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JUDGES 

OP  THE 

COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


ALABAMA — Supreme  Court. 

JAMES  R.  DOWDELL,  Chief  Justice.! 
JOHN  C.  ANDERSON,  Chief  Justice.! 

ASSOCIATE  JUSTICES. 
JOHN  C.  ANDERSON.*  A.  D.  SAYRE. 

THOMAS  C.  McCLELLAN.  ORMOND  SOMERVILLB. 

JAMES  J.  MAYFIELD.  EDWARD  DE  GRAFFENRIED. 

LUCIEN  D.  GARDNER.*  . 


Court  of  Appeals. 
RICHARD  W.  WALKER,  Presiding  Judge. 

ASSOCIATE  JUDGES. 
JOHN  PELHAM. 
E.  P.  THOMAS. 


FLORIDA — Supreme  Court. 
THOMAS  M.  SHACKLEFORD,  Chief  Justice. 

ASSOCIATE  JUSTICES. 
B.  FENWICK  TAYLOR.  WILLIAM  A.  HOCEER. 

ROBERT  S.  COCKRELL.  JAMES  B.  WHITFIELD. 


LOUISIANA— Supreme  Court. 

JOSEPH  A.  BREATJX,  Chief  Justice.* 
FRANK  A.  MONROE,  Chief  Justice.* 

associate  justices. 
FRANK  A.  MONROE.*  ALFRED  D.  LAND. 

OLIVIER  O.  PROVOSTY.  WALTER  B.  SOMMERYILLB. 

CHARLES  A.  O'NIELL.* 


MISSISSIPPI— Supreme  Court. 

SYDNEY  M.  SMITH,  Chief  Justice, 
associate  justices. 
SAM  C.  COOK. 
RICHARD  F.  REED. 


•  Resignation  eflectlre  January  9.  1914.  •  Appointed  Chief  Justice  March  SI,  1914,  to  ne» 

*  Became  Chief  Justice  January  14,  1914.  ceed  Joseph  A.  Breaux. 

1  Appointed  January  23,  1914.  *  Became  Judge  April  8,  1914, 
«  Reelsned  March  90,  1914. 
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AMENDMENTS  TO  RULES 


Supreme  Court  of  Alabama  - 


BULB  46. — Whenever  counsel  for  either 
side,  or  jointly,  shall,  upon  the  submission 
of  any  cause  to  this  court,  furnish  three  or 
more  copies  of  the  record,  which  must  be 
printed  or  in  legible  carbon,  the  Justices  who 
are  to  decide  the  case  will  each  read  the  rec- 
ord, independently  or  in  consultation,  and 
will  discuss,  consider,  and,  when  practical, 
decide  the  case  before  the  preparation  of  an 
opinion.  This  rule  will  not,  however,  prevent 
a  reconsideration  or  discussion  of  the  cause 
In  consultation  after  the  preparation  of  an 
opinion,  or  any  change  in  the  opinion  or  de- 
cision upon  the  last  consideration. 


This  rule  is  not  intended  as  making  any 
change  as  to  the  record  proper,  to  be  certified 
to  this  court  by  the  clerk  or  register,  but  is 
intended  as  a  change  in  the  method  of  decid- 
ing the  cases,  whenever  counsel  shall  supply 
copies  of  the  record,  which  must  be  printed 
or  in  plain  carbon,  and  may  be  on  paper  cor- 
responding in  size  with  ordinary  briefs. 

Whenever  the  copies  are  supplied  as  con- 
templated by  this  rule,  it  will  operate  to  re- 
lieve counsel  from  making  such  statement  of 
the  facts  as  is  contemplated  by  the  present 
rule. 

Adopted  June  22,  1914. 


1  For  other  rolea,  s««  61  South.  riL 
64  80.  (vli)» 
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YAZOO  ft  M.  V.  R.  CO.  v.  HARDIE. 
(No.  16,271.) 

Supreme  Court  of  Mississippi.   Jan.  19,  1914.) 

Carriers  (J  271*) — Injtthies  to  Passenger— 
Liability. 

Where  a  passenger  was  carried  by  her  des- 
tination through  the  negligence  of  the  railroad 
employes,  and  thereby  delayed  several  hours  in 
reaching  the  station  of  destination,  as  a  result 
of  which  she  went  from  the  station  of  destina- 
tion to  her  ultimate  destination  in  a  rainstorm, 
•nd  was  thereby  made  sick,  the  company  was 
liable  for  the  injuries  sustained  by  reason  of 
the  journey  from  the  station  to  her  destination. 

{Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1067-1071;  Dec  Dig.  f  271.*] 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty; Sam  0.  Cook,  Judge. 

Action  by  Mrs.  W.  H.  Hardle  against  the 
Tajoo  ft  Mississippi  Valley  Railroad  Compa- 
ny. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Mayes  ft  Mayes,  of  Jackson,  for  appellant 
Cntrer  ft  Johnson,  of  Clarksdale,  for  appellee. 


OWEN,  Special  Judge.*  This  case  was  be- 
fore the  court,  and  a  full  report  of  it,  includ- 
ing the  statement  of  facta,  is  shown  in  that 
report  in  Y.  &  M.  V.  R.  R.  Co.  v.  Hardle,  100 
Miss.  132,  55  South.  42,  987,  34  L  R.  A,  (N. 
8.)  740,  742.  The  case  was  then  reversed  be- 
cause of  a  punitive  damage  instruction.  In 
second  trial  in  the  lower  court  a  judgment 
was  rendered  in  favor  of  the  plaintiff  for 
$5,000,  from  which  this  appeal  is  taken. 

There  are  only  two  assignments  of  error 
relied  upon  by  appellant's  counsel:  First, 
that  the  railroad  is  not  liable  for  any  injury 
claimed  to  have  been  sustained  by  Mrs.  Har- 
dle by  reason  of  a  journey  from  the  depot  to 
Mrs.  Hairston's  house;  second,  that  the 
Judgment  is  excessive. 

We  think  the  first  objection  is  answered 
by  the  decision  of  this  court  in  the  case  of 
LN.0.4T.  R.R.CO.  v.  Mask,  64  Miss.  738, 
2  South.  360.  In  the  statement  of  facts  in 
that  case  we  find  the  following:  "Mask  got 
off  the  train,  and  went  back  to  the  depot, 
and,  finding  no  conveyance  there,  had  to  walk 


COOK,  J.,  having  tried  the  case  below,  THOMAS 
&  OWEN.  Special  Judge,  sat  in  his  stead  on  this 
•PpeaL 


home,  a  distance  of  three-quarters  of  a  mile. 
This  was  about  12  o'clock  at  night,  and  the 
night  was  dark,  cold,  and  rainy,  the  roadway 
was  muddy,  and  Mask,  who  was  an  old  and 
feeble  man,  was  very  much  exhausted  when 
he  reached  home.  •  •  *  The  evidence  of 
the  two  physicians  was  further  to  the  effect 
that  his  sickness  after  the  walk  from  Lula, 
and  continuing  to  the  time  of  his  death,  was 
most  probably  induced  by  his  exposure,  and 
being  compelled  to  walk  from  the  railroad 
station  to  his  home."  We  are  unable  to  dis- 
tinguish the  difference  between  the  Mask 
Case  and  this  case ;  the  injury  in  both  cases 
resulted  from  the  trip  from  the  depot  to  their 
homes,  and  we  are  therefore  of  the  opinion 
that  the  instruction  given  for  the  appellee 
and  complained  of  by  appellant  was  correct. 
L.  N.  O.  ft  T.  R  R.  Co.  v.  Mask,  64  Miss.  738, 
2  South.  360. 

If  the  Jury  accepted  the  testimony  of  the 
appellee  as  to  the  injury  as  being  true,  which 
the  verdict  shows  they  did,  we  do  not  think 
the  Judgment  was  excessive. 

Affirmed. 

WARREN  et  aL  v.  YATES.   (No.  16,124.) 
(Supreme  Court  of  Mississippi.   Jan.  19,  1914.) 

1.  Clerks  of  Courts  (§  18*)— Fees— Rule  of 
Court. 

The  clerk  of  the  court  below,  who  copies 
several  documents  into  the  record  more  than 
once,  in  violation  of  Supreme  Court  rule  2 
(59  South,  vii),  is  not  entitled  to  fees  for  copy- 
ing such  documents  more  than  once. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  §§  44,  47,  48;  Dec.  Dig.  § 
18.*] 

2.  Clerks  of  Courts  (5  18*)— Fees— Rules. 

Supreme  Court  rules,  declaring  that,  where 
the  clerk  of  the  court  below  makes  up  the  rec- 
ord in  violation  thereof,  he  is  not  entitled  to 
collect  any  fees  therefor,  does  not  apply  to  a 
case  in  which  the  record  was  filed  before  the 
rules  were  promulgated. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  §§  44.  47,  48;  Dec.  Dig.  § 
18.*] 

Appeal  from  Chancery  Court,  Neshoba 
County;  J.  F.  McCool,  Chancellor. 

On  appellees'  motion  to  retax  costs.  Mo- 
tion granted. 

See,  also,  63  South.  576. 
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Baskln  &  Wilbourn,  of  Meridian,  for  the 
motion.  Flowers,  Alexander  &  Whitfield  and 
J.  T.  Brown,  all  of  Jackson,  opposed. 

SMITH,  C.  J.  [1]  The  clerk  of  the  court 
below  has  copied  several  documents  into  this 
record  more  than  once,  in  violation  of  rule 
2  (50  South,  vil).  He  is  not  entitled  to  fees 
for  copying  these  documents  more  than  once, 
and  the  motion  to  retax  the  costs  will  there- 
fore be  sustained. 

[2]  Under  the  recent  revision  of  the  rules 
of  this  court,  where  the  clerk  of  the  court 
below  makes  up  a  record  in  violation  thereof, 
he  is  not  entitled  to  collect  any  fees  at  all 
for  making  the  record.  In  this  case,  how- 
ever, the  record  was  filed  before  the  promul- 
gation of  those  rules,  and  the  clerk,  therefore, 
will  be  entitled  to  fees  for  copying  these 
documents  once. 

Motion  sustained. 


Ex  parte  WALTERS.    (No.  17,120.) 
(Supreme  Court  of  Mississippi   Jan.  12,  1014.) 

1.  Extradition  (§  24*)— Dutt  of  State  Ex- 
ecutive. 

Under  the  substantially  direct  provisions 
of  Rev.  St.  U.  S.  §  5278  (U.  S.  Oomp.  St 
1001,  p.  3507),  enacted  pursuant  to  Const  U. 
S.  art  4,  f  2,  cl.  2,  it  is  the  duty  of  an  execu- 
tive of  a  state,  where  a  fugitive  from  justice 
from  another  state  is  found  to  have  him  ar- 
rested and  delivered  to  the  agent  of  the  execu- 
tive of  the  state  demanding  him  to  be  taken  to 
that  state. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  8  28;  Dec.  Dig.  §  24.*] 

2.  Extradition  (§  35*)— Proceedings— Pboof 
of  Charge. 

While  the  executive  of  a  state,  to  which  a 
criminal  has  fled,  may  require  proof  that  the 
accused  is  a  fugitive  from  justice,  the  char- 
acter of  such  proof  is  not  described,  and  his 
determination  of  that  fact  may  be  based  upon 
the  requisition  and  accompanying  papers  or 
an  independent  inquiry. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  §  30;  Dec  Dig.  8  35.*] 

3.  Extradition  (|  86*)— Issuance  of  War- 
rant—Effect. 

The  issuance  of  a  warrant  of  extradition 
makes  a  prima  facie  case  in  favor  of  the  de- 
manding state. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  88  40-43;   Dec  Dig.  8  36.*] 

4.  Habeas  Corpus  (8  10*)— Purpose  of  Writ 
— Extradition  Proceedings. 

Habeas  corpus  proceedings  may  be  insti- 
tuted to  determine  whether  an  accused  is  sub- 
ject to  extradition  as  a  fugitive  from  justice, 
though  the  issuance  of  the  warrant  makes  a 
prima  facie  case  in  favor  of  the  right  of  ex- 
tradition. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  8  17;   Dec  Dig.  8  19.*] 

5.  Extradition   (8  30*)  —  Defenses  —  Con- 
flicting Evidence  of  Guilt. 

That  the  evidence  as  to  whether  one  sought 
to  be  extradited  for  a  crime  claimed  to  havo 
been  committed  in  Louisiana  is  conflicting  as 
to  whether  accused  was  present  in  that  state 
when  the  crime  was  committed  is  not  ground  for 


refusing  extradition  and  discharging  accused  on 
habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent.  Dig.  88  45,  46;  Dec  Dig.  8  30.*] 

6.  Extradition  (8  80*)— Defenses. 

It  cannot  be  claimed  that  accused  should 
not  be  extradited  as  a  fugitive  from  justice 
from  Louisiana,  because  he  is  held  for  the  same 
offense  in  Mississippi,  where  the  proceeding 
against  him  in  this  state  was  dismissed  before 
the  date  of  the  hearing  of  accused's  application 
for  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  88  45,  46  ;   Dec.  Dig.  8  30.*] 

Appeal  from  Circuit  Court,  Pearl  River 
County;  A.  E.  Weathersby,  Judge. 

Application  for  habeas  corpus  by  W.  C. 
Walters.  From  a  judgment  dismissing  the 
petition  and  ordering  relator  Into  custody, 
he  appeals.  Affirmed. 

Dale  &  Rawles,  of  Columbia,  for  appellant. 
Geo.  H.  Ethridge,  Asst.  Atty.  Gen.,  opposed. 

REED,  J.  This  is  an  appeal  from  the 
judgment  of  the  circuit  court  of  Marion  coun- 
ty denying  the  relief  prayed  for  by  relator, 
William  C.  Walters,  dismissing  his  habeas 
corpus  petition,  and  ordering  him  delivered 
to  the  authorized  agent  of  the  state  of  Louisi- 
ana to  be  conveyed  to  that  state  to  answer 
the  charge  of  kidnapping. 

On  April  22, 1013,  an  affidavit  was  made  in 
the  court  of  the  city  judge  of  Opelousas,  in 
the  parish  of  St  Landry,  and  state  of  Lou- 
isiana, charging  William  C.  Walters  with 
kidnapping  Robert  Dunbar,  Jr.,  a  boy  five 
years  of  age.  The  offense  was  alleged  to  have 
been  committed  on  August  23,  1012.  A  war- 
rant of  arrest  was  immediately  issued  by  the 
city  judge,  and  on  the  same  day  application 
for  requisition  was  made  to  the  Governor  of 
Louisiana.  On  April  23,  1013,  the  Governor 
of  Louisiana  issued  his  requisition  to  the 
Governor  of  Mississippi.  Therein  the  charge 
against  relator  Is  shown,  and  it  Is  alleged 
that  he  has  fled  from  the  state  of  Louisiana 
and  taken  refuge  in  the  state  of  Mississippi, 
and  demand  is  made  that  he  be  apprehended 
and  delivered  to  the  authorized  agent  of  Lou- 
isiana. On  June  8,  1013,  the  Governor  of 
Mississippi,  in  response  to  the  requisition  up- 
on him  by  the  Governor  of  Louisiana,  issued 
a  warrant  for  the  arrest  of  relator  and  his 
delivery  into  the  custody  of  the  agent  of  the 
state  of  Louisiana. 

All  of  the  papers  above  referred  to  are 
fully  presented  in  the  record.  They  are  regu- 
lar in  form  and  sufficient 

In  his  petition  for  writ  of  habeas  corpus, 
filed  June  18,  1013,  relator  alleged  that  he 
had  not  violated  any  criminal  law  of  the 
state  of  Louisiana,  was  not  in  the  state  at 
the  time  when  the  offense  was  charged  to 
have  been  commited,  was  not  a  fugitive  from 
justice  of  that  state,  and  was  unlawfully 
imprisoned  and  restrained  of  his  liberty.  He 
also  alleged  that  there  was  then  pending 
against  him  In  Marlon  county,  Miss.,  an 
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affidavit  charging  him  with  the  offense  of 
kidnapping  in  the  state  of  Mississippi,  and 
that  he  was  not  subject  to  be  returned  to  the 
state  of  Louisiana  for  trial  because  he  was 
i-eing  held  to  answer  for  the  alleged  viola- 
tion of  the  criminal  laws  of  Mississippi.  The 
ajzent  of  the  state  of  Louisiana,  replying  to 
the  writ  of  habeas  corpus,  denied  the  right  of 
relator  to  the  writ,  and  presented  with  his 
reply  all  the  proceedings  leading  up  to  the 
issuance  of  the  warrant  as  herein  referred 
to.  Thereupon  relator  filed  a  rejoinder  to 
the  reply  of  the  agent  of  Louisiana,  in  which 
he  alleged  that  the  Governor  of  Mississippi 
did  not  pass  "upon  the  question  of  whether 
or  not  W.  C.  Walters  was,  at  the  time  of 
the  commission  of  the  offense  alleged,  present 
in  the  state  of  Louisiana  and  afterwards 
t!ed  from  the  state  of  Louisiana,"  and  he 
tiled  with  his  rejoinder  a  copy  of  a  paper 
which  he  claims  is  a  written  opinion  of  the 
Governor  of  Mississippi.  The  case  then  pro- 
ceded  to  trial,  and  relator  introduced  a 
number  of  witnesses  whose  testimony  showed  ' 
that  he  was  in  Mississippi  on  and  about  the  | 
time  when  the  kidnapping  was  charged  to 
have  taken  place  in  Louisiana.  Testimony 
introduced  by  the  agent  of  Louisiana,  the 
demanding  state,  showed  that  relator,  W.  C. 
Walters,  was  in  Louisiana  on  and  about  the 
time  when  the  child  was  kidnapped,  and  that 
he  was  seen  near  the  place  where  the  child 
disappeared  on  the  24th  of  August,  1912,  be- 
ing the  next  day  after  the  disappearance. 

The  Interstate  extradition  of  criminals  is 
governed  by  the  laws  of  the  United  States. 
The  federal  Constitution  and  statutes  must 
he  looked  to  for  authority  in  extradition  mat- 
ters. Clause  2  of  section  2  of  article  4  of  the 
Constitution  of  the  United  States  reads :  "A 
person  charged  in  any  state  with  treason, 
felony,  or  other  crime,  who  shall  flee  from 
justice,  and  be  found  in  another  state,  shall 
on  demand  of  the  executive  authority  of  the 
state  from  which  he  fled,  be  delivered  up  to 
be  removed  to  the  state  having  jurisdiction 
of  the  crime."  Following  this  constitutional 
provision  is  section  5278  of  the  Federal  Re- 
vised Statutes  (U.  8.  Com  p.  St  1901,  p.  3597), 
which  is  as  follows:  "Whenever  the  execu- 
tive authority  of  any  state  or  territory  de- 
mands any  person  as  a  fugitive  from  jus- 
tice, of  the  executive  authority  of  any  state 
or  territory  to  which  such  person  has  fled, 
and  produces  a  copy  of  an  Indictment  found 
or  an  affidavit  made  before  a  magistrate  of 
any  state  or  territory,  charging  the  person 
demanded  with  having  committed  treason, 
felony,  or  other  crime,  certified  as  authentic 
hy  the  Governor  or  chief  magistrate  of  the 
rtate  or  territory  from  whence  the  person  so 
charged  has  fled,  it  shall  be  the  duty  of  the 
executive  authority  of  the  state  or  territory 
to  which  such  person  has  fled  to  cause  him 
to  be  arrested  and  secured,  and  to  cause  no- 
tice of  the  arrest  to  be  given  to  the  execu- 
tive authority  making  such  demand,  or  to 


the  agent  of  such  authority  appointed  to  re- 
ceive the  fugitive,  and  to  cause  the  fugitive 
to  be  delivered  to  such  agent  when  he  shall 
appear.  If  no  such  agent  appears  within 
six  months  from  the  time  of  the  arrest,  the 
prisoner  may  be  discharged.  All  costs  or  ex- 
penses incurred  in  the  apprehending,  secur- 
ing, and  transmitting  such  fugitive  to  the 
state  or  territory  making  such  demand,  shall 
be  paid  by  such  state  or  territory." 

The  state  can  prescribe  proceedings  and 
provide  adequate  means  and  facilities  for 
the  purpose  of  carrying  into  effect  extradi- 
tions. This  Is  done  by  the  state  of  Missis- 
sippi by  section  2378  of  the  Code  of  1906, 
which  reads:  "It  shall  be  the  duty  of  the 
Governor,  on  demand  made  by  the  executive 
authority  of  any  other  state,  territory,  or 
district,  for  any  person  charged,  on  affidavit 
or  indictment,  in  such  other  state,  territory, 
or  district,  with  a  criminal  offense,  and  who 
shall  have  fled  from  justice,  and  be  found 
In  this  state,  the  demand  being  accompanied 
with  a  copy  of  the  affidavit  or  indictment, 
certified  as  authentic  by  such  executive  au- 
thority, to  cause  the  offender  to  be  arrested 
and  delivered  up  to  the  authority  of  such 
state,  territory  or  district,  for  removal  to 
the  jurisdiction  having  cognizance  of  the 
offense,  upon  payment  of  the  costs  and  ex- 
penses consequent  on  arrest;  and  It  shall  be 
the  duty  of  the  Governor  to  demand  and 
receive  fugitives  from  Justice  for  offenses 
committed  in  this  state." 

It  will  be  seen  that  the  affidavit  charging 
relator  with  the  crime  of  kidnapping,  duly 
authenticated  by  the  executive  authority  of 
Louisiana,  and,  in  truth,  all  papers  leading 
up  to  the  requisition,  accompanied  the  de- 
mand for  the  extradition  of  W.  C.  Walters. 
It  is  the  purpose  of  the  federal  and  state 
statutes  to  provide  a  means  for  bringing 
back  to  the  state  where  the  crime  has  been 
committed  a  person  charged  with  such  crime, 
who  has  fled,  from  Justice,  to  be  there  dealt 
with  according  to  law. 

[1]  When  the  executive  authority  of  the 
state  where  the  law  has  been  violated  makes 
a  demand  in  accordance  with  the  statutes 
upon  the  executive  of  the  state  into  which 
the  offender  has  fled,  as  has  been  done  in  the 
case  at  bar,  it  becomes,  under  the  federal 
Constitution  and  laws,  "the  duty  of  the  exec- 
utive of  the  state  where  the  fugitive  is  found 
to  cause  him  to  be  arrested,  surrendered,  and 
delivered  to  the  appointed  agent  of  the  de- 
manding state  to  be  taken  to  that  state." 
People  ex  rel.  McNlchols  v.  Pease,  207  U.  S. 
100,  28  Sup.  Ot  58,  52  L.  Ed.  121. 

[2]  However,  it  is  incumbent  upon  the  exec- 
utive to  assure  himself  that  the  accused  is  a 
fugitive  from  Justice.  He  may  insist  upon 
proof,  but  the  character  of  such  proof  is  not 
prescribed.  The  responsibility  of  ascertain- 
ing in  some  legal  manner  whether  the  accused 
is  a  fugitive  from  justice  of  the  demanding 
state  rests  upon  him.  Ex  parte  Reggel,  114 
U.  S.  642,  6  Sup.  Ct  1148,  29  L.  Ed.  250. 
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We  take  the  following  from  the  case  of  Mo- 
Nichols  y.  Pease,  supra:  "Nevertheless,  the 
executive  upon  whom  such  demand  is  made, 
not  being  authorized  by  the  Constitution  and 
laws  of  the  United  States  to  cause  the  arrest 
of  one  charged  with  crime  in  another  state 
unless  he  is  a  fugitive  from  justice,  may 
decline  to  issue  an  extradition  warrant,  un- 
less it  is  made  to  appear  to  him,  by  compe- 
tent proof,  that  the  accused  is  substantially 
charged  with  crime  against  the  laws  of  the 
demanding  state  and  is  in  fact  a  fugitive 
from  the  justice  of  that  state.  Whether  the 
alleged  criminal  is  or  not  such  fugitive  from 
justice  may,  so  far  as  the  Constitution  and 
laws  of  the  United  States  are  concerned,  be 
determined  by  the  executive  upon  whom  the 
demand  is  made  in  such  way  as  he  deems 
satisfactory,  and  he  is  not  obliged  to  demand 
proof,  apart  from  proper  requisition  papers 
from  the  demanding  state,  that  the  accused 
is  a  fugitive  from  Justice.  If  it  be  deter- 
mined that  the  alleged  criminal  is  a  fugitive 
from  justice,  whether  such  determination  be 
based  upon  the  requisition  and  accompanying 
papers  in  proper  form,  or  after  an  original, 
independent  Inquiry  into  the  facts,  and  if  a 
warrant  of  arrest  is  issued  after  such  deter- 
mination, the  warrant  will  be  regarded  as 
making  a  prima  facie  case  in  favor  of  the 
demanding  state  and  as  requiring  the  remov- 
al of  the  alleged  criminal  to  the  state  In 
which  he  stands  charged  with  crime,  unless 
In  some  appropriate  proceeding  it  is  made  to 
appear  that  he  is  not  a  fugitive  from  the 
justice  of  the  demanding  state." 

[3]  We  decide  in  this  case  that  the  extra- 
dition papers  are  in  proper  form  and  show 
that  relator  is  substantially  charged  with 
crime  against  the  laws  of  Louisiana,  from 
whose  justice  he  is  alleged  to  have  fled. 
The  executive  of  Mississippi  may  then  have 
based  his  determination  to  issue  warrant 
upon  the  requisition  and  accompanying  pa- 
pers, or  he  may  have  decided  after  an  orig- 
inal, independent  inquiry  into  the  facts.  His 
issuance  of  the  warrant  makes  a  prima  facie 
case  in  favor  of  the  demanding  state.  Ex 
parte  Edwards,  91  Miss.  621,  44  South.  827; 
Ex  parte  Devine,  74  Miss.  715,  22  South.  3. 

[4]  While  a  prima  facie ^case  is  made  in  fa- 
vor of  extradition,  still  Habeas  corpus  pro- 
ceedings may  be  resorted  to,  for  the  purpose 
of  determining  whether  the  accused  is  sub- 
ject to  be  returned  to  the  demanding  state  as 
a  fugitive  from  justice.  This  seems  fully 
settled  In  the  case  of  McNlchols  v.  Pease, 
supra.  Mr.  Justice  Harlan,  delivering  the 
opinion  of  the  court,  stated  that  certain  prin- 
ciples, which  he  set  forth,  and  from  which 
we  have  quoted  above,  are  deduced  from 
the  cases  already  decided  by  the  Supreme 
Court  of  the  United  States,  all  of  which  he 
cited.  We  quote  further  from  hi3  opinion  as 
follows:  "A  proceeding  by  habeas  corpus  in 
a  court  of  competent  jurisdiction  is  appro- 
priate for  determining  whether  the  accused 
is  subject,  in  virtue  of  the  warrant  of  arrest, 


to  be  taken  as  a  fugitive  from  the  justice  of 
the  state  in  which  he  is  found  to  the  state 
whose  laws  he  is  charged  with  violating. 
One  arrested  and  held  as  a  fugitive  from 
justice  is  entitled  of  right,  upon  habeas  cor- 
pus, to  question  the  lawfulness  of  his  arrest 
and  imprisonment,  showing  by  competent  evi- 
dence, as  a  ground  for  his  release,  that  he 
was  not,  within  the  meaning  of  the  Constitu- 
tion and  laws  of  the  United  States,  a  fugi- 
tive from  the  justice  of  the  demanding  state, 
and  thereby  overcoming  the  presumption  to 
the  contrary  arising  from  the  face  of  an  ex- 
tradition warrant" 

[I]  The  record  before  us  discloses  contra- 
dictory evidence  as  to  the  presence  in  or 
absence  from  Louisiana  of  W.  C.  Walters 
when  the  crime  is  alleged  to  have  been  com- 
mitted. We  cannot  say,  therefore,  that  there 
was  any  error  by  the  trial  court  in  sustaining 
the  Governor  in  his  issuance  of  his  warrant 
and  in  deciding  that  Walters  should  be  de- 
livered to  the  authorized  agent  of  the  state 
of  Louisiana.  In  the  case  of  Munsey  v. 
Clough,  196  U.  S.  864,  26  Sup.  Ct  282,  49 
L.  Ed.  515,  it  was  decided  that :  "Contradic- 
tory evidence  on  the  question  of  the  presence 
or  absence  of  the  accused  in  the  state  at  the 
time  of  the  commission  of  the  offense  will 
not  require  his  discharge  on  habeas  corpus 
to  review  the  issuance  of  a  warrant  of  ar- 
rest In  interstate  extradition  proceedings." 
Mr.  Justice  Peckham,  delivering  the  opinion 
of  the  court,  said :  "The  court  will  not  dis- 
charge a  defendant  arrested  under,  the  Gov- 
ernor's warrant  where  there  Is  merely  con- 
tradictory evidence  on  the  subject  of  pres- 
ence in  or  absence  from  the  state,  as  habeas 
corpus  is  not  the  proper  proceeding  to  try 
the  question  of  alibi,  or  any  question  as  to 
the  guilt  or  innocence  of  the  accused." 

It  is  contended  by  appellant  that  the  writ- 
ing made  Exhibit  A  to  his  rejoinder  or  rep- 
lication shows  that  the  Governor  of  Missis- 
sippi did  not  pass  upon  the  question  of  appel- 
lant's being  a  fugitive  from  justice.  The  rec- 
ord does  not  show  that  this  paper  was  any 
part  of  the  Governor's  decision  in  the  case. 
Nor  do  we  see  that  It  was  any  way  connect- 
ed with  the  warrant  issued.  It  can  have  no 
effect  in  this  consideration.  The  warrant 
clearly  sets  forth  the  information  obtained 
by  the  Governor  and  his  conclusion.  We 
quote  therefrom:  "Whereas,  his  excellency 
the  Governor  of  the  state  of  Louisiana,  has 
made  known  to  me  that  W.  C.  Walters  stands 
charged  with  having  commited  the' crime  of 
kidnapping,  in  the  parish  of  St  Landry, 
Louisiana,  and  whereas  it  appears  that  said 
W.  C.  Walters  has  tied  from  justice,  and  is 
to  be  found  in  the  state  of  Mississippi,  where 
he  has  taken  refuge." 

[•]  The  contention  by  appellant  in  his  peti- 
tion that  he  should  not  be  delivered  to  Loui- 
siana for  trial,  because  he  was  charged  with 
the  same  offense  in  Mississippi  and  was  held 
in  prison  therefor,  was  fully  and  effectively 
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answered  by  the  dismissal,  on  motion  of  the 
district  attorney  and  county  prosecuting  attor- 
ney, of  the  charge  then  pending  in  Mississip- 
pi. A  copy  of  the  judgment  of  the  Justice 
of  the  peace,  in  whose  court  the  case  was 
pending,  dismissing  the  case  and  discharging 
appellant  is  in  the  record.  It  was  entered 
on  Jnne  21,  1913,  and  before  the  date  of  the 
bearing  by  the  circuit  court  of  the  habeas 
corpus  application.  So  that,  when  the  case 
was  heard,  he  was  not  held  in  Mississippi 
for  an  alleged  violation  of  a  criminal  law  of 
this  state. 
Affirmed. 


AUSTIN  CLOTHING  CO.  et  aL  v.  POSE? 
et  aL   (No.  16,084.) 

i Supreme  Court  of  Mississippi.    Jan.  19,  1914.) 

L  Equity  (f  378*)  —  Trial  —  Hearing  on 

Bill  and  Answer. 
Where  defendants'  demurrer  to  the  bill 
was  overruled  on  July  4th,  and  defendants  were 
piven  60  days  to  answer  the  bill  as  of  that 
term,  and,  after  the  cause  was  set  down  for 
final  hearing  on  November  13th,  it  was,  on  No- 
vember 16th,  taken  under  advisement  to  be  de- 
cided by  the  chancellor  in  vacation,  being  re- 
manded on  December  18th,  to  rules,  with  per- 
mission to  either  party  to  take  testimony,  the 
answer  cannot  be  taken  as  true  where  the 
cause  was  finally  heard  on  bill  and  answer 
without  testimony;  the  record  not  showing 
upon  which  party  s  direction  the  cause  was  set 
down  for  final  hearing. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  |f  711-713 ;  Dec.  Dig.  |  373.*] 

2.  Fraudulent  Conveyances  (8  104*)— Sale 
by  Husband  to  Wife— Right  of  Credi- 
tors. 

Under  Code  1906,  §§  2522,  2787,  respec- 
tively, providing  that  a  transfer  of  lands  be- 
tween a  husband  and  wife  shall  not  be  valid  as 
against  any  third  person  unless  the  conveyance 
be  in  writing,  acknowledged,  and  filed  for  rec- 
ord, and  that  all  conveyances  of  land  shall  be 
void  as  to  creditors  and  subsequent  purchasers 
without  notice  unless  acknowledged  and  record- 
ed, a  conveyance  by  a  husband  to  his  wife  is 
void  as  against  a  judgment  creditor  who  re- 
covered his  judgment  and  had  it  enrolled  be- 
fore the  deed  was  recorded. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §f  337-344 ;  Dec.  Dig. 
I  104.*] 

3.  Fraudulent  Conveyances  (§  266*)  — 
Pleading — Answer. 

Under  Code  1906,  §  584,  providing  that  the 
defendant  shall  answer  fully  all  the  allegations 
of  the  bill,  and  that  all  matters  alleged  in  the 
bill,  and  not  denied  by  answer  otherwise  than 
by  general  traverse,  may  be  taken  as  admitted, 
a  wife,  claiming  property  conveyed  to  her  by 
her  husband  as  against  his  judgment  creditors, 
must  allege  facts  in  her  answer  sufficient  to  de- 
feat the  claim  of  the  judgment  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  782,  784-788;  Dec. 
Dig.  8  266.*] 

4.  Equitt  (§  346*)— Pleadino— Practice. 

A  defendant  has  the  burden  of  proving 
affirmative  defenses  alleged  in  his  answer. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
r*g.  H  725,  726 ;  Dec.  Dig.  §  846.*] 


5.  Equitt  (|  339*)  —  Pleading  —  Answer  - 

Verified  Answer. 

An  answer,  though  duly  verified,  is  not 
proof  of  affirmative  defenses  alleged  therein, 
and  will  not  support  a  decree  for  defendants  on 
a  hearing  on  bill  and  answer. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  IS  685,  686.  688-696,  703-705,  710,  714; 
Dec.  Dig.  S  839.*] 

Appeal   from  Chancery   Court,  Neshoba 
County ;  J.  F.  McCool,  Chancellor. 
•   On  suggestion  of  error.   Decree  reversed, 
and  former  opinion  overruled. 

For  former  opinion,  see  63  South.  224. 

See,  also,  64  South.  6. 

L.  Brame,  of  Jackson,  for  appellant  G.  E. 
Wilson,  of  Philadelphia,  and  Wells,  May  & 
Sanders,  of  Jackson,  for  appellee. 

REED,  J.  This  case  was  affirmed  on  Oc- 
tober 20,  1913.  In  the  opinion  reported  in 
63  South.  224,  we  stated  that  the  chancel- 
lor was  correct  In  dismissing  the  bill,  for  the 
reason  that  the  case  had  been  set  down  for 
final  hearing  by  the  complainant  upon  bill 
and  answer,  only,  no  proof  having  been  tak- 
en, on  a  date  which  then  appeared  to  us  to 
be  before  the  expiration  of  the  time  allowed 
for  taking  testimony,  and  that  the  answer 
presented  a  fall  denial  of  the  allegations  of 
the  bill. 

[1]  In  the  suggestion  of  error  it  is  pointed 
out  that,  while  the  answer  was  filed  on  Au- 
gust 21,  1911,  In  the  order  rendered  on  July 
4,  1911,  overruling  the  demurrer,  defendants 
were  given  60  days  in  which  to  answer  the 
bill,  as  of  that  term,  and  also  that  after  the 
cause  was  set  down  for  final  hearing  on  No- 
vember 13,  1911,  It  was,  on  November  16, 
1911,  by  order  of  the  court  taken  under  ad- 
visement to  be  decided  by  the  chancellor  In 
vacation;  and  afterwards,  by  order  dated 
December  18,  1911,  remanded  to  rules,  with 
permission  to  either  party  to  take  testimony. 
This  we  overlooked  in  our  examination  of 
the  record  in  the  former  consideration  of 
this  case. 

The  final  decree  shows  that  the  cause  was 
heard  upon  bill  and  answer,  no  proof  being 
taken  by  either  complainants  or  defendants. 
The  record  does  not  show  upon  whose  direc- 
tion the  cause  was  set  down  for  final  hear- 
ing. It  appears  from  the  final  decree  that 
complainants  abandoned  their  efforts  for  can- 
cellation of  all  the  several  conveyances,  ex- 
cept the  deed  executed  to  Mrs.  M.  F.  Posey, 
by  J.  L.  Posey,  her  husband,  conveying  a 
house  and  lot  in  the  town  of  Philadelphia, 
Miss.  The  contest  in  this  case  is  confined  to 
that  property. 

[2]  On  January  15,  1910,  J.  L.  Posey  exe- 
cuted a  deed  to  his  wife,  Mrs.  M.  F.  Posey, 
conveying  to  her  the  property  involved.  This 
deed  was  not  filed  for  record  until  April  23, 
1910.  In  the  meantime,  on  February  15, 
1910,  the  Austin  Clothing  Company  obtained 
a  judgment  In  the  circuit  court  of  Neshoba 
county  against  J.  L.  Posey  for  $319.85  and 
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costs,  $17.90,  which  Judgment  was  enrolled 
on  March  1,  1910.  The  rendition  and  en- 
rollment of  this  judgment  Is  alleged  In  the 
bill  and  also  fully  set  forth  In  Exhibit  A 
thereto.  It  will  be  seen  that  the  judgment 
was  a  valid  and  subsisting  lien  against  prop- 
erty owned  by  J.  L.  Posey  before  the  deed 
which  he  made  to  his  wife  was  filed  for  rec- 
ord. A  conveyance  of  land  between  husband 
and  wife  Is  not  valid  as  against  third  persons 
unless  it  is  duly  filed  for  record.  In  such  man- 
ner as  a  mortgage  or  deed  of  trust  Is  re- 
quired to  be  filed.  Possession  of  the  prop- 
erty Is  not  equivalent  to  filing  the  Instru- 
ment for  record.  Sections  2522,  2787,  Code 
of  1906. 

[3]  A  closer  inspection  of  the  bill  and  an- 
swer convinces  us  that  all  of  the  material 
averments  of  the  bill  are  not  fully  and  spe- 
cifically answered  by  the  defendants.  We  do 
not  find  that  the  allegations  in  the  bill,  show- 
ing that  the  Austin  Clothing  Company  had 
an  enrolled  and  valid  judgment  lien  before 
the  deed  from  J.  L.  Posey  to  his  wife  be- 
came effective  by  being  filed  for  record,  are 
fully  and  speciflcally  denied.  In  truth,  after 
re-reading  the  pleadings,  we  fall  to  find  in 
the  answer  any  sufficient  defense  to  the  claim 
of  the  Austin  Clothing  Company  that  its 
judgment  Is  a  first  and  valid  lien  on  the  prop- 
erty. Answers  to  bills  in  chancery  should 
be  full,  direct,  and  explicit  Section  684  of 
the  Code  of  1906  requires  that  "the  defend- 
ant shall  answer  fully  all  the  allegations  of 
the  bill  without  being  specially  Interrogat- 
ed," and  also  provides  that  "all  matters  of 
fact  averred  in  the  bill  and  not  denied  by  the 
answer  otherwise  than  by  the  general  trav- 
erse, may  be  taken  at  the  hearing  as  ad- 
mitted." We  do  not  find  that  the  allegations 
of  the  answer  are  adequate  to  show  any  ti- 
tle, legal  or  equitable,  in  Mrs,  Posey,  sufficient 
to  defeat  the  claim  of  the  Austin  Clothing 
Company,  a  creditor  holding  a  judgment 
lien,  enrolled  prior  to  the  filing  for  record 
of  the  deed  from  her  husband. 

[4, 1]  It  is  contended  by  counsel  for  appel- 
lees that  the  answer,  sworn  to,  was  effective 
proof  of  the  defense  of  equitable  title  in 
Mrs.  Posey,  on  the  hearing  of  this  case  upon 
bill  and  answer.  The  matters  set  up  In  the 
answer,  as  such  defense,  are  affirmative.  The 
burden  of  proving  all  affirmative  allegations 
in  an  answer  devolves  upon  the  respondent. 
Wofford  v.  Ashcraft,  47  Miss.  641;  Osborne 
v.  Crump,  57  Miss.  622.  It  was  incumbent 
upon  appellees  to  prove  such  affirmative  mat- 
ters. Unless  proved  they  were  unavailing. 
No  proof  was  adduced  to  establish  the  de- 
fense. The  answer,  though  duly  sworn  to, 
Is  not  the  proof  required.  The  assertion  of 
the  new  and  affirmative  matter  In  the  an- 
swer was  not  proof  thereof.  Brooks  v.  Gil- 
lis,  12  Smedes  &  M.  538;  Miller  v.  Lamar,  43 
Miss.  383;  Park  v.  Bamberger,  52  Miss.  565; 
Rodd  v.  Durbridge,  53  Miss.  694;  Dyer  v. 
Williams,  62  Miss.  302. 


All  of  the  Judgments  In  favor  of  the  other 
creditors,  complainants  with  Austin  Clothing 
Company  in  the  original  bill,  were  rendered 
and  enrolled  after  the  deed  from  J.  I*.  Posey 
to  his  wife  was  filed  for  record.  The  con- 
veyance was  effectual  as  to  all  these  liens. 

The  record  discloses  that  the  residence 
property  in  Philadelphia  conveyed  by  J.  L. 
Posey  t»  his  wife  Is  not  now  claimed  by  him 
to  be  exempt  as  a  homestead.  In  his  answer 
he  claims  that  the  tract  of  land  which  Is  sit- 
uated in  the  country  is  his  homestead. 

The  suggestion  of  error  Is  sustained,  and 
the  decree  of  the  chancellor  In  so  far  as  It 
affects  the  claim  of  the  Austin  Clothing  Com- 
pany is  reversed,  and  judgment  will  be  en- 
tered here  in  favor  of  the  Austin  Clothing 
Company  subjecting  the  house  and  lot  in  the 
town  of  Philadelphia  to  its  Judgment  lien. 


AUSTIN  CLOTHING  CO.  v.  POSEY. 
(No.  16,083.) 
(Supreme  Court  of  Mississippi.   Jan.  19,  1914.) 

Equity  (J  427*)  —  Relief  —  Conformity  to 
Pleading— Permanent  Injunctions. 

Under  a  bill  praying  that  complainant  be 
granted  a  temporary  injunction  restraining  the 
sale  of  property  until  the  title  could  be  settled 
in  another  suit  and  that  upon  final  hearing  the 
injunction  bill  shall  be  made  a  part  of  the 
suit  already  pending,  it  is  error  for  the  chan- 
cellor, upon  motion  to  dissolve  the  temporary 
injunction  granted  to  stay  the  sale,  to  make  it 
•permanent ;  there  being  no  prayer  for  such  re- 
lief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §8  1001-1014 ;  Dec.  Dig.  §  427.*] 

Appeal  from  Chancery  Court,  Neshoba 
County;  J.  P.  McCool,  Chancellor. 

On  suggestion  of  error.  Former  opinion 
overruled,  and  decree  reversed  and  remanded. 

For  former  opinion,  see  63  South.  224. 

See,  also,  64  South.  5. 

L.  Brame,  of  Jackson,  for  appellant  G. 
E.  Wilson,  of  Philadelphia,  and  Wells,  May 
&  Sanders,  of  Jackson,  for  appellee. 

REED,  J.  Upon  the  original  hearing,  this 
case  was  affirmed.  The  opinion  was  render- 
ed October  20,  1913,  and  is  reported  in  63 
South.  224. 

In  the  suggestion  of  error  it  is  contended 
that  the  chancellor  erred  in  making  the  in- 
junction perpetual.  Our  attention  has  been 
directed  to  the  prayer  in  the  bill  of  com- 
plaint. We  quote  from  it  as  follows: 
"Wherefore,  the  premises  considered,  she 
prays  that  a  temporary  writ  of  injunction  Is- 
sue restraining  the  sale  of  the  said  property 
under  said  execution  until  the  title  to  the 
same  can  be  settled  in  the  chancery  suit  now 
pending.  *  *  *  And  upon  a  final  hearing 
of  this  cause  she  prays  that  this  Injunction 
bill  be  made  a  part  of  the  suit  already  pend- 
ing in  the  chancery  court,  and  that  all  right, 
title,  or  interest  the  said  Austin  Clothing 
Company  has  or  may  have  to  enforce  its 
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judgment  against  said  property  be  forever 
canceled  and  held  for  naught." 

It  will  be  seen  that  appellee  only  sought 
a  temporary  injunction.  She  only  desired 
the  sale  of  the  property  enjoined  till  the 
suit,  then  pending,  touching  the  title  to  the 
property,  was  concluded.  It  is  recited  in  the 
decree  that  the  hearing  before  the  chancellor 
was,  upon  motion  to  dissolve  the  temporary 
injunction,  granted  to  stay  the  sale  of  the 
property.  He  could  have  overruled  the  mo- 
tion and  continued  the  temporary  injunction ; 
but  he  erred  in  making  the  injunction  per- 
petual. The  decree  says  that  the  prayer  of 
the  bill  is  sustained.  There  is  nothing  in  the 
prayer  asking  for  perpetual  injunction.  The 
Injunction  can  only  be  continued  till  the  ti- 
tle is  settled  by  the  ending  of  the  suit  The 
suggestion  of  error  as  to  this  point  is  well 
taken. 

Reversed  and  remanded  for  decree  in  con- 
formity with  this  opinion. 


ILLINOIS  CENT.  R.  CO.  v.  HOLMAN. 
(No.  16^77.) 

'Supreme  Court  of  Mississippi.   Jan.  12,  1914.) 

L  Carriers  (|  258*}— Carriage  or  Pas  sen - 
gers— Accepting  Advertisement  in  Pay- 
ment or  Transportation. 

A  contract  whereby  a  railroad,  in  consid- 
eration of  certain  advertising,  issued  a  mileage 
book  to  be  used  only  for  transportation  between 
points  entirely  within  the  state,  but  not  in 
connection  with  or  as  any  part  of  an  interstate 
trip,  not  expressly  condemned  by  any  statute, 
is  not  in  violation  of  the .  legislative  policy  of 
this  state. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
tent.  Dig.  H  1036,  1036;  Dec.  Dig.  |  258.»] 

2.  Carriers  (|  35*)— Federal  Regulations— 
Accepting  Advertisement  in  Payment  or 
Transportation. 

The  acceptance  of  advertising  by  a  carrier 
in  lieu  of  money  in  payment  of  interstate  trans- 
portation furnished  to  the  publisher,  and  the 
immediate  members  of  his  family,  violates  the 
interstate  commerce  act  as  amended,  prohibit- 
ing the  furnishing  of  interstate  transportation 
for  a  less  or  different  compensation  than  that 
specified  in  the  carrier's  published  rates. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  94 ;  Dec.  Dig.  S  85.*J 

3.  Carriers  (!  355*)  —  Ejection  —  Right  or 
Action— Use  or  mileage  in  Violation  or 
Interstate  Commerce  Act. 

A  publisher  receiving  a  mileage  book  in 
consideration  of  advertising,  the  book  providing 
that  it  should  be  nsed  only  for  transportation 
between  points  entirely  within  the  state,  and 
that  it  should  not  be  good  for  any  part  of  an 
interstate  trip,  boarded  a  train  at  G.,  within 
the  state,  for  Memphis,  upon  which  the  book 
was  accepted  as  far  as  S.,  a  point  in  the  state 
near  Memphis,  at  which  place  he  alighted  and 
bought  a  ticket  for  Memphis,  which,  on  re- 
boarding  the  train,  was  refused  unless  he  should 
pay  cash  fare  from  G.  to  S.,  and  on  his  refusal 
was  compelled  to  leave  the  train.  Held,  in  an 
action  for  damages  for  the  ejection,  that  as 
plaintiff  attempted  to  use  the  mileage  in  direct 
violation  of  the  contract  and  of  the  interstate 
commerce  act  prohibiting  transportation  at  less 


than  the  carrier's  published  rate,  he  could  not 
recover. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1416-1422 ;  Dec.  Dig.  §  355.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; B.  V.  Hughston,  Special  Judge. 

Action  by  A.  W.  Holman  against  the  Illi- 
nois Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Mayes  &  Mayes,  of  Jackson,  for  appellant 
W.  S.  Hill,  of  Greenwood,  for  appellee. 

COOK,  J.  Appellee  was  the  publisher  of 
a  newspaper  at  Vaiden,  in  this  state,  and  in 
which  it  appears  that  the  wife  of  appellee 
was  jointly  interested.  The  appellant  rail- 
road company  entered  into  a  contract  with 
these  publishers  whereby  it  was  agreed  that, 
in  consideration  of  certain  advertising  the 
company  would  issue  certain  nontransferable 
mileage  tickets  to  Mr.  Holman  and  his  wife. 
This  contract  provided  that  the  mileage 
books  were  to  be  used  "only  for  transporta- 
tion between  points  entirely  within  the  state 
of  Mississippi,  and  must  not  be  used  in  con- 
nection with,  or  as  any  part  of,  an  Interstate 
trip."  The  mileage  books  issued  to  and  ac- 
cepted by  appellee  and  his  wife  had  printed 
on  their  covers,  in  black-face  type,  these 
words:  "Not  good  for  any  part  of  an  inter- 
state trip."  Appellee  and  his  wife  boarded 
one  of  appellant's  trains  at  Vaiden,  going 
from  there  to  Grenada,  where  they  changed 
cars  and  took  another  train  for  Memphis, 
Tenn.  When  the  train  left  Grenada  appel- 
lee tendered  his  mileage  book  to  the  conduc- 
tor in  charge  of  the  train,  stating  to  him  that 
he  was  going  to  Memphis.  The  conductor  in- 
formed him  that  he  could  not  travel  from 
Grenada  to  Memphis  on  this  mileage.  Ap- 
pellee requested  the  conductor  to  carry  him 
as  far  as  he  could  on  the  mileage,  and  asked 
the  conductor  to  pull  the  mileage  to  Sardis, 
a  point  in  this  state  about  50  miles  from 
Memphis.  It  appears  that  the  conductor  re- 
plied that  he  would  see  him  after  he  had 
worked  his  train,  and  after  he  had  finished 
thia  duty  appellee  again  tendered  his  mile- 
age, and  the  conductor  took  out  mileage  to 
Sardis.  When  the  train  reached  Sardis  ap- 
pellee got  off  and  purchased  tickets  from  that 
point  to  Memphis,  reboarded  the  train,  and 
tendered  these  tickets  to  the  conductor.  The 
conductor  refused  to  accept  the  tickets  un- 
less appellee  would  first  pay  his  fare  in  cash 
from  Grenada  to  Sardis.  Appellee  refused  to 
do  this,  and  when  the  train  reached  Senato- 
bia,  the  conductor  requested  an  oftlcer  to  re- 
move appellee  from  the  train,  which  was 
done.  Upon  these  facts,  stated  most  favor- 
ably to  appellee,  this  action  was  instituted, 
and  resulted  in  a  judgment  against  appel- 
lant for  the  sum  of  $2,750.  It  does  not  ap- 
pear that  the  conductor  was  rude  or  Insult- 
ing in  his  words  or  manner,  and  the  only 
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force  used  was  the  demand  by  the  officer  that 
appellee  leave  the  train,  which  appellee  says 
was  humiliating  to  him. 

[1]  It  will  be  observed  that  appellee  at- 
tempted to  use  his  mileage  in  direct  violation 
of  his  written  contract,  and  it  would  seem 
that  he  predicated  his  right  of  damages  up- 
on his  own  wrong.  It  must  be  confessed 
that,  by  the  terms  of  his  contract,  appellee 
pledged  himself  not  to  use  his  mileage  "for 
any  part  of  an  interstate  trip."  That  there 
was  ample  reason  for  limiting  the  use  of  the 
mileage  to  intrastate  trips  only  will  appear 
later  on.  Suffice  it  to  say  that  it  Is  not  in 
violation  of  the  legislative  policy  of  this 
state  for  the  railroad  companies  to  make 
contracts  like  this  with  publishers  of  news- 
papers. 

The  contract  is  not  condemned  by  the  stat- 
utes of  this  state,  and  is  therefore  valid  and 
binding  on  the  contracting  parties,  and  it  is 
difficult  to  determine  that  appellee  was  in  a 
position  to  demand  money  from  the  railroad 
company  for  damages  which  resulted  from 
his  effort  to  force  or  persuade  a  minor  em- 
ploye of  the  company  to  violate  the  contract 
of  .his  master.  Good  faith  is  required  from 
parties  asking  relief  in  courts  of  Justice, 
whether  the  court  is  administering  law  or  eq- 
uity, and  it  seems  clear  and  undisputed  that 
this  mileage  was  issued  to  and  accepted  by 
appellee  with  the  express  understanding  and 
agreement  that  he  could  not  use  it  in  inter- 
state commerce,  and  that  there  was  a  reason 
why  this  was  so,  which  must  have  been  with- 
in the  knowledge  of  appellee,  a  publisher  of  a 
newspaper,  whose  duty  it  would  seem  re- 
quires that  he  keep  posted  in  all  matters  af- 
fecting the  public  weal. 

[2]  In  Chicago,  Indianapolis  A  Louisville 
Railway  Co.  v.  United  States,  219  U.  S.  486, 
31  Sup.  Ct  272,  56  L.  Ed.  305,  the  Supreme 
Court  of  the  United  States  construing  the  act 
of  Congress  of  February,  1903  (32  Stat  847, 
c.  708),  regulating  commerce  with  foreign  na- 
tions, and  among  the  states,  as  amended  by 
the  act  of  June  29,  -1908  (34  Stat.  587,  c. 
3591  [U.  S.  Comp.  St  Supp.  1911,  p.  1309]), 
said:  "The  decisive  question  in 'this  case  is 
whether  the  contract  between  the  railway 
company  and  the  Munsey  Company  is  repug- 
nant to  the  acts  of  Congress  regulating  com- 
merce. In  other  words,  could  the  company, 
in  return  for  the  transportation  which  It 
agreed  to  furnish  and  did  'furnish  to  the 
Munsey  publisher  over  its  interstate  lines, 
and  to  his  employes  and  to  the  immediate 
members  of  his  and  their  families,  accept  as 
compensation  for  such  service  anything  else 
than  money,  the  amount  to  be  determined  by 
its  published  schedule  of  rates  and  charges? 
Upon  the  authority  of  Louisville  &  N.  R.  Co. 
v.  Mottley,  219  U.  S.  467,  31  Sup.  Ct  265  [55 
L.  Ed.  297,  34  L.  R.  A.  (N.  S.)  671],  and  ac- 
cording to  the  principles  announced  in  the 
opinion  in  that  case,  the  answer  to  the  above 
question  must  be  in  the  negative.   The  ac- 


ceptance by  the  railway  company  of  adver- 
tising, not  of  money,  in  payment  of  the  in- 
terstate transportation  furnished  to  the  pub- 
lisher of  the  Munsey  Magazine,  his  employes 
and  the  immediate  members  of  his  and  their 
families,  was,  for  the  reasons  given  in  the 
Mottley  Case,  in  violation  of.  the  commerce 
act  The  facts  In  the  present  case  show  how 
easily,  under  any  other  rule,  the  act  can  be 
evaded  and  the  object  of  Congress  entirely 
defeated.  The  legislative  department  intend- 
ed that  all  who  obtained  transportation  on 
interstate  lines  should  be  treated  alike  in  the 
matter  of  rates,  and  that  all  who  availed 
themselves  of  the  services  of  the  railway 
company  (with  certain  specified  exceptions) 
should  be  on  a  plane  of  equality.  Those  ends 
cannot  be  met  otherwise  than  by  requiring 
transportation  to  be  paid  for  in  money,  which 
has  a  certain  value,  known  to  all,  and  not  in 
commodities  or  services,  or  otherwise  than 
in  money." 

[3]  Mr.  Holman  was  an  interstate  passen- 
ger. He  boarded  the  train  at  Grenada  to  go 
to  Memphis — his  destination  was  outside  this 
state.  The  provisions  of  the  act  of  Congress 
cannot  be  nullified  by  evasion,  or  subterfuge, 
nor  could  the  railroad  company  escape  the 
penalties  for  Its  violation  by  shutting  its  eyes 
to  the  fact  that  Mr.  Holman  was  attempting 
to  pay  a  part  of  his  fare  from  Grenada  to 
Memphis,  with  mileage  issued  for  advertis- 
ing and  not  paid  for  in  cash.  The  mere  step- 
ping off  the  train  at  Sardis  did  not  change 
the  passenger  from  an  interstate  passenger 
to  an  Intrastate  passenger.  His  status  was 
fixed  when  he  boarded  the  train  at  Grenada, 
and  no  part  of  his  transportation  could 'be 
paid  except  in  money  at  the  regular  tariff 
rates.  This  certainly  is  the  contract  between 
the  railroad  company  and  appellee,  and  the 
contract  is  but  a  declaration  of  the  federal 
statute — it  could  not'  have  been  lawfully 
made  in  any  other  way.  The  act  of  Con- 
gress was  adopted  for  the  purpose  of  putting 
everybody  upon  equal  terms,  and  to  destroy 
the  pernicious  practice  of  discrimination. 

Appellee  was  attempting  to  violate  his  con- 
tract and  also  to  nullify  the  statutes  of  the 
United  States.  "If  this  could  be  done,  then, 
when  the  other  state  was  reached,  mileage 
for  that  state  could  be  used  for  some  real 
or  fancied  service,  and  so  on,  thus  defeating 
the  federal  law  entirely.  In  other  words,  the 
person  could  start  from  the  state  of  Louisi- 
ana and  go  to  the  state  of  Illinois,  using 
mileage  all  the  way,  only  paying  fare  in 
crossing  the  borders  of  the  states.  After 
crossing  the  border,  he  could  use  mileage  to 
the  last  station  in  that  state,  paying  actual 
fare  only  on  crossing  the  line  into  another 
state.  This  the  Supreme  Court  has  held  can- 
not be  done,  but  the  provisions  must  be  en- 
forced in  the  same  good  faith  with  which 
they  are  enacted,  and  enforced  in  such  way 
as  to  fulfill  the  purpose  of  the  law.  If  this 
is  not  done,  the  law  itself  la  held  in  con- 
tempt" 
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CHRISTIAN  CHURCH  AT  PILGRIM'S 
REST  v.  LITTLEVILLE  CAMP,  NO.  258, 
WOODMEN  OP  THE  WORLD,  et  al. 

(Supreme  Court  of  Alabama.   Nov.  27,  1918.) 

1.  Reformation  of  Instruments  (18*)— Vol- 
untary Conveyance— Right  to  Relief. 

A  voluntary  conveyance  will  not  be  reform- 
ed  in  favor  of  a  grantee  as  against  the  grantor, 
unless  by  consent  of  all  parties. 

[Ed.  Note.— Por  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  g§  21,  22;  Dec.  Dig. 
!&•] 

2.  Reformation  of  Instruments  (J  14*)  — 
Deeds— Grantee— Change  of  Conveyance. 

Where  a  deed  recited  that  the  grantors,  for 
and  in  consideration  of  $25,  which  was  "a  dona- 
tion [of]  Pilgrim  Rest  Church  and  W.  O.  W. 
but  to  all  Christian  denominations,  Mormon  and 
Catholic  excluded, "  to  the  grantors  paid  in  hand 
bj  the  church  and  Woodmen,  the  grantors  donat- 
ed back  to  the  church  and  Woodmen,  the  receipt 
whereof  was  acknowledged,  and  does  grant,  sell, 
and  convey  the  property  unto  the  church  and 
Woodmen,  etc-,  it  could  not  be  reformed  so  as 
to  state  a  conveyance  to  "all  Christian  denom- 
inations," since  such  change,  if  allowed,  would 
render  the  deed  void  for  uncertainty,  and  also 
would  be  unauthorized  as  changing  the  convey- 
ance from  a  form  of  trust  into  a  grant  of  a  legal 
fee  to  the  supposed  beneficiaries. 

[Ed.  Note— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  g|  61-A7 ;  Dec.  Dig. 

I14.T 

3.  Fracdb,  Statute  of  (|  60*)— Easements 
in  Gross— Validity. 

Where  certain  land  was  conveyed  to  a 
church  and  to  a  camp  of  Woodmen  for  church 
and  lodge  uses,  a  parol  agreement  authorizing 
the  use  of  the  lower  floor  as  a  place  of  worship 
by  Christian  denominations,  Mormon  and  Cath- 
olic excluded,  was  in  the  nature  of  an  easement 
in  gross,  and,  since  it  did  not  rest  in  grant  pre- 
scription, or  estoppel  in  pais,  it  was  unenforce- 
able. 

[Ed.  Note.— For  other  cases,  see  Frauds,  S tat- 
ute  of.  Cent  Dig.  H  83,  84,  95;  Dec  Dig.  | 
».•] 

4.  Specific  Performance  (f  49*)— Real  Prop- 
erty—Right  to  Use— Consideration. 

Where  an  alleged  parol  agreement  author- 
ising the  use  of  the  lower  floor  of  a  certain 
building  as  a  place  of  worship  by  Christian  de- 
nominations, Mormon  and  Catholic  excluded, 
was  not  based  on  a  valuable  consideration,  it 
would  not  be  specifically  enforced. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  140-151 ;  Dec.  Dig.  § 
49.»] 

Appeal  from  Chancery  Court,  Colbert 
County;  W.  H.  Simpson,  Chancellor. 

Bill  by  the  Christian  Church  at  Pilgrim's 
Rest  against  the  Littleville  Camp,  No.  258, 
Woodmen  of  the  World,  and  others  to  reform 
a  deed.  From  a  decree  denying  relief,  com- 
plainant appeals.  Affirmed. 

The  bill  makes  the  following  case:  On 
July  29,  1910,  one  Mtarray  and  Bullington 
executed  the  following  deed:  "State  of  Ala- 
bama, Franklin  County.  Know  all  men  by 
these  presents,  that  we,  Sally  Murray,  and 
M.  C.  Murray,  and  J.  D.  Bullington,  for  and 
In  consideration  of  $25,  which  Is  a  donation 
(of)  Pilgrim  Rest  Church  and  W.  O.  W.,  but 
to  all  Christian  denominations,  Mormon  and 


Catholic  excluded,  to  us  paid  in  hand  by 
the  church  and  Woodmen,  which  we  donate 
back  to  church  and  Woodmen,  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby 
grant,  bargain,  sell,  and  convey  unto  said 
church  and  Woodmen  the  following  described 
property:  [Here  follows  description.]  To 
have  and  to  hold  unto  the  said  Pilgrim  Rest 
Church  and  W.  O.  W.,  and  their  heirs  and 
assigns  forever.  And  we  do,  for  our  and  our 
heirs,  executors,  and  administrators,  cove- 
nant with  said  church  and  W.  O.  W.,  heirs 

and  assigns,  that  we   lawfully  seised 

in  fee  simple  of  said  premises,  they  are  free 
from  all  incumbrances,  and  that  we  have  a 
good  right  to  sell  and  convey  the  said  prop- 
erty, and  that  we  will,  and  our  heirs,  exec- 
utors and  administrators  shall,  warrant  and 
defend  the  same  to  Pilgrim  Rest  Church  and 
W.  O.  W.,  heirs,  executors,  and  assigns,  for- 
ever, against  the  lawful  claims  of  any  person 
whatsoever."  Signed  by  the  parties,  wit- 
nessed and  separately  acknowledged  before 
a  Justice  of  the  peace,  and  duly  recorded. 

At  the  time  this  deed  was  made,  Littleville 
Camp,  No.  258,  was  composed  of  about  18 
members,  some  of  whom  were  Methodists, 
and  some  Christian  or  Campbellltes.  After- 
wards a  two-story  building  was  erected  on 
the  lot,  with  contributions  made  by  members 
of  the  Christian  and  Baptist  Churches  and 
Littleville  Camp,  No.  258,  with  the  under- 
standing and  agreement  that  the  first  story 
should  be  used  for  a  place  of  worship  by  the 
Christian  denomination  named  in  the  deed, 
and  the  upper  or  second  story  to  be  the  home 
or  place  of  meeting  of  Littleville  Camp,  No. 
258,  W.  O.  W.  After  the  building  was  com- 
pleted, about  August,  1910,  a  Christian 
church  was  organized,  with  pastor  and  of- 
ficers, who  have  since  used  the  lower  story 
for  religious  worship  on  the  third  Sunday 
of  each  month,  and  Sunday  school  on  Sunday 
afternoon.  The  Baptist  Church  has  used  the 
same  floor  for  the  same  purposes  consecutive- 
ly on  the  first  Sunday  of  every  month,  and 
Sunday  school  every  Sunday  morning;  the 
other  denominations  not  having  availed  them- 
selves of  any  rights  they  might  have  had  In 
the  premises.  This  alternating  use  of  the 
lower  floor  of  the  building  was  not  interrupt- 
ed until  August,  1911,  when,  acting  under  a 
resolution  passed  by  said  camp  of  Wood- 
men, its  agents  took  full  control  of  the  build- 
ing, changed  the  lock,  and  have  since  exclud- 
ed the  complainants,  the  Christian  Church  at 
Pilgrim's  Rest,  from  any  further  use  of  the 
building. 

It  is  charged  in  the  bill  that  the  letters 
"W.  O.  W."  In  the  deed  mean  and  have  refer- 
ence to  Littleville  Camp,  No.  258,  Woodmen 
of  the  World,  and  that  the  expression  in  the 
deed  "but  to  all  Christian  denominations, 
Mormon  and  Catholic  excluded,"  mean  and 
were  intended  to  be  understood  to  be  all 
Christian  denominations,  except  the  Mormon 
and  Catholic. 
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The  bill  prays  for  general  relief,  and  spe- 
cifically, first,  that  the  deed  be  reformed  so 
as  to  correctly  name  the  grantee  as  Littleville 
Camp,  No.  258,  Woodmen  of  the  World,  and 
all  Christian  denominations,  except  the  Mor- 
mon and  Catholic;  second  that  the  agree- 
ment that  the  first  story,  of  the  building 
should  be  used  by  Christian  denominations 
be  enforced,  and  the  said  camp  of  Woodmen 
be  enjoined  from  Interfering  with  complain- 
ant's use  of  the  building  as  practiced,  and 
as  they  may  have  a  right;  and,  third,  to  as- 
certain and  decree  the  right  of  complainant, 
and  of  the  Baptist  Church  to  worship  in  the 
building. 

The  respondents  to  the  bill  are  the  said 
Littleville  Camp,  No.  258,  the  Baptist  Church 
at  Pilgrim's  Rest,  and  the  grantors  in  the 
deed,  all  of  whom,  except  Murray,  file  joint 
demurrers  on  the  following  grounds  substan- 
tially: (1)  No  equity ;  (2)  complainant  has  no 
right  in  the  land;  (3)  complainant  had  no  ex- 
istence when  the  deed  was  made;  (4)  If  re- 
formed as  prayed,  the  deed  would  still  be 
void  for  uncertainty;  (5)  it  is  not  shown 
who  the  Christian  denominations  are;  (6)  it 
does  not  appear  that  the  grantors  intended 
other  grantees  than  those  named;  (7)  no 
legal  injury  is  shown  to  complainant;  and 
(8)  no  consideration  moved  from  complain- 
ant. These  demurrers  were  sustained. 

Kirk,  Carmichael  &  Rather,  of  Tuscumbia, 
for  appellant  William  H.  Shaw,  of  Tuscum- 
bia, for  appellee. 

SOMERVILLE.  J.  [1]  It  is  a  general  rule 
of  equity,  the  reasons  for  which  are  too  ob- 
vious to  require  explanation,  that  a  volun- 
tary conveyance  will  not  be  reformed  In  favor 
of  a  grantee  as  against  his  grantor,  unless  all 
the  parties  consent  thereto.  84  Cyc.  928,  and 
cases  cited.  A  few  cases  have  recognized 
an  exception  to  the  rule  where  there  was  a 
"good,"  though  not  a  valuable,  consideration, 
and  valuable  improvements  have  been  made 
by  the  grantee,  or  his  subvendee.  Cummings 
v.  Freer,  26  Mich.  128;.  Price  v.  School  Di- 
rectors, 58  Dl.  452. 

The  deed  here  sought  to  be  reformed  was 
purely  voluntary,  without  consideration  ei- 
ther valuable  or  good,  and  the  prayer  for 
reformation  is  without  equity. 

[2]  Moreover,  the  reformation  sought  would 
avail  complainant  nothing,  since  a  convey- 
ance to  "all  Christian  denominations,"  with 
or  without  the  exception  stated,  would  be 
wholly  void  for  uncertainty.  Again,  conced- 
ing that  the  word  "but"  In  the  first  para- 
graph should  have  been  "and,"  and  thus  have 
indicated  a  trust  donation  in  favor  of  "all 
Christian  denominations,  Mormon  and  Cath- 
olic excluded,"  this  would  not  authorize  a 
court  to  convert  the  deed  from  the  form  of 
a  trust  into  the  grant  of  a  legal  fee  to  the 
supposed  beneficiaries. 


[S]  The  equity  of  the  bill,  if  any  It  has, 
must  be  sought  in  the  averment  of  a  parol 
agreement  between  the  camp  of  Woodmen, 
as  holder  of  the  legal  title,  and  members  of 
the  Christian  and  Baptist  Churches,  by  which 
the  building,  to  be  erected  by  their  joint  con- 
tributions, should  be  used,  as  to  Its  lower 
floor,  as  a  place  of  worship  by  Christian  de- 
nominations, Mormon  and  Catholic  excluded. 
By  specific  prayer  It  is  sought  to  compel  the 
performance  of  this  agreement,  and  to  enjoin 
any  Interference  with  complainant's  custom- 
ary use  of  the  building. 

This  agreement  is  anomalous  in  its  terms, 
and  it  is  not  at  all  easy  to  say  at  first  blush 
whether  it  is  a  mere  license  to  do  a  series  of 
acts  upon  the  licensor's  land,  or  whether  it  is 
a  lease  vesting  in  its  beneficiaries  a  posses- 
sory interest  in  the  nature  of  a  tenancy  at 
will,  or  whether  it  is  an  easement  giving  a 
right  of  entry  and  a  specific  limited  use  in 
perpetuo. 

-  The  distinctions  are  somewhat  subtle,  and 
often  elusive;  but  we  are  inclined  to  the  view 
that  the  benefit  here  claimed  is  in  the  nature 
of  an  easement  in  gross,  and,  not  resting  in 
either  a  written  grant,  or  prescription,  or  an 
estoppel  in  pais,  Is  void  and  unenforceable. 

[4]  But,  however  the  agreement  might  be 
regarded,  it  is  not  founded  upon  a  valuable 
consideration — at  least  so  far  as  is  made  to 
appear — and  for  that  reason  cannot  be  spe- 
cifically enforced.  A.  C  Railroad  Co.  v. 
Long,  158  Ala.  301,  48  South.  363;  86  Cyc. 
544.  And  even  If  the  agreement  were  sup- 
ported by  a  valuable  consideration,  it  is  not 
sufficiently  certain  as  to  beneficiaries,  terms, 
and  stipulations  to  require  a  court  to  under- 
take its  specific  execution.  Moon  v.  Crowder, 
72  Ala.  79;  Carlisle  v.  Carlisle,  77  Ala.  339. 

Complainant's  theory,  in  one  aspect,  is  that 
its  possession  under  the  parol  agreement 
made  with  third  persons  for  its  benefit,  cou- 
pled with  valuable  improvements,  made  or 
contributed  to  by  it,  gives  it  an  independent 
equity  to  protection  in  the  contemplated  use 
of  the  building.  There  is,  indeed,  a  line  of 
cases  from  some  other  states  which  hold  that 
"an  oral  gift  of  land,  or  promise  to  give  land, 
followed  by  the  vendee's  taking  possession  of 
the  land  in  pursuance  of  the  promise,  and 
making  valuable  and  permanent  improve- 
ments in  reliance  thereon,  may  be  enforced 
by  a  court  of  equity  against  the  donor  or  his 
heirs,  or  grantees,  with  notice."  86  Cyc.  681, 
and  cases  cited.  But  we  have  not  here  a  gift 
of  land,  and  the  doctrine  itself  Is  not  in  har- 
mony with  our  statute  of  frauds  as  consist- 
ently construed  by  this  court 

We  concur  in  the  conclusions  of  the  chan- 
cellor, and  the  decree  will  be  affirmed. 

Affirmed. 

DO  WD  ELL,  C.  J.,  and  McCLELLAN  and 
SAYRE,  JJ.,  concur. 
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HENDERSON  ».  HOLM  AN. 
(Supreme  Court  of  Alabama.    Dec.  18,  1913.) 

Detinue  (J  81*) — Claim  by  Third  Person- 
Bond— Liability  of  Claimant. 

Where  plaintiff  brought  detinae  for  all  of 
the  lumber  at  a  certain  yard,  and  defendants 
filed  a  claim  therefor  and  gave  a  bond  condi- 
tioned to  have  the  property  forthcoming  if 
found  liable  therefor,  and  after  judgment  for 
plaintiff,  claimant  delivered  to  the  sheriff  all 
the  lumber  "then"  at  the  yard,  but  there  was 
evidence  that  not  all  of  the  lumber  there  when 
the  suit  was  begun  and  the  bond  given  was  de- 
livered, the  delivery  was  insufficient  to  relieve 
claimant  from  liability  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Detinue, 
Cent  Dig.  |  67;  Dec.  Dig.  |  31.*] 

Appeal  from  Circuit  Court,  Coffee  County ; 
H.  A.  Pearce,  Judge. 

Action  by  Y.  Allen  Holman  against  J.  B. 
Henderson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

C.  W.  Simmons,  of  Elba,  and  W.  O.  Mul- 
key,  of  Geneva,  for  appellant  Foster  &  Sam- 
ford,  of  Troy,  for  appellee. 

DE  ORAFFENRIED,  J.  It  appears  from 
this  record  that  Y.  Allen  Holman  brought  a 
suit  in  detinue  against  W.  W.  Wise  and  J.  Z. 
Brooks  for  all  of  the  lumber  situated  at 
F.  M.  Mixon'a  sawmill  and  lumber  yard,  and 
at  ClintonvUle  switch,  on  the  Atlantic  Coast 
Line  Railway.  J.  E.  Henderson  made  claim 
to  the  lumber  under  the  provisions  of  section 
3792  of  the  Code  of  1907,  which  provides  that 
if  the  property  seized  is  claimed  by  a  per- 
son not  a  party  to  the  suit,  and  affidavit  and 
bond  ia  executed  as  required  by  law  in  cases 
of  trial  of  right  of  property  when  levied  on 
by  the  writ  of  fieri  facias,  the  property  must 
be  delivered  to  the  claimant,"  etc.  Hender- 
son made  the  required  bond,  which  was  ap- 
proved by  the  sheriff,  and  the  bond,  as  re- 
quired by  our  statutes,  was  conditioned  to 
have  the  "said  property  above  described 
forthcoming  for  the  satisfaction  of  the  judg- 
ment If  it  be  found  liable  therefor."  The 
property  is  described  In  the  bond  as  "all 
lumber  at  F.  M.  Mixon's  sawmill  and  lumber 
yard  and  at  Cllntonville  switch  on  Atlantic 
Coast  Line  Railroad  near  Cllntonville,  Ala- 
bama." Upon  the  execution  and  delivery  of 
the  bond  the  sheriff  delivered  the  lumber 
to  said  Henderson.  A  trial  was  had  of  the 
detinue  suit,  with  the  result  that  the  plain- 
tiff obtained  a  verdict  in  the  following  lan- 
guage: "We,  the  jury,  find  for  the  plaintiff 
for  the  property  sued  for,  and  we  fix  the 
value  of  the  lumber  to  be  $1,500."  The  court 
rendered  judgment  upon  the  verdict  in  the 
following  language:  "It  is  •  *  *  adjudg- 
ed by  the  court  that  the  plaintiff  have  and 
recover  of  the  defendants  the  lumber  sued 
for,  to  wit,  100,000  feet  board  lumber,  poll 
stocks,  and  decking  products  of  the  F.  M. 
Mlxon  mill  while  run  by  the  defendants,  be- 
ing all  of  said  lumber  at  said  mill  and  Clln- 
tonville switch,  all  in  Coffee  county,  Ala., 
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or  the  alternative  value  thereof  as  fixed 
by  the  jury  of  $15  per  thousand  B.  M. 
of  the  aggregate  value  of  $1,600."  There 
seems  to  have  been,  on  the  same  day,  a 
separate  trial  of  the  claim  suit,  and  in  that 
suit  the  jury  returned  the  following  verdict: 
"We,  the  jury,  find  the  issue  in  favor  of  the 
plaintiff  find  the  value  of  the  lumber  to  be 
$16  per  B.  M.  thousand  in  the  aggregate 
$1,600."  A  judgment  was  thereupon  ren- 
dered by  the  trial  court,  upon  said  verdict, 
in  the  following  language:  "It  is  therefore 
considered  and  adjudged  by  the  court  that 
the  property  involved  in  this  suit  and  de- 
scribed in  the  claim  bond  filed  in  this  cause 
on  the  1st  day  of  July,  1907,  to  wit,  ail  lum- 
ber, at  F.  M.  Mixon's  sawmill  and  lumber 
yard  and  at  Cllntonville  switch  on  the  Atlan- 
tic Coast  line  Railroad  near  Cllntonville, 
Ala.,  is  not  the  property  of  the  claimant,  but 
is  the  property  of  the  plaintiff,  and  that  the 
plaintiff  is  entitled  to  immediate  possession. 
It  is  further  considered  and  adjudged  by  the 
court  that  the  value  of  said  property  is  $16 
per  thousand  feet  B.  M.  of  lumber,  and  that 
its  aggregate  value  is  $1,600." 

We  have  quoted  from  the  above  claim  bond 
for  the  purpose  of  calling  attention  to  the 
fact  that  the  property  Involved  in  the  claim 
suit — and,  as  to  that  matter,  in  the  original 
detinue  suit— was  all  of  the  lumber  at  Mix- 
on's mill  and  at  Cllntonville  switch.  The 
complaint  in  the  detinue  suit  is  not  before  us, 
but  the  claim  bond  is,  and  in  the  claim  bond 
the  property  is  so  described. 

Under  our  statutes  the  said  Henderson  had 
30  days  after  the  rendition  of  the  above  judg- 
ment within  which  to  return  the  said  lum- 
ber to  the  sheriff.  The  sheriff  is  required  by 
our  statutes,  upon  the  failure  of  the  claimant 
in  such  a  suit,  to  return  to  him  the  property 
claimed  within  30  days  after  the  rendition  of 
a  judgment  against  him,  to  indorse  that  fact 
upon  the  claim  bond,  and  to  return  to  the 
court  in  which  the  claim  suit  is  tried  the 
bond  as  forfeited.  Thereupon  the  clerk  of 
the  court  1b  required  to  issue  execution 
against  the  principal  and  the  sureties  on  the 
claim  bond  for  the  alternate  value  of  the 
property  as  fixed  by  the  judgment  In  this 
case,  the  sheriff,  after  the  lapse  of  30  days 
after  the  rendition  of  the  above  judgment, 
returned  into  the  trial  court  the  claim  bond 
with  the  following  indorsement:  "The  time 
having  expired  for  the  delivery  of  the  prop- 
erty and  the  payment  of  the  costs,  this  bond 
is  hereby  forfeited."  Thereupon  an  execution 
was  issued  by  the  clerk  against  the  obligors 
on  the  claim  bond  for  the  alternate  value  of 
the  property.  Thereupon  the  said  Henderson 
filed  in  the  cause  a  petition  for  a  writ  of  su- 
persedeas, in  which  he  alleges,  as  his  sole 
ground  for  relief,  that  "upon  the  trial  of 
said  cause  the  issues  were  found  against  your 
petitioner,  and  that  thereupon  within  30 
days,  as  allowed  by  law,  and  in  strict  compli- 
ance with  the  claim  bond  filed  in  said  cause, 
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your  petitioner  delivered  to  the  sheriff  of 
Coffee  county  all  property  sued  for  and  claim- 
ed by  your  petitioner,  and  the  sheriff  of  said 
county  accepted  same." 

There  was  evidence  tending  to  show  that 
the  sheriff,  before  the  expiration  of  the  30 
days  above  referred  to,  accepted  from  the 
plaintiff,  under  the  statement  that  it  was 
"the  lumber  in  the  claim  bond,"  all  the  lum- 
ber then  at  the  mill  and  at  the  switch.  The 
sheriff  was  not  at  the  mill  nor  at  the  switch 
when  this  acceptance  was  given,  but  was 
in  his  office  at  Elba.  The  evidence  on  the 
subject  of  this  delivery  is  as  follows:  "Said 
C.  W.  Simmons  further  testified  that,  being 
authorized  by  J.  E.  Henderson  and  repre- 
senting him,  and  within  30  days— that  is, 
less  than  30  days  from  the  date  of  the  judg- 
ment referred  to  in  the  claim  suit — he  went 
to  Mr.  Knight,  who  was  then  sheriff  of  Coffee 
county,  and  told  him  that  the  said  J.  E. 
Henderson  was  ready  to  deliver  this  lumber 
to  him;  that  he  saw  Mr.  Knight  at  his  of- 
fice in  Elba,  Ala.,  and  said  to  him,  'We  would 
now  deliver  you  the  lumber  that  is  in  our 
claim  bond,  lumber  at  the  mill  and  at  the 
switch;  that  we  will  deliver  you  all  the 
lumber  that  is  in  the  claim  bond,'  and  for 
which  they  recovered  judgment  Mr.  Knight 
said,  That  is  all  right  then;'  that  he  told 
Mr.  Knight  that  this  lumber  was  at  Clinton- 
ville  switch,  and  a  small  portion  of  it  was 
up  at  the  mill;  that  the  said  lumber  was 
seized  at  these  two  points,  and  was  there 
when  the  claim  was  interposed;  that  Mr. 
Knight  told  me  that  it  was  all  right,  and 
he  made  no  objections  to  it  as  a  delivery; 
that  the  cost  of  the  claim  suit  had  been  paid 
before  the  petition  had  been  filed  in  this 
case;  that  he  was  positive  that  this  trans- 
action between  him  and  Mr.  Knight  took 
place  before  the  expiration  of  30  days  from 
the  date  of  the  judgment  in  the  claim  suit." 

There  was  evidence  tending  to  show  that 
at  the  time  referred  to  by  the  witness  Sim- 
mons there  was  more  than  100,000  feet  of 
lumber  at  the  said  mill  and  switch;  but  we 
think  that  the  evidence  discloses,  without 
dispute,  that  not  all  of  the  lumber  involved 
in  the  claim  suit,  and  for  the  recovery  of 
which  judgment  was  rendered  against  Hen- 
derson in  the  claim  suit,  was  then  at  said 
mill  and  switch.  The  claim  suit  involved  all 
of  the  lumber  which  was,  at  the  time  the 
claim  bond  was  made,  at  said  mill  and  switch. 
The  claim  bond  shows  this,  and  so  does  the 
judgment  which  was  rendered  by  the  court 
in  the  claim  suit  It  is  true  that  the  verdict 
of  the  jury  indicates  that  the  jury  was  of  the 
opinion,  from  the  evidence,  that  only  100,000 
feet  of  lumber  was  at  the  mill  and  switch, 
but  nevertheless  the  verdict  of  the  jury,  tak- 
en in  connection  with  the  claim  bond  which 
fixed  the  issue  which  they  were  called  upon 
to  try,  and  the  Judgment  of  the  court  which 
followed  the  verdict,  shows  that  the  jury 
found,  and  the  judgment  of  the  court  follow- 
ing the  verdict  declared,  that  the  plaintiff. 


Holm  an,  was  entitled  to  all  of  the  lumber  at 
the  mill  and  switch,  and  that  Henderson 
could  only  meet  the  letter  of  his  claim  bond 
by  delivering  all  of  said  lumber  to  said  Hol- 
man.  Of  course  the  verdict  of  the  jury  and 
the  judgment  of  the  court  related  back  to  the 
date  of  the  claim  bond,  the  date  upon  which 
the  claim  suit  was  instituted. 

While  Judgments  and  decrees  are  solemn 
and,  for  that  reason,  are  entitled  to  have 
every  word  in  them  carefully  and  candidly 
considered,  nevertheless,  like  all  written  in- 
struments, they  are  entitled  to  be  given  their 
plain  and  obvious  meaning,  provided,  when  so 
construed,  they  are  of  legal  validity.  1 
Black,  Judgments,  p.  138,  f  123. 

So  construing  the  verdict  and  the  judg- 
ment in  the  claim  suit,  it  seems  that  the 
above  construction  which  we  have  placed  up- 
on the  judgment  Is  the  only  rational  con- 
struction which  can  be  placed  upon  it  If, 
therefore,  when  the  claim  suit  was  instituted, 
there  was  more  than  100,000  feet  of  lumber 
at  the  mill  and  at  the  switch,  then,  to  meet 
the  requirements  of  his  claim  bond  under 
the  judgment  rendered  against  Henderson  in 
the  claim  suit  it  was  necessary  for  Hender- 
son to  deliver  to  the  sheriff  all  of  the  lumber 
which  went  into  his  possession  under  the 
bond  which  was  filed  In  the  claim  suit,  wheth- 
er there  was  more  than  100,000  feet  or  not 
While  Henderson  testifies  that  he  delivered 
more  than  100,000  feet  of  lumber  to  the  sher- 
iff, and  while  all  the  evidence  shows  that,  if 
he  made  such  delivery,  the  lumber  delivered 
was  a  part  of  the  lumber  involved  in  the 
claim  suit  Henderson's  own  testimony  shows 
that  he  did  not  deliver  all  of  the  lumber  in- 
volved in  the  claim  suit  to  the  sheriff. 
Among  other  things,  Henderson  testified  that 
he  measured  the  lumber  which  he  turned 
over  to  the  sheriff;'  and  he  said,  on  cross- 
examination,  "that  he  measured  all  the  lum- 
ber that  was  there  (at  the  switch)  at  the  time, 
that  some  of  the  lumber  at  the  switch  tchen 
he  interposed  his  claim  was  afterwards  used 
on  his  place,  but  he  does  not  know  how 
much."  The  testimony  which  we  have  ital- 
icized evidently  refers  to  lumber  which  was 
at  the  switch  when  Henderson  interposed  the 
claim,  but  was  not  at  the  switch  when  the 
delivery  to  the  sheriff  took  place,  because 
Henderson  had  used  it  on  his  place.  We 
think  it  plain,  therefore,  that  Henderson's 
own  evidence  shows  that  he  did  not,  as  he 
alleges  in  his  petition  for  the  writ  of  super- 
sedeas, deliver  to  the  sheriff  "all  property 
sued  for  and  claimed  by  your  petitioner"  in 
said  claim  suit  In  other  words,  the  peti- 
tioner, by  his  own  evidence,  shows  that  he 
failed  to  comply  with  the  above-quoted  alle- 
gation In  his  petition  for  the  writ  of  super- 
sedeas; and  it  was  upon  the  quoted  allega- 
tion of  the  petition  that  the  said  Henderson 
relied  for  relief. 

2.  In  reaching  the  above  conclusion  we  are 
not  unmindful  of  the  fact  that  to  his  answer 
to  the  petition  for  the  writ  of  supersedeas. 
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the  appellee — plaintiff  In  the  detinue  suit — 
says  that,  In  the  trial  of  the  claim  suit,  "the 
issue  was  found  against  said  J.  El  Henderson 
as  to  100,000  feet  of  said  lumber,  and  that 
Judgment  was  rendered  accordingly,"  etc., 
but.  In  another  part  of  nls  answer,  the  said 
appellee  says  that  he  "denies  that  the  said  J. 
E.  Henderson  delivered  to  the  sheriff  of  Cof- 
fee county  the  said  lumber  for  which  judg- 
ment was  rendered  against  the  said  J.  E. 
Henderson,  a*  such  claimant,  or  any  part 
thereof,  within  SO  days  after  March  1,  1908, 
and  denies  that  the  said  sheriff  accepted  the 
tame."  Undoubtedly  there  was  conflict  in 
the  evidence  as  to  whether  the  said  Hender- 
son did  or  did  not  deliver  to  the  sheriff  as 
much  as  100,000  feet  of  lumber  within  30  days, 
but  there  was  not,  we  think,  any  conflict  in 
the  evidence  on  the  proposition  that  Hender- 
son did  not  deliver  to  the  sheriff  aU  of  the 
lumber  for  which  Judgment  was  rendered 
against  him  in  the  claim  suit,  and  we  think 
this  issue  was  made  in  that  part  of  appellee's 
answer  which  we  have  above  italicized. 

The  crucial  point  in  this  case  Is,  Was  there 
any  conflict  in  the  evidence  on  the  proposi- 
tion that  Henderson  did  not  deliver  to  the 
sheriff  all  of  the  lumber  for  which  judgment 
was  rendered  against  him  in  the  claim  suit? 
We  do  not  think  that  there  was  any  conflict 
in  the  evidence  on  that  subject ;  and  for  this 
reason  we  are  of  the  opinion  that  the  trial 
judge  committed  no  error  in  charging  the 
Jury,  at  the  written  request  of  the  appellee, 
that  If  they  believed  the  evidence  they  should 
find  a  verdict  in  his  favor. 

3.  The  sheriff,  in  returning  the  claim  bond 
as  forfeited,  did  not  Indorse  thereon  that  the 
claimant  had  not  delivered  the  property  or 
paid  the  costs  within  the  30  days.  The  par- 
ties have  treated  the  return  of  the  sheriff  as 
sufficient,  however,  and  we  have  so  treated  It 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
MATFIELD,  JJ.,  concur. 


RAILROAD  COMMISSION  OP  ALABAMA 
v.  ALABAMA  GREAT  SOUTHERN 
B.  CO.  et  al 

(Supreme  Court  of  Alabama.    June  30,  1913. 
Rehearing  Denied  Dec.  18,  1913.) 

1.  Constitutional  Law  (g  48*)— Statutes— 
Burden  of  Showing  Invalidity. 

Whenever  the  constitutionality  of  a  stat- 
ute is  challenged,  the  objector  assumes  the  bur- 
din  of  showing  that  it  is  invalid. 

[Ed.  Note,— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  g  46;  Dec.  Dig.  §  48.*] 

2.  Constitutional  Law  (g  48*) — Validity  of 
Statutes — Presumptions. 

All  doubts  should  be  resolved  in  favor  of 
the  constitutionality  of  a  statute. 

I  Ed.  Note.— For  other  cases,  see  Constitutidn- 
•1  Law,  Cent  Dig.  f  46;  Dec  Dig.  |  48.*] 


8.  Constitutional  Law  (g  13*)— Constitu- 
tion—Construction. 
Constitutions  were  made  for  practical  pur- 
poses, and  they  should  be  construed  so  as  to 
carry  oat  the  intention  of  the  lawmakers. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent,  Dig.  g§  9,  10;  Dec.  Dig.  § 

4.  Constitutional  Law  (g  62*)— Delegation 
of  Legislative  Authority. 

All  laws  are  carried  into  execution  by 
means  of  officers  appointed  for  that  purpose, 
some  with  more  powers,  others  with  less,  but  all 
must  be  clothed  with  powers  for  the  effectual 
execution  of  the  laws  to  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SI  94-102;  Dec.  Dig.  g  62.*J 

5.  Corporations  (g  559*)  —  Receivers  —  Ap- 
pointment—Effect. 

The  appointment  of  a  receiver  for  a  cor- 
poration does  not  dissolve  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  gg  2241-2252,  2259;  Dec.  Dig.  t 
559.*] 

6.  Railroads  (g  58*)  —  Regulation— Orders 
of  Commission. 

When  a  board  is  created  for  the  purpose 
of  carrying  a  law  into  execution,  all  legal  in- 
tendments are  with  the  orders  of  such  board, 
and  such  orders  will  be  upheld  unless  their  in- 
validity is  shown,  and  hence  an  order  of  the 
Railroad  Commission,  requiring  railroad  com- 
panies to  provide  a  union  station,  nnder  Code 
1907,  g  5545,  providing  that  any  two  or  more 
railroads  which  enter  any  city  or  town  may  be 
required,  when  practicable  or  when  the  neces- 
sities of  the  case  demand  it  to  maintain  a 
single  union  passenger  station  and  to  unite  in 
erecting  and  maintaining  such  station,  must  be 
presumed  to  be  equivalent  to  a  finding  by  the 
Railroad  Commission  that  the  necessities  of 
the  traveling  public  demand  a  conveniently  lo- 
cated union  passenger  station. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Die.  gg  130,  131,  133,  135,  136;  Dec. 
Dig.  g  58.*] 

7.  Railroads  (g  58*)  —  Regulation— Union 
Passenger  Station. 

On.  mandamus  to  compel  several  railroad 
companies  to  provide  a  union  passenger  sta- 
tion in  obedience  to  an  order  of  the  Railroad 
Commission,  it  cannot  be  urged  as  a  defense, 
that  neither  the  order  nor  the  petition  showed 
that  the  companies  had  it  in  their  power  to 
comply  with  the  order  by  obtaining  the  neces- 
sary land,  for  the  power  of  eminent  domain 
conferred  by  law  upon  railroad  companies  will 
enable  them  to  acquire  necessary  land  at  a  fan- 
price. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Ce_ntvDig.  §g  130,  131,  133,  135,  136;  Dec.  Dig. 

8.  Railroads  (§  58*)  —  Regulation  —  Order. 

An  order  of  the  Railroad  Commission,  un- 
der Code  1907,  g  5545,  requiring  railroad  com- 
panies already  maintaining  separate  stations 
to  unite  and  erect  and  acquire  a  union  station, 
is  not  void  as  placing  an  unreasonable  burden 
on  the  railroad  companies  by  compelling  them 
to  abandon  stations  already  erected  and  in  use. 

[Ed.  Note— For  other  cases,  see  Railroads, 
Cent.  Dig.  gg  130,  131,  133, 135,  136;  Dec.  Dig. 
g  o8.*J 

9.  Railroads  (g  9*)— Regulation— Policy  of 
State. 

It  is  not  the  policy  of  the  state  to  place 
the  safety  and  convenience  of  the  traveling 
public  solely  within  the  arbitrary  control  of  the 
railroad  companies,  but  neither  is  it  the  policy 
of  the  state  to  give  the  Railroad  Commission 
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an  uncontrolled  dominion  over  the  railroad  com- 
panies. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8§  12-19;  Dec  Dig.  f  0.*] 

10.  Railroads  (6  58*)— Regulation — Order 
of  Railroad  Commission. 

An  order  of  the  Railroad  Commission, 
made  under  Code  1907,  §  5545,  requiring  rail- 
road companies  to  unite  to  provide  a  union  sta- 
tion at  a  given  locality,  will,  unless  it  appears 
from  the  face  of  the  record  or  from  extrane- 
ous evidence  to  be  unreasonable  and  unjust,  be 
upheld. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent^Dig.  88  130, 181,  183, 185, 136;  Dec.  Dig. 

11.  Railboads  (8  6*)  —  Regulation  —  Stat- 
utes. 

Code  1907,  8  5545,  authorizing  the  Rail- 
road Commission  to  compel  railroad  companies 
to  provide  union  stations  whenever  the  neces- 
sity of  the_  traveling  public  demands  it,  is  not 
unconstitutional,  although  compelling  railroad 
companies  to  purchase  property. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  7;  Dec.  Dig.  §  6.*] 

12.  Statutes  (§  241*)  —  Construction  —  Pe- 
nal Statutes.' 

Penal  statutes  are  to  be  strictly  construed 
but  not  so  strictly  as  to  defeat  the  obvious  in- 
tention of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  322,  323;  Dec.  Dig.  §  241.*] 

13.  Statutes  (8  225*)— Construction— Stat- 
utes in  Pari  Matkria. 

Statutes  in  pari  materia  must  be  construed 
together. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  302,  303;  Dec.  Dig.  §  225.*] 

14.  Railroads  (8  58*)  —  Regulation  —  Stat- 
utes— "Rallboad  Company." 

Code  1907,  I  5545,  provides  that  any  two 
or  more  railroads  entering  any  city  or  town 
may  be  required,  when  the  necessities  of  the 
case,  in  the  judgment  of  the  Railroad  Commis- 
sion, demand  it  to  provide  and  maintain  a 
union  passenger  station.  Section  5507,  which 
is  part  of  the  same  chapter  of  the  Code,  pro- 
vides that,  unless  otherwise  clearly  apparent, 
the  term  "railroad  company,"  as  used  in  this 
chapter,  includes  any  person  or  corporation 
owning  or  operating  a  railroad.  Held,  that 
the  statute  is  applicable  to  a  receiver  of  an 
insolvent  railroad  company,  and  he  may  be 
compelled  to  join  with  other  railroad  compa- 
nies in  providing  a  union  station. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  88  130,  131,  133,  135,  136;  Dec 
Dig.  8  58.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  5908,  5909.] 

15.  Constitutional  Law  (8  62*)— Legisla- 
tive Power— Delegation  of  Authobitt. 

Code  1907,  8  5545,  authorising  the  Rail- 
road Commission  to  require  any  two  or  more 
railroad  companies  entering  a  town  to  erect 
a  union  station  when  necessary  for  the  travel- 
ing public,  is  not  an  unwarranted  delegation  of 
legislative  power;  the  commission  being  an 
arm  of  the  state  which  puts  the  law  into  effect 
when  applicable. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  88  94-102;  Dec  Dig.  8 
62.*] 

16.  Railroads  (8  207*)— Federal  Rjeceivebs 
— Railroad  Companies. 

Where  the  federal  courts  have  appointed  a 
receiver  of  a  railroad  company,  whose  lines 
extend  within  the  state,  the  receiver  is  bound 
to  comply  with  an  order  of  the  Railroad  Com- 

*For  other 


mission  made  under  Code  1907,  8  5545,  re- 
quiring him  to  join  with  other  railroad  com- 
panies in  the  erection  and  maintenance  of  a 
union  depot,  for  TJ.  S.  Comp.  St  1901,  p.  508, 

Provides  that,  whenever  in  any  cause  pending 
i  the  federal  courts  there  shall  be  a  receiver 
in  possession,  such  receiver  shall  manage  and 
operate  the  property  according  to  the  require- 
ment of  the  valid  laws  of  the  state,  and  this 
statute  is  a  remedial  one. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  88  683,  684;  Dec  Dig.  8  207.*] 

17.  Statutes  (8  236*)  —  Construction  —  Re- 
medial Statutes. 

A  remedial  statute  is  entitled  to  receive 
an  enlightened  and  liberal  construction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  317,  324,  325;  Dec  Dig.  8  236.*] 

18.  Receivers  (8  174*)— Actions  Against- 
Leave  to  Sue. 

Under  U.  S.  Comp.  St  1901,  p.  509,  pro- 
viding that  every  receiver  appointed  by  the 
federal  courts  may  be  sued  without  previous 
leave  of  the  court  in  which  he  was  appointed, 
but  that  such  suit  shall  be  subject  to  the  gener- 
al equity  jurisdiction  of  the  court  in  which  the 
receiver  was  appointed,  so  far  as  the  same 
shall  be  necessary  to  the  ends  of  justice,  a  re- 
ceiver of  a  railroad  company,  appointed  by  the 
federal  courts,  may  be  made  a  party  defend- 
ant, without  leave  by  the  court  appointing  him, 
to  a  proceeding  instituted  by  the  Railroad  Com- 
mission to  compel  him,  with  other  railroad 
companies,  to  unite  in  providing  and  maintain- 
ing a  union  station  at  a  certain  point 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  88  333-343;  Dec  Dig.  8  174.*] 

19.  Railroads  (8  58*)— Regulation— Orders. 
An  order  of  the  Railroad  Commission,  re- 
quiring several  railroad  companies  to  unite  in 
providing  and  maintaining  a  union  station,  is 
not  void  because  it  does  not  fix  the  exact  spot 
upon  which  the  station  is  to  be  built 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  88  130,  131,  133,  135,  136;  Dec. 
Dig.  8  58.*] 

20.  Railroads  (8  58*)— Regulation— Union 
Station. 

An  order  of  the  Railroad  Commission,  re- 
quiring railroad  companies  to  provide  and 
maintain  a  union  station,  is  not  invalid  because 
not  requiring  the  station  to  be  erected  accord- 
ing to  plans  and  specifications  furnished  by  the 
Commission. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent^Dig.  88  130,  131, 133,  135,  136;  Dec.  Dig. 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Mandamus  by  the  Railroad  Commission  of 
Alabama  against  the  Alabama  Great  South- 
ern Railroad  Company  and  others.  From  a 
Judgment  denying  the  writ,  relator  appeals. 
Reversed  and  remanded. 

R.  O.  Brlckell,  Atty.  Gen.,  W.  L.  Martin, 
Asst  Atty.  Gen.,  and  Estes,  Jones  &  Welch, 
of  Bessemer,  for  appellant  Tillman,  Brad- 
ley &  Morrow,  E.  L.  All,  J.  T.  Stokeley,  and 
A.  G.  &  E.  D.  Smith,  all  of  Birmingham,  for 
appellees, 

DE  GR AFFENRI  ED,  J.    We  quote  the 
following  propositions  which  in  our  opinion 
exert  a  controlling  influence  upon  the  ques- 
tions presented  by  this  record: 
[1,2]  A.  "Whenever  the  validity  of  an  act 
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Is  challenged  upon  the*  ground  that  it  Is  un- 
constitutional, the  objector  assumes  the  bur- 
den of  showing  that  it  is  an  exercise  of  au- 
thority not  legislative  in  its  nature,  or  that 
it  is  inconsistent  with  some  other  provision 
of  the  Constitution.  In  cases  of  doubtful 
construction,  the  doubt  should  be  resolved  in 
favor  of  the  constitutionality  of  the  act." 
State  v.  McCarty,  5  Ala.  App.  212,  59  South. 
W3;  Ingram  v.  State,  39  Ala.  247,  84  Am. 
Dec  782;  Dorman  v.  State,  34  Ala.  216; 
Whaley  v.  State,  168  Ala.  152,  52  South. 
Ml,  30  L.  R.  A.  (N.  S.)  499;  Railroad  Com- 
mission of  Ala.  Northern  Ala.  Ry.  Co.,  62 
Sooth.  749,  present  term ;  Nos.  291,  292,  and 
293,  October  term,  1912,  being  the  cases  of 
George  T.  Simpson  et  aL  v.  David  C.  Shep- 
ard,  George  T.  Simpson  v.  Emma  B.  Kennedy 
et  aL,  and  George  T.  Simpson  v.  William 
Shillaber,  230  U.  S.  352,  33.  Sup.  Ct  729,  57 
L  Ed  1511,  present  term. 

[3]  B.  "Constitutions  were  made  for  prac- 
tical purposes,  and  not  for  the  exercise  of 
critical  gymnastics;  they  should  be  constru- 
ed so  as  to  carry  out  the  intention  of  the 
lawmakers,  which  should  be  reasonable  rath- 
er than  absurd."  State  v.  Thompson,  142 
Ala.  98,  38  South.  679;  State  v.  McCarty, 
supra. 

[4]  C.  "All  laws  are  carried  into  execu- 
tion by  means  of  officers  appointed  for  that 
purpose;  some  with  more,  others  with  less, 
bat  all  must  be  clothed  with  power  sufficient 
for  the  effectual  execution  of  the  laws  to  be 
enforced."  Georgia  R.  R.  Co.  v.  Smith,  70 
Ga.  694;  Georgia  Banking  Co.  v.  Smith,  128 
C.  S.  174,  9  Sup.  Ct  47,  82  L  Ed.  377;  Rail- 
road Commission  of  Ala.  v.  Northern  Ala. 
Ry.,  present  term,  supra ;  State  v.  McCarty, 
supra;  8praggins  v.  Jefferson  County,  63 
South.  83,  present  term. 

II]  D.  The  appointment  of  a  receiver  for 
a  corporation  does  not  dissolve  the  corpora- 
tion. Cook  on  Corporations  (6th  Ed.)  §  871 ; 
Green  v.  Walkill  Nat  Bank,  7  Hun  (N.  Y.)  63. 

[I]  E.  When  a  board  is  created  for  the 
purpose  of  carrying  a  law  Into  execution,  all 
legal  intendments  are  with  the  orders  of 
such  board,  and  such  orders  will  be  upheld 
unless  their  invalidity  is  shown  by  those  who 
complain  of  such  orders.  The  legal  presump- 
tion is  that  such  orders  are  reasonable ;  that 
they  were  made  upon  proper  evidence ;  and 
that  they  are  valid.  It  is  only  when  such  or- 
ders were  unauthorized  by  the  law  or  were 
made  by  such  board  without  or  in  excess  of 
legal  authority,  or  were  unreasonable,  that 
they  are  void.  Railroad  Commission  of  Ala. 
r.  Northern  Ala.  Ry.  Co.,  supra ;  State  High- 
way Commission  v.  Jefferson  County,  supra ; 
State  v.  McCarty,  supra ;  Whaley  v.  State, 
wpra. 

L  In  this  case  the  Railroad  Commission 
,cade  an  order  requiring  the  Alabama  Great 
Southern  Railroad  Company,  the  Louisville 
k  Nashville  Railroad  Company,  the  St  Louis 
*  8an  Francisco  Railroad  Company,  and 
the  Atlanta,  Birmingham  &  Atlantic  Railroad 


Company,  and  S.  L.  Schoonmaker  and  H.  M. 
Atkinson,  receivers  of  said  Atlanta,  Birming- 
ham &  Atlantic  Railroad  Company,  to 
procure  sufficient  grounds  within  a  certain 
specified  territory  in  the  city  of  Bessemer 
for  a  union  passenger  station  for  said 
railroads  and  upon  such  ground  to  erect, 
within  a  given  period,  for  the  use  of  said 
roads,  at  said  city,  a  union  passenger  station. 
The  order  was  made  on  February  5,  1912, 
and  required  said  parties  to  "proceed  to  the 
procurement  of  sufficient  grounds  within  the 
boundaries  above  set  out,  and  proceed  with 
the  construction  of  an  adequate  passenger 
station  thereon,  to  be  used  jointly  by  the 
above  set  out  railroad  companies,  and  that 
work  on  the  construction  of  said  building 
shall  commence  within  ninety  (90)  days,  and 
shall  be  completed  within  six  (6)  months." 

The  above  order  of -the  Railroad  Commis- 
sion was  made  pursuant  to  section  5545  of 
the  Code  of  1907,  which  is  as  follows:  "Any 
two  or  more  railroads  which  enter  any  city 
or  town  may  be  required,  when  practicable, 
or  when  the  necessities  of  the  case  in  the 
judgment  of  the  Railroad  Commission  de- 
mand it  to  have  and  maintain  one  common 
or  union  passenger  station  for  the  security, 
accommodation,  and  convenience  of  the  trav- 
eling public,  and  to  unite  in  the  joint  under- 
taking and  expense  of  erecting,  constructing, 
and  maintaining  such  union  passenger  sta- 
tion commensurate  with  the  business  and 
revenue  of  such  railroad  companies  or  cor- 
porations, on  such  terms,  regulations,  provi- 
sions, and  conditions  as  the  Railroad  Com- 
mission may  prescribe;  and  any  company 
failing  to  comply  with  the  orders  of  the  Rail- 
road Commission  shall  be  liable  to  a  penalty 
of  not  less  than  one  thousand  nor  more  than 
ten  thousand  dollars,  for  every  six  months  In 
default,  to  be  recovered  by  the  state." 

Under  the  above  provision  of  the  Code  we 
presume  that  the  Railroad  Commission,  be- 
fore making  the  above  order,  informed  it- 
self as  to  the  necessities  of  the  situation,  and 
we  accept  the  order  as  tantamount  to  a  dec- 
laration that  the  reasonable  necessities  of 
the  traveling  public  demand  a  conveniently 
located  union  passenger  station  in  the  city 
of  Bessemer,  to  be  used  by  the  named  rail- 
road companies  for  the  reception  and  dis- 
charge of  their  passengers  at  that  point  and 
that  the  building  of  such  station  will  not 
amount  to  an  unreasonable  burden  upon  the 
railroad  companies,  taking  into  considera- 
tion the  volume  of  their  passenger  business 
at  that  point  and  the  cost  to  the  railroads, 
of  such  union  passenger  station.  In  other 
words,  we  accept  In  the  present  state  of 
the  record,  the  making  of  the  order  by  the 
Railroad  Commission,  as  a  finding  by  the 
Railroad  Commission,  that  the  situation  at 
Bessemer  is  such  as  to  justify  the  making 
of  the  order.  See  above  subdivision  E  of 
this  opinion,  and  the  authorities  there  cited. 

[7]  2.  It  is  argued  by  the  railroad  com- 
panies that  the  above  order  is  void  because 
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it  does  not  appear  from  the  order  or  the  pe- 
tition for  mandamus  '  that  the  companies 
have  it  within  their  power  to  comply  with 
the  order,  in  that  it  does  not  appear  that 
they  own  or  can  obtain  at  reasonable  figures 
sufficient  land  within  the  prescribed  limits 
upon  which  to  build  the  union  passenger  sta- 
tion. 

Unless  the  contrary  is  clearly  shown,  we 
will  presume  not  only  that  the  place  pre- 
scribed is  suitable,  but  that  sufficient  ground 
can  be  obtained,  either  by  private  purchase, 
or  by  condemnation  proceedings,  at  reason- 
able figures,  for  such  station.  Through  the 
power  of  eminent  domain  which  the  law  has 
conferred  upon  the  railroad  companies,  they 
possess  all  the  power  which  is  necessary  to 
acquire  the  needed  lands  at  their  fair  value, 
and,  under  the  present  state  of  the  record, 
we  must  presume  that  the  Railroad  Com- 
mission has  placed  no  unreasonable  burden 
upon  the  railroad  companies  in  so  far  as  the 
acquisition  of  the  needed  ground  for  the  sta- 
tion Is  concerned.  See  above  subdivision  E 
of  this  opinion,  and  authorities  cited. 

[I]  S.  It  Is  also  contended  by  the  railroad 
companies  that  "the  order  of  the  Railroad 
Commission  is  void  in  that  the  order  of  the 
Railroad  Commission  requires  each  railroad 
company  to  abandon  presently  occupied  depot 
facilities  in  the  city  of  Bessemer,  and  to 
build,  In  conjunction  with  others,  a  union 
depot,  whereas  the  act  authorizing  the  Rail- 
road Commission  to  require  the  construction 
of  a  union  depot  does  not  authorize  the  Com- 
mission to  compel  the  abandonment  of  depot 
and  depot  facilities  already  erected  and  in 
use."  This  argument  was,  of  course,  appli- 
cable to  the  facts  presented  by  tbe  record  in 
Railroad  Commission  of  Alabama  v.  North- 
•ern  Alabama  Railway  Company,  supra,  but 
In  that  case  this  court  held  that  it  is  Compe- 
tent, when  the  reasonable  necessities  of  the 
public  require  it,  and  the  needed  improve- 
ment will  not  place  an  unreasonable  burden 
upon  the  railroads,  for  the  Railroad  Commis- 
sion to  order  two  or  more  railroads  main- 
taining separate  passenger  stations  In  the 
same  city  or  town  to  unite  in  one  passenger 
station.  Conditions  which  a  few  years  ago 
were  amply  sufficient  to  meet  the  public 
needs  are  now  found  to  be  altogether  inade- 
quate, and  in  this  day,  when  quick  trans- 
portation is  a  necessity,  the  public  demands 
better  and  more  convenient  passenger  sta- 
tions than  were  formerly  needed,  and  the 
statute  which  we  have  above  quoted  was 
passed  to  meet  this  new  necessity  of  the 
public.  It  is  out  of  respect  to  the  reasonable 
public  needs,  and  the  power  of  the  state  to 
require  those  who  serve  the  public  to  meet 
such  reasonable  needs,  that  statutes  similar 
to  the  one  now  under  consideration  have  in 
other  states  been  held  to  be  violative  of  no 
principle  of  constitutional  law.  Mayor  and 
Aldermen  of  Worcester  et  al.  v.  Norwich  & 
Worcester  Railroad  Company  et  al.,  109 
Mass.  103;  Corporation  Commission  v.  Rail- 


road, 130  N.  C.  126,  61  S.  E.  793;  Industrial 
Siding  Case,  140  N.  C.  239,  52  S.  E  941; 
Dewey  v.  R.  R.  Co.,  142  N.  C.  392,  65  S.  E. 
292;  Griffin  v.  R.  R.  Co.,  150  N.  C.  312,  6i 
S.  E.  16. 

[8-11]  4.  Authorized  as  we  are,  in  this  state 
of  the  record,  to  presume  that  the  Railroad  . 
Commission,  when  it  made  the  order  com- 
plained of,  had  by  personal  investigation  on 
the  part  of  its  members,  and  by  other  proper 
evidence,  arrived  at  the  Just  conclusion  that 
the  city  of  Bessemer  has  reached  that  stage 
in  its  growth  and  development  when  the  pub- 
lic travel  to  and  from  that  city  renders  the 
location  and  maintenance  of  a  union  passen- 
ger station  at  that  point  a  not  unreasonable 
burden  upon  the  named  railroads,  and  that 
the  passenger  stations  of  said  railroads  at 
said  city  are  so  located,  with  reference  to 
each  other,  that  the  necessities  of  the  trav- 
eling public  require  that  said  railroads  shall 
receive  and  discharge  their  passengers  at 
the  same  point,  the  Railroad  Commission, 
under  the  authority  conferred  upon  it  by  the 
laws  of  this  state,  certainly  had  the  authority 
to  order  said  railroads  to  unite  in  one  pas- 
senger station  at  said  city.  Railroad  Com- 
mission of  Alabama  v.  Northern  Ala.  Ry.  Co., 
supra. 

It  is  not  the  policy  of  the  state  to  place 
the  safety  and  convenience  of  the  traveling 
public  solely  within  the  arbitrary  control  of 
those  who  manage  railroad  companies,  nor  is 
it  the  policy  of  the  state  to  place  the  manner 
in  which  railroads  shall  conduct  themselves, 
in  the  conduct  of  their  business,  in  the  un- 
controlled discretion  or  judgment  of  the  Rail- 
road Commission.  When,  however,  the  Rail- 
road Commission  makes  an  order  which  Is 
within  the  purview  of  the  powers  which  the 
Legislature  has  conferred  upon  the  Commis- 
sion, when  this  body  of  men  selected,  pre- 
sumably, for  its  intelligence  and  fitness,  and 
charged  by  the  law  with  the  performance  of 
its  duties,  makes  an  order  in  furtherance  of 
the  laws  of  the  state  which  it  is  required  to 
administer  with  equal  Justice  to  all  interests, 
then,  unless  there  is  something  on  the  face 
of  the  record,  or  evidence  aliunde  the  record, 
showing  the  illegality  or  the  unreasonable- 
ness or  injustice  of  the  order,  the  order  will 
be  upheld.  See  subdivision  E  of  this  opin- 
ion, and  authorities  there  cited. 

Under  the  opinion  of  this  court  in  Railroad 
Commission  of  Alabama  v.  Northern  Ala- 
bama Railway  Company,  supra,  there  is 
therefore  but  one  question  going  to  the  va- 
lidity of  the  order  of  the  Commission,  in  the 
instant  case,  on  constitutional  grounds,  left 
for  our  consideration,  and  that  is  whether  so 
much  of  said  section  5545  of  the  Code  of 
1907  as  authorizes  the  Railroad  Commission 
to  require  two  or  more  railroads  to  jointly 
purchase  or  condemn  lands  for  a  union  depot 
and  to  Jointly  erect  a  union  depot  thereon  is 
within  the  power  of  the  Legislature. 

The  question  as  to  whether  the  Railroad 
Commission  can  compel  two  or  more  rail- 
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roads  to  Jointly  purchase  or  condemn  lands 
needed  for  a  onion  depot,  and  to  construct 
thereon  a  anion  passenger  station,  was  left, 
In  the  above  case,  an  open  one;  but  in  that 
case  there  is  an  Intimation  that  the  court 
was  inclined  to  the  opinion  that  the  Com- 
mission possessed  such  power,  and  that  this 
court  would  probably  so  hold  when  the  ques- 
tion was  properly  presented.  In  that  case 
this  court  said,  "We  do  not  mean  to  hold, 
however,  that  any  part  of  said  section  6545 
is  unconstitutional  or  that  the  Commission 
cannot  compel  a  joint  construction  and  own- 
ership of  a  onion  depot,"  and  cited,  in  that 
connection,  the  case  of  State  v.  M.  A  St  L.  B. 
Co„  80  Minn.  191,  83  N.  W.  60,  80  Am.  St.  Rep. 
514;  a  ft,  186  U.  8.  257,  22  Sup.  Ct  900,  46 
L.  Ed.  1151.  While  the  Supreme  Court  of 
the  United  States  did  not,  in  the  above  case, 
In  terms  determine  this  question,  the  entire 
argument  of  the  court  in  that  case,  in  sup- 
port of  the  conclusions  to  which  it  actually 
arrived,  is  strongly  persuasive  that  the  court 
was  of  the  opinion  that  the  states  possess 
the  power  which,  in  this  case,  the  Railroad 
Commission  has  seen  fit  to  exercise.  In  that 
case  the  court  said:  "It  is  insisted  that  it  Is 
beyond  the  constitutional  power  of  the  Legis- 
lature to  compel  companies  to  enter  into  in- 
Toluntary,  unreasonable,  and  unprofitable 
contracts  with  other  companies  at  the  in- 
stance of  third  parties,  or  to  fix  terms  and 
conditions  upon  which  such  contracts  shall  be 
performed.  This  argument  in  its  various  ap- 
plications is  one  which  has  been  addressed 
to  and  considered  by  this  court  in  nearly 
every  case  in  which  the  power  of  the  state 
to  regulate  railway  charges  has  been  called 
in  question,  and  the  answer  made  to  it  in 
those  cases  is  equally  pertinent  here.  Indeed, 
It  is  impossible  for  the  state  to  exercise  this 
power  of  regulation  without  interfering  to 
some  extent  with  the  power  of  a  railway  to 
contract  either  with  its  customers  or  con- 
necting lines.  The  power  is  one  which  was 
said  in  Munn  v.  Illinois^  94  U.  S.  113  [24  L. 
Ed.  77],  to  have  been  customarily  exercised 
in  England  from  time  immemorial,  and  in 
this  country  from  its  first  colonization,  for 
the  regulation  of  ferries,  common  carriers, 
hackmen,  bakers,  millers,  wharfingers,  and 
innkeepers;  and  the  whole  object  of  this 
class  of  legislation  is  to  curtail  the  power 
to  contract  by  limiting  the  exactions  of  those 
engaged  in  these  occupations  and  providing 
that  the  rendition  of  such  services  shall  not 
raise  an  Implied  promise  to  pay  more  than  a 
certain  fixed  sum.  This  legislation  may  be 
Justified  by  the  fact  that  these  various  oc- 
cupations are  necessarily  to  a  certain  extent 
monopolistic  in  their  nature,  and  that  in 
dealing  with  customers  the  parties  do  not 
stand  upon  an  equality;  the  latter  being 
practically  compelled  to  submit  to  such  terms 
as  the  former  may  choose  to  exact,  unless 
the  state  shall,  acting  in  the  interest  of  the 
public,  elect  to  interfere  and  prescribe  a 
maximum  of  charges*** 
64  SO.-2 


The  above  opinion  of  the  Supreme  Court 
of  Che  United  States  was  delivered  in  a  case 
which  was  appealed  from  the  Supreme  Court 
of  Minnesota,  and  in  this  same  case  the 
Supreme  Court  of  Minnesota  said:  "If  the 
state  is  to  have  any  voice,  therefore,  in  the 
establishment  of  reasonable  rates,  it  must 
have  a  voice  in  some  degree  and  some  man- 
ner in  the  business  of  the  carrier.  Where  a 
single  carrier  is  being  dealt  with,  this  can  be 
accomplished  by  determining  what  the  op- 
erating expenses  ought  reasonably  to  be; 
the  reasonable  value  of  the  capital  Invested ; 
what  return,  under  all  the  circumstances  of 
the  case,  would  be  fair;  and  then,  by  ad- 
justing the  rate,  an  economical  management 
is  secured.  But  in  a  case  like  the  one  at  bar, 
where  each  may  plead  its  inability  to  make 
the  necessary  agreement  with  the  other,  the 
state  must  have  the  power  to  arbitrate  be- 
tween them  and,  within  proper  limitations, 
compel  the  acceptance  of  its  award.  If  the 
state  is  powerless  to  decide -as  between  car- 
riers, we  have,  as  said  by  counsel  for  the 
commission,  the  following  absurdity,  namely: 
'(a)  The  state  may  regulate  rates;  (b)  the 
rate  must  be  reasonable;  (c)  it  must  afford 
the  carrier  compensation  over  and  above 
operating  expenses;  (b)  the  method  of  op- 
erating and  consequent  expenses  is  beyond 
the  state  control.'  But  this  question  has 
heretofore  been  considered  and  disposed  of 
in  this  state  adversely  to  defendant's  con- 
tention in  Jacobson  v.  Wisconsin,  M.  &  Pac. 
R.  Co.,  71  Minn.  519,  74  N.  W.  893  [40  L.  R 
A.  389,  70  Am.  St  Rep.  358],  now  in  the 
United  States  Supreme  Court  on  a  writ  of 
error.  It  was  there  held  that  the  act  of 
1895  did  not,  under  the  facts  of  that  case, 
contravene  the  federal  or  the  state  Constitu- 
tion when  conferring  upon  the  Commission 
the  power  to  compel  the  transfer  and  inter- 
change of  loaded  cars,  and  the  making  of 
joint  rates  for  through  shipments,  where  the 
haul  was  in  part  on  one,  and  in  part  on  the 
other,  of  two  connecting  roads.  There  are 
no  facts  here  which  take  this  case  out  of  the 
operation  of  the  rule  thus  established,  and 
we  must  abide  by  It  as  perfectly  legitimate, 
until  the  federal  court  declares  that  an 
error  has  been  committed.  We  hold,  there- 
fore, that  Laws  1895,  c.  91,  violates  no  pro- 
vision of  the  state  or  federal  Constitution, 
and  under  it  the  Railroad  and  Warehouse 
Commission  of  this  state  has  the  power  to 
compel  the  enforcement  of  joint  through 
rates  between  points  within  this  state  by 
the  connecting  carriers  affected  by  the  or- 
der." State  ex  reL  R.  &  W.  C.  v.  Minneapolis 
&  St.  L.  R.  Co.,  80  Minn.  191,  196-197,  83 
N.  W.  60,  62  (89  Am.  St  Rep.  514).  See 
further,  on  this  subject,  Wisconsin,  Minne- 
sota &  Pac.  R  R  v.  Jacobson,  179  U.  S.  287, 
21  Sup.  Ct.  115,  45  L.  Ed.  194 ;  Jacobson  v. 
Wisconsin,  M.  &  Pac.  R  Co.,  71  Minn.  519, 
74  N.  W.  893,  40  L.  R  A  889,  70  Am.  St 
Rep.  358. 
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On  the  5th  day  of  September,  1903,  the 
Legislature  passed  an  act  (Local  Acts  1903, 
p.  771)  entitled  "An  act,  to  locate  and  require 
the  railroad  companies  whose  railroads  en- 
ter the  city  of  Mobile  to  provide  for  the  con- 
struction of  an  union  passenger  depot,"  etc. 
The  act  required  the  railroad  companies, 
whose  tracks  enter  the  city  of  Mobile,  to 
provide  for  the  location  and  construction  of  a 
union  passenger  station  in  said  city  and  to 
commence  work  thereon  within  eight  months. 
The  act  also  authorized  said  railroad  com- 
panies or  any  one  or  more  of  them  to  con- 
demn to  public  use  all  lands  necessary  to 
tbe  construction  of  said  depot  and  also  all 
lands  needed  for  rights  of  way  into  and  out 
of  said  depot  It  also  lodged  in  the  Railroad 
Commission  full  authority  to  enforce  the 
provisions  of  the  act  The  act  clearly  con- 
templated that  if  the  railroad  companies  did 
not  themselves,  by  a  voluntary,  Joint  arrange- 
ment acquire  the  needed  lands  and  construct 
the  station,  the  Railroad  Commission  should 
have  the  authority  to  require  such  railroad 
companies,  if  that  was  necessary,  to  joint- 
ly purchase  or,  by  condemnation  proceedings, 
to  jointly  acquire  the  needed  lands  and  to 
Jointly  construct  the  station  in  accordance 
with  the  plans  and  specifications  to  be  fur- 
nished by  such  Commission.  Speaking  of  this 
act  Jones,  District  Judge,  in  Louisville  & 
Nashville  Railroad  Co.  v.  Railroad  Commis- 
sion of  Alabama  (C.  C.)  191  Fed.  757,  said: 
"The  general  right  of  a  state  to  compel  a 
railroad  entering  a  city  or  town  to  receive 
and  deliver  passengers  at  a  union  or  common 
depot  very  properly  is  not  questioned  in  this 
case.  The  state  may  so  direct  by  a  statute 
giving  specific  regulations  covering  the  whole 
matter,  or  leave  the  question  and  its  details 
to  the  determination  of  an  administrative 
body  or  commission."  In  another  place  in 
the  opinion  in  this  case,  Judge  Jones  says: 
"The  right  which  the  state  undertakes  to 
exercise  in  the  present  case  is  its  inherent 
right  to  regulate  public  carriers  for  the 
promotion  of  the  public  convenience."  Of 
course  the  power  to  which  we  refer  must  be, 
taking  into  consideration  the  necessities  of 
the  situation  and  the  public  interests  to  be 
subserved,  reasonably  exercised,  but  the  state 
possesses,  under  the  state  and  federal  Con- 
stitutions, all  needed  authority  to  so  regulate 
public  service  corporations  as  to  meet  all 
the  reasonable  requirements  of  public  con- 
venience. L.  &  N.  R  R.  Co.  v.  Railroad  Com- 
mission (C.  C.)  191  Fed.  757. 

It  would,  however,  create  a  strange  anoma- 
ly for  the  courts  to  hold  that  a  state  has  the 
authority  to  require  all  railroad  companies 
operating  railroads  within  a  city,  whenever 
the  reasonable  needs  of  the  traveling  public 
are  such  as  to  demand  a  union  passenger  sta- 
tion at  that  point,  to  use  a  union  passenger 
station  in  said  city,  and  at  the  same  time 
deny  to  the  state  the  power  to  require  such 
companies  to  jointly  acquire,  by  purchase  or 


by  condemnation  proceedings,  sufficient  land 
upon  which  to  maintain  the  building  and  to 
jointly  construct  the  necessary  building.  The 
two  positions  are  inconsistent  and  cannot  co- 
exist If  the  state  has  the  power  to  which 
we  have  referred,  and  that  power  seems  to 
be  conceded,  then  it  has  the  corresponding 
authority  to  put  that  power  into  exercise. 
In  fact  we  conceive  of  no  more  equitable 
basis  for  the  apportionment  of  the  expense  in 
the  construction  of  such  a  building  and  in 
the  acquirement  of  sufficient  lands  therefor 
than  the  apportionment  of  the  total  cost 
among  the  railroad  companies,  based  upon 
the  relative  amount  of  the  passenger  traffic 
of  each  respective  railroad  company  at  the 
particular  point.  Such  an  apportionment 
treats  each  railroad  company  with  exact 
fairness  and  determines  the  exact  extent  of 
the  ownership  of  each  railroad  In  the  joint 
property.  Neither  are  we  able  to  discover 
a  fairer  basis  for  the  apportionment  of  the 
cost  of  maintaining  such  a  station  than  that 
which  is  fixed  by  the  actual  amount  of  the 
yearly  use,  by  each  railroad,  of  such  station, 
viz.,  the  wheelage  basis. 

It  seems  to  us,  therefore,  that  the  Legisla- 
ture had  the  constitutional  power  to  vest  in 
the  Railroad  Commission  the  authority  which 
It  conferred  upon  it  in  the  above-quoted  sec- 
tion 5545  of  the  Code  of  1907,  and  that  no 
part  of  said  section  is  violative  of  any  clause 
of  the  state  or  federal  Constitution.  State 
v.  McCarty,  supra;  Whaley  v.  State,  supra; 
Ingram  v.  State,  supra;  Dorman  v.  State, 
supra;  Railroad  Commission  v.  Northern 
Ala.  Ry.  Co.,  supra;  Nob.  291,  292,  and  293. 
October  term,  1912,  being  the  cases  of  George 
T.  Simpson  et  al.  v.  David  C.  Shepard,  George 
T.  Simpson  v.  Emma  B.  Kennedy  et  al.,  and 
George  T.  Simpson  v.  William  Shillaber. 
present  term,  supra;  State  v.  Thompson, 
supra;  Georgia  Railroad  Co.  v.  Smith,  su- 
pra; Georgia  Banking  Co.  v.  Smith,  supra; 
State  Highway  Commission  v.  Jefferson 
County,  present  term,  supra;  Mayor,  etc.,  of 
Worcester  v.  Norwich  &  Worcester  Railroad 
Company,  supra;  Corporation  Commission  v. 
Railroad,  supra;  Industrial  Siding  Case,  su- 
pra; Dewey  v.  Railroad  Co.,  supra;  Griffin 
v.  Railroad  Co.,  supra ;  State  ex  rel.  v.  Min- 
neapolis &  St  L.  R.  Co.,  supra;  Wisconsin, 
Minnesota  &  Pac.  R.  R.  Co.  v.  Jacobson,  su- 
pra; Jacobson  v.  Wisconsin,  M.  &  Pac.  R.  Co., 
supra;  L.  &  N.  R.  R.  Co.  v.  Railroad  Commis- 
sion, supra. 

Said  section  5545,  it  is  true,  says  the  Com- 
mission shall  possess  the  authority  to  make 
such  order  "when  practicable  or  when  the 
necessities  of  the  case  in  the  judgment  of 
the  Railroad  Commission  demands  it."  The 
words  which  we  have  italicized  in  the  quoted 
portion  of  section  5545  must  be  read  in  the 
light  of  the  decisions  of  this  court  which  ex- 
isted at  the  time  the  statute  was  enacted, 
and,  when  so  read,  those  words  do  not  place 
the  matter  of  making  such  orders  within  the 
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arbitrary  and  uncontrollable  judgment -of  the 
Commission.  Those  words,  when  so  read,  re- 
quire that  the  judgment  of  the  Commission 
shall  be  reasonable,  and  when  so  read  offend 
no  provision  of  the  state  or  federal  Consti- 
tution. When  such  an  order  is  made,  how- 
ever, the  presumption  is  that  the  order  was 
reasonable  unless,  the  contrary  is  shown 
either  by  the  record  itself  or  by  evidence 
aliunde.  Authorities,  supra, 

[12-14]  6.  In  the  present  case  the  order  of 
the  Railroad  Commission  was  as  follows: 
"In  the  above  cause,  the  defendant  railroads, 
baring  failed  to  report  to  the  Commission 
of  any  agreement  as  to  location  or  the  pro- 
portionate cost  to  each  for  such  location,  or 
for  the  cost  of  construction,  operation,  and 
maintenance  thereof,  as  provided  in  a  sup- 
plemental order  of  this  Commission,  dated 
October  2,  1911,  the  Commission  of  this  date, 
after  having  given  notice  to  the  defendant 
railroads,  proceeded  to  fix  the  location  of 
said  station  and  apportion  the  proportionate 
cost  to  each  defendant  railroad  in  the  loca- 
tion and  construction  of  the  building,  and 
the  operation  and  maintenance  thereof,  as 
follows:  The  location  of  said  station  to  be 
between  Alabama  avenue  and  Second  avenue, 
and  Nineteenth  street  and  the  Louisville  & 
Nashville  Railroad.  The  proportionate  part 
of  each,  in  cost  of  site  and  construction,  shall 
be  proportioned  to  the  receipts  of  each  from 
passenger  business,  based  upon  passenger 
receipts  for  the  past  12  months.  The  pro- 
portionate cost  of  operation  and  maintenance 
shall  be  on  a  wheelage  basis.  Therefore  it 
is  hereby  ordered  that  the  said  Alabama 
Great  Southern  Railroad  Company,  the 
Louisville  &  Nashville  Railroad  Company, 
the  Southern  Railway  Company,  the  Atlanta, 
Birmingham  &  Atlantic  Railroad  Company, 
and  S.  L.  Schoonmaker  and  H.  M.  Atkinson, 
receivers,  or  either  of  them,  proceed  to  the 
procurement  of  sufficient  grounds  within  the 
boundaries  above  set  out,  and  proceed  with 
the  construction  of  an  adequate  passenger 
station  thereon,  to  be  used  Jointly  by  the 
above  set  out  railroad  companies,  and  that 
work  on  the  construction  of  said  building 
shall  commence  within  ninety  (90)  days,  and 
shall  be  completed  within  six  (6)  months." 

Schoonmaker  and  Atkinson  are  the  receiv- 
ers of  the  Atlanta,  Birmingham  &  Atlantic 
Railroad  Company,  and  we  direct  attention 
to  the  fact  that  said  Atlanta,  Birmingham  & 
Atlantic  Railroad  Company  is  made  a  party 
to  this  proceeding  as  well  as  its  said  receiv- 
ers. The  first  section  of  the  above-quoted 
order  shows  plainly  that  this  proceeding  teas 
directed  against  "the  defendant  railroads," 
and  that  Schoonmaker  and  Atkinson  were 
brought  into  the  case  simply  because  of  their 
relation  to  one  of  the  defendant  railroad 
companies  as  its  receivers.  The  order  which 
we  have  quoted  was  made  because  "the  de- 
fendant railroads,  having  failed  to  report 
to  the  Commission  of  any  agreement  as  to 


location  or  the  proportionate  cost  to  each  for 
such  location,  or  for  the  cost  of  construc- 
tion, operation,  and  maintenance  thereof," 
and  for  no  other  reason.  In  other  words, 
this  entire  proceeding,  from  its  Inception, 
shows  that  the  Railroad  Commission  had  in 
mind,  at  all  times,  and  was  proceeding 
against,  at  all  times,  the  railroads  which 
maintain  depots  for  the  reception  and  dis- 
charge of  passengers  at  Bessemer,  and  that 
the  names  of  Schoonmaker  and  Atkinson,  as 
receivers,  were  brought  into  this  proceeding 
because  It  is  through  them,  as  such  receivers, 
that  the  particular  railroad  is  now  being 
operated.  We  deem  it  well,  also,  at  this 
point  to  say  that  the  words  "or  either  of 
them,"  which  we  have  italicized  in  the  above- 
quoted  order,  where  they  appear,  evidently 
refer  to  Schoonmaker  and  Atkinson  only. 
The  order,  as  we  understand  it,  is  an  order 
operating  Jointly  upon  all  the  railroad  com- 
panies, and  the  words  "and  S.  L  Schoon- 
maker and  H.  M.  Atkinson,  receivers,  or 
either  of  them,"  simply  mean  that  the  Rail- 
road Commission  ordered  that  Schoonmaker 
and  Atkinson,  or  either  one  of  them,  should, 
on  the  part  of  the  railroad  of  which  they 
were  the  receivers,  comply  with  the  order. 

It  is  contended  by  appellees,  and  in  this 
contention  they  seem  to  have  been  upheld  by 
the  court  below,  that  said  section  5545  of 
the  Code  is  highly  penal,  and  that,  as  said 
section  5545  does  not  in  terms  Include  re- 
ceivers of  railroads  within  its  provisions,  the 
order  requiring  the  Atlanta,  Birmingham  & 
Atlantic  Railroad  Company  and  Atkinson 
and  Schoonmaker,  Its  receivers,  to  Join  in 
the  acquisition  of  the  land  needed  for  the 
station,  and  to  Join  in  the  construction  of 
the  union  passenger  station,  is  void,  and 
that  therefore  the  order  of  the  Commission 
requiring  the  construction  of  the  station  by 
appellees  is  altogether  invalid. 

In  order  that  the  contention  of  appellees  on 
this  subject  may  be  well  understood,  we 
quote  the  following  from  one  of  the  briefs 
of  counsel  for  appellees:  "This  order  of  the 
Railroad  Commission  attempts  to  put  this 
burden  upon  the  receivers  of  the  Atlanta, 
Birmingham  &  Atlantic  Railroad,  regardless 
of  the  statute,  and  absolutely  ignoring  the 
words  and  terms  of  the  statute.  This  statute 
cannot  be  extended  or  stretched  by  the  Rail- 
road Commission  of  the  state,  or  by  the 
courts  of  the  state,  so  as  to  include  the  re- 
ceivers In  the  order.  In  fact,  the  very  prin- 
ciple for  which  we  contend,  in  this  case,  on 
this  point,  has  been  decided  by  the  Supreme 
Court  of  the  United  States.  U.  S.  v.  Harris, 
177  U.  S.  305,  20  Sup.  Ct  609,  44  L.  Ed.  780. 
In  that  case  the  court  had  under  considera- 
tion the  construction  of  sections  4386,  4387, 
4388,  and  4389  of  the  Revised  Statutes  (U.  S. 
Comp.  St  1901,  pp.  2995-2997).  These  stat- 
utes Impose  certain  penalties  upon  any  com- 
pany, owner,  or  custodian  of  cattle  who  fails 
to  feed,  water,  and  rest  the  cattle  as  provided 
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by  the  statutes.  The  question  arose  as  to 
whether  or  not  the  statutes  included  receiv- 
ers. Receivers  are  not  mentioned  In  the  stat- 
utes, and  the  court  held  that  Inasmuch  as 
the  statutes  are  penal,  and  receivers  are  not 
specially  mentioned,  the  courts  could  not 
stretch  the  statutes  and  by  implication  in- 
clude receivers.  This  case  is  a  very  thorough 
discussion  of  the  subject  and  quotes  at  some 
length  from  the  opinion  of  Chief  Justice 
Marshall  in  the  case  of  U.  8.  v.  Wiltberger,  5 
Wheat  76,  6  L.  Ed.  37." 

The  opinion  of  the  Supreme  Court  of  the 
United  States  in  U.  S.  v.  Harris,  above  cited, 
expresses  the  views  of  this  court  as  to  the 
manner  in  which  penal  statutes  should  be 
construed.  In  that  case  the  court  held,  and 
we  think  properly,  that  a  receiver  could  not 
be  held  to  the  payment  of  a  penalty  under 
the  terms  of  an  act  which  provided,  for  its 
violation,- only  a  penalty  against  a  railroad 
company.  The  court,  however,  pointed  out 
that  the  construction  which  was  placed  upon 
the  act  did  not  defeat  the  purpose  of  the  act, 
even  when  a  railroad  Is  in  the  hands  of  a 
receiver,  for,  said  the  court,  "it  does  not, 
therefore,  follow  that  the  statute  in  question 
would  be  without  operation  where  railroads 
are  in  the  hands  of  receivers.  The  owners 
and  custodians  of  the  stock  would  still  re- 
main subject  to  the  punishment  "prescribed." 
In  concluding  its  opinion  in  said  case,  the 
court  reaffirmed,  as  the  true  rule  which 
should  always  govern  the  construction  of 
penal  statutes,  the  following,  taken  from  the 
language  of  Chief  Justice  Marshall  in  United 
States  v.  Wiltberger,  S  Wheat  76, 5  L.  Ed.  37: 
"The  rule  that  penal  laws  are  to  be  construed 
strictly  Is  perhaps  not  much  less  old  than 
construction  itself.  It  is  founded  on  the 
tenderness  of  the  law  for  the  rights  of  indi- 
viduals and  on  the  plain  principle  that  the 
power  of  punishment  Is  vested  in  the  legis- 
lative, and  not  in  the  judicial,  department 
It  is  the  Legislature,  not  the  court  which  is 
to  define  a  crime  and  ordain  its  punishment 
It  is  said  that  notwithstanding  this  rule,  the 
intention  of  the  lawmaker  must  govern  in  the 
construction  of  penal  as  well  as  other  stat- 
utes. •  •  *  But  this  is  not  a  new  inde- 
pendent rule  wWch  subverts  the  old.  It  is  a 
modification  of  the  ancient  maxim  and 
amounts  to  this:  That  though  penal  laws 
are  to  be  construed  strictly,  they  are  not  to 
be  construed  so  strictly,  as  to  defeat  the  ob- 
vious intention  of  the  Legislature.  The  max- 
im Is  not  to  be  so  applied  as  to  narrow  the 
words  of  the  statute  to  the  exclusion  of  cases 
which  those  words,  in  their  ordinary  accepta- 
tion, or  in  that  sense  in  which  the  Legislature 
has  obviously  used  them,  would  comprehend. 
The  intention  of  the  Legislature  is  to  be  col- 
lected from  the  words  they  employ.  Where 
there  is  no  ambiguity  in  the  words,  there  is 
no  room  for  construction.  The  case  must  be 
a  strong  one,  indeed,  which  would  justify  a 
court  in  departing  from  the  plain  meaning  of 


words, -especially  In  a  penal  act  In  search 
of  an  intention  which  the  words  themselves 
did  not  suggest" 

The  rule  in  this  state  is  that  penal  statutes 
are  to  be  strictly  construed,  but  not  so 
strictly  as  to  defeat  the  obvious  intention  of 
the  Legislature.  Reese  v.  State,  78  Ala.  18; 
Scott  v.  State,  152  Ala.  63,  44  South.  644. 
The  plainly  indicated  Intention  of  the  Legis- 
lature, in  passing  that  part  of  the  act  ap- 
proved February  23, 1907  (Gen.  Acts  1907,  pp. 
117-129,  inclusive),  and  which  is  now  section 
5546  of  the  Code,  is  expressed  in  its  first  few 
lines  as  follows:  "Any  two  or  more  railroads 
which  enter  any  city  or  town  may  be  requir- 
ed, when  practicable,  or  when  the  necessities 
of  the  case  in  the  judgment  of  the  Railroad 
Commission  demand  it  to  have  and  maintain 
one  common  or  union  passenger  station  for 
the  security,  accommodation,  and  convenience 
of  the  traveling  public."  We  direct  attention 
also  to  the  fact  that  said  section  5546  is  a 
section  included  in  chapter  129  of  the  Code  of 
1907  and  section  5501  of  the  Code,  which  is 
also  a  part  of  the  same  chapter,  provides 
that:  "Unless  clearly  otherwise  apparent 
from  the  context  the  term  'railroad  company' 
as  used  in  this  chapter,  includes  any  person 
or  corporation  owning  or  operating  a  rail- 
road" It  seems  clear,  therefore,  that  not 
only  does  section  5545  of  the  Code  show,  by 
its  very  terms,  the  legislative  purpose,  but 
also  when  read  in  connection  with  said  sec- 
tion 5507,  the  language  of  which  we  have 
quoted  and  in  places  italicized,  that  receivers 
of  railroad  companies  are  brought  directly 
within  the  letter  of  said  section  5545.  Acts 
which  are  in  pari  materia  must  be  read  and 
construed  together,  and  section  5545  of  the 
Code,  read  and  construed  in  connection  with 
said  section  5507  of  the  Code,  clearly  embrac- 
es, within  its  terms,  in  truth,  within  its  let- 
ter, the  receivers  of  railroad  companies  as 
well  as  railroad  corporations  or  companies 
not  in  the  hands  of  receivers.  Powell  v. 
Sherwood,  162  Mo.  605,  63  S.  W.  486;  Peirce 
v.  Van  Dusen,  78  Fed.  693,  24  O.  C.  A  280,  69 
L.  R.  A  705. 

In  fact  the  above  interpretation  of  said 
section  5545  of  the  Code  appears  to  be  the 
only  one  which  can  be  reasonably  given  to 
it  As  was  said  by  Harlan,  Circuit  Judge,  in 
Peirce  v.  Van  Dusen,  supra,  in  an  opinion 
which  was  concurred  in  by  Taft  and  Lurton, 
Circuit  Judges:  "The  appointment  of  a  re- 
ceiver of  a  railroad  does  not  change  the  title 
to  the  property  nor  work  a  dissolution  of  the 
corporation.  Although  the  creature  of  the 
court  and  acting  under  its  orders,  the  re- 
ceiver, for  most  purposes,  stands  in  the  place 
of  the  corporation,  exercising  its  general  pow- 
ers, asserting  its  rights,  controlling  its  prop- 
erty, carrying  out  the  objects  for  which  It 
was  created,  discharging  the  public  duties 
resting  upon  it  and  representing  the  interests 
as  well  of  those  who  own  the  railroad  as  of 
those  who  have  claims  against  the  corpora- 
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tion  or  its  property.  The  corporation  re- 
mains In  existence  notwithstanding  a  provi- 
sional receivership  established  by  an  order 
of  court ;  and  for  the  purpose  of  effectuating 
the  will  of  the  state,  as  manifested  by  the 
act  of  1880,  an  action  against  the  receiver 
arising  out  of  his  management  of  the  proper- 
ty may  be  regarded  as  one  against  the  corpo- 
ration in  the  hands  of  or  In  the  possession 
of  the  receiver."  See  further,  on  this  sub- 
ject, Central  Trust  Co.  v.  Wabash,  St  L. 
ft  P.  Ry.  Co.  (C.  C.)  26  Fed.  12;  Hornsby 
r.  Eddy,  5  C.  C.  A  560,  66  Fed.  461;  Ind., 
C.  ft  C.  Ry.  Co.  v.  Ray,  51  Ind.  269. 

[16,  II]  6.  Section  5545  of  the  Code  of  1907 
is  therefore,  in  our  opinion,  in  all  of  its 
parts  a  valid  general  law  of  this  state  and 
is  operative  upon  all  railroad  companies, 
whether  those  companies  are  in  the  hands 
of  receivers  or  not  As  the  Legislature  can- 
not remain  in  continuous  session  and  thus  de- 
termine for  Itself  when  that  section  shall  be- 
come operative  In  our  various  cities  and 
towns,  it  has,  under  the  legal  limitations  to 
which  we  have  above  referred,  conferred 
that  power  upon  the  Railroad  Commission 
which,  in  the  administration  of  this  law,  is 
an  arm  of  the  state  government  The  au- 
thority of  the  Railroad  Commission  does  not 
extend  to  the  making  of  a  law  for  the  city 
of  Bessemer,  but  it  does  validly  extend  to 
the  determination  of  the  question  as  to  when 
an  already  existing  law  shall  go  into  opera- 
tion at  that  particular  point.  Whaley  v. 
State,  168  Ala.  152,  52  South.  941,  80  L.  R. 
A  (N.  8.)  499;  State  v.  McCarty,  5  Ala. 
App.  212,  59  South.  543;  Locke's  Appeal,  72 
Pa.  491, 13  Am.  Rep.  716;  Isenhour  v.  State, 
157  Ind.  517,  62  N.  E.  40,  87  Am.  St  Rep. 
228;  Pierce  v.  Doolittle,  130  Iowa,  333,  106 
N.  W.  751,  6LB.A.  (N.  S.)  143. 

Conceding,  therefore,  as  upon  this  appeal 
we  must  that  the  order  of  the  Railroad  Com- 
mission to  the  appellees  to  build  a  union 
passenger  station  at  Bessemer  was  based  up- 
on a  proper  finding  of  fact  and  that  it  was 
regularly  made,  then,  when  that  order  was 
made,  said  section  5545  of  the  Code  went 
into  operation  at  Bessemer  and  became  as 
much  the  law  of  this  state  as  applied  to  the 
city  of  Bessemer  as  if,  by  a  special  act,  the 
Legislature  of  Alabama  had  passed  a  valid 
special  local  law  requiring  a  union  passenger 
station  to  be  built  at  Bessemer  by  all  of  the 
railroads  entering  that  city.  Authorities 
above  cited.  It  is  not  merely  by  virtue  of 
the  will  of  the  Railroad  Commission  that  a 
anion  passenger  station  must  be  built  at  Bes- 
semer, "but  because  of  the  legislative  will 
duly  expressed  in  a  statute  evidencing  that 
wilL"  Said  section  5545  of  the  Code  of  1907 
has  therefore,  in  the  manner  provided  by 
the  Legislature,  been  placed  in  operation  at 
the  city  of  Bessemer  and  said  section  is  a 
general  law  of  this  state.  It  is  the  duty 
of  all  persons  who  receive  protection  at  the 
hands  of  the  law  to  obey  it  Recognizing 


the  binding  necessity  of  this  truism,  the  Con- 
gress of  the  United  States  has  expressly 
declared  that:  "Whenever,  In  any  cause 
pending  in  any  court  of  the  United  States, 
there  shall  be  a  receiver  or  manager  in  pos- 
session of  any  property,  such  receiver  or 
manager  shall  manage  and  operate  such 
property,  according  to  the  requirements  of 
the  valid  laws  of  the  state  In  which  such 
property  shall  be  situated,  in  the  same  man- 
ner that  the  owner  or  possessor  thereof 
would  be  bound  to  do  if  In  possession  there- 
of." 4  Fed.  Stat  Ann  p.  886  (U.  S.  Comp. 
St  1901,  p.  508).  If,  therefore,  the  receiv- 
ers of  the  Atlanta,  Birmingham  &  Atlantic 
Railroad  Company  are  acting  under  the  ap- 
pointment and  supervision  of  a  federal  court 
they  are  bound,  under  the  express  mandates 
of  a  federal  statute  which  provides  a  pen- 
alty for  its  nonobservance,  to  obey  the  valid 
laws  of  this  state,  in  fact,  we  discard  from 
consideration  the  suggestion  that  any  court 
would  even  permit  one  of  its  servants  or  offi- 
cers, over  whose  acts  it  has  plenary  control, 
to  merely  neglect  to  obey,  much  less  to  open- 
ly violate,  the  terms  of  a  valid  law. 

The  courts  of  this  union,  state  and  federal, 
have  one  common  purpose  In  view,  viz.,  the 
due,  open,  honest  and  impartial  administra- 
tion of  the  law,  and  there  can  be  no  conflict 
when  the  law  itself  is  plain.  Felton  v.  Ack- 
erman,  61  Fed.  228,  9  O.  C.  A  457. 

[1 7, 1 8]  7.  This  proceeding  in  no  way  in- 
volves the  actual  custody  or  control  of  the 
receivers  of  the  Atlanta,  Birmingham  &  At- 
lantic Railroad  Company  over  the  property 
of  said  railroad  company.  It  undertakes  to 
take  no  property  from  them  whatsoever.  It 
simply  undertakes  to  compel  the  receivers, 
In  their  operation  of  the  railroad  of  which 
they  are  receivers,  to  obey  a  valid  law  of 
this  state.  The  Congress  of  the  United 
States  has  declared  that  "every  receiver  or 
manager  of  any  property,  appointed  by  any 
court  of  the  United  States,  may  be  sued 
in  respect  of  any  act  or  transaction  of  his 
in  carrying  on  the  business  connected  witu 
such  property,  without  the  previous  leave 
•of  the  court  in  which  such  receiver  or  man- 
ager was  appointed"  (see  Fed.  Stat  Ann. 
vol.  4,  p.  387,  and  authorities  cited  in  the 
notes  to  that  section),  and  under  this  section 
it  is  generally  held  that  previous  leave  of 
the  court  in  which  the  receiver  was  appoint- 
ed, to  sue  a  receiver,  is  necessary  only 
when  the  suit  involves  the  actual  custody 
or  control  by  the  receiver  of  the  property, 
or  a  part  of  the  property,  of  which  he  is  in 
possession  or  control  as  such  receiver.  High 
on  Receivers  (4th  Ed.)  p.  542,  f  395b. 

The  appellees,  in  support  of  their  conten- 
tion that  the  application  for  the  writ  of 
mandamus  in  this  case  is  defective  because 
of  its  failure  to  allege  that  previous  leave 
of  the  court  in  which  the  receiver  was  ap- 
pointed, to  the  institution  of  this  suit  was 
obtained,  refer  us  to  the  cases  of  Moss  et  al. 
v.  Tackaberry  (Tex.  Civ.  App.)  134  S.  W. 
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273,  which  was  a  suit  for  the  recovery  of 
land  from  a  receiver ;  Galveston,  H.  &  H.  R 
Co.  v.  Pennefather  ft  Co.  (Tex.  Civ.  App.) 
126  S,  W.  951,  which  was  a  suit  upon  a  cause 
of  action  which  arose  before  the  receiver 
was  appointed;  Bennett  v.  Railway  Co.,  17 
Wash.  534,  50  Pac.  496,  which  was  an  action 
to  quiet  the  title  to  lands;  Smith  v.  St 
Louis  &  San  Francisco  Railway  Co.,  151  Mo. 
397,  52  S.  W.  378,  48  L.  R  A.  368,  which 
was  a  suit  upon  a  cause  of  action  which 
arose  before  the  appointment  of  the  receiv- 
er; McNulta  v.  Lochrldge,  141  U.  S.  327,  12 
Sup.  Ct  11,  35  L.  Ed.  796,  in  which  it  was 
determined  that  a  receiver  was  suable  on 
a  cause  of  action  which  arose  through  the 
act  of  a  prior  receiver;  Buckhannon,  etc., 
Railroad  Co.  v.  Davis,  135  Fed.  707,  68  C.  C. 
A.  845,  in  which  the  court  held  that  lands 
in  the  hands  of  a  receiver  could  not  be  con- 
temned without  leave  of  the  court  in  which 
the  receiver  was  appointed;  Central  Trust 
Co.  of  New  York  v.  East  Tennessee,  Virginia 
ft  Georgia  Ry.  Co.  (0.  C.)  59  Fed.  523,  and 
to  Central  Trust  Co.  v.  Wheeling  ft  L.  B.  R 
Co.  (C.  C.)  181  Fed.  282,  in  which  cases  it 
was  held  that  funds  in  the  hands  of  a  receiv- 
er could  not  be  reached  by  process  of  gar- 
nishment without  leave  of  the  court  In 
which  the  receiver  was  appointed.  An  at- 
tensive  examination  of  those  cases  and  of 
other  authorities  referred  to  by  appellees 
in  their  briefs  convinces  us  that  they  have 
no  applicability  to  the  instant  case.  The 
present  suit  was  instituted  for  the  purpose 
of  compelling  receivers,  in  the  administra- 
tion of  the  affairs  of  a  corporation  in  this 
state,  to  obey  laws  which  they  are  neglect- 
ing to  obey  and  for  which  neglect  they  are 
liable  to  a  penalty.  In  the  case  of  Ft 
Dodge  v.  ML  &  St  L.  Ry.  Co.,  87  Iowa,  389, 
54  N.  W.  243,  the  Supreme  Court  of  Iowa, 
by  a  writ  of  mandamus,  required  the  re- 
ceivers of  a  railway  company  to  construct  a 
street  crossing  over  its  tracks,  and  on  that 
subject  said:  "It  may  be  conceded  that  all 
the  property  of  the  company  In  the  hands 
of  the  receiver,  including  the  revenues  de- 
rived from  its  use,  is  held  In  trust  for  the' 
benefit  of  the  creditors  of  the  company.  But 
it  does  not  follow  that  they  can  control 
the  expenditures  of  money  and  the  use  of  the 
property  In  all  cases.  It  is  for  the  general 
benefit  of  all  the  parties  in  interest  that  the 
railway  of  the  company  be  operated,  and 
that  its  tracks  and  appurtenances  be  kept 
in  a  proper  condition  for  that  purpose." 

This  proceeding,  in  so  far  as  the  insol- 
vent railroad  company  is  concerned,  as  al- 
ready stated,  grows  out  of  the  neglect  of 
its  receivers  to  obey  one  of  the  general  laws 
of  this  state,  which  law  has  become  opera- 
tive in  the  city  of  Bessemer  by  virtue  of 
the  order  of  the  Railroad  Commission.  For 
their  neglect  or  refusal  to  obey  or  carry 
out  the  terms  of  this  law,  these  receivers, 
or  the  railroad  company  of  which  they  are 


receivers,  are  liable  to  a  penalty  fixed  by  the 
act  For  the  collection  of  this  penalty,  un- 
doubtedly an  action,  without  first  obtaining 
leave  of  the  court  in  which  the  receivers 
were  appointed,  would  lie.  High  on  Re- 
ceivers (4th  Ed.)  p.  542,  8  395b,  and  author- 
ities cited.  And  as  this  proceeding  Is  to  com- 
pel action  on  the  part  of  the  receivers  in  a 
matter  growing  out  of  their  management  of 
the  property  as  receivers  and  required  of 
them  by  the  law  of  this  state,  we  can  see 
no  reason  why  the  above-quoted  federal 
statute  does  not  apply  to  this  case.  High 
on  Receivers  (4th  Ed.)  supra. 

The  above  federal  act  authorizing  suits 
against  receivers  without  the  leave  of  the 
court  in  which  they  were  appointed  provides 
that  such  suits  "shall  be  subject  to  the  gener- 
al equity  jurisdiction  of  the  court  in  which 
such  receiver  or  manager  was  appointed,  so 
far  as  the  same  shall  be  necessary  to  the 
ends  of  justice";  and,  as  this  is  true  the 
act  being  remedial  in  its  nature  and  at  the 
same  time  preserving  in  the  court  in  which 
the  receivers  were  appointed  that  general 
equity  jurisdiction  over  all  suits  brought 
against  them  "necessary  to  the  ends  of  jus- 
tice," should  be  given,  not  a  narrow,  but  a 
liberal,  interpretation  in  order  that  the  pur- 
pose of  Congress,  in  passing  the  act  may  be 
given  effect  The  real  purpose  of  the  act  is 
shown  by  section  2  thereof,  which  in  effect 
places  all  receivers  of  corporations,  who  are 
appointed  in  federal  courts,  and  all  such  cor- 
porations, upon  the  same  footing  with  refer- 
ence to  valid  state  laws  as  similar  corpora- 
tions not  in  the  hands  of  receivers,  subject 
however,  at  all  times,  to  "the  general  equity 
jurisdiction  of  the  court  in  which  such  re- 
ceiver or  manager  was  appointed,  so  far  as 
the  same  shall  be  necessary  to  the  ends  of  jus- 
tice." In  other  words,  the  purpose  of  Con- 
gress in  passing  the  act  was  to  advance  the 
remedy  for  the  enforcement  of  a  right  and 
the  act  should  receive  an  interpretation  at 
the  hands  of  the  courts  as  liberal  as  was  the 
purpose  of  Congress  when  it  passed  the  act. 
A  remedial  statute  is  entitled  to  receive  an 
enlightened  and  liberal  construction. 

[11]  8.  We  are  not  inclined  to  the  view 
that  the  order  under  consideration  is  void 
because  it  does  not  fix  the  exact  spot  upon 
which  the  station  is  to  be  built  The  terri- 
tory within  which  the  station  is  to  be  locat- 
ed Is  fixed  with  deflniteness,  and  the  appel- 
lees should  not  complain  because  they  are 
allowed  reasonable  latitude  as  to  the  exact 
spot  upon  which  the  station  Is  to  be  located. 
It  seems  to  us,  also,  that  the  order,  with 
sufliclent  deflniteness,  apportions  the  cost  of 
the  proposed  station  among  the  various  rail- 
roads. The  books  of  the  various  railroads 
necessarily  show  the  amount  of  the  passenger 
business  of  each  railroad  at  Bessemer  dur- 
ing the  12  months  next  preceding  the  dat» 
of  the  order. 

[20]  Neither  are  we  of  the  opinion  that 
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tie  order  Is  Invalid  or  not  final  because  of 
its  fail  are  to  require  the  building  to  be  erect- 
ed according  to  plans  and  specifications  fur- 
nished by  the  Commission.  The  order  re- 
quires the  appellees  to  build  an  "adequate 
passenger  station,"  and,  when  that  order  is 
met,  the  appellees  will  have  complied  with 
the  letter  of  the  order.  The  appellees,  man- 
aged as  they  are  by  practical  railroad  men, 
know  how  many  passenger  trains  enter  and 
leave  Bessemer  each  day,  and  they  can, 
when  they  proceed  to  comply  with  the  order, 
be  presumed  to  know  how  to  construct  a 
passenger  station  sufficient  to  meet  the  re- 
quirements of  the  order.  The  mere  fact 
that  the  order  has  left  certain  details,  In 
complying  with  the  terms  of  the  order,  to 
the  reasonable  discretion  of  appellees,  should 
in  no  way  affect  the  validity  of  the  positive 
command  that  appellees  construct,  for  their 
joint  use,  an  adequate  union  passenger  sta- 
tion at  Bessemer. 

It  follows  from  what  we  have  above  said 
that  we  are  of  the  opinion  that  the  petition 
of  appellant  was  not  subject  to  the  demur- 
rer which  was  interposed  to  it  by  the  appel- 
lees. The  judgment  of  the  court  below  is 
therefore  reversed,  and  the  cause  is  remand- 
ed to  the  court  below  for  further  proceedings 
not  inconsistent  with  the  views  above  ex- 


Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
MAYFIELD,  JJ.,  concur. 


STATE  ex  rel.  WEATHERLT  et  al.  v.  BIR- 
MINGHAM WATERWORKS  00. 

(Supreme  Court  of  Alabama.    Nov.  25,  1913.) 

L  Qtro  Warranto  (|  18*)— Purpose  or  Whit 

— Corporate  Franchises. 

An  information  in  the  nature  of  qno  war- 
ranto lies  not  only  "to  prevent  usurpation  of  cor- 
porate franchises  or  charters,  bat  also  to  cor- 
rect abases  thereof,  and  whether  the  purpose 
of  the  writ  be  to  dissolve  the  corporation  or 
merely  to  annul  a  particular  franchise. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  §  19;  Dec  Dig.  §  !&•] 

2.  Quo  Warranto  (§  1*)— Statutory  Reme- 
dies. 

Code  1907,  U  5450-5472,  relating  to  in- 
formations in  the  nature  of  qao  warranto,  are 
intended  to  furnish  a  remedy  coextensive  in 
scope  with  the  common-law  information  in  the 
nature  of  qno  warranto;  the  procedure  pre- 
scribed being  exclusive  of  the  common-law  pro- 
cedure however. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  H  1,  3,  23,  28;  Dec.  Dig.  § 
L*3 

3.  Quo  Warranto  (5  3*)— Purpose  of  Writ— 
Forfeiting  Franchises  —  Existence  or 
Other  Remedy. 

Code  1907,  I  3513,  giving  municipalities 
a  remedy  by  bill  in  chancery  to  enforce  the 
performance  of  municipal  franchise  contracts 
asainst  public  service  corporations,  or  in  default 
thereof  to  have  the  franchises  forfeited,  does 


not  prevent  the  state  from  maintaining  quo 
warranto  to  enforce  a  forfeiture  of  the  fran- 
chise for  its  violation. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  |  4;  Dec.  Dig.  §  3.*] 

4.  Quo  Warranto  (8  19*)— Purpose  or  Rem- 
edy. 

While  breaches  of  a  municipal  contract 
which  amount  to  abuses  of  a  franchise  of  a 
public  service  corporation  may  support  an  in- 
formation in  the  nature  of  quo  warranto  to 
forfeit  the  franchise,  the  remedy  by  quo  war- 
ranto is  not  available  to  enforce  or  forfeit  a 
municipal  contract. 

[Ed.  Note.-»For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  §  20;  Dec.  Dig.  8  19.*] 

5.  Corporations  (8  613*)— Franchises— Pub- 
lic Service  Corporations— Fobfeitube. 

A  franchise  granted  to  a  public  service  cor- 
poration by  a  municipality  by  legislative  au- 
thority, whether  special  or  general,  is  granted 
by  the  state,  the  same  as  if  directly  granted  by 
the  Legislature,  so  that  the  abuse  of  such  fran- 
chise may  be  punished  by  forfeiture  in  a  salt  by 
the  state. 

[Ed.  Note.— For  other  cases,  see  <>>rporations, 
Cent.  Dig.  SS  2431-2434,  2437-2444;  Dec.  Dig. 
8  613.*] 

6.  Corporations  (8  613*)— Franchises— Pub- 
lic Service  Corporations — Forfeiture. 

While  an  ordinance  granting  a  franchise 
to  a  public  service  corporation  is  subject  to 
rescission  by  the  municipality  for  breach  in 
so  far  as  it  is  contractual  in  its  nature,  in  so 
far  as  it  grants  a  franchise  it  cannot  without 
express  authority  be  annulled  by  the  municipal- 
ity for  abuse,  since  such  annulment  can  only 
be  had  in  a  suit  by  the  state,  or  contingently 
in  a  suit  by  the  municipality  under  Code  1907, 
8  3513. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  88  2431-2434,  2437-2444 ;  Dec  Dig. 
8  613.*] 

7.  Corporations  (8  596*)— Franchises— Pub- 
lic Service  Corporations— Forfeitube. 

A  willful  and  persistent  failure  by  a  public 
service  corporation  to  discharge  its  franphise 
duties  is  ground  for  forfeiting  the  franchise  and 
dissolving  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  88  2386,  2387;  Dec.  Dig.  8  596.*] 

a  Waters  and  Water  Courses  (8  188*)— 
Public  Water  Supply  —  Fobfeiture  or 
Franchise. 

Unreasonable  discrimination  in  service  and 
charges,  though  not  expressly  forbidden  by  the 
franchise  of  a  water  company,  would  be  an  im- 
plied breach  of  its  franchise  duties,  subjecting 
its  franchise  to  forfeiture  as  would  be  an  ille- 
gal combination  to  fix  the  price  of  the  service. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  88  287,  288;  Dec. 
Dig.  8  188.*] 

9.  Corporations  (8  599*)  —  Forfeiture  of 
Franchises— Violation  of  Conditions. 
A  municipality  has  the  implied  power  to 
prescribe  reasonable  conditions  precedent  to  the 
exercise  of  the  franchise  of  a  public  service  cor- 
poration, the  violation  of  which  would  author- 
ize a  revocation  of  the  franchise;  but  mere 
regulations  of  the  future  exercise  of  the  fran- 
chise and  of  a  commercial  nature  are  generally 
deemed  conditions  subsequent  the  violation  of 
which  is  not  a  ground  for  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  88  2397-2400,  2402;  Dec.  Dig.  { 
599.*] 
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10.  Waters  and  Watkb  Courses  (§  188*)— 
Public  Watkb  Supply— Duty  or  Watkb 
Company. 

It  ia  an  implied  condition  to  the-  exercise 
of  the  grant  of  a  franchise  to  a  water  supply 
company  that  it  will  develop  facilities  for  such 
service  and  reasonably  perform  its  franchise 
contract,  and  willful  and  repeated  violation  of 
such  duty  is  ground  for  forfeiture  of  its  fran- 
chise. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  if  287,  288;  Dec 
Dig.  |  188.*] 

11.  COBPOBATIONS  (§  597*) — FRANCHISES — FOR- 
FEITURE— Abuse  or  Franchise. 

Under  Code  1907,  88  5453,  5465,  providing 
that,  "when  any  person  usurps,  intrudes  into, 
or  unlawfully  holds  or,  exercises  *  *  *  any 
franchise,"  an  action  may  be  brought  in  the 
name  of  the  state  to  exclude  such  person  from 
the  franchise,  construed  with  section  5450,  au- 
thorizing actions  against  "corporations"  to  ex- 
clude them  from  privileges  and  franchises  and 
dissolve  them  for  specified  omissions,  a  pro- 
ceeding may  be  maintained  by  the  state  to  for- 
feit the  franchise  of  a  public  service  corpora- 
tion for  abuse  or  misuse  of  a  lawfully  exist- 
ing franchise,  as  well  as  to  prevent  an  assump- 
tion of  a  franchise  not  lawfully  created. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  2395;  Dec  Dig.  §  697.*] 

12.  Statutes  (§  181*)— Construction. 

The  "argumentum  ab  inconvenient!"  will 
not  justify  a  court  in  extending  the  language 
of  a  statute  beyond  its  reasonable  import  to 
embrace  a  supposed  necessity,  though  such  rea- 
soning may  determine  the  court  to  a  liberal 
rather  than  a  narrow  interpretation  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  18  269,  263;  Dec/Dig.  |  18L*] 

18.  Appeal  and  Error  (8  1041*)— Harmless 
Error— Amendment  of  Pleadings. 

An  objection  to  an  amendment  to  the  in- 
formation in  quo  warranto  that  it  made  the 
basis  of  the  information  Code  1907,  f  5450,  in- 
stead of  section  5453.  and  that  under  the  lat- 
ter section  a  jury  trial  may  be  demanded,  while 
the  'trial  is  by  the  court  under  section  5450, 
was  purely  technical,  where  no  jury  had  been 
demanded  at  the  time  of  the  amendment  and 
especially  where  the  information  before  such 
amendment  also  stated  a  case  under  section 
5450. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ETTor^Cent  Dig.  SS  4106-4109;  Dec.  Dig.  | 

14.  Waters  and  Water  Courses  (|  188*)— 
Public  Water  Supply  —  Forfeiture  of 
Franchise. 

If  the  water  actually  supplied  by  a  water 
company  to  the  consumers  was  not  "wholesome" 
as  alleged,  the  company  was  guilty  of  a  viola- 
tion of  its  charter  which  required  it  to  furnish 
"good  and  pure  water." 

•[Ed.  Note.— For  other. cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  85  287,  288;  Dec 
Dig.  8  188.*] 

16.  water8  and  water  courses  (8  188*) — 
Forfeiture  of  Franchise— Grounds. 
The  willful  refusal  of  a  water  company  to 
supply  a  particular  person  with  water  is  not 
ground  for  forfeiting  its  franchise,  unless  such 
refusals  are  shown  to  be  willful,  numerous,  and 
repeated  after  reasonable  and  proper  demands. 

Ed.  Note.— For  other  cases  see  Waters  and 
ater  Courses,  Cent.  Dig.  88  287,  2S8;  Dec. 
Dig.  8  188.*] 


J. 


16.  Waters  and  Water  Courses  (8  188*)— 
Forfeiture  of  Franchise  —  Grounds  — 
Failure  to  Furnish  Water. 

The  willful  neglect  of  a  water  supply  com- 
pany to  supply  six  fire  hydrants  with  sufficient 
water  pressure  would  not  authorize  a  forfei- 
ture of  its  franchise,  in  absence  of  circumstanc- 
es of  abuse  or  aggravation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  88  287,  288;  Dec. 
Dig.  8  188.*] 

17.  Waters  and  Water  Courses  (8  188*)— 
Public  Water  Supply  —  Forfeiture-  of 
Franchise— Grounds. 

If  it  appears  upon  a  trial  of  the  facts  In 
proceedings  to  forfeit  a  franchise  of  a  water 
company,  and  not  merely  from  the  pleadings, 
that  the  company  has  been  guilty  of  a  number 
of  willful,  persistent  breaches  of  its  franchise, 
its  franchise  may  be  forfeited,  though  particu- 
lar breaches,  even  if  willful,  might  not  of  them- 
selves be  ground  for  forfeiture. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  88  287,  288;  Dec 
Dig.  8  188.*] 

ia  Waters  and  Water  Courses  (8  188*)— 
Public  Water  Supply— Breach  of  Fran- 
chise Duty. 

If  a  duty  sought  to  be  imposed  upon  a  pub- 
lic service  corporation  does  not  arise  by  clear 
implication,  a  failure  in  good  faith  to  perform 
it  cannot  be  regarded  as  a  willful  breach  of 
duty,  the  proper  procedure  being  to  determine 
in  an  appropriate  action  whether  the  duty  ex- 
ists, and,  if  it  is  determined  to  exist  a  subse- 
quent violation  would  be  ground  for  forfeiture 
of  its  franchise 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  88  287,  288;  Dec 
Dig.  8  18a*] 

19.  Evidence  (8  43*) — Judicial  Notice— Du- 
ties of  Water  Supply  Company. 

The  Supreme  Court  judicially  knows  that 
the  question  of  the  duty  of  a  water  supply  com- 
pany to  lay  service  pipes  from  its  mains  to  the 
property  of  applicants  for  water  service  is  a 
question  on  which  the  courts  do  not  agree. 

TEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  62-65;  Dec.  Dig.  8  43.*] 

20.  Waters  and  Water  Courses  (8  188*)— 
Public  Water  Supply  —  Violation  of 
Franchise  —  Failure  to  Lay  Service 
Mains.  . 

The  failure  of  a  water  supply  company  to 
lay  service  pipes  from  its  mains  to  the  prop- 
erty of  applicants  for  water  is  not  such  a  will- 
ful breach  of  its  franchise  duty  as  to  be  ground 
for  forfeiting  its  franchise. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  «  287,  288 ;  Dec 
Dig.  |  188.*] 

21.  Waters  and  Water  Courses  (8  188*)— 
Public  Water  Supply  —  Forfeiture  of 
Franchise— Grounds. 

If  a  water  supply  company  under  its  fran- 
chise and  contract  is  required  to  furnish  water 
at  flat  rates  for  dwellings,  it  is  guilty  of  a 
breach  of  its  franchise  obligation,  authorizing 
forfeiture,  if  it  willfully  and  persistently  charg- 
es consumers  meter  rates  for  such  service. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  Si  287,  288;  Dec 
Dig.  8  188*] 

22.  Waters  and  Water  Courses  (8  196*)  — 
Public  Water  Supply — Quality  of  Water 
—"Pure." 

Under  a  charter  requiring  it  to  furnish 
"pure"  water,  a  water  supply  company  must 
furnish  water  which  is  free  from  foreign  mat- 
ter and  bacterial  elements  so  as  to  make  it 
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wholesome  and  fit  for  domestic  use,  bot  it 

need  not  be  chemically  pare. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  270;  Dec  Dig.  | 
196.* 

For  other  definitions,  see  Words  and  Phras- 
es, yoL  7,  p.  5860.] 

23.  Quo  Wabbanto  (8  48*)— Public  Wateb 
Supply— Fobrxtubb  op  Franchise— Pro- 
ceedings. 

An  information  in  qno  warranto  to  forfeit 
the  franchise  of  a  water  supply  company  for 
furnishing  impure  water  need  not  explain  why 
the  water  is  not  pure  or  allege  the  evidence 
upon  which  such  charge  is  based. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  H  49-62,  59,  60;  Dec.  Dig. 
§48.*] 

24.  Watxbs  and  Watbb  Courses  (J  188*)  — 
Public  Watbb  Supply  —  Forfeitube  of 
Franchise— Allegations  of  Breach. 

In  proceedings  to  forfeit  the  franchise  of 
■  water  supply  company  for  violating  its  fran- 
chise, it  is  not  material  that  the  misconduct  al- 
leged is  charged  to  be  a  breach  of  the  com- 
pany's "franchise  contract"  instead  of  merely 
its  franchise,  they  being  the  same,  or  that  the 
prayer  for  relief  asks  a  forfeiture  of  the  "fran- 
chise contracts." 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  |f  287,  288;  Dec 
Dig.  1 188.*] 

25.  Quo  Wabbanto  (|  60*)— Relief. 

If  the  information  in  quo  warranto  to  for- 
feit the  franchise  of  a  water  company  for  abuse 
sufficiently  alleged  causes  of  forfeiture,  the 
court  may  administer  relief  appropriate  to  the 
general  purpose  of  the  proceeding;  the  rela- 
tor's theory  of  the  case  or  of  the  appropriate 
relief  being  immaterial 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  §  71;  Dec  Dig.  §60.*] 
28.   Quo  Wabbanto  (f  48*)— Infobmation— 

Election. 

If  the  allegations  of  the  information  in  quo 
warranto  would  authorise  relief,  either  under 
Code  1907,  f  5450,  authorising  an  action  to 
Tacate  corporate  charters  for  violating  fran- 
chises or  the  law  or  exercising  franchises  not 
conferred,  or  under  section  5458,  permitting  an 
action  by  the  state  for  usurping  a  franchise,  a 
petitioner  must  elect  under  which  section  he 
will  proceed,  since  he  cannot  proceed  under 
both. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto. Cent  Dig.  if  49-52,  59,  60;  Dec  Dig. 
I  48.*] 

Anderson  and  Mayfield,  JJ-,  dissenting. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  E.  C  Crowe,  Judge. 

Quo  warranto  by  the  State,  on  the  relation 
of  James  Weatherly,  against  the  Birmingham 
Waterworks  Company.  From  a  decree  for 
defendant,  relator  appeals.  Reversed  and 
remanded. 

The  information  charges  that  the  Birming- 
ham Waterworks  Company  has  severally 
breached  said  franchise  contracts,  dated  June 
2,  1888,  and  forfeited  its  right,  franchise, 
and  privileges  thereunder,  by  acts  and  omis- 
sions as  follows: 

A  "Defendant's  said  ditch  or  canal  through 
which  it  supplies  water  from  Five  Mile 
creek,  runs  for,  to  wit,  five  miles  to  a  ter- 
ritory which  is  inhabitated  by  large  popula- 
tion, to  wit,  2,000,  and  located  in  said  terri- 


tory are  railroad  shops,  dwellings,  and  out- 
houses, and  also  farms  and  dairies,  with  cat- 
tle and  domestic  animals,  and  portions  of 
said  territory,  especially  during  periods  of 
heavy  rainfalls,  drained  said  ditch,  canal, 
which,  except  for  a  small  part  thereof,  to  wit, 
one  mile,  is  open  and  unlined,  and  the  waters 
therein  become  polluted  in  various  ways,  and 
disease  germs,  bacteria,  excrement,  and  other 
unwholesome  matter  are  drained  and  deposit- 
ed in  the  water  in  said  ditch  or  canal  in  suf- 
ficient quantities  to  render  the  same  unwhole- 
some, in  which  condition  It  flows  into  said 
reservoir  or  basin  at  North  Birmingham  in 
said  city,  whence  it  is  pumped  by  defendant 
into  its  said  water  mains  in  said  city.  Which 
said  conditions  have  existed,  to  wit,  three 
years  next  prior  to  the  filing  of  this  lnf  orma: 
Hon,  during  which  time  the  water  which  de- 
fendant has  supplied  to  its  water  consumers 
under  said  contract  in  territory  A  through 
said  ditch  or  canal,  following  the  heavy  rain- 
fall, and  during  rainy  periods,  has,  by  reason 
of  the  willful  and  long-continued  neglect  of 
defendant,  not  been  wholesome." 

J.  "Defendant  for,  to  wit,  three  months, 
commencing  January  1,  1902,  willfully  neg- 
lected to  furnish  wholesome  water  to  many, 
to  wit  more  than  500.  of  its  said  consumers, 
of  water  for  domestic  purposes  in  said  ter- 
ritory A  of  said  city." 

K.  "The  defendant  for,  to  wit,  the  months 
of  October,  November,  and  December,  1912, 
willfully  neglected  to  supply  many,  to  wit, 
more  than  20  families  of  its  consumers  water 
for  domestic  purposes  under  said  contract  in 
the  southern  section  of  said  territory  A,  with 
water  for  domestic  use  in  sufficient  quantity 
for  the  reasonable  use  of  same,  for  said  pur- 
pose." 

L.  Same  as  K  except  that  the  time  alleged 
is  more  than  a  year  next  prior  to  the  filing 
of  this  suit,  and  from  time  to  time,  and  on 
divers  dates  and  occasions. 

M.  "The  defendant  for,  to  wit,  the  months 
of  October,  November,  and  December,  1912, 
willfully  neglected  to  supply  many,  to  wit, 
more  than  six,  of  the  fire  hydrants  on  its 
main,  located  at  various  points  in  the  south- 
ern section  of  territory  A,  with  water  in  suf- 
ficient quantity  and  pressure,  for  the  reason- 
able use  of  same,  whereby  scores  of  buildings 
were  deprived  of  adequate  fire  protection." 

N.  "Defendant  for,  to  wit,  more  than  a 
year  next  prior  to  the  filing  of  this  suit  has 
willfully  required  applicants  for  its  water 
service  in  said  territory  A,  under  said  con- 
tract for  lots  abutting  streets  on  which  its 
mains  were  laid,  to  lay  or  provide  service 
pipes  from  such  mains  to  the  property  line, 
at  the  expense  of  such  applicants  as  the  con- 
dition precedent  to  furnishing  such  water 
supply." 

O.  "The  defendant  has  for,  to  wit,  more 
than  six  months  next  preceding  the  filing  of 
this  petition,  generally  refused  to  provide 
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necessary  service  pipes,  at  Its  own  expense, 
for  applicants  for  water  service  In  territory 
A  In  said  contract  for  lots  abutting  on  streets 
on  which  its  mains  were  laid." 

P.  "The  defendant  has  for,  to  wit,  more 
than  three  months  next  prior  to  the  filing  of 
this  suit,  willfully  and  persistently  charged 
a  part  of  its  water  consumers  of  water  for 
domestic  purposes  In  said  territory  A,  over 
their  objections,  at  meter  rates  Instead  of  at 
flat  rates  set  out  In  said  contract" 

Q.  "By  reason  of  the  willful  neglect  of  de- 
fendant, the  water  which  defendant  has  sup- 
plied to  its  consumers  of  water  for  domestic 
purposes  in  said  territory  A  under  said  con- 
tract, from  said  ditch  or  canal  during,  to  wit, 
the  three  years  next  prior  to  the  filing  of  this 
information,  has  at  times  not  been  whole- 
some." 

R.  Same  as  Q,  except  the  time  is  laid  at 
12  months. 

S.  "By  reason  of  the  willful  and  long- 
continued  neglect  of  defendant,  the  water 
which  defendant  supplied  to  Its  consumers  of 
water  for  domestic  purposes  in  said  territory 
A  under  said  contract  from  said  ditch  or  ca- 
nal, during,  to  wit,  the  12  months  next  prior 
to  March  1,  1912,  was  not  wholesome." 

T.  Same  as  S,  except  the  time  laid  Is  three 
years  next  prior  to  the  filing  of  the  informa- 
tion. 

U.  Same  as  S,  except  the  time  alleged  are 
the  months  of  January  and  February,  1912. 

V.  "The  water  which  defendant  supplied 
Its  customers  of  water  for  domestic  purposes 
in  said  territory  A  under  said  contract  from 
said  ditch  or  canal  during  the  months  of  Jan- 
uary and  February,  1912,  was  not  whole- 
some." 

W.  Same  as  V,  except  the  time  was  laid 
for  three  weeks  commencing  November  16th. 
X.  Same  as  K. 

Y.  Same  as  A,  except  the  words  "ditch  or 
canal,"  where  same  last  occur  therein,  they 
substitute  therefor  the  words  "waterworks 
mentioned  in  the  section  or  paragraph  of 
the  information  or  petition  marked  fourth." 

Z.  Same  as  A  with  the  same  amendment 
as  in  Y. 

Specifications  B  to  I,  inclusive,  are  the 
same  as  A,  except  that  they  vary  as  to  the 
time  and  extent  of  the  breach.  Paragraph 
6  is  as  follows:  "That  on,  to  wit,  December 
2,  1912,  the  board  of  commissioners  of  the 
city  of  Birmingham  duly  adopted  an  ordi- 
nance numbered  126c,  declaring  such  fran- 
chise contract,  dated  June  2, 1888,  and  others, 
breached,  rescinded,  discharged,  and  annul- 
led, which  ordinance  was  duly  published,  a 
copy  of  which  is  made  an  exhibit  hereto." 
The  prayer  was  for  writ  of  quo  warranto  or 
other  appropriate  writ  directed  to  defendant, 
requiring  it  to  show  by  what  right  of  author- 
ity, if  any  It  can,  It  Is  severally  holding  and 
exercising  said  franchises  and  privileges,  and 
that  upon  a  final  hearing  of  this  case  a  decree 
be  entered  declaring  that  defendant  is  unlaw- 
fully holding  or  exercising  said  several  fran- 


chises and  privileges,  and  that  the  said  fran- 
chise contract  be  adjudged  and  declared  sev- 
erally forfeited  and  annulled,  and  defendants 
excluded  from  said  rights,  privileges,  and 
franchises.  There  was  also  a  general  prayer 
for  relief. 

The  demurrers  were  sustained  and  peti- 
tion amended:  (1)  By  substituting  for  the 
first  three  lines  of  paragraph  5  the  following: 
"That  the  acts  and  omissions  of  defendant 
herein  complained  of  are  as  follows,  to  wit" 
(2)  By  adding  to  the  specifications  at  the  be- 
ginning of  each  the  following  words:  By  rea- 
son, etc  (3)  By  striking  out  the  last  part  of 
paragraph  6,  and  substituting  therefor  the 
statement  that  notwithstanding  the  afore- 
said matters  and  things,  defendant  is  never- 
theless continuing  in  the  exercise  of  said 
rights,  privileges,  and  franchises.  (4)  By 
changing  the  prayer  so  as  to  read  and  to 
show  by  what  right  or  authority,  if  any  it 
can,  it  is  holding  and  exercising  said  corpo- 
rate rights,  privileges,  and  franchises,  and  to 
show  by  what  warrant  of  law,  if  any  It  can, 
it  Is  acting  as  a  corporation,  and  that  upon  a 
final  hearing  of  this  cause  your  honor  will 
adjudge  and  declare  that  defendant  has,  by 
reason  of  said  matters  and  things  hereinbe- 
fore complained  of,  forfeited  its  said  corpo- 
rate rights,  privileges,  and  franchises,  and 
that  judgment  be  rendered  against  defendant, 
that  it  be  excluded  from  said  rights,  privi- 
leges, and  franchises  and  be  dissolved.  The 
demurrers  were  sustained  to  the  petition  as 
amended,  relator  declined  to  plead  further, 
and  there  was  judgment  for  respondent  The 
petition  exhibits  the  legislative  charter  of 
the  Birmingham  Waterworks  Company,  and 
its  franchise  contract  with  the  city  of  Birm- 
ingham, and  also  the  ordinance  of  December 
2,  1912,  purporting  to  rescind  and  annul  all 
contracts  between  the  dty  of  Birmingham 
and  the  waterworks  company,  which  matters 
are  sufficiently  referred  to  in  the  opinion. 

Romaine  Boyd,  M.  M.  Ullman,  and  George 
Huddleston,  all  of  Birmingham,  for  appel- 
lant Frank  Spurlock,  of  Chattanooga,  Tenn., 
and  Percy,  Benners  &  Burr  and  Ixmdon  & 
Fitts,  all  of  Birmingham,  for  appellee. 

SOMERVILLE,  J.  The  prolixity  of  the 
pleadings  exhibited  in  this  cause  is  such  that 
detailed  treatment  is  impracticable,  if  not 
impossible.  Following  the  example  of  coun- 
sel, we  shall  undertake  to  discuss  the  plead- 
ings only  as  they  may  be  grouped  under  the 
several  principles  of  law  which  we  deem 
fundamental  to  a  decision  of  the  cause  upon 
its  merits. 

The  Birmingham  Water  Works  Company 
was  chartered  by  legislative  act  on  Febru- 
ary 13,  1885,  for  the  express  purpose  of 
supplying  the  citizens  of  Birmingham  and 
its  suburbs  with  "an  ample  supply  of  good 
and  pure  water."  See  B'ham  W.  W.  Co. 
v.  Birmingham,  58  South.  204.  Besides  the 
general  powers  common  to  all  corporations, 
the  company  was  by  this  grant  invested  with 
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particular  franchises,  Including  the  right 
"to  lay  pipes  and  aqueducts  for  conducting 
its  water,  and  for  that  purpose  make  ex- 
cavations through  any  of  the  streets,  alleys 
or  public  grounds  of  the  said  city  of  Bir- 
mingham by  and  with  the  consent  of  the 
corporate  authorities  of  said  city."  Section 
8  of  the  charter  act  specifies  "that  said  com- 
pany shall  have  the  right  to  make  contracts 
with  individuals  and  corporations  for  the 
water  to  be  supplied  by  it,  and  to  charge  for 
and  collect  such  water  rates  and  compen- 
sation therefor  as  may  be  contracted  to 
be  paid  to  them."  Sees.  Acts  1884-86,  p.  415. 

On  May  31,  1888,  the  city  of  Birmingham 
adopted  an  ordinance  authorising  the  water 
company  to  lay  In  Its  streets  and  public 
places  its  mains,  pipes,  and  fixtures  "for  the 
use  of  said  city  and  its  inhabitants  as  here- 
in provided."  Section  8  of  the  ordinance 
declares  "that  the  water  so  furnished  shall 
be  clear,  wholesome  and  suitable  for  all 
domestic  and  ordinary  manufacturing  pur- 
poses, and  sufficient  in  quantity  for  the  use 
of  said  city  and  its  inhabitants."  Section 
6  provides  for  street  hydrants  and  the  rate 
and  terms  of  payment  therefor  by  the  city, 
and  section  12  provides  a  schedule  of  maxi- 
mum flat  and  meter  rates  to  be  charged  do- 
mestic and  other  consumers.  These  specifica- 
tions are  quoted  in  Smith  v.  Water  Co.,  104 
Ala.  322,  16  South.  123.  The  Ordinance  con- 
tains sundry  other  provisions  and  require- 
ments not  necessary  to  be  here  stated,  and 
as  thus  framed-  and  passed  it  was  forth- 
with adopted  by  the  city  and  the  water  com- 
pany as  their  mutual  contract  agreement  to 
run  for  thirty  years. 

The  breaches  of  duty  charged  against  the 
respondent  may  be  .briefly  summarized  as: 
<1)  Supplying  to  consumers  in  a  large  ter- 
ritory for  three  years  next  before  the  insti- 
tution of  this  suit,  and  also  during  pumerous 
specified  shorter  periods,  by  willful  and 
long-continued  neglect,  water  that  was  not 
wholesome.  (2)  Willfully  neglecting  for  a 
year  past,  and  also  for  three  months  In  1012, 
to  supply  about  20  families  of  its  consumers 
in  a  certain  territory  with  water  sufficient 
for  domestic  use.  (3)  Willfully  neglecting 
to  supply  six  or  more  fire  hydrants  at  va- 
rious points  on  Its  mains  with  sufficient  wa- 
ter pressure  for  their  reasonable  use,  so  as 
to  deprive  neighboring  buildings  of  fire 
protection.  (4)  Willfully  refusing  to  provide 
necessary  service  pipes  from  its  mains  to  the 
property  line  of  applicants  for  water  serv- 
ice in  a  specified  territory.  (5)  Willfully 
and  persistently  for  more  than  three  months 
charging  a  part  of  its  domestic  consumers  In 
a  specified  territory  at  meter  rates  instead 
of  at  the  flat  rates  set  out  in  said  contract 
As  finally  amended,  and  in  support  of  the 
amended  prayer  for  the  dissolution  of  the 
respondent  corporation,  the  information  fur- 
ther charges  that,  by  reason,  of  the  willful 
and  long-continued  neglect  of  respondent,  the 
water  which  it  has  supplied  to  its  domestic 
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consumers  has  not  been  pure. for  .more  than 
a  year  before  suit  filed. 

Before  considering  the  merit  of  the  case 
made  by  the  information,  It  will  be  con- 
venient to  state  certain  settled  principles  of 
law  and  public  policy  upon  which  our  con- 
clusions must  be  predicated: 

[1]  1.  It  is  the  common  law  of  this  coun- 
try, founded  upon  the  English  statute  of  0 
Anne,  that  an  Information  in  the  nature  of 
quo  warranto  lies  In  all  cases  originally  serv- 
ed by  the  writs  of  quo  warranto  and  scire 
facias,  and  embracing  not  only  usurpations, 
but  also  abuses,  either  of  corporate  charters 
or  particular  franchises.  And  this  pro- 
ceeding is  apt  whether  its  purpose  be  to  dis- 
solve the  corporation  or  to  merely  annul  and 
forfeit  a  particular  franchise.  State  v. 
Moore,  19  Ala.  514,  420,  421;  State  v.  Light 
Co.,  246  Mo.  618,  152  S.  W.  67;  State  v.  A 
&  N.  R  R  Co.,  24  Neb.  143,  38  N.  W.  43, 
8  Am.  St.  Rep.  164,  and  note  citing  the  au- 
thorities, 198-199 ;  Peter  v.  Kendall,  5  Barn. 
&  O.  703;  32  Cyc.  1425,  2;  High  on  Ex. 
Leg.  Rem.  (3d  Ed.)  §§  654,  660,  698,  753: 
Spelling,  Ex.  Rem.  |  1813;  Beach  on  Prlv. 
Corp.  |  45;  Morawetz  on  Prlv.  Corp.  §  1018. 

[2]  2  Our  statutes  (sections  5450-5472, 
Code  1907)  first  found  in  the  Code  of  1852 
are  intended  to  furnish  a  remedy  coexten- 
sive in  scope  with  the  common-law  Informa- 
tion In  the  nature  of  quo  warranto,  and  as 
to  practice  and  procedure  are  exclusive  of 
the  common  law  which  they  have  supplanted. 
State  v.  Elliott,  117  Ala.  172,  23  South.  43. 

[3]  3.  Section  3513  of  the  Code,  providing 
a  remedy  by  bill  In  chancery  in  favor  of 
municipalities  against  public  service  cor- 
porations operating  under  municipal  fran- 
chise contracts,  to  enforce  their  performance, 
or  in  default  thereof  to  declare  such  fran- 
chises forfeited  and  the  corporations  dis- 
solved, is  manifestly  no  bar  to  the  remedy 
In  the  nature  of  quo  warranto  given  to  the 
state.  The  one  looks  merely  to  the  enforce- 
ment of  municipal  contracts,  while  the  other 
looks  to  the  sovereign  power  of  the  state 
with  respect  to  the  use  or  abuse  of  fran- 
chises— which  are  special  privileges— created 
by  its  authority,  and  which  must,  as  a  prin- 
ciple of  fundamental  public  policy,  remain 
subject  to  its  sovereign  action  in  so  far  as 
the  interests  of  the  public,  or  any  part  of 
the  public,  are  affected  by  their  usurpation 
or  abuse.  State  v.  Des  Moines  City  Ry. 
Co.,  135  Iowa,  694,  109  N.  W.  867,  872;  State 
v.  Street  Ry.  Co.,  140  Mo.  539,  41  S.  W.  955, 
38  L.  R  A.  218,  62  Am.  St  Rep.  742,  748: 
State  v.  B'ham  W.  W.  Co.,  164  Ala.  586, 
51  South.  354,  27  U  R  A  (N.  S.)  674,  137 
Am.  St  Rep.  69,  20  Ann.  Cas.  951. 

[4]  4.  The  remedy  by  quo  warranto  can- 
not be  used  for  the  enforcement  or  forfeiture 
of  a  municipal  contract,  although  breaches 
of  the  contract  which  amount  to  abuses  of  a 
franchise  may  support  an  information  for 
the  purpose  of  forfeiting  the  franchise  or 
the  charter  of  the  offender.    See  State  v. 
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BTiam  W.  W.  Co.,  164  Ala.  686,  591,  51 
South.  854,  27  L.  R.  A,  (N.  S.)  674,  137  Am. 
St  Rep.  69,  20  Ann.  Caa.  951;  Cap.  City 
Water  Co.  ▼.  State,  105  Ala.  408,  430,  18 
South.  62,  29  L.  R  A.  743. 

[I]  5.  A  franchise  granted  by  a  munici- 
pality by  legislative  authority,  special  or 
general,  Is  as  much  a  franchise  granted  by 
the  state  as  If  It  were  granted  directly  by 
Its  Legislature.  Port  of  Mobile  v.  L.  ft  N. 
R.  R.  Co.,  84  Ala.  129,  4  South.  106,  5  Am. 
St  Rep.  342;  State  v.  Railroad  Co.,  72 
Wis.  612,  40  N.  W.  487,  1  I*  R.  A.  771; 
State  v.  Railway  Co.,  140  Mo.  539,  41  8.  W. 
955,  38  L.  R.  A.  218,  62  Am.  St  Rep.  742; 
San  Antonio  Trac.  Co.  v.  Altgett,  200  U.  S. 
304,  26  Sup.  Ct  261,  50  L.  Ed.  491 ;  Gaines- 
ville Water  Co.  v.  Gainesville  (1910)  103 
Tex.  394,  128  S.  W.  870  ;  3  DHL  Mun.  Corp. 
(5th  Ed.)  i  1228.  It  follows,  of  course,  that 
the  abuse  of  such  a  franchise  Is  equally  a 
matter  of  state  concern,  and  Is  punishable 
by  forfeiture  at  the  suit  of  the  state. 

[I]  6.  The  municipal  ordinance  or  resolu- 
tion which  grants  a  franchise  to  a  public 
service  corporation  may  also  comprehend  the 
terms  of  a  contract  between  the  municipality 
and  the  service  corporation,  prescribing  the 
obligations  and  restraints  by  which  each  is 
to  be  governed,  and  the  conditions  upon 
which  the  franchise  is  granted  and  may  be 
exercised.  In  so  far  as  such  an  ordinance  is 
merely  contractual  in  its  nature,  it  is  sub- 
ject to  revocation  or  rescission  for  such  ma- 
terial breaches  of  its  terms  as  would  justify 
the  rescission  of  other  contracts  by  offended 
parties  in  interest  See  Worthington  v. 
Gwln,  119  Ala.  44,  52-55,  24  South.  739,  43 
L.  R.  A.  382.  But  in  so  far  as  it  grants  a 
franchise,  or  consents  to  the  exercise  of  a 
franchise  granted  on  that  condition  by  the 
state  Legislature,  it  cannot  at  least  in  the 
absence  of  express  authority,  be  revoked  by 
the  municipality  for  the  grantee's  miscon- 
duct so  as  to  annul  the  franchise — a  result 
which  can  be  accomplished  only  by  judicial 
action  at  the  instance  of  the  state,  or  con- 
tingently at  the  suit  of  the  municipality  as 
provided  by  section  3513  of  the  Code,  already 
alluded  to.  State  v.  Portage  City  Water 
Co.,  107  Wis.  441,  83  N.  W.  697;  Kaukauna, 
etc.,  Co.  v.  Kaukauna,  114  Wis.  327,  89  N. 
W.  542;  Gas  ft  Water  Co.  v.  Downington,  193 
Pa.  255,  44  Atl.  282;  3  Dill.  Mun.  Corp.  (5th 
Ed.)  1 1304,  p.  2145.  Whether  or  not  merely 
contractual  derelictions  may  be  such  an 
abuse  of  the  franchise  or  of  the  general  char- 
ter as  to  support  an  action  by  the  state  for 
its  annulment  is,  of  course,  another  question. 

[7]  7.  It  is  implied,  as  the  essential  condi- 
tion upon  which  corporate  life  and  powers 
are  granted  to  public  service  corporations, 
that  they  shall  fairly  and  substantially  per- 
form the  functions  and  discharge  the  duties 
for  which  they  have  been  created.  A  willful 
and  persistent  failure  to  do  so  may  subject 
their  franchises  to  forfeiture,  and  themselves 
to  dissolution.  8  Dill.  Mun.  Corp.  (5th  Ed.) 


1 1311;  10  Cyc.  1283(4),  1284e;  State  Light 
Co.,  246  Mo.  618,  152  S.  W.  67,  71.  And  this 
applies  to  all  those  subordinate  duties  and 
restrictions  which  necessarily  inhere  in  their 
expressed  charter  or  franchise  obligations. 

[t]  Unreasonable  discrimination  in  service 
and  in  charges  to  consumers,  though  not  ex- 
pressly forbidden,  would  furnish  an  example 
of  such  breaches  of  Implied  duty  on  the  part 
of  a  water  company  established  to  supply  a 
town  with  water.  Lumbard  v.  Stearns,  4 
Cush.  (Mass.)  60;  State  v.  B'ham  W.  W. 
Co.,  164  Ala.  586,  591,  51  South.  354,  27  L. 
R.  A.  (N.  8.)  674,  187  Am.  St  Rep.  69.  20 
Ann.  Cas.  951.  See,  also,  84  Am.  St  Rep. 
188,  189,  note,  where  numerous  authorities 
are  collected.  So,  also,  would  Illegal  com- 
binations between  service  companies  to  fix 
the  price  of  their  service.  State  v.  Portland 
Gas  Co.,  153  Ind.  483,  53  N.  E.  1089,  53  L. 
R.  A.  413,  74  Am.  St  Rep.  814;  Gibbs  v. 
Baltimore  Con.  Gas  Co.,  130  U.  S.  396,  9  Sup. 
Ct  553,  32  L.  Ed.  979. 

[I]  8.  In  so  far  as  the  provisions  of  a  mu- 
nicipal franchise  ordinance  or  contract  are, 
either  by  expressed  stipulation  or  by  reason- 
able Implication,  made  conditions  precedent 
to  the  exercise  of  the  franchise,  their  ma- 
terial violation  by  the  grantee  would  Justify 
a  revocation  by  the  municipality  of  the  con- 
ditional grant  or  consent  Having  the  pow- 
er to  grant  or  consent  to  the  exercise  of  the 
franchise,  the  municipality  has  the  implied 
power  to  prescribe  at  least  conditions  which 
are  reasonable.  8  Dill.  Mun.  Corp.  (5th  Ed.) 
|f  1228-1230.  On  the  other  hand,  mere  regu- 
lations of  future  conduct  in  the  exercise  of 
the  franchise,  and  stipulations  of  a  commer- 
cial nature,  are  In  general  to  be  deemed  con- 
ditions subsequent  for  breaches  of  which 
the  municipality  may  not  revoke  the  fran- 
chise—a power  which,  as  we  have  seen,  re- 
sides only  in  courts  and  Is  to  be  Invoked  by 
appropriate  judicial  proceedings. 

[18]  9.  When  a  company  is  chartered  to 
supply  a  city  and  its  people  with  water,  it 
la  of  necessity  contemplated  by  the  Legis- 
lature that  such  company  will  enter  into  a 
franchise  contract  with  the  city;  and  it  is 
implied,  as  an  essential  condition  of  the 
grant  that  such  company  will  have  or  de- 
velop the  facilities  for  such  a  service,  and 
also  that  It  will  In  fact  conform  its  conduct 
and  its  service  to  the  requirements  of  its 
franchise  contract — at  least  with  reasonable 
fidelity  to  all  of  its  vital  stipulations.  And 
by  willful  and  repeated  violations  of  clear 
duty,  whether  of  misuser  or  nonuser,  it  of- 
fends against  its  charter,  and  abuses  its  mu- 
nicipal franchise,  in  such  sense  as  to  sub- 
ject both  charter  and  franchise,  or  either,  to 
forfeiture  in  the  sound  Judicial  discretion 
of  the  court  State  v.  Light,  etc.,  Co.,  246 
Mo.  618,  152  S.  W.  67,  71.  See,  also.  Cap. 
City  Water  Co.  v.  State,  105  Ala.  406,  430, 
18  South.  62,  .29  L.  R.  A.  743.  There  is  no 
rational  escape  from  the  conclusion  that 
when  respondent  accepted  the  franchise  ordl- 
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nance  and  exercised  the  powers  and  priv- 
ileges thereby  conferred,  its  material  stipu- 
lations were  written  into  the  franchise  it- 
self, and  thereafter  they  were  one  and  in- 
separable. To  say  that  the  powers  may  be 
retained  as  against  the  state,  stripped  of  the 
obligations  to  secure  which  alone  the  powers 
were  granted,  is  to  misconceive  the  funda- 
mental principles  of  public  and  private  right. 
The  mission  of  all  public  service  corporations 
Is  ministry,  not  mastery;  and  willful  defiance 
of  duty  merits  the  stigma  of  outlawry  and 
the  penalty  of  forfeiture  or  dissolution.  Ev- 
ery principle  of  law  and  public  policy  points 
directly  to  this  conclusion — and  with  especial 
force  where  the  service  relates  to  the  supply 
of  a  great  commodity  without  which  people 
cannot  exist,  and  under  conditions  of  prac- 
tically perfect  monopoly.  Certainly  no  cor- 
poration worthy  to  live  will  ever  suffer  from 
such  a  rule. 

[11]  The  information  in  this  case  was  evi- 
dently framed  under  subdivision  1  of  sec- 
tion 5453  of  the  Code:  "When  any  person 
usurps,  intrudes  into,  or  unlawfully  holds  or 
exercises  any  public  office,  civil  or  military, 
or  any  franchise  within  this  state,  or  any 
office  in  a  corporation  created  by  the  author- 
ity of  this  state"— in  which  case  an  action 
may  be  brought  in  the  name  of  the  state 
against  the  offending  party  for  the  purpose 
of  excluding  such  person  from  such  office  or 
franchise.   Code,  §f  5453,  5465. 

The  demurrers  make  the  point  that,  as 
the  information  shows  that  respondent  is  in 
the  exercise  of  a  lawfully  created  franchise, 
it  states  no  cause  of  action  under  this  stat- 
ute—which, it  Is  contended,  applies  only  to 
the  assumption  of  a  franchise  not  lawfully 
created,  and  not  to  the  misuse  or  abuse  of 
one  actually  existing.  It  is  to  be  noted  that 
actions  lie,  under  section  5450  of  the  Code, 
against  corporations  only,  for  specified  omis- 
sions or  misconduct,  for  the  purpose  of  ex- 
cluding them  from  privileges  or  franchises 
and  dissolving  the  corporations. 

Looking  alone  to  the  language  of  section 
5450,  we  might  reasonably  give  to  it  the  con- 
struction contended  for  by  respondent,  viz., 
that  "unlawfully  exercising"  a  franchise 
means  exercising  it  without  authority  of 
law.  This  would  be  its  strict,  and  perhaps 
its  more  natural,  meaning.  But  we  cannot 
so  view  It.  Of  the  scope  of  our  statutory 
remedy  this  court  long  ago  declared  that 
the  "system  was  manifestly  intended  to  be, 
and  is,  a  complete  one,  covering  the  whole 
tubjcct,  taking  the  place  of  the  common-law 
remedy.  •  *  •  Indeed,  the  statutory  sys- 
tem preserves,  substantially,  the  principles 
of  the  common-law  remedy,  only  regulating, 
as  within  perfect  legislative  competency,  by 
whom,  in  whose  names  and  behalf,  and  by 
what  procedure,  public  and  private  rights, 
vhich  the  common-law  information  wa»  ade- 
quate to  red  rest,  should  be  set  on  foot  and 


adjudicated."  (Italics  ours.)  State  v.  Elli- 
ott, 117  Ala.  172,  23  South.  43. 

[12]  It  is  certain  that  the  remedy  at  com- 
mon law  embraced  the  annulment  or  revoca- 
tion of  franchises  for  their  abuse,  independ- 
ently of  the  forfeiture  of  corporate  charters; 
and  it  is  certain  also  that  a  right  of  action 
on  that  ground  can  be  traced,  if  it  now  ex- 
ists, only  to  the  language  of  subdivision  1  of 
section  5453.  It  is,  of  course,  to  be  conceded 
that  the  argumentum  ab  inconvenient!  can 
never  justify  a  court  in  stretching  the  lan- 
guage of  a  statute  beyond  its  reasonable  im- 
port in  response  to  supposed  necessity.  But, 
nevertheless,  that  argument  may  weigh  heav- 
ily in  the  judicial  choice  of  a  liberal  rather 
than  a  narrow  interpretation,  and  may  jus- 
tify, and  even  demand,  the  adoption  of  the 
broadest  interpretation  that  is  consistent 
with  reason.  To  quote  an  eminent  commen- 
tator on  this  subject:  "When  the  remedy  by 
information  in  the  nature  of  quo  warranto 
has  been  regulated  by  legislative  enactments, 
these  enactments  are  regarded  by  the  courts 
as  in  the  nature  of  remedial  statutes,  to 
which  a  strict  construction  Is  not  to  be  ap- 
plied. In  such  cases  the  usual  rules  of  con- 
struction of  remedial  statutes  are  held  ap- 
plicable, and  the  courts  will  so  construe  them 
as  to  promote  and  render  effective  the  rem- 
edy sought"   High  on  Ex.  Leg.  Rem.  |  622. 

The  language  here  in  question  is:  "When 
any  person  usurps,  intrudes  into,  or  unlaw- 
fully holds  or  exercises  •  *  *  any  fran- 
chise within  this  state."  In  view  of  the 
manifest  purpose  of  the  Legislature  In  the 
enactment  of  our  several  statutes  on  this 
subject,  it  Is  not  a  strained' Interpretation  of 
the  phrase  "unlawfully  exercises"  to  give  to 
it  a  broader  meaning  than  its  prior  alterna- 
tive "usurps,"  and  to  hold  that  it  compre- 
hends the  unlawful  use  or  abuse  of  an  ac- 
tually existing  franchise,  and  not  merely  the 
unauthorized  assumption  of  one. 

This,  it  is  to  be  observed,  acquits  the  Leg- 
islature of  the  inexplicable  folly  of  renounc- 
ing for  the  state  its  unquestionable  right  to 
proceed  against  corporations  for  the  forfei- 
ture by  abuse  of  particular  franchises,  with- 
out at  the  same  time  taking  the  life  of  the 
corporation,  and  of  renouncing  also  its  right 
to  forfeit  such  franchises  in  individuals  in 
any  case — for  section  5450  applies  only  to  cor- 
porations— and,  finally,  of  immnnizing  against 
this  Important  and  vital  remedy  all  foreign 
corporations  holding  and  exercising  fran- 
chises within  this  state,  however  they  might 
abuse  them.  All  of  these  results  would  fol- 
low the  construction  contended  for  by  re- 
spondent. We  are  satisfied  the  Legislature 
did  not  intend  such  results,  and  do  not  doubt 
that  the  language  of  the  statute  was  Intended 
to  embrace,  and  Is  broad  enough  to  embrace, 
actions  for  the  forfeiture  of  franchises  for 
abuses  of  sufficient  gravity  to  justify  such 
judicial  action. 
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In  this  conclusion  we  are  not  without  the 
support  of  eminent  judicial  authority.  Our 
statutes  (section  5450  and  section  5453)  are 
as  to  their  specifications  literal  copies  of  the 
original  New  York  statutes  as  found  in  2 
Rev.  St  of  New  York,  1829,  8  28,  art  2,  c  7. 
See  Thompson  v.  People,  23  Wend.  537;  Peo- 
ple v.  Directors,  etc.,  23  Wend.  222;  and  Gil- 
bert's Ann.  Code  of  New  York  (1910)  §§  1798 
and  1948. 

In  the  case  of  People  v.  Bleecker  St  &  F. 
R.  R.  Co.,  140  App.  Div.  611,  125  N.  Y.  Supp. 
1045,  which  was  an  action  by  the  state  for 
the  forfeiture  of  certain  municipal  franchises, 
the  main  question  was  upon  demurrer  wheth- 
er the  Information  stated  any  cause  of  ac- 
tion under  the  Code.  Said  the  Supreme 
Court:  "The  Legislature  in  abolishing  the 
writ  of  quo  warranto  did  not  Intend  to  de- 
prive the  court  of  Jurisdiction  in  cases  of 
this  kind.  It  was  merely  intended  to  change 
the  form  of  procedure  and  that  the  relief 
which  formerly  was  obtained  by  quo  war- 
ranto and  by  informations  In  the  nature  of 
quo  warranto  and  by  scire  facias  should  be 
had  in  actions  or  by  motions  as  prescribed 
In  the  Code  of  Civil  Procedure.  [Citing  au- 
thorities.] We  should  expect  therefore,  to 
find  by  some  appropriate  provision  of  the 
Code  of  Civil  Procedure  authority  conferred 
on  the  Attorney  General  to  maintain  such  an 
action,  and  we  think  it  was  conferred  by  sec- 
tion 1948,  subd.  1.  That  section,  so  far  as 
material,  provides  as  follows:  'The  Attorney 
General  may  maintain  an  action,  upon  his 
own  information,  or  upon  the  complaint  of 
a  private  person,  in  either  of  the  following 
cases:  (1)  Against  a  person  who  usurps,  in- 
trudes into,  or  unlawfully  holds  or  exercises, 
within  the  state,  a  franchise  or  a  public  of- 
fice, civil  or  military  or  an  ofllce  in  a  domestic 
corporation.'  •  •  •  And  since  as  has  been 
seen,  provisions  of  section  430  of  the  Code 
of  Procedure  and  of  section  1798  [the  same 
as  section  5450  of  the  Code  of  Alabama]  of 
the  Code  of  Civil  Procedure — now  section 
131  of  the  General  Corporation  Law — were 
not  appropriate  to  an  action  brought  solely 
to  oust  a  corporation  from  the  unlawful  ex- 
ercise of  a  franchise  as  distinguished  from 
an  action  to  annul  the  corporation,  therefore 
section  1948  of  the  Code  of  Civil  Procedure 
should  be  construed  as  conferring  such  au- 
thority since  it  is  susceptible  thereof." 
These  conclusions,  with  others  stated  in  the 
opinion,  were  affirmed  by  the  Court  of  Ap- 
peals. S.  c,  201  N.  Y.  594,  95  N.  E.  1136. 
That  this  construction  of  the  statute  has  al- 
ways been  recognized  by  the  New  York  courts 
is  apparent  from  the  early  decisions.  Peo- 
ple v.  B.  &  R.  Turnpike  Co.,  23  Wend.  222; 
Thompson  v.  People,  23  Wend.  537. 

So  the  Supreme  Court  of  Wisconsin,  con- 
struing their  statutes  which  are  literal  copies 
of  the  original  New  York  statutes,  and  adopt- 
ed therefrom,  in  an  able  opinion  by  Marshall, 
J.,  has  announced  the  same  conclusion.  State 


v.  Portage  City  Water  Co.,  107  Wis.  441,  83 
N.  W.  697.  See,  also,  to  the  same  effect, 
State  v.  Port  of  Tillamook,  62  Or.  332,  124 
Pac  637. 

Our  attention  Is  called  to  the  irreconcilable 
conflict  between  the  recent  cases  of  State  ex 
rel.  Sigsbee  v.  City  of  B'ham,  160  Ala.  190, 
48  South.  843,  and  City  of  N.  B'ham  v.  State 
ex  rel.  Sparks,  166  Ala.  122,  52  South.  202, 
139  Am.  St  Rep.  17,  21  Ann.  Cas.  1123  ;  the 
former  case  holding  that  quo  warranto  Is  the 
appropriate  remedy  for  testing  the  validity 
of  the  extension  of  municipal  government 
over  new  territory,  while  the  latter  case, 
overlooking  the  former,  holds  that  injunction, 
and  not  quo  warranto,  is  the  remedy  to  be 
used., 

It  would  seem,  on  principle,  that  injunc- 
tion would  be  an  adequate  remedy  to  prevent 
the  Invasion  of  private  rights  by  municipal 
officers  acting  unlawfully  because  intruding 
beyond  the  lawful  limits  of  their  territorial 
jurisdiction  or  authority.  But  it  would  seem, 
also,  that  when  the  municipality  Itself  in- 
trudes as  such  into  nonmuniclpal  territory, 
it  is  usurping  a  franchise  the  right  to  which 
can  be  and  ought  to  be  tested  and  determined 
by  quo  warranto  at  the  suit  of  the  state.  See 
State  v.  Board  of  Commissioners,  66  Minn. 
519,  68  N.  W.  7G7,  69  N.  W.  925,  73  N.  W. 
631,  35  L.  R.  A.  745 :  Atlee  v.  Board  of  Super- 
visors, 94  Mich.  562,  54  N.  W.  380;  People 
v.  Peoria,  166  111.  517,  46  N.  E.  1075;  Ogle 
v.  Belleville,  143  111.  App.  514,  affirmed  in 
238  111.  389,  87  N.  E.  353;  State  v.  Tillamook, 
62  Or.  332,  124*  Pac.  637;  State  v.  College- 
view,  88  Neb.  232, 129  N.  W.  296;  East  Dallas 
v.  State,  73  Tex.  371,  11  S.  W.  1030;  and 
many  other  authorities  cited  in  note  to 
Uniontown  v.  State,  145  Ala.  471,  39  South. 
814,  8  Ann.  Cas.  320,  323. 

This  is  the  view  of  the  writer,  but  the 
court  does  not  feel  authorized  to  resolve  the 
conflict  noted  in  our  cases  until  the  question 
dealt  with  therein  is  specifically  presented. 
It  will  suffice  for  present  purposes  to  say 
that  In  so  far  as  the  decision  in  the  Sparks 
Case,  166  Ala.  122,  52  South.  202,  39  Am.  St 
Rep.  17,  21  Ann.  Cas.  1123,  is  based  upon  a 
construction  of  section  5453  of  the  Code  at 
variance  with  the  conclusions  herein  an- 
nounced, it  is  expressly  disapproved. 

[13]  With  respect  to  the  last  amendment 
to  the  information,  intended  to  bring  It  with- 
in the  scope  of  section  5450  of  the  Code,  re- 
spondent makes  the  point  that  an  amendment 
shifting  the  information  from  section  5453 
to  section  5450  is  not  allowable  for  the  reason 
that  under  section  5453  a  Jury  trial  may  be 
demanded  by  either  party,  while  under  sec- 
tion 5450  the  trial  must  be  by  the  court 
This  objection  is  purely  technical  in  this 
case,  if  indeed  it  might  ever  be  meritorious, 
since  no  jury  trial  had  been  demanded  at  the 
time  of  the  amendment  Moreover,  as  here- 
tofore indicated,  we  think  the  Information  as 
first  amended  stated  a  case  also  under  section 
5450,  authorizing  the  relief  available  under 
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that  section  under  the  general  prayer  for  ap- 
propriate relief. 

[14]  Turning  now  to  the  substance  of  the 
charges  presented  by  the  information,  we 
state  the  following  conclusions:  (1)  Specifica- 
tions A  to  I,  inclusive,  and  Q,  R,  S,  and  IT 
sufficiently  and  clearly  charge  that  the  water 
actually  supplied  by  respondent  to  its  Con- 
sumers was  not  wholesome.  This  charges 
not  only  a  violation  of  the  most  vital  require- 
ment of  the  franchise  ordinance,  but  a  viola- 
tion also  of  the  charter  itself;  for  water 
which  is  not  wholesome  is  certainly  not 
"good  and  pure."  Obviously,  the  vice  of  re- 
spondent's conduct  in  this  particular  must  be 
determined  in  view  of  all  of  its  derelictions, 
since  willfulness  and  persistency  therein 
must  be  the  basis  for  the  judicial  action 
sought. 

[tl]  (2)  Neglect,  though  willful,  to  supply 
any  particular  persons  with  water,  is  not  an 
offense  on  the  part  of  respondent,  unless  it 
amounts  to  a  refusal  to  do  so  upon  reasonable 
and  proper  demand.  Hence  specifications  J, 
K,  and  L  show  no  breach  of  duty  by  respond- 
ent Properly  amended,  they  might  unques- 
tionably charge  btfenses  so  willful,  so  numer- 
ous, and  so  repeated  as  to  show  prima  fade 
a  good  cause  of  action. 

Ill]  (3)  The  duty  of  supplying  water  to  the 
fire  hydrants  located  on  its  mains  with  suf- 
ficient pressure  for  their  reasonable  use  is,  of 
course,  necessarily  implied  from  the  general 
specifications  of  the  ordinance.  But  we  do 
not  think  that  the  mere  willful  neglect  to 
supply  six  of  these  hydrants  with  sufficient 
water  pressure,  in  the  absence  of  circum- 
stances of  abuse  or  aggravation,  is  alone  suf- 
ficiently vital  to  authorize  a  forfeiture  of  the 
franchise. 

M7]  Neverthless,  we  think  that  all  willful 
breaches  of  clear  duty  may  in  combination  be, 
properly  considered  upon  the  general  ques- 
tion of  willful  and  persistent  abuse  of  the 
franchise ;  and  may,  if  sufficient  in  number 
and  gravity,  justify  a  forfeiture — a  conclu- 
sion to  be  reached,  however,  upon  a  trial  on 
the  facts,  and  not  upon  a  consideration  of 
the  pleadings  merely.  • 

[111  (4)  Where  a  duty  or  restriction  is  not 
expressed  in  terms,  and  does  not  arise  by 
dear  and  necessary  implication,  a  violation 
thereof  cannot  be  fairly  regarded  as  a  willful 
and  culpable  breach  of  duty  if  done  in  good 
faith  under  claim  of  right  The  proper 
course  In  such  cases  is  to  test  the  right  of  the 
matter  by  other  appropriate  remedial  action ; 
and,  if  the  Judgment  of  the  court  establishes 
the  duty  adversely  to  the  service  company, 
thereafter  a  willful  breach  would  be  culpable 
in  the  sense  now  under  discussion. 

[II]  We  judicially  know  that  the  alleged 
duty  of  respondent  to  lay  service  pipes  from 
its  mains  to  the  property  lines  of  applicants 
for  water  service,  as  an  implication  of  law, 
is  a  mooted  question  as  to  which  the  courts 
of  the  country  have  not  uniformly  agreed. 


[28]  In  this  state  it  is  not  yet  settled,  and, 
however  we  might  be  disposed  to  view  it,  we 
do  not  regard  it  as  a  willful  and  culpable 
breach  of  duty  by  respondent  to  now  decline 
to  furnish  such  pipes  at  its  own  expense; 
though  it  is  proper  to  say  that  the  great 
weight  of  authority  in  other  states  seems  to 
recognize  and  impose  the  duty  in  question. 
Our  own  case  of  Montgomery  L.  &  W.  P.  Co. 
v.  Watts,  165  Ala.  370,  51  South.  727,  26  L. 
R.  A.  (N.  S.)  1109,  138  Am.  St.  Rep.  71, 
though  perhaps  germane,  Is  hardly  decisive 
of  this  question. 

[21]  (5)  By  the  terms  of  the  franchise  or- 
dinance and  contract  as  construed  by  this 
court  (Smith  v.  B'ham  W.  W.  Co.,  104  Ala. 
315,  16  South.  123),  respondent  is  bound  to 
furnish  water  to  domestic  consumers  at  stat- 
ed flat  rates,  for  dwellings,  water-closets, 
and  bath  tuba  To  charge  such  consumers 
at  meter  rates  is  a  breach  of  the  franchise 
obligation,  and  is  equally  a  breach  of  the 
charter  limitation  as  set  forth  in  section  8 
thereof.  To  do  so  willfully  and  persistently 
must  be  deemed  prima  fade  an  abuse  of  its 
franchise  and  an  offense  against  the  law 
of  its  creation,  of  sufficient  gravity  to  au- 
thorize the  forfeiture  of  either.  Specifica- 
tion P  sufficiently  charges  this  offense. 

[22]  (6)  Specifications  AA  and  BB,  as  add- 
ed by  last  amendment,  sufficiently  charge  a 
breach  of  the  fundamental  duty  prescribed 
by  respondent's  charter  to  furnish  a  supply 
of  "pure"  water  to  its  consumers.  Of  course, 
"pure,"  as  here  used,  does  not  mean  chemi- 
cally pure,  but  only  such  freedom  from  for- 
eign matter  and  bacterial  elements  as  to 
render  the  water  wholesome,  and  fit,  and 
safe  for  domestic  use. 

[23]  It  is  not  necessary  that  the  informa- 
tion should  explain  why  the  water  is  not 
pure,  or  set  out  the  evidence  upon  which  the 
charge  is  based.  Impurity  is  in  itself  a 
fact  and  not  a  conclusion. 

[24]  Looking  to  the  substance  of  the  in- 
formation, as  first  amended,  it  must  be  deem- 
ed of  no  material  Importance  that  the  mis- 
conduct specified  is  charged  to  be  a  breach 
of  the  "franchise  contract,"  Instead  of  the 
franchise  merely,  since,  being  identical  in 
terms,  a  breach  of  one  must  be  a  breach  of 
the  other.  Nor  that  the  special  prayer  seeks 
a  forfeiture  of  "franchise  contracts"  as  well 
as  exclusion  from  privileges  and  franchises. 

[25]  The  merit  of  the  information  rests 
upon  neither  the  theory  of  the  pleader,  nor 
his  notions  of  the  appropriate  relief  to  be 
granted,  but  primarily  upon  its  allegations 
of  misconduct  If  these  be  sufficient  to  show 
a  cause  of  action,  the  court  may  administer 
such  appropriate  relief  as  is  germane  to  the 
general  nature  and  purpose  of  the  proceeding. 

[21]  We  hold,  however,  that  under  our  sys- 
tem the  relief  administered  must  be  confined 
to  either  section  5465  or  section  5466  of  the 
Code.  A  single  proceeding  cannot  compre- 
hend a  duplex  action  under  both  section  5450 
and  section  5453.    And  if  the  allegations. 
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would  support  relief  under  either,  the  peti- 
tioner must  elect  to  proceed  under  the  one 
or  the  other. 

It  results  from  what  we  hare  said  that  the 
trial  court  erred  in  sustaining  the  demurrers 
to  the  information  as  first  amended,  and 
also  as  last  amended. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  so  that  the  information  may 
be  refrained,  and  the  cause  proceed  to  trial 
in  accordance  with  the  principles  above  enun- 
ciated. 

Reversed  and  remanded. 

DOWDELL,  a  X,  and  McCLELLAN, 
SAYRE,  and  DE  GRAFFENRIED,  JJ.,  con- 
cur. ANDERSON  and  MAYFIELD,  JJ.,  dis- 
sent 

MAYFIELD,  J.  (dissenting).  I  cannot  ful- 
ly concur  in  either  the  opinion  or  the  decision 
of  the  majority.  In  my  opinion  the  majority 
have  In  part  misconstrued  our  statutory  pro- 
ceeding in  the  nature  of  quo  warranto,  under 
which  this  proceeding  is  filed.  It  is  decided 
In  this  case  that  a  private  corporation,  as 
an  entity,  may  be  proceeded  against  under 
section  5453  of  the  Code,  for  a  mere  failure 
to  properly  discharge  the  duties  enjoined 
upon  it  by  its  charter ;  and  that  if  It  be  shown 
that  It  has  failed  to  properly  discharge  such 
duties,  as  to  any  of  its  franchise  rights,  it 
may  be  deprived  of  such  franchise  right,  on 
account  .of  such  neglect,  though  its  charter  be 
not  vacated  nor  its  corporate  life  taken.  I 
cannot  agree  to  this.  The  statute  does  not 
so  provide,  and  I  know  of  no  power  or  au- 
thority, in  this  court  or  any  other  court,  to 
amend  or  extend  a  statute ;  and  in  my  Judg- 
ment this  is  the  effect  of  the  decision. 

Our  statutory  system  in  the  nature  of,  and 
as  a  substitute  for,  the  common-law  writ  of 
quo  warranto,  provides  In  unmistakable  lan- 
guage that,  if  the  state  desires  to  proceed 
against  a  corporation  as  such,  the  proceed- 
ings must  be  had  under  section  5450  of  the 
Code;  and  that  if  you  desire  to  proceed 
against  individuals  for  usurping  office,  or 
corporate  or  franchise  rights,  you  must  pro- 
ceed under  section  5453  of  the  Code.  To 
show  that  this  is  true,  you  have  to  read  the 
two  sections  in  connection  with  each  other. 
They  read  as  follows: 

"An  action  may  be  brought,  in  the  name  of 
the  state,  against  the  offending  corporation, 
on  the  information  of  any  person  for  the  pur- 
pose of  vacating  the  charter,  or  annulling 
the  existence  of  any  corporation,  other  than 
municipal,  whenever  such  corporation — (1) 
Offends  against  any  of  the  acts  creating,  al- 
tering, or  renewing  such  corporation.  (2)  Vi- 
olates the  provisions  of  any  law,  by  which 
such  corporation  forfeits  its  charter,  by 
abuse  of  its  powers.  (3)  Has  forfeited  its 
privileges  or  franchises  by  failure  to  exer- 
cise its  powers.  (4)  Has  done  or  omitted  any 
act  which  amounts  to  a  surrender  of  its 
corporate  rights,  privileges,  and  franchises. 


(5)  Exercises  a  franchise  or  privilege  not 
conferred  on  it  by  law."   Section  5450. 

"An  action  may  be  brought  in  the  name 
of  the  state  against  the  party  offending,  In 
the  following  cases:  (1)  When  any  person 
usurps,  Intrudes  into,  or  unlawfully  holds 
or  exercises  any  public  office,  civil  or  mili- 
tary, or  any  franchise  within  this  state,  or 
any  office  In  a  corporation  created  by  the  au- 
thority of  this  state.  (2)  When  any  public 
officer,  civil  or  military,  has  done  or  suf- 
fered any  act,  by  which,  under  the  law,  he 
forfeits  his  office.  (3)  When  any  association, 
or  number  of  persons,  acts  within  this  state 
as  a  corporation,  without  being  duly  incor- 
porated."   Section  5458. 

The  only  possible  event  or  contingency  In 
which  a  corporation  can  be  proceeded  against, 
under  the  latter  section,  Is  expressly  provid- 
ed In  section  5456  of  the  Code,  which  reads 
as  follows:  "When  the  action  is  against  per- 
sons acting  as  a  corporation  without  being 
duly  >  incorporated,  the  alleged  corporation 
may  be  Joined  as  a  party  defendant,  and  such 
Joinder  does  not  admit  its  corporate  exist- 
ence, or  otherwise  prejudice  the  case  of  the 
plaintiff ;  a  judgment  and  execution  may  go 
against  it  by  its  alleged  corporate  name,  as 
In  other  cases." 

Our  statutory  system  had  existed  for  more 
than  50  years  before  section  5456  ever  ap- 
peared as  a  part  of  It,  and  before  which 
there  was  no  authority  for  proceeding  against 
the  corporation  under  section  5453,  and  there 
is  now  no  authority  except  in  the  case  pro- 
vided for  in  the  statute.  If  the  corporation 
could  have  been  proceeded  against  under 
section  5453,  prior  to  the  adoption  of  section 
5456,  which  first  appeared  in  the  Code  of 
1896,  what  was  the  use  of  section  5456,  and 
why  limit  its  application  to  the  case  mention- 
ed in  the  statute?  That  section  5453  did  not 
apply  to  corporations,  and  that  they  could 
not  be  proceeded  against  by  virtue  of  it  was 
In  effect  decided  by  this  court  in  the  case  of 
Leigh  v.  State,  69  Ala.  261,  266,  in  which 
the  Solomon  of  this  court,  speaking  for  the 
court,  and  with  special  regard  to  the  subject 
of  section  5453,  then  section  3422  of  the  Code 
of  1876,  before  the  enactment  of  section  5456 
of  the  present  Code,  said:  "Our  statutory 
system,  and  the  common-law  writ,  its  proto- 
type, have  ordinarily  but  two  functions;  and 
the  writ  runs  only  against  a  natural  person, 
or  collection  of  natural  persons.  It  inquires 
by  what  right  the  person  proceeded  against 
exercises  official  authority,  and  it  determines 
the  question  of  his  right  to  exercise  such  au- 
thority. And  it  inquires  by  what  right  any 
number  of  persons,  one  or  more,  exercise  or 
enjoy  a  franchise,  and  determines  that  right. 
The  judgment  either  quashes,  or,  what  is  the 
same  thing,  dismisses  the  Information,  or  it 
ousts  from  the  office  or  franchise.  'It  can 
afford  no  relief  for  official  misconduct,  and 
cannot  be  employed  to  test  the  legality  of  the 
official  action  of  public  or  corporate  officers,' 
High,  Ext  Leg.  Rem.  |  618." 
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It  having  been  thus  decided  that  the  writ 
issued  under  section  5458  ran  against  "natu- 
ral persons  or  a  collection  of  natural  per- 
sona," and  not  against  artificial  or  cor- 
porate persona,  and  that  its  only  object  was 
to  inquire  "by  what  right  any  number  of 
persons,  one  or  more,  exercised  or  enjoyed  a 
franchise,  and  determined  that  right,"  and 
that  it  afforded  "no  relief  for  official  miscon- 
duct, and  that  it  could  not  be  employed  to 
test  the  legality  of  the  official  action  of  pub- 
lic or  corporate  officers,"  and  the  statute  hav- 
ing been  re-adopted  with  this  theretofore  un- 
doubted construction,  section  5456  was  adopt- 
ed as  a  part  of  the  system  to  authorize  pro- 
ceedings against  the  corporation  in  one  case 
only,  mentioned  in  section  5456  of  the  Code. 

It  Is  true  that  section  1  of  the  Code  pro- 
Tides  that  the  word  "person,"  when  used  in 
the  Code,  includes  "corporations";  but  this 
section,  or  its  progenitor,  was  early  constru- 
ed to  have  limitations,  one  of  which -was  that 
the  word  "person"  did  not  include  "corpora- 
tion," if  to  so  read  it  rendered  the  statute 
inharmonious — as  it  will  certainly,  do  in  the 
case  at  bar.  Mayor  v.  Rowland,  26  Ala.  498, 
503.  In  this  case  it  was  said:  "The  statute, 
It  is  true,  authorizes  any  person  to  be  sum- 
moned as  a  garnishee  (Code,  §  2516),  and  sec- 
tion 1  of  the  Code  declares  that  the  word 
•person,'  when  used  In  it,  includes  a  corpora- 
tion aa  well  as  a  natural  person;  but  this 
must  be  understood  only  of  such  provisions 
as  will  allow  this  signification  to  be  given 
without  violating  their  evident  sense  and 
meaning.  When  by  the  context  it  is  clear  no 
such  meaning  was  Intended,  and  when  by 
thus  construing  the  word  'person'  it  would 
render  the  Code,  which  must  be  taken  as  a 
whole,  incongruous,  we  must  depart  from 
the  letter,  to  give  effect  to  the  spirit  and 
manifest  meaning  and  Intent  of  the  Legisla- 
ture." 

The  above-quoted  language  from  Chief  Jus- 
tice Chilton  could  never  be  more  aptly  ap- 
plied than  In  the  case  at  bar.  Here  the  stat- 
utes clearly  say :  "You  may  proceed  against 
corporations  and  persons  by  the  statutory  ac- 
tion In  the  nature  of  quo  warranto.  If  you 
desire  to  proceed  against  the  corporation,  you 
must  proceed  under  section  5450  of  the  Code, 
for  one  of  the  five  offenses  enumerated  in  that 
section.  See  section  5450.  If  you  desire  to 
proceed  against  a  person,  or  an  association  of 
persons,  you  must  proceed  under  section  5453 
of  the  Code,  for  one  of  the  three  offenses  or 
grounds  mentioned  In  this  section."  This 
remained  the  law  continuously,  until  the  Code 
of  1896  was  adopted,  when  section  5456  (pres- 
ent Code)  was  adopted,  and  this  provision 
ingrafted  upon  the  law  an  exception  to  the 
effect  that  when  the  proceeding  was  under 
section  5453,  against  persons,  for  acting  as  a 
corporation  without  being  duly  incorporated, 
then,  and  only  then,  the  "alleged"  corpora- 
tion may  be  Joined  as  a  party  defendant,  but 
that  the  Joinder,  in  such  case,  did  not  admit 
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its  corporate  existence,  or  otherwise  prejudice 
the  case  of  the  plaintiff. 

This  is  therefore  the  only  Instance  in 
which  a  corporation  may  be  proceeded 
against  under  section  5453.  And  it  has  been 
only  in  such  a  case  that  a  corporation  has 
ever  heretofore  been  proceeded  against  un- 
der section  5453.  In  the  case  at  bar,  no  per- 
sons are  proceeded  against,  for  acting  as  a 
corporation  without  being  duly  Incorporated, 
and  hence  section  5456  cannot  apply.  1 
contend  that  under  all,  or  any,  of  the  facts 
alleged  in  this  complaint,  it  not  only  appears 
that  no  proceeding  can  be  had  under  section 
5453,  but  that  it  also  appears,  affirmatively 
and  authoritatively,  that  the  state  cannot 
proceed  under  this  section.  If  any  coloring 
of  a  case  is  made,  it  is  under  section  5450, 
and  not  under  section  5453  or  section  5456. 

I  do  not  believe  that,  before  the  filing  of 
this  information  in  the  lower  court  (except 
as  I  shall  further  show),  it  was  ever  contend- 
ed that  a  corporation,  as  such,  could  be  pro- 
ceeded against  under  section  5453,  except  in 
the  one  solitary  contingency  provided  for  in 
section  5456.  I  may  be  wrong  In  this,  but 
I  do  not  think  I  am.  I  have  of  necessity 
been  required  to  examine  all  the  statutes  of 
a  general  nature,  which  have  ever  operated 
in  this  state,  and  of  necessity  to  examine 
every  decision  and  opinion  of  this  court, 
from  the  first  one  reported  in  Minor  to  the 
last  one  reported  in  174  Alabama;  and  I 
must  confess  that  I  have  never  seen  a  stat- 
ute or  a  decision  (unless  it  be  the  one  in  Til- 
lis  v.  Brown,  154  Ala.  403,  45  South.  589)  until 
this  one,  which  in  my  judgment  would  au- 
thorize a  proceeding  under  section  5453  of 
the  Code,  under  the  facts  averred  in  the  in- 
formation In  this  case.  To  my  mind  this  de- 
cision and  opinion  is  •  revolutionary ;  It  in- 
stitutes, and  gives  sanction  to,  a  practice 
never  heretofore  dreamed  of,  and  which  is 
counter  to  everything  ever  heretofore  enact- 
ed by  the  Legislature  or  decided  by  this 
court. 

It  was  never  contemplated  by  those  who 
drafted  or  enacted  section  5453  of  the  Code 
that  one  of  the  franchise  rights  of  a  corpora- 
tion properly  granted,  should  be  taken  away 
from  it,  for  a  failure  to  exercise  such  fran- 
chise right,  or  for  the  improper  exercise 
thereof.  This  much  Is  made  certain  by  sec- 
tion 5450  of  the  Code,  which  makes  a  failure 
to  exercise  its  privileges,  franchises,  or  pow- 
ers a  ground  for  forfeiture,  for  the  complete 
vacation  of  its  charter,  for  the  annulment  of 
its  existence  as  a  corporation. 

Under  our  statute  a  forfeiture  of  any  one 
of  a  corporation's  franchise  rights  is  made 
a  specific  cause  or  ground  for  the  annulment 
of  the  corporation's  entire  charter  and  its 
corporate  existence.  I  concede  that  but  for 
our  statutes  a  franchise  right,  once  granted, 
might  be  taken  from  a  corporation  for  "neg- 
lect, abuse,  or  surrender,"  without  further 
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disturbing  Its  charter.  But  our  statute  (sec- 
tion 5450  of  the  Code)  makes  a  forfeiture  of 
any  franchise  right  or  power  a  ground  for 
vacating  the  charter  or  annulling  the  exist- 
ence of  the  corporation  under  the  same  sec- 
tion, and  provides  that  in  such  cases  "judg- 
ment must  be  rendered  that  the  corporation 
be  excluded  from  such  corporate  rights,  privi- 
leges, and  franchises,  and  be  dissolved."  The 
only  Instance  In  which  a  corporation  can  be 
proceeded  against  for  exercising  a  given  fran- 
chise not  granted  or  conferred  Is  where  the 
corporation  itself  has  usurped,  or  unlawfully 
holds  or  exercises,  such  franchise.  Section 
5453  of  the  Code  applies  only  where  there  is 
a  holding,  or  an  exercise,  of  franchise  rights 
by  individuals  without  authority  of  law; 
It  has  not  now,  and  has  never  had,  any  ap- 
plication to  a  failure  to  hold  or  to  exercise 
the  powers  of  an  office  or  a  franchise,  which 
the  person  or  the  corporation  had  the  legal 
right  to  hold  or  to  exercise,  nor  to  a  negli- 
gent or  corrupt  holding  or  exercise  thereof. 
For  such  offenses  the  person  is  impeached 
and  removed  from  office,  or  the  corporation 
is  deprived  of  its  franchise  and  its  charter, 
as  a  penalty.  Or,  if  the  offense  is  not  seri- 
ous, long-continued,  willful,  or  inexcusable, 
the  proper  performance  of  these  duties  Is 
sometimes  compelled  by  mandamus,  or  the 
breach  thereof  prevented  by  injunction  or 
some  other  appropriate  remedy. 

In  other  words,  section  5453  is  to  prevent 
action  by  a  person  or  corporation  not  law- 
fully authorized  to  act;  while  section  5450 
is  to  punish  a  corporation  which  Is  author- 
ized to  act,  for  its  failure  to  act,  or  for  the 
doing  of  the  act  improperly,  and  to  prevent  it 
from  further  exercising  rights  which  it  pos- 
sesses. 

There  Is  no  complaint  in  this  case  that  the 
corporation  proceeded  against  has  no  right 
to  exercise  the  functions  here  complained  of ; 
the  whole  theory  is  that  the  corporation  has 
the  right,  and  that  it  is  its  duty,  to  exercise 
the  franchise  rights,  but  that  it  has  failed 
to  properly  exercise  such  franchise  rights 
and  to  discharge  the  duties  Imposed  upon  it 
by  the  grant  which  conferred  the  franchise 
rights.  For  this  reason,  there  is  shown  no 
color  of  right  to  proceed  under  section  5453 
of  the  Code.  The  proceeding,  therefore,  of 
necessity,  must  be  under  section  5450  of  the 
Code.  It  cannot  be  under  both  sections,  be- 
cause the-  facts  necessary  to  authorize  the 
proceeding  under  the  one  would  absolutely, 
affirmatively,  deny  the  right  to  proceed  under 
the  other.  I  do  not  mean  to  say  that  the  in- 
formation or  complaint  at  present  filed  in  this 
case  is  sufficient  to  authorize  the  state  to 
proceed  under  section  5450  of  the  Code;  but 
I  do  say  that  the  facts  alleged  affirmatively 
show  no  right  to  proceed  under  section  5453. 

The  basic  error  in  this  decision,  and  in  the 
majority  opinion.  Is  In  treating  a  mere  fail- 
ure to  perform  and  discharge  the  dutes  im- 
posed by  the  grant  of  franchises,  as  an  "un- 


lawful exercise"  of  the  franchises  within  the 
meaning  of  section  5453  of  the  Code.  I  take 
it  that  the  "unlawful  exercise"  of  a  fran- 
chise, within  the  meaning  of  this  section,  is 
the  exercise  of  the  franchise  without  au- 
thority of  law.  This  Interpretation  is  con- 
clusively borne  out  by  the  context,  and  by 
other  words  used  in  the  same  phrase  and 
connection,  such  as  "usurps"  and  "intrudes 
into."  You  cannot  usurp  nor  intrude  into  an 
office,  If  the  law  makes  It  your  duty  to  hold 
the  office  and  to  exercise  the  powers  and  dis- 
charge the  duties  thereof;  and  if  the  law 
confers  rights,  and  Imposes  duties,  upon  you 
as  to  such  office,  your  failure,  total  or  partial 
to  exercise  the  functions  and  to  discharge  the 
duties,  does  not  make  you  an  intruder  or  an 
interloper.  The  same  is  necessarily  true 
as  to  a  franchise  which  a  corporation  as  well 
as  an  Individual  may  hold  and  exercise.  This 
seems  to  me  to  be  so  plain  that  argument  or 
reasoning  cannot  make  its  meaning  clearer  or 
more  certain. 

If  the  Information  in  the  nature  of  quo 
warranto  is  intended  to  oust  the  defendants 
from  acting  as  a  corporation  and  to  test  the 
fact  of  the  incorporation,  it  must  of  neces- 
sity be  filed  against  individuals;  but  if  the 
object  Is  to  effect  a  dissolution  of  the  corpo- 
ration which  has  an  admitted  existence,  or 
is  merely  to  oust  such  corporation  from  some 
franchise  which  it  is  unlawfully  usurping, 
the  information  must  then  be  filed  against 
the  corporation  as  an  entity. 

If  the  proceeding  is  to  forfeit  a  franchise 
lawfully  acquired  and  held,  for  neglect  of 
public  duties  enjoined  by  the  grant  of  the 
franchise  or  by  other  law,  or  for  abuse  of  a 
franchise  lawfully  acquired  and  held  but 
wrongfully  exercised,  the  information  must 
set  forth  the  facts  with  that  exactness  re- 
quired in  pleadings  claiming  penalties.  The 
information  In  such  case  must  not  only  show 
a  sufficient  cause  of  forfeiture,  but  must  set 
forth  the  facts  and  the  data  on  account  of 
which  the  forfeiture  is  demanded.  If,  how- 
ever, the  object  of  the  proceeding  is  to  oust 
individuals  or  corporations  of  franchises 
which  the  state  asserts  that  it  has  never 
granted,  then  the  proceeding  is  analogous  to 
the  ancient  writ  of  quo  warranto  which  was 
a  prerogative  writ,  and  in  such  case  Its  pur- 
pose is  merely  to  require  the  defendant  to 
show  by  what  right  he  holds  or  exercises  the 
office  or  franchise.  In  such  case  the  informa- 
tion has  no  analogy  to  an  indictjnent  or  to  a 
declaration.  To  illustrate  by  referring  to  our 
statutes,  if  you  proceed  under  section  5450  of 
our  Code,  upon  complaint  or  information,  as 
it  is  indiscriminately  called,  the  allegations 
are  analogous  to  those  in  indictments  or 
declarations  claiming  penalties,  and  must 
clearly  and  succinctly  set  forth  the  facts  and 
data  which  show  a  forfeiture  of  the  charter 
or  franchise  right  which  is  alleged  to  have 
been  granted ;  but,  if  you  proceed  under  sec- 
tion 5453  of  the  Code,  you  merely  require 
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or  request  the  defendant  to  show  his  or  its 
authority  for  holding  the  office  or  usurping 
tbe  franchise  which  you  allege  has  never 
been  granted  to  or  conferred  upon  the  de- 
fendant In  this  last  case  it  is  a  complete 
answer  to  the  Information  to  say  that  the 
sovereign  has  granted  to  or  conferred  upon 
the  defendant  the  office  or  franchise  com- 
plained of,  and  then  set  out  the  charter  or 
grant,  if  required  to  be  In  writing. 

I'nder  section  5450  of  the  Code,  you  allege 
that  the  defendant  corporation  has  the  right 
to  use  the  franchise,  but  that  It  has  failed 
to  discharge  the  duties  imposed  upon  it  as  a 
consideration  of  the  grant;  and  that,  as  a 
I«nalty  therefor,  it  has  forfeited  its  charter 
or  its  franchise  right,  as  the  case  may  be. 
While,  under  section  5453,  you  require  tbe 
defendant,  individual  or  corporation,  to  come 
in  and  show  by  what  right  or  authority  he 
or  it  holds  such  office  or  exercises  such 
franchise  right ;  and,  if  he  or  it  cannot  show 
such  right  or  authority,  a  judgment  of  ouster 
as  to  such  office  or  franchise  is  entered. 

I'nder  section  5453  of  the  Code,  the  defend- 
ant or  respondent  must  either  disclaim  the 
office  or  "franchise,  or  affirmatively  show  au- 
thority to  hold  or  to  exercise  the  same;  a 
plea  of  not  guilty  is  no  answer,  because  the 
complaint  or  information  requires  the  defend- 
ant or  respondent  to  show  by  what  authority 
he  holds  the  office  or  franchise  In  question. 
The  only  appropriate  pleas  under  this  section 
are  those  of  disclaimer  or  .of  justification. 
The  plea  of  justification  Is  essentially  a  plea 
asserting  title  to  the  office  or  franchise,  and 
must  set  out  the  source  of  the  title  claimed 
by  the  respondent  If  the  plea*  shows  a  bad 
title,  judgment  may  be  rendered  against  the 
defendant  on  demurrer  to  the  plea. 

The  information  in  this  case  not  only  ad- 
mits, but  affirms,  that  the  respondent  was 
properly  incorporated  and  properly  invested 
by  grant  with  title  to  the  franchises  complain- 
ed of ;  it  does  not  attempt  to  show  that  its 
franchises  have  been  usurped,  but  alleges 
that  the  same  are  misused,  and  therefore  for- 
feited ;  and  that  for  this  reason  the  franchise 
should  be  returned  to  the  state,  the  sovereign, 
from  whence  it  proceeded. 

Judgment  of  seizure  of  the  franchise  is  the 
only  judgment  proper  to  be  rendered,  if  the 
allegations  be  sufficient  Such  a  judgment 
is  the  only  judgment  contemplated  under  sec- 
tion 5450  of  the  Code.  The  judgment  contem- 
plated, when  the  proceeding  is  under  section 
5453  of  the  Code,  is  one  of  ouster  merely — not 
one  of  forfeiture  or  of  seizure — and  the  sec- 
tion provides  for  the  cases  only  where  there 
has  never  been  any  grant  or  vesting  of  the 
omce  or  franchise  In  the  respondent  The 
Judgment  when  the  proceeding  is  under  the 
last  section,  is  that  the  assumed  or  usurped 
office  or  franchise  has  never  been  granted 
to  or  vested  in  respondent  and  that  the  claim 
thereto  is  null  and  void,  and  that  it  be  divest- 


ed out  of  the  respondent  and  revested  In  the 
sovereign,  as  under  section  5450. 

The  forms  of  judgment  prescribed  by  sec- 
tions 5465  and  5466  of  the  Code  show  this : 
Section  5465  shows  the  kind  of  Judgment  to 
be  rendered  when  the  proceeding  is  under 
section  5453;  and  section  5466  shows  the 
kind  of  judgment  to  be  rendered  when  the 
proceeding  Is  under  section  5450.  The  ma- 
jority opinion  proceeds  upon  the  idea  that 
the  kind  of  Judgment  prescribed  by  section 

5465  can  be  rendered  under  an  Information 
like  the  one  filed  In  this  case.  To  this  I  can- 
not agree.  The  only  judgment  which  can  be 
rendered  on  an  information  containing  the 
allegations  which  the  one  In  question  con- 
tains is  one  of  the  kind  described  in.  section 

5466  of  the  Code.  How  could  any  court  ad-, 
judge  this  respondent  guilty  of  usurping,  in- 
truding into,  or  unlawfully  holding  or  exer- 
cising Its  franchise,  when  It  Is  alleged  re- 
peatedly that  the  franchise  was  lawfully 
granted,  and  that  both  the  law  and  the  con- 
tract enjoined  the  duty  of  exercising  It? 
Such  a  judgment  on  such  an  Information 
could  not  be  supported.  The  judgment  would 
not  only  fail  to  be  supported  by  the  pleading, 
but  would  be  plainly  and  exactly  contradict- 
ed thereby. 

The  ppinion  has  also  misconceived  the  stat- 
ute as  to  the  right  of  jury  trial.  It  is  said 
that  each  of  the  parties  has  the  right  to  de- 
mand a  jury  trial,  at  the  time,  and  in  the 
mode,  specified  In  section  5458  of  the  Code,  if 
the  proceeding  is  had  under  section  5453 ;  but 
that  neither  has  such  right  if  the  proceed- 
ing is  had  under  section  5450.  The  statute 
makes  no  such  distinction,  and  I  see  no  rea- 
son for  the  distinction.  To  my  mind  tbe 
court  In  effect  amends  the  statute.  I  do  not 
think  the  authorities  cited  support  the  con- 
clusion, but,  If  so,  they  are  to  my  mind  as 
clearly  wrong  as  this  case  would  be,  If  It 
were  the  pioneer  announcing  such  construc- 
tion. How  any  one  can  read  this  section  of 
the  Code,  to  wit  section,  5458,  and  say  that 
it  refers  or  relates  to  section  5453,  but  not 
to  section  5450,  is  more  than  I  can  under- 
stand. 

The  history  of  section  5458  is  well  known. 
This  court  held  that  In  proceedings  under 
this  article  of  the  Code,  relating  to  quo  war- 
ranto, the  Constitution  did  not  guarantee  the 
right  of  jury  trial,  and  that  in  the  absence 
of  a  statute  to  that  effect  the  court  might 
try  without  a  Jury.  The  Legislature,  to  meet 
this  decision,  passed  the  act  of  February  21, 
1893,  which  is  codified  as  section  3425  of  the 
Code  of  1896,  and  brought  forward  as  sec- 
tion 5458  of  the  Code  of  1907 ;  and  this  stat- 
ute provides  that  either  party  may  demand 
and  secure  a  jury  trial,  if  moved  for  within 
the  time  and  In  the  mode  prescribed  under 
the  statute;  and  how  it  can  be  said  that  it 
applies  only  when  the  proceeding  of  quo  war- 
ranto, or  the  Information  In  the  nature  there- 
of, Is  brought  under  one  section  of  that 
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article  of  the  Code,  and  not  nnder  the  other, 
is  more  than  I  can  understand. 

The  opinion  in  this  case  modifies,  if  it  does 
not  overrule  in  terms,  one  or  more  decisions 
of  this  court  To  this  part  of  the  opinion  I 
cannot  agree.  There  may  be  some  other  er- 
roneous decisions  of  this  court  on  the  subject 
of  quo  warranto  proceedings,  but  in  my  opin- 
ion they  are  not  those  pointed  out  in  the  ma- 
jority opinion.  If  any  of  the -cases  cited  in  the 
majority  opinion  support  the  conclusion  reach- 
ed in  this  case,  I  muse  say  that  I  do  not  so 
read  the  case  cited.  In  my  judgment  the 
cases  cited  were  construing  statutes  different 
from  ours.  The  statutes  therein  construed 
did  contain  provisions  very  much  like  section 
5453  of  our  Code ;  but  they  did  not  contain 
sections  like  5450  of  our  Code,  provided  ex- 
pressly for  all  cases  against  corporations,  or 
else  they  contained  other  provisions  express- 
ly authorizing  proceedings  against  corpora- 
tions, similar  to  the  proceedings  contemplated 
in  section  5453  or  other  sections  like  it 

The  fact  (which  the  majority  opinion  en- 
tirely overlooks)  is  that  there  are  other  sec- 
tions of  our  Code  which  exclude  corporations 
from  the  operation  of  section  5453,  If  the 
section,  standing  alone,  would  allow  it.  The 
majority  opinion  also  overlooks  or  ignores 
the  fact  that,  if  a  corporation  can  be  proceed- 
ed against  under  this  section,  it  cannot  be  so 
proceeded  against  unless  it  is  alleged  that  it 
has  done  one  of  the  things  specified  in  one 
of  the  three  subdivisions  of  that  section; 
and  I  do  not  think  that  it  can  be  said  that 
it  is  averred,  or  attempted  to  be  averred,  in 
this  information,  that  the  defendant  corpora- 
tion has  done,  or  is  doing,  anything  prohibit- 
ed in  either  of  those  subdivisions. 


Ex  parte  STEWART. 
(Supreme  Court  of  Alabama.   Dec.  18,  1913.) 

1.  Ustrer  (8  125*)— Recovery  of  Costs. 

Though  the  action  is  not  on  a  usurious 
debt  but  on  an  assignment  of  fees  made  to  se- 
cure payment  of  such  a  debt,  the  consideration 
of  the  assignment  being  in  issue,  Code  1907,  § 
3665,  providing  for  costs  for  defendant  if  it 
be  made  to  appear  that  usurious  interest  has 
been  intentionally  taken  or  reserved,  applies. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  J  363;  Dec.  Dig.  8  125.*] 

2.  Assignments  (8  87*)— Public  Officers— 
Fees  Earned  and  to  be  Earned. 

That  an  assignment  of  fees  of  a  public  of- 
ficer incidental  to  a  loan  by  the  assignee  to  the 
assignor,  is  void  as  to  unearned  fees  does  not 
make  it  void  as  to  earned  fees,  even  if  it  was 
intended  to  include  the  unearned  fees;  it  not 
being  entire  but  severable. 

[Ed.  Note.— For  other  cases,  see  Assign- 
ments, Cent  Dig.  8  125;  Dec.  Dig.  8  67.*] 

3.  Certiobabi  (8  68*)— Review— Questions 
of  Fact. 

The  intention  to  include,  in  an  assignment 
of  fees,  unearned  fees,  the  contract  not  ex- 
pressly providing  therefor,  and  the  amount  of 


fees  earned  and  unearned,  are  questions  of 
fact  not  reviewable  on  appeal 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  H  180-182;  Dec.  Dig.  8  68.*] 

Dowdell,  C.  J.,  and  McClellan  and  De  Graf- 
fenried,  JJ.,  dissenting. 

Certiorari  to  Court  of  Appeals. 

Action  by  R.  H.  Sample  against  S.  B.  Stew- 
art, administrator,  substituted  defendant 
Judgment  for  plaintiff  was  affirmed  by  the 
Court  of  Appeals  (62  South.  338),  and  defend- 
ant petitions  for  writ  of  certiorari  to  the 
Court  of  Appeals.  Certiorari  granted,  and 
decision  reversed  in  part  and  affirmed  in 
part 

Kyle  &  Hutson,  of  Decatur,  for  appellant 
Wert  &  Lynne,  of  Decatur,  and  Tidwell  & 
Sample,  of  New  Decatur,  for  appellee. 

MAYFIELD,  J.  This  case  is  here  by  cer- 
tiorari from  the  Court  of  Appeals.  The  case 
was  once  before  considered  by  this  court  on 
a  direct  appeal  from  the  Morgan  county  law 
and  equity  court  which  appeal  Is  reported 
in  168  Ala.  270,  53  South.  182.  It  was  then 
decided  that  the  plaintiff  was  entitled  to  re- 
cover a  certain  amount  of  the  fund  paid  into 
court,  and  which  was  claimed  by  the  sub- 
stituted defendant  On  the  next  trial  the 
court  instructed  the  Jury  that  the  plaintiff 
was  entitled  to  recover  a  certain  amount 
plus  the  interest  thereon.  There  was  a  plea 
of  usury  interposed  on  both  trials,  and  the 
plea  was  held  good  by  this  court  on  the  for- 
mer appeal.  On  the  second  trial  the  plea  of 
usury  was  practically  confessed  by  amending 
the  complaint  by  striking  out  all  of  the  usuri- 
ous interest  claimed  therein.  Notwithstand- 
ing this  the  plaintiff  recovered  full  costs  of 
the  defendant  of  which  he  complained  in  the 
trial  court  and  in  the  Court  of  Appeals. 

It  was  ruled  by  this  court  on  the  former  ap- 
peal that  as  a  part  of  the  tax  assessor's  fees 
assigned  by  him  to  plaintiff  was  unearned, 
the  assignment  was,  to  that  extent  abortive 
and  void;  but  that  the  fees  then  earned  by 
the  assessor  did  pass  by  the  assignment  and 
the  acceptance  by  the  collector. 

It  is  evident  that  both  the  trial  court  and 
the  Court  of  Appeals  attempted  to  follow  the 
law  %s  declared  by  this  court  on  the  former 
appeal.  The  consideration  and  the  object 
of  the  assignment  of  fees  and  commission's, 
by  the  deceased  assessor,  was  to  secure  the 
payment  of  a  loan  of  money  made  by  the  ap- 
pellee to  the  assessor.  The  assignment  was 
therefore  incidental  to  the  main  transaction, 
which  was  the  loan.  The  assessor  having 
died  before  the  loan  was  paid,  and  before 
appellee  had  collected  from  the  tax  collector 
the  fees  and  commissions  assigned,  appellee 
sued  the  collector  to  recover  the  assignment 
and  the  interest  accruing  thereon  since  the 
time  it  should  have  been  paid  over  to  ap- 
pellee. 

Appellant  as  the  administrator  of  the  as- 
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sessor,  succeeded  to  the  rights  of  his  intes- 
tate, and  claimed  the  fund  held  by  the  col- 
lector, and  interpleaded  and  was  made  the 
substituted  defendant  The  defense  of  usury 
was  pleaded,  and  the  plea  confessed  by  the 
amendment  of  the  complaint,  abating  the 
claim  as  to  the  whole  assignment  and  claim- 
ing the  principal  only. 

[1]  It  therefore  conclusively  appears  by 
the  record  proper  that  the  trial  was  had  as 
to  the  integrity  of  the  original  loan  on  the 
question  of  usury  and  of  the  assignment  on 
the  Question  of  its  being  against  public  policy 
in  so  far  as  it  related  to  unearned  fees  and 
commissions  of  the  deceased  assessor,  and 
that  both  of  these  issues  were  decided  In  fa- 
vor of  the  administrator,  the  appellant  here. 
The  appellant  has  been  required,  however,  to 
pay  the  whole  of  the  costs,  although  he  suc- 
ceeded in  his  defense  of  usury,  and  in  part 
as  to  the  unearned  fees  and  commissions. 
Of  this  he  complains  and,  we  think,  rightful- 
ly. Section  3665  of  the  Code  provides  that, 
"if  it  be  made  to  appear  that  usurious  inter- 
est has  been  intentionally  taken  or  reserved, 
the  defendant  recovers  full  costs."  In  this 
case  this  fact  is  made  to  appear  beyond  dis- 
pute and  by  the  record  proper.  The  trial 
court  and  the  Court  of  Appeals  held  that  the 
statute  did  not  apply,  for  the  reason  that 
this  was  not  an  action  on  the  usurious  con- 
tract or  loan  but  was  an  action  merely  to  re- 
cover on  the  assignment  as  to  which  there 
was  no  usury.  In  this,  as  we  have  shown, 
the  two  courts  were  in  error. 

It  conclusively  appears,  from  all  the  rec- 
ords on  every  appeal  in  this  ease,  that  the 
consideration  for  the  assignment  was  the 
usurious  loan;  and  this  consideration  was 
in  fact  and  in  law  made  an/  issue  in  this 
case  and  was  found  to  be  usurious,  and  the 
plaintiff  confessed  the  plea  of  usury  by  strik- 
ing out  the  usurious  claim.  This,  however, 
did  not  entitle  him  to  avoid  or  evade  the 
statute  above  set  out,  which  requires  a  plain- 
tiff to  pay  casts  when  he  has  intentionally 
taken  usurious  interest. 

[2,  9]  It  is  also  insisted  by  appellant  that, 
as  a  part  of  the  fees  and  commissions  were 
not  earned  when  assigned,  this  tainted  the 
whole  transaction  and  prevented  a  recovery 
even  of  the  part  that  had  been  earned.  To 
this  we  cannot  agree.  The  assignment,  as 
before  said,  was  merely  Incidental  to  the 
loan.  Not  that  the  transfer  was  intended  to 
be  merely  collateral,  but  it  was  incidental, 
notwithstanding  it  was  intended  to  be  both 
security  and  payment  for  a  usurious  loan. 
It  does  not,  in  our  opinion,  fall  within  the 
class  of  entire  contracts  whereof,  a  part  be- 
ing illegal,  all  must  fall.  It  rather  belongs 
to  the  class  of  contracts  which  are  severable 
and  may  be  enforced  so  far  as  legal  and  de- 
nied any  operation  so  far  as  illegal.  More- 
over, the  contract  does  not  expressly  provide 
for  the  transfer  of  unearned  commissions  or 
fees.    It  may  be  that  the  parties  thought 


[  that  the  amount  of  the  fees  and  commissions 
transferred  was  already  earned,  and  that 
there  was  no  intention  to  transfer  any  part 
that  was  yet  to  be  earned.  It  conclusively  ap- 
pears that  the  exact  amount  then  earned,  or 
that  to  be  earned,  was  unknown  and  unascer- 
tained, and  certainly  so  as  far  as  the  transfer 
was  concerned;  and  it  may  be  that  there  was 
no  intent  to  violate  the  law.  And,  if  there  was 
no  such  intent,  the  contract  was  not  void  as 
to  the  compensation  which  was  then  earned ; 
and,  if  the  full  amount  transferred  had  not 
been  then  earned,  the  assignment  would  cer- 
tainly transfer  all  that  had  been  earned.  In 
other  words,  it  is  not  certain  that  there  was 
any  intention  to  transfer  fees  or  commissions 
not  then  earned.  This,  however,  was  a  ques- 
tion of  fact  and  not  of  law,  and  we  could  not, 
even  if  we  so  desired,  review  the  finding 
thereon.  Likewise,  as  to  the  amount  of  earn- 
ed, and  the  amount  of  unearned,  compensa- 
tion, at  the  date  of  the  transfer,  this  was  a 
question  of  fact  and  not  of  law;  and,  being 
such,  it  was  one  which  neither  this  court 
nor  the  Court  of  Appeals  could  review. 

For  the  error  as  to  the  costs  the  judgment 
and  decision  of  the  Court  of  Appeals  is  re- 
versed ;  and  as  to  all  other  matters  it  is  af- 
firmed. 

Certiorari  granted,  and  decision  of  the 
Court  of  Appeals  reversed  in  part  and  in 
part  affirmed. 

ANDERSON,  SAYRE,  and  SOMERVILLB, 
JJ.,  concur.  DOWDELL,  C.  J.,  and  McCLEL- 
LAN,  and  DE  GRAFFENRIED,  JJ.,  dissent 


LOUISVILLE  &  N.  R.  CO.  v.  BECK. 

(Supreme  Court  of  Alabama.    June  30,  1913. 
Rehearing  Denied  Dec.  18,  1913.) 

Appeal  from  Law  and  Equity  Court  Mor- 
gan County;  Thomas  W.  Wert  Judge. 

Action  by  Ephraim  Beck  against  the  Louis- 
ville &  Nashville  Railroad  Company  for  in- 
juries. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

The  case  made  by  the  complaint  is  in  sub- 
stance as  follows:  That  the  railroad  main- 
tained in  connection  with  its  other  business 
a  yard,  in  and  through  which  there  were  laid 
railroad  tracks,  and  over  which  were  pro- 
pelled locomotives  and  trains,  and  that  plain- 
tiff was  in  the  employ  of  defendant  as  a 
watchman,  in  and  about  said  shop  and  yard, 
and  as  such  it  was  necessary  for  him  to  cross 
and  recross  said  tracks,  over  which  said  loco- 
motives were  being  propelled,  and  that  on 
the  date  named,  while  engaged  in  the  duties 
aforesaid,  and  while  acting  within  the  line 
and  scope  of  his  employment  and  while  cross- 
ing one  of  defendant's  tracks,  plaintiff  was 
impelled  by  the  near  and  rapid  approach  of 
one  of  defendant's  engines  on  said  track, 
which  was  in  charge  of  an  employe  of  de- 
fendant; that  plaintiff,  in  attempting  to  es- 
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cape  from  his  perilous  situation,  leaped  from 
said  track  onto  another  and  different  track 
of  defendant  In  said  yards,  and  while  there 
was  Immediately  struck  and  Injured  by  an- 
other of  defendant's  engines  in  charge  of  an 
employe  of  defendant,  which  was  traversing 
said  track  at  a  dangerous  and  rapid  rate  of 
speed.  The  names  of  said  employes  In  charge 
of  the  different  engines  are  alleged  to  be  un- 
known to  plaintiff.  Here,  also,  follows  a  cat- 
alogue of  his  injuries,  which  are  alleged  to  be 
the  result  of  the  negligence  of  defendant's 
employe  in  charge  of  the  first  engine  herein- 
above mentioned,  in  that  he  so  negligently 
ran  and  operated  said  engine  that  it  placed 
plaintiff  In  great  peril  as  aforesaid,  and  be- 
cause of  which  he  received  his  injuries.  The 
second  count  alleges  the  same  facts,  and  the 
negligence  alleged  is  that  defendant's  engi- 
neer, Padberg,  in  charge  of  the  engine  so  neg- 
ligently and  carelessly  conducted  himself  in 
and  about  the  management  of  the  engine, 
and  its  operation,  that  it  was  caused  to  run 
against  plaintiff  while  plaintiff  was  lawfully 
crossing  said  track  as  aforesaid;  and  it  is 
also  alleged  in  the  alternative  that  one  Walk- 
er, fireman  on  said  engine,  failed  to  notify 
the  engineer  of  the  perilous  situation  of 
plaintiff,  after  having  observed  that  plaintiff 
was  approaching  the  track  as  if  to  go  on 
same  in  front  of  an  engine,  and  after  observ- 
ing that  plaintiff  was  in  a  perilous  situation. 

Eyster  &  Eyster,  of  New  Decatur,  for  ap- 
pellant Wert  &  Lynne,  of  Decatur,  for  ap- 
pellee. 

PER  CURIAM.  Judgment  affirmed. 

MATFIELD,  J.  (dissenting).  The  majority 
of  the  court,  consisting  of  DOWDELL,  C.  J„ 
and  ANDERSON,  McCLELLAN,  and  DE 
ORAFFENRIED,  JJ.,  are  of  the  opinion  that 
there  is  no  reversible  error  in  the  record, 
that  the  court  properly  submitted  the  ques- 
tions of  negligence  and  contributory  negli- 
gence to  the  jury,  and  that  there  was  no  re- 
versible error  In  refusing  any  of  the  defend- 
ant's requested  charges,  which  are  the  only 
assignments  of  error  insisted  upon  by  appel- 
lant 

The  writer  of  the  opinion,  with  whom 
SAYRE  and  SOMER  VI LLE,  J  J.,  concur,  is 
of  the  opinion  that  there  was  shown  no  evi- 
dence of  actionable  negligence,  on  the  part 
of  the  defendant  or  of  its  agents,  under  the 
issues  made  by  the  pleadings,  and  that  the 
undisputed  evidence  shows  that  the  injury 
was  proximately  caused  by  the  plaintiff's 
own  negligence,  and  they  desire  to  state  the 
following  as  the  reasons  which  lead  them  to 
these  conclusions: 

The  action  is  to  recover  damages  for  per- 
sonal injuries  received  by  plaintiff  In  conse- 
quence of  being  struck  by  a  switch  engine 
while  in  the  switchyards  of  the  defendant 
railroad  company  at  New  Decatur. 

The  complaint  is  a  hybrid.   In  part  It  ap- 


pears to  declare  as  by  a  servant  against  his 
master,  and  in  part  to  declare  as  by  a  stran- 
ger against  the  railroad  company.  But  no  in- 
sistence is  made  in  argument  as  to  the  de- 
fects of  the  complaint  hence  we  will  notice 
the  complaint  only  in  so  far  as  it  is  necessary 
to  a  correct  decision  of  the  other  questions 
raised  and  insisted  upon  as  error. 

The  record  shows  that  the  case  was  tried 
upon  the  theory  that  the  cause  of  action  stat- 
ed was  that  of  a  servant  against  the  master, 
and  we  will  so  treat  it 

It  will  be  observed  that  neither  count  at- 
tempts to  declare  as  for  any  common-law 
liability  of  the  master,  so,  if  either  states  a 
cause  of  action,  It  must  be  one,  based  upon 
one  of  the  five  subdivisions  of  the  Employers' 
Liability  Act  It  is  difficult  to  tell  under 
which  subdivision  the  pleader  intended  to 
declare;  but  it  is  safe  to  say  that  the  only 
subdivision  under  which  the  complaint  could 
possibly  be  said  to  state  a  cause  of  action  is 
the  fifth.  That  subdivision  has  the  effect  to 
take  away  from  the  master  his  common-law 
defense  that  the  Injury  was  the  result  of  the 
negligence  of  a  fellow  servant  in  the  cases 
mentioned  in  the  subdivision.  The  subdivi- 
sion reads  as  follows:  "When  such  Injury  is 
caused  by  reason  of  the  negligence  of  any 
person  In  the  service  or  employment  of  the 
master  or  employer,  who  has  the  charge  or 
control  of  any  signal,  points,  locomotive,  en- 
gine, electric  motor,  switch,  car,  or  train  up- 
on a  railway,  or  of  any  part  of  the  track  of 
a  railway."   Code,  {  3910,  subd.  5. 

In  order  for  the  complaint  to  state  a  cause 
of  action,  it  must  be  referred  to  this  subdi- 
vision, and,  so  referring  it  the  negligence  re- 
lied on  must  be  that  of  the  engineer  who  had 
charge  or  control  of  the  locomotive  or  en- 
gine which  injured  plaintiff.  It  cannot  be 
referred  to  the  negligence  of.  the  fireman,  be- 
cause it  indisputedly  appears  that  the  fire- 
man did  not  at  the  time  of  the  injury,  have 
charge  or  control  of  the  engine,  but  that  the 
engineer  did. 

The  evidence  without  dispute  showed  that 
the  engineer  was  guilty  of  no  negligence. 
The  only  possible  negligence  which  any  of 
the  evidence  tended  to  show  was  that  of  the 
fireman  in  failing  to  notify  the  engineer  of 
plaintiff's .  proximity  to  the  track  or  perl], 
which  was  only  for  a  second  or  more,  Just 
prior  to  the  engine's  striking  plaintiff. 

The  plaintiff's  evidence  showed  conclusive- 
ly that  he  was  guilty  of  contributory  negli- 
gence In  getting  on,  or  dangerously  near  to, 
the  track,  without  stopping,  looking,  or  lis- 
tening for  an  approaching  engine.  He  at- 
tempts to  excuse  himself,  however,  by  alleg- 
ing that  he  was  placed  In  a  perilous  posi- 
tion by  the  negligence  of  the  defendant  and 
that  being  thus  overtaken  suddenly  by  dan- 
ger, obeying  the  Instincts  of  nature,  he  acted 
wildly  or  madly,  and  therefore  was  not  re- 
sponsible for  his  acts  under  such  perilous 
conditions;  and  alleges  that  the  liability 
must  be  visited  upon  the  defendant  for  the 
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negligence  of  placing  him  in  this  position  of 
peril. 

As  to  this  contention,  however,  the  proof 
utterly  fails.  If  plaintiff  was  in  a  perilous 
position,  it  was  one  which  he  voluntarily  as- 
sumed. 

It  being  thus  admitted  that  plaintiff  was 
guilty  of  contributory  negligence,  he  could 
recover  only  on  proof  of  subsequent  negli- 
gence on  the  part  of  the  defendant. 

Tbe  only  negligence  for  which  the  defend- 
ant, nnder  the  circumstances,  could  be  held 
liable  being  that  of  the  engineer,  and  the 
evidence  without  dispute  showing  that  he  was 
guilty  of  no  negligence,  initial  or  subsequent, 
tbe  defendant  was  entitled  to  the  affirmative 
charge. 

The  plaintiff  himself  testifies  that  the  en- 
gineer in  charge  of  the  engine  which  collided 
with  plaintiff  was  guilty  of  no  negligence. 
He  even  says  so  in  terms.  This  being  true, 
the  defendant  was  entitled  to  the  affirmative 
charge  requested,  and  there  was  reversible 
error  in  refusing  it  as  to  each  of  the  counts. 

In  accordance  with  the  conclusion  of  the 
majority,  the  Judgment  of  the  court  below  is 
affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON,  Mc- 
CLELLAN,  and  DE  GRAFFENRIED,  JJ., 
concur.  MATFIELD,  SATRE,  and  SOMER- 
VILLE,  JJ,  dissent 


NORTH  ALABAMA  TRACTION  CO.  et  al  v. 

HAYS  et  al. 
(Snpreme  Court  of  Alabama.    Dec  4,  1913.) 

L  E lass nt  Domain  (|  101*)  —  Change  of 

Gsade — Liability. 
Under  the  Constitution  and  statutes,  a 
city  bad  no  authority  to  improve  a  street  by 
changing  the  grade  thereof  to  the  injury  of 
abutting  property,  without  first  making  just 
compensation  to  the  owners  thereof. 

[Ed.  Note.— For  other  cases,  see  Eminent 
^rnain.  Cent  Dig.  if  269,  270;  Dec  Dig.  { 

2.  Eminent  Domain  (|  101*)  —  Change  of 
Grade  of  Stbeet— Liability. 

Where  a  city  elevated  the  grade  of  a  street 
59  feet  wide  from  sidewalk  to  sidewalk  and,  as 
required  to  do  by  an  ordinance,  a  street  rail- 
road company  raised  its  track  and  the  earth 
for  18  inches  on  either  side  to  conform  to  the 
newly  established  grade,  the  change  for  25  feet 
on  either  side  of  the  track  being  made  by  the 
city  and  not  by  the  railroad  company,  the  com- 
pany was  not  liable  to  abutting  owners  for  in- 
juries to  their  property  resulting  from  the  in- 
terference with  the  accessibility  thereof  and 
overflows  thereof  in  wet  seasons,  as  what  it 
did  could  not  have  been  the  proximate  cause  of 
the  injury. 

[Ed.  Note.— For  other  cases.see  Eminent  Do- 
main, Cent  Dig.  ff  269.  270;  Dec.  Dig.  {  101.*] 

3.  Appeal  and  Ebbob  (j  1178*)— Reversal  as 
to  One  ob  Mobe  Pasties. 

While  as  a  general  rule  joint  judgments 
are  treated  as  entireties  on  appeal,  and  a  re- 
versal on  the  appeal  of  one  defendant  will  re- 
quire a  reversal  as  to  both  and  the  rendering 


of  such  judgment  by  the  appellate  court  as  win 
permit  and  require  the  entire  controversy  to 
be  settled  in  one  proceeding  in  which  the  rights 
and  liabilities  of  all  parties  may  be  considered 
and  consistently  determined,  where,  in  an  abut- 
ting owner's  action  against  a  city  and  a  street 
railroad  company  for  injuries  caused  by  a 
change  of  grade  of  a  street,  it  appeared  on 
the  undisputed  facts  that  the  company's  act  in 
elevating  its  track  and  changing  the  grade  of 
the  street  for  18  inches  on  either  side  thereof 
had  no  proximate  connection  with  the  injury, 
while  the  exceptions  reserved  on  behalf  of  the 
city  had  no  merit  a  reversal  of  the  judgment 

Sainst  the  company  did  not  require  a  reversal 
the  judgment  against  the  city,  which  would 
therefore  be  affirmed. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4502-4572,  4656;  Dec. 
Dig.  |  1173.*] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;  D.  W.  Speake,  Judge. 

Action  by  Fannie  Hays  and  others  against 
the  North  Alabama  Traction  Company  and 
another.  From  a  judgment  for  plaintiffs,  de- 
fendants appeal.  Affirmed  In  part  and  re- 
versed and  remanded  in  part 

Eyster  &  Eyster,  of  New  Decatur,  for  ap- 
pellants. O.  Kyle,  of  Decatur,  for  appellees. 

SATRE,  J.  In  this  action,  brought  in 
1909,  appellees  recovered  Judgment  against 
the  city  of  Decatur  and  the  North  Alabama 
Traction  Company,  sued  jointly,  for  that  de- 
fendants elevated  the  grade  of  Church  street 
adjacent  to  appellees'  property  in  said  city, 
thereby  interfering;  with  the  accessibility  of 
the  property  and  causing  it  to  be  overflowed 
in  wet  seasons.  The  complaint  alleged  that 
the  work  which  caused  the  injury  was  done 
by  defendants  during  the  year  1909.  The 
traction  company  defended  on  the  ground,  to 
state  its  contention  in  a  general  way,  that 
what  it  had  done  had  not  proximately  and 
efficiently  contributed  to  the  injury  com- 
plained of,  and  this  defense,  we  think,  should 
have  been  allowed  to  the  undisputed  evi- 
dence. 

[1]  The  facts  were  these:  Prior  to  1909 
the  traction  company,  operating  under  a 
franchise  from  'the  city,  had  maintained  its 
track  along  the  center  of  the  street  on  the 
grade  previously  fixed  by  the  municipal  au- 
thorities, and  over  that  track  had  operated 
its  cars.  Measured  from  property  line  to 
property  line,  the  street  was  99  feet  wide. 
From  sidewalk  to  sidewalk  the  roadway 
measured  59  feet  In  1908  the  municipal  au- 
thorities determined  to  raise  the  grade  of  the 
street  the  cbange  involving  an  elevation  of 
two  to  three  feet  along  the  front  of  appel- 
lees' abutting  property.  Being  required  so  to 
do  by  an  ordinance,  the  traction  company,  to 
which  we  shall  hereafter  refer  as  the  defend- 
ant raised  its  track  and  the  earth  for  18 
inches  on  either  side,  so  as  to  conform  to  the 
newly  established  grade  of  the  street  The 
remainder  of  the  roadway  of  the  street  was. 
filled  in  by  the  city.  After  a  while  the  city 
covered  the   street,   including  defendant's 
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right  of  way,  so  to  speak,  with  a  pavement 
of  crushed  stone,  and  for  Its  pro  rata  share 
of  this  work  the  defendant  paid. 

[2]  Assuming  that  the  totality  of  the  work 
so  done  resulted  In  Injury  to  appellees'  prop- 
erty, our  Judgment  Is  that  this  defendant  is 
not  liable  therefor.  Under  the  Constitution 
and  statutes  of  this  state  the  municipality 
had  no  authority  to  construct  or  Improve  Its 
highway  to  the  Injury  of  abutting  property 
without  first  making  Just  compensation  to  the 
owner  for  the  injury  so  done.  No  more  could 
It  authorize  or  compel  the  defendant  so  to 
do.  We  are  not  required  to  say  what  would 
have  been  defendant's  responsibility  If  it 
had  done  the  entire  work  of  elevating  the 
roadway  of  the  street  on  the  procurement  or 
under  the  order  and  direction  of  the  dty 
council.  As  matter  of  fact  it  did  nothing 
outside  the  line  of  Its  rails  and  18  inches  on 
either  side.  What  it  did  had  no  effect  upon 
the  flow  of  water  to  either  side,  while  the  ele- 
vation of  its  track  left  the  roadway  of  the 
street  for  a  space  of  approximately  25  feet 
on  either  side  of  its  track  as  it  had  pre- 
viously been,  thus  making  It  plain  to  every 
practical  Intent  and  purpose  that  it  neither 
effected  nor  was  party  to  any  impairment  of 
appellees'  right  of  access.  It  should  there- 
fore have  been  acquitted.  The  trial  court 
held  to  a  different  view,  which  it  expressed 
in  its  rulings  on  evidence  and  In  instructions 
to  the  Jury,  and  its  Judgment  against  the 
traction  company  ought  to  be  reversed. 

[3]  As  appears  from  the  bond  for  super- 
sedeas and  the  certificate  of  appeal  this  ap- 
peal was  taken  by  the  traction  company  alone. 
Summons  was  issued  from  the  court  below  to 
the  dty  of  Decatur  to  appear  in  this  court 
and  Join  In  the  appeal  If  It  should  see  prop- 
er, and  It  has  appeared  and  has  assigned 
errors,  this  by  virtue  of  section  2884  of  the 
Code  of  1907  as  amended  by  the  act  of  April 
21, 1911  (Acts,  p.  589).  Appellees  have  moved 
to  strike  the  assignments  of  error  made  by 
the  dty  for  the  assigned  reason,  in  effect, 
that  the  dty  did  not  Join  In  the  appeal  bond; 
the  purpose  and  expectation  being,  we  pre- 
sume, that  the  Judgment  as  against  the  city 
should  stand  In  the  event  the  Judgment 
against  the  traction  company  should  be  re- 
versed. The  general  rule.  Is  that  Joint  Judg- 
ments are  to  be  treated  as  entireties  on  ap- 
peal, and  a  reversal  on  the  appeal  of  one  de- 
fendant will  require  a  reversal  as  to  both,  the 
reason  and  policy  of  the  rule  being  that, 
where  the  rights  and  obligations  of  the  par- 
ties are  necessarily  blended  in  the  Judgment, 
and  are  thus  dependent  one  upon  the  other, 
though  they  be  not  strictly  Joint,  the  appel- 
late court  will  render  such  Judgment  as  will 
permit  and  require  the  entire  controversy 
to  be  settled  in  one  proceeding,  in  which  the 
rights  and  liabilities  of  all  parties  may  be 
considered  and  consistently  determined.  El- 
liott, App.  Proa  §§  574,  575.  But  here,  as  we 


have  seen,  on  the  undisputed  facts  the  trac- 
tion company  had  no  proximate  or  respon- 
sible connection  with  the  wrong  and  Injury 
of  which  the  appellees  complain.  The  prin- 
ciple of  the  entirety  of  Judgments  on  appeal 
can  therefore  have  no  Just  application  to  this 
case,  even  though  It  be  conceded  that  Judg- 
ments In  tort  are  not  generally  severable — a 
concession  we  are  not  prepared  to  make,  in 
view  of  our  statutes  which  make  the  obliga- 
tion of  parties  bound  by  Judgment  several  as 
wdl  as  Joint    Code,  9  2503. 

Most  of  the  exceptions  shown  by  the  record 
were  reserved  specifically  on  behalf  of  the 
traction  company.  Such  as  were  reserved 
on  behalf  of  the  dty  of  Decatur  related  to 
rulings  of  small  consequence,  and  seem  to 
have  no  merit  No  brief  has  been  filed  for 
the  dty.  Its  Joinder  in  the  appeal  appears  to 
have  been  a  pro  forma  proceeding.  It  results 
that  the  Judgment  as  against  the  city  must 
be  affirmed.  This  result  attained,  we  need 
not  pa  as  upon  the  motion  to  strike,  for  in  any 
event  appellees  must  be  content  with  a  Judg- 
ment against  the  dty  alone. 

The  Judgment  as  against  the  traction  com- 
pany will  be  reversed,  and  the  cause  as  to  It 
remanded,  in  order  that  the  trial  court  may 
dismiss  with  an  order  properly  apportioning 
the  costs  In  that  court  between  the  dty  of 
Decatur  and  the  plaintiff. 

The  costs  on  appeal  will  be  taxed  against 
the  appellees.  Affirmed  In  part  and  reversed 
and  remanded  In  part 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


SELLERS  et  al.  v.  DICKERT  et  aL 
(Supreme  Court  of  Alabama.    Dec  4,  1913.) 

1.  Evidence  (f  385*)— Parol  Evidence  Af- 
fecting Writings— Existence  of  Written 
Instrument. 

The  doctrine  that  forbids  parol  evidence 
to  vary,  alter,  or  contradict  a  written  contract 
necessarily  rests  upon  the  existence  of  a  valid 
"written"  instrument  expressing  the  obligations 
assumed  by  or  imposed  upon  the  parties. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  55  1757, 1758;  Dec.  Dig.  |  385.*] 

2.  Evidence  ({  441*)— Parol  Evidence — Im- 
plication from  Written  Instrument. 

The  implication  is  that  an  executed  writ- 
ing contains  all  stipulations,  engagements,  and 
promises  the  parties  intend  to  make  or  to  as- 
sume, and  that  all  previous  negotiations,  con- 
versations, and  parol  agreements  are  merged  in 
the  terms  of  the  instrument 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  «  1719,  1723-1763,  1765-1S45I 
2030-2047;    Dec  Dig.  $  441.*] 

3.  Evidence  (|  400*)  — Parol  Evidence  — 
Identifying  Contract. 

In  an  action  on  a  dnebill,  payable  as  "pro- 
vided by  the  terms  of  the  original  contract," 
parol  evidence  was  admissible  to  identify  the 
contract  meant,  though  there  was  a  prior  writ- 
ten contract  between  the  parties;    such  evi- 
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dence  not  having  the  effect  of  altering,  varying, 
or  contradicting  such  prior  written  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2115-2128;  Dec.  Dig.  |  460.»] 

4.  Evidence  (I  442*)— Pabol  Evidence  AF- 
FECTING WETTINGS  — ESTABLISHING  TEBM8 
OF  CONTBACT. 

Where  the  dnebiil  sued  on  was  payable  as 
provided  by  "the  original  contract,"  parol  evi- 
dence was  admissible  as  to  the  terms  of  "the 
original  contract,"  though  there  was  a  prior 
written  contract  between  the  parties,  which  the 
witnesses  testified  contained  only  a  portion  of 
"the  original  contract,"  as  it  could  not  be  said,  ! 
is  a  matter  of  law,  that  "the  original  contract"  i 
meant  such  written  contract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1874-1897;  Dec/Dig.  §  442.*] 

5.  Contracts  (|  176*)— Constbuction— Queb-  ] 
Hons  fob  Jubt— Identity  of  Contract. 

In  an  action  on  a  duebill,  payable  as  pro- 
Tided  by  the  "original  contract,"  the  identity 
of  the  "original  contract"  was  a  question  for  i 
the  jury,  though  there  was  a  prior  written  con-  | 
tract  between  the  parties,  which  was  claimed 
to  be  the  contract  meant 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  767-770.  917,  956,-  979,  1041, 
1097, 1825;  Dec.  Dig.  f  176.*] 

6.  Evidence  (I  471*)— Opinions— I ntebpbe- 
tation  of  wbitten  Instrument. 

Id  determining  what  was  the  "original, 
contract"  referred  to  in  the  duebill  sued  on,  it 
was  proper  to  ask  the  witnesses  what  "the 
terms  of  the  original  contract"  were,  without 
thereby  offending  the  rule  forbidding  the  inter- 
pretation of  written  instruments  by  other  than 
the  court  itself. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  !|  2149-2185;  Dec  Dig.  |  471.*] 

7.  Evidence  (f  471*)— Opinions— Interpre- 
tation OF  WBITTEN  I N8TBTJMENT. 

In  an  action  on  a  duebill,  payable  as  pro- 
Tided  by  the  "original  contract,"  it  was  er- 
ror to  allow  a  witness  to  be  asked  to  "inter- 
pret" the  reference  in  the  duebill,  since  it  is 
the  function  of  the  court,  and  never  the  priv- 
ileze  of  a  witness,  to  interpret  a  writing  in  evi- 
denct 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2149-2185;  Dec  Dig.  f  471.*] 

8.  Evidence  (|  472*)  —  Opinion  Evidence  — 
Conclusions  of  Witness. 

In  an  action  on  a  duebill,  payable  as  pro- 
vided in  the  "original  contract  It  was  error 
to  admit  testimony  that  it  was  given  for  the 
balance  of  the  purchase  price  of  certain  prop- 
erty, since  whether  it  was  given  therefor  de- 
pended on  the  terms  of  the  original  contract, 
and,  while  the  witness  could  testify  what  its 
terms  were,  he  could  not  state  his  conclusion 
upon  a  question  which  was  for  the  jury  to 
decide. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cmt.  Dig.  f§  2186-2195,  2248;  Dec  Dig.  | 
472»] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; Hugh  D.  Merrill,  Judge. 

Assumpsit  by  Oma  Dickert  and  another 
against  E.  M.  Sellers  and  another.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded. 

Most  of  the  facts  appear  from  the  opinion. 
The  several  assignments  of  error  grouped  as 
A.  under  subdivision  3,  refer  to  the  follow- 
ing 


(2)  The  court  erred  In  overruling  objection 
of  appellants  to  the  following  question  asked 
by  appellees  of  the  witness  L.  M.  Winn: 
"Now,  state  what  was  the  trade  that  you 
made  for  Misses  Dickert  and  Landt  with 
the  Drs.  Sellers." 

(3)  Overruling  objection  to  question  to 
same  witness:  "Well,  state  whether  or  not 
anything  was  said,  Doctor,  in  this  transac- 
tion, whether  anything  was  said  in  this  trade 
with  Sellers,  or  whether  It  was  agreed  to  by 
you  and  Dr.  Moore,  for  the  plaintiffs,  that 
plaintiffs  would  wait  for  the  $5,000  to  be 
raised  by  the  trustees  before  they  could  re- 
ceive their  $2,000,  there  or  about  the  time  of 
making  this  contract" 

J4)  Answer  of  witness:  "They  were  to  re- 
ceive $2,000,  to  be  paid  by  defendant,  $1,000 
down,  and  $1,000  In  60  days.  It  was  first 
agreed  that  they  would  pay  whatever  amount 
of  indebtedness  there  was  on  the  furniture 
as  soon  as  it  was  moved." 

(5)  Overruling  objection  to  question  to 
same  witness:  "Well,  now,  what  was  this 
you  say  then?  Go  on  and  state." 

(9)  The  court  erred  in  overruling  appel- 
lant's motion  to  exclude  all  the  evidence  of 
alleged  agreements  between  defendants  and 
plaintiffs  prior  to  March  18,  1912,  as  testified 
to  by  the  witness  Winn,  to  the  effect  thaa  de- 
fendants agreed  to  buy  the  property  of  the 
Annlston  Hospital,  or  of  the  plaintiffs,  for 
$2,000,  to  be  paid  by  defendants. 

(10)  Overruling  objection  to  question  asked 
the  witness  Moore:  "60  ahead  and  state  the 
conversation  you  had." 

(11)  In  declining  to  exclude  the  answer  to 
said  question:  "The  conversation  didn't 
amount  to  anything  that  night,  except  that 
Dr.  Sellers  said  that  I  could  have  some  in- 
fluence with  Dr.  Winn,  and  that  the  two  of 
us  could  manage  the  other  hospital,  that  he 
and  his  brother  could  not  trade  with  the 
girls,  unless  they  could  do  it  through  us, 
and  that  was  about  all  that  was  done  that 
night  The  next  day  was  Sunday,  and  I 
was  over  at  the  West  End  Drug  Store  on 
Fifteenth  street  E.  M.  Sellers  stopped  over 
to  see  me,  and  made  the  proposition  that,  If 
I  could  make  the  trade  with  the  young  ladies, 
he  would  give  them  $1,500,  and  give  Winn 
and  myself  $250  apiece  for  making  the  trade, 
and  I  told  him  I  would  see  Winn.  I  saw 
Winn  the  next  day,  and  we  agreed  to  call 
Dr.  Sellers  and  let  it  be  $2,000  for  the  equip- 
ment of  the  Annlston  Hospital  to  be  paid 
to  the  young  ladies,  and  not  to  pay  us  any- 
thing, and  we  would  do  just  as  much  towards 
the  consummation  of  the  trade  as  if  he  had 
divided  with  us." 

(12)  Overruling  objection  to  question  to 
same  witness:  "What  trade  did  you  finally 
consummate  for  them  with  reference  to  how 
much  they  should  receive  from  the  Sellers 
Bros,  for  their  equipment,  good  will,  estab- 
lished business,  etc.?" 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  eV  Rep'r  Indexes 
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(IS)  Refusal  to  exclude  answer  to  same: 
"The  final  consummation  was  that  the  girls 
were  to  get  $2,000 ;  $1,000  when  they  moved, 
and  another  $1,000  In  60  days." 

(18)  Overruling  objection  to  question  to 
same  witness:  "State  what  Dr.  Sellers  said 
on  that  occasion  about  the  payment  of  the 
$2,000." 

(19)  Failure  to  exclude  answer:  "He  said 
he  would  pay  $1,000  when  they  were  moved, 
and  another  $1,000  In  60  days,  or  when  he  got 
the  first  payment  of  $5,000  from  the  trade 
with  the  city;  and  I  asked  him  the  question, 
'Suppose  you  don't  ever  get  the  $5,000? 
and  he  said,  'Yes;  but  I  know  we  will,  and 
we  will  guarantee  that  we  do,  and  that  this 
will  be  paid.' " 

(20)  Question  to  same  witness:  "Was 
there  anything  said,  Doctor,  about  plaintiffs 
being  paid  out  of  the  $5,000,  and  having  to 
be  paid  out  of  the  $5,000  before  they  re- 
ceived anything?" 

(21)  Failure  to  exclude  the  answer:  "If 
there  was  anything,  I  didn't  hear  it." 

(22)  Motion  to  exclude  all  of  the  testimony 
of  the  witness  Moore  as  to  an  alleged  prior 
verbal  agreement  or  contract,  prior  to  the 
execution  of  the  contract  in  evidence,  dated 
March  18,  1912. 

(82)  Refusal  to  give  charge  6:  "The  only 
contract  you  can  consider  in  this  case  is 
that  in  writing  dated  March  18,  1912,  be- 
tween plaintiffs  and  defendants,  and  you  can- 
not consider  any  verbal  agreement  alleged  to 
be  made  prior  thereto,  or  contemporaneous 
therewith,  between  the  parties  or  their 
agents." 

(33)  Refusal  to  give  charge  7:  "If  plain- 
tiffs and  defendants  agreed  on  a  trade,  and 
subsequently  reduced  their  agreement  to 
writing  on  March  18,  1912,  then  you  can  con- 
sider only  the  said  written  agreement  in 
determining  the  contract  between  the  par- 
ties." 

(35)  Charge  9:  "You  should  not  consider 
any  alleged  verbal  agreement  in  the  case  pri- 
or to  the  written  agreement  dated  March  18, 
1912,  between  plaintiffs  and  defendants,  nor 
any  alleged  verbal  agreement  made  at  the 
time  said  written  agreement  was  made." 

The  question  set  out  in  assignment  of  er- 
ror 26  is  as  follows:  To  the  witness  Moore: 
"I  will  ask  you  whether  or  not  you  mean  to 
say,  by  the  words  'due  by  the  terms  of  the 
original  contract,'  due  by  the  terms  of  the 
verbal  contract,  what  was  the  original  con- 
tract;" and  the  answer:  "$1,000  down,  and 
$1,000  in  60  days." 

Rutherford  Lapsley  and  James  F.  Mat- 
thews, both  of  Annlston,  for  appellants.  Wil- 
iett  &  Wlllett,  of  Annlston,  for  appellees. 

McCLELLAN,  J.  Prior  to  March  18,  1912, 
Misses  Dickert  and  Landt  (appellees)  owned 
and  operated  the  Annlston  Hospital,  and  Drs. 
E.  M.  and  W.  D.  Sellers  (appellants)  owned 
and  operated  the  Sellers  Hospital.   With  the 


purpose  of  establishing  out  of  these  two  prop- 
erties, and  equipments,  and  institutions  a 
public  hospital  in  Annlston,  Misses  Dickert 
and  Landt  constituted  Drs.  Winn  and  Moore 
their  agents  to  negotiate  with  the  Drs.  Sel- 
lers, and  also  bind  them  in  the  premises.  On 
March  18,  1912,  the  Drs.  Sellers  and  Misses 
Dickert  and  Landt  (through  the  hand  of  one 
of  their  agents)  signed  the  instrument  of 
which  the  following  Is  the  substance:  "Know 
all  men  by  these  presents  that  this  contract 
is  hereby  made  by  and  between  M.  O.  Dickert 
and  O.  V.  Landt,  doing  business  as  the  An- 
nlston Hospital  Company,  party  of  the  first 
part,  and  E.  M.  Sellers  and  W.  D.  Sellers, 
party  of  the  second  part,  and  it  is  mutually 
agreed  and  understood  as  follows:  That,  in 
consideration  of  the  mutual  agreement  of 
the  parties  hereto,  the  parties  of  the  first 
part  contract  and  agree  to  sell  and  convey 
to  the  said  parties  of  the  second  part  the 
equipment,  and  outfit,  and  all  property  con- 
nected therewith,  not  including  the  real  es- 
tate In  which  the  same  is  located,  of  the  said 
Annlston  Hospital  Company  in  consideration 
of  the  sum  of  one  ($1.00)  dollar  to  be  paid 
by  the  said  parties  of  the  second  part  to  the 
parties  of  the  first  part;  and  the  parties  of 
the  second  part  contract  and  agree,  upon  re- 
ceipt of  the  said  conveyance  of  the  equipment 
of  the  Annlston  Hospital  Company,  to  sell 
and  convey  by  good  and  sufficient  deeds,  with 
covenants  of  warranty,  the  property  known 
as  the  Sellers  Hospital,  and  all  equipment 
connected  therewith,  and  also  the  property 
wnjch  shall  have  been  conveyed  to  the  parties 
of  the  second  part  by  said  Dickert  and  Landt, 
and  which  is  above  referred  to,  to  certain 
named  trustees  to  be  agreed  upon  for  the 
benefit  of  the  public,  at  and  for  the  consid- 
eration to  be  paid  to  the  parties  of  the  sec- 
ond part  of  the  sum  of  twenty-five  thousand 
($25,000.00)  dollars,  said  payment  to  be  made 
as  follows:  The  sum  of  five  thousand  ($5,- 
000.00)  dollars  in  sixty  days,  and  the  bal- 
ance of  said  purchase  money  in  five  annnji 
Installments  of  four  thousand  ($4,000.00)  dol- 
lars each,  with  interest  on  each  note  payable 
annually  at  eight  per  cent  per  annum." 

On  March  30,  1912,  the  Drs.  Sellers  execu- 
ted the  instrument,  called  a  duebill  in  the  rec- 
ord, in  words  and  figures  as  follows:  "Due 
Drs.  Moore  and  L.  M.  Winn  $1,000  in  60  days, 
provided  by  the  terms  of  the  original  con- 
tract" This  is  the  foundation  of  the  present 
suit;  common  counts  and  counts  in  special 
assumpsit  being  employed  In  the  statement  of 
the  cause  of  action.  While  mere  mention  is 
made  in  brief  for  appellant  that  the  court 
erred,  as  assigned,  in  overruling  the  demur- 
rer to  count  2  as  amended,  no  insistence  upon 
this  assignment  appears  In  the  brief  for  appel- 
lant There  is  no  assignment  of  error  in- 
sisted upon  that  is  predicated  of  rulings  on 
the  pleadings. 

The  major  question  presented  for  review 
Is  the  propriety  of  the  trial  court's  action  in 
allowing  the  plaintiff  to  adduce  evidence  of 
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obligations  assumed  or  promises  made  outside 
of  the  Instrument  of  March  18,  1912,  quoted 
above.  The  real  Issue  between  parties  may 
be  made  to  more  clearly  appear  by  stating, 
summarily,  the  respective  concrete  conten- 
tions: For  the  plaintiffs,  that  defendants  en- 
gaged to  pay  plaintiffs,  in  any  event,  $2,000 
for  their  unqualified  contribution,  in  proper- 
ty, to  the  unit  made  by  the  aggregation  of 
both  the  hospital  properties,  which,  it  was 
the  expectation  and  purpose,  would,  in  effect, 
be  sold  to  the  public,  represented  by  trustees, 
and  paid  for,  to  the  defendants  as  the  tempo- 
rary repositories  of  the  title,  by  popular  sub- 
scription, and  that  $1,000  was  paid  by  de- 
fendants, and  the  other  $1,000  was  repre- 
sented by  the  duebill,  made  payable  to  the 
mentioned  agents  of  the  plaintiffs,  who  were 
without  pecuniary  interest  therein;  and,  for 
the  defendants,  that  there  was  no  assump- 
tion by  them  of  an  absolute  obligation  to  pay 
plaintiffs  $2,000,  but  only  to  pay  them  that 
gam  If  the  sum  to  be  raised  in  a  definite  time 
by  popular  subscription  was  paid  to  the  de- 
fendants— a  condition  that  was  not  met — the 
scheme  being  to  sell  the  combined  property 
to  trustees  for  the  public  for  $25,000,  $2,000 
of  which  should  go  to  the  plaintiffs  for  their 
property  contribution,  and  the  rest  to  defend- 
ants, and  that  the  duebill  was  but  a  token 
of  the  balance  ($1,000  having  already  been 
paid  by  defendants),  to  pay  which  the  as- 
surance was  wholly  contingent  upon  the  event 
stated  It  is  thus  seen  that  the  paramount 
substantial  Issue  was  whether  the  defendants 
engaged  unqualifiedly  to  pay  $2,000  to  plain- 
tiffs for  their  hospital  property.  If  the  de- 
fendants' theory  of  the  matter  was  sustained, 
of  course  the  plaintiffs  could  not  recover; 
bat,  if  that  of  the  plaintiffs  prevailed,  the 
liability  of  defendants  was  established.  In 
the  process  of  supporting  their  theory  the 
court  allow  the  plaintiffs,  over  the  defend- 
ants' objections,  to  introduce  parol  evidence 
dehors  the  writing  of  March  18,  1912.  This 
testimony  was  to  the  effect  that  a  contract 
consistent  with  the  plaintiffs'  theory,  stated 
before,  was  made,  and  that  the  duebill  was 
an  accordant  element  thereof — a  contract  not 
fully  set  forth  In  the  writing  of  March  18, 
1912.  The  basis  of  the  objections  made  for 
defendants  was  the  familiar  doctrine  which 
forbids  the  adduction  of  parol  evidence  to 
vary,  alter,  or  contradict  a  written  contract; 
and  It  is  earnestly  insisted  for  appellants 
that  the  matters  of  evidence  admitted  for 
plaintiffs  do  not  fall  within  any  of  the  rec- 
ognized "exceptions"  to  the  general  doctrine 
mentioned.  Counsel  say,  in  substance  in 
this  connection,  that  the  application  of  the 
law,  and  not  the  law,  is  the  real  subject  of 
their  controversy. 

[1,2]  The  general  doctrine  invoked  for  ap- 
pellants necessarily  rests  upon  the  existence 
of  a  valid  written  Instrument  expressing  the 
obligations  assumed  by  or  Imposed  upon  the 
parties.  The  implication,  at  least,  Is  that  the 
executed  writing  contains  all  stipulations,  en- 


gagements, and  promises  the  parties  intend 
to  make  or  to  assume,  and  that  all  previous 
negotiations,  conversations,  and  parol  agree- 
ments are  merged  in  the  terms  of  the  Instru- 
ment. 

[3]  The  basis  for  this  action— the  bill  of 
sale  quoted  before — was  executed  12  days 
after  March  18,  1912,  and  at  least  that  num- 
ber of  days  after  the  parol  agreements  to 
which  the  witnesses  were  allowed  to  testify. 
In  effect  the  first  clause  of  the  duebill  said: 
"I  owe  Doctors  Moore  and  Winn  one  thou- 
sand dollars,  to  be  paid  In  sixty  days  from 
March  30,  1912."  To  this  there  is  added, 
"provided  by  the  terms  of  the  original  con- 
tract" Manifestly,  the  express  reference 
there  made  to  an  "original  contract"  required 
parol  evidence  to  identify  the  subject  of  the 
reference.  The  duebill  did  not  describe  the 
"original  contract,"  either  by  date  or  other 
expressly  identifying  method.  If  it  had  defi- 
nitely referred  to  the  instrument  of  March 
18,  1912,  then  there  would  be  presented  the 
unalloyed  question  to  which  counsel  have 
devoted  an  able  and  elaborate  discussion. 
The  paper  not  having  done  so,  it  is  clear 
that  parol  evidence  was  properly  receivable 
to  Identify  the  "original  contract"  But  evi- 
dence to  identify  a  contract  referred  to  In 
another  paper  and  evidence  to  alter,  vary,  or 
contradict  if  so,  a  written  contract  referred 
to  in  another  paper,  which  has  been  identi- 
fied, are,  of  course,  very  different  matters — 
matters  not  to  be  confounded  when  due  re- 
gard for  established  rules  of  evidence  Is  re- 
quired. 

[4,6]  Under  this  duebill,  a  vitally  impor- 
tant inquiry  of  fact  was,  What  were  the 
"terms  of  the  original  contract"?  There  was 
no  possible  way  in  which  to  establish  the 
fact  other  than  by  evidence  aliunde  the  due- 
bill.  The  Instrument  of  March  18,  1912,  lt> 
self  did  not  establish  the  fact  though  it  was 
undoubtedly  evidence  tending  so  to  do  when 
parol  evidence  was  presented  to  evidentially 
refer  the  terms  of  the  duebill  to  that  instru- 
ment The  defendants,  in  effect  affirm  that 
the  reference  in  the  duebill  was  to  the  In- 
strument of  March  18,  1912,  and  to  nothing 
else;  but  the  plaintiffs  contested  that  affir- 
mation, and  asserted  through  their  testimony 
that  that  instrument  was  not  alone  the  "orig- 
inal contract"— that  the  "original  contract" 
had  another  feature  which  supported  the 
liability  the  duebill  evidenced.  Hence,  be- 
fore the  doctrine  appellants  would  Invoke 
could  have  operation  and  effect  it  would  be 
necessary  to  affirm,  as  a  matter  of  law,  that 
the  written  instrument  was  the  "original 
contract"  referred  to  in  the  duebill.  Obvi- 
ously, this  could  not  be  done  by  the  trial 
court  without  deciding  an  issue  which  was 
necessarily  a  question  for  the  jury. 

[8]  In  determining  what  was  the  "original 
contract"  those  advantaged  to  know  the  • 
facts  were  the  sources  of  information  in  the 
premises,  and  it  was  competent  to  ask  them 
in  the  words  of  the  duebill,  or  in  other  equiv- 
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a  lent  phrases,  what  were  "the  terms  of  the 
original  contract,"  and  thereby  offend  no 
rule  forbidding  the  interpretation  or  con- 
struction of  written  Instruments  by  other 
than  the  court  itself.  Such  questions  evoke 
knowledge  of  a  fact  or  a  combination  of 
facts  comprehended  in  the  term  "contract.'' 
The  several  assignments  of  error  grouped 
as  A  under  subdivision  8  of  appellants'  brief 
are  without  merit 

[7]  There  was  manifest  error  in  allowing, 
over  defendants'  apt  objection,  the -question, 
copied  in  assignment  23,  propounded  to  the 
witness  Dr.  Moore  whereby  the  witness  was 
asked  to  interpret  the  reference  in  the  due- 
bill.  It  is  ever  the  function  of  the  court,  and 
never  the  privilege  of  a  witness,  to  construe 
or  interpret  a  writing  in  evidence.  The  mo- 
tion to  exclude  the  answer  to  this  question 
was  also  erroneously  overruled.  The  ques- 
tion set  out  in  assignment  26  was  subject  to 
like  fault,  and  it  was  error  to  allow  it  over 
defendants'  objection. 

[I]  There  was  error,  also,  in  permitting 
the  witness  Winn  to  testify  that  the  duebill 
was  given  for  the  balance  of  the  purchase 
money.  Whether  it  was  given  therefor  or 
not  depended  upon  what  "the  terms  of  the 
original  contract"  were.  It  was  competent 
for  the  witness  to  testify  what  those  terms 
were — what  the  original  contract  was — but 
for  the  jury  to  determine  the  Issue  what 
the  "original  contract"  was.  To  allow  the 
witness  to  testify  to  the  effect  indicated  was 
to  permit  him  to  affirm  that  which,  under 
the  evidence,  only  the  Jury  could  decide. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

MAYFIELD,  SAYRE,  and  SOMERVILLE, 
JJn  concur. 


BIRMINGHAM  RT.,  LIGHT  &  POWER  CO. 
v.  .35TNA  ACCIDENT  &  LIA- 
BILITY CO. 

(Supreme  Court  of  Alabama,    Nov.  18,  1913. 
Rehearing  Denied  Dec.  18,  1913.) 

1.  Partus  (|  95*)— Nominal  Party— Joinder 
by  Amendment. 

Code  1907,  5  2490,  provides  that  in  all 
cases  where  suits  are  brought  in  the  name  of 
the  person  having  the  legal  right  for  the  use 
of  another,  the  beneficiary  must  be  considered 
as  the  sole  party  on  the  record,  and  section 
3667  provides  that  when  judgment  is  rendered 
against  the  plaintiff  in  any  suit,  brought  in  the 
name  of  a  nominal  plaintiff  for  the  use  of  an- 
other, judgment  for  costs  must  be  rendered 
against  the  beneficiary,  or  his  personal  repre- 
sentative. Held,  that  where  an  insurance  com- 
pany, having  paid  a  claim  for  injuries  to  an  au- 
tomobile in  collision  with  a  street  car,  brought 
suit  against  the  street  car  company  in  its  own 
name,  it  had  an  absolute  right  to  amend  the 
complaint  by  adding  the  name  of  the  owner  of 
the  machine  as  a  nominal  plaintiff,  and  to  pro- 
ceed with  the  case  as  if  the  suit  had  been 


originally  brought  by  such  owner  for  the  use  of 

the  insurance  company. 

[Ed.  Note.— For  other  cases, '  see  Parties, 
Cent  Dig.  K  160-166;  Dec.  Dig.  f  96.*] 

2.  Strut  Ratlboads  (f  90*)  —  Collision 
with  Automobile — Registration. 

In  an  action  for  injuries  to  an  automobile 
in  collision  with  a  street  car,  whether  the  ma- 
chine was  or  was  not  registered  in  compliance 
with  the  criminal  laws  of  the  state  was  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  190-193;  Dec.  Dig.  f  90.*) 

3.  Negligence  (J  83*) — Concurring  Negli- 
gence —  Proximate  Cause  —  Subsequent 
Negligence. 

The  rule  that  where  defendant,  whose  neg- 
ligence, subsequent  to  that  of  plaintiff,  causes 
an  injury,  relies  on  plaintiff's  concurring  neg- 
ligence, he  must  show  that  plaintiff  was  con- 
scious of  his  danger  and  continued  in  his  negli- 
gence until  it  was  too  late  for  defendant  to 
avoid  injury  is  not  applicable,  where  the  neg- 
ligence of  the  person  injured  and  that  of  de- 
fendant continue  to  be  concurrent  up  to  the 
very  time  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  115;  Dec.  Dig.  f  83.*] 

4.  Street  Railroads  (8  110*)  —  Injury  to 
Automobile — Pleading — Subsequent  Neg- 
ligence. 

In  an  action  for  injuries  to  an  automobile 
in  collision  with  one  of  defendant's  street  cars, 
defendant  alleged  that  the  driver  of  the  ma- 
chine was  negligent  in  that,  with  knowledge 
that  the  street  car  was  approaching,  and  that 
it  was  likely  or  probable  that  the  automobile 
could  not  get  out  of  the  way,  he  nevertheless 
negligently  continued  to  drive  at  a  high  speed 
in  the  direction  of  the  car,  and  as  a  result  a 
collision  occurred,  causing  the  damage  com- 
plained of.  Held,  that  such  plea  was  good  as 
a  plea  of  plaintiff's  continuing  negligence,  and 
was  a  complete  answer  to  counts  of  the  com- 
plaint setting  up  defendant's  subsequent  negli- 
gence as  a  ground  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  $  224;  Dec.  Dig.  §  110.*] 

Appeal  from  Birmingham  City  Court;  John 
H.  Miller,  Judge. 

Action  by  the  Mtoa.  Accident  &  Liabil- 
ity Company  against  the  Birmingham  Rail- 
way, Light  &  Power  Company,  for  damages 
to  an  automobile.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

The  complaint  originally  was  in  the  name 
of  the  iEtna  Accident  &  Liability  Company, 
a  corporation,  and  alleges  that  the  Corey 
Highland  Land  Company  owned  an  auto- 
mobile which  was  insured  by  plaintiff,  and, 
while  operating  it  along  the  streets  of  Bir- 
mingham, it  was  negligently  run  into  or 
against  a  street  car  of  the  defendant  com- 
pany, and  badly  broken  and  injured.  The 
complaint  further  alleges  that  the  land  com- 
pany proved  its  loss  in  the  sum  amounting 
to  $1,500,  which  was  paid  to  it  by  the  plain- 
tiff, which  it  was  compelled  to  do  under 
its  policy,  and  that  subsequently  thereto, 
but  previous  to  the  institution  of  this  suit, 
the  said  land  company  assigned  to  this 
plaintiff  such  right  of  action  as  accrued 
to  it  by  reason  of  the  aforesaid  negligence. 


"For  other  cases  see  gams  topic  and  section  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Seriea  4k  Rep'r  Indexe* 
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and  such  right  of  action  by  virtue  of  said 
nssigmment,  as  well  as  by  subrogation,  is 
now  the  property  of  the  plaintiff.  The 
complaint  was  afterwards  amended  as  set 
out  la  the  opinion. 

Plea  5  Is  as  follows:  "Defendant  says 
that  the  driver  of  said  automobile,  at  the 
time  and  place  complained  of,  was  guilty 
of  negligence  which  proximately  contributed 
to  the  alleged  damage  to  said  automobile, 
which  negligence  consisted  in  this:  Said 
driver  of  said  automobile  with  knowledge 
that  defendant's  car  was  approaching  on 
said  street  car  track,  and  that  it  was  prob- 
able or  likely  that  the  said  automobile  he 
was  driving  down  defendant's  said  track 
could  not  likely  mount  the  rails  of  the  said 
track  and  get  out  of  the  way  of  danger 
from  being  struck  by  said  car  then  and 
there  approaching,  nevertheless  he  negli- 
gently continued  to  drive  said  automobile 
down  said  track  at  a  high  rate  of  speed  in 
the  direction  of  the  said  car,  which  was  ap- 
proaching, meeting  said  car,  and  as  a  prox- 
imate consequence  of  the  said  negligence  of 
said  driver  said  car  collided  with  said  auto- 
mobile, causing  the  damage  complained  of." 

Tillman,  Bradley  &  Morrow  and  Frank 
M.  Dominick,  all  of  Birmingham,  for  ap- 
pellant Allen  &  Bell  and  W.  H.  Sadler,  Jr., 
all  of  Birmingham,  for  appellee. 

DE  GRAFFBNRIED,  J.  The  Corey  High- 
land Land  Company,  a  corporation,  owned 
an  automobile  which  it  had  insured  with  the 
-Etna  Accident  &  Liability  Company  against 
loss  or  damages  suffered  in  collisions.  The 
automobile  collided  with  a  car  of  the  Bir- 
mingham Railway.  Light  and  Power  Com- 
pany, and  was  damaged.  The  Insurance 
company  paid  all  the  damages  suffered  by 
the  owner  of  the  automobile  on  account  of 
roch  collision,  and  the  Insurance  company, 
claiming  that  the  collision  was  due  to  the 
actionable  negligence  of  the  Birmingham 
Railway,  Light  &  Power  Company  or  of  its 
&2ents  or  servants  while  acting  In  the  line 
or  scope  of  their  employment,  brought  this 
suit,  not  in  the  name  of  the  owner  of  the 
automobile,  but  in  its  oton  name,  to  recover 
the  sum  which  it  had  paid  out  on  account 
of  such  injury  to  such  automobile. 

[1]  1.  Section  2490  of  the  Code  of  1907  pro- 
tides  that  'in  all  cases  where  suits  are 
brought  in  the  name  of  the  person  having 
the  legal  right  for  the  use  of  another,  the 
beneficiary  must  be  considered  as  the  sole 
party  on  the  record." 

Section  3667  of  the  Code  of  1907  provides 
that  "when  judgment  Is  rendered  against 
the  plaintiff,  in  any  suit  brought  In  the 
name  of  a  nominal  plaintiff  for  the  use  of 
another,  judgment  for  costs  must  .be  ren- 
dered against  the  beneficiary,  or  his  personal 
rtprescntative." 

The  above  provisions  of  our  present  Code, 
in  which  we  have  supplied  the  Italics,  were 


referred  to  by  this  court  in  Ex  parte  Brom- 
berg,  121  Ala.  861,  25  South.  994.  In  that 
case  this  court  said:  "The  statute  having 
thus  changed  the  common-law  rule  and  es- 
tablished the  use  of  plaintiff's  relation  to 
the  suit  as  that  of  a  principal  party,  and 
having  placed  him  upon  the  same  footing 
with  other  plaintiffs  in  reference  to  his 
liability  for  costs,  the  same  necessity  ex 
isted  for  requiring  him  to  secure  costs  when 
residing  out  of  the  jurisdiction  as  existed 
in  the  case  of  other  nonresident  plaintiffs." 
Indeed,  since  the  passage  of  the  above-quoted 
statute  the  nominal  plaintiff  has  in  reality 
not  been  a  party  to  the  record;  his  pres- 
ence in  the  record  being  purely  pro  forma. 
Ex  parte  Bromberg,  supra. 

In  the  instant  case  the  complaint  and 
each  count  of  It,  when  fairly  construed, 
shows  that  the  Mtn&  Accident  &  Liability 
Company  is  the  only  party  who  lost  any- 
thing by  reason  of  the  injury  to  the  auto- 
mobile, and  that  any  recovery  which  may 
be  bad  in  this  case  must  be  for  the  exclusive 
benefit  of  said  accident  company.  This  be- 
ing true,  the  said  accident  company  has  a 
right  to  amend  its  complaint  by  adding  to 
the  complaint,  as  the  nominal  plaintiff,  the 
name  of  the  Corey  Highland  Land  Com- 
pany, and  proceed  with  the  cause  just  as 
if  the  suit  had  been  originally  brought  by 
the  Corey  Highland  Land  Company  for  the 
use  of  said  accident  company. 

As  the  judgment  in  this  case  must  be 
reversed,  for  reasons  set  out  below,  and  as 
the  plaintiff  has,  as  a  matter  of  course, 
the  right  to  make  the  above  amendment, 
it  is  unnecessary  for  us  to  discuss,  in  this 
opinion,  the  question  as  to  whether  the  ac- 
cident company  had  the  right,  in  its  oton 
name,  to  bring  this  suit,  for  the  wrongs 
alleged  in  the  complaint,  against  the  defend-  • 
ant  Southern  Ry.  Co.  v.  Stonewall  Ins.  Co., 
68  South.  818. 

[2]  2.  It  matters  not  to  the  defendant 
whether  the  automobile  was  or  was  not 
registered  In  compliance  with  the  laws  of  the 
state,  which  require  all  automobiles  to  be 
registered.  If  the  automobile  was  not  regis- 
tered, the  owner  thereof  may  be  guilty  of  a 
violation  of  one  of  the  criminal  laws  of  the 
state,  but  that  fact  in  no  way  affected  the 
general  duty,  which  the  defendant  owes  to 
the  law,  to  so  operate  Its  cars  as  not  to  negli- 
gently injure  the  person  or  property  of  any 
person.  The  mere  fact,  if  it  be  a  fact,  that 
the  automobile  was  not  registered  had  no 
causal  connection  whatever  with  the  injury 
of  which  the  plaintiff  complains,  and  that 
fact,  if  It  be  a  fact,  in  no  way  contributed 
to  the  injury  to  the  automobile.  A.  G.  S.  R. 
R.  Co.  v.  McAlplne,  71  Ala.  645;  Atlantic  C. 
L  Ry.  v.  Weir,  63  Fla.  74,  58  South.  641, 
41  L.  R.  A.  (N.  S.)  307;  Wilson  v.  L.  &  N. 
R.  R.  Co.,  146  Ala.  285,  40  South.  941,  8 
L.  R.  A.  (N.  S.)  987. 

Counsel  for  appellant— defendant  in  the 

Digitized  by  Google 


46 


64  SOUTHERN  REPORTER 


court  below— refer  us  to  the  case  of  Dudley 
v.  Northampton  Street  Railway  Co.,  202 
Mass.  443,  89  N.  E.  25,  23  L.  R.  A.  (N.  S.) 
561,  In  which  a  conclusion  contrary  to  the 
above  was  reached;  but,  In  our  opinion,  the 
true  rule  in  such  cases  was  laid  down  by 
this  court  in  A.  G.  S.  R.  R.  Co.  v.  McAlplne, 
supra,  and  In  the  splendid  opinion  which  was 
written  for  the  Supreme  Court  of  Florida  by 
Whitfield,  C.  J.,  In  Atlantic  C.  L.  Ry.  v.  Weir, 
supra. 

[3]  3.  In  the  case  of  Central  of  Georgia 
Railway  Co.  v.  Rlackmon,  169  Ala.  304,  53 
South.  805,  this  court  said:  "The  rule  as 
laid  down  by  this  court,  as  in  other  juris- 
dictions, including  England,  is  that  while 
the  plaintiff's  Intestate's  negligence  in  be- 
ing on  the  track  would  defeat  a  recovery  for 
initial  or  antecedent  negligence,  yet  he  could 
recover  if  defendant's  servants,  in  charge 
of  tbe  train,  became  aware  of  the  Intestate's 
peril  in  time  to  avoid  running  over  him  by 
the  proper  use  of  preventive  means,  *  *  * 
to  conserve  his  safety,  provided  the  intestate 
himself  was  free  from  negligence  after  he- 
coming  conscious  of  his  danger." 

When  the  defendant,  whose  negligence,  com- 
mitted  subsequent  to  an  act  of  negligence  of 
the  plaintiff,  causes  an  injury,  relies  upon  the 
concurring  negligence  of  the  plaintiff  to  de- 
feat the  plaintiff's  right  of  recovery,  the  de- 
fendant must  show  that  the  negligent  plain- 
tiff was  conscious  of  his  danger,  and  after 
being  so  conscious  of  his  danger,  continued 
in  his  negligence  until  it  was  too  late  for  the 
defendant  to  prevent  the  Injury.  If  the  plain- 
tiff desists  in  his  act  of  negligence  in  time 
for  the  defendant,  by  the  use  of  reasonable 
preventive  measures,  to  prevent  the  injury, 
and  the  defendant,  knowing  or  being  In  a 
position  where  he  should,  by  the  exercise  of 
•  ordinary  care,  know  of  the  plaintiff's  peril, 
falls  to  use  such  reasonable  preventive  meas- 
ures, and  by  reason  of  such  failure  the  plain- 
tiff is  injured,  then  in  such  a  case  the  defend- 
ant is  liable.  In  other  words,  when  subse- 
quent negligence  Is  relied  upon  by  a  plain- 
tiff, and  the  evidence  shows  that  the  negli- 
gence of  the  plaintiff,  after  he  became  aware 
of  his  peril,  continued  to  the  last  moment 
and  contributed  to  his  injury  as  a  proximate 
cause,  such  negligence  of  the  plaintiff  pre- 
cludes recovery  on  his  part,  although  the  de- 
fendant's negligence  operates  up  to  the  same 
moment  Rutler  v.  Rockland,  Thomason  & 
Camden  Street  Railway  Co.,  99  Me.  149,  58 
Atl.  775, 105  Am.  St.  Rep.  267. 

"This  rule  [of  liability  for  subsequent  negli- 
gence! has  no  application  where  the  negli- 
gence of  the  person  injured  and  of  defendant 
are  concurrent,  each  of  which  at  the  very 
time  when  the  accident  occurs  contributes  to 
It"  29  Cyc.  531.  The  quoted  rule  from 
"Cyc."  applies,  in  this  state,  only  when  the 
plaintiff  is  conscious  of  his  peril.  Central 
of  Georgia  Railway  Co.  v.  Rlackmon,  supra. 


[4]  It  seems  to  us  that  plea  5,  which  the 
reporter  will  set  out,  tested  by  the  above 
well-known  rules,  is  good  as  a  plea  setting 
up  the  continuing  negligence  of  the  plaintiff, 
and  if  all  of  the  facts  set  up  in  it  are  true, 
then  that  it  is  an  answer  to  the  counts  of  the 
complaint  setting  up  the  subsequent  negli- 
gence of  the  defendant  as  the  basis  of  the 
plaintiffs  right  to  recover.  If  it  be  true,  as 
is  alleged  in  the  plea,  that  the  driver  of  the 
automobile  knew  that  the  defendant's  car 
was  approaching,  and  that  he  could  not  prob- 
ably get  bis  car  off  the  track  and  thus  get  out 
of  the  way  of  the  approaching  car,  and  with 
this  knowledge  he  negligently  continued 
to  run  his  automobile  down  the  track  in  the 
direction  of  the  car,  "meeting  the  car,"  then 
the  plaintiff  was  guilty  of  an  act  of  negli- 
gence which  continued  up  to  the  time  of 
the  injury,  and  which  necessarily  contributed 
proximately  to  the  injury  of  the  automobile. 
There  is  evidence  In  this  case  tending  to 
show  that  all  that  the  driver  of  the  auto- 
mobile did,  after  he  got  on  the  track,  was 
to  try  to  get  off  of  it,  and  that  in  trying  to  do 
so,  the  automobile  skidded  along  down  the 
track  in  the  direction  of  the  car,  but  we 
are  dealing,  not  with  tendencies  of  the  evi- 
dence, but  with  a  question  of  pleading.  All 
reasonable  intendments  must  be  indulged 
by  us  against  the  pleader  in  construing  plea 
5,  but  the  plea  is  nevertheless  entitled  to  a 
fair  interpretation  at  our  hands,  and,  so 
interpreting  it — placing  upon  its  words,  not 
a  strained,  but  a  fair  construction — this  plea 
was  not  subject  to  demurrer,  and  the  trial 
judge  committed  a  reversible  error  in  sus- 
taining a  demurrer  to  it 

4.  We  have  above  considered  all  the  ques- 
tions presented  by  this  record  which  will 
prove  of  value  to  the  parties  on  the  next 
trial ;  and,  for  the  error  pointed  out,  the  judg- 
ment of  the  court  below  is  reversed,  and  the 
cause  is  remanded  to  the  court  below  for 
further  proceedings  in  accordance  with  this 
opinion. 

Reversed  and  remanded. 

DOWDELD,  C.  J.,  and  ANDERSON  and 
MATFIELD,  J  J.,  concur. 


NEWBERRY  v.  ATKINSON  et  aL 

(Supreme  Court  of  Alabama.    Dec.  18,  1913.) 

1.  Carriers  (§  315*)  —  Carriage  of  Passen- 
gers—Injuries  to  Passenoebs— Actioxs. 
Where  the  flagman  on  a  passenger  train 
kicked  a  footBtool  away  just  as  plaintiff  was 
stepping  upon  it  causing  plaintiff  to  fall  and 
sustain  injuries,  his  act  constituted  willful  and 
wanton  negligence,  and  proof  of  that  act  will 
not  support  a  recovery  under  counts  of  the  com- 
plaint charging  simple  negligence  only. 

[Ed.  Note.— For  other  cases,  see  Carriers 
Cent  Dig.  SI  1270,  1281,  1282;  Des.  Uig.  j 
315.*] 
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2.  Carriers  (§  314*)  —  Cabbiage  of  PASSEN- 
GERS— INJURIES — ACTIONS — COMPLAINT. 

A  complaint,  alleging  that  tbe  receivers  of 
b  railroad  company  through  their  servants, 
agents,  and  employes,  while  acting  within  the 
scope  of  their  authority,  willfully  and  wanton- 
lj  injured  plaintiff  by  causing  her  to  be  thrown 
as  she  was  disembarking  from  a  passenger 
train,  states  a  cause  of  action  in  trespass, 
charging  the  defendant  itself  with  intentionally 
and  wantonly  participating  in  the  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  «  1260,  1270,  1273,  1274,  1276- 
1280;  Dec.  Dig.  §  314.*] 

3.  Cabriebs  (|  315*)-*-Cabbiage  of  Passen- 
gers—Actions— Injuries— Vabiance. 

In  a  personal  injury  action  by  a  passenger, 
where  tbe  complaint  charged  that  the  operator 
of  the  railroad  company  intentionally  partici- 
pated in  the  willful  and  wanton  act  of  its 
servants  which  caused  an  injury  to  the  pas- 
senger, proof  that  the  injury  was  caused  by  the 
willful  and  wanton  act  of  the  flagman,  who 
lucked  away  the  footstool  just  as  the  passenger 
was  about  to  alight  upon  it,  constitutes  a  fatal 
variance. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  gf  1270,  1281,  1282;  Dec.  Dig.  § 
315.»] 

1  Appeal  and  Ebb  or  (f  1040*)— Re  view— 

Harmless  Error. 

In  a  personal  injury  action,  where  the  evi- 
dence constituted  a  fatal  variance  from  the 
complaint,  errors  based  on  rulings  upon  demur- 
rers to  the  pleas  and  the  giving  of  special 
charges  are  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  4089-4105;  Dec.  Dig.  f 
1040.»] 

5.  Witnesses    (|   330*)  —  Examination  of 
Witnesses— Mode  of  Question. 

A  judgment  will  not  be  reversed  because 
an  objection  was  sustained  to  a  question  asked 
a  witness,  couched  in  the  terms,  "You  are  just 
as  positive  about  that  as  you  are  anything 
else  you  have  testified  about?" 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1106-1108;   Dec.  Dig.  §  330.*] 

6.  Evidence  (|  471*)— Opinion  Evidence. 

It  is  not  proper  to  ask  one  witness  if  an- 
other is  mistaken. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  2140-2185 ;  Dec.  Dig.  §  471.*] 

Mayfield,  Sayre,  and  De  Graffenried,  JX,  dis- 
senting. 

Appeal  from  City  Court  of  Talladega;  O. 
K.  Miller,  Judge. 

Action  by  Mattie  J.  Newberry  against  H. 
M.  Atkjnson  and  others  as  receivers.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Knox,  Acker,  Dixon  &  Sims,  of  Talladega, 
for  appellant  Whitson  &  Harrison,  of  Tal- 
ladega, for  appellees. 

DOWDEDL,  C.  J.  This  is  an  action  for 
damages  brought  by  the  appellant  for  alleged 
personal  injuries.  The  complaint  originally 
contained  two  counts,  to  which  two  others 
were  added  by  amendment;  the  first  three  be- 
ing for  simple  negligence,  and  the  fourth  for 
wanton,  willful  or  intentional  injury.  There 
were  nine  pleas ;  the  first  two  being  the  gen- 


eral issue,  and  the  remainder  setting  up  con- 
tributory negligence — to  which  latter  pleas 
demurrers  were  sustained  in  so  far  as  they 
attempted  to  answer  the  fourth  count  Upon 
the  issues  thus  framed,  there  was  a  verdict 
and  judgment  rendered  In  favor  of  the  de- 
fendant receivers,  from  which  the  plaintiff 
prosecutes  this  appeal. 

There  are  numerous  assignments  of  error, 
based  upon  the  overruling  of  plaintiff's  de- 
murrers to  pleas,  rullugs  upon  the  evidence, 
and  the  giving  of  special  charges  requested  by 
the  defendants. 

[1]  The  evidence  in  behalf  of  the  plaintiff 
tended  to  prove  only  willful  or  wanton  in- 
jury, while  the  evidence  introduced  by  the 
defendants  tended  to  prove  that  there  was  no 
negligence  of  any  sort  on  the  part  of  the  de- 
fendants or  their  employes,  but  that  plain- 
tiffs injury  was  occasioned  by  her  own  neg- 
ligent act  The  testimony  of  the  plaintiff  and 
that  of  her  son,  being  the  only  evidence  in- 
troduced by  the  plaintiff  as  to  show  how  the 
injury  was  caused,  was  to  the  effect  that  she 
was  alighting  from  the  train,  after  it  had 
stopped  at  Talladega,  several  passengers  pre- 
ceding her  safely,  using  the  footstool  placed 
on  the  ground  In  front  of  the  steps,  and  that 
when  she,  the  plaintiff,  was  in  the  very  act 
of  getting  off,  poised  on  the  bottom  step,  her 
foot  having  descended  to  within  a  few  inches 
of  the  footstool,  the  flagman,  standing  with 
uplifted  hand  apparently  to  assist  her,  kicked 
the  stool  from  under  her,  causing  tbe  plain- 
tiff, to  fall  heavily  to  the  ground,  sustaining 
painful  Injuries.  To  use  plaintiff's  own 
words,  "As  I  started  to  make  the  step,  the 
flagman  kicked  the  stool  out"  All  of  the  tes- 
timony for  the  plaintiff  went  to  show  that  his 
so  kicking  the  stool  from  under  her  was  a 
wanton  and  willful  act,  and  done  under  such 
circumstances  as  that  he  was  bound  to  know, 
and  would  not  be  heard  to  deny,  that  injury 
would  probably  follow.  According  to  the  evi- 
dence, the  flagman  was  standing  by  the  side 
of  the  steps,  helping  passengers  to  alight,  and 
was  within  a  foot  and  a  half  of  the  plaintiff, 
having  one  of  his  hands  on  the  iron  railing, 
and  the  other  extended  upward  toward  her, 
as  If  he  intended  to  assist  her  as  he  had  the 
others,  thus  lulling  plaintiff  into  a  sense  of 
security,  and  yet,  with  this  situation  before 
his  eyes,  according  to  all  the  plaintiff's  evi- 
dence, the  flagman  proceeded  to  kick  the  stool 
from  under  her  as  she  was  stepping  down- 
ward, naturally  and  almost  inevitably  caus- 
ing her  to  fall.  The  flagman,  under  such  cir- 
cumstances, not  only  had  notice,  but  was 
chargeable  with  actual  knowledge,  that  such 
kicking  of  the  stool  would  in  all  probability 
cause  serious  consequences,  and  the  same  was 
unquestionably  a  wanton  and  willful  act 
This  being  the  only  negligent  act  proven  or 
attempted  to  be  proven  in  this  case,  the  plain- 
tiff could  not  recover  under  the  first,  sec- 
ond, or  third  counts  of  the  complaint,  charg- 
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ing  simple  negligence  only.  Louisville  & 
Nashville  R,  R.  Co.  v.  Markee,  103  Ala.  160, 
15  S.  W.  611,  48  Am.  St  Rep.  21,  and  the 
cases  following  It,  down  to  and  including  L. 
&  N.  R.  R,  Co.  v.  Perkins,  162  Ala.  133,  44 
South.  602. 

[2,  3]  The  fourth  count  averred  that  "said 
receivers,  through  their  agents,  servants,  or 
employes,  while  acting  within  the  line  and 
scope  of  their  authority,  wantonly,  willfully 
or  intentionally  injured  the  plaintiff  by  caus- 
ing her  to  be  thrown  or  fall  as  she  was  dis- 
embarking from  one  of  its  trains  as  a  passen- 
ger," etc.  This  count  is  in  trespass,  charg- 
ing the  defendants  with  wantonly  or  willfully 
causing  plaintiffs  injury,  and  comes  within 
the  rule  laid  down  in  the  case  of  City  De- 
livery Co.  v.  Henry,  139  Ala.  161,  34  South. 
389.  In  that  case,  the  averment  of  the  com- 
plaint was  that  "the  defendant,  through  its 
agent  or  servant,  John  McClary,  wantonly, 
willfully,  or  Intentionally  caused  an  ice  wag- 
on to  run  against  plaintiff,  *  *  •  throw- 
ing plaintiff  to  the  ground  and  indicting  upon 
her  serious  injuries,"  etc  It  was  there  said: 
"The  charge  involves  the  affirmative  partici- 
pation of  the  defendant  in  the  act  of  driving 
the  wagon  against  the  person  of  plaintiff,  and 
not  merely  the  defendant's  responsibility  for 
the  act  of  its  servant  It  is  in  effect  to  say 
tbat  the  vehicle  was  run  against  the  plaintiff 
by  direction  of  the  defendant.  *  *  •  To 
sustain  them,  proof  of  actual  participation  on 
the  part  of  the  defendant  in  the  damnifying 
act  was  essential.  No  such  proof,  nor  any 
evidence  tending  to  establish  such  participa- 
tion, was  adduced."  The  added  averment  in 
this  count  that  the  wanton  or  intentional  in- 
jury was  done  by  such  servants  while  acting 
within  the  scope  of  authority  vested  in  them 
by  the  defendants  adds  force  to  the  implied 
charge  that  the  act  was,  in  effect  done  by 
the  direction  of  the  defendants.  In  the  case 
of  B.  R.  L.  &  P.  Co.  v.  Hayes,  153  Ala.,  on 
page  189,  44  South.,  on  page  1036,  it  was  said : 
"The  fifth  count  of  the  complaint  avers  that 
'defendant  then  and  there,  by  its  servants  or 
agents,  so  wantonly  conducted  Itself  in  and 
about  the  use,  management,  and  operation  of 
one  of  its  cars  *  *  •  as  to  wantonly  run 
said  car  with  great  violence  against  the  plain- 
tiff.' The  count  charges  the  corporation  with 
actual  participation  In  the  damnifying  act; 
and,  as  .there  was  no  proof  to  support  the 
averment,  the  defendant  was  entitled  to  the 
affirmative  charge  requested  as  to  this  count" 
In  the  case  of  Bessemer  Coal  Co.  v.  Doak,  152 
Ala.  166,  44  South.  627,  12  L.  R.  A.  (N.  S.) 
389,  it  was  held  that  the  allegation  that  the 
defendant  by  its  agents,  etc.,  "while  in  the 
line  or  scope  of  their  employment,"  wantonly 
exploded,  etc.,  sufficiently  showed  that  the  act 
of  the  servant  was  the  act  of  the  master,  and 
"sufficiently  alleges  the  wanton  conduct 
against  both  the  defendant  company  and 
Griffin.  *  •  *  This  count  is  In  trespass, 
alleging  willful,  wanton,  or  Intentional  tres- 


pass against  this  defendant  and  also  the  de- 
fendant Griffin;  and,  to  sustain  it  against 
this  defendant  proof  of  actual  participation 
on  the  part  of  the  defendant  in  the  damni- 
fying act  was  essential."  It  must  be  held, 
therefore,  that  In  this  case  the  fourth  count 
is  in  trespass,  and  by  its  averments  charges 
the  defendants  with  participation  in  the  dam- 
nifying act;  and,  there  being  no  evidence  to 
support  such  charge,  the  defendant  was  en- 
titled to  the  affirmative  charge  with  respect 
to  this  count  as  well  as  to  the  other  counts 
of  the  complaint  for  the  reasons  hereinabove 
pointed  out 

[4]  The  defendants  being  -entitled  to  the 
general  affirmative  charge,  with  hypothesis, 
under  all  the  counts  in  the  complaint,  none 
of  the  assignments  of  error,  based  upon  the 
court's  rulings  on  demurrers  to  the  pleas  and 
the  giving  of  special  charges  requested  by 
the  defendant  need  be  considered;  for  the  er- 
rors committed,  if  any,  were  harmless,  and 
could  not  have  been  of  Injury  to  the  plaintiff. 
Whltmore  v.  Ala.  C.  C.  &  I.  Co.,  164  Ala.  125, 
51  South.  397,  137  Am.  St  Rep.  31;  Griffin 
v.  Bass  Foundry  &  Machine  Co.,  135  Ala.  490, 
33  South.  177;  Western  Union  TeL  Co.  v. 
Whltson,  145  Ala.  426,  41  South.  405;  I*  &  X. 
R.  R.  Co.  v.  Johnson,  128  Ala.  634,  30  South. 
580.  In  the  last-named  case  it  was  held  that 
where  under  the  evidence  the  plaintiff  was 
not  entitled  to  a  recovery,  and,  the  court  hav- 
ing given  the  affirmative  charge  in  behalf  of 
defendant,  the  rulings  on  the  evidence,  even  if 
they  resulted  in  the  admission  of  immaterial 
evidence,  were  not  injurious  to  plaintiff,  and 
therefore  not  ground  for  reversal.  It  Is  pos- 
sible, however,  for  the  exclusion  of  testimony 
to  go  to  the  extent  of  producing  the  very  ab- 
sence of  proof  which  entitles  the  opposite 
party  to  the  affirmative  charge  on  the  evi- 
dence admitted;  hence  we  will  consider  the 
assignments  of  error  (only  two)  in  this  case, 
based  on  the  sustaining  by  the  court  of  de- 
fendant's objections  to  certain  questions  ask- 
ed by  the  plaintiff. 

IB]  The  first  of  these  is  the  sustaining  by 
the  court  of  defendant's  objection  to  the  ques- 
tion asked  by  the  plaintiff:  "You  are  just  as 
positive  about  that  as  you  are  anything  else 
you  have  testified  about?"  Although  this 
form  of  question  has  been  tolerated,  this 
court  has  expressly  decided  that  a  case  will 
not  be  reversed  for  sustaining  an  objection 
to  this  sort  of  question.  Gregory  v.  State, 
148  Ala.  566,  42  South.  829. 

[6]  The  court  also  sustained  an  objection 
to  the  following  question:  "If  the  flagman 
swore  she  fell,  and  her  shoulder  hit  the 
ground,  he  was  mistaken?'  This  ruling  was 
proper,  because  It  Is  the  province  of  the  Jury 
to  determine  whether  a  witness  Is  mistaken, 
and  It  Is  not  permissible  to  ask  one  witness  If 
another  was  mistaken.  Johnson  v.  State,  91 
Ala.  35,  10  South.  667 ;  Braham  v.  State,  143 
Ala.  28,  38  South.  919: 

There  being  no  reversible  error  in  the  rec- 
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ord,  the  Judgment  of  the  court  below  will  be 
affirmed. 
Affirmed. 

ANDERSON,  MeCLBLLAN,  and  SOMER- 
V1LLE,  JJ.,  concur.  MAYFIELD,  SAYRE, 
and  DE  GRAFFENR I  ED,  JJ.,  dissent,  hold- 
ing to  the  view  that  the  case  of  City  Deliv- 
ery Co.  v.  Henry,  180  Ala.  161,  84  South.  380, 
should  be  overruled. 

MAYFIELD,  J.  (dissenting).  I  cannot  con- 
car  in  this  decision.  It  is  rendered  solely 
upon  the  authority  of  City  Delivery  Co.  v. 
Henry,  130  Ala.  161,  34  South.  380.  There 
are  40  odd  assignments  of  error  not  treated 
or  noticed,  for  the  reason  that  under  the 
Henry  Case  the  general  affirmative  charge 
conid,  and  should  have  been  given  for  the 
defendant ;  and  hence  all  errors,  if  such  there 
were,  were  without  possible  injury  to  the 
defendant  I  concede  that  if  the  Henry 
Case  is  good  law,  and  is  to  stand,  the  deci- 
sion Is  otherwise  correct;  but  I  insist  that 
the  Henry  Case  is  bad,  court-made  law,  and 
that  the  court  that  made  it  ought  to  revoke 
it  It  involves  no  property  rights,  but  only 
questions  of  correct  procedure  and  practice. 
I  believe  I  speak  accurately  when  I  say  that 
the  opinion  of  both  the  bench  and  the  bar  is 
well-nigh  universal  that  the  decision  in  that 
case,  as  to  the  question  here  involved,  is 
wrong.  I  also  believe  that  there  is  not  now 
a  judge  on  the  bench,  nor  a  lawyer  at  the 
bar,  who  would  so  decide  the  question  in- 
volved if  it  were  one  of  first  impression. 

I  confess  that  I  am  not  one  of  those  who 
believe  that  it  is  the  sole  business  of  appel- 
late courts  to  affirm  Judgments  and  decisions 
of  lower  courts.  I  believe  it  to  be  their 
office,  function,  and  duty  to  review  and  cor- 
rect erroneous  decisions,  including  their  own. 
What  I  have  before  said,  on  similar  occa- 
sions, I  here  repeat,  and  that  is,  that  the 
doctrine  of  stare  decisis  Is  an  ancient  and  a 
wise  maxim,  but  that  it  is  not  more  ancient 
and  wise  than,  nor  half  so  beneficent  and 
lust  as,  another  legal  maxim,  "Fiat  Justitia 
mat  coelum."  The  one  is  the  doctrine  of  ex- 
pediency; the  other  of  righteousness  and 
eternal  Justice.  Man  is  the  author  of  one; 
God,  of  the  other;  and  when  the  two  oppose 
each  other,  there  should  be  no  hesitancy  as 
to  which  we  should  follow. 

As  before  stated,  the  rule  of  law  I  seek 
to  depart  from  involves  no  vested  property 
rights.  It  Is  purely  a  highly  technical  rule 
of  procedure  and  practice.  It  worked  injus- 
tice in  the  Henry  Case,  and  in  every  case  In 
which  it  has  been  followed,  and  of  necessity 
must  continue  so  to  do,  as  long  as  It  is  fol- 
lowed. If  the  plaintiff  and  her  son  are  not 
guilty  of  perjury,  it  works  an  injustice  in 
this  case.  The  plaintiff  and  her  son  both 
swore  that  the  flagman  of  the  defendant's 
train  wantonly,  willfully  or  intentionally 
ticked  a  stool  from  under  the  plaintiff,  a 
passenger,  as  she  was  in  the  act  of  stepping 
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from  the  defendant's  car,  thereby  throwing 
her  to  the  ground  and  inflicting  serious  in- 
juries. -Yet  this  court  decides  that  there  was 
no  question  for  the  Jury  to  pass  upon,  be- 
cause there  was  no  proof  that  the  directors 
of  the  railroad  corporation  ordered  the  flag- 
man to  so  kick  the  stool,  or  that  such  direc- 
tors otherwise  participated  in  the  wrongful 
act  of  the  flagman.  Who  ever  heard  of  a 
board  of  directors  ordering  a  flagman  to  kick 
a  stool  from  under  a  passenger  alighting 
from  a  train?  Would  any  one  reading  the 
complaint  in  this  case,  who  did  not  know  of 
the  Henry  Case,  nor  of  the  decisions  of  this 
court  following  that  case,  ever  suspect  that 
the  plaintiff  would  have  to  offer  such  proof 
in  order  to  recover?  If  it  can  be  conceived 
that  the  directors  of  a  great  railroad  corpora- 
tion should  ever  pass  such  an  ordinance  or 
by-laws,  would  it  not  be  wholly  ultra  vires 
and  void,  and  not  binding  on  the  flagman  or 
the  corporation?  It  is  true  that  the  corpora- 
tion, in  such  a  case,  might  still  be  liable  for 
the  wrongful  act  of  the  flagman,  but  it  would 
be  because  it  was  answerable  for  the  wrong 
of  the  flagman,  and  not  for  the  wrong  of 
the  directors.  The  directors  of  the  corpora- 
tion could  hot,  if  they  tried,  bind  the  corpo- 
ration or  Justify  the  wrongful  act  of  the 
flagman.  The  corporation  is  equally  liable 
for  the  wrongful  act  of  the  flagman,  whether 
he  be  authorized  or  prohibited  by  the  direc- 
tors as  to  his  wrongful  act.  As  to  this  mat- 
ter complained  of,  the  railroad  corporation 
acts  by  and  through  its  flagman  or  its  con- 
ductor, and  not  through  its  board  of  direc- 
tors. This  is  common  law,  common  knowl- 
edge, and  common  sense. 

The  most  that  is  now  claimed  for  this 
rule,  announced  for  the  first  time  in  the 
history  of  American  or  of  English  Jurispru- 
dence, is  that  it  is  theoretically  or  technical- 
ly correct  As  I  understand  the  arguments 
of  the  advocates  of  the  doctrine,  it  is  not 
claimed  that,  practically  speaking,  it  is  cor- 
rect The  most  that  has  ever  been  claimed 
for  it  is  that  it  was  and  is  a  species  of  legal 
technical  lore  that  the  average  Judge  or 
practitioner  could  not  comprehend.  If  the 
rule  complained  of  ever  was,  or  is  now,  the- 
oretically or  technically  correct  I  confess  I 
cannot  understand  the  reasoning  which  es- 
tablishes or  Justifies  its  correctness.  A  cor- 
poration, as  an  entity,  cannot  have  a  will 
or  an  intent;  nor  can  it  kick  a  stool  from 
under  an  alighting  passenger.  As  an  entity 
it  can  act  only  by  and  through  its  officers, 
agents,  or  servants;  and  in  certain  cases  it 
is  civilly  and  legally  responsible  and  liable 
for  the  acts  of  those  who  act  for  it  whether 
the  act  be  carefully  and  prudently,  or  wan- 
tonly, willfully,  or  maliciously,  done. 

In  the  case  at  bar  it  was  the  act  of  the 
flagman  which  was  complained  of,  and  not 
the  act  of  the  directors;  and,  if  the  plain- 
tiff's evidence  was  true,  it  was  proven  to 
have  been  done  as  alleged.  And  it  was  prov- 

Digitized  by  Google 


50 


64  SOUTHERN  REPORTER 


(Ala. 


en  that  plaintiff  suffered  injuries  and  dam- 
ages In  consequence  of  that  wrongful  act 
Was  the  defendant  corporation  legally  an- 
swerable In  damages  for  this  wrongful  act  of 
the  flagman?  The  court  says,  Yes;  but  the 
plaintiff  alleged  that  the  corporation  did  the 
wanton  or  willful  act,  acting  through  or  by 
its  flagman,  and  to  support  this  allegation 
there  must  be  proof  that  the  board  of  di- 
rectors authorized  or  ordered,  or  participated 
In,  the  wrongful  act  To  this  last  proposi- 
tion, which  is  the  doctrine  of  the  Henry 
Case,  I  cannot  agree.  To  my  mind  it  is 
not  correct,  theoretically,  technically,  practi- 
cally, or  in  any  other  way  or  sense.  To  my 
mind  it  is  a  specious  argument  founded  on 
casuistry  or  sophistry,  and  not  upon  logic. 
I  must  add,  however,  that  it  is  probable  that 
I  am  in  error ;  the  defect  is  probably  of  my 
power  of  reasoning  or  comprehension,  but 
I  can  only  say  that  I  have  endeavored  faith- 
fully and  conscientiously  to  understand  and 
to  accept  the  doctrine  announced  in  Henry'B 
Case  and  followed  in  this,  but  I  cannot  do  so. 

The  decision,  to  my  mind,  is  further  con- 
fused and  eelf-contradictory,  in  this:  The 
decisions  of  which  I  complain  hold  that  if 
the  complaint  alleges  that  the  corporation, 
acting  by  and  through  its  flagman,  negli- 
gently or  carelessly  kicked  the  stool  from 
under  the  passenger,  and  the  proof  shows 
that  the  flagman  did  so  kick  the  stool,  then 
there  Is  no  variance,  but  that  If  it  alleges 
that  the  corporation,  acting  by  and  through 
its  flagman,  wantonly  or  willfully  kicked 
the  stool,  then  proof  that  the  flagman  so 
kicked  the  stool  does  not  prove  the  allega- 
tion, but  you  must  then  prove  that  the  di- 
rectors either  kicked  the  stool,  or  authorized 
or  ordered  it  to  be  kicked,  or  otherwise  par- 
ticipated in  the  kicking.  I  confess  that  I 
cannot  understand  the  reasoning  which  sup- 
ports this  distinction.  The  reason  assigned 
is  that  the  action  In  the  first  instance  is 
case,  while  in  the  other  instance  It  is  tres- 
pass. If  the  corporation  was  not  liable  In 
trespass  for  the  wrongful  act  of  the  flagman, 
but  was,  for  the  same  wrongful  act  if 
committed  by  the  directors,  then  I  could 
see  some  reason  for  this  distinction;  but 
as  the  court  concedes  that  the  corporation 
is  liable  in  trespass  as  well  as  in  case  for  the 
wrongful  act  of  the  flagman,  the  reason  for 
the  distinction  falls. 

Moreover,  I  fake  it  to  be  a  matter  of  com- 
mon knowledge  that  directors  of  railroad 
corporations  do  not  assist  passengers  in 
alighting  from  trains,  and  do  not  place  stools 
for  that  purpose,  and  do  not  negligently  or 
wantonly  kick  or  remove  them  from  under 
passengers  alighting  from  trains ;  that  these 
acts  are  universally  done  by  conductors, 
flagmen,  porters,  or  other  servants  of  the 
railroad  company  accompanying  the  trains. 
No  one  reading  the  complaint  in  this  case, 
whether  he  be  layman,  lawyer,  or  judge, 
would  ever  suspect  that  there  was  any  in- 


tention on  the  part  of  the  pleader  to  allege 
that  the  directors  of  the  corporation  had 
anything  whatever  to  do  with  the  moving 
of  the  stool  complained  of;  and  hence  to 
hold  that  proof  that  they  did  participate 
in  the  wrongful  act  is  necessary  to  prove 
the  case  alleged  Is  to  employ  legal  princi- 
ples beyond  my  ken. 

In  my  judgment  the  basic  error  in  the 
Henry  Case,  and  in  this,  and  all  other  cas- 
es following  the  Henry  Case,  is  in  treating 
the  case  as  if  it  were  necessary,  to  fix  lia- 
bility on  the  corporation,  that  the  directors 
or  governing  body  should  participate  in  the 
particular  wrong  complained  of ;  that  is  to 
say,  that  the  corporation  was  not  liable 
for  the  wanton  or  willful  act  of  the  flagman 
unless  the  act  was  expressly  authorized 
by  an  ordinance  or  by-law  of  the  corpora- 
tion, or  was  otherwise  actively  participated 
in  by  the  directors  or  governing  body  of 
the  corporation.  If  this  were  true,  the  hold- 
ing in  the  Henry  Case  and  in  this  case  would 
be  correct    But  this  is  not  true.   It  is  set- 
tled law  in  this  state  and  in  every  state 
of  the  Union  that  the  corporation  is  liable 
for  the  wanton  and  willful  acts  of  its 
servants  and  agents,  as  well  as  for  their  neg- 
ligent ones  done  within  the  line  and  scope 
of  the  authority  and  duty  of' the  agent  or 
servant.    The  corporation  cannot  exempt 
itself  from,  nor  fix,  its  liability,  by  ordinance 
or  by-law  in  such  cases.    In  such  matters 
as  assisting  passengers  onto  and  from  trains, 
driving  delivery  wagons,  ringing  bells,  blow- 
ing whistles,  stopping  trains  at  crossings, 
etc.,  corporations  act  by  agents  and  servants, 
such  as  conductors,  engineers,  firemen,  flag- 
men, porters,  drivers,  etc.,  and  not  by  presi- 
dents, vice  presidents,  general  managers, 
directors,  etc.   This  is,  I  think,  both  statu- 
tory and  common  law,  common  sense  and 
common  knowledge. 

Let  us  suppose  that  the  complaint  in  this 
case  had  alleged  in  terms  what  the  court 
holds  that  it  alleged  in  effect— that  is,  that 
the  directors,  by  ordinance  or  by-law,  au- 
thorized or  directed,  or  participated  in,  the 
wrongful  act  complained  of.  Then  the  count 
would  have  been  subject  to  demurrer,  be- 
cause it  would  have  shown  afl&rmatively, 
on  Its  face,  that  such  ordinance  or  by-la\v 
was  both  ultra  vires  and  against  public 
policy,  and  therefore  utterly  void.  The  di- 
rectors could  not  therefore  bind  the  cor- 
poration by  any  such  ordinance  or  by-law, 
nor  could  they  so  confer  authority  upon  the 
flagman  to  so  wantonly  or  willfully  kick  the 
stool  from  under  passengers.  On  the  other 
hand,  if  it  were  an  act  which  they  could 
authorize,  and  the  flagman  could  not:  bind 
the  corporation  without  such  authority,  thei 
there  would  be.  some  reason  in  requlrini 
proof  of  the  directors'  action  in  the  premises 
but  such  is  not  the  case.  In  this  matte 
the  corporation  acts  by  and  through;  it 
flagman,  and  not  its  directors. 
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MESSER  REAL  ESTATE  ft  INS.  CO.  r. 
RUFF. 

(Supreme  Conrt  of  Alabama.    Nov.  18,  1915. 
Rehearing  Denied  Dec.  IS,  1913.) 

L  Contracts  (8  255*)— Rescission. 

Parties  who  are  sui  juris  may  at  pleasure 
rescind  an  executory  contract  without  any  new 
consideration  therefor;  the  mutual  assent  of 
the  parties  furnishing  a  sufficient  legal  consid- 
eration for  such  rescission. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  1150;  Dec.  Dig.  §  255.*) 

2  Vendor  and  Purchaser  (§  85*)  —  Con- 
tracts— Rescission. 

While  a  contract  for  the  sale  of  land  re- 
mains unexecuted,  the  parties  to  the  contract, 
if  no  rights  of  third  persons  intervene,  may 
rescind  it  by  consent 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ff  141-143;  Dec.  Dig. 
I  85.*] 

3.  Vendor  and  Purchaser  (|  75*) — Perform- 
ance—Time  of  Performance. 

Where  a  contract  for  the  sale  of  land  fixed 
no  time  of  performance,  the  law  fixed  a  rea- 
sonable time  for  performance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  51  113-118,  126;  Dec 
Dig-  f  75.*] 

4.  Vendor  and  Purchaser  (g  86*)  —  Con- 
tracts— Rescission. 

Plaintiffs  as  brokers  negotiated  a  contract 
of  sale  subject  to  the  approval  of  the  owner 
and  the  furnishing  of  an  abstract  showing  good 
title  to  the  property,  except  as  to  a  specified 
mortgage.  Held  that,  as  one  of  the  contin- 
gencies was  that  the  owner  should  convey  and 
defendant  should  receive  good  title,  the  par- 
ties might  by  mutual  consent  abandon  the  con- 
tract regardless  of  the  rights  of  plaintiff,  where 
fach  performance  became  impossible. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ff  144-146;  Dec  Dig. 
J  86.*) 

5.  Vendor  and  Purchaser  (§  334*)  —  Con- 
tracts—Aba  n  donment— Effect. 

Defendant  the  purchaser  of  land,  paid 
down  $1,000  earnest  money  to  the  owner's 
agent  under  a  contract  requiring  the  owner  to 
rive  good  title.  That  becoming  impracticable, 
the  contract  was  abandoned.  Held,  that  de- 
fendant then  became  entitled  to  a  return  of 
the  earnest  money. 

[Ed.  Note— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  959-980;  Dec  Dig. 
f  334.*] 

6.  Bbokers  (f  61*)  —  Compensation  —  Right 
or  Brokers. 

Where  real  estate  brokers  effected  a  con- 
tract for  a  sale  of  land  and  received  a  pay- 
ment of  earnest  money  under  the  contract 
which  required  a  vendor  to  give  good  title,  they 
are  not  entitled  to  retain  that  money,  regard- 
less of  whether  the  vendor  owes  them  a  com- 
mission, where  the  parties  abandoned  the  con- 
tract because  of  the  vendor's  inability  to  con- 
vey such  title;  for  an  agent  can  acquire  no 
greater  rights  than  his  principal. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  ff  T7,  78,  92,  93 ;  Dec  Dig.  f  61.*] 

Appeal  from  City  Court  of  Birmingham; 
H.  A  Sharpe,  Judge. 

Action  by  the  Messer  Real  Estate  &  In- 
surance Company  against  Henry  Ruff.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 


Nathan  L.  Miller  and  N.  A.  Graham,  Jr., 
both  of  Birmingham,  for  appellant.  Vassar 
L.  Allen,  of  Birmingham,  for  appellee. 

DE  GRAFFENRIED,  J.  J.  W.  Cooke,  of 
Maben,  Miss.,  owned  a  lot  In  the  city  of 
Birmingham,  on  which  was  situated  the 
"Bonita  Theater."  The  Messer  Real  Es- 
tate &  Insurance  Company,  as  the  agents  of 
Cooke,  rented  out  this  property,  looked  after 
its  taxes,  and  collected  the  rents.  On  or 
about  the  11th  day  of  February,  1911,  Henry 
Ruff  informed  the  Messer  Real  Estate  &  In- 
surance Company  that  he  desired  to  buy  the 
property.  Thereupon  the  Messer  Real  Estate 
ft  Insurance  Company  wrote  to  Cooke,  in- 
forming him  that  a  party  desired  to  buy  the 
property,  and  asked  Cooke  to  name  his  fig- 
ures, and  requested  the  authority  to  sell  the 
property  for  him  as  his  agent  Cooke  there- 
upon, on  the  18th  day  of  February,  1911, 
wrote  to  the  Real  Estate  &  Insurance  Com- 
pany the  following  letter: 

"Maben,  Miss.,  2/18/11. 

"Mr.  M.  P.  Messer,  Birmingham,  Ala.— 
Dear  Sir:  In  re  your  letter  of  the  11th  Inst, 
asking'  for  a  price  on  my  Third  avenue  prop- 
erty will  say  that  I  have  always  refused  to 
price  this  particular  piece  of  dirt  but  if  your 
man  will  pay  me  $40,000.00  net,  carry  out  my 
lease  to  the  moving  picture  people,  assume 
the  Indebtedness  against  same,  paying  me  the 
difference  between  the  $40,000.00  and  the 
amount  now  held  against  the  property,  which 
is  approximately  $13,000.00,  in  cash,  I  will 
make  him  a  deed  to  the  property  and  will 
transfer  to  him  the  insurance  now  in  force 
and  paid  up  for  this  year.  This  offer  will 
hold  good  not  later  than  March  1,  1911. 

"Yours  hurriedly,  J.  W.  Cooke. 

"This  is  a  5%  loan." 

Thereupon  the  Real  Estate  ft  Insurance 
Company  offered  the  property  to  the  said 
Ruff  at  $42,500,  and  Ruff  and  the  Real  Es- 
tate ft  Insurance  Company  entered  into  the 
following  agreement: 

"Birmingham,  Alabama,  Feb.  22d,  1911. 

"This  Is  to  certify  that  we  have  this  day 
sold  to  Henry  Ruff  the  north  one-half  of  the 
east  one-half  of  lot  4,  block  86,  Birmingham, 
Alabama,  for  $29,500.00,  cash,  and  the  as- 
sumption by  him  of  a  certain  mortgage  on  the 
above-described  property,  payable  to  the 
Perm  Mutual  life  Insurance  Company  in  the 
sum  of  $13,000.00  as  follows:  $1,000.00  pay- 
able Jan.  1st  1912;  $1,000.00  payable  Jan. 
1st,  1913;  $1,000.00  payable  Jan.  1st  1914; 
and  the  balance  of  $10,000.00  payable  Jan. 
1st,  1915;  the  same  bearing  Interest  at 
the  rate  of  five  (5%)  per  cent  per  annum, 
interest  payable  semiannually,  and  we  here- 
with acknowledge  the  receipt  of  $1,000.00, 
the  same  being  part  of  the  purchase  money  to 
bind  the  sale,  said  sale  being  subject  to  the 
approval  of  J.  W.  Cooke,  owner,  and  an  ab- 
stract of  good  title  conveying  the  above-de- 
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scribed  property  unincumbered,  except  as 
stated  above.  The  purchaser  agrees  to  as- 
sume the  lease  contract  now  In  existence 
which  expires  September  20th,  1012. 

"Signed  In  duplicate  this  22d  day  of  Febru- 
ary, 1911. 

"Messer  Real  Estate  &  Ina  Co.,  Agta., 
"By  M.  P.  Messer,  Prest 
*T  hereby  accept  the  above  contract  of  pur- 
chase. Henry  Ruff." 

The  $1,000  referred  to  In  the  above  contract 
was  represented  by  a  certified  check,  payable 
to  the  Messer  Real  Estate  &  Insurance  Com- 
pany, dated  February  22,  1911,  and  which 
check  was  held  by  said  Real  Estate  &  Insur- 
ance Company  until  March  20, 1911,  when  It 
was  by  said  company  presented  to  and  was 
paid  by  the  bank  upon  which  it  was  drawn, 
and  the  proceeds  were  by  said  company  cred- 
ited on  the  account  of  J.  W.  Cooke  under  the 
circumstances  hereinafter  stated.  When  the 
above-described  contract  was  signed  and  de- 
livered, the  Messer  Real  Estate  &  Insurance 
Company  sent,  on  said  February  22, 1911,  the 
following  telegram  to  the  said  J.  W.  Cooke: 
"Have  sold  your  Third  avenue  property  for 
twenty-nine  thousand  five  hundred  dollars 
and  assumed  your  mortgage  of  thirteen  thou- 
sand dollars.  Wire  acceptance."  Thereup- 
on Cooke  sent  to  said  Real  Estate  &  In- 
surance Company  the  following  reply:  "Tele- 
gram received.  Will  execute  special  war- 
ranty deed  as  per  terms  my  letter  February 
18th.  Write  full  instructions."  Thereupon 
the  Real  Estate  &  Insurance  Company  wrote 
to  Cooke  the  following  letters: 

"Messer  Real  Estate  4  Insurance  Co. 
"Birmingham,  Ala.,  Feb.  22,  1911. 

"Mr.  J.  W.  Cooke,  Maben,  Miss.— Dear  Mr. 
Cooke:  I  wired  you  to-day  as  follows:  'Have 
sold  your  Third  avenue  property  for  twenty- 
nine  thousand  five  hundred  dollars  cash  and 
assume  your  mortgage  of  thirteen  thousand 
dollars.  Wire  acceptance.  M.  P.  Messer' — 
which  I  now  confirm.  We  have  entered  con- 
tract with  purchaser  and  accepted  $1,000.00  to 
bind  the  sale,  pending  the  examination  of  title. 
I  have  had  Otto  Marx  &  Co.,  agents  for  Penn 
Mutual  Life  Insurance  Co.,  to  wire  to  Phila- 
delphia for  abstract  of  this  property,  we 
shall  proceed  to  close  this  sale  up  as  rapidly 
as  possible,  I  congratulate  both  you  and  our- 
selves on  this  most  excellent  sale. 

"Tours  very  truly, 

"[Signed]  M.  P.  Messer,  President" 

"Messer  Real  Estate  &  Insurance  Co. 
"Birmingham,  Ala.,  Feb.  25th,  1911. 
"Mr.  J.  W.  Cooke,  Maben,  Miss.— Dear  Mr. 
Cooke:  On  to-day  we  received  the  abstract 
from  the  Penn  Mutual  Life  Ins.  Co.,  of  Phila- 
delphia, Pa.,  to  your  Third  avenue  property, 
wbich  I  sold  as  per  my  letter  and  telegram 
to  you  of  date  February  22nd,  1911.  I  have 
placed  the  abstract  with  the  Abstract  Com- 
pany to  be  brought  down  to  date.  As  soon 
as  the  purchaser  has  had  same  examined  by 


his  attorney  and  deed  made,  I  will  forward 
same  to  you  and  your  good  wife  for  your 
signatures. 
"Tours  very  truly, 

"[Signed]  M.  P.  Messer,  President" 

"Messer  Real  Estate  &  Insurance  Co. 
"Birmingham,  Ala.  March  1st,  1911. 

"Mr.  John  W.  Cooke,  Maben,  Miss.— Dear 
Mr.  Cooke :  As  per  our  sale  of  your  3rd  Ave- 
nue property,  of  date  February  22nd,  we  are 
enclosing  you  herewith  deed  for  yours  and 
your  good  wife's  signatures.  When  signing 
said  deed  to  Henry  Ruff  before  a  notary  pub- 
lic, do  not  fall  to  sign  your  name  John  W. 
Cooke.  The  decree  in  chancery  court  set- 
tling your  title  In  1904,  rendered  the  decree 
to  you  in  the  name  of  John  W.  Cooke.  I 
note  that  you  formerly  in  making  mortgages, 
signed  the  mortgages,  'J.  W.  Cooke,'  which 
was  incorrect  If  any  question  was  raised 
we  would  have  to  prove  that  J.  W.  Cooke  is 
the  same  man  as  John  W.  Cooke,  hence  the 
importance  of  your  signing  this  deed  as  re- 
quested above.  As  soon  as  you  have  return- 
ed this  deed  to  us  we  will  send  you  a  certified 
check,  or  New  Tork  Exchange,  in  the  sum 
of  $27,000.00  which  makes  the  property  net 
to  you  $40,000.00,  as  per  our  contract  with 
you  for  sale  of  same.  Please  get  this  deed 
back  to  us  by  Saturday,  the  4th,  if  possible, 
as  the  purchaser  will  return  to  the  city  on 
that  date  and  will  want  to  close  up  the  mat- 
ter, if  not  closed  Saturday,  we  will  close  it 
early  Monday  before  he  leaves  the  city 
again.  Congratulating  both  you  and  our- 
selves on  this  most  excellent  sale  It  being 
the  highest  price  at  which  any  property  has 
ever  been  sold  in  the  community  In  which  it 
is  located,  and  wishing  you  continued  suc- 
cess, I  am, 

"Very  truly  yours, 

"[Signed]  M.  P.  Messer,  President** 

The  deed  referred  to  in  the  letter  last 
above  contained  general  covenants  of  war- 
ranty as  to  title.  Cooke  and  wife  refused  to 
execute  this  deed,  but  prepared  and  properly 
executed  another  deed,  with  covenants  of 
warranty  against  all  persons  "claiming  by, 
through,  or  under"  the  said  Cooke  and  wife. 
On  the  9th  of  March,  1911,  a  suit  in  eject- 
ment was  brought  against  said  Cooke  for  said 
lands  by  third  parties,  and  Ruff  refused  to 
accept  this  latter  deed  unless  Cooke  would 
indemnify  him  against  loss  on  account  of 
said  ejectment  suit  This  Cooke  refused  to 
do.  Thereupon,  after  various  negotiations 
to  which  we  do  not  deem  it  necessary  to  re- 
fer, the  agreement  of  purchase  was  canceled 
and  Ruff  leased  the  property  from  Cooke. 

The  Messer  Real  Estate  &  Insurance  Com- 
pany claims  that  Cooke  owes  it  $2,500  on  ac- 
count of  the  above  transaction.  Ruff  agreed 
to  pay  $42,500  for  the  land,  and  if  the  sale 
had  been  consummated  said  Real  Estate  & 
Insurance  Company  would  have  received  $2,- 
500  out  of  the  proceeds  of  the  sale  as  its 
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commission  for  negotiating  the  sale ;  and  on 
March  20, 1911,  this  Real  Estate  &  Insurance 
Company  charged  Cooke  on  Its  books  with 
said  $2,500,  as  of  February  22,  1911,  and  on 
said  day  had  the  bank  on  which  the  above- 
described  check  was  drawn  to  pay  the  check, 
and  this  money  the  Real  Estate  &  Insurance 
Company  retained,  and  credited  the  same  on 
the  said  Cooke's  account  On  the  subject  of 
this  charge  of  $2,500  and  this  credit  of  $1,- 
000  on  the  books  of  the  Real  Estate  &  Insur- 
ance Company  the  bookkeeper  testified: 
"That  entry  of  February  22d  was  made  on 
March  20th.  It  was  held  off  until  that  split 
occurred  on  the  9th  of  March;  the  whole 
matter  was  held  off  the  books  until  it  was 
determined  whether  or  not  the  trade  would 
go  through."  In  other  words,  after  it  be- 
came apparent  that  the  agreement  between 
Cooke  and  Ruff  as  to  the  purchase  of  the 
property  was  not  going  to  be  consummated, 
then  the  Messer  Real  Estate  &  Insurance 
Company  charged  Cooke  with  $2,500  on  its 
books  as  commissions  for  making  the  sale, 
and  then  proceeded  to  the  bank  and  had  the 
check  for  $1,000,  which  Ruff  had  given  said 
company  as  "part  of  the  purchase  money 
to  bind  the  sale,"  cashed,  retained  the  mon- 
ey, and  credited  the  Cooke  account  with  the 
proceeds.  The  theory  of  the  Messer  Real 
Estate  &  Insurance  Company  was  and  is 
that  J.  W.  Cooke  owed  said  company  $2,500, 
as  above  stated ;  that  Ruff  owed  Cooke  the 
purchase  price  of  the  land;  that  the  $1,000 
was  a  part  of  the  purchase  price  of  the  land, 
and  that  therefore  this  money  was  Cooke's 
money,  and  that,  as  the  Real  Estate  &  In- 
surance Company  came  lawfully  Into  the  pos- 
session of  the  money,  it  had  a  right  to  so 
credit  it  on  the  amount  which,  according  to 
Its  theory,  Cooke  was  due  said  company. 

We  may  as  well  say,  before  we  conclude 
this  statement  of  fact,  that  when  Cooke  and 
Ruff,  by  mutual  agreement,  rescinded  the  ex- 
ecutory agreement  of  sale,  Cooke  told  Ruff 
that  he  had  never  laid  any  claim  to  the  $1,- 
000  in  the  hands  of  the  Real  Estate  &  Insur- 
ance Company,  and  that  Ruff  could  demand 
and  receive  that  money  of  said  company. 

The  agreement  of  sale  between  Ruff  and 
Cooke  was,  while  it  was  unexecuted— no 
deed  was  ever  delivered — by  mutual  agree- 
ment, rescinded.  It  Is  not  contended  that 
this  rescission  was  done  for  a  fraudulent 
purpose,  i.  e.,  for  the  purpose,  participated 
in  by  Ruff,  of  defeating  the  Messer  Real 
Estate  &  Insurance  Company  of  its  commis- 
sions. On  the  contrary,  we  gather  from  this 
record  that  Cooke  is  solvent  and  can  be  held 
to  the  payment  of  any  money  which  he  may 
owe  said  Real  Estate  &  Insurance  Company. 

[1]  Under  our  law  parties  who  are  sui  Juris 
possess  the  utmost  liberty  of  contracting  with 
reference  to  all  matters  not  forbidden  by 
law ;  and  it  Is  a  familiar  principle  that  par- 
ties to  an  executory  contract  may,  at  pleas- 
ore,  rescind  any  such  contract,  without  any 


new  consideration  therefor,  the  mutual  as- 
sent of  the  parties  to  the  rescission  furnish- 
ing a  sufficient  legal  consideration  for  such 
rescission.  2  Mayf.  Dig.  p.  798,  subd.  692. 

[2]  (1)  When  an  agreement  is  made  be- 
tween two  parties  relative  to  the  sale  and 
purchase  of  a  tract  of  land,  the  contract  of 
sale,  although  It  may  by  a  proceeding  in 
equity  be  enforceable,  remains  unexecuted 
until  there  has  been  a  deed,  conveying  the 
title  to  the  land,  executed  and  delivered  by 
the  grantor  to  the  grantee.  At  any  time  be- 
fore the  actual  delivery  of  the  deed — no 
rights  of  third  parties  intervening— the  par- 
ties to  such  agreement  may,  by  mutual  as- 
sent, rescind  it,  and  the  rescission,  unless 
there  is  some  agreement  to  the  contrary, 
places  the  parties  in  the  same  attitude  as  if 
they  had  never  made  such  an  agreement. 

[8, 4]  (2)  It  not  Infrequently  happens  that, 
although  the  recorded  deeds  may  show  a  per- 
fect title  to  real  estate  In  a  certain  person, 
that  person  has  not,  by  reason  of  some  fact 
not  shown  by  the  recorded  deeds,  any  title 
whatever  to  such  lands.  Some  other  person, 
in  spite  of  the  recorded  deeds,  may  have  a 
perfect  title  to  the  land. 

The  agreement  between  the  Messer  Real 
Estate  &  Insurance  Company,  as  agents  of 
Cooke  and  Ruff,  dated  February  22,  1911, 
and  which  we  have  above  set  out,  clearly 
contemplated  that  the  contract  should  not  be 
binding  upon  Ruff  unless  Cooke  could  con- 
vey to  Ruff  a  perfect  title,  subject  to  the 
mortgage  for  $13,000,  to  the  land.  It  fur- 
ther contemplated  that  the  abstract  should 
show  this  perfect  title,  and  that  it  should 
show  this  title  when  the  deeds  were  deliver- 
ed. No  time  was  fixed  by  the  parties  for  the 
execution  of  the  contract,  and  the  law  there- 
fore gave  them  a  reasonable  time  within 
which  to  complete  It  When  the  time  for  the 
delivery  of  the  deed  arrived,  a  suit  by  third 
parties  was  pending  in  Jefferson  county 
against  Cooke  for  this  land.  The  agreement, 
fairly  construed,  shows  that  it  was  not  the 
intention  of  Cooke  to  sell  to  Ruff,  and  not 
the  intention  of  Ruff  to  buy  from  Cooke,  a 
lawsuit  and,  while  nothing  was  said  in  the 
contract  with  reference  to  the  lawsuit* 
nevertheless,  under  the  principles  above  an- 
nounced, so  long  as  the  contract  remained 
executory,  the  parties  to  that  contract  had 
the  right,  if  they  mutually  agreed  to  do  so, 
to  rescind  that  contract  on  account  of  such 
lawsuit,  or  for  any  other  reason,  and  place 
each  other  in  statu  quo.  The  trial  judge 
therefore  clearly  charged  the  Jury  the  law 
when  he  said  in  his  oral  charge: 

"The  contract  of  February  22,  1911,  as  you 
have  doubtless  observed,  is  not  a  completed 
contract  for  the  sale  of  the  lot  therein  men- 
tioned. The  proposed  sale  is  by  the  terms- 
of  that  contract  made  subject  to  contingen- 
cies, one  contingency  being  that  the  agree- 
ment entered  into  by  the  defendant  realty 
company  and  Ruff  was  to  be  approved  by  the 
owner  of  the  land,  Mr.  Cooke.   Another  one 
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of  the  contingencies  is  that  an  abstract  of 
title  is  to  be  furnished  showing  title  to  be  in 
Cooke,  excepting  the  existence  of  a  mort- 
gage given  to  the  Penn  Mutual  Company  for 
about  $13,000." 

"The  contract  being  in  that  condition,  the 
minds  of  the  parties  to  the  sale,  the  princi- 
pals to  the  transaction,  not  having  up  to  that 
time  ever  come  together  completely,  the  com- 
pletion of  the  contract  being  held  up  to  that 
time  in  abeyance,  it  was  competent  for  the 
principals  to  the  contemplated  sale  to  carry 
on  the  negotiations  further,  and  in  such  nego- 
tiations It  does  not  appear  that  the  real  es- 
tate company  had  any  control  of  either  one 
of  the  principals  in  the  transaction.  It  was 
competent  for  Cooke  on  the  one  part  and 
Ruff  on  the  other  part  to  conduct  their 
negotiations,  and  if  it  became  impracticable 
for  them  to  agree  further  upon  the  terms 
of  the  sale,  then  they  were  competent  to 
abandon  it  without  the  consent  of  the  de- 
fendant real  estate  company." 

[5]  (3)  This  record  discloses  that  at  all 
times  Ruff  was  willing  to  accept  from  Cooke, 
in  spite  of  the  pendency  of  the  lawsuit,  a 
conveyance  with  general  covenants  of  war- 
ranty, but  that  he  was  unwilling  to  accept 
a  deed  with  covenants  of  warranty  limited 
to  the  acts  of  Cooke  unless  Cooke  would 
give  him  an  agreement  indemnifying  him 
against  loss  by  reason  of  the  above-described 
lawsuit  Cooke  refused  to  sign  and  deliver 
a  deed  with  general  covenants  of  warranty, 
and  was  only  willing  to  give  a  deed  with 
warranty  against  his  own  acts.  He  was  un- 
willing and  refused  to  give  Ruff  an  indemnity 
against  loss  on  account  of  the  lawsuit.  This 
being  the  situation  of  the  evidence,  the  trial 
judge  properly  charged  the  jury  as  follows: 
"if,  by  reason  of  the  existence  of  suits  against 
Cooke  for  the  property,  or  If,  by  reason  of 
the  limited  character  of  the  warranty  ex- 
pressed in  the  deed  made  by  Cooke,  there  was 
a  failure  on  the  part  of  Cooke  and  Ruff  to 
complete  the  contract  of  sale,  then,  without 
any  writing  to  that  effect,  it  was  competent 
for  them  to  abandon  it  and  for  Cooke  to 
abandon  all  right  as  between  himself  and 
Ruff  to  the  payment  which  Ruff  had  made  to 
the  real  estate  company.  If  you  find  that 
there  was  such  an  abandonment  of  the  con- 
tract for  such  causes,  and  that  by  the  agree- 
ment so  abandoning  the  transaction  Mr. 
Cooke  abandoned  all  right  to  the  $1,000  pay- 
ment, and  that  it  had  not  been  up  to  that 
time  paid  over  to  him  in  some  form  other 
than  by  a  credit  of  his  account  upon  the 
books  of  the  real  estate  company,  then  the 
plaintiff  Ruff  had  a  right  to  recover  the 
amount  of  the  payment  so  made  to  him." 

[6]  (4)  Undoubtedly,  there  was  evidence 
tending  to  show  that  Cooke,  by  his  acts,  rati- 
fied the  contract — if,  indeed,  it  needed  rati- 
fication— which  was  made  by  the  Messer  Real 


Estate  &  Insurance  Company  with  Ruff  on 
February  22,  1911,  so  as  to  make  that  con- 
tract, executory  in  its  nature,  binding  upon 
him.  In  other  words,  there  was  evidence 
tending  to  show  that  Cooke,  by  his  acts,  rati- 
fied the  acts  of  said  Real  Estate  &  Insurance 
Company  in  making  the  contract — if  such 
contract  needed  ratification — in  such  sort 
as  that,  in  a  suit  by  Ruff  upon  that  contract, 
he  could  not  have  denied  the  authority  of 
said  Real  Estate  &  Insurance  Company  to 
make  the  contract. 

The  check  which  was  turned  over  to  the 
Real  Estate  &  Insurance  Company  "to  bind 
the  trade,"  was,  in  our  opinion,  under  the 
terms  of  the  contract  itself,  a  check  which 
was  to  become  the  property  ex  equo  et  bono 
of  Cooke  only  when  Cooke  did  those  things 
which,  under  the  law,  his  contract  required 
him  to  do.  That  check  ex  equo  et  bono  be- 
longed to  Ruff  until  Cooke  carried  out  his 
contract  The  parties  never  did  get  together 
and  complete  the  trade.  By  mutual  agree- 
ment they  rescinded  it  This  mutual  agree- 
ment— which  the  parties  were  certainly  com- 
petent in  good  faith  to  make— forecloses  any 
consideration  as  to  whether  Cooke  or  Ruff 
was  in  the  wrong  pending  the  negotiations 
which  finally  resulted  in  a  complete  rescis- 
sion of  the  contract  The  Messer  Real  Es- 
state  &  Insurance  Company  acquired  no 
greater  rights  to  the  check  than  did  their 
principal,  Cooke.  In  this  transaction  the 
rights  of  the  real  estate  company  to  the  $1,- 
000  must  be  worked  out  through  Cooke ;  and 
Cooke,  having  rescinded  the  contract  is  cer- 
tainly in  no  position  to  claim  ex  equo  et  bono 
the  check  or  its  proceeds.  For  this  reason 
the  plaintiff,  under  all  the  evidence,  was  en- 
titled to  the  general  affirmative  charge  as  to 
count  4.  This  being  the  situation,  it  seems 
to  us  that  it  is  not  necessary  for  us  to  con- 
sider any  other  question  presented  by  this 
record. 

Cooke  may  owe  the  Messer  Real  Estate  & 
Insurance  Company  more  than  the  $1,000 
involved  in  this  suit,  because  of  Cooke's  fail- 
ure to  complete  a  trade  which  said  Real  Es- 
tate &  Insurance  Company  made  for  him.  If 
this  be  true,  such  fact  in  no  way  authorizes 
the  said  Real  Estate  &  Insurance  Company  to 
retain  from  Ruff  and  apply  on  the  Cooke  debt 
money  which  ex  equo  et  bono  belongs  to  Ruff 
and  to  which  Cooke  is  not  ex  equo  et  bono 
entitled.  The  agent  is  not  superior  to  his 
principal,  and  under  the  facts  of  this  case 
the  rights  of  the  agent  must  be  measured  by 
the  rights  of  the  man  in  whose  shoes,  at  all 
times  during  this  matter,  it  has  stood. 

The  judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
MAYFIELD,  JJ.,  concur. 
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EASON  et  al.  T.  ROE  et  aL 
(Supreme  Court  of  Alabama.    Dec  4,  1913.) 

L  EQOTTT     (I  830*>-BrLL— AVEBMBKTS  TO 

Contract— Tna  of  Objection. 

Objection  that  a  bill  for  specific  perform- 
ance does  not  definitely  and  distinctly  aver  the 
terms  of  the  contract  is  jurisdictional  and  may 
be  taken  for  the  first  time  on  the  submission  for 
decree  on  the  facts  alleged  and  proved. 

[Ed.  Note—For  other  cases,  see  Equity,  Cent 
Difr  {{  660-668,  671 ;  Dec  Dig.  $  330.*] 

2.  Equity  (Si  143,  144*)— Bill— Repugnancy 
—Averments  as  to  Contract. 

The  bill  for  specific  performance  is  not 
open  to  the  objection  of  being  repugnant  to  or 
variant  from  itself,  or  leaving  the  contract  so 
uncertain  as  to  preclude  a  decree  for  perform- 
ance, complainants  being  ready  to  pay  the  bal- 
ance of  the  price,  because  alleging  not  only  that 
complainant  entered  into  a  contract  with  E. 
for  purchase  of  the  land  at  the  agreed  price  of 
$900,  to  be  paid  $100  presently,  and  the  bal- 
ance in  installments  of  $200  each  on  certain 
dates,  and  that  by  the  terms  thereof  on  the  pay- 
ment of  said  purchase  price  E.  was  to  execute  to 
complainant  a  deed  conveying  the  title,  but 
also  that  at  the  first  payment  E.  signed  and 
delivered  to  complainant  "the  following  writ- 
ten agreement,"  namely:  "Received  of  R  $100 
on  land  purchased  of  E.  this  day,  which  leaves 
of  said  purchase  money  $800  secured  by  notes 
and  a  mortgage  on  said  land." 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  331,  335,  338;  Dec  Dig.  §§  143,  144.*] 

3.  Frauds,  Statute  op  ({  129*)— Sale  of 
Land— Possession  under  Contract. 

There  is  such  a  change  of  possession  as  to 
constitute  the  putting  of  a  purchaser  of  land  un- 
der an  oral  contract  in  possession,  satisfying 
the  statute  of  frauds,  where  the  purchaser, 
though  at  the  time  in  possession  as  tenant  of 
the  vendor,  on  making  the  contract  and  the  par- 
tial payment  proceeds  to  make  valuable  im- 
provements by  erection  of  buildings  and  clearing 
of  the  land. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §§  287-292,  803,  306-308,  311, 
314,  318-320,  322,  325,  326;  Dec  Dig.  §  129.*] 

4.  Vendor  and  Purchaser  (f  78*)— Time  as 
Essence— Waiver. 

Time  of  payment  as  essence  of  the  contract 
is  waived  by  the  vendor  giving  indulgence  in 
respect  thereto  and  receiving  payments  after 
the  times  provided. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  121-125 ;  Dec.  Dig.  § 
78.*] 

5.  Specific  Performance  (8  114*)— Decli- 
nation to  Make  Title— Pleading  and 
Proof. 

Averment  and  proof  of  a  specific  declina- 
tion to  execute  title  is  unnecessary  to  the  eq- 
uity of  a  bUl  for  specific  performance,  but  can 
only  affect  costs. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §g  356-370,  372;  Dec 
Dig.  |  114.*] 

6.  Specific  Performance  (§  126*)— Decree 
Vesting-  Title. 

A  decree,  in  suit  for  specific  performance 
of  a  contract  of  sale  of  land  by  defendants'  an- 
cestor, will  be  made  vesting  defendants'  title  in 
complainants;  some  of  the  defendants  being  in- 
fants and  some  beyond  the  court's  jurisdiction, 
they  being  present  by  their,  solicitors. 

[Ed.  Note— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  if  55,  401-405;  Dec  Dig. 
1126.*] 


Appeal  from  City  Court  of  Talladega ;  M. 
N.  Manning,  Special  Judge. . 

Suit  by  R.  R  Roe  and  another  against  R. 
B.  Eason  and  others.  Decree  for  complain- 
ants, and  defendants  appeal.  Affirmed. 

M.  M.  &  Victor  Smith,  of  Pell  City,  for  ap- 
pellants. Knox,  Acker,  Dixon  &  Sims,  of  Tal- 
ladega, for  appellees. 

SAYRE,  J.  This  blU  was  filed  by  R.  R. 
and  William  Roe  against  the  heirs  at  law 
of  J.  M.  Eason,  and  sought  a  decree  In  the 
nature  of  a  decree  for  the  specific  perform- 
ance of  an  alleged  contract  by  which  the 
said  Eason  had  agreed  to  convey  to  com- 
plainants a  certain  tract  of  land  In  Talladega 
county.  Eason's  personal  representative  was 
also  made  a  party  defendant  Complainants 
further  prayed  that  an  action  of  ejectment, 
brought  by  defendants,  be  enjoined  pending 
the  suit  in  equity.  Complainants  had  relief 
in  the  court  below,  and  defendants  appeal. 

The  bill,  to  state  those  parts  of  it  about 
which  the  controversy  turns,  avers  that  com- 
plainants entered  into  an  agreement  with  the 
ancestor  of  defendants  for  the  purchase  of 
the  land  on  January  31,  1906;  that  the 
agreed  purchase  price  was  the  sum  of  $900 
to  be  paid  $100  presently,  the  balance  in  In- 
stallments of  $200,  due,  respectively,  on  No- 
vember 15th  in  the  years  1906,  1907,  1908, 
and  1909;  that  "under  and  by  the  terms  of 
said  agreement  or  contract,  upon  the  pay- 
ment of  said  purchase  price,  the  said  J.  M. 
Eason  was  to  execute  to  complainants  a  deed 
conveying  to  them  the  title  to  said  lands"; 
and  that  the  cash  payment  was  made  as 
agreed,  complainants  being  put  into  posses- 
sion. 

In  a  subsequent  paragraph  of  the  bill  it  is 
averred  that  at  the  time  of  the  first  payment 
Eason  signed  and  delivered  to  complainants 
"the  following  written  agreement,"  namely: . 
"Received  of  R.  R.  Roe  $100  on  land  pur- 
chased of  J.  M.  Eason  this  day,  which  leaves 
of  said  purchase  money  yet  $800  yet  secured 
by  notes  and  a  mortgage  on  said  land.  This 
31st  day  of  January,  1906.  [Signed]  J.  M. 
Eason." 

[1,  2]  In  the  court  below  no  objection  was 
taken  by  demurrer  to  the  form  or  equity  of 
the  bllL  In  this  court  defendants  look  for 
help  mainly  to  those  numerous  adjudications 
which  hold  that  in  suits  for  specific  perform- 
ance the  terms  of  the  contract  must  be  def- 
initely and  distinctly  averred,  as  well  as 
proved,  to  the  end  that  the  court  be  not  left 
to  uncertain  inference  in  determining  the 
rights  of  the  parties.  This  objection  Is  ju- 
risdictional in  its  nature  and  may  be  con- 
sidered, though  taken  for  the  first  time  on 
the  submission  for  decree  upon  the  facts  al- 
leged and  proved,  and  so  defendants  insist 
that  the  averment  of  the  receipt  with  its  re- 
citals, to  which  complainants  refer  as  an 
agreement  in  writing,  is  an  averment  of  a 
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contract  variant  from  that  which  we  have 
above  stated  to  be  the  contract  upon  which 
the  complainants  are  proceeding  for  relief. 
But  we  do  not  take  that  to  be  the  effect  of 
the  averment.  Evidently  complainants  ex- 
pected a  defense  under  the  statute  of  frauds, 
and  it  may  be  conceded  that  in  framing  their 
bill  they  showed  some  indecision  as  to  the 
grounds  upon  which  their  contract  was  to  be 
taken  without  the  inhibition  of  the  statute. 
There  could  be  no  harm,  however,  in  meet- 
ing the  anticipated  defense  on  either  or 
both  grounds,  provided,  of  course,  the  aver- 
ment made  to  that  end  did  not  Introduce  a 
fatal  uncertainty  into  the  bill  as  to  the  es- 
sential terms  of  the  contract  itself.  We  do 
not  find  that  the  bill,  in  respect  to  the  matter 
under  consideration,  is  repugnant  to,  or 
variant  from,  itself,  or  that  the  contract  al- 
leged is  so  uncertain  as  to  preclude  the  pro- 
priety of  an  equitable  decree  for  its  specific 
performance. 

The  receipt,  if  it  be  taken  as  a  memoran- 
dum of  the  contract  elsewhere  alleged  in  the 
bill,  is  an  incomplete  and  insufficient  memo- 
randum, and  it  may  be  that  complainants 
must  have  failed  In  their  suit  if  they  had  de- 
pended upon  It  alone  to  take  their  case  with- 
out the  statute  of  frauds;  but  the  other 
answer  to  the  statute,  viz.,  that  complain- 
ant had  paid  a  part  of  the  purchase  money 
and  had  been  let  into  possession,  was  perfect 
in  the  matter  of  averment  and,  as  we  shall 
see,  In  matter  of  fact  The  averment  as  to 
the  receipt,  memorandum,  or  agreement  in 
writing,  in  that  part  of  it  which  refers  to 
"notes  and  a  mortgage,"  may  be  taken  as  a 
recital  that  the  balance  of  the  purchase  mon- 
ey was  secured  by  notes  and  a  mortgage  al- 
ready executed  and  delivered ;  if  so,  it  rested 
upon  a  misapprehension  of  the  effect  of  what 
had  been  done,  and  was  untrue  in  law  and 
fact ;  or  it  may  have  been  Intended  to  wit- 
•  ness  an  agreement  that  notes  and  a  mortgage 
would  thereafter  be  executed  and  delivered; 
if  so,  defendants  by  their  subsequent  deal- 
ing waived  its  performance.  The  substance 
of  the  alleged  contract  in  any  event  was  that 
complainants  were  to  pay  a  certain  price  for 
the  land,  retaining  the  title  as  security  for  de- 
ferred payments,  and  that  complainants,  up- 
on full  payment,  were  to  receive  indisputable 
muniment  of  the  rightfulness  of  the  posses- 
sion upon  which  they  entered  at  once. 

[3, 4]  On  the  facts  the  case  appears  to  be 
plain  enough.  Appellants,  defendants  below, 
complain  of  some  of  the  witnesses  that  their 
professed  recollection  of  occurrences  and  con- 
versations, some  four  or  five  years  past, 
and  concerning  a  transaction  of  no  particular 
interest  to  them,  is  unduly  circumstantial, 
and  of  some  of  them  that  their  testimony  is 
so  biased  by  their  relation  to  the  parties 
as  to  be  untrustworthy.  To  our  minds  the 
testimony  of  most,  if  not  all,  of  the  witnesses 
is  characterized  by  unusual  candor,  and 
apart  from  some  details,  where  their  differ- 
ences do  not  touch  the  essential  equities  of 


i 

the  controversy  and  seem  to  earmark  the 
truth  of  what  they  say,  their  testimony  is 
practically  without  conflict  The  death  of 
Eason  and  the  consequent  incompetency  of 
the  complainants  to  speak  of  the  transaction 
with  him,  the  death  of  J.  M.  Hare,  the  justice 
of  the  peace  to  whom  Eason  and  the  elder 
Roe  went  for  the  preparation  of  the  papers 
which  were  to  evidence  the  agreement,  and 
the  loss  of  such  papers  as  he  prepared,  left 
complainants  at  some  disadvantage  in  mak- 
ing the  proof  of  their  case.  Nevertheless 
they  have  proved  it  by  evidence  of  satis- 
factory weight  and  clearness.  It  is  worthy 
of  note  In  this  connection  that  complainants 
demanded  the  specific  performance  now 
sought  and  made  a  tender  of  the  balance  of 
the  purchase  money,  while  both  Eason  and 
Hare  were  yet  alive,  and  that  Eason  never 
thought  to  deny  their  right  until  he  learned 
that  the  papers  left  with  Hare  had  been 
lost  or  destroyed.  Even  then  he  did  not  de- 
ny the  contract  but  seems  to  have  pro- 
ceeded on  the  theory  that  since  the  papers 
were  lost  the  contract  could  not  be  enforced, 
and  made  this  supposed  status  the  basis  for 
a  claim  of  a  sum  in  excess  of  that  agreed 
upon.  On  the  contrary,  he  had  received  pay- 
ments from  both  of  the  Roes  from  time  to 
time  on  the  "land  note."  These  payments 
were  not  made  at  the  times  nor  In  the 
amounts  specified  in  the  original  contract 
but  were  made  nevertheless  on  the  faith  of 
the  contract  and  in  accordance  with  the  aver- 
ment of  the  bill,  which  is  that  they  were  so 
made  on  the  request  of  Eason.  In  letters  al- 
so written  to  one  of  the  complainants,  in  his 
conversations  with  his  neighbors  and  friends, 
and  in  his  application  to  be  placed  on  the 
state's  pension  roll,  Eason  repeatedly  recog- 
nized the  fact  that  he  had  bargained  away 
the  land  in  suit  The  terms  of  the  original 
agreement  are  also  clearly  proved.  In  short 
after  due  reflection  upon  the  entire  evidence, 
we  are  clear  to  these  conclusions  on  the  ques- 
tions of  fact  involved:  J.  M.  Eason  and  R.  R. 
Roe  negotiated  for  the  sale  and  purchase  of 
the  land  in  suit  as  a  result  of  which  it  was 
agreed  that  R.  R.  Roe  and  his  son,  the  com- 
plainant William  Roe,  who  came  into  the 
agreement  would  purchase  the  property  on 
payments  to  be  made  as  stated  in  the  bill 
of  complainant  It  was  further  agreed  thf  t 
Eason  should  execute  a  deed  upon  tne 
flrst  payment  being  made;  the  Roes  se- 
curing the  balance  by  notes  and  a  mort- 
gage upon  the  land.  Eason  and  the  eld- 
er Roe  went  to  Hare  to  have  the  papers  pre- 
pared and  executed,  and  Eason  probably  exe- 
cuted a  deed,  but,  if  so,  It  was  not  delivered ; 
the  completion,  execution,  and  delivery  of 
the  documents,  which  together  were  to  evi- 
dence the  transaction,  being  deferred  on  ac- 
count of  the  absence  of  the  younger  Roe  and 
the  wife  of  the  elder.  Nevertheless  the  first 
payment  was  made,  and  the  Roes  put  into 
possession,  or  if,  as  defendants  insist  the 
Koes  retained  a  possession  the  elder  Roe  - 
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already  had  as  a  tenant  of  the  vendor  under 
a  previous  contract,  still  they  proceeded  to 
make  valuable  Improvements  by  erecting  a 
dwelling  upon  tbe  land  for  the  younger  Roe, 
where  there  had  been  none  before,  and  clear- 
ing up  a  considerable  area  of  new  ground  for 
cultivation.  These  improvements  indicated  a 
change  in  the  relation  of  the  parties  and 
were  sufficient  of  themselves,  and  "without 
any  other  information  or  evidence,  to  satis- 
fy a  court,  from  the  circumstances  they  have 
created  and  the  relations  they  have  formed, 
that  they  are  only  consistent  with  the  as- 
sumption of  the  existence  of  a  contract,  the 
terms  of  which  equity  requires,  if  possible, 
to  be  ascertained  and  enforced."  Maddison 
t.  Alderson,  8  App.  Cas.  486.  In  connection 
with  the  part  payment  this  change  of  posses- 
sion satisfied  the  statute  of  frauds  requiring 
that  the  vendee  be  put  into  possession  where 
there  is  a  parol  contract  for  the  sale  of  land, 
and  a  partial  payment  made,  for  equity  acts 
on  the  ground  that  it  would  be  fraud  for  the 
vendor  in  such  cases  to  allow  the  vendee 
to  continue  in  possession,  expending  his  mon- 
ey in  improvements,  on  the  faith  of  an  agree- 
ment of  sale,  thus  rendering  it  impossible 
that  the  parties  be  restored  to  their  original 
situations,  and  then  invoke  the  statute  of 
frauds  to  avoid  the  contract  Nibert  v.  Bag- 
hurst,  47  N.  J.  Eq.  201, 20  Atl.  252;  4  Pom.  Eq. 
Jur.  |  1409.  Thereafter,  unquestionably,  for 
the  space  of  nearly  three  years,  the  parties 
acted  in  perfect  accord  upon  the  understand- 
ing that  there  was  a  contract  for  the  sale  and 
purchase  of  the  property  at  and  for  the  price 
alleged  in  the  bill  of  complaint,  though  no 
deed  nor  any  note  and  mortgage  were  de- 
livered, as  the  parties  originally  contemplat- 
ed, and  as  the  receipt  or  memorandum  per- 
haps assumed  the  case  to  have  been;  com- 
plainants making,  and  defendants  receiving, 
payments  upon  the  common  understanding 
that,  when  the  payments  were  completed, 
complainants  would  be  entitled,  by  virtue  of 
their  agreement,  to  receive  a  deed  to  the 
land. 

Equity  comes  reluctantly  to  the  conclusion 
that  time  is  of  the  essence  of  any  contract, 
though,  of  course,  it  may  be  made  so  by  the 
express  stipulation  of  the  parties,  or  that  it 
is  so  may  be  implied  from  the  very  nature  of 
the  subject-matter  or  from  the  surrounding 
circumstances.  Cheney  v.  Libby,  134  U.  S. 
77,  10  Sup.  Ct  498,  33  L.  Ed.  818.  Stipula- 
tions as  to  time,  like  any  other,  may  be  waiv- 
ed by  the  party  for  whose  benefit  they  are 
made.  Davis  v.  Robert,  89  Ala,  407,  8  South. 
114,  18  Am.  St  Rep.  126 ;  Zlrkle  v.  Ball,  171 
Ala.  571,  54  South.  1000.  "The  decisions  pro- 
ceed upon  the  theory  that  the  vendor  cannot 
use  his  own  indulgence  as  a  trap  to  catch  the 
purchaser."  39  Cyc  1384,  1385. 

[S,  6]  Complainants  allege  that  they  have 
been  at  all  times,  and  were  at  the  filing  of  the 
bill,  ready  and  willing  to  pay  to  defendants, 
the  heirs  of  Eason,  the  balance  due,  on  the 
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purchase  price  of  the  land,  upon  their  exe- 
cuting a  proper  conveyance,  but  that  defend- 
ants have  declined  to  receive  the  money  and 
execute  a  deed,  and  have  brought  action  at 
law  for  the  recovery  of  possession  of  the 
land.  Complainants  have  no  proof  of  a  spe- 
dflc  declination  on  the  part  of  defendants  to 
execute  title.  That  averment,  however,  and 
the  proof  of  it  could  only  affect  the  question 
of  costs  and  was  unnecessary  to  the  equity 
of  the  MIL  Ashurst  v.  Peck,  101  Ala.  509, 
14  South.  541.  Indeed,  some  of  the  defend- 
ants are  incapacitated  by  reason  of  infancy, 
and  some  are  beyond  the  jurisdiction  of  the 
court  to  compel  personal  performance.  But 
the  land  being  within  the  jurisdiction  of  the 
court  and  subject  to  the  laws  of  this  state,  and 
the  heirs  of  the  deceased  vendor  present  by 
their  solicitors,  the  court  by  its  decree  will 
vest  In  complainants  what  title  has  descend- 
ed to  these  defendants  from  their  ancestor, 
thus  executing  the  trust  upon  which  they 
hold  the  legal  title  as  a  simple  security  for 
the  payment  of  the  purchase  money,  or  will 
adopt  other  appropriate  means  to  the  same 
end.  44  Cent  Dig.  tit  "Spedflc  Perform- 
ance," {  55. 

It  only  remains  to  summarize  our  conclu- 
sion. It  is  that  the  original  parties  to  the 
contract  fairly  and  competently  agreed  to- 
gether in  substance  that  complainants  should 
have  the  land  upon  payment  of  a  certain 
price.  The  price  has  been  paid  in  part  as  de- 
fendants' ancestor  would  have  it  paid;  in 
other  part  it  must  now  be  paid  as  a  condi- 
tion to  relief.  On  these  facts  complainants 
are  entitled  to  the  relief  awarded  to  them 
in  the  court  below,  and  the  decree  must  be 
affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


SHEPHERD  v.  SARTAIN. 

(Supreme  Court  of  Alabama.    June  30,  1913. 
Rehearing  Denied  Dec.  18,  1913.) 

1.  Officers  (I  30*)— Eligibility— Statutes. 

Code  1907,  f  1467,  provides  that  the  per- 
sons ineligible  to  and  disqualified  for  holding 
office  are  those  who  are  not  qualified  electors, 
etc.,  and  in  subdivision  7  provides  that  no  per- 
son holding  office  of  profit  under  the  United 
States  shall,  during  his  continuance  in  office, 
"hold"  any  office  of  profit  under  the  state,  nor 
shall  any  person  hold  two  offices  of  profit  at 
one  time  under  the  state.  Held,  that  as  sub- 
section 7  was  a  legislative  declaration  of  the 
provisions  of  Const  1901,  J  280,  it  cannot  be 
held  that  one  holding  an  office  of  profit  under 
the  United  States  is  ineligible  to  election  to  a 
state  office,  as  is  the  case  of  those  disqualified 
in  the  first  six  subdivisions  of  the  statute,  and 
one  holding  an  office  under  the  United  States 
may  be  elected  to  a  state  office;  the  only  re- 
quirement being  that  he  cannot  qualify  for  the 
state  office  unless  he  resigns  his  federal  posi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  8S  37-43;  Dec.  Dig.  §  30.*] 
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2.  Officers  (8  80*)— Elioibujtt— Holding 
Office. 

A  postmaster  who  was  elected  to  the  office 
of  probate  judge  was  denied  induction  into  of- 
fice, and,  while  retaining  his  federal  office,  he 
brought  an  action  against  his  rival  contesting 
the  other's  right  Held,  that  while,  for  the  pro- 
tection of  an  officeholder  wrongfully  excluded, 
a  judgment  In  his  favor  will  be  construed  as 
reverting  back  to  the  time  he  was  entitled  to 
begin  his  incumbency,  the  contestant  was  not 
holding  office  from  the  time  he  was  entitled  to 
be  inducted  into  office  so  as  to  disqualify  him 
within  Code  1907,  8  1467.  making  a  federal 
officeholder  ineligible  to  hold  state  office;  this 
conclusion  being  strengthened  as  section  1473 
denounces  as  a  usurper  one  who  enters  into  the 
duties  of  his  office  before  he  has  been  qualified. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Cent  Dig.  §§  37-43;  Dec.  Dig.  §  30.*] 

8.  Elections  (|  273*)— Contest— Condition 

Precedent. 

Where  the  canvassing  board  denied  the 
election  of  a  federal  officeholder  to  a  state 
office,  the  court  cannot  as  a  condition  preced- 
ent to  considering  his  contest,  require  him  to 
file  a  declaration  of  his  purpose  to  vacate  his 
federal  office  if  successful. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §  249;  Dec.  Dig.  §  273.*] 

4.  Elections  (§  299*)  —  Contests  —  Proced- 
ure. 

Under  Code  1907,  5  473.  providing  that 
in  all  election  contests  the  judge  or  chancellor 
may  examine  the  ballots  so  far  as  he  deems 
necessary,  the  trial  judge  may  examine  the  bal- 
lots before  the  evidence  is  all  in,  and  without 
waiting  for  evidence  of  the  legality  of  ballots 
shown  by  the  records  to  be  only  prima  facie 
illegal ;  the  only  persons  possibly  injured  being 
the  voters  whose  right  to  secrecy  might  be -vio- 
lated. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  §§  306,  307;  Dec.  Dig.  S  299.*] 

C.  Elections  (88  291,  295*)— Ballots— Va- 
lidity. 

The  reception  of  a  vote  by  the  election 
managers  prima  facie  establishes  its  validity, 
and  the  burden  of  showing  invalidity  is  upon 
him  who  assails  it 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §§  286,  297-209;  Dec  Dig.  §§  291, 
295.*] 

6.  Elections  (§§  113,  291*)— Registration. 

The  registration  books  and  lists,  prepared 
and  kept  by  the  county  board  of  registrars,  are 
conclusive  as  to  the  fact  of  the  registration  of 
those  voters  whose  names  affirmatively  appear 
thereon,  and  are  presumptive  evidence  of  their 
qualifications. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §§  109,  286;  Dec.  Dig.  §§  113,  291.*] 

7.  Elections  (|  118*)— Registration. 

The  registration  books  and  lists  are  con- 
clusive evidence  that  voters  whose  names  do  not 
appear  thereon  are  not  registered  voters  and 
entitled  to  vote,  unless  their  registration  is  ev- 
idenced by  certificate  issued  as  provided  by 
law. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  113;  Dec.  Dig.  §  118.*] 

8.  Elections  (§  291*)  — Poll  Taxes  — Re- 
ceipts. 

The  poll  tax  receipt  stubs  kept  by  the  tax 
collectors  for  each  year  as  required  by  Code 
1907,  §  2075,  are  presumptive  evidence  of  the 
facts  recited  by  them,  and.  where  they  do  not 
show  that  a  voter  has  paid  his  poll  tax,  it  will 
be  presumed  that  such  tax  has  not  been  paid. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  8  286;  Dec.  Dig.  §  291.*] 


9.  Elections  (§  291*)  — Poll  Taxes  — Rec- 
ords—Presumptions. 

Where  the  general  tax  record  showing  poll 
tax  payments  kept  by  tax  collectors  prior  to 
the  enactment  of  the  statute  requiring  separate 
poll  tax  records  does  not  affirmatively  show 
that  a  voter  has  paid  his  poll  tax,  it  will  be 
presumed  that  such  tax  has  not  been  paid. 

[Ed.  Note.— For  other  cases,  see  Elections,  - 
Cent  Dig.  8  286;  Dec  Dig.  8  ML*] 

10.  Elections  (8  295*>— Voters— Poll  Tax. 
The  certificate  of  the  probate  judge  as  to 

whether  the  registration  records  and  poll  tax 
records  show  registration  or  payment  of  poll 
taxes  is  prima  facie  evidence. 

[Ed.  Note— For  other  cases,  see  Elections, 
Cent  Dig.  88  297-299 ;  Dec  Dig.  8  295.*] 

11.  Elections  (8  97*)  —  Voters  —  Registra- 
tion. 

Under  Const  1901,  8  187,  providing  that 
the  board  of  registrars  in  each  county  shall  file 
a  complete  list  of  all  persons  registered,  and 
Code  1907,  88  316  and  320,  respectively,  de- 
claring that  no  person  registered  as  an  elector 
shall  again  be  required  to  register  unless  his 
place  of  residence  is  changed,  and  that  any 
elector  who  has  changed  his  place  of  residence 
shall  be  registered  on  application  on  produc- 
tion of  his  certificate,  a  registered  voter,  who 
changes  his  legal  residence  from  one  county  to 
another,  must  register  in  the  county  of  his  new 
residence  in  order  to  entitle  him  to  vote 
therein. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  8  92 ;  Dec  Dig.  §  97.*] 

12.  Elections  (8  97*) — Voters— Residence. 

When  a  registered  voter,  who  abandoned 
his  residence  in  the  state  and  acquired  a  legal 
residence  in  a  foreign  state,  returns,  he  cannot 
again  vote  in  the  Btate  until  he  has  qualified 
by  a  new  period  of  residence  and  a  new  regis- 
tration, as  prescribed  by  law  for  an  original 
registration. 

[Ed.  Note.— For  other  cases,  Bee  Elections, 
Cent  Dig.  8  92 ;  Dec.  Dig.  8  97.*] 

13.  Taxation  (8  106*)  —  Pebsons  Liabue  — 
Poll  Taxes. 

Liability  of  persons  between  the  ages  of 
21  and  45  years  to  the  payment  of  poll  taxes 
is  dependent  upon  the  status  of  the  person  at 
the  beginning  of  each  tax  year,  which  is  fixed 
by  Const  1901,  8  194. 

[Ed.  Note— For  other  cases,  see  Taxation, 
Cent  Dig.  8  204;  Dec  Dig.  8  106.*] 

14.  Taxation  (8  55*)— Constitutional  Pro- 
visions—Poll  Taxes— Time  of  Payment. 

Under  Const.  1901,  8  194,  providing  for  a 
poll  tax  and  that  it  shall  become  due  and  pay- 
able on  the  1st  day  of  October,  the  Legislature 
cannot  change  the  time  for  the  accrual  of  poll 
taxes. 

[Ed.  Note— For  other  cases,  see  Taxation. 
Cent  Dig.  88  129-132 ;  Dec.  Dig.  8  55.*] 

15.  Taxation  (8  106*)— Persons  -Liable — 
Poll  Taxes. 

One  who  becomes  21  years  of  age  by  the 
1st  day  of  October  is  subject  to  the  poll  tax 
due  on  that  day,  but  one  who  becomes  21  years 
after  the  1st  day  of  October  is  not  subject  to 
the  poll  tax.  and  his  poll  tax  begins  the  next 
succeeding  October. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8  204;  Dec  Dig.  8  108.*] 

16.  Taxation  (8   106*)— Persons  Liable- 
Poll  Taxes. 

One  reaching  45  years  of  age  before  the 
1st  day  of  October  in  any  year  is  not  subject 
to  poll  taxes  for  that  year,  but  one  who  does 
not  reach  that  age  until  after  the  1st  day  of 
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October  is  subject  to  poll  taxes  due  on  that 

day. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  204 ;  Dec.  Dig.  §  108.*] 

17.  Taxation  (f  55*)— Constitutional  Pro- 
visions— Poll  Taxes. 

Gen.  Acts  Sp.  Sess.  1007,  o.  69,  providing 
.that  any  person  who  becomes  21  years  of  age 
after  October  1st  of  any  year  shall  not  be  lia- 
ble for  poll  taxes  for  the  fractional  part  of  the 
tax  year  ending  September  30th  thereafter,  is 
invalid,,  being  in  violation  of  Const  1901,  §  194, 
providing  that  poll  taxes  shall  be  imposed  on 
each  male  inhabitant  of  the  state  over  the  age 
of  21  years  and  each  tax  shall  become  due  and 
payable  on  the  1st  day  of  October  in  each  year. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  fS  129-132;  Dec.  Dig.  8  65-*] 

18.  Elections  (f  83*)— Voters— Poll  Taxes 
-Place  of  Payment. 

In  view  of  Const.  1901,  S  259,  and  Code 
1907,  I  1769,  providing  that  all  poll  taxes  shall 
be  applied  to  the  support  of  the  public  schools 
in  the  counties  where  collected,  a  poll  tax 
moat  be  paid  in  the  county  in  which  the  voter 
legally  resides  at  the  time  it  is  due. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §i  77-81 ;  Dec.  Dig.  6  83.*] 

19.  Elections  (§  83*)— Voters— Poll  Taxes. 
The  poll  tax  levied  upon  male  inhabitants 

of  the  state  by  Const  1901,  f  194,  and  Code 
1907,  |  2074,  does  not  cease  upon  a  temporary 
absence  from  the  state,  and  hence  a  voter,  sub- 
ject to  payment  of  the  poll  tax,  who  leaves  the 
state  for  any  length  of  time  without  acquiring 
a  legal  residence  in  a  foreign  state,  must  pay 
poll  taxes  accruing  during  the  period  of  his 
absence  as  a  prerequisite  to  legally  voting. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  88  77-81;  Dec  Dig.  8  83.*] 

20.  Taxation  (§  204*)— Poll  Taxes— Exemp- 
tions. 

 Under  Rediatricting  Act  1903,  p.  289  (Code 

1907,  H  1689-1701),  the  former  exemption  of 
township  school  trustees  from  payment  of  poll 
taxea  will  be  extended  by  implication  to  the 
new  district  school  trustees;  there  being  noth- 
ing to.  show  a  legislative  purpose  to  abolish  the 
privilege  attached  to  the  office  of  township 
school  trustees,  and  the  district  trustees  having 
lopplanted  them. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Di?*$  20I!*/1  321"323»  ^  *32'  333 '  Dec- 

2L  Taxation  (§  204*)— Statutory  Exemp- 
tion—Repeal— Effect. 
The  omission  from  Code  1907  of  the  provi- 
sion in  Code  1896  exempting  school  trustees 
from  the  payment  of  poll  taxes  will  not  affect 
the  right  to  exemption  of  those  trustees  who 
served  out  terms  beginning  prior  to  the  adop- 
tion of  the  Code  of  1907 ;  this  being  in  accord 
with  contemporaneous  popular  construction. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  88  321-323,  3257332,  333;  Dec. 

22.  Statutes  (8  214*)—  Construction— Con- 
temporaneous Construction. 

Where  the  meaning  of  a  statute  is  doubt- 
ful, interpretation  by  the  Attorney  General  and 
popular  interpretation  as  exemplified  in  the 
practice  for  a  number  of  years  will  be  given 
weight  as  a  factor  in  judicial  construction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  290;  Dec  Dig.  8  214.*] 

23.  Taxation  (8  204*)  —  Exemptions  —  Poll 

Under  Code  1907,  8  2061,  BUbd.  6,  exempt- 
ing from  poll  tax  all  persons  permanently  dis- 
abled, whose  taxable  property  does  not  ex- 


ceed $500,  the  courts  have  considerable  latitude 
in  the  application  of  the  exemption  to  individ- 
ual cases,  though  the  disability  must  be  one, 
either  physical  or  mental,  which  materially 
impairs  the  voter's  aptitude  or  capacity  for 
earning  a  living. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  68  321-823,  3267  332,  333;  Dec 
Dig.  8  204.*] 

24.  Taxation  (8  204*)— Poll  Taxes— Exemp- 
tions. 

Under  Code  1907,  8  2061,  subd.  6,  exempt- 
ing from  poll  tax  all  persons  permanently  dis- 
abled whose  taxable  property  does  not  exceed 
$500,  no  recurrent  or  intermittent  maladies  will 
bring  the  person  within  the  exemption. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent^Dig.^js  321-323,  325,  332,  333;  Dec. 

25.  Elections  (8  83*)— Voters— Poll  Tax. 
Under  Code  1907,  8  2081,  subd.  6,  exempt- 
ing from  poll  tax  all  persons  permanently  dis- 
abled whose  taxable  property  does  not  exceed 
$500,  the  voter  exhibiting  the  disability  has  the 
burden  of  showing  that  the  disability  began  be- 
fore the  tax  became  due  and  that  his  taxable 
property  did  not  exceed  $500  at  that  time. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  88  77-81;  Dec  Dig.  8  83.*] 

26.  Elections  (8  305*)— Contest— Review- 
Findings. 

The  ascertainment  of  the  existence  of  a 
permanent  disability,  excusing  a  voter  from 
payment  of  poll  taxes,  is  a  question  peculiarly 
for  the  trial  court,  and  its  conclusion  will  not 
be  disturbed  unless  it  appears  that  the  exemp- 
tion statute  has  been  abused. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  88  317-832;  Dec  Dig.  8  305.*] 

27.  Elections  (8  88*)  —  Voters  —  Registra- 
tion. 

The  acceptance  of  a  voter  by  the  registrars 
as  one  qualified  for  registration  is  an  ascer- 
tainment that  he  is  21  years  of  age,  and  al- 
though he  had  not  reached  his  majority  at  the 
time  of  registration,  yet  if  he  votes  he  is  estop- 
ped from  claiming  exemption  for  payment  of 
poll  taxes. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  89  77-81 ;  Dec.  Dig.  9  83.*] 

28.  Evidence  (J  158*)  — Best   Evidence  — 
Poll  Taxes— Receipts. 

Poll  tax  receipt's,  although  admissible  in 
evidence,  are  not  the  best  evidence  of  such  pay- 
ments so  as  to  forbid  parol  proof ;  the  ordinary 
rules  of  law  governing  receipts  being  applicable. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  472,  473,  474%-504,  506-526; 
Dec.  Dig.  §  158.*] 

29.  Evidence  (§  471*)— Opinions— Payment 
of  Poll  Taxes. 

While  parol  evidence  is  competent  to  show 
the  payment  of  poll  taxes  and  thus  contradict 
the  records,  a  witness  cannot  testify  as  to  his 
opinions  or  belief  that  he  has  paid  a  poll  tax. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  2149-2185 ;  Dec  Dig.  8  471.*] 

30.  Elections  (8  83*)  — Poll  Taxes  — Pay- 
ment—Evidence. 

Evidence  that  a  voter  sent  the  amount  of 
his  poll  tax  to  be  paid  by  another  is  no  evi- 
dence of  payment 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  88  77-81;  Dec.  Dig.  3  83.*] 

31.  Names  (8  18*)  —  Identity  —  Evidence — 
Presumptions. 

The  court  will  take  judicial  notice  that 
mistakes  in  names  and  initials  are  of  frequent 
occurrence,  and  where  the  poll  list  showed  that 
A.  B.  N.  voted,  while  only  A.  V.  N.  was  regia- 
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tered,  nothing  appearing  to  the  contrary,  it  will 
be  presumed  that  the  voter  was  the  same  per- 
son who  was  registered. 

[Ed.  Note.— For  other  cases,  see  Names,  Gent. 
Dig.  H  4,  17;  Dec.  Dig.  $  18.*] 

32.  Elections   (g   291*)  —  Voters  —  Poll 

7 AXES. 

Where  the  records  show  the  payment  by  a 
voter  of  his  poll  taxes  for  a  series  of  years, 
with  a  single  exception,  and  also  the  payment 
of  two  taxes  for  one  year,  it  will  be  presumed 
that  one  of  the  duplicated  payments  was  in- 
tended for  the  omitted  year,  and  it  will  be 
treated  as  paid. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §  286;  Dec  Dig.  §  291.*] 

33.  Elections  (j  83*)  —  Poll  Taxes  —  Pay- 
ment—Excuses. 

The  refusal  of  the  collector  to  accept  pay- 
ment of  a  poll  tax,  when  tendered,  does  not 
excuse  nonpayment;  the  voter  being  bound,  if 
necessary  to  protect  his  legal  rights,  by  coercive 
legal  process. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §§  77-81 ;  Dec  Dig.  §  83.*] 

34.  Elections  (8  83*)— Poll  Taxes— Excuse 
fob  Nonpayment. 

The  failure  of  a  voter  to  pay  a  poll  tax  is 
not  excused  by  reason  of  the  collector's  advice 
or  any  one's  advice  that  such  tax  is  not  due. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  88  77-81;  Dec  Dig.  8  83.*] 

35.  Elections  (8  291*)— Registbation— Pre- 
sumptions. 

Where  the  records  only  show  that  a  voter 
registered  as  21  in  a  stated  year,  it  will  be 
presumed  that  he  came  of  age  and  registered 
after  the  1st  day  of  October  of  that  year  if 
the  registration  books  are  judicially  known  to 
have  been  open  thereafter. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  8  286 ;  Dec.  Dig.  8  291.*] 

36.  Elections  (8  291*)— Poll  Taxes— Pre- 
sumptions. 

Nothing  appearing  to  the  contrary,  it  will 
be  presumed,  where  the  records  only  show  that 
a  voter  registered  as  45  years  of  age  in  a  stat- 
ed year,  that  he  became  45  at  the  earliest  day 
consistent  with  the  record  recitals,  as,  if  he 
registered  as  45  in  July,  it  will  be  presumed 
that  he  reached  that  age  before  October  of  the 
previous  year. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  8  286;  Dec.  Dig.  8  291.*] 

37.  Elections  (8  291*)— Voters— Residence. 
Where  a  voter  moves  away  from  an  exist- 
ing domicile  and  acquires  a  home  in  another 
place,  it  will  be  presumed  that  he  has  changed 
his  legal  residence. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  8  286 ;  Dec  Dig.  8  291.*] 

38.  Elections  (8  305*)— Contest— Review- 
Findings. 

In  an  election  contest  case,  a  finding  of 
the  trial  court  on  viva  voce  testimony  will  not 
be  disturbed  on  appeal,  unless  so  manifestly 
against  the  weight  of  the  evidence  that  a  judge 
at  nisi  prius  would  set  aside  a  verdict  of  the 
jury  rendered  on  the  same  testimony. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  88  317-332 ;  Dec  Dig.  8  305.*] 

McClellan,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; J.  J.  Curtis,  Judge. 

Election  contest  by  Charles  M.  Sartain 
against  James  W.  Shepherd.   From  a  Judg- 


(Aia. 

ment  for  contestant,  contestee  appeals.  Af- 
firmed. , 

See,  also,  172  Ala.  205,  55  South.  627; 
173  Ala.  474,  55  South.  919. 

Bankhead  &  Bankhead  and  F.  A.  Gamble, 
all  of  Jasper,  for  appellant  R.  A,  Cooner 
and  W.  G.  Davis,  both  of  Jasper,  and  O.  D. 
Street,  of  Guntersville,  for  appellee. 

SOMERVILLE,  J.  The  appellant  has 
shown  sufficient  diligence  in  perfecting  and 
prosecuting  his  appeal,  and,  in  the  exercise 
of  our  discretion  in  the  enforcement  of  the 
rules  of  practice  prescribed  for  such  cases, 
the  appellee's  motions  to  dismiss  the  appeal 
and  also  to  affirm  the  judgment  for  lack 
of  diligence  in  those  respects  will  be  over- 
ruled. The  appellee,  Sartain,  prosecuted  a 
statutory  contest  of  the  election  of  the  ap- 
pellant, Shepherd,  to  the  office  of  probate 
Judge  of  Walker  county,  at  the  general  elec- 
tion in  November,  1910,  claiming  that  he 
was  himself  elected  to  that  office  by  a  major- 
ity vote  of  the  qualified  electors  of  the  coun- 
ty. The  canvassing  board  declared,  upon  the 
face  of  the  returns,  that  Shepherd  received 
1,846  votes,  and  Sartain  1,820  votes,  and  that 
Shepherd  was  elected  to  the  office.  The  trial 
court  correctly  found  that  by  some  fraudu- 
lent means  the  returns  as  originally  certified 
from  four  of  the  precincts  had  been  so  al- 
tered as  to  deprive  Sartain  of  25  votes  cast 
for  him,  and  to  give  to  Shepherd  20  votes  to 
which  he  was  not  entitled.  It  further  cor- 
rectly found  that  7  votes  cast  for  Sartain, 
and  3  votes  cast  for  Shepherd,  were  improp- 
erly rejected  by  the  election  managers,  and 
these  votes  were  added  to  the  corrected  to- 
tal of  each.  The  result  thus  arrived  at, 
which  we  adopt  as  patently  correct,  was 
that  Sartain's  total  vote  was  1,852,  and 
Shepherd's  was  1,829.  From  these  restated 
totals  the  number  of  illegal  votes  shown 
by  the  record  to  have  been  received  by  each 
will  be  deducted  in  order  to  obtain  the  final 
and  decisive  result. 

[1]  Before  proceeding  to  that  conclusion, 
it  Is  in  order  to  determine  a  preliminary 
question  of  law  presented  by  the  action  of 
the  trial  court  in  sustaining  the  contestant's 
demurrer  to  a  special  plea  Interposed  by  the 
contestee.  This  plea  avers,  in  substance, 
that,  at  the  time  of  the  election  here  contest- 
ed, the  contestant  was  holding  an  office  of 
profit  under  the  United  States,  viz.,  the  of- 
fice of  postmaster  at  Oakman,  Walker  coun- 
ty, Ala.,  with  an  annual  salary  in  excess  of 
$200;  and  that  contestant  has  continued  in 
said  office  since  said  election  until  the  plea 
was  filed  in  October,  1911. 

The  grounds  of  demurrer  to  the  plea 
make  the  point  that  it  does  not  show  that 
the  contestant  was  ineligible  to  electipn  to 
the  contested  office  at  the  time  of  his  elec- 
tion. 
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Section  1467  of  the  Code  of  1907  la: 
The  persons  who  are  Ineligible  to,  and  dis- 
qualified for  holding  office  under  the  au- 
thority of  this  state,  are:  •  *  •  (7)  No 
person  holding  an  office  of  profit  nnder  the 
United  States,  shall,  during  his  continuance 
In  such  office,  hold  any  office  of  profit  under 
this  state;  nor  shall  any  person  hold  two 
offices  of  profit  at  one  and  the  same  time 
under  this  state,  except  notaries  public" 
Subdivisions  1  to  6,  Inclusive,  comprehend  a 
categorical  statement  of  the  persons  who  are 
Ineligible  to  and  disqualified  from  holding 
office.  It  Is  settled  in  this  state,  in  harmony 
with  reason  and  the  weight  of  judicial  au- 
thority, that  "ineligible"  here  means  Inelect- 
able— that  is,  not  capable  of  being  chosen — 
and  hence  the  qualifications  enumerated  re- 
late to  the  date  of  election,  and  not  merely  to 
the  date  of  actual  induction  into  office. 
Finklea  v.  Parish,  160  Ala.  230,  237,  49 
South.  366. 

It  is  the  contention  of  the  contestee  that 
the  same  doctrine  applies  also  to  the  disqual- 
ification declared  in  subdivision  7,  and  hence 
that  one  holding  any  office  of  profit  cannot, 
prior  to  his  vacation  thereof,  be  lawfully 
elected  to  another  office  under  the  authority 
of  this  state ;  his  subsequent  vacation  of  the 
first  office  before  entering  into  the  second 
not  sufficing  to  qualify  him  for  holding  the 
latter.  Our  consideration  of  the  history, 
language,  and  purpose  of  this  provision  has 
led  us  to  a  contrary  conclusion.  The  pro- 
genitor of  section  1467  of  the  present  Code  is 
found  in  section  105  of  the  Code  of  1852, 
which  enumerates  seven  classes  of  "persons 
who  are  ineligible  to,  and  disqualified  from 
holding  office  under  the  authority  of  this 
state";  subdivision  7  being:  "Members  of 
Congress,  and  persons  holding  any  office  of 
profit,  or  trust,  under  any  foreign  power, 
either  of  the  states  of  this  Union,  or  under 
the  United  States,  other  than  the  office  of 
postmaster."  Under  the  mandate  of  section 
2  of  article  16  of  the  Constitution  of  1875, 
requiring  the  Legislature  to  give  effect  to 
section  1  of  the  article,  subdivision  7  of  the 
former  statute  was  eliminated,  and  the  new 
subdivision  7  was  adopted  In  section  149  of 
the  Code  of  1876,  in  the  exact  language  of 
the  Constitution,  which  was:  "Section  L 
No  person  holding  an  office  of  profit  under 
the  United  States,  except  postmasters  whose 
annual  salary  does  not  exceed  two  hundred 
dollars,  shall,  during  his  continuance  in  such 
office,  bold  any  office  of  profit  under  this 
state;  nor  shall  any  person  hold  two  offices 
of  profit  at  one  and  the  same  time  under 
this  state,  except  justices  of  the  peace,  con- 
stables, notaries  public  and  commissioners 
of  deeds."  Article  16,  Const.  1876,  is  now 
Incorporated  in  sections  280  and  282  of  the 
present  Constitution.  As  thus  enacted,  sub- 
division 7  remained  unchanged  until  the 
adoption  of  the  Code  of  1907,  when  the  ex- 
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ception  in  favor  of  postmasters  was  abol- 
ished. 

It  thus  appears  with  reasonable  certainty 
that  subdivision  7  ceased  to  be  a  mere  desig- 
nation of  a  class  of  persons  Ineligible  to  as 
well  as  disqualified  for  holding  office,  and, 
wholly  omitting  the  anterior  denouncement 
of  ineligibility  to  office,  forbids  only  the  hold- 
ing of  a  state  office  during  the  occupancy  of 
a  preceding  office.  To  hold  that  the  word 
"ineligible"  in  the  introductory  clause  of 
the  statute  is  referable  to  subdivision  7, 
would  be  to  assume  a  logical  as  well  as  a 
grammatical  absurdity.  A  person  who  is 
ineligible  to  office  is,  ex  vi  termini,  disquali- 
fied also  for  holding  office  after  his  election. 
The  latter  clause  of  the  statute  was  wholly 
unnecessary  except  for  the  prevention  of  in- 
cumbency by  appointment.  But  its  use. 
clearly  Indicates  the  conception  of  a  disabil- 
ity distinct  from  that  of  ineligibility,  and  Its 
exclusive  use  in  subdivision  7  clearly  con- 
fines the  limitation  to  the  holding  of  the 
second  office.  So  the  question  presented  is: 
What  is  the  significance  of  the  phrase  "hold 
office,"  as  used  In  the  constitutional  provi- 
sions which  the  statute  designs  to  execute? 

Judge  Freeman,  with  his  usual  accuracy, 
thus  states  the  effect  of  such  provisions:  "In 
order  to  preserve  a  pure  public  policy,  state 
Constitutions  and  statutes  frequently  provide 
that  one  and  the  same  person  shall  not,  at 
the  same  time,  hold  an  office  of  profit  or 
trust  both  under  the  state  and  under  the  na- 
tional government,  or  that  persons  holding 
judicial  offices  shall  not,  at  the  same  time, 
hold  other  offices  of  trust  or  profit,  or  that 
the  same  person  shall  not,  at  the  same  time, 
hold  two  offices  of  profit  or  trust,  or  the  like. 
Such  provisions  cover  substantially  the  same 
ground  as  the  common-law  Inhibition  against 
the  same  person  holding  Incompatible  offices 
at  the  same  time,  and  they  also,  in  many 
cases,  go  further,  and  arbitrarily  prohibit 
the  holding  of  two  offices  which,  at  common 
law,  would  not  be  deemed  to  be  incompatible. 
Hence,  If  the  holding  of  two  offices  by  the 
same  person,  at  the  same  time,  Is  inhibited 
by  the  Constitution  or  statute,  a  forbidden 
Incompatibility  Is  created  similar  in  its 
effect  to  that  of  the  common  law,  and  as  in 
the  case  of  the  latter,  It  is  well  settled  by  an 
overwhelming  array  of  authority  that  the 
acceptance  of  a  second  office  of  the  kind  pro- 
hibited operates,  Ipso  facto,  to  absolutely 
vacate  the  first  office" — citing  numerous  au- 
thorities. See  his  monographic  note  to  At- 
torney General  v.  Oakman,  126  Mich.  717,  86 
N.  W.  151,  86  Am.  St  Rep.  583. 

It  Is  clear  that  the  rule  forbidding  the 
holding  of  two  offices  at  the  same  time, 
whether  at  the  common  law  or  under  Consti- 
tutions and  statutes,  never  contemplated  a 
disability  to  be  elected  to  the  second  office, 
but,  on  the  contrary,  conclusively  affirms  the 
legality  and  efficiency  of  such  election.  It  is 
only  the  holding — that  is,  the  occupation- 
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of  two  offices  at  the  same  time  that  offends 
public  policy,  and  is  therefore  forbidden  by 
law.  As  pointed  out  by  Judge  Freeman  in 
the  note  referred  to  (page  582),  it  is  "the  ac- 
ceptance and  qualification'  for  the  second  of- 
fice" which  vacates  the  first,  not  merely  the 
acceptance;  the  incompatibility  of  the  two 
offices  depending  upon  the  inability  of  the 
holder  to  consistently  discharge  the  duties  of 
each.  The  broad  distinction  between  ineligi- 
bility to  office  and  disqualification  for  hold- 
ing office  has  been  frequently  noted  and 
conclusively  demonstrated  by  able  courts. 
State  v.  Murray,  28  Wis.  96,  9  Am.  Rep. 
489 ;  Privett  v.  Blckf ord,  26  Kan.  52,  40  Am. 
Rep.  301;  Com.  v.  Pyle,  18  Pa.  519;  State 
v.  Van  Beek,  87  Iowa,  569,  54  N.  W.  525,  19 
L.  R.  A.  622,  43  Am.  St  Rep.  397,  403; 
State  v.  Huegle,  135  Iowa,  100,  112  N.  W. 
234. 

Counsel  for  appellee  have  sought  to  escape 
the  conclusion  above  Indicated  by  invoking 
the  distinction  between  double  office  holding 
where  the  first  office  is  a  federal  or  foreign 
office.  But  that  fact  does  not  enlarge  or  af- 
fect the  Incumbent's  disqualification  for  hold- 
ing a  second  office  under  the  state.  It  mere- 
ly prevents  the  automatic  vacation  of  the 
federal  office  by  the  acceptance  of  and  at- 
tempted qualification  for  the  state  office, 
which  to  be  valid  and  effectual  must  be  pre- 
ceded by  an  actual  vacation  of  the  other  of- 
fice. 

It  Is  worthy  of  note  that,  if  the  construc- 
tion contended  for  by  the  contestee  in  regard 
to  federal  officeholders  be  correct,  the  same 
rule  must  be  applied  under  the  express  lan- 
guage of  the  Constitution  and  of  the  statute 
to  state  officeholders,  with  the  result  that 
no  incumbent  of  a  state  office  could  be  elect- 
ed or  appointed  to  any  other  state  office  ex- 
cept upon  Ms  prior  vacation  of  the  first  of- 
fice—a conclusion  at  war  with  the  long 
settled  practices  of  our  people,  and  we  be- 
lieve never  heretofore  conceived  of. 

[2]  It  is  further  urged  for  the  contestee 
that,  In  contemplation  of  law,  Sartaln  has 
been  holding  the  office  of  probate  judge  ever 
since  the  date  of  his  election ;  the  theory  of 
this  contention  being  that  his  election,  and 
not  his  qualification  and  commission,  entitled 
him  to  the  office,  and  that  the  judgment  of 
the  trial  court  affirming  his  election  and 
right  to  the  office  relates  back  in  its  opera- 
tion to  the  beginning  of  the  term  of  office  in 
January,  1911. 

Conceding  the  validity  of  these  proposi- 
tions, the  conclusion  stated  does  not  follow. 
"Holding  office,"  within  the  inhibition  under 
consideration,  means  qualifying  and  there- 
by entering  into  the  office  and  assuming  its 
obligations  and  becoming  invested  with  its 
powers.  For  until  one  who  is  elected  quali- 
fies according  to  law  he  has  no  more  right 
to  serve  than  any  intruder  would  have,  and 
section  1473  of  the  Code  expressly  denounces 
upon  him  the  criminal  penalties  imposed 


upon  unlawful  usurpers.  Holding  office  Is  no 
more  nor  less  than  filling  office,  and,  as  said 
by  Judge  Brickell  in  Scott  v.  Strobach,  49 
Ala.  477,  485,  an  office  is  filled  only  when 
the  commission  is  received,  the  official  bond 
executed,  and  the  oath  of  office  taken.  In 
HiU  v.  State,  1  Ala.  559,  it  was  held  that, 
while  a  commission  issued  to  one  not  entitled 
to  office  did  not  destroy  the  claim  of  one 
having  the  legal  right,  its  effect  is  to  oust 
the  legal  claimant  from  the  office  until  his 
right  thereto  is  judicially  determined.  To 
the  same  effect  is  Casey  v.  Bryce,  173  Ala. 
129,  55.  South.  810.  Certainly  one  who  has 
been  ousted  from  an  office  is  in  no  sense 
holding  that  office.  The  technical  fiction 
that  the  rightful  claimant's  term  relates  back 
to  the  beginning  is  for  his  protection  mere- 
ly, and  cannot  be  turned  to  his  destruction 
upon  an  inquiry  like  this. 

The  phrase  "hold  office"  has  doubtless 
been  used  in  Constitutions  and  statutes  with 
variant  meanings,  as  illustrated  by  counsel 
in  brief ;  but  we  think  it  has  but  one  ration- 
al meaning  here. 

We  therefore  hold  that  the  demurrer  to  the 
special  plea  was  properly  sustained. 

[3]  We  know  of  no  principle  upon  which 
the  trial  court  could  or  should  have  required 
of  the  contestant  the  filing  of  a  declaration 
of  his  purpose  to  vacate  the  office  of  post- 
master, as  a  condition  to  sustaining  the  de- 
murrer to  the  plea,  or  to  rendering  judgment 
in  his  favor  for  the  office.  As  a  practical 
proposition,  however,  it  might  be  observed 
that  he  could  hardly  have  made  a  more  un- 
equivocal declaration  of  such  a  purpose  than 
by  undertaking  the  labor  and  expense  of  a 
campaign  for  election  to  the  office,  and  by 
assuming  the  extraordinary  burden  of  con- 
testing his  adversary's  election  thereto. 

[4]  Appellant  complains  of  the  action  of 
the  trial  judge  in  examining  all  of  the  bal- 
lots shown  by  the  records  to  be  only  prima 
facie  illegal,  in  advance  of  his  final  con- 
clusion upon  the  evidence,  the  result  being 
that  many  legal  votes  were  thus  needlessly 
examined  and  the  voters'  right  of  secrecy 
unlawfully  violated;  In  addition  to  which  it 
is  also  urged  that  it  was  improper,  as  tend- 
ing to  biased  conclusions,  for  the  trial  judge 
to  know  the  political  complexion  of  the  votes 
before  passing  upon  their  legality. 

These  are  questions  of  propriety  and  must 
be  left  to  the  discretion  of  the  trial  court 
Section  473  of  the  Code  provides  that  "In  all 
contests  of  elections  *  •  *  the  judge  or 
chancellor  presiding  is  authorized  to  make  an 
examination  of  the  ballots  *  *  *  so  far 
as  he  may  deem  it  necessary  to  arrive  at  a 
correct  judgment"  He  is  not  required  to 
wait  until  the  evidence  is  all  in,  nor  indeed  to 
assume  that  there  will  be  any  evidence  of- 
fered to  overcome  prima  facie  illegality. 

So  far  as  the  violation  of  the  secrecy  of 
the  ballots  is  concerned,  the  injury,  if  any, 
would  be  to  the  voters,  and  not  to  the  contest- 
ing parties,  and  of  it  the  latter  cannot  corn- 
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plain  as  erroneous  judidal  action  prejudicial 
to  them. 

The  record  In  this  case  is  quite  voluminous, 
and  a  consideration  of  the  appeal  upon  Its 
merits  has  entailed  upon  us  the  separate  ex- 
amination of  nearly  1,000  contested  votes, 
and  has  involved  the  formulation  and  appli- 
cation of  many  specific  rules  and  presump- 
tions, some  of  which  are  apparently  novel, 
bat  all  of  which  are  perhaps  deducible  from 
the  general  maxims  of  the  law.  A  discussion 
of  all  these  rules,  with  a  citation  of  the  au- 
thorities supposed  to  support  them,  would 
extend  this  opinion  to  an  awkward  and  un- 
reasonable length,  and  we  do  not  attempt  it 
Suffice  it  to  say  that  they  have  received  care- 
ful consideration,  and  deliberate  approval. 
They  will  now  be  stated,  with  as  much  re- 
gard for  logical  sequence  as  is  conveniently 
practicable. 

[8]  L  The  reception  of  a  vote  by  the  elec- 
tion managers  establishes  its  validity  prima 
fade,  and  the  burden  of  showing  its  invalid- 
ity is  upon  him  who  assails  It.  Black  v. 
Pate,  130  Ala.  514,  538,  30  South.  434. 

[6]  2.  The  registration  books  and  lists  pre- 
pared and  kept  by  the  county  board  of  regis- 
trars are  conclusive  as  to  the  fact  of  the 
registration  of  those  voters  whose  names 
affirmatively  appear  thereon,  and  are  pre- 
sumptive evidence  of  their  qualifications  as 
Toters. 

[7]  3.  Such  registration  books  and  lists, 
duly  authenticated,  are  conclusive  evidence 
that  voters  whose  names  do  not  appear  there- 
on are  not  registered  voters  and  are  not  en- 
titled to  vote,  unless  their  registration  is  evi- 
denced by  a  certificate  thereof  issued  as 
provided  by  law. 

[I]  4.  The  poll  tax  receipt  stubs  kept  by 
tax  collectors  for  each  year,  as  required  by 
section  2075  of  the  Code,  are  presumptive  evi- 
dence of  the  facts  redted  by  them;  and, 
where  these  do  not  affirmatively  show  that  a 
voter  has  paid  his  poll  tax  for  the  particular 
year,  it  will  be  presumed,  prima  fade,  that 
such  tax  has  not  been  paid. 

[I]  5.  The  same  presumptions  will  be  in- 
dulged with  respect  to  the  general  tax  record 
showing  poll  tax  payments  kept  by  tax  col- 
lectors prior  to  the  enactment  of  the  statute 
requiring  separate  poll  tax  records. 

[II]  6.  The  certificate  of  the  judge  of  pro- 
bate that  the  registration  records,  or  the  poll 
tax  records,  show  registration  or  payment  of 
the  poll  tax,  Is  prima  fade  evidence  of  such 
facts;  and  such  a  certificate  that  such  rec- 
ords fall  to  show  registration,  or  payment 
of  particular  poll  taxes,  is  equally  prima 
fade  evidence  thereof. 

[11]  7.  Reading  section  187  of  the  Consti- 
tution along  with  sections  316  and  320  of  the 
Code,  and  construing  them  in  connection 
with  the  entire  system  of  laws  relating  to 
elections  in  this  state,  although,  considered 
separately,  their  language  might  bear  a  less 
stringent  meaning,  we  hold  that,  when  a 
registered  voter  changes  his  legal  residence 


from  one  county  to  another,  he  must  register 
again  in  the  county  of  his  new  residence  in 
order  to  entitle  him  to  vote  therein.  The  im- 
putation of  any  other  meaning  to  the  provi- 
sions referred  to,  though  the  requirement  Is 
expressed  in  negative  terms,  would  reduce 
the  whole  scheme  of  registration  to  practical 
futility.  An  intention  to  destroy  so  valuable 
an  agency  by  making  re-registration  permis- 
sive, merely,  ought  not  to  be  Imputed  to  the 
lawmakers  if  their  language  will  reasonably 
bear  a  mandatory  meaning,  and  we  think  it 
clearly  does. 

[12]  8.  So,  also,  when  a  registered  voter 
abandons  his  residence  In  this  state  and  ac- 
quires a  legal  residence  in  a  foreign  state,  he 
cannot  vote  again  in  this  state  until  he  has 
again  qualified  by  a  new  period  of  residence 
and  a  new  registration  herein,  as  prescribed 
by  law  for  an  original  registration. 

[13]  9.  With  respect  to  the  imposition  of 
the  poll  tax  upon  those  reaching  the  age  of 
21  years,  and  its  suspension  in  favor  of  those 
reaching  the  age  of  45  years,  there  has  been 
some  conflict  of  theory  in  the  dedsions  of 
this  court.  The  case  of  Frost  v.  State  ex  rel. 
Clements,  153  Ala.  654,  45  South.  203  (Decem- 
ber 19,  1907),  affirmed  the  existence  of  poll 
tax  years  running  from  October  1,  1900,  to 
October  1,  1901,  and  so  on  In  succession,  and 
made  liability  to  the  poll  tax  dependent  up- 
on the  status  of  the  person  at  the  beginning 
of  each  tax  year.  That  prindple  of  liability 
was  in  effect  disaffirmed  in  the  later  case  of 
Finklea  v.  Farish,  160  Ala.  230,  49  South. 
366  (April  21, 1909);  three  of  the  Justices  dis- 
senting. 

In  accordance  with  the  later  case,  which  it 
is  conceived  involved  a  construction  of  sec- 
tion 194  of  the  Constitution,  we  now  con- 
clude: 

[14]  (1)  The  Constitution  (section  194)  lev- 
ies the  poll  tax  according  to  age  at  the  time 
the  tax  is  declared  to  be  due,  viz.,  on  the  1st 
day  of  October  of  each  year,  end  the  Legis- 
lature has  no  power  to  change  the  operation 
of  that  provision. 

[18]  (2)  One  who  becomes  21  years  of  age 
before  the  1st  day  of  October  of  any  year  is 
subject  to  the  poll  tax  due  on  that  day. 

(3)  One  who  becomes  21  years  of  age  after 
the  1st  day  of  October  of  any  year  Is  not 
subject  to  the  poll  tax  due  on  that  day ;  his 
first  poll  tax  being  due  on  the  1st  day  of  the 
next  October. 

[18]  (4)  One  who  becomes  45  years  of  age 
before  the  1st  day  of  October  of  any  year  is 
not  subject  to  the  poll  tax  due  on  that  day. 

(5)  One  who  becomes  45  years  of  age  after 
the  1st  day  of  October  of  any  year  Is  sub- 
ject to  the  poll  tax  due  on  that  day. 

[17]  (6)  The  case  of  Frost  v.  State  ex  rel. 
Clements,  153  Ala.  654,  45  South.  203,  is 
qualified  to  the  extent  above  indicated,  and 
section  4  of  the  Act  of  November  23,  1907 
(Gen.  Acts,  Sp.  Seas.  1907,  p.  69),  Is  dedared 
unconstitutional  and  void  because  in  con- 
flict with  section  194  of  the  Constitution. 
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In  harmony  with  the  foregoing  rales,  It  Is 
farther  held  that: 

(7)  Any  status  exempting  one  from  the  pay- 
ment of  the  poll  tax,  which  status  begins  be- 
fore the  1st  day  of  any  October,  and  contin- 
ues thereafter,  relieves  him  from  liability  to 
the  poll  tax  due  on  that  day. 

(8)  The  termination  of  such  exempting 
status  before  the  1st  day  of  any  October  sub- 
jects such  person  to  the  poll  tax  due  on  that 
day. 

It  will  be  observed  that  the  theory  of  poll 
tax  liability  above  expounded  is  simple  of 
conception  and  easy  of  application — so  much 
so  in  fact  that  mistake  on  the  part  of  officers 
and  voters  is  practically  impossible. 

[It]  10.  A  poll  tax  must  be  paid  in  the 
county  in  which  the  voter  legally  resides  at 
the  time  it  became  due,  and  payment'  else- 
where is  unauthorized  and  without  effect. 
Aside  from  considerations  of  general  policy 
and  propriety,  this  requirement  is  fairly  im- 
plied by  section  1769  of  the  Code,  and  section 
259  of  the  Constitution,  which  give  to  each 
county  for  school  money  all  the  poll  taxes 
collected  therein.  This  allotment  should  not 
be  defeated  by  the  payment  of  these  taxes 
in  foreign  counties. 

[II]  11.  When  any  inhabitant  of  this  state, 
subject  to  the  payment  of  the  poll  tax,  leaves 
the  state,  for  whatever  length  of  time,  with- 
out acquiring  a  legal  residence  in  a  foreign 
state,  his  payment  of  the  poll  taxes  that  fall 
due  during  the  period  of  his  absence  from 
the  state  is  a  prerequisite  to  legally  voting 
upon  his  return  to  the  state.  While  the  poll 
tax  is  levied  by  the  law  (section  194  of  the 
Constitution;  section  2074  of  the  Code)  upon 
male  Inhabitants  of  the  state,  one  does  not 
cease  to  be  an  inhabitant  of  the  state  by 
virtue  of  a  temporary  absence  merely — at 
least  within  the  meaning  of  that  word  as 
used  in  the  provisions  referred  to. 

[20-22]  12.  Under  the  redisricting  act  of 
September  30,  1903  (Sess.  Acts  1903,  p.  289 ; 
Code  1907,  §§  1689-1701),  the  former  ex- 
emption of  township  school  trustees  (Code 
1896,  §  3675)  from  the  payment  of  the  poll 
tax  will  be  extended  by  implication  to  the 
new  district  school  trustees.  The  present 
Code  has,  by  omission,  repealed  the  exemp- 
tion entirely;  but  those  officers  who  served 
out  terms  beginning  prior  to  the  adoption  of 
the  Code  are  not  affected  thereby.  Under 
the  new  system  the  changes  were  substantial- 
ly only  in  boundaries  and  nomenclature,  and 
we  find  nothing  therein  Indicative  of  a  legis- 
lative purpose  to  abolish  the  privileges  at- 
tached to  the  office  of  school  trustee.  It  Is 
to  be  noted,  also,  that  officials  have  been 
thus  instructed  by  opinions  emanating  from 
the  Attorneys  General  of  the  state,  and  vot- 
ers have  habitually  acted  upon  this  theory  of 
the  law.  Where  the  meaning  of  such  laws 
is  doubtful,  official  and  popular  interpreta- 
tion, as  exemplified  in  practice  for  a  number 
of  years  may  be  given  some  weight  as  a 
factor  in  their  judicial  construction. 


[23]  13.  Subdivision  6  of  section  2061  of 
the  Code  exempts  from  poll  tax  "all  persons 
permanently  disabled,  whose  taxable  proper- 
ty does  not  exceed  five  hundred  dollars." 
The  generality  of  the  phrase  "permanently 
disabled"  exhibits,  we  think,  a  legislative  pur- 
pose to  leave  to  the  courts  considerable  lati- 
tude in  its  application  to  individual  cases. 
Associated  as  it  is  with  its  twin  limitation 
of  poverty  of  taxable  estate,  it  must  have 
reference  to  some  disability,  physical  or  men- 
tal, which  materially  impairs  a  person's  apti- 
tude, or  capacity  for  earning  a  living,  or  ren- 
ders substantially  more  difficult  his  con- 
venient and  successful  prosecution  of  those 
gainful  occupations  upon  which,  considering 
his  training,  opportunities,  and  station  in 
life,  he  is  dependent  for  self-support  The 
loss  of  one  eye,  or  of  a  finger,  for  example, 
might  not  under  some  circumstances  be  a  dis- 
ability at  all,  though  it  is  easy  to  conceive  of 
cases  where  the  conclusion  might  be  other- 
wise. 

'  [24]  14.  Such  disability  must  be  permanent 
in  the  sense  of  being  fixed  and  irremediable. 
Recurrent  or  intermittent  maladies,  or  casual 
troubles,  however  serious  for  the  time  being, 
are  clearly  not  within  the  privilege  of  the 
statute. 

[25]  15.  If  the  voter  who  exhibits  the  dis- 
ability would  excuse  himself  from  the  pay- 
ment of  any  particular  poll  tax,  he  must  as- 
sume the  burden  of  showing  its  initiation  be- 
fore the  tax  became  due,  and  that  his  taxa- 
ble property  did  not  exceed  $500  at  the  time 
the  tax  became  due.  The  ownership  of  less 
than  that  amount  at  other  times  during  the 
year  will  not  support  the  exemption,  nor 
will  the  ownership  of  more  than  that  amount 
at  other  times  defeat  it 

[28]  16.  The  ascertainment  of  the  existence 
vel  non  of  a  permanent  disability  Is  peculiar- 
ly a  matter  for  the  trial  court,  and  its  con- 
clusion should  not  be  disturbed  on  appeal 
unless  it  very  clearly  appears  that  the  pur- 
pose of  the  statute  has  been  defeated  or 
abused. 

[27]  17.  The  acceptance  of  the  voter  by  the 
registrars  as  one  qualified  for  registration 
is  an  ascertainment  that  he  Is  21  years  of 
age.  And,  although  such  voter  was  in  fact 
under  that  age  when  he  registered,  yet  if  he 
votes  under  such  registration  he  is  thereby 
estopped  from  claiming  exemption  from  the 
payment  of  such  poll  taxes  as  he  would  have 
been  subject  to  had  he  in  fact  been  of  age 
when  he  registered.  He  cannot  thereafter 
exercise  the  right  of  suffrage  thus  acquired 
without  also  discharging  the  conditions  im- 
posed upon  it  by  law. 

[21]  18.  Poll  tax  receipts,  though  shown  to 
be  in  existence,  are  not  the  best  evidence  of 
the  fact  of  such  payments,  in  such  sense  as 
to  forbid  parol  proof  thereof.  This  has  al- 
ways been  the  law  as  to  payments  of  money 
in  general,  and  our  statutes  have  prescribed 
no  stricter  rule  for  proving  the  payment  of 
taxes.    Johnson  v.  Cunningham,  1  Ala.  249. 
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The  reason  of  the  role  la  that  payment  is  a 
substantive  independent  fact  of  which  the  re- 
ceipt is  merely  one  form  of  evidence,  and 
proof  of  the  original  fact  is  in  no  sense 
proof  of  the  contents  of  the  receipt  Dorough 
t.  Harrington,  148  Ala.  305,  42  South.  557; 
17  Cyc.  473.  474.  There  are,  indeed,  cogent 
reasons  for  requiring  proof  of  poll  tax  pay- 
ments to  be  made  exclusively  by  record  or 
documentary  evidence,  but  the  Legislature 
das  not  seen  fit  to  so  ordain. 

[21]  19.  Although  parol  evidence  la  com- 
petent to  show  such  payments,  and  thus  to 
contradict  the  negative  showing  of  the  rec- 
ords, such  evidence  should  be  legal  in  its 
character,  and  the  mere  opinion  or  belief  of 
the  witness  that  he  has  paid  a  poll  tax  is 
not  competent  evidence  thereof,  unless  it 
clearly  appears  that  the  witness'  opinion  or 
belief  represents  his  recollection  and  judg- 
ment on  facts,  and  Is  not  mere  surmise  or 
conjecture.  Trial  courts  should  be  very 
cautious  in  giving  credence  to  such  testimony 
in  cases  of  this  character. 

[31]  20.  Where  the  records  negatively  show 
the  nonpayment  of  a  voter's  poll  tax,  the 
mere  fact  that  the  voter  sent  the  money  to  be 
paid  by  another  person,  or. left  It  with  him 
with  that  understanding,  is  no  evidence  that 
it  was  so  paid. 

[31]  21.  We  judicially  know  that  mistakes 
in  names,  and  especially  in  initials,  are  of 
very  frequent  occurrence,  and  where  the 
poll  list  shows  that  A.  B.  N.  voted,  while  the 
registration  list  shows  that  only  A.  V.  N. 
was  registered,  it  will  be  presumed,  in  favor 
of  the  vote,  nothing  appearing  to  the  con- 
trary, that  the  two  names  describe  the  same 
person.  Such  a  case  Is  highly  exceptional, 
and  is  not  to  be  governed  by  the  general  rule 
that  requires  proof  of  the  identity  of  per- 
sons described  by  variant  names. 

[32]  22.  Where  the  records  show  the  pay- 
ment by  a  voter  of  his  poll  taxes  for  a  series 
of  years,  with  a  single  omission,  and  shows 
also  the  payment  of  two  such  taxes  for  a 
single  year,  thereby  showing  that  he  has  paid 
the  number  of  taxes  to  which  he  was  sub- 
ject, it  will  be  presumed,  nothing  appearing 
to  the  contrary,  that  one  of  the  duplicated 
payments  was  intended  for  the  omitted  year, 
and  it  will  be  treated  as  so  paid. 

[33]  23.  The  collector's  refusal  to  accept 
the  payment  of  a  poll  tax  when  tendered  does 
not  excuse  its  nonpayment  In  such  a  case, 
If  necessary,  the  voter  must  protect  his 
rights  by  resort  to  coercive  legal-  process 
•gainst  the  recalcitrant  officer. 

[34]  24.  The  failure  of  a  voter  to  pay  a  poll 
tax  is  not  excused  by  reason  of  the  collector's 
adTice,  or  of  any  one's  advice,  that  such  tax 
la  not  due  from  the  voter. 

[31]  25.  Where  the  records  show  only  that  a 
»oter  registered  as  21  years  of  age  In  a  stated 
year,  it  will  be  presumed,  nothing  appearing 
to  the  contrary,  that  he  came  of  age  and 
registered  after  the  1st  day  of  October  of 
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that  year,  if  the  registration  books  are  Ju- 
dicially known  to  have  been  open  thereafter. 

[31]  26.  Where  the  records  show  only  that 
a  voter  registered  as  45  years  of  age  in  a 
stated  year,  it  will  be  presumed,  nothing 
appearing  to  the  contrary,  that  he  became  45 
at  the  earliest  day  consistent  with  the  rec- 
ord recitals.  For  example,  if  he  registered 
as  45  in  July,  1002,  it  will  be  presumed  that 
he  was  45  before  the  1st  day  of  October,  1901. 

137]  27.  When  a  voter  moves  away  from 
an  existing  domicile  and  acquires  a  home  and 
resides  in  another  place,  it  will  be  presumed, 
nothing  appearing  to  the  contrary,  that  he 
has  changed  his  legal  residence. 

In  the  consideration  of  contested  votes  the 
trial  judge  divided  them  into  seven  groups, 
lettered  from  A  and  G,  the  first  five  of  which 
embraced  those  held  as  legal  either  upon  the 
records,  or  by  the  aid  of  oral  testimony.  The 
result  of  these  findings  was  to  give  to  Sartaln 
a  net  majority  of  87  votes,  without  consider- 
ing groups  F  and  G.  Group  F,  containing 
about  200  votes,  was  disposed  of  by  simply 
finding  that  of  the  legal  votes  therein  a  ma- 
jority were  cast  for  Sartaln.  Group  G  em- 
braced those  votes  held  as  Illegal. 

We  have  considered  the  votes  In  each  group 
individually,  and  concluded  upon  their  mer- 
its, except  those  in  group  G,  as  to  which  we 
have  felt  justified  in  reviewing  only  those  of 
the  votes  cast  for  the  appellant  which  are 
pointed  out  in  the  brief  of  his  counsel  and 
claimed  as  legal. 

Our  final  conclusion  is  that  in  all  of  the 
groups,  collectively  there  are  801  illegal  votes 
which  were  cast  for  Sartaln,  and  328  illegal 
votes  which  were  cast  for  Shepherd.  De- 
ducting these  illegal  votes  from  the  prima 
facie  or  restated  total  vote  of  each  the  result 
shows  that  Sartaln  received  1,551  legal  votes, 
and  Shepherd  1,491. 

[38]  In  dealing  with  Issues  of  fact  we  have 
followed  the  rule  prescribed  in  the  recent 
case  of  Fulton  v.  Norris,  162  Ala.  102,  49 
South.  1028,  a  contested  election  case,  where- 
in it  was  ruled  that  the  finding  of  a  trial 
court  on  testimony  delivered  viva  voce  will 
not  be  disturbed  on  appeal  unless  so  manifest- 
ly against  the  weight  of  the  evidence  that  a 
judge  at  nisi  prius  would  set  aside  the  ver- 
dict of  a  jury  rendered  on  the  same  testi- 
mony. 

To  assert  that  we  have  compassed  the  enor- 
mous task  here  imposed  upon  us,  involving 
as  it  does  innumerable  questions  of  fact  as 
well  as  of  law,  without  mistakes  more  or 
less  numerous,  would  be  an  unbecoming  as- 
sumption of  judicial  infallibility.  That  we 
have  reached  an  approximately  correct  re- 
sult we  have,  however,  no  reason  for  serious- 
ly doubting. 

We  cannot  on  this  record  pronounce  the 
rulings  or  the  findings  of  the  trial  court 
erroneous,  and  the  judgment  will  be  affirmed. 

Affirmed. 

DOWDELL,  O.  J.,  and  ANDERSON,  MAY- 
FIELD,  SAYRE,  and  DE  GRAFFENRIED, 
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JJ.,  concur.  McCLELLAN,  J.,  dissents  in 
part  in  a  separate  opinion. 

McOLBLLAN,  J.  (dissenting).  I  am  unable 
to  concur  in  the  affirmance  entered  on  this 
appeal.  It  is  possible  the  opinion  I  entertain 
in  respect  of  two  legal  questions — entirely 
opposed  to  that  prevailing  with  the  majority 
— affecting  the  validity  of  votes  cast  in  the 
election  contested  in  this  proceeding,  would 
not  alter  the  result  now  declared ;  but,  as  at 
present  advised,  I  cannot  so  affirm. 

In  my  opinion  the  construction  of  sections 
178  and  194  of  the  Constitution  of  1001, 
adopted  in  Frost  v.  State  ex  reL,  163  Ala. 
664,  46  South.  203  (decided  December  19, 
1907),  is  manifestly  sound — so  obviously  well 
grounded  that  the  majority  of  court  did  not 
overrule  it  In  Flnklea  v.  Parish,  160  Ala.  230, 
49  South.  366,  decided  April  21, 1909.  Justice 
Denson,  writing  the  view  entertained  by 
three  of  the  justices,  there  (160  Ala.  239,  240, 
49  South.  369)  said  that  the  court  "had 
stopped  short  of  its  duty  in  not  expressly 
overruling  the  Frost  Case,  as,  otherwise,  the 
law  is  left  in  a  state  of  uncertainty  on  a 
question  of  supreme  importance."  The  cor- 
rectness of  that  expression  is  abundantly 
proven  in  the  record  on  this  appeal.  I  have 
no  doubt  that,  had  the  concurring  justices  in 
Flnklea  v.  Farlsh  been  then  (1909)  convinced 
that  the  Frost  Case  was  being  overruled, 
their  approval  would  not  have  been  accorded 
that  opinion.  However,  with  the  then  unin- 
tended effect  of  departing  from  the  Frost 
Case  now  found  as  Justice  Denson  so  plainly 
pointed  out  was  the  result,  the  Finklea-Far- 
lsh  pronouncement  is  made  the  basis  for 
overruling  the  Frost  Case,  not  that  it  is 
demonstrably  unsound  in  its  construction  of 
sections  178  and  194  of  the  Constitution,  but 
because  that  decision  was  subsequently  de- 
livered. 

If  the  word  "year"  in  the  sections  mention- 
ed is  treated  as  referring  to  "tax  year,"  as 
the  Frost  Case  ruled,  necessarily  the  date  of 
the  exemption  from  the  obligation  to  pay 
poll  taxes  because  of  permanent  disability 
is  an  important  factor  in  determining  the 
number  of  legal  votes  cast  for  the  respective 
litigants. 


ARNETT  v.  HANDLEY  et  al. 
(Supreme  Court  of  Alabama.    Dec  18,  1913.) 

1.  Vendor  and  Pubchaseb  (J  239*)— Bora 
Fide  Pubchaseb— Notice. 

Where  defendant's  husband  purchased  land 
for  value  and  without  notice  that  his  grantor 
was  still  indebted  for  the  purchase  money,  and 
had  the  deed  made  out  in  defendant's  name,  de- 
fendant took  the  land  free  from  any  lien  which 
the  vendor  of  her  husband's  grantor  might  have. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  55  583-600;  Dec  Dig. 
I  239.»] 

2.  Vendor  and  Pubchaseb  (|  242*)— Ven- 
dob's  Lien— Enforcement. 

Where  land  is  sold  and  notes  taken  in 
payment,  and  the  purchaser  Bells  to  a  third 


person,  the  vendor,  to  enforce  his  lien  against 
the  land,  has  the  burden  of  proving  that  the 
purchasers  grantee,  who  took  for  value,  ei- 
ther had  actual  notice  of  the  lien  or  of  some 
fact  sufficient  to  pot  him  on  inquiry. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  55  603-606;  Dec  Dig.  5 
242.»] 

Appeal  from  Chancery  Court,  Clay  County; 
W.  W.  Whiteside,  Chancellor. 

Action  by  W.  P.  Amett  against  Laura  A. 
Handley  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Whatley  A  Cornelius,  of  Ashland,  and  Rid- 
dle, Ellis,  Riddle  &  Pruet,  of  Goodwater,  for 
appellant  W.  B.  Harrison,  of  Talladega, 
and  Walter  S.  Smith,  of  Lineville,  for  appel- 
lees. 

SAYRE,  J.  Arnett  filed  this  bill  against 
Laura  A.  Handley  to  enforce  a  vendor's  lien 
on  certain  lands  in  Clay  county  known  as  the 
"Lake  Place."  One  Harlan  was  made  a 
party  defendant  also,  with  a  prayer  for  a 
personal  judgment  over  against  him  In  the 
event  a  sale  of  the  land  should  not  satisfy 
complainant's  demand,  and  he  permitted  a 
decree  pro  confesso  to  be  taken  against  him- 
self. Complainant  had  sold  and  conveyed 
the  place  to  one  Carpenter,  taking  notes  for 
a  part  of  the  purchase  money.  Carpenter 
later  sold  and  conveyed  the  place  to  Harlan, 
taking  notes  for  a  part  of  the  purchase  mon- 
ey, and  had  then  transferred  and  assigned 
these  notes  to  complainant  in  discharge  of 
his  debt  Harlan  then  sold  and  conveyed 
the  place  to  the  defendant  Laura  A.  Hand- 
ley  for  a  cash  consideration  presently  paid. 

We  have  stated  Mrs.  Handley's  connec- 
tion with  the  transaction  substantially  as  it 
is  made  to  appear  in  complainant's  bill.  In 
exact  fact,  the  transaction,  differing  in  form, 
though  not  in  legal  effect,  from  complain- 
ant's statement  of  it  was  this:  Defendant's 
husband,  J.  T.  Handley,  acquired  the  land 
upon  which  a  Hen  is  sought  in  exchange  for 
a  tract  of  land  he  owned,  deeds  back  and 
forth  being  executed  contemporaneously,  the 
deed  from  Harlan  being  made  to  defendant 
on  her  husband's  request  without  any  valu- 
able consideration  moving  from  her.  It  is 
agreed  between  the  parties  that  Mrs.  Hand- 
ley  had  no  knowledge  or  notice  of  complain- 
ant's alleged  lien.  She  defended  on  the 
ground  that  her  husband  was  a  bona  fide 
purchaser  for  value,  and  this  defense  pre- 
vailed in  the  chancery  court 

[1]  Without  going  into  a  statement  of  the 
familiar  law  of  such  a  situation,  though  it 
has  been  rather  extensively  argued  in  the 
briefs  of  counsel,  we  think  it  may  be  safely 
said  that  the  decree  below  proceeded  upon 
correct  principle  if  in  fact  J.  T.  Handley  was 
not  chargeable  with  knowledge  or  notice  of 
complainant's  claim  at  the  time  of  the  deed 
to  defendant 

[21  That  Handley  gave  full  value  for  the 
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land  he  bought  we  think  there  can  be  no 
doubt  Complainant,  desiring  to  avoid  the 
effect  of  the  case  thus  presented,  assumed 
the  burden  of  proving  that,  before  the  ex- 
change of  lands,  Handle?  had  actual  notice 
of  the  equity  or  lien  now  asserted  by  com- 
plainant, or  of  some  fact  or  circumstance 
sufficient  to  put  a  man  of  ordinary  prudence 
on  inquiry,  which,  if  followed  up,  would 
hare  discovered  the  incumbrance  alleged. 
Hodges  v.  Winston,  94  Ala.  678,  10  South. 
535.  Thus  the  case  presents  a  pure  question 
of  fact  Complainant  does  not  pretend  to 
any  knowledge  in  respect  to  this  fact  He 
only  knows  that  he  has  not  been  paid  a  part 
of  the  promised  purchase  money  for  which 
be  parted  with  his  land.  The  other  witness- 
es are  In  flat  conflict  We  suppose  that  no 
judicial  mind,  accustomed  to  the  considera- 
tion of  the  uncertainties  and  infirmities  of 
human  testimony,  could  determine  a  case 
like  that  here  presented  in  agreement  with 
the  contention  of  either  party  without  a  fear 
that  a  contrary  conclusion  might  possibly  ex- 
press the  truth.  On  due  consideration,  how- 
ever, we  are  inclined  to  think  defendant  has 
shown  the  stronger  hand  on  the  single  issue 
which  must  determine  the  result  At  least, 
we  are  satisfied  that  complainant  has  not 
sustained  the  burden  of  proof  put  upon  him 
by  the  law  in  the  circumstances  stated. 

It  would  be  of  no  possible  service  to  state 
the  various  reflections  which  arise  out  of  the 
case  and  tend  to  support  or  impeach  the  wit- 
nesses on  either  side.  It  must  suffice  to  state 
ocr  conclusion  that  a  proper  decree  was  ren- 
dered in  the  court  below. 

Affirmed. 

ANDERSON,  McCLBLLAN,  and  SOMER- 
VILLE,  JJ.,  concur. 


ISRAEL  v.  ISRAEL. 

(Supreme  Court  of  Alabama.    Dec  18,  1913.) 

Divorce  (§  37*)— Abandonment. 

To  authorise  a  divorce  to  a  hasband  by 
abandonment  by  a  wife,  her  abandonment  must 
have  been  voluntary,  and  not  caused  by  the 
husband's  own  wrong  or  ill  treatment 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  SI  27,  107-134,  136-138;  Dec.  Dig. 
I  37.*] 

Appeal  from  Chancery  Court  De  Kalb 
County;  W.  H.  Simpson,  Chancellor. 

Suit  by  George  Israel  against  Annie  Israel. 
Prom  a  decree  for  complainant  defendant 
appeals.  Affirmed. 

Isbell  k  Scott,  of  Ft  Payne,  for  appellant 
McCord  A  Orr,  of  Albertville,  for  appellee. 

DOWDELL,  C.  J.  This  Is  a  bill  for  di- 
vorce, by  the  husband  against  the  wife,  on 
the  ground  of  voluntary  abandonment  The 
cause  was  submitted  on  the  pleadings  and 
proof  for  final  decree,  and  a  decree'  was 


rendered  by  the  chancellor,  in  favor  of  the 
complainant,  granting  the  divorce  as  prayed 
for  in  the  bill.  From  this  decree,  the  present 
appeal  is  prosecuted. 

The  only  question  presented  which  we 
need  consider  is  one  of  fact  In  such  cases 
the  evidence  should  be  clear  and  satisfactory 
that  the  abandonment  by  the  wife  was  vol- 
untary, and  without  fault  on  the  part  of  the 
husband.  That  Is  to  say,  the  husband  must 
not  by  his  own  wrong  or  ill  treatment,  cause 
the  wife  to  abandon  him.  In  such  a  case,  if 
the  wife  be  compelled,  by  the  conduct  of  the 
husband  toward  her,  for  her  own  comfort 
and  happiness,  to  leave  him,  the  abandon- 
ment could  not  be  termed  voluntary. 

In  the  present  case,  a  careful  consideration 
of  the  whole  evidence  leads  us  to  the  con- 
clusion that  the  abandonment  on  the  part  of 
the  wife  was  voluntary,  and  without  any 
bad  treatment  of  her  by  the  husband  before 
the  abandonment  In  fact  the  abandonment 
by  the  wife  is  not  denied.  She  seeks,  how- 
ever, to  put  the  blame  on  her  husband ;  but 
In  this  respect  the  evidence,  we  think,  wholly 
falls.  It  is  unnecessary  to  review  here  the 
evidence  in  detail,  and,  while  there  is  some 
conflict  In  the  evidence,  the  great  weight  of 
it  sustains  the  chancellor  in  his  conclusion. 
We  see  no  reason  for  disagreeing  with  the 
chancellor,  and  his  decree  will  be  affirmed. 

Affirmed. 

ANDERSON,  MAYFIBLD,  and  DE  GRAF- 
FENRIED,  JJ.,  concur. 


SHEFFIELD  COAL  &  IRON  CO.  v.  ALA- 
BAMA FUEL  ft  IRON  CO. 

(Supreme  Court  of  Alabama.   Nov.  27,  1913.) 

Partition  (|  77*)— Coal  Land— Necessity  or 
Sale. 

Plaintiff  and  defendant  were  owners  of 
land  as  tenants  in  common.  A  portion  of  the 
land  was  underlaid  with  mineral;  the  ore-bear- 
ing portion  being  of  irregular  shape,  crossing  a 
quarter  call  of  160  acres.  Some  of  the  tests  in- 
dicated rich  and  some  lean  ore  deposits,  and  the 
value  of  the  land  for  its  mineral  exceeded  its 
value  for  agricultural  purposes.  There  was  a 
problematic  factor  resting  in  the  natural  uncer- 
tainty attending  the  quantity  and  quality  of  the 
ore  as  well  as  the  difference  in  the  probable  cost 
of  extracting  the  same  from  places  where  the 
overburden  was  great  or  small.  An  expert  wit- 
ness testified  that  he  thought  the  ore  tonnage 
could  be  ascertained  with  approximate  correct- 
ness, but  he  was  opposed  by  the  weight  of  the 
evidence.  Held,  that  a  finding  that  the  land 
could  not  be  partitioned  in  kind  and  that  a  sale 
waa  necessary  was  proper. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  211-223;  DeoIHg.  |  77.*] 

Appeal  from  Chancery  Court,  Franklin 
County;  W.  H.  Simpson,  Chancellor. 

Partition  by  the  Alabama  Fuel  &  Iron  Com- 
pany against  the  Sheffield  Coal  &  Iron  Com- 
pany. From  a  decree  ordering  a  sale  of  the 
property,  defendant  appeals.  Affirmed. 
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Joseph  H.  Nathan,  of  Sheffield,  for  appel- 
lant Travis  Williams,  of  Russellville,  for 
appellee 

McCLELLAN,  J.  The  appellant  Is  the 
owner  of  an  undivided  one-third  Interest  In 
the  220  acres  described  in  the  bill;  and  the 
appellee  is  the  owner  of  an  undivided  two- 
thirds  interest  in  said  lands.  The  appellee 
filed  this  bill,  seeking  a  sale  of  the  lands  for 
division  upon  the  ground  that  the  lands  could 
not  be  fairly  and  equitably  partitioned  in 
kind  in  proportions  to  which  each  is  entitled. 
The  chancellor  awarded  the  relief  sought  and 
ordered  the  sale.  The  single  matter  argued 
here  is  the  pure  question  of  fact  whether,  as 
averred,  the  lands  could  not  be  fairly  and 
equitably  partitioned.  Every  element  of  the 
evidence  on  the  issue  has  been  carefully  con- 
sidered in  the  light  and  with  the  aid  of  dis- 
cussions submitted  by  the  respective  solid- 
tors.  Our  conclusion  accords  with  that  pre- 
vailing with  the  chancellor.  It  appears  from 
the  evidence  that  mineral  underlies  a  part 
(small,  according  to  definite  indications  found 
in  the  "test  pits")  of  the  lands;  that  this 
ore-bearing  portion  is  of  irregular  shape; 
that  it  cuts  across  a  quarter  call,  160  acres  of 
the  land;  that  some  of  said  tests  indicate 
rich  and  some  lean  ore  deposits;  that  the 
value  of  the  land  for  its  mineral  deposits  ex- 
ceeds its  value  for  agricultural  purposes; 
that  a  problematic  factor  is  present  in  the 
natural  uncertainty  attending  the  quantity 
and  quality  of  the  ore  in  the  land,  as  well  as 
the  difference  in  the  probable  cost  of  extract- 
ing the  ore  from  places  where  the  overburden 
is  great  or  small;  and  that  the  larger  non- 
mineral  acreage  probably  contributes  to  the 
enhancement  of  the  value  of  that  portion  in 
which  tests  disclose  mineral  deposits.  Fur- 
thermore it  is  entirely  reasonable  to  take  ac- 
count, in  the  premises,  of  the  suggested  fac- 
tor which  may  be  denominated,  as  respects 
prospective  values  of  undeveloped  mineral 
for  the  purposes  of  sale,  speculative  values. 
The  notion  is  based  upon  indications  brought 
to  view  by  tests,  and  the  further  fact,  of 
which  this  evidence  speaks,  that  no  one  can 
certainly  tell  the  quantity  or  value  of  such 
ore  deposits.  There  is-  a  large  element  of 
chance  in  such  matters.  Some  prospective 
buyers  might  reasonably  anticipate,  from  the 
indications  disclosed,  a  more  favorable,  flat- 
tering result  from  actual  mining  than  would 
others.  It  would  seem  that  the  interest  of  all 
joint  owners  of  such  a  tract  would  more  cer- 
tainly secure  the  best  value  for  their  unsepa- 
rated  holdings  by  a  sale,  whereat  the  opti- 
mism and  expert  foresight  of  prospective 
buyers  might  invite  an  appreciation  of  the 
value  of  that  which  in  part  Is,  the  evidence 
shows,  of  uncertain  value.  Now,  to  partition 
in  kind  would  necessarily  largely  omit  the 
best  availment  of  the  advantage  mentioned, 
since  it  would  be  for  commissioners  to  ascer- 


tain quantity,  quality,  and  cost  of  mining  and 
then  apportion.  The  great  uncertainty,  to 
say  nothing  of  other  factors,  of  the  success 
of  such  an  effort  to  partition  in  kind  is  clear- 
ly inferable  from  the  testimony  of  the  wit- 
ness Gass.  He  thought  the  ore  tonnage  could 
be  ascertained  to  approximate  correctness; 
but  in  this  he  is  opposed  by  the  weight  of  the 
evidence,  if  his  use  of  the  word  "approxi- 
mately" is  accorded  its  ordinary  signification. 
If  the  term  was  intended  to  import  a  less  ac- 
curate meaning,  his  evidence  would  be  value- 
less, since  to  partition  in  kind  would  require 
some  deflnlteness  in  quantity  and  quality  of 
the  ore  and,  not  the  least  important,  the 
ascertainment  of  the  probable  cost  of  extract- 
ing it 

We  do  not  think,  on  the  evidence  here, 
there  can  be  any  substantial  doubt  of  the  cor- 
rectness of  the  chancellor's  conclusion.  The 
decree  is  affirmed. 

Affirmed. 

DOWDELL,  C.  J„  and  SAYRE  and  SOM- 
ERVILLE,  JJ,  concur. 


BROWN  et  aL  v.  SHERIDAN. 

(Supreme  Court  of  Alabama.   Nov.  27,  1913.) 

Equity  (§  148*) — Bill— Multifariousness. 

Complainant  alleged  that  he  purchased 
certain  real  property  from  defendants  and  paid 
the  price,  received  possession,  and  made  valuable 
improvements;  that  prior  to  filing  the  bill  he 
tendered  to  defendants  a  warranty  deed,  with 
the  request  that  it  be  executed,  but  that  defend- 
ants refused  to  execute  the  deed.  The  bill  pray- 
ed that  defendants  be  required  to  execute  a  valid 
deed  to  complainant  with  an  alternative  prayer 
that  if  a  good  deed  could  not  be  made,  defend- 
ants be  required  to  repay  to  complainant  the 
price  paid,  together  with  the  reasonable  value  of 
complainant's  permanent  improvements  and  his 
other  expenses  and  a  reasonable  attorney's  fee, 
and  that,  if  complainant  was  not  entitled  to  a 
decree  of  specific  performance,  a  lien  be  decreed 
in  complainant's  favor  for  the  items  specified, 
including  damages  for  defendant's  breach  of  con- 
tract and  that  the  land  be  sold  for  its  satisfac- 
tion. Held,  that  the  only  equity  in  the  bill  waa 
complainant's  right  to  specific  performance  by 
the  execution  and  delivery  of  a  deed,  and  that 
the  alternative  prayers,  unsupported  by  any 
averment  should  be  rejected  as  surplusage,  and 
did  not  render  the  bill  multifarious. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  i{  341-367 ;  Dec.  Dig.  §  148.*] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County ;  Thomas  W.  Wert,  Judge. 

Bill  by  John  M.  Sheridan  against  E.  M. 
Brown  and  others,  to  specifically  perform. 
From  a  decree  overruling  demurrers,  re- 
spondents appeal.  Affirmed. 

The  bill  shows  that  respondents  sold  to 
complainant  certain  real  estate,  and  that  lie 
has  paid  them  the  agreed  purchase  price, 
received  possession  from  them,  and  made 
valuable  improvements.  It  is  alleged  that 
complainant  since  the  full  execution  of  the 
contract  on  his  part  and  prior  to  the  filing 
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of  the  Mil,  has  tendered  to  respondent  a 
warranty  deed,  conveying  the  premises,  with 
tbe  request  that  It  be  executed,  but  that 
they  have  failed  and  refused  to  execute  and 
deliver  the  deed  to  complainant  The  prayer 
is  that  respondents  be  required  to  execute 
and  deliver  a  good  deed  conveying  the  prem- 
ises to  complainant  pursuant  to  the  contract 
of  sale,  with  an  alternative  prayer  that,  if 
a  good  deed  cannot  be  made,  respondents  be 
required  to  repay  to  complainant  the  pur- 
chase price  paid  by  him,  together  with  the 
reasonable  value  of  complainant's  permanent 
improvements  placed  on  the  premises,  under 
said  contract,  and  also  his  other  expenses 
thereunder  and  a  reasonable  attorney's  fee. 
There  Is  a  further  alternative  in  the  prayer 
that  if  complainant  is  not  entitled  to  a  de- 
cree specifically  enforcing  the  contract  of 
sale,  a  Hen  upon  the  premises  be  decreed  in 
favor  of  complainant  for  the  items  above 
mentioned,  including  also  complainant's 
damages  for  breach  of  the  contract,  and  that 
the  land  be  sold  for  its  satisfaction,  with  a 
decree  over  for  any  balance  remaining  unpaid 
thereafter. 

Respondents  demurred  to  the  bill  on 
numerous  grounds  substantially  as  follows: 
Because  (1)  It  is  without  equity;  (2)  the 
terms  of  the  contract  are  not  sufficiently 
shown;  (3)  it  seeks  a  recovery  for  perma- 
nent Improvements  without  showing  their  val- 
ue, or  that  they  were  made  by  respondent's 
request;  (4)  it  Is  multifarious  in  the  al- 
ternative relief  sought;  (5)  complainant  is 
not  entitled  to  recover  back  the  money  paid, 
in  any  aspect  of  the  case ;  (6)  attorney's  fees 
are  not  recoverable;  (7)  improvements  are 
not  recoverable;  (8)  purchase  money,  im- 
provements, damages,  attorney's  fees,  eta, 
are  not  recoverable  in  this  proceeding. 

There  was  a  separate  demurrer  to  this  part 
of  the  bill  praying  for  alternative  relief  on 
the  grounds:  (1)  It  is  without  equity;  (2) 
the  remedy  at  law  is  adequate;  and  (3)  such 
relief  is  Inconsistent  with  the  facts  stated 
in  the  bill.  These  demurrers  were  overruled, 
and  the  appeal  is  from  that  decree. 

Kyle  &  Hutson,  of  Decatur,  for  appellants. 
Wert  &  Lynne,  of  Decatur,  for  appellee. 

SOMERVILDB,  J.  The  bill  of  complaint 
sufficiently  shows  an  agreement  for  the  sale 
and  purchase  of  real  estate,  which  has  been 
fully  executed  In  every  respect  except  in  the 
Implied  obligation  of  the  vendors  to  make 
and  deliver  a  good  and  sufficient  deed  to  the 
vendee.  Bentley  v.  Barnes,  162  Ala.  524,  50 
South.  361. 

It  Is  evident  that  the  only  equity  exhibited 
by  the  bill  is  the  vendee's  right  to  have  such 
a  deed  from  his  vendors.  The  facts  recited 
do  not  suggest  and  cannot  support  any  other 
relief  The  alternative  prayers,  being  with- 
out support  in  the  averments  of  the  bill,  even 


though  inconsistent  therewith,  do  not  render 
the  bill  multifarious  or  demurrable  but  will 
be  treated  as  redundant  and  disregarded. 
Staton  v.  Rising,  103  Ala.  454, 15  South.  848; 
Sims'  Chan.  Prac.  |  244. 

If,  upon  final  hearing,  the  stated  equity  is 
not  established,  the  bill  cannot  be  retained 
for  the  award  of  purchase  money  or  damages 
but  will  be  dismissed.  Bromberg  v.  Bug. 
Construction  Co.,  158  Ala.  323,  48  South.  60, 
19  L.  R.  A.  (N.  S.)  1175;  Nelson  v.  Lee,  53 
South.  1023.  There  is  equity  in  the  bill,  and 
it  is  not  subject  to  demurrer  on  any  of  the 
grounds  assigned.  Should  the  chancellor 
grant  relief  in  excess  of  what  is  authorized 
by  the  averments  of  the  bill,  the  remedy  of 
respondents  would  be  by  appeal  from  the 
final  decree. 

The  decree  of  the  chancellor  will  be  af- 
firmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
SAYRB,  JJ.,  concur. 


BOX  et  al.  v.  SOUTHERN  R  CO. 
(Supreme  Court  of  Alabama.   Nov.  27,  1913.) 

1.  Exceptions,  Bill  of  (§  2*)— Requisites— 
Date  of  Pbesentation— Statutes— Manda- 
tory Requibement. 

Code  1907,  §  8019,  providing  that  a  bill  of 
exceptions  shall  show  the  date  of  presentation  to 
the  trial  judge,  is  mandatory,  and,  where  it  fails 
in  that  respect,  it  is  no  bill. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  §  2;  Dec.  Dig.  8  2.*] 

2.  Appeal  and  Ebboe  ({  637*)— Bill  of  Ex- 
ceptions—Date of  Pbesentation. 

Where  a  bill  of  exceptions  did  not  show  the 
date  of  its  presentation  to  the  trial  judge,  as 
required  by  Code  1907,  §  3019,  such  defect  was 
jurisdictional,  and  the  Supreme  Court  could  not 
consider  assignments  of  error  attempted  to  be 
presented  by  such  bill. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  §§  2784,  2829;  Dec  Dig.  5 
637.*] 

3.  Appeal  and  Ebbob  (§  658*)— Bill  of  Ex- 
ceptions— Requisites — Date  of  Presenta- 
tion— Failure  to  Show — Curing  Defect. 

Where  a  bill  of  exceptions  was  fatally  de- 
fective for  failure  to  show  the  date  of  its  presen- 
tation to  the  trial  judge,  such  defect  could  not 
be  cured  by  a  certificate  of  the  judge  that  a  bill 
was  presented  to  him  on  August  21,  1911,  on 
which  he  indorsed  the  fact  and  date  of  presen- 
tation, that  it  was  taken  by  defendant's  counsel 
for  examination,  and,  within  90  days  allowed  for 
signing,  was  returned  to  the  judge,  with  a  pro- 
posed new  bill,  and  that  after  consultation  with 
counsel  for  both  sides,  the  judge  signed  the  sub- 
stitute so  offered,  and  by  inadvertence  omitted  to 
indorse  on  it  the  date  of  presentation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2826-2828;  Dec.  Dig.  8 
656.*] 

4.  Appeal  and  Ebbob  (8  644*)— Bill  of  Ex- 
ceptions— Defects  —  Motion  to  Strike  — 
Statutes. 

Code  1907,  I  3020,  only  forbids  the  striking 
of  a  bill  of  exceptions  on  the  ground  that  it  was 
not  seasonably  "signed,"  except  on  motion  of  a 
party  to  the  record,  and  the  seasonable  presen- 


•Por  other 


i  suns  topic  and  section  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 

Digitized  by  Google 


70 


64  SOUTHERN  REPORTER 


(Ala. 


tation  of  the  bill,  to  be  evidenced  by  the  bill  it- 
self, remains  a  jurisdictional  fact,  and  its  omis- 
sion is  not  waived  by  the  submission  of  the 
cause  without  a  formal  motion  by  appellee  to 
strike  the  bill  from  the  files. 

[Ed.  Note.— For  other  cases,  see  Appeal  .and 
Error,  Cent  Dig.  f{  2795-2798;  Dec  Dig.  f 
644.*] 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty ;  James  E.  Blackwood,  Judge. 

Action  by  Mrs.  S.  E.  Box  and  others  against 
the  Southern  Railroad  Company.  Judgment 
for  defendant  and  plaintiffs  appeaL  Af- 
firmed. 

M.  M.  &  Victor  Smith,  of  Pell  City,  for  ap- 
pellants. Knox,  Acker,  Dixon  &  Sterne,  of 
Anniston,  for  appellee. 

SOMERVILLE,  J.  Counsel  for  appellee 
call  our  attention,  by  supplemental  brief,  to 
the  failure  of  the  trial  judge  to  indorse  upon 
the  bill  of  exceptions  the  date  of  its  presen- 
tation to  him.  An  examination  of  the  bill 
discloses  nothing  from  which  the  date  of  its 
presentation  can  be  determined;  but  it  af- 
firmatively appears  that  the  judgment  was 
rendered  on  May  27,  1911,  the  motion  for 
new  trial  overruled  on  June  2,  1911,  and  the 
bill  of  exceptions  signed  on  November  3, 
1911. 

It  is  Insisted  that  the  bill  of  exceptions 
should  be  stricken  by  this  court 

[1,2]  Under  the  decisions  of  this  court  the 
indorsement  in  question  is  a  mandatory  re- 
quirement of  the  statute  (Code  1907,  §  3019), 
without  which  there  is  in  fact  no  bill  of  ex- 
ceptions. Edinburgh-American  L.  M.  Co.  v. 
Canterbury,  169  Ala.  444,  53  South.  823,  and 
cases  therein  cited.  Such  a  showing  is  ju- 
risdictional, and  without  it  this  court  can- 
not consider  the  assignments  of  error  pre- 
sented by  the  pseudo  bill. 

[3]  The  effect  of  this  rule  is  sought  to  be 
avoided  by  the  filing  of  a  certificate  from  the 
trial  judge,  to  the  effect  that  a  bill  was  in 
fact  presented  to  him  by  plaintiff's  counsel 
on  August  21,  1911,  upon  which  he  then  in- 
dorsed the  fact  and  date  of  presentation; 
that  this  original  bill  was  taken  by  counsel 
for  defendant  for  examination,  and,  within 
the  90  days  allowed  for  signing,  by  him  re- 
turned to  the  judge,  along  with  a  new  bill 
prepared  by  defendant's  counsel,  and  offered 
as  a  correct  bill;  that,  after  consultation 
with  counsel  for  both  parties,  he  signed  the 
substitute  thus  offered;  and  that  by  inad- 
vertence he  omitted  to  indorse  upon  it  the 
date  of  presentation. 

It  is  manifest  that  our  statute  and  deci- 
sions are  designed  to  foreclose  all  inquiries 
dehors  the  record  itself,  and  thus  to  avoid 
the  embarrassments  and  uncertainties  so 
often  attendant  thereon. 

The  unavallibllity  of  this  mode  of  supply- 
ing the  omitted  requirement  was  pointedly 
decided  in  Edinburgh-American  L.  M.  Co.  v. 
Canterbury,  supra ;  and,  indeed,  if  available, 


it  would  not  show  that  the  transcript  omits 
any  part  of  the  bill  of  exceptions  on  file  in 
the  court  below. 

[4]  The  effect  of  section  3020  of  the  Code 
is,  as  pointed  out  in  the  case  of  Hartselle 
v.  Wilhite,  3  Ala.  App.  612,  57  South.  129, 
only  to  forbid  the  striking  of  a  bill  of  excep- 
tions on  the  ground  that  it  was  not  season- 
ably Honed,  except  on  motion  of  a  party  to 
the  record.  The  seasonable  presentation  of 
the  MU,  to  be  evidenced  by  the  bill  itself, 
remains  a  Jurisdictional  fact,  and  therefore 
is  not  waived  by  the  submission  of  the  cause 
without  a  formal  motion  by  the  appellee  to 
strike  it  from  the  file  * 

There  being  no  legal  bill  of  exceptions  be- 
fore us,  and  no  error  being  assigned  on  the 
record  proper,  the  judgment  must  be  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
SAYRE,  JJ.,  concur. 


Ex  parte  BIRMINGHAM  RT.,  LIGHT  tt 
POWER  CO. 
(Supreme  Court  of  Alabama.    Dec  18,  1913.) 

Trial  (|§  194,  240,  244*)— Instruction— 
Statement  of  Testimony  or  Absent  Wit- 
ness. 

When,  under  Code  1907,  p.  1521,  rule  16, 
a  party  announcing  not  ready  for  trial  because 
of  absence  of  witness  presents  a  written  state- 
ment of  what  the  witness  would  testify,  and  the 
adverse  party  admits  this,  so  that  trial  pro- 
ceeds, the  party  presenting  it  Is  entitled  to  an 
instruction,  giving  the  legal  rule,  that  the  state- 
ment is  entitled  to  the  same  consideration  by 
the  jury  as  if  the  witness  had  testified  to  it; 
this  not  invading  the  province  of  the  jury,  giv- 
ing undue  prominence  to  part  of  the  evidence, 
or  being  argumentative 

„  [Ed.  Note.— For  other  cases,  see  TriaL  Cent 
P>  JL4J£l  436,  439-141,  446-454.  456-466, 
561,  577-581;  Dec  Dig.  §§  194,  240,  244.*] 

Action  by  Mrs.  Mattle  E.  Adkins  against 
the  Birmingham  Railway,  Light  &  Power 
Company.  Judgment  for  plaintiff  was  affirm- 
ed by  the  Court  of  Appeals  (62  South.  367), 
and  defendant  petitions  for  certiorari  to  the 
Court  of  Appeals.  Certiorari  awarded,  judg- 
ment reversed,  and  cause  remanded. 

The  charge  requested  by  defendant  and 
refused,  numbered  5,  is  as  follows:  **The 
court  charges  the  jury  that  the  statement 
admitted  In  evidence  as  to  what  Mrs.  E.  C. 
Burbank  would  testify,  if  present  is  entitled 
to  the  same  consideration  by  the  jury  as  if 
the  said  Mrs.  Burbank  had  testified  to  such 
a  statement  on  the  witness  stand  in  the  pres- 
ence of  the  Jury." 

Tillman,  Bradley  &  Morriw  and  Frank  M. 
Dominick,  all  of  Birmingham,  for  appellant 
Harsh,  Beddow  &  Fitts,  of  Birmingham,  for 
appellee. 

ANDERSON,  J.  When  a  party  to  a  cause 
announces  not  ready  because  of  the  absence 
of  material  witnesses  who  have  been  duly 
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served  with  process  and  who  are  absent  with- 
out the  consent  of  said  party,  the  court  may, 
in  its  discretion,  grant  a  showing  or  written 
statement  of  what  is  expected  to  be  proven 
by  the  absent  witnesses,  and,  if  this  showing 
or  statement  be  admitted  by  the  opposite 
party,  the  Jury  must  give  to  it.  the  same 
consideration  as  if  the  witness  had  testified 
in  person  before  the  Jury.  Woolsey  v.  Jones, 
84  Ala.  88,  4  South.  190;  Williams  v.  An- 
niston  Co.,  164  Ala.  84,  51  South.  385;  Craw- 
ford t.  State,  44  Ala.  382;  rule  16,  p.  1521, 
Code  of  1907.  The  defendant's  refused 
charge  5,  which  will  be  set  out  by  the  Re- 
porter, properly  asserted  the  law  and  should 
bare  been  given,  as  charges  similar  thereto 
were  held  proper  in  the  cases  supra.  The 
charge  does  not  invade  the  province  of  the 
jury,  does  not  single  out  or  give  undue  prom- 
inence to  any  part  of  the  evidence,  and  is 
not  argumentative;  it  simply  asserts  a  legal 
role  governing  the  consideration  of  a  certain 
class  of  evidence  heretofore  sanctioned  and 
approved  by  this  court  It  may  be  true  that 
none  of  the  cases  supra  reversed  the  trial 
court  for  refusing  such  a  charge  as  the  trial 
court  gave  it  in  the  Woolsey  and  Williams 
Cases,  and  the  court  was  dealing  with  the 
oral  charge  in  the  Crawford  Case,  yet  it  was 
unqualifiedly  held  to  be  a  proper  charge,  and 
there  was  no  suggestion  or  intimation  in 
any  of  said  cases  that  the  refusal  of  same 
would  be  justified  in  cases  in  which  showings 
had  been  received  in  evidence. 

The  certiorari  is  awarded,  and  the  Judg- 
ment of  the  Court  of  Appeals  is  reversed, 
and  the  cause  is  remanded  to  said  court 

Certiorari  awarded,  and  reversed  and  re- 
manded. All  the  Justices  concur. 


ROYAL  LUMBER  CO.  v.  ELSBERRY. 
(Supreme  Court  of  Alabama.    Dec.  4,  1913.) 

1.  Mortgages  (8  312*)  —  Failure  to  Dis- 
chabge — Sufficiency  of  Notice. 

Under  Code  1907,  U  4897,  4898,  providing 
a  penalty  for  failure  of  the  mortgagee  to  enter 
satisfaction  within  two  months  after  demand,  a 
notice  requesting  that  defendant,  within  30 
dais,  satisfy  the  mortgage  of  record  was  suffi- 
cient; the  attempt  to  direct  entry  within  30 
days  being  merely  surplusage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  930-941;  Dec.  Dig.  J>812.*1 

2.  Evidence  (f  158*) — Best  and  Secondary 
Evidence— Notice. 

In  the  absence  of  a  proper  predicate,  a 
copy  of  a  written  notice  to  a  mortgagee  to  dis- 
charge the  mortgage  of  record,  being  secondary 
evidence,  was  improperly  admitted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |f  472,  473,  474%»-504,  506-526; 
Dec.  Dig.  |  158.*] 

3.  Mortgages  (|  312*)  —  Penalty  fob  Fail- 
cm  to  Discharge — Notice  to  Mortgagee. 
,    Under  Code  1907.  |  4898,  providing  a  pen- 
alty for  a  mortgagee's  failure  to  enter  a  rec- 
ord discharge  after  notice,  a  notice  to  one  of 


the  partners  of  the  mortgagee  firm  is  sufficient 
to  render  all  liable.  - 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  Si  930-941;  Dec.  Dig.  §  312.*J 

4.  Mortgages  (§  312*)— Penalty  fob  Fail- 
ure to  Discharge — Notice  to  Mobtgaqee. 

Under  Code  1907,  f  4898,  providing  a  pen- 
alty for  a  mortgagee's  failure  to  enter  satis- 
faction of  a  mortgage  on  the  records,  plaintiff 
cannot  recover  of  the  mortgagee  if  payment 
was  made  to  a  third  person  who  at  the  time 
was  entitled  to  the  proceeds. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §5  930-941;  Dec  Dig.  |  312.*] 

5.  Mobtoaqes  (1 312*)— Penalty  fob  Failube 
to  Enteb  Satisfaction  —  Question  fob 
jury — Payment  to  Defendant. 

In  an  action,  under  Code  1907,  |  4898.  to 
recover  the  penalty  prescribed  therein  for  fail- 
ure to  enter  satisfaction  of  the  mortgage,  held, 
on  the  evidence,  that  whether  the  mortgage 
was  paid  to  defendant  or  was  paid  to  a  third 
person  while  the  right  to  its  proceeds  was  in 
him,  and  whether  the  payment  of  the  note^ 
under  an  agreement  between  the  mortgagor, 
the  mortgagee,  and  the  assignee  extinguished 
the  debt  for  which  the  mortgage  was  given, 
were  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  IS  930-941;  Dec.  Dig.  |  812.*] 

6.  Mortgages  (|  312*)— Penalty  fob  Fail- 
ure to  Satisfy— Payment. 

Where  the  mortgagor's  promise  to  pay  the 
mortgage  note  was  the  condition  upon  which 
it  was  assigned  to  a  third  person  who  paid  the 
amount  of  the  mortgage  note  to  the  original 
mortgagee,  such  payment  made  to  effect  the 
transfer  of  the  mortgage  did  not  satisfy  it  and 
the  mortgagor  could  not  recover  of  the  mort- 

?:agee  the  penalty  prescribed  by  Code,  §  4898, 
or  failure  to  discharge  it  of  record. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f|  930-941;  Dec.  Dig.  §  312.*] 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty; A.  H.  Alston,  Judge. 

Action  by  W.  L.  Elsberry  against  the  Royal 
Lumber  Company  for  damage  for  failure  to 
enter  satisfaction  of  mortgage.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded 

See,  also,  63  South.  785. 

Mr.  Abney  testified  as  follows:  That  he 
lived  in  Georgia,  and  that  in  1909-10  had  a 
transaction  with  the  Royal  Lumber  Compa- 
ny with  reference  to  the  mortgage  indebted- 
ness of  Mr.  Elsberry.  That  the  trade  was 
made  December  10,  1909.  That  he  signed  a 
note  for  Mr.  Elsberry  for  $300  to  take  up  the 
Indebtedness  evidenced  by  the  mortgage,  and 
did  not  at  the  time  see  any  of  these  mort- 
gages, and  had  never  examined  them.  That 
at  the  time  the  trade  was  made,  It  was  under- 
stood that  he  (Abney)  should  pay  the  note, 
and  then  all  the  papers,  mortgages,  and 
claims  were  to  be  transferred  to  him,  and 
that,  before  the  50-day  note  became  due, 
plaintiff  paid  him  the  $300,  and  he  paid  it 
to  the  Royal  Lumber  Company.  That  there 
was  not  any  transaction  in  writing,  and  that 
he  never  saw  any,  and  did  not  have  any 
knowledge  of  any  being  made.  That,  when 
the  $300  was  paid,  all  the  papers  were  turned 
over  to  him  by  the  Royal  Lumber  Company, 
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and  that  he  took  the  note  signed  by  him  and 
tore  It  up,  and  then  turned  all  the  papers 
over  to  Els  berry.  At  his  request  all  the 
papers  were  turned  over  to  him,  and  that  he 
did  not  think  he  turned  them  over  to  Elsber- 
ry  at  the  time  he  received  them,  but  that  he 
turned  them  over  some  time  shortly  after- 
wards. 

The  members  of  the  firm  of  the  Royal  Lum- 
ber* Company  testified  In  substance  that,  at 
the  time  of  the  execution  of  the  note  by  Ab- 
ney,  they  delivered  to  him  under  the  agree- 
ment all  the  mortgages  and  papers  they  held 
against  Elsberry,  and  that,  at  the  time  the 
demand  was  made,  they  had  assigned  the 
paper  to  Abney  under  the  contract 

Blackwell  ft  Agee,  of  Anniston,  and  Bark- 
er &  Stephens,  of  Heflln,  for  appellant.  Mer- 
rill ft  Merrill,  of  Heflln,  for  appellee. 

McCLELLAN,  J.  Appellee  instituted  this 
action  against  the  Royal  Lumber  Company,  a 
corporation,  to  recover  the  penalty,  prescrib- 
ed in  Code,  §  4898,  for  the  failure  of  the  de- 
fendant to  enter,  on  the  margin  of  the  record, 
the  satisfaction  of  a  certain  mortgage,  of 
date  January  28,  1907,  which  plaintiff  as- 
serted had  been  fully  paid.  During  the  tak- 
ing of  the  testimony  it  was  disclosed  that  the 
defendant  was  a  firm  composed  of  J.  K.  and 
F.  H.  Lichtenwalter.  Thereupon,  with  ob- 
vious propriety,  the  court  permitted  the  plain- 
tiff to  amend  the  complaint  so  as  to  describe 
the  defendant  in  its  true  character,  viz.,  as 
a  partnership  composed  of  the  two  persons 
named. 

The  plaintiff  offered  in  evidence  a  copy  of 
the  written  notice  delivered  to  one  of  the 
members  of  the  firm.  The  substance  of  the 
notice,  signed  by  plaintiff  (the  mortgagor), 
addressed  to  the  Royal  Lumber  Company, 
and  of  date  October  19,  1910,  was  this: 
"Please  mark  satisfied,  within  thirty  days, 
the  mortgage  of  W.  L.  Elsberry  to  Royal 
Lumber  Co.  in  Mortgage  Record  22,  page  336 ; 
also  mortgage  of  W.  L  Elsberry  to  Royal 
Lumber  Co.,  in  Mortgage  Record  22,  page 
137."  The  failure  to  mark  satisfied  the 
last-mentioned  mortgage  in  the  notice  is  the 
basis  of  this  suit 

[1]  It  has  been  repeatedly  ruled  here  that 
no  particular  form  of  words  are  necessary 
to  constitute  a  sufficient  notice  under  these 
statutes  (Code,  ?§  4897,  4898),  and  that  the 
request  is  "sufficient  if  the  language  em- 
ployed, when  fairly  and  reasonably  inter- 
preted, informs  the  mortgagee  that  a  satis- 
faction on  the  margin  of  the  record  of  the 
mortgage  is  demanded  of  him."  Partridge 
v.  Wilson,  141  Ala.  164,  87  South.  441,  and 
cases  therein  noted.  The  notice  held  suffi- 
cient in  the  quoted  case  was  this:  "You 
will  please  cancel  all  mortgages  against  me 
on  the  record  at  once."  The  demand  there 
was  for  immediate  action ;  whereas,  here  the 
demand  was  for  action  in  "thirty  daya" 
The  mortgagor  was,  of  course,  powerless  to 


fix  any  period  for  entry  of  the  satisfaction 
of  the  mortgage  on  the  record  different  from 
that  provided  by  law,  viz. :  Two  months  in 
this  case;  thirty  days  under  the  just  pre- 
ceding statute.  Code,  |  4897.  The  attempt  to 
direct  the  entry  in  thirty  days  was  mere 
surplusage — as  ineffectual  in  the  premises  as 
the  words  "at  once"  in  the  Partridge- Wilson 
Case.  The  notice  was  entirely  sufficient  for 
the  purpose  of  requiring  the  entry  of  satisfac- 
tion on  the  margin  of  the  record,  if  it  was 
otherwise  the  duty  of  the  defendant  to  make 
the  entry.  Lynn  v.  Bean,  141  Ala.  236,  37 
South.  515 ;  5  May.  Dig.  pp.  679-681. 

[2]  The  copy  of  the  notice  was  improperly 
admitted  In  evidence.  It  was  secondary  evi- 
dence, and,  in  the  absence  of  a  proper  predi- 
cate, was  Inadmissible.  King  v.  Boiling,  77 
Ala.  596;  Loeb  v.  Huddleston,  105  Ala.  257, 
16  South.  714. 

[8-8]  As  we  understand  the  evidence  in  the 
bill  of  exceptions,  the  principal  issue — aris- 
ing out  of  a  material  allegation  of  the  com- 
plaint that  the  "payment  or  8atlsfaction,,  of 
the  mortgage  had  been  received  by  the  de- 
fendant— was  whether  the  defendant  had  ef- 
fected an  assignment  or  transfer  of  the  mort- 
gage in  question  to  R  A  Abney  before  the 
notice  to  enter  satisfaction  was  properly 
served  upon  one  of  the  partners  (Johnson  v. 
Frlx,  58  South.  427) ;  and  this,  in  turn,  in- 
volved the  further  Inquiry  whether  the  ar- 
rangement effected  between  the  defendant 
and  Abney,  and  plaintiff  was  an  assignment 
or  transfer  of  the  mortgage  of  January  28, 
1907,  to  Abney,  and,  in  consequence,  operating 
to  so  cast  the  status  as  that  the  subsequent 
payment  or  satisfaction  of  the  mortgage  was 
made  to  Abney,  and  not  to  defendant  as  the 
complaint  alleges.  To  put  the  inquiry  in  a 
somewhat  different  form,  the  issue  was 
whether  the  mortgage  of  January  28,  1907. 
was  paid  to  defendant  or,  being  "sold"  or 
"transferred"  to  Abney  (if  so),  It  was  paid 
while  the  right  to  its  proceeds  was  in  Abney. 
If  payment  was  not  made  to  defendant  the 
plaintiff  could  not  recover  the  penalty  pre- 
scribed by  the  statute,  section  4898.  There 
was  evidence  tending  to  support  the  respec- 
tive theories  of  the  parties  on  these  issues. 
Their  solution  should  have  been  left  to  the 
Jury  under  all  the  evidence  bearing  thereon. 
On  December  9,  1910,  the  defendant  executed 
a  paper  wherein  this  language  occurs: 
"  •  *  •  When  this  note  [described  before 
therein]  has  been  paid,  the  Royal  Lumber 
Company  Is  to  give  W.  L.  Elsberry  a  receipt 
in  full  of  all  demands,  and  hereby  transfers 
to  R.  A.  Abney  their  claim  against  said  Els- 
berry." These  provisions  of  the  writing  are 
equivocal  in  respect  of  the  inquiry  whether 
the  words  "hereby  transfer"  were  dependent 
for  effect  upon  the  condition  thereinbefore 
stated  in  these  words:  "When  this  note  has 
been  paid."  If  it  was  the  intention  that  the 
transfer  should  have  effect  in  prsesenti,  and 
comprehended  the  mortgage  of  January  28, 
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1907,  thai  the  subsequent  payment  of  the 
$300  note,  given  by  Abney  to  defendant,  by 
plaintiff  to  Abney  was  not  a  payment  of  said 
mortgage  received  by  defendant  On  the  oth- 
er hand,  if  the  mentioned  $300  note  was  bat 
an  additional  security  to  defendant  of  the 
real  indebtedness  still  secured  by  the  said 
mortgage,  and  there  was  no  transfer  to  Ab- 
ney before  the  $300  was  paid,  and  the  pay- 
ment thereof  extinguished  the  mortgage  of 
January  28,  1907,  then  defendant  was  the 
party  who  received  payment,  and  should  have 
entered  satisfaction. 

[I]  There  Is,  under  the  evidence,  still  an- 
other theory  that  should  have  been  submit- 
ted to  the  Jury,  via.:  Whether  the  payment 
of  the  $300  note  effected,  under  the  agree- 
ment between  the  three  parties,  extinguished 
the  debt  for  which  the  mortgage  of  January 
28,  1907,  was  a  security.  If  the  payment  of 
the  $300  note  was  the  condition'  whereupon 
the  last  provision  of  the  paper  of  December 
9,  1909,  effected  to  transfer  the  mortgage  to 
Abney,  then  that  payment  did  not  satisfy  the 
mortgage,  and  the  plaintiff  could  not  recov- 
er. See  Clem  v.  Wise,  133  Ala.  403,  31  South. 
986,  which,  upon  a  contingency  indicated,  sup- 
ports the  sufficiency  of  the  method  of  assign- 
ment. 

The  judgment  is  reversed,  and  the  cause  is 
remanded. 
Reversed  and  .remanded. 

DOWDELL,  O.  J.,  and  SAYRB  and  SOM- 
ERVILLE,  JJ.,  concur. 


BROCK  v.  CITY  OF  DECATUR  et  al. 

(Supreme  Court  of  Alabama.    Nov.  27,  1913.) 

L  Municipal  Corporations  (§  516*)  —  Spe- 
cial Assessment  —  Effect  —  Collateral 
Attack. 

A  special  assessment  for  a  municipal  im- 
provement, as  provided  by  Code  1907,  §§  1359- 
1420,  is  a  final  judgment  which  can  be  reviewed 
only  by  an  appeal  seasonably  taken  in  accord- 
ance with  sections  1389-1399,  and  cannot  be 
collaterally  attacked  by  a  proceeding  in  chan- 
cery on  the  ground  that  the  assessment  is  in 
excess  of  benefits. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  516.*] 

2.  Municipal  Corporations  (|  513*)  —  Spe- 
cial Assessments  —  Review  —  Chancery  — 
Jurisdiction— Grounds. 

A  court  of  chancery  cannot  review  a  spe- 
cial assessment  for  a  municipal  improvement 
levied  in  accordance  with  Code  1907,  §§  1359- 
1420,  except  on  the  exhibition  of  a  distinct  and 
recognized  ground  of  equitable  jurisdiction  over 
judgments  at  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1188-1193,  1195- 
1206;  Dec  Dig.  §  513.*] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County;  Thomas  W.  Wert,  Judge. 

Bill  by  John  L.  Brock  against  the  City  of 
Decatur  and  W.  R.  Spright  and  Joseph  EL 
Calvin,  contractors,  to  ascertain  and  decree 


the  correct  amount  of  benefits  or  increased 
value  accruing  to  complainants'  real  estate 
by  reason  of  certain  Improvements  carried 
out  by  the  city  of  Decatur,  and  that  said 
amount  be  declared  a  lien  upon  the  same, 
and  to  enjoin  and  restrain  the  city,  or  its 
officers  or  agents,  from  asserting  or  attempt- 
ing to  assert,  or  claim  any  title  or  claim 
whatsoever  under  and  by  virtue  of  any  as- 
sessment made  and  levied  by  the  city  of  De- 
catur against  said  property,  and  for  general 
relief.  From  a  decree  sustaining  demurrers 
to  the  bill,  complainant  appeals.  Affirmed. 

The  bill  sets  up  ordinances  adopted  by  the 
city,  providing  for  street  improvements  in 
the  laying  of  bltulithlc  pavement  and  curb- 
ing, and  the  letting  of  the  contract  under  the 
ordinances,  and  the  improvements  under 
color  of  the  contract  after  long  delay,  and 
the  assessment  by  the  mayor  and  board  of 
aldermen,  fixing  the  amount  that  each  piece 
of  property  should  pay,  and  a  demand  by  the 
clerk  of  the  board  for  the  payment  of  the 
same,  and  that  said  assessments  constitute  a 
cloud  on  the  title  of  orator's  property.  It 
Is  further  averred  that  the  improvements 
were  not  completed  within  the  time  covered 
by  the  contract,  that  the  streets  were  badly 
torn  up,  and  that  orator  and  his  interests 
were  greatly  damaged  by  the  long  delay  in 
the  completion  of  the  streets  and  the  ob- 
structions created  thereby.  It  is  further  al- 
leged that  the  assessments  made  and  levied 
are  grossly  and  greatly  in  excess  of  any  and 
all  benefits  accruing  to  said  property  by  rea- 
son of  said  improvement,  and  that  the  im- 
provement did  not  constitute  more  than  59 
per  cent,  of  the  amount  so  assessed.  The  bill 
then  sets  out  the  various  assessments  of 
property.  The  bill  avers  a  willingness  and 
readiness  to  pay,  and  just  and  proper  amount 
which  the  city  is  entitled  to.  The  demurrers 
take  the  points  discussed  in  the  opinion. 

E.  W.  Godbey,  of  Decatur,  for  appellant 
Callahan  &  Harris,  of  Decatur,  for  appellee. 

SOMBRVILLE,  J.  [1]  The  only  question 
presented  by  the  appeal  is  whether  a  final 
assessment  for  a  municipal  improvement 
made  under  the  provisions  of  the  Code  1907, 
§8  1859-1420,  may  be  collaterally  attacked 
by  a  proceeding  in  chancery  on  the  ground 
that  the  assessments  (to  quote  from  the 
bill)  "were  grossly  and  greatly  in  excess  of 
any  and  all  benefits  accruing  to  said  property 
by  reason  of  said  improvement  known  as  blt- 
ulithlc pavement,  gutter  line  and  curbing, 
etc.,  and  that  the  real  and  actual  benefit  ac- 
cruing to  said  property  did  not  exceed  in 
any  instance  or  event  more  than  one-half  of 
the  respective  amounts  assessed  against 
each  respective  parcel  of  property."  That 
such  an  assessment  is  a  final  judgment  which 
can  be  reviewed  only  by  an  appeal  season- 
ably taken  therefrom  In  accordance  with 
the  provisions  of  sections  1389-1399  of  the 
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Code  has  been  clearly  and  conclusively  set- 
tled by  tbe  decisions  of  this  court  City  of 
Woodlawn  v.  Durham,  162  Ala.  665, 50  South. 
356 ;  City  of  Birmingham  v.  Wills,  59  South. 
173.  All  of  the  arguments  here  advanced, 
whatever  of  merit  they  may  have,  have 
been  foreclosed  by  those  decisions,  and  any 
attempt  to  distinguish  this  case  from  tbose 
with  respect  to  their  controlling  principles 
is  the  merest  sophistry. 

[2]  A  court  of  cbancery  can  review  such  a 
Judgment  only  upon  the  exhibition  of  some 
distinct  and  recognized  ground  for  equitable 
interference  with  judgments  at  law,  and  no 
such  ground  is  specified  by  the  bill. 

The  demurrer  to  the  bill  was  properly  sus- 
tained, and  the  decree  of  the  chancellor  will 
be  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
SAYRE,  J  J.,  concur. 


Ex  parte  BANKS. 

(Supreme  Court  of  Alabama.    Dec.  18,  1913.) 

L  Frauds,  Statute  of  (5  125*)— Contracts 
—Effect. 

An  agreement  violating  the  statute  of 
frauds  is  void  and  not  merely  voidable. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  §§  275-277%  ;  Dec.  Dig. 

2.  Fbauos,  Statute  of  (§  152*)— Defenses— 
Waives— Pleading. 

The  defense  that  a  contract  sued  on  is  a 
violation  of  the  statute  of  frauds  is  unavailable 
unless  pleaded. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent.  Dig.  §§  363-366,  371,  372; 
Dec.  Dig.  |  152.*] 

3.  Frauds,  Statute  of  (§  150*)— Complaint 
— Demurrer. 

Where  a  complaint  in  an  action  on  a  con- 
tract shows  that  it  is  in  violation  of  the  statute 
of  frauds,  the  defendant  may  take  advantage  of 
the  statute  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  §§  360-362 ;  Dec  Dig.  S 
150.*] 

4.  Frauds,  Statute  of  (§  143*)— Lease— De- 
fense—Availability  to  Stranger. 

A  stranger  to  a  lease  who  was  neither  a 
party  nor  a  privy  to  the  contract  had  no  capac- 
ity to  claim  that  it  was  in  violation  of  the  stat- 
ute of  frauds  and  invalid. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  §5  344-350;  Dec.  Dig.  § 

McClellan,  J.,  dissenting  in  part 

Action  by  the  Phillips-Neely  Mercantile 
Company  against  T.  C.  Banks.  A  judgment 
for  defendant  was  reversed  by  the  Court 
of  Appeals  (63  South.  31),  and  defendant 
petitions  for  certiorari    Writ  denied. 

Goodhue  ft  Brlndley,  of  Gadsen,  for  appel- 
lant J.  R.  Forman,  of  Gadsen,  for  appellee. 

DE  GRAFFENRTED,  J.  [1]  In  the  case 
of  Flinn  v.  Barber,  64  Ala.  193,  this  court 


held  that  contracts  violative  of  the  provi- 
sions of  our  present  statute  of  frauds  are 
void.  On  that  subject  this  court  in  that 
case,  speaking  through  Brlckell,  C.  J.,  said: 
"Such  agreements  are  not  void  as  Immoral 
or  evil  in  themselves,  but  they  are  void  be- 
cause offensive  to  the  policy  the  statute  es- 
tablishes. Being  void,  they  are  nullities; 
and,  so  long  as  merely  executory,  it  is  dif- 
ficult to  conceive  of  any  purpose  for  which 
they  can  be  used.  The  contract  when  the 
statute  is  violated,  cannot  be  enforced.  It 
is  void,  and  that  which  is  void,  by  express 
statutory  declaration,  must  be  a  nullity — must 
be  without  legal  effect  incapable  of  confer- 
ring right  or  imposing  duty." 

The  above-quoted  excerpt  is,  in  spite  of 
some  loose  expressions  to  be  found  in  some 
of  the  later  decisions  of  this  court  in  which 
such  contracts  are  referred  to  as  being  mere- 
ly voidable,  a  correct' exposition  of  the  law 
of  this  state,  on  the  subject  under  discussion, 
as  it  exists  to-day.  Prestwood  v.  Carlton, 
162  Ala.  342,  50  South.  254. 

(2)  While  the  above  is  true,  this  court  has 
uniformly  held  that  only  parties,  or  their 
privies,  to  contracts  void  because  violative 
of  the  statute  of  frauds,  can  show  their  in- 
validity. Prestwood  v.  Carlton,  supra;  Bain 
v.  Wells,  107  Ala.  562,  19  South.  774. 

[2]  (3)  This  court  has  also  uniformly  de- 
clared that,  unless  the  invalidity  of  the  con- 
tract by  reason  of  its  violation  of  the  stat- 
ute of  frauds  is  specially  pleaded,  such  de- 
fense will  be  held  to  be  waived.  In  other 
words,  this  court  has  uniformly  held  that 
even  a  party  to  a  contract  void  because  vio- 
lative of  a  provision  of  the  statute  of  frauds 
must,  to  avail  himself  of  the  invalidity  of  the 
contract  specially  plead  its  invalidity  be- 
cause violative  of  the  statute.  Prestwood  v. 
Carlton,  supra. 

[3]  (4)  When  a  suit  is  instituted  against 
a  party  to  a  contract  void  because  violative 
of  some  provision  of  the  statute  of  frauds, 
and  the  complaint  in  the  cause  shows  that 
the  contract  is  void  because  violative  of  the 
statute  of  frauds,  such  party  to  such  con- 
tract may,  by  demurrer,  make  the  above  spe- 
cial defense.  Prestwood  v.  Carlton,  supra ; 
Strouse  v.  Elting,  110  Ala.  132,  20  South. 
123. 

(5)  It  was  pointed  out  by  this  court, 
speaking  through  Brlckell,  C.  J.,  in  the  case 
of  Bain  v.  McDonald,  111  Ala.  269,  20  South. 
77,  that  an  unexecuted  contract  void  be- 
cause violative  of  the  statute  of  frauds, 
conferred  no  rights  upon  any  party.  In  that 
case,  however,  the  special  defense  of  the  stat- 
ute of  frauds  was  properly  pleaded  by  a 
party  to  tbe  contract  who,  under  the  above 
rules,  had  a  right  to  interpose  the  particu- 
lar defense.  If,  in  that  case  this  court  had 
held,  that  tbe  contract  was  merely  voidable 
and  not  void  by  reason  of  its  violation  of  the 
statute  of  frauds,  then,  in  that  case,  under 
the  facts,  this  court  would  have  held  that  ! 
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the  defendant  was  liable  under  bis  contract 
of  rental  and  not  that  be  was  only  liable  for 
use  and  occupation. 

An  analysis  of  the  opinion  In  Bain  v.  Mc- 
Donald, supra,  will  disclose  the  fact  that, 
while  the  operation  of  the  statute  of  frauds, 
in  declaring  certain  contracts  to  be  void,  is 
restricted  to  cases  in  which  the  parties  to 
such  contracts  or  their  privies,  by  a  special 
pleading,  properly  Invoke  the  benefits  of  the 
statute,  nevertheless,  when  so  properly  in- 
voked, such  contracts,  being  absolutely  void, 
can  be  held  to  confer  no  rights  upon  any 
person.  In  other  words,  our  present  statute 
of  frauds,  under  the  decisions  of  this  court 
—and  the  line  of  decisions  upon  that  subject 
Is  unbroken — furnishes  to  the  parties,  and 
their  privies,  and  to  no  other  person,  the 
right,  by  special  plea,  to  show  that  an  un- 
executed contract  is  void  and  of  no  effect 
whatever  because  violative  of  some  particu- 
lar provision  of  the  statute.  Under  the  de- 
cisions of  this  court  the  statute  of  frauds 
furnishes  to  the  parties,  or  their  privies,  to 
an  unexecuted  contract  which  is  violative  of 
some  provision  of  the  statute  of  frauds,  a 
personal  defense  which  they  may  or  may 
not  make  at  their  election.  Prestwood  v. 
Carlton,  supra.  When  the  defense  Is  proper- 
ly invoked  by  a  proper  party,  then  the  courts 
hold  the  contract  to  be  absolutely  void. 
When  not  properly  invoked  by  the  proper 
party,  the  Invalidity  of  the  contract  Is  avail- 
able to  no  one.  Prestwood  v.  Carlton,  supra. 

(6)  At  common  law  an  usurious  contract 
was  void,  but  the  invalidity  of  such  a  con- 
tract could  only  be  shown  by  the  borrower 
of  the  money  or  his  personal  representative. 
The  defense  of  usury  was  a  personal  defense, 
but  when  properly  pleaded  by  the  proper 
party  the  contract  was  declared  to  be  void. 
39  Cyc  p.  999,  subd.  H. 

The  decisions  of  this  court,  with  reference 
to  defenses  growing  out  of  the  statute  of 
frauds,  are  similar,  in  some  respects,  to  the 
rules  which  were  inherited  by  us  from  the 
common-law  judges  with  reference  to  the  de- 
fense of  usury. 

As  contracts  which  are  "rendered  void  by 
the  statute  of  frauds  are  not,  void  as  im- 
moral or  evil  in  themselves,  but  merely  be- 
cause offensive  to  the  policy  which  the  stat- 
ute establishes  (Flinn  v.  Barber,  supra),  it 
has  always  been  the  rule  of  this  court  to 
allow  no  one  to  avail  himself  of  the  Invalidity 
of  such  a  contract  unless  its  Invalidity  was, 
in  the  manner  above  pointed  out;  pleaded  by 
a  party  or  a  privy  to  such  contract  Prest- 
wood v.  Carlton,  supra. 

(7)  "A  void  agreement  Is  one  that  Is  en- 
tirely destitute  of  legal  effect  A  voidable 
contract  is  one  that  is  capable  of  being  af- 
firmed or  rejected  at  the  option  of  one  of  the 
parties,  but  which  is  binding  on  the  other." 
Clark  on  Contracts,  p.  17. 

"In  case  of  voidable  agreements  there  is 
a  contract  though  it  is  marked  by  a  flaw. 


Where,  however,  an  agreement  Is  void,  it 
falls  to  the  ground  as  soon  as  its  nullity  be- 
comes apparent  It  Is  Incapable  of  afflrm- 
ance.  Another  distinction  is  In  the  fact  that 
in  case  of  voidable  contracts  innocent  third 
persons,  acting  In  good  faith,  may  acquire 
rights  thereunder,  and  thereby  cut  off  the 
right  to  avoid  it;  but  no  such  rights  can  be 
acquired  where  the  transaction  is  void." 
Clark  on  Contracts,  p.  18. 

When  therefore,  In  this  state,  the  invalid- 
ity of  a  contract  void  because  violative  of  a 
provision  of  our  statute  of  frauds  is,  by  a 
proper  pleading,  filed  by  a  proper  party,  in- 
voked in  a  cause,  then  the  contract  being 
void,  cannot  be  held  to  have  conferred  any 
rights  upon  any  person.  Flinn  v.  Barber, 
supra ;  Bain  v.  McDonald,  supra ;  Prestwood 
v.  Carlton,  supra. 

While  judges  and  text-book  writers  have 
frequently  used  the  words  "voidable"  and 
"void"  indiscriminately,  when  referring  to 
contracts,  no  court  has  ever  held  that  legis- 
lators or  Constitution  makers  so  use  these 
words.  When  such  bodies  declare  a  contract 
to  be  void  or  voidable,  no  court  would  hold 
that  they  said  one  thing  and  meant  the  other. 
Courts  frequently  declare,  however,  who  shall 
have  the  right  to  invoke  the  invalidity  of  a 
void  contract  and  how  such  a  party  may 
do  so,  and  in  this  state  the  rule,  as  already 
said,  as  to  who  can  invoke  the  invalidity 
of  a  contract  void  because  violative  of  our 
statute  of  frauds,  and  how  it  shall  be  done, 
is  well  settled  and  is  as  we  have  above  stat- 
ed it  to  be. 

[4]  (8)  Under  the  above  rules,  the  conclu- 
sions of  the  Court  of  Appeals  in  this  case 
were  correct  In  the  instant  case  a  stranger 
to  a  lease  undertook  to  show  that  the  lease 
was  void  because  it  was  violative  of  one  of 
the  provisions  of  our  statute  of  frauds.  He 
was  neither  a  party  nor  a  privy  to  the  con- 
tract of  lease.  He  was  therefore  In  no  posi- 
tion to  show  the  invalidity  of  the  lease  nor, 
in  any  way,  to  avail  himself  of  its  invalidity. 
In  this  case  therefore  the  writ  of  certiorari 
is  denied. 

Certiorari  denied. 

DOWDELL,  0.  J.,  and  MATFIELD  and 
SOMERVILLE,  JJ.,  concur  in  the  opinion 
and  in  the  conclusion;  ANDERSON  and 
SAYRE,  JJ.,  concur  in  the  opinion  and  in 
the  conclusion  as  applied  to  the  facts  of  the 
particular  case;  and  McCLELLAN,  J.,  con- 
curs In  the  conclusion  but  dissents  from  the 
opinion. 


WEST  v.  HENRY  et  al. 

(Supreme  Court  of  Alabama.    Dec.  4,  1913.) 

1.  Chattel  Mortgages  (»  277*)— Foreclo- 
sure—Parties. 

Allegations  of  a  complaint  in  a  suit  to 
foreclose  a  chattel  mortgage  given  for  advances, 
that  a  defendant  had  actual  knowledge  of  com- 
plainant's advances  to  her  husband  and  also  en- 
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joyed  them,  and  that  the  crops  mortgaged  were 
raised  by  mortgagee  on  land  owned  by  him  and 
such  defendant  jointly,  did  not  ahow  any  inter- 
est by  such  defendant  in  the  mortgaged  prop- 
erty making  her  joinder  improper. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  55  664-666;     Dec.  Dig.  | 


2.  Chattel  Mortgages  (|  188*)— Priobitt— 
Lien  fob  Rent. 

A  landlord's  lien  for  unpaid  rent  of  land 
would  be  superior  to  a  crop  mortgage  executed 
by  the  tenant,  and  hence  would  not  be  affected 
by  a  decree  foreclosing  such  mortgage,  so  that 
the  landlord  should  not  be  joined  in  such  suit 

[Ed.  Note,— For  other  cases,  see  Chattel  Mort- 
gage^ Cent  Dig.  §{  228-236;   Dec  Dig.  § 

3.  Equity   (|  148*)— Pijeadino— Multtfaei- 
0u8ne88  of  bill. 

A  bill  seeking  to  foreclose  a  chattel  mort- 
gage on  crops  and  also  to  redeem  from  the  mort- 
gagor's landlord  as  superior  lienholder  would  be 
multifarious  as  joining  wholly  distinct  matters. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  341-367;   Dec  Dig.  ft  148.*] 

Appeal  from  Chancery  Court,  Marshall 
County;  W.  H.  Simpson,  Judge. 

Bill  by  A.  G.  Henry  against  Mollle  C.  West 
and  others  to  ascertain  a  mortgage  debt  and 
for  foreclosure.  Decree  for  complainant,  and 
defendant  Mollle  C.  West  appeals.  Reversed 
and  rendered. 

The  appellees  file  their  bill  for  the  purpose 
of  enforcing  their  right  as  mortgagees  under 
a  chattel  mortgage  executed  by  John  H. 
West  The  primary  purpose  of  bill  is  to  as- 
certain the'  mortgage  debt  and  a  decree  of 
foreclosure  for  the  satisfaction.  In  addition 
to  the  mortgagees,  the  bill  brings  in  as  par- 
ties respondent  the  wife,  Mollie  C.  West,  the 
appellant  and  also  several  other  parties,  in- 
cluding a  senior  and  junior  mortgagee,  who, 
it  is  alleged,  have  received  and  converted 
some  of  the  mortgaged  property.  The  relief 
sought  against  the  senior  mortgagee  is  re- 
demption merely  against  the  junior  mort- 
gagee, an  accounting  for  the  property  re- 
ceived, with  a  decree  subjecting  it  or  its  pro- 
ceeds to  foreclosure.  No  relief  is  specifical- 
ly prayed  for  as  against  Mollie  O.  West,  and 
her  only  connection  with  the  matter  in  liti- 
gation is  shown  by  the  allegation  that  she 
had  actual  knowledge  of  complainant's  ad- 
vances to  her  husband  (for  which  the  mort- 
gage was  given)  and  shared  In  their  use  and 
enjoyment;  that  the  corn  and  cotton  mortgag- 
ed were  raised  by  the  mortgagee  on  land  own- 
ed by  her  and  him  jointly;  and  that  complain- 
ants have  sued  them  in  detinue  for  the  live 
stock  and  400  bushels  of  corn  covered  by  the 
mortgage.  The  appellant,  Mollie  C.  West, 
demurred  on  the  ground  that  she  is  improp- 
erly joined  as  a  respondent  thereto,  and  her 
demurrer  was  overruled. 

Goodhue  &  Brindley,  of  Gadsden,  for  ap- 
pellant John  A.  Lusk  &  Son  and  Street  & 
Isbell,  all  of  Guntersville,  for  appellees. 


SOMERYILLE,  J.  [1]  The  bill  of  com- 
plaint does  not  show  that  appellant  has  or 
claims  any  Interest  whatever  in  the  mort- 
gaged property  in  suit,  and  the  demurrer  for 
misjoinder  should  have  been  sustained. 

The  theory  of  appellees  seems  to  be  that 
the  allegation  that  the  crops  mortgaged  were 
raised  on  lands  owned  by  her  and  the  mort- 
gagor Is  sufficient  to  show  some  claim  by  or 
interest  in  her.  It  is  true  that  knowledge 
by  a  purchaser  of  such  crops  that  they  were 
raised  on  the  lands  of  another  is  construc- 
tive notice  of  the  existence  of  a  landlord's 
lien  for  unpaid  rent;  but  that  is  a  mere  ques- 
tion of  notice  and  diligence.  Certainly  the 
fact  stated  cannot  alone  support  a  suit 
against  such  third  party  as  the  claimant  or 
owner  of  an  Interest  in  the  crops.  For  that 
purpose  the  interest  should  be  plainly  shown 
by  appropriate  averment 

[2]  It  is  to  be  observed,  however,  that,  even 
if  a  landlord's  lien  for  unpaid  rent  might  be 
inferred  in  favor  of  appellant,  her  claim 
would  be  hostile  and  superior  to  the  mort- 
gage of  complainants  and  could  not  be  af- 
fected by  a  decree  in  this  proceeding,  and 
hence  her  joinder  herein  would  still  be  both 
unnecessary  and  improper.  Boiling  v.  Pace, 
90  Ala.  607,  12  South.  796;  Mut  B.  *  L. 
Ass'n  v.  Wyeth,  105  Ala.  639,  644,  17  South. 
45;  Freeman  v.  Stewart  119  Ala.  158,  164, 
24  South.  31;  Eq.  Mortgage  Co.  v.  Flnley,  133 
Ala.  575,  31  South.  985;  Davis  v.  Taylor- 
Lowensteln  Co.,  158  Ala.  227,  47  South.  653. 

[3]  The  bill  cannot  be  regarded  as  one  to 
redeem  from  appellant  as  a  lienholder,  for 
there  is  neither  allegation  nor  prayer  look- 
ing to  such  relief,  and,  indeed,  In  that  aspect 
it  would  be  very  clearly  multifarious  as  join- 
ing wholly  distinct  and  unrelated  matters. 

The  decree  of  the  chancellor  will  be  revers- 
ed, and  a  decree  will  be  here  rendered  sus- 
taining appellant's  demurrer  to  the  bill. 

Reversed  and  rendered. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
SAYRB,  JJ.,  concur. 


CLAYTON  v.  STATE. 
(Supreme  Court  of  Alabama.    Dec  4,  1913.) 

1.  Homicide   (|  338*)— Evidence— Admissi- 
bility. 

Where  decedent  a  hack  driver,  and  accus- 
ed, a  customer,  quarreled  over  the  amount  of 
compensation,  ana  the  evidence  was  conflicting 
as  to  who  provoked  the  difficulty  and  fired  the 
first  shot,  the  admission  of  the  testimony  of  a 
Btate's  witness  that  at  the  time  and  place  of 
the  difficulty,  one  would  have  to  step  down  from 
the  sidewalk  to  get  into  the  hack,  and  as  to  how 
far  the  hack  was  from  the  sidewalk,  was  not 
prejudicial  to  accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  709-713  ;  Dec  Dig.  |  838.*] 

2.  Criminal  Law  (|  656*)— Statements  or 
Presiding  Judge. 

The  statement  of  the  presiding  judge,  made 
in  response  to  objection  to  evidence,  on  a  trial 
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for  the  killing  of  ft  cab  driver  bj  ft  customer,  as  to 
the  distance  the  hack  was  from  the  sidewalk  at 
the  time  and  place  of  the  difficulty,  that  he 
thought  it  was  a  fact  that,  if  a  man  was  on  the 
sidewalk  and  the  back  was  in  the  street,  the 
man  would  have  to  step  down  to  get  to  the  back 
was  not  prejudicial  to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lsw^Cent  Dig.  U  1524-1533 ;   Dec  Dig.  | 

&  Homicide  (f  171*)— Evidence— Admissi- 
biijtt. 

Where,  on  a  trial  for  the  killing  of  a  cab 
driver  by  a  customer,  the  evidence  was  conflict- 
ing as  to  who  provoked  the  difficulty  and  fired 
the  first  shot,  objection  to  the  state's  evidence 
proving  the  height  of  the  cab,  on  which  the  evi- 
dence tended  to  show  decedent  had  two  pistols, 
was  without  merit. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  55  351-358;  Dec.  Dig.  |  17L*] 

t  Criminal  Law  (8  364*)— Evidence— Dec- 
larations or  Accused. 

Statements  made  by  accused  to  officers 
soon  after  the  commission  of  the  alleged  crime 
are  not  a  part  of  the  res  gestn  but  are  merely 
self-serving  declarations  when  offered  by  ac- 
cused, but  the  statements  are  admissible  against 
him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  805,  808-810,  813,  816-818; 
Dec.  Dig.  |  364.*] 

6.  Criminal  Law  (|  479*)— Evidence— Ex- 
pert Testimony. 

A  physician,  who  examined  a  wound  in- 
flicted on  a  person  by  a  bullet,  was  competent 
to  testify  to  the  direction  the  bullet  followed  on 
entering  the  body. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1067;  Dec  Dig.  |  479*] 

6.  Criminal  Law  (f  684*)— Evidence— Ob- 
oes of  Proof. 

Od  a  trial  for  murder,  the  admission  of  the 
testimony  of  a  physician  as  to  the  direction  the 
pistol  bullet  followed  on  entering  decedent's 
body  was  admissible  as  against  the  objection 
that  it  was  brought  out  on  the  rebuttal  exami- 
nation of  the  physician  instead  of  on  his  direct 
examination. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ff  1615,  1618;  Dec  Dig.  5 
684.*] 

7.  Criminal  Law  (|  811*)— Instructions— 
Singling  out  Facts. 

A  requested  instruction  that  in  ft  criminal 
case  evidence  of  accused's  previous  good  char- 
acter is  admissible  for  him,  not  only  where  a 
doubt  exists  of  his  guilt,  but  where  it  is  sought 
to  create  a  doubt  of  guilt,  is  properly  refused, 
because  singling  out  a  part  of  the  evidence 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1787,  1969-1972;  Dec  Dig. 
I  blL*] 

8.  Criminal,  Law  (55  807,  811*)— Instruc- 
tions—Argumentative  Instructions. 

A  requested  instruction  which  is  argu- 
mentative, and  which  singles  out  part  of  the  ev- 
idence and  directs  the  jury,  to  consider  that 
part,  is  properly  refused. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1787.  1805,  1959,  1960, 
1969-1972;  Dec  Dig.  §5  807,  811.*] 

9.  Criminal  Law  (|{  811,  815*)— Instruc- 
tions—Giving  Undue  Prominence  to  Ev- 
idence. 

A  requested  charge  which  gives  undue 
prominence  to  parts  of  the  evidence  and  Ignores 
other  parts  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law,  Cent  Dig.  ||  1787,  1922,  1969-1972,  1986; 
Dec.  Dig.  ff  811,  815.*] 


10.  Criminal  Law  (i  829*)— Refusal  or  In- 
structions Covered  bt  the  Charge 
Given. 

It  is  not  error  to  refuse  requested  instruc- 
tions covered  by  charges  given  at  the  request  of 
accused. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2011 ;  Dec  Dig.  I  829.*] 

Appeal  from  City  Court  of  Mobile;  O.  J. 
Semmes,  Judge 

Frank  Clayton  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.  Affirmed. 

The  facts  sufficiently  appear  from  the  opin- 
ion. Charge  15  is  as  follows:  "The  court 
charges  the  jury  that  In  a  criminal  case  evi- 
dence of  a  defendant's  previous  difficulty  is 
admissible  for  him,  not  only  where  a  doubt 
exists  on  the  other  proof,  but  even  to  generate 
a  doubt  of  the  guilt  of  defendant" 

C.  W.  Tompkins,  of  Mobile,  for  appellant 
R.  C.  Brickell,  Atty.  Gen.,  and  W.  L  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

MAYFIELD,  J.  The  defendant  was  con- 
victed of  murder  in  the  killing  of  Alexander 
Marshall.  The  deceased  was  a  hack,  or  cab, 
driver  in  the  dty  of  Mobile  The  defendant, 
or  some  one  for  him,  telephoned  for  a  hack 
or  cab.  The  deceased  responded,  and  de- 
fendant entered  the  vehicle  to  be  carried  to 
his  destination.  The  deceased  remarked, 
"You  understand  the  fare  Is  50  cents."  The 
defendant  answered,  "No,  they  said  over 
there  that  the  price  was  25  cents."  From  this 
a  general  quarrel  and  fight  ensued,  in  which 
both  parties  used  pistols,  and  the  driver  of 
the  vehicle  was  killed  and  the  defendant 
wounded.  The  evidence  was  In  conflict  as 
to  who  provoked  the  difficulty,  and  as  to 
who  first  drew  a  pistol,  and  as  to  who  fired 
the  first  shot 

[1,2]  The  defendant's  counsel  objected  to 
the  state's  witnesses'  testifying  that,  at  the 
time  and  place  of  the  difficulty,  one  would 
have  to  step  down  from  the  sidewalk  to  get 
into  the  hack,  and  as  to  how  far  the  hack 
was  from  the  sidewalk,  and  objected  also  to 
the  remarks  of  the  court  in  this  connection, 
made  as  a  reply  to  counsel's  objection  to  the 
evidence,  "I  think  it  Is  a  fact  if  a  man  is 
on  the  sidewalk  and  the  hack  is  In  the  street 
he  would  have  to  step  down  to  get  to  his  cab." 
There  was  no  merit  in  any  of  these  objec- 
tions, and  no  possible  injury  did  or  could  re- 
sult from  the  overruling  of  the  same 

[J]  There  was  likewise  no  merit  in  the  ob- 
jection to  the  state's  proving  the  height  of 
the  cab  on  which  the  evidence  tended  to 
show  the  deceased  had  two  pistols. 

[4]  The  trial  court  properly  declined  to 
allow  the  defense  to  prove  statements  made 
by  him  to  the  officers  and  others  soon  after 
the  difficulty.  Such  statements  were  not 
parts  of  the  res  gestae  but  were  merely  self- 
serving  declarations.  There  was,  however, 
no  error  In  allowing  the  prosecution  to  prove 
statements  made  by  the  defendant  soon  after 


•For  other . 


i  sm  sun*  topis  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep' 

Digitized  by 


78 


64  SOUTHERN  REPORTER 


(Ala. 


the  difficulty;  such  statements  relating  to 
the  killing  and  being  therefore  admissible 
against  but  not  for  the  accused.  It  should 
also  be  noted  that  the  statements  offered  by 
the  defense  were  not  parts  of  the  same  con- 
versations which  were  proven  by  the  state, 
as  to  which  there  is  a  well-known  exception. 

[t,  6]  Dr.  England  was  properly  qualified 
as  an  expert  to  testify  to  the  direction  the 
pistol  ball  followed  on  entering  the  body,  he 
having  examined  the  wound  as  a  physician ; 
and  it  was  no  valid  ground  of  objection  that 
the  evidence  was  brought  out  on  the  rebuttal 
examination  Instead  of  on  the  direct 

[7]  There  was  no  error  in  refusing  charge 
15.  It  stated  a  correct  proposition  of  law,  to 
the  effect  that  in  criminal  cases  evidence  of 
the  defendant's  previous  good  character  is 
admissible  for  him,  not  only  where  a  doubt 
exists  as  to  the  proof,  but  where  It  is  sought 
to  generate  a  doubt  of  guilt ;  but  It  has  been 
held,  and  we  think  correctly,  that  such  a 
charge  may  be  refused  because  It  singles  out 
a  part  of  the  evidence.  See  Miller's  Case, 
107  Ala.  59,  60,  19  South.  37,  and  cases  cited. 

[8-10]  All  the  other  refused  charges  were 
properly  refused  for  being  argumentative, 
and  for  singling  out  parts  of  the  evidence 
and  directing  the  Jury  to  look  to  this  or  to 
that  part  of  the  evidence,  and  for  giving  un- 
due prominence  to  certain  parts  of  the  evi- 
dence and  ignoring  other  parts,  or  were  prop- 
erly refused  because  they  were  fully  covered 
by  other  written  charges  which  were  given 
at  the  request  of  the  defendant 

The  entire  record  has  been  carefully  ex- 
amined, and  we  have  been  furnished  by  coun- 
sel for  appellant  with  a  good  brief  arguing 
all  the  questions  raised  by  the  record;  bat 
we  find  no  reversible  error  in  the  proceedings 
of  the  trial  court 

Affirmed. 

McOLELLAN,  SAYRE,  and  SOMER- 
VILLE,  JJ.,  concur. 

ALABAMA  GREAT  SOUTHERN  RY.  CO.  v. 
OHOATE. 

(Supreme  Court  of  Alabama.    Dec.  18,  1913.) 

1.  Master  and  Servant  (5  259*)— Injubt  TO 
Cab  Repairer— Complaint—  Sufficiency. 
A  count  in  a  complaint  in  a  car  repairer's 
action  for  injuries,  which  stated  that  defendant 
was  operating  a  railroad  and  employed  plain- 
tiff as  a  car  repairer,  and  that  while  engaged 
in  the  discharge  of  his  duties,  plaintiff  was 
injured  from  the  negligence  of  defendant's  su- 

Serintendent  in  permitting  a  defective  jack  to 
e  used  in  lifting  cars,  or  In  permitting  plain- 
tiff to  be  set  to  work  with  men  incapable  of 
safely  assisting  him,  or  in  negligently  sending 
inexperienced  men  to  assist  plaintiff,  was  not 
demurrable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  837-843;  Dec.  Dig.  f 
259.*] 


2.  Master  and  Servant  (f  287*)— Injubt  to 
Cab  Repairer  —  Defective  Appliances  — 
Question  fob  Jury. 

Under  conflicting  evidence  in  a  car  repair- 
er's action  for  injuries,  due  to  the  negligence 
of  defendant's  foreman  in  allowing  an  unsafe 
jack  to  be  used  by  plaintiff's  fellow  servants 
at  one  end  of  a  car  while  plaintiff  was  at 
work  under  the  other  end,  the  question  wheth- 
er the  jack  was  defective  and  unfit  was  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §9  1034,  1045,  1061,  1052, 
1054-1087;  Dec  Dig.  |  287.*] 

3.  Masteb  and  Servant  ({  125*)— Injubt  to 
Cab  Repairer— Negligence  of  Foreman. 

To  render  a  railroad  company  liable  for 
injury  to  a  car  repairer  from  the  negligence  of 
defendant's  foreman  in  permitting  an  unsafe 
jack  to  be  used  in  lifting  a  car.  it  was  not  es- 
sential that  the  foreman  should  have  known 
that  the  car  repairer  was  in  a  place  of  dan- 
ger, but  it  was  enough  that  he  knew  that  his 
duties  required  his  presence  under  the  car  and 
that  he  was  liable  to  be  there. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  243-251;  Dec  Dig.  f 
125.*] 

4.  Master  and  Servant  (§  270*)— Injubt  to 
Cab  Repaiber— Admission  of  Evidence. 

In  a  car  repairer's  action  for  injuries  from 
the  negligent  use  of  a  defective  jack  in  lifting 
a  car,  evidence  that  all  the  jacks  in  use  gen- 
erally by  defendant's  fellow  servants  at  the 
same  time  and  place  were  old  jacks,  all  of 
which  were  in  bad  condition,  was  competent 
evidence  of  such  notice  to  defendant's  foreman 
as  to  reasonably  suggest  inquiry  as  to  the  con- 
dition of  the  particular  jack  used  at  the  time 
of  plaintiff's  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  913-927,  932;  Dec. 
Dig.  §  270.*] 

5.  Master  and  Sebvant  (§§  285,  288*)— In- 
jury to  Cab  Repairer  —  Negligence  of 
Foreman— Question  for  Jury. 

Where,  in  a  car  repairer's  action  for  in- 
juries from  the  negligence  of  defendant's  fore- 
man in  permitting  the  use  of  a  defective  jack 
in  lifting  a  car,  there  was  evidence  of  facts 
which  would  reasonably  suggest  inquiry  by  the 
foreman  as  to  the  condition  of  such  jack,  the 
question  whether  such  inquiry  would  nave  dis- 
covered the  defective  condition,  and  whether  the 
foreman's  failure  to  make  such  inquiry  was  neg- 
ligent and  the  proximate  cause  of  plaintiffs  in- 
jury, was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  SS  1001-1003,  1006-1008, 
1010-1033,  1035-1044,  1046-1050,  1053;  Dec. 
Dig.  j§  285,  286.*] 

6.  Masteb  and  Sebvant  (8  297*)— Injubt  to 
Cab  Repairer— Vebdict— Instructions. 

Where,  in  a  car  repairer's  action  for  In- 
juries from  the  use  of  a  defective  jack  in 
lifting  a  car,  the  first  count  of  the  complaint 
was  based  on  Code  1907,  §  3910,  subd.  1,  au- 
thorizing recovery  for  injuries  caused  by  defect 
in  the  ways,  works,  etc,  and  the  second  count 
was  based  on  subdivision  2,  authorizing  recov- 
ery for  injuries  caused  by  the  negligence  of 
the  master's  superintendent  a  verdict  for  plain- 
tiff was  not  contrary  to  an  instruction  that,  if 
the  jury  believed  all  the  evidence  in  the  case, 
they  could  "not  find  for  plaintiff  on  account  of 
any  defective  jack  being  the  proximate  cause  of 
plaintiffs  injury" ;  such  instruction  being  no 
more  than  an  affirmative  charge  for  defendant 
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on  the  first  count  of  the  complaint  and  not  pre- 
cluding plaintiff's  recovery  on  the  second  count 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  1195-1198;  Dec.  Dig.  8 
297.'] 

Appeal  from  Circuit  Court,  Jefferson  Conn-- 
ty;  John  C.  Pugh,  Judge. 

Action  for  personal  Injuries  by  J.  C.  Choate 
against  the  Alabama  Great  Southern  Railway 
Company.  From  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

The  first  count  of  the  complaint  was  based 
on  a  defect  in  the  jack  furnished  by  defend- 
ant, whereby  the  car  under  which  plaintiff 
was  working  fell  on  him,  under  Employers' 
Liability  Act  (Code  1907,  §  3910,  subd.  1). 

A.  G.  &  E.  D.  Smith,  of  Birmingham,  for 
appellant  Gaston  &  Pettus,  of  Birmingham, 
for  appellee. 

SOMERYILLB,  J.  [1]  The  case  was  sub- 
mitted to  the  jury  only  upon  the  second 
count  of  the  complaint,  which  is  as  follows: 
'The  plaintiff  claims  of  the  defendant  $10,000 
as  damages  for  this:  That  heretofore,  to 
wit,  on  the  5th  day  of  January,  1909,  the 
defendant  was  engaged  in  the  following  busi- 
ness in  Jefferson  county,  Ala.,  namely,  the 
operation  of  a  railroad,  and  running  thereon 
engines,  trains,  and  cars,  propelled  by  steam, 
for  the  transportation  of  freight  and  passen- 
gers for  hire  and  reward;  and  the  plaintiff 
was  In  the  service  or  employment  of  the  de- 
fendant in  the  following  capacity,  to  wit,  as 
a  car  repairer;  and  while  in  such  service  or 
employment,  engaged  in  the  discharge  of  his 
duties  as  such  employe,  the  plaintiff  received 
the  wounds  and  injuries  set  out  in  the  first 
count  of  this  complaint ;  and  plaintiff  avers 
that  bis  said  wounds  and  injuries  were  the 
proximate  consequence  and  caused  by  reason 
of  the  negligence  of  a  certain  person,  whose 
name  Is  unknown  to  the  plaintiff,  and  who 
was  In  the  service  or  employment  of  the  de- 
fendant, and  who  had  superintendence  in- 
trusted to  him  while  in  the  exercise  of  such 
superintendence,  and  said  negligence  consist- 
ed in  this,  namely:  Said  person  negligently 
permitted  a  defective  and  unsafe  jack  to  be 
used  for  the  purpose  of  lifting  cars,  or  said 
person  negligently  permitted  the  plaintiff  to 
be  sent  to  work  with  men  who  were  incapa- 
ble of  safely  assisting  the  plaintiff  in  the 
work  which  he  was  required  to  do,  or  said 
person  negligently  sent  men  to  assist  the 
plaintiff  in  his  work  who  were  inexperienced 
and  who  were  not  sufficiently  skilled  work- 
men to  safely  aid  the  plaintiff  in  the  work 
which  he  was  required  to  do."  This  count 
sufficiently  stated  a  cause  of  action  under 
the  second  subdivision  of  the  statute,  and 
the  demurrer  was  properly  overruled.  L.  & 
N.  R.  R.  Co.  v.  Jones,  180  Ala.  456,  30  South. 
586;  ColUer  v.  T.  C.  I.  &  R.  Co.,  155  Ala.  875, 
46  South.  487. 


[2]  The  disputed  issues  of  fact  related  to 
the  alleged  defective  and  unsafe  condition  of 
the  Jacks  and  the  alleged  negligence  of  de- 
fendant's foreman,  Ferguson,  in  allowing  It 
to  Be  used  by  plaintiff's  fellow  servants  at 
one  end  of  the  car  while  plaintiff  was  at 
work  under  the  other  end.  There  was  testi- 
mony that  the  jacks  in  use  on  the  work  were 
"old  and  badly  worn,"  and  that,  when  the 
sockets  are  worn  round  and  smooth,  the 
jacks  will  not  hold.  The  evidence  also  tended 
to  show,  or  to  support  the  Inference,  that  the 
jacks  which  were  being  used  to  raise  the  far 
end  of  the  car  from  the  tracks  "tripped" 
(that  is,  the  notches  slipped  over  the  sockets), 
and  that  this  caused  the  car  to  fall  and  strike 
plaintiff  before  he  could  escape  from  his 
place  of  danger  under  the  car  at  the  other 
end.  Whether  or  not  the  Jacks  used  were 
defective  and  unfit  was,  we  think,  very  clear- 
ly a  question  for  the  jury  on  the  evidence. 

[3]  It  is,  however,  insisted  for  appellant 
that  the  evidence  has  no  tendency  to  show 
that  Ferguson,  the  foreman  In  charge  of  the 
work  of  repairing  this  car,  was  guilty  of  any 
negligence  with  respect  to  the  use  of  the 
defective  Jacks.  It  does  not  appear  that 
Ferguson  had  anything  to  do  primarily  with 
the  inspection  or  selection  of  these  tools,  and 
hence  his  negligence  must  be  predicated  upon 
knowledge  or  notice  of  their  defective  condi- 
tion, rendering  their  use  dangerous  to  his 
workmen  whose  safety,  while  properly  at 
work  under  the  car,  would  depend  upon  the 
capacity  of  the  jacks,  while  being  operated, 
to  support  the  car  without  slipping. 

As  said  in  T.  C.  I.  &  R.  Co.  v.  Collier,  supra, 
155  Ala.  378,  46  South.  488:  "It  was  his  duty 
to  exercise  reasonable  care  to  know  whether 
work  was  being  performed  in  a  negligent 
manner  to  the  endangering  *of  the  safety  of 
the  servant"  And  it  was  not  necessary  that 
he  should  have  known  that  plaintiff  was  in  a 
place  of  danger.  It  was  enough  If  he  knew 
that  plaintiff's  duties  required  his  presence 
under  the  car,  and  that  he  was  liable  to  be 
there  during  the  progress  of  the  work  of  re- 
pair. Northern  Ala.  Ry.  Co.  v.  Key,  150  Ala. 
641,  648,  43  South.  794. 

It  is  not  claimed  for  plaintiff  that  Ferguson 
had  any  actual  knowledge  that  the  Jacks 
were  defective,  but  it  is  insisted  that  he  had 
such  warning  of  their  more  or  less  probable 
deficiency  as  imposed  upon  him  the  duty  of 
examination  before  permitting  their  use  in 
the  repair  work,  with  the  superintendence  of 
which  he  was  intrusted;  and  this,  as  counsel 
on  both  aides  seem  to  realize,  Is  the  decisive 
question  in  the  case. 

[4]  Defendant  complains  that  the  trial 
court  allowed  plaintiff  to  show  that  all  the 
jacks  in  use  generally  by  defendant's  serv- 
ants at  this  time  and  place  were  old  jacks,  of 
the  same  class  as  those  used  in  this  particu- 
lar work;  that  all  of  these  old  Jacks  were  in 
bad  condition;  that  in  order  to  keep  them 
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from  going  down  It  was  necessary  to  use  Iron 
pins  laid  across  them;  and  that  shortly  be- 
fore this  accident  complaints  of  their  condi- 
tion had  been  made  to  Ferguson. 

[I]  We  think  all  this  was  competent  evi- 
dence of  notice  to  Ferguson  of  a  more  or  less 
general  condition  of  the  jacks,  which  would 
reasonably  suggest  inquiry  on  his  part  with 
respect  to  the  condition  of  any  particular 
Jacks  which  his  men  might  have  occasion  to 
use.  And  it  was  for  the  jury  to  say  whether 
such  inquiry  would  have  discovered  a  defec- 
tive condition,  and  whether  the  failure  to 
make  it  was  negligence  on  his  part;  in  short, 
whether  the  negligence  of  Ferguson,  express- 
ing itself  along  these  lines,  proximately  pro- 
duced the  fall  of  the  car  and  the  Injury  to 
plaintiff. 

[I]  There  was  a  motion  for  a  new  trial  on 
the  ground,  among  others,  that  the  verdict 
was  contrary  to  the  evidence  under  the  charg- 
es given  to  the  jury  for  defendant;  the 
charge  referred  to  being:  "That,  if  you  be- 
lieve all  the  evidence  in  this  case,  you  cannot 
find  for  the  plaintiff  on  account  of  any  de- 
fective jack  being  the  proximate  cause  of 
plaintiff's  injury."  This  charge,  however, 
must  be  construed  in  connection  with  the 
complaint,  one  count  of  which  was  framed 
under  the  first  subdivision  of  the  statute,  and 
we  think  its  logical  effect  was  no  more  than 
an  affirmative  charge  for  defendant  on  that 
count 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgment  will  be  affirmed. 
Affirmed. 

ANDERSON,  McCLELLAN,  and  SAYRE, 
JJ-  concur. 


WALDROP  v.  STATE. 
(Supreme  Court  of  Alabama.    June  30,  1913. 

Rehearing  Denied  Dec.  18,  1913.) 
L  Jury  (§  58*)— Jtjby  Law— Provisions. 

Jury  Law  (Acts  1909,  p.  319)  §  32,  re- 
« miring  the  trial  court,  in  capital  cases,  to  fix 
the  number  of  the  special  venire,  is  mandatory; 
the  defendant  being  entitled  to  have  the  benefit 
of  the  number  so  fixed  for  the  selection  of  his 
trial  jury. 

fEd.  Note. — For  other  cases,  see  Jury.  Cent 
Dig.  8  266;  Dec.  Dig.  9  58.*] 

2.  Courts  (8  118*)— Minutes— Selection  of 
Jurors— Statute— Construction  . 

In  a  prosecution  for  murder,  where  the 
minutes  of  the  court  recited  that  the  court 
drew  50  names,  making,  with  those  of  the 
regular  jurors,  78  jurors  from  which  the  jury 
should  be  selected,  and  that  the  sheriff  was  or- 
dered to  summon  the  said  50  persons  so  drawn, 
there  was  a  sufficient  compliance  with  Jury 
Law  (Acts  1909,  p.  319)  S  32,  providing  that 
on  an  indictment  for  a  capital  felony,  the  court 
must  order  the  sheriff  to  summon  not  less  than 
50  nor  more  than  100  persons,  including  those 
drawn  and  summoned  on  the  regular  juries  for 
the  week  set  for  the  trial  of  the  case,  and  shall 
draw  from  the  jury  box  the  number  of  names 
required  with  the  regular  jurors  drawn  for  the 
week  set  for  trial,  even  though  the  record  did 


not  show  an  order  fixing  the  number  of  the 
venire. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  «  865,  866;  Dec  Dig.  8  118.*] 

3.  Jury  (8  110*)— Appeal— Objections  to 
.  Jury— Waiver. 

In  view  of  Jury  Law  (Acts  1909,  p.  317) 

J 29,  declaring  that  all  provisions  as  to  the  ae- 
ection,  drawing,  summoning,  or  impaneling  of 
jurors,  are  merely  directory,  and  that  no  objec- 
tion shall  be  taken  to  any  venire  except  for 
fraud  in  drawing  or  summoning  the  jurors,  the 
failure  of  the  court  to  comply  with  section  32. 
directing  that,  in  prosecutions  for  capital  felo- 
nies, the  sheriff  shall  be  ordered  to  summon  not 
less  than  50  nor  more  than  100  persons,  includ- 
ing those  summoned  on  the  regular  juries  for 
the  week,  and  that  he  shall  summon  all  persons 
named  to  appear  on  the  day  set  for  trial,  is 
waived  by  failure  of  accused  to  object  before 
the  trial  is  begun,  that  the  regular  jurors  were 
not  ordered  to  be  specially  summoned  as  a  part 
of  the  special  venire. 

fEd.  Note.— For  other  cases,  see  Jury.  Cent. 
Dig.  88  502-513.  515-523;  Dec.  Dig.  8  HO.*] 

4.  Homicide  (8  165*)  —  Prosbcution  —  Evi- 
dence. 

In  a  prosecution  for  uxoricide,  it  is  compe- 
tent for  the  state  to  show  that  accused  and  his 
wife  were  living  apart  as  illustrative  of  accus- 
ed's sentiments  towards  her,  and  of  bis  prob- 
able motive  in  injuring  her. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  819;  Dec.  Dig.  8  165.*] 

5.  Criminal  Law  (8  807*)  —  Trial  —  Argu- 
mentative Instructions. 

A  charge  that  in  order  to  rednce  the  of- 
fense from  murder  in  the  first  degree  to  a  low- 
er degree,  it  is  not  essential  that  accused 
should  have  been  intoxicated  to  such  a  degree 
as  to  be  unconsdous  of  his  acts  is  properly  re- 
fused, being  argumentative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1805,  1969,  1960;  Dec  Dig. 
8  807.*] 

6.  Homicide  (8  28*)  —  Defenses  —  Intoxica- 
tion. 

Partial  intoxication  will  not  avail  to  dis- 
prove a  specific  intent  in  a  prosecution  for 
homicide;  but  it  must  be  of  such  a  character 
and  extent  as  to  render  the  accused  incapable 
of  consciousness  that  he  is  committing  a  crime, 
and  a  charge  that,  to  reduce  the  offense  from 
murder  in  the  first  degree  to  a  lower  degree, 
it  is  not  essential  that  accused  should  have 
been  so  intoxicated  as  to  be  unconscious  of  his 
acts  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  44-46,  133;  Dec.  Dig.  8  28.*] 

Appeal  from  City  Court  of  Anniston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Alexander  Waldrop  was  convicted  of  kill- 
ing his  wife,  and  sentenced  to  be  hanged, 
and  he  appeals.  Affirmed. 

The  following  is  the  charge  refused  to  de- 
fendant: "In  order  to  reduce  the  offense 
from  murder  in  the  first  degree  to  a  lower 
degree,  it  is  not  essential  that  defendant 
should  have  been  intoxicated  to  such  a  de- 
gree as  to  be  unconscious  of  his  acts." 

P.  F.  Wharton  and  Tate  ft  Arnold,  all  of 
Anniston,  for  appellant  R.  C  Brickell,  At- 
ty.  Gen.,  and  W.  L.  Martin,  Asst  Atty.  Gen., 
for  the  State. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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SOMERVTLLB,  J.  [1]  It  has  been  several 
times  ruled  bj  this  court  that  section  82  of 
the  New  Jury  Law  (Sess.  Acts  1909,  p.  819) 
is  mandatory  In  its  requirement  that,  in 
capital  cases,  the  trial  court  shall  fix  the 
number  of  the  special  venire,  and  that  the 
defendant  shall  have  the  benefit  of  the  num- 
ber so  fixed  for  the  selection  of  -his  trial 
Jury.  Jackson  v.  State,  171  Ala.  88,  66 
Sooth.  118;  Bailey  v.  State,  172  Ala.  418,  66 
South.  601;  Andrews  v.  State,  174  Ala.  11, 
56  South.  998. 

[2]  It  is  Insisted  for  appellant  (1)  that  the 
record  fails  to  show  that  any  order  was  made 
fixing  the  number  of  the  venire,  and  (2) 
that  the  sheriff  was  not  ordered  to  summon 
all  of  the  venire,  but  only  the  60  drawn  as 
special  jurors ;  and  hence  it  is  conceived  the 
statute  has  not  been  complied  with,  and 
fatal  error  appears. 

The  language  of  the  statute  Is  as  follows: 
"Whenever  any  person  or  persons  stand  in- 
dicted for  a  capital  felony,  the  court  must  j 
on  the  first  day  of  the  term,  or  as  soon  as  j 
practicable  thereafter,  make  up  an  order 
commanding  the  sheriff  to  summon  not  less 
than  60  nor  more  than  100  persons  includ- 
ing those  drawn  and  summoned  on  the  regu- 
lar juries  for  the  week  set  for  the  trial  of 
the  case,  and  shall  then  in  open  court  draw 
from  the  jury  box  the  number  of  names  re- 
quired with  the  regular  jurors  drawn  and 
summoned  for  the  week  set  for  the  trial  to 
make  the  number  named  in  the  order,  and 
shall  cause  an  order  to  be  issued  to  the  sher- 
iff to  summon  all  persons  therein  named  to  j 
appear  in  court  on  the  day  set  for  the  trial 
of  the  defendant  and  must  cause  a  list  of 
the  names  of  all  the  jurors  summoned  for 
the  week  in  which  the  trial  is  set,  and  those 
drawn  as  provided  in  this  section,  together 
with  a  copy  of  the  indictment,  to  be  forth- 
with served  on  the  defendant,"  etc. 

Having  strict  regard  to  this  language,  it 
is  obvious  that  the  record  does  not  show  a 
compliance  with  its  requirements  in  the  par- 
ticulars complained  of. 

Nevertheless,  the  recital  of  the  minutes 
that  the  court  drew  60  names,  making,  with 
those  of  the  regular  jurors  drawn  and  sum- 
moned, 78  jurors  as  the  venire  from  which 
the  Jury  should  be  selected,  though  It  does 
not  show  in  ipsls  verbis  an  order  to  that  ef- 
fect, does  ex  vi  terminorum  show  that  the 
order  was  made — especially  in  view  of  the 
recital  immediately  following,  that  "it  is 
farther  ordered  that  the  sheriff  be  required 
to  summon  the  said  60  persons  so  drawn  to 
appear  on  the  day  of  trial,"  etc.  Any  other 
interpretation  of  the  recitals  would  be  but 
a  narrow  and  technical  evasion  of  common 
sense.  The  statute  must  be  construed,  and 
it  must  be  executed  by  the  trial  court,  so  as 
to  give  to  the  defendant  the  benefits  intend- 
ed and  mandatorily  prescribed.  But  the  de- 
fendant cannot  Justly  complain  of  mere  in- 
formalities which  do  not  in  any  way  affect 
the  number,  or  personnel,  or  character  of  the 
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veniremen  provided  for  his  selection  of  jury- 
men. We  hold  that  an  appropriate  order  is 
sufficiently  shown  by  the  record. 

[3]  It  is  true,  also,  that  the  statute  directs 
that  an  order  be  made  "commanding  the 
sheriff  to  summon  not  less  than  fifty  nor 
more  than  one  hundred  persons,  Including 
those  summoned  on  the  regular  Juries  for  the 
week";  and,  further,  that  an  order  "be  is- 
sued to  the  sheriff  to  summon  all  persons 
therein  [in  the  order]  named  to  appear  in 
court  on  the  day  set  for  trial,"  etc.  The 
primary  purpose  of  this  provision  was  to  se- 
cure to  the  defendant  a  venire  of  not  lest, 
than  60,  and  to  limit  the  discretion  of  the 
court  to  a  venire  of  not  exceeding  100,  per- 
sons from  which  to  select  a  Jury. 

Under  the  previous  statute  (section  7268, 
Code  1907)  only  the  special  veniremen  were 
required  to  be  summoned  specially  for  the 
trial,  and  it  may  be  that  the  new  provision 
that  the  entire  venire,  including  the  regular 
Jurors  drawn  and  summoned  for  the  week, 
shall  be  summoned  specially  for  the  trial 
was  Intended  to  remedy  the  situation  result- 
ing from  the  decision  in  Howard  v.  State,  169 
Ala.  80,  49  South.  108,  wherein  it  was  ruled 
that  regular  jurors  for  the  week  in  which  a 
capital  case  is  set  for  trial  were  not  compe- 
tent Jurors  for  that  trial  if  postponed  to  a 
later  week,  because  they  were  not  specially 
summoned,  and  therefore  did  not  fall  within 
the  exception  to  the  prohibition  found  in  sec- 
tion 7247  of  the  Code. 

But,  however  this  may  be,  it  is  certain 
that  the  failure  of  the  court  to  cause  such 
regular  jurors  to  be  specially  summoned  Is  a 
defect  which  may  be  waived  by  the  defend- 
ant, and  which  is  waived  by  his  failure  to 
object  to  them  as  a  part  of  the  special  ve- 
nire before  the  trial  Is  begun.  Thomas  v. 
State,  94  Ala.  74,  10  South.  482;  Howard  v. 
State,  108  Ala.  671,  18  South.  818;  section 
29  of  Jury  Law  (Sess.  Acts  1909,  p.  317). 
And  it  would  seem  that,  even  upon  season- 
able objection  by  the  defendant,  the  irregu- 
larity would  not  be  prejudicial  error,  unless 
it  resulted  In  depriving  him  of  the  benefit  of 
the  number  and  character  of  veniremen  nam- 
ed in  the  order  of  the  court  Section  29  of 
the  present  law  is  explicit  In  declaring  that 
all  provisions  "in  relation  to  the  selection, 
drawing,  summoning  or  impaneling  of  jurors" 
are  merely  directory,  and  not  mandatory, 
and  that  "no  objection  shall  be  taken  to  any 
venire  of  Jurors  except  for  fraud  in  drawing 
or  summoning  the  Jurors."  The  purpose  of 
this  section  Is  plain.  See  the  dissenting  opin- 
ion of  McClellan,  J.,  in  Andrews  v.  State, 
supra.  We  are  unwilling  to  hamper  its  bene- 
ficial operation  by  extending  the  rule  of 
Jackson  v.  State  to  cases  not  strictly  with- 
in its  class,  and  we  hold  that  the  error  of 
this  order  was  waived  by  the  defendant, 
and  cannot  be  now  reviewed. 

[4]  The  trial  court  allowed  the  state  to 
show  that  defendant  and  his  wife  were  living 
apart.    This  was  manifestly  competent,  as 
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illustrative  of  defendants  sentiments  to- 
wards her,  and  of  his  probable  motive  In  In- 
juring her. 

[I,  6]  The  charge  refused  to  defendant  is 
argumentative,  and  also  misleading.  If  not 
positively  erroneous. 

In  Chatham  v.  State,  92  Ala.  47,  9  South. 
607,  It  was  said  that  "partial  intoxication 
will  not  avail  to  disprove  the  specific  intent ; 
it  must  be  of  such  character  and  extent  as 
to  render  the  accused  Incapable  of  conscious- 
ness that  he  is  committing  a  crime."  This 
statement  of  the  law  was  reaffirmed  In 
White  v.  State,  103  Ala.  72,  16  South.  68,  and 
in  Brown  v.  State,  142  Ala.  287,  88  South. 
268.  The  language  of  the  refused  charge 
would  have  been  readily  susceptible  of  au 
interpretation  by  the  Jury  which  rendered 
it  inconsistent  with  the  principle  above  stat- 
ed, and  It  was  properly  refused. 

We  find  no  error  in  the  record,  and  the 
judgment  will  be  affirmed. 

Affirmed.   All  the  Justices  concur. 

» 

SAYRE,  J.,  holds  there  Is  no  error  shown 
by  the  record. 


BRUCE  v.  CITIZENS'  NAT.  BANK  OF 
LINEVILLE. 

(Supreme  Court  of  Alabama.    Nov.  27,  1913.) 

1.  Appeal  and  Error  (g  664*)  —  Record  — 
Conflict. 

Where  the  record  proper  and  the  bill  of 
exceptions  differ  in  their  recitals  as  to  rulings 
on  demurrers,  the  record  proper  governs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2856-2859;  Dec.  Dig.  § 
664.*] 

2.  Banks  and  Banking  (8  116*)— Knowl- 
edge of  Officers— Notice  to  Bank. 

For  the  knowledge  or  information  of  the 
agent  to  be  binding  on  the  principal  it  must  be 
acquired  by  the  agent  while  transacting  his 
principal's  business  in  the  scope  of  his  duties, 
and  hence  information  acquired  by  the  officers 
of  a  bank  in  their  private  capacity  is  not  no- 
tice to  the  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  282-287;   Dec.  Dig.  § 


8.  Appeal  and  Error  (§  194*)  —  Review  — 
Questions  Presented  fob  Review. 

Where  not  attacked  below,  the  sufficiency 

of  a  plea  cannot  be  raised  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  88  1241-1246;   Dec.  Dig.  5 


4.  Bills  and  Notes  (|  497*)  —  "Holder  in 
Due  Course"— Presumption. 

Under  Code  1907,  U  5007,  6014,  every 
holder  of  a  note  is  deemed  prima  facie  to  be  a 
holder  in  due  course,  which  means  that  he  is 
deemed  to  have  taken  it  before  maturity  in 

Sood  faith  and  for  value  without  notice  of  any 
efect 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Note«,  Cent  Dig.  §{  1448,  1675-1681,  1683- 
1687;  Dec.  Dig.  §  497.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  p.  3320.] 


5.  Fraud  (f  50*)— Presumptions. 

Fraud  must  be  proved  and  will  not  be  pre- 
sumed. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §§  46,  47;  Dec.  Dig.  §  50.*] 

6.  Bills  and  Notes  (8  525*)— Actions— De- 
fenses. 

In  a  suit  on  a  note,  evidence  held  insuf- 
ficient to  -show  that  plaintiff  was  not  a  bona 
fide  purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  1832-1839;   Dec.  Dig.  § 

7.  Appeal  and  Ehbob  (8  1067*)  —  Review  — 
Harmless  Error. 

Where  the  evidence  was  such  that  the  jury 
could  not  have  found  otherwise  than  they  did, 
the  refusal  of  special  charges  requested  by  ap- 
pellant was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4229;  Dec.  Dig.  8  1067.*] 

8.  Evidence  (8  472*)  —  Opinion  Evidence  — 
Matters  Directly  in  Issue. 

In  a  suit  on  a  note  where  defendant  was 
allowed  great  freedom  in  showing  that  the  note 
had  been  obtained  by  fraud  and  without  consid- 
eration, it  was  not  improper  to  exclude  his  con- 
clusions as  to  whether  he  ever  received  any- 
thing of  value  for  the  note. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  2186-2195,  2248;  Dec.  Dig.  I 
472.*] 

Appeal  from  Clay  County  Court;  D.  H. 
Riddle,  Special  Judge. 

Assumpsit  by  the  Citizens'  National  Bank 
of  Llneville  against  John  S.  Bruce.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  pleas  were: 

(1)  The  general  issue. 

(2)  Failure  of  consideration. 

(3)  Failure  of  consideration. 

(4)  "The  note  which  forms  the  foundation 
of  this  suit  was  procured  from  defendant 
for  one  share  preferred  stock  to  be  Issued  by 
the  Atlantic  Furniture  &  Lumber  Company 
of  which  the  cashier  of  plaintiff  bank  was 
secretary  and  treasurer,  and  defendant  avers 
that  before  said  note  was  executed  that 
plaintiff,  through  its  cashier,  fraudulently 
and  falsely  represented  that  said  subscription 
in  settlement  of  which  the  note  was  given 
would  make  the  said  Atlantic  Furniture  & 
Lumber  Company  a  going  concern,  and  in  a 
safe  condition,  and  defendant  further  avers 
that  the  directors  of  plaintiff  bank,  made  the 
same  representations  to  defendant  and  in 
this  manner  induced  defendant  to  execute  the 
note  which  is  the  foundation  of  this  suit, 
and  defendant  avers  that,  at  the  time  said 
representations  were  made,  the  said  Atlantic 
Furniture  &  Lumber  Company,  was  hope- 
lessly insolvent,  and  was  due  plaintiff's  bank 
a  large  sum  of  money,  and  that  the  said 
false  and  fraudulent  representations  were 
made  to  defendant  by  the  said  officer  and  di- 
rector of  plaintiff's  bank  for  the  purpose  of 
saving  said  bank  in  the  matter  of  the  large 
indebtedness  due  it  by  the  said  Atlantic 
Furniture  &  Lumber  Company,  and  defendant 
avers  that  said  stock  has  never  been  issued 


•For  other  cases  see  same  topic  snd  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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by  the  secretary  and  treasurer  who  la  also 
the  cashier  of  plaintiff's  bank,  and  defend- 
ant avers  that  the  fraud  practiced  upon  him 
by  the  cashier  and  director  of  plaintiff  bank 
In  securing  said  note  from  him  which  he 
averred  was  fraudulent  and  wholly  without 
consideration,  are  acts  which  are  chargeable 
to  plain  tiff  bank,  and  defendant  says  plain- 
tiff participated  in  said  fraud,  and  should  not 
recover  from  defendant  on  the  note  which 
forms  the  foundation  of  this  suit." 

©  "Defendant  says  that  the  consideration 
for  which  said  note  was  given  has  wholly 
failed,  in  this,  that  said  note  was  given  in 
payment  for  one  share  preferred  stock  in 
the  Atlantic  Furniture  &  Lumber  Company, 
a  corporation,  organized  under  the  laws  of 
Alabama,  and  that  two  of  directors  of  said 
plaintiff  bank,  to  wit,  W.  D.  Mitchell  and 
R.  A  Gaines,  who  were  also  directors  of  the 
said  corporation,  came  to  defendant  and  so- 
licited him  to  buy  one  share  of  said  alleged 
preferred  stock  In  said  corporation;  at  first, 
defendant  refused  to  purchase  any  of  said 
stock,  whereupon  the  two  directors  named 
stated  that  they  and  M.  M.  Eppes,  cashier  of 
the  Citizens'  National  Bank,  and  also  secre- 
tary and  treasurer  and  director  of  said  cor- 
poration, had  investigated  the  condition  of 
said  corporation,  and  that  the  same  was  sol- 
rent,  and  that  the  said  corporation  owed 
certain  debts  which  must  be  paid,)  among 
which  was  a  debt  to  the  Citizens'  National 
Bank,  and  the  two  first-named  directors 
farther  represented  to  defendant  that,  If  the 
stockholders  of  the  corporation  would  in- 
crease their  stock  to  about  $4,200  in  the  ag- 
gregate, It  would  be  able  to  move  its  stock 
of  furniture,  realize  on  indebtedness  due  it, 
pay  what  it  was  due,  and  be  saved  from 
bankruptcy,  that,  if  defendant  would  take 
$100  of  said  preferred  stock  upon  which  they 
would  guarantee  a  dividend  of  8  per  cent 
per  annum,  defendant  would  save  his  stock 
of  $1,000,  which  he  had  in  said  corporation, 
that  it  would  be  better  to  pay  $100,  even  If 
he  was  not  able  to  buy  said  stock,  than  to 
lose  $1,000  of  stock  defendant  already  had  in 
said  corporation,  and  before  defendant  ex- 
ecuted said  note  for  said  stock  he  saw  the 
cashier  of  plaintiff  bank,  and  also  secretary 
and  treasurer  and  director  of  said  corpora- 
don,  and  that  the  cashier  made  the  same 
representation  to  defendant  as  made  by  the 
said  two  other  named  directors  above  detail- 
ed; and  defendant  says  that  he  relied  upon 
said  representation,  and  executed  the  note 
which  is  the  foundation  of  this  suit  In  pay- 
ment of  one  share  of  the  alleged  preferred 
stock  of  said  corporation,  and  that  for  said 
note  said  Eppes,  as  secretary  and  treasurer, 
agreed  to  Issue  to  defendant  one  share  pre- 
ferred stock  In  said  corporation,  with  a  guar- 
anty of  8  per  cent,  dividend  per  annum;  and 
defendant  further  says  that,  at  the  time  said 
note  was  alleged  to  have  been  discounted  to 
plaintiffs  bank,  the  said'  Eppes  was  both 
cashier  of  the  bank  and  secretary  and  treas- 


urer of  the  corporation,  and  knew  that  no 
stock  or  other  consideration  had  been 'given 
for  said  note,  and  said  directors  knew  that 
no  consideration  or  stock  had  been  given  or 
received  by  defendant  for  said  note;  and  de- 
fendant further  says  that  the  transaction 
whereby  plaintiff  bank  bought  or  discounted 
the  note  In  suit  was  had  with  said  Eppes,  or 
when  Eppes  was  present  as  cashier  and  di- 
rector of  plaintiff  bank,  and  that  at  the  same 
time  said  Eppes  was  also  secretary  and  treas- 
urer of  said  corporation,  and,  that  at  the 
time  said  note  was  discounted  to  plaintiff 
bank,  Eppes,  cashier  and  director  of  said 
bank,  and  secretary,  treasurer,  and  director 
of  said  corporation,  knew  that  said  stock  had 
not  been  Issued  to  the  bank,  and  that  both 
he  and  said  above-named  directors  both  of 
plaintiff  bank  and  said  corporation  knew  or 
were  in  possession  of  facts  which,  if  followed 
up,  would  cause  them  to  know  that,  at  the 
time  they  procured  defendant  to  execute  said 
note,  said  corporation  was  hopelessly  insol- 
vent, and  that  said  representations  made  to 
defendant  in  order  to  induce  him  to  sign 
said  note  were  false  and  fraudulent,  and  that 
in  executing  said  note  defendant  relied  en- 
tirely upon  said  representation,  and  defend- 
ant says  that  said  false  and  fraudulent  repre- 
sentations were  made  to  defendant  to  enable 
plaintiff  bank  to  realize  on  the  indebtedness 
that  said  corporation  was  then  due  said 
bank.   Wherefore,  defendant  says,"  etc. 

Walter  S.  Smith,  of  Lineville,  for  appel- 
lant. Cornelius  &  Cornelius,  of  Ashland,  for 
appellee. 

SAYRE,  J.  [1]  Plaintiff  bank,  appellee, 
sued  as  transferee  of  a  promissory  note  for 
$100  made  payable  to  the  Atlantic  Furniture 
&  Lumber  Company,  a  corporation.  The  rec- 
ord proper  and  the  bill  of  exceptions  differ 
In  their  recitals  of  the  rulings  on  demurrers 
to  the  several  pleas  filed.  We  are  concluded 
by  the  record  proper.  On  demurrer,  plea  3 
was  held  insufficient,  leaving  on  the  file  a 
so-called  plea  of  the  general  issue,  about 
which  no  question  has  been  raised,  and  pleas 
2,  4,  and  6.  Plea  2  was  that  the  note  in 
suit  was  wholly  without  consideration.  The 
evidence  showed  without  dispute  that  this 
defense  was  untenable  In  fact,  unless  It 
was  proved  by  the  evidence  offered  in  sup- 
port of  the  charge  of  fraud,  to  be  noticed, 
and  It  may  be  dismissed  from  consideration. 
Those  questions  which  need  to  be  considered 
as  bearing  upon  the  merits  of  the  contro- 
versy between  the  parties  to  this  record 
were  brought  into  the  case  by  two  pleas: 
Plea  4,  alleging  in  substance  that  defendant 
had  been  induced  to  execute  the  note  by  the 
fraud  of  plaintiff ;  and  plea  5,  saying  in  its 
introductory  sentence  that  "the  considera- 
tion for  which  said  note  was  given  has  whol- 
ly failed  in  this,"  and  then  following  up  this 
designation  of  the  purpose  and  effect  of  the 
plea  with  averments  designed  to  show  fraud 
In  procuring  the  execution  of  the  note  and 
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conjunctively  that  the  bank  In  the  negotia- 
tion df  the  note  had  notice  of  the  fact  that 
no  certificate  of  stock  had  been  Issued  to  de- 
fendant To  these  pleas,  which  the  reporter 
will  set  out,  plaintiff  replied  by  a  special 
replication,  alleging  that  the  instrument  sued 
upon  was  a  negotiable  note  and  that  it  had 
purchased  the  same  for  a  valuable  consider- 
ation before  maturity  and  without  notice  of 
the  facts  alleged  in  the  pleas.  Demurrer  to 
this  replication  was  overruled,  and  that  rul- 
ing is  assigned  for  error.  The  points  taken 
by  the  demurrer,  wherein  it  was  speciflc  as 
the  statute  requires  a  demurrer  to  be,  were 
that  the  replication  failed  to  deny  that  the 
officers  of  the  bank  had  notice  of  the  fraud 
alleged  in  the  pleas,  and  failed  to  aver  that 
the  note  was  acquired  "in  the  regular  course 
of  business,"  meaning  by  this  last,  as  we  may 
assume,  that  the  note  was  not  shown  to 
have  been  acquired  in  due  course,  as  the 
customary  phrase  is. 

[2-4]  Applied  to  the  replication  as  an  an- 
swer, to  plea  4,  the  demurrer  hardly  had  any 
apt  meaning,  and,  though  nominally  it  sought 
to  test  the  replication  as  a  reply  to  both 
pleas  4  and  5,  we  suppose  its  real  purpose 
was  to  point  out  defects  In  the  replication 
as  an  answer  to  plea  5.  We  have  so  treat- 
ed the  demurrer.  It  is  well  settled  that,  in 
order  for  the  knowledge  or  Information  of 
an  agent  to  be  binding  upon  the  principal, 
it  must  be  acquired  by  the  agent  while  trans- 
acting the  business  of  his  principal  in  the 
scope  of  his  duties.  It  is  not  the  private 
individual  knowledge  of  the  officer  of  a  cor- 
poration, acquired  In  the  transaction  of  his 
own  business,  while  dealing  as  if  he  had  no 
official  relation  to  the  corporation,  that  will 
operate  as  notice  to  the  corporation.  Ter- 
rell v.  Branch  Bank,  12  Ala.  502;  Reld  v. 
Bank,  70  Ala.  199;  Central  of  Georgia  v. 
Joseph,  125  Ala.  313,  28  South.  35.  We  are 
Inclined  to  think  this  plea  did  not  measure 
up  to  the  rule  laid  down  by  the  authorities 
ir.  charging  notice  to  the  plaintiff.  But  that 
question  was  not  raised  in  the  court  below 
and  is  not  presented  for  review.  Tbe  rep- 
lication denied  notice  in  a  way  to  meet 
every  requirement  of  the  law,  and  also  ex- 
cluded by  necessary  Inference  the  Implied 
conclusion  of  the  plea  that  the  bank  as  a 
corporate  entity  was  originally  responsible 
for  the  fraud  charged  to  its  officers.  In  con- 
nection with  the  complaint  it  showed  that 
plaintiff  was  the  holder,  the  owner,  of  the 
instrument  sued  on,  a  negotiable  promissory 
note.  Every  holder  of  such  a  note  is  deemed 
prima  fade  to  be  a  holder  in  due  course, 
which  means  that  he  is  deemed  to  have  tak- 
en it  before  maturity  in  good  faith  and  for 
value,  having  at  the  time  no  notice  of  any 
infirmity  in  tbe  instrument  or  defect  in  the 
title  of  the  person  negotiating  it  Code  1907, 
§§  5007,  5014.  The  replication  stated  plain- 
tiffs right  and  title  in  a  more  circumstan- 
tial manner  and  was  a  new  assignment  of 
the  cause  of  action  alleged  in  the  complaint 


L.  &  N.  v.  Walker,  128  Ala.  368,  30  South. 
738.  It  stated  an  unassailable  title  In  plain- 
tiff. As  for  any  ground  of  demurrer  assign- 
ed, the  replication  was  good. 

[8, 1]  The  jury  found  all  issues  for  the  plain- 
tiff. On  the  evidence  we  think  they  might 
have  been  instructed  by  the  court  so  to  find. 
The  furniture  company  was  in  financial 
straits.  Its  creditors,  the  bank  Included, 
were  pressing  the  collection  of  their  debts. 
Mitchell,  Gaines,  and  Eppes,  who  were  stock- 
holders and  directors  in  both  the  bank  and 
the  furniture  company,  the  last  named  being 
also  cashier  of  the  bank  and  secretary  and 
treasurer  of- the  furniture  company,  advised 
— it  may  be  conceded  that  he  requested — 
defendant  to  execute  the  note  in  suit  for  the 
face  value  of  one  share  of  the  capital  stock 
of  the  furniture  company  as  part  and  parcel 
of  a  scheme  by  which  the  company  was  to 
dispose  of  an  issue  of  preferred  stock  to  its 
stockholders  and  so  raise  funds  with  which 
to  tide  over  its  difficulties.  At  a  meeting  of 
the  stockholders,  informally  called  it  may 
have  been,  Thomas  G.  Watts,  a  witness  for 
defendant  and  who  was  the  vice  president 
and  general  manager  of  the  company,  stated 
his  Judgment  that,  If  $4,200  of  additional 
stock  could  be  disposed  of  within  a  week 
or  ten  days,  the  company  could  avoid  bank- 
ruptcy. Mitchell,  Gaines,  and  Eppes  were 
then  appointed  agents  of  the  meeting  to  in- 
vestigate the  affairs  of  the  company  with 
a  view  to  a  determination  of  the  feasibility 
and  wisdom  of  the  scheme.  They  found  in 
favor  of  the  scheme,  and  on  the  next  day  re- 
ported that  it  would  enable  the  company  to 
continue  its  operations.  Afterwards  they 
stated  to  defendant  who  seems  not  to  have 
been  present  at  the  meeting  and  was  averse 
to  any  further  investment  in  the  company, 
that  the  stock  issue  would  save  the  company 
and  advised  and  requested  him  to  subscribe. 
Defendant  testified  that  they  also  guaranteed 
that  thereafter  the  company  would  pay  8  per 
centum  on  Its  stock.  As  a  guaranty  this  was, 
of  course,  worthless  At  best  for  defendant 
it  was  nothing  more  than  an  emphatic  ex- 
pression of  opinion,  to  be  considered,  how- 
ever, as  a  circumstance  in  connection  with 
any  evidence  tending  to  support  the  charge  of 
fraudulent  purpose.  Defendant  gave  the  note 
In  suit  Other  stockholders  gave  notes  for 
stock  to  the  amount  of  $4,100.  These  notes 
were  subsequently  discounted  by  the  bank; 
$900  of  the  proceeds  being  used  in  paying 
the  company's  debt  to  the  bank,  the  rest  put 
to  the  company's  credit  The  substance  of 
the  fraud  charged  is  that  these  persons  knew 
that  the  company  was  hopelessly  insolvent 
meaning  in  the  circumstances  that  with  the 
addition  to  its  resources  of  the  funds  to  be 
provided  by  the  stock  Issue  it  would  still 
be  insolvent  and  that  they  advised  and  re- 
quested defendant  to  subscribe  for  one  share 
of  stock  of  the  face  value  of  $100,  with  the 
real  purpose  of  saving  the  bank  the  indebted- 
ness due  to  it  from  the  company.   If  there 
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was  fraud  committed  with  the  purpose  al- 
leged, It  reached  beyond  defendant  It  had 
in  contemplation  that  the  whole  or  a  large 
part  of  the  stockholding  body  of  the  furniture 
company  should  suffer.  Some,  if  not  all,  the 
persons  charged  subscribed  to  the  Issue  of 
stock  and  gave  their  notes.  The  charge  lacks 
verisimilitude  But  conceding  that  such  a 
scheme  might  be  used  in  the  perpetration 
of  fraud  and  that  the  persons  named  may  be 
held  to  have  been  acting  as  agents  of  the 
bank  for  the  collection  of  the  debt  due  to 
it,  and  hence  that  the  bank  was  responsible 
for  what  they  did,  still  the  charge  failed  In 
the  proof,  for  an  integral  necessary  part  of 
the  charge,  indeed  the  gist  of  It,  was  that 
these  so-called  agents  of  the  bank  made  rep- 
resentations concerning  the  condition  and 
prospects  of  the  furniture  company  Which 
were  false  in  fact  and  fraudulent  because 
they  were  known  to  be  false,  L  e.,  these 
agents  knew  the  company  was  hopelessly  In- 
solvent But  there  was  no  rational  support 
for  the  charge  in  the  evidence.  For  aught 
appearing  these  agents  made  their  statements 
in  perfect  good  faith.  For  aught  appearing 
the  fact  they  were  alleged  to  have  known  did 
cot  exist,  and  without  that  fact  there  was 
no  substantial  ground,  nothing  more  than  a 
pare  speculation,  on  which  to  plant  a  finding 
that  there  was  a  fraudulent  purpose  behind 
the  statement  that  the  proposed  issue  of 
stock  would  save  the  company.  True,  four 
months  later  the  company  was  put  into  in- 
voluntary bankruptcy,  but  on  account  of 
what  debts  was  not  shown.  That  fact  did 
not  justify  an  inference  that  four  months 
earlier  these  agents*  knew  that  the  stock- 
holders' notes  would  not  save  the  company, 
nor  that  the  company,  with  that  help,  would 
still  be  hopelessly  Insolvent  Fraud  must  be 
proved.  It  may  rest  in  inference — commonly 
does — but  men  cannot  be  convicted  of  cor- 
ruption on  mere  suspicion;  the  inference 
of  fraud  must  Itself  rest  upon  evidence  of 
facts  from  which  the  court  can  see  that  an 
Inference  is  Justifiable. 

[7]  Our  conclusion  on  consideration  of  the 
evidence  offered  for  defendant  aside  from 
that  offered  for  plaintiff,  is  that  the  Jury 
could  not  have  found  otherwise  than  they 
did  on  the  charge  of  fraud,  and  that  with 
that  finding  all  defenses  failed ;  that  the  re- 
fusal of  the  special  charges  requested  by 
defendant  could  not  have  affected  the  sub- 
stantial rights  of  the  parties;  and  that  by 
consequence  their  refusal  was  error  without 
injury,  though  some  of  them  may  have  as- 
serted propositions  of  law  correct  in  the  ab- 
stract 

[I]  There  was  an  exception  to  the  court's 
ruling  that  defendant  could  not  ask  a  wit- 
ness, the  defendant  himself,  whether  he  had 
ever  received  anything  of  value  for  his  note. 
That  he  had  received  the  furniture  company's 
promise  to  issue  stock  was  not  denied.  That 
promise  was  a  valuable  consideration  In  law 


if  enforceable.  The  entire  course  of  defend- 
ant's effort  in  the  cause  was  to  show  that 
the  consideration  had  failed  or  was  of  no 
value  because  of  the  fraud  alleged  and  the 
failure  to  deliver  the  certificate  of  stock.  De- 
fendant was  not  restrained,  except  in  the  in- 
stance noted,  in  the  adduction  of  his  evidence. 
That  evidence  showed  fully  the  facts  upon 
which  he  based  his  charge  that  the  stock  was 
valueless.  In  these  circumstances  the  ques- 
tion evinced  a  purpose  on  the  part  of  de- 
fendant to  state  his  conclusion  from  the  facts 
— a  conclusion  more  properly  to  be  drawn  by 
the  jury  if  in  the  end  the  evidence  had  rea- 
sonably admitted  of  different  inferences,  or, 
as  the  event  showed,  a  conclusion  that  might 
well  have  been  drawn  by  the  court  against 
defendant 

A  correct  result  was  reached  in  the  trial 
court,  and  the  judgment  will  be  affirmed. 
Affirmed. 

DOWDELL,  O.  J.,  and  McOLELLAN  and 
SOMERVTLLE,  JJ.,  concur. 


RILEY  v.  FLETCHER 
(Supreme  Court  of  Alabama.    Dec.  18,  1918.) 

1.  Witnesses  (f  266*)  —  Refreshing  Recol- 
lection. 

Where  a  witness  testified  that  he  recalled 
substantially  the  testimony  of  a  witness  since 
deceased  on  a  former  trial,  and  that  the  bill 
of  exceptions  Bet  out  substantially  what  dece- 
dent said  on  that  trial,  the  witness  was  en- 
titled to  use  the  bill  to  refresh  his  recollection, 
but  the  record  of  such  testimony  was  not  ad- 
missible unless  called  for  by  the  opposite  party. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  874-890;   Dec  Dig.  |  256.*] 

2.  Adverse  Possession  (f  116*)— Character 
op  Possession. 

Where  in  ejectment  both  parties  claimed 
through  conveyances  which  only  gave  color  of 
title,  but  there  was  evidence  that  plaintiff's 
possession  was  not  such  as  legally  amounted  to 
actual  adverse  possession,  plaintiff  was  not 
entitled  to  an  affirmative  charge  in  her  favor, 
either  on  the  theory  that  the  evidence  establish- 
ed beyond  dispute  her  title  acquired  through 
adverse  possession  under  color  of  title,  or  on 
the  theory  that  the  evidence  showed  that  she 
was  in  adverse  possession  under  color  of  title, 
and  while  in  such  possession  was  ousted  by  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  15  814,  891-701 ;  Dec  Dig. 
i  115.*] 

3.  Adverse  Possession  (§  85*)— Color  of  Ti- 
tle—Tax Records. 

Where  in  ejectment  it  appeared  that  the 
lands  in  question  were  sold  for  taxes  to  H.  as 
the  property  of  "owner  unknown"  in  July,  1894, 
and  that  a  tax  deed  was  made  to  H.  by  the 
probate  judge,  in  May,  1909,  and  that  he  there- 
after conveyed  the  lands  to  defendant  the  tax 
records  and  the  tax  deed  were  admissible,  as 
showing  color  of  title  in  defendant 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §j[313,  498-503,  656,  657, 
660,  668,  688-690;   Dec.  Dig.  §  85.*] 
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4.  Tbial  (J  228*)  —  Requests  to  Chabqe  — 
Form. 

A  request  to  charge  which  is  involved  and 
obscure  may  be  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  509-512,  526;   Dec  Dig.  |  228.*] 

5.  Ejectment  (§  110*)— Possession— Instruc- 
tions. 

In  ejectment,  a  request  to  charge  that,  if 
defendant's  grantor  was  not  in  actual  posses- 
sion when  he  deeded  the  land  to  defendant,  the 
jury  should  find  for  plaintiff  was  properly  re- 
fused, since  defendant's  grantor  on  the  day  he 
made  such  deed  may  not  have  been  in  posses- 
sion, and  yet  defendant  on  the  next  day,  the 
land  being  vacant,  may  have  entered  and  taken 
possession  as  a  purchaser,  in  which  event  the 
fact  that  his  grantor  was  not  in  possession 
would  be  immaterial. 

[Ed.  Note— For  other  cases,  see  Ejectment, 
Cent  Dig.  IS  819-326;   Dec.  Dig.  {  110.*] 

6.  Tbial  (§  252*)— Request  to  Charge—  Re- 
fusal—Applicability  to  Evidence. 

Where  in  ejectment  plaintiffs  own  evidence 
showed  that  some  of  the  facts  hypothesized  in 
one  of  his  requests  to  charge  did  not  exist,  the 
request  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §g  505,  596-612;   Dec.  Dig.  §  252.«] 

7.  Tbial  (J  194*)— Instructions— Requests 
to  Charge— Effect  of  Proof. 

Whenever  the  evidence  on  any  given  sub- 
ject is  without  dispute  and  only  one  rational 
conclusion  can  be  drawn  therefrom,  the  trial 
judge  at  the  written  request  of  either  party 
may  properly  charge  as  to  the  effect  of  such 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  413,  436,  439-441,  446-454,  456-466; 
Dec.  Dig.  I  194.*] 

Mayfield,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Covington  Coun- 
ty; H,  A.  Pearce,  Judge. 

Ejectment  by  M.  M.  Riley  against  J.  H. 
Fletcher.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

The  evidence  complained  of  sufficiently 
appears  from  the  opinion.  The  following 
charges  were  refused  the  plaintiff: 

"(2)  The  court  charges  the  Jury  that,  if 
you  are  reasonably  satisfied  from  all  the  evi- 
dence that  plaintiff  had  prior  possession  of 
the  land  in  controversy,  that  is,  actual  pos- 
session of  it  before  and  at  the  time  the  de- 
fendant entered  upon  it,  that  was  prima  facie 
evidence  of  plaintiff's  title,  and,  no  pre- 
sumption being  indulged,  that  title  is  in 
United  States  or  another,  on  proof  of  actual 
possession  of  the  land  by  the  plaintiff  under 
color  of  title  when  defendant  entered,  and 
prior  actual  possession  of  plaintiff's  grantor 
that  plaintiff  Is  entitled  to  recover,  notwith- 
standing defendant  had  color  of  title. 

"(3)  If  you  are  reasonably  satisfied  from 
the  evidence  that  J.  D.  Henderson  was  not 
in  the  actual  possession  of  the  land  involved 
in  this  suit  at  the  time  he  (J.  D.  Henderson) 
made  the  deed  to  defendant  A.  H.  Fletcher 
and  introduced  in  evidence  in  this  case,  then 
your  verdict  should  be  for  the  plaintiff  for 
the  land  sued  for. 

''(4)  The  court  charges  the  Jury  that,  if 


you  are  reasonably  satisfied  from  the  evi- 
dence that  the  plaintiff  was  in  the  actual, 
open,  notorious,  exclusive,  adverse  posses- 
sion of  the  land  sued  for  at  the  time  defend- 
ant entered  upon  it  then  yon  must  find  for 
the  plaintiff  for  the  land  sued  for." 

The  following  charge  was  given  for  de- 
fendant: "If  you  believe  the  evidence  in  this 
case,  M.  H.  Riley  was  not  in  possession  of 
the  land  involved  in  this  suit  a  sufficient 
length  of  time  in  order  for  his  possession 
to  have  given  him  title." 

James  F.  Jones,  of  Evergreen,  for  appel- 
lant Foster  &  Samford,  of  Troy,  for  ap- 
pellee. 

DE  GRAFFENRI  ED,  J.  The  hill  of  ex- 
ceptions in  rhis  case  contains  the  following: 
"S.  H.  Oillis  was  next  introduced  as  a  wit- 
ness for  the  plaintiff  and  testified  in  sub- 
stance as  follows:  'I  was  present  at  the 
trial  of  this  case  the  last  time  it  was  tried  in 
the  circuit  court  I  remember  Mr.  T>ock 
Jordan  who  testified  in  this  case.'  Question: 
'Have  you  read  what  that  record  there 
(points  to  the  old  bill  of  exceptions)  states 
as  to  his  testimony?*  Answer:  *I  have,  and 
I  recall  substantially  what  Mr.  Jordan  tes- 
tified to  on  the  trial.  That  record  sets  out 
substantially  what  he  said  on  that  trial; 
what  is  recorded  there  in  that  bill  of  excep- 
tions.' It  was  admitted  that  this  Mr.  Dock 
Jordan  was  dead.  Plaintiff  then  offered  to 
introduce  this  testimony  of  said  Dock  Jordan 
on  the  former  trial  of  this  cause  as  set  out 
in  said  bill  of  exceptions  at  the  spring  term, 
1907,  which  testimony  of  said  Dock  Jordan 
is  in  words  and  figures  as  follows:  'Dock 
Jordan  being  called  by  plaintiff  says:  "Knew 
Morgan  H.  Riley,  deceased,  in  his  lifetime; 
knew  where  he  lived  and  knew  the  land  in 
question.  Morgan  H.  Riley  died  in  1856: 
was  in  possession  of  the  land  at  the  time  of 
his  death,  having  gone  into  possession  of  the 
land  in  1853.  A  portion  of  the  Riley  old 
farm  was  on  the  land  in  question.  I  do  not 
know  who  went  into  possession  of  the  land  in 
question  after  the  death  of  Morgan  H.  Riley ; 
it  did  not  join  the  Morgan  H.  Riley  home- 
stead. Have  seen  W.  J.  Riley  on  the  land, 
and  saw  him  hauling  corn  across  it  but  can- 
not say  that  I  ever  saw  him  on  the  land 
after  his  father's  death,  and  don't  know  who 
was  in  possession  after  W.  J.  Riley  and 
Morgan  H.  Riley  died ;  and  do  not  know  of 
any  act  of  ownership  having  been  exercised 
over  said  lands  after  Morgan  H.  Riley  died. 
The  lands  are  wild  lands  and  have  not  been 
cultivated  since  the  Civil  War.  I  live  near 
it  and  have  ridden  over  It  frequently,  and 
did  not  see  any  act  of  ownership  by  anyone."  ' 
But  the  defendant  here  objected  to  said  tes- 
timony of  Dock  Jordan  being  introduced  in 
evidence  on  this  trial,  which  objection  the 
court  sustained,  and  to  this  ruling  of  the 
court  the  plaintiff  duly  and  legally  excepted." 
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11]  We  direct  attention  to  the  fact  that  the 
above  witness  testified  positively  that  he  re- 
called substantially  what  the  deceased  wit- 
ness Jordan  testified  to  on  the  former  trial, 
and  that  the  "record  sets  ont  substantially 
what  he  said  on  that  trial."  In  other  words, 
the  witness,  from  his  own  unaided  recollec- 
tion, testified  that  the  record  was,  in  sub- 
stance, the  testimony  of  the  deceased  wit- 
ness on  the  former  trial.  This  being  true, 
the  witness  Gillls  had  the  right  to  use  the 
memorandum  for  the  purpose  of  refreshing 
his  recollection  as  to  the  testimony  of  the 
witness  Jordan  given  on  the  former  trial. 
That  the  paper  was  not  written  by  the  wit- 
ness himself  Is  no  objection."  1  Greenleaf 
on  Evidence  (16th  Ed.)  p.  643,  §  439c.  "Again, 
it  is  equally  immaterial  that  the  paper  was 
not  made  at  or  about  the  time  of  the  event; 
for  it  is  not  used  as  a  record  of  a  past  mem- 
ory (as  is  the  case  in  section  439b),  and  its 
power  to  stimulate  and  revive  the  memory 
by  the  allusions  which  it  contains  must  be 
precisely  the  same  whether  it  was  made  at 
the  time  or  not"  1  Greenleaf  on  Ev.  (16th 
Ed)  p.  543,  |  439a 

The  above  rules,  however,  did  not  render 
the  memorandum  Itself  admissible  as  evi- 
dence unless  called  for  by  the  opposite  party. 
In  this  case  Gillis  had  the  right,  under  his 
evidence  as  to  the  knowledge  which  he  had 
as  to  the  correctness  of  the  memorandum,  to 
use  that  memorandum  while  testifying  as  a 
witness.  The  party  against  whom  he  was 
testifying  had  the  right  to  Introduce  that 
memorandum  in  evidence  for  the  purpose  of 
letting  the  jury  say  whether  the  memoran- 
dum contained  sufficient  data  to  fortify  or 
aid  the  recollection  of  the  witness.  Birming- 
ham Railway  Light  &  Power  Co.  v.  Seaborn, 
168  Ala.  664,  63  South.  241 ;  Acklen  v.  Hick- 
man, 63  Ala.  498,  36  Am.  Rep.  64. 

The  leading  case  in  this  state  upon  the 
subject  now  under  discussion,  is  the  above- 
cited  case  of  Acklen  v.  Hickman.  The  rules 
announced  in  that  case  have  been  by  this 
court  frequently  reaffirmed,  and  in  the  above 
case  of  Birmingham  Railway  Light  &  Power 
Co.  v.  Seaborn  the  language  used  by  this 
court  in  said  case  of  Acklen  v.  Hickman  was 
quoted  with  approval. 

In  the  case  of  Torrey  v.  Burney,  113  Ala. 
496,  21  South.  348,  this  court  used  language 
which  is  at  least  in  apparent  conflict  with 
the  rule  announced  in  the  above  case  of  Ack- 
len v.  Hickman,  for  in  that  case  this  court 
said,  under  circumstances  somewhat  similar 
to  the  circumstances  in  the  Instant  case,  that: 
"We  think  the  rule  fully  complied  with  and 
that  both  the  memorandum  and  the  testi- 
mony were  competent"  The  conflict  between 
the  cases,  however,  is  not  so  much  an  actual 
as  an  apparent  conflict  In  the  case  of  Tor- 
rey v.  Burney,  supra,  the  witness  was  al- 
lowed to  use  the  memorandum  and  read  from 
It  The  memorandum  was  not  itself  intro- 
duced in  evidence,  and  this  court  simply  held 


that  the  writing  was  competent  as  a  memo- 
randum. 

We  have  been  led  to  make  the  .above  ob- 
servations for  the  purpose  of  giving  emphasis 
to  our  opinion  that  in  this  state  the  rules  de- 
clared in  Acklen  v.  Hickman,  supra,  are  the 
true  rules  which  must  govern  on  the  subject 
now  under  consideration,  and  that  no  decision 
of  this  court  has  in  any  way  qualified  the  doc- 
trines announced  in  that  case.  We  are  there- 
fore of  the  opinion  that  the  trial  court  can- 
not be  put  in  error  for  refusing  to  allow  the 
plaintiff  to  introduce  in  evidence  the  quoted 
excerpt  from  the  bill  of  exceptions.  The 
witness  Gillis  testified  that  he  remembered 
the  testimony  of  the  deceased  witness,  Jor- 
dan, and,  as  he  did  this,  the  plaintiff  should 
have  required  him  to  state  his  recollection 
of  that  testimony.  In  giving  his  recollec- 
tion of  that  testimony,  the  witness,  if  he  de- 
sired to  do  so,  would  have  had  a  right  to 
refer  to  said  memorandum  to  aid  or  refresh 
his  recollection.  Having  done  this,  the  de- 
fendant, and  the  defendant  only,  would  then 
have  had  the  right  to  Introduce  in  evidence 
the  memorandum  itself.  Acklen  v.  Hick- 
man, supra;  40  Cyc.  p.  2467,  sub.  X. 

[2]  (2)  The  plaintiff  claimed  title  to  the 
property  sued  for  through  conveyances  which 
gave  only  color  of  title,  and  through  adverse 
possession  under  those  conveyances.  The  de- 
fendant set  up  the  same  character  of  claim 
to  the  land.  There  was  some  evidence  tend- 
ing to  show  possession  in  the  plaintiff  under 
adverse  claim  of  right  under  the  conveyances 
above  referred  to,  but  there  was  also  evi- 
dence in  the  case  tending  to  show  that  the 
plaintiff's  possession,  at  best,  was  evidenced 
by  only  occasional  acts  of  riding  over  the 
land  and  the  making  of  a  survey  of  it  As 
was  said  by  this  court  on  the  first  appeal 
in  this  case:  "The  testimony  of  the  defendant 
shows  at  least  as  unequivocal  acts  of  posses- 
sion by  the  defendants  and  those  under  whom 
they  claim,  as  was  shown  by  the  predeces- 
sors of  the  plaintiff."  Fletcher  et  al.  v.  Riley, 
148  Ala.  236,  42  South.  648.  This  court,  on 
the  second  appeal  in  this  case,  said:  "As 
against  an  intruder  or  trespasser  a  plaintiff 
in  actual  possession  under  color  of  title  is 
entitled  to  recover."  Fletcher  v.  Riley,  169 
Ala.  433,  63  South.  816.  On  this  last  ap- 
peal, this  court  also  held  that  a  defendant, 
though  assuming  actual  possession  under  col- 
or of  title,  was  within  the  above-quoted  doc- 
trine against  intruders  and  trespassers,  pro- 
vided he  assumed  possession  while  the  plain- 
tiff was  in  the  actual  possession  of  the  land 
under  color  of  title.  Fletcher  v.  Riley,  169 
Ala.  433,  53  South.  816. 

As  there  was  much  testimony  in  the  case 
tending  to  show  that  the  possession  of  the 
plaintiff  and  those  through  whom  she  claims 
to  have  derived  color  of  title  to  the  land 
was  not  such  a  possession  as  in  law  amounts 
to  actual  adverse  possession  of  the  land,  the 
plaintiff  was  not  entitled  to  the  affirmative 
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charge  In  her  favor  either  upon  the  theory 
that  her  evidence  established,  beyond  dispute, 
her  title*  to  the  land  acquired  through  ad- 
verse possession  of  the  land  under  color  of 
title,  or  upon  the  theory  that  the  evidence, 
without  dispute,  showed  that  the  plaintiff 
was  in  the  adverse  possession  of  the  land  un- 
der color  of  title,  and,  while  in  such  posses- 
sion, was  ousted  by  the  defendant,  also  claim- 
ing the  land  under  color  of  title.  This  is 
certainly  the  effect  of  the  decision  of  this 
court  upon  the  last  appeal.  Fletcher  v.  Riley, 
169  Ala.  433,  53  South.  816. 

[3]  (3)  A  large  part  of  the  tax  records  of 
the  county  in  which  the  lands  in  dispute  are 
situated  were  destroyed  by  fire.  The  record 
which  was  kept  by  the  tax  collector  of  the 
sales  of  lands  for  taxes  was  not  destroyed, 
and  this  record  showed  that  on  the  16th  day 
of  July,  1894,  the  lands  in  dispute  were  sold 
as  the  property  of  "owner  unknown,"  for 
taxes,  and  bought  by  J.  D.  Henderson.  On 
the  15th  day  of  May,  1899,  the  probate  judge 
of  the  county  made  a  deed  to  the  said  Hen- 
derson, in  which  he  recites  the  fact  of  the 
above  sale,  and  that  the  lands  had  not  been 
redeemed;  and  by  said  deed  conveyed  the 
said  lands  to  the  said  Henderson.  J.  D. 
Henderson,  on  May  17,  1899,  by  deed  of 
quitclaim,  conveyed  the  said  lands  to  the 
defendant.  The  defendant  claimed,  and 
there  was  evidence  tending  to  show,  that  the 
possession  which  he  had  of  the  said  land  was 
the  possession  which  he  and  Henderson, 
through  whom  he  claimed,'  took  of  the  land, 
as  a  purchaser,  at  said  tax  sale,  and  that, 
when  possession  was  taken  under  said  pur- 
chase at  said  tax  sale,  no  one  was  in  posses- 
sion of  said  land.  The  tax  records  and  the 
tax  deed  were  introduced  simply  as  color  of 
title,  and  as  such  were  admissible.  Rogers 
v.  Keith,  148  Ala.  225,  42  South.  446. 

[4]  (4)  Charge  2,  requested  by  the  plaintiff, 
was  involved  and  obscure,  and  for  this  rea- 
son, if  for  no  other,  was  properly  refused. 

[I]  (5)  Charge  3  was  properly  refused. 
J.  D.  Henderson,  at  the  time  he  made  the 
deed,  may  not  have  been  in  possession  of  the 
land.  At  that  time  the  land  may,  under  the 
evidence  in  this  case,  have  been  in  the  actifal 
possession  of  no  one,  and  yet,  on  the  next 
day  the  defendant,  the  land  then  being  in 
the  possession  of  no  one,  may  have  entered 
upon  and  taken  possession  of  the  land  as  a 
purchaser  from  Henderson. 

[I]  (6)  The  evidence  In  this  case  as  to  the 
character  of  the  plaintiff's  possession  of  the 
land  rendered  charge  4,  requested  by  the 
plaintiff,  abstract  The  plaintiff's  own  evi- 
dence shows  that  some  of  the  facts  hypoth- 
esized in  charge  4  as  being  necessary  to 
plaintiff's  right  of  recovery  did  not  exist. 
6  Mayf.  Dig.  p.  112,  subd.  180. 

[7]  (7)  Whenever  the  evidence  upon  any 
given  subject  is  without  dispute  and  only 
one  rational  conclusion  can  be  drawn  from 


such  evidence,  then  the  trial  Judge,  at  the 
written  request  of  either  of  the  parties  to  the 
cause,  may  charge  the  Jury  as  to  the  effect 
of  such  evidence,  and  he  will  not  be  put  in 
error  for  so  doing.  5  Mayf.  Dig.  p.  150, 
subds,  4,  5,  and  authorities  cited. 

For  the  above  reason,  the  trial  court  can- 
not be  put  in  error  for  giving  to  the  Jury 
the  written  charges  which  it,  at  the  request 
of  the  defendant  gave  to  the  Jury.  The  trial 
court  might  have  refused  some  of  those 
charges,  and  not  have  been  put  in  error  here 
for  such  refusal  (Western  Steel  Car  &  Found- 
ry Co.  v.  Cunningham,  158  Ala.  369,  48  South. 
109);  but,  having  given  them,  the  trial  court 
cannot  be  put  in  error  for  giving  them.  They 
belong  to  that  class  of  charges  which  a  trial 
Judge,  in  his  discretion,  may  or  may  not  give. 
Herndon  v.  State,  2  Ala.  App.  118,  56  South. 
85. 

(8)  We  have  above  discussed  all  the  ques- 
tions represented  by  this  record  which  ap- 
pear to  us  to  contain  merit,  and  it  appears 
to  us  that  the  record  fails  to  disclose  revers- 
ible error.  The  Judgment  of  the  court  below 
is  therefore  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON,  Mc- 
CLELLAN,  SAYRE,  and  SOMERVII*LE,  JJ., 
concur.  MAY  FIELD,  J.,  dissents. 


COLLUM  et  al  v.  PRICE. 
(Supreme  Court  of  Alabama.    Dec  4,  1913.) 

1.  Wills  (§  434*)— Evidence  of  Title— For- 
eign Probate. 

A  will  to  be  proof  of  title  to  real  estate 
in  this  state  must  be  probated  In  this  state; 
and  it,  with  the  mere  record  of  its  probate  In" 
another  state,  though  filed  in  a  probate  court  of 
this  state,  proves  nothing  in  that  respect. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |§  937-945;   Dec.  Dig.  5  434.*] 

2.  Wills  (§  430*)— Evidence  of  Title— Suf- 
ficiency of  Pbobate  Record. 

The  record  of  the  probate  of  a  will,  not 
showing  the  contents  of  the  will,  but  merely 
the  testatrix,  cannot  be  aided,  as  evidence  of 
title,  under  the  will,  to  real  estate,  by  a  mere 
subsequent  petition  for  probate  of  such  per- 
son's will,  with  the  will  annexed;  there  being 
no  decree  substituting  this  as  the  record  on 
which  the  decree  of  probate  was  based. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig.  8  919;  Dec.  Dig.  8  430.*] 

3.  Wills  (8  430*)— Evidence  of  Title. 

That  title  to  real  estate  under  a  will  may 
be  proved,  the  record  of  its  probate,  or  the 
will  indorsed  with  the  certificate  of  the  pro- 
bate judge  as  provided  by  Code  1907,  88  ttlSU, 
6190,  must  be  introduced. 

[Ed.  Note.— For  other  oases,  see  Wills,  Cent. 
Dig.  8  919;  Dec.  Dig.  8  430.*] 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty; A.  H.  Alston,  Judge. 

Action  by  Blake  B.  Price  against  D.  M. 
Collum  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 
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Blackwell  ft  Agee,  of  Annlston,  and  J.  B. 
Stephens,  of  Heflln,  for  appellants.  Merrill 
*  Merrill,  of  Heflln,  for  appellee. 

SATRB,  J.  In  an  action  of  ejectment  to 
recover  a  parcel  of  land  In  Cleburne  county, 
plaintiff  (appellee)  was  allowed  to  trace  her 
title  back  through  H.  H.  McNeely,  Mary  C. 
Hall,  and  William  T.  Fields.  This  she  did  In 
part  by  offering  certain  proof  of  the  last  will 
and  testament  of  Mary  C.  Hall  by  which  she 
derised  the  property  In  suit  to  "Henrietta 
Maria  Hall,  wife  of  J.  D.  McNeely,"  who, 
thereafter,  as  the  evidence  Indisputably 
shows,  styling  herself  as  H.  H.  McNeely,  had 
made  a  deed  to  plaintiff.  There  was  objec- 
tion to  the  proof  of  the  will,  and  this  and 
some  other  rulings  of  minor  importance  are 
assigned  for  error. 

[1-3]  We  are  constrained  to  hold  that  there 
was  nothing  to  show  the  probate  in  this  state 
of  the  will  offered  In  evidence,  and  hence 
that  It  was  erroneously  received  as  a  muni- 
ment of  plaintiff's  title.  At  and  before  her 
death  Mary  C.  Hall  was  an  inhabitant  of 
the  state  of  North  Carolina.  Plaintiff  offer- 
ed in  the  first  place  a  properly  certified  tran- 
script of  the  record  of  a  proceeding  for  the 
probate  of  the  last  will  and  testament  of 
Mary  C.  Hall  in  the  superior  court  of  Rowan 
county,  N.  C,  exhibiting  a  copy  of  the 
will  and  of  the  decree  ordering  its  probate. 
There  is  some  confusion  in  respect  to  this 
transcript  As  we  read  the  record  before  us, 
it  was  filed  in  the  probate  court  of  Cleburne 
county  September  1,  1910,  though  the  cer- 
tificate of  authentication  under  the  hand  of 
the  clerk  of  the  superior  court  of  Rowan 
county  is  dated  August  29,  191L  The  ex- 
emplified decree  of  the  Carolina  court  pur- 
ports to  bear  date  November  7,  1902.  It  Is 
entirely  clear  that  this  record  and  its  filing 
in  the  office  of  the  probate  judge  of  Cleburne 
county  proved  nothing  in  the  courts  of  this 
state  touching  or  concerning  the  title  to  real 
estate  Goodman  v.  Winter,  64  Ala.  410,  38 
Am.  Rep.  13.  We  infer  that  the  transcript 
of  the  proceeding  and  decree  of  the  Carolina 
court  was  filed  In  the  Alabama  court  (the 
probate  court  of  Cleburne)  with  a  view  to 
the  exigencies  of  this  suit,  which  was  then 
pending,  and  with  the  purpose  of  piecing  out 
the  record  of  a  judgment  of  the  probate  court 
of  Cleburne  county  to  be  mentioned  present- 
ly. While  defendant's  objection  to  the  ad- 
mission of  this  transcript  in  evidence  was 
under  consideration,  plaintiff!  was  allowed 
to  introduce  a  decree  of  the  probate  court  of 
Cleburne,  of  date  July  31,  1903,  admitting 
to  probate  and  ordering  to  be  recorded  a  copy 
of  the  last  will  and  testament  of  Mary  C. 
Hall,  deceased.  So  far  as  appears,  this  de- 
cree in  and  of  itself  constitutes  the  entire 
reeord  of  the  proceeding  had  in  the  probate 
court  of  Cleburne  county  in  1903.  Reference 
to  it  win  disclose  a  recital  that  W.  B.  Strach- 
u  had  filed  his  petition  In  writing,  to- 
gether with  an  Instrument  In  writing  pur- 
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porting  to  be  the  last  will  and  testament  of 
Mary  C.  Hall,  deceased,  and  a  duly  certified 
copy  of  the  probate  thereof  In  the  superior 
court  of  Rowan  county,  N.  C,  praying  for 
such  orders,  decrees,  and  proceedings  as 
might  be  proper  and  requisite  for  the  due 
probate  and  record  of  said  will  In  said  pro- 
bate court  of  Cleburne.  It  further  recites  a 
finding,  upon  Inspection  of  said  petition  and 
certified  copies,  that  said  testatrix  was  not 
an  inhabitant  of  this  state  at  the  time  of 
her  death,  and  that  her  will  had  been  duly 
probated  in  the  superior  court  of  Rowan 
county,  and  concludes  by  ordering,  adjudging, 
and  decreeing  that  "said  will  of  said  Mary  C. 
Hall,  deceased,  be  received,  and  the  same  is 
hereby  declared  to  be  duly  admitted  to  pro- 
bate to  be  received  together  with  all  other 
papers  on  file  relating  to  this  proceeding." 

In  this  state,  the  probate  courts  have 
original,  general,  and  unlimited  jurisdiction 
of  the  probate  of  wills,  whether  of  real  or 
personal  estate.  Hall  v.  Hall,  47  Ala.  295. 
The  sentence  of  probate,  being  in  rem,  is 
conclusive,  In  all  other  than  direct  proceed- 
ings for  its  vacation  or  reversal;  and,  as 
matter  of  evidence,  is  as  indispensable  to  the 
force  and  effect  of  a  devise  of  realty  as  to  a 
bequest  of  personal  property.  Goodman  v. 
Winter,  supra.  Taking  as  true  the  recitals 
of  the  decree  of  probate  rendered  in  the 
court  of  Cleburne  county,  that  court  had  Ju- 
risdiction in  the  premises,  and  all  questions 
in  respect  to  that  decree,  and  the  proceeding 
leading  up  to  It,  possibly  resolvable  In  favor 
of  their  validity,  must  be  so  resolved.  See 
authorities  cited  to  this  point  In  Blacksher 
Co.  v.  Northrop,  57  South.  743,  42  L.  R.  A 
(N.  S.)  454.  And  so  It  must  be  accepted  that 
In  1903  the  last  will  and  testament  of  Mary 
C.  Hall  was  admitted  to  probate  in  the  pro- 
bate court  of  Cleburne  county,  Ala.  But  un- 
fortunately, we  have  no  reliable  means  of 
knowing  what  disposition  that  will  made  of 
the  property  In  controversy.  The  decree  of 
probate  does  not  disclose  the  dispositions  of 
the  will — that  was  not  to  be  expected.  Nor, 
so  far  as  appears,  was  the  will  spread  upon 
the  records  of  the  court;  nor  have  the  origi- 
nal petition  and  its  exhibits,  upon  which  it 
may  be  assumed  the  probate  court  then  ac- 
quired Jurisdiction  and  proceeded  to  a  de- 
cree, been  produced.  The  transcript  of  the 
record  of  the  Carolina  court,  Including  a  copy 
of  the  will  of  Mary  C.  Hall,  deceased,  was 
originally  used,  it  seems,  as  an  exhibit  to  a 
petition  filed  in  the  probate  court  of  Cleburne 
In  1911— possibly  1910— for  the  probate  of 
said  will.  But  it  does  not  appear  in  the  rec- 
ord before  us  that  any  action  was  ever  had 
on  that  petition.  The  decree  of  1903  cannot 
be  referred  to  the  petition  of  1910,  nor,  in 
the  absence  of  a  decree  of  substitution,  can 
the  petition  of  1910  be  taken  as  a  substituted 
record  of  the  petition  and  exhibits  upon 
which  the  decree  of  1903  was  based.  In 
short,  our  entire  Information  as  to  the  con- 
tents of  the  will  of  Mary  C.  Hall,  deceased. 
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who  was  at  and  before  the  time  of  her  death 
an  Inhabitant  of  the  state  of  North  Carolina, 
la  derived  from  a  certificate  of  the  Carolina 
court  In  which  her  will  was  probated.  Most 
likely  the  copy  of  the  will  there  set  out  is 
a  copy  of  the  will  which  was  probated  in 
Cleburne  county  in  1903,  bat  the  law  requires 
that  proof  of  the  fact  be  found  in  the  records 
of  a  court  of  this  state  competent  to  adju- 
dicate conclusively  the  issue  of  will  or  no 
will,  viz.,  the  court  of  probate,  or  that  the 
will  Itself  must  be  produced  having  indorsed 
thereon  a  certificate  of  a  probate  judge  of 
this  state,  setting  forth,  in  substance,  that 
such  will  has  been  duly  proved  and  recorded, 
with  the  proof,  specifying  also  the  date  of 
the  probate,  the  book  in  which,  and  page  or 
pages  on  which  it  is  recorded.  Code,  §§  6189, 
6190.  The  court  had  no  authority  to  accept 
other  proof  no  matter  how  satisfactory  in  a 
general  way  the  Inferences  it  may  have  af- 
forded. The  alleged  will  could  not  be  estab- 
lished as  a  will  In  the  circuit  court.  The 
decree  of  the  probate  court  of  Cleburne  coun- 
ty, in  the  absence  of  a  record  Identifying 
the  subject-matter  of  that  decree,  i.  e.,  not 
only  the  identity  of  the  testator,  but  also 
the  contents  of  the  will,  meant  nothing  of 
consequence  in  the  case  sub  judice.  The  evi- 
dence offered  and  allowed  furnished  no  legal 
proof  of  the  contents  of  the  last  will  and 
testament  of  Mary  C.  Hall  under  whom 
plaintiff  claimed,  and  its  allowance  as  suffi- 
cient, competent,  proof  of  her  title  was  error. 

There  is  no  other  error  in  the  record. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


HARTSELL  v.  ROBERTS  et  al 

(Supreme  Court  of  Alabama.    Nov.  20,  1913. 
Upon  Rehearing,  Dec.  18,  1913.) 

1.  Co  nth  acts  (8  128*)— Validity— Duress. 

A  contract  procured  upon  a  guaranty  that 
a  pro8ecntion  will  be  dismissed  and  the  defend- 
ant be  held  harmless  is  contrary  to  public  poli- 
cy and  unenforceable,  and  hence  plaintiff  can- 
not enforce  a  note  and  mortgage  which  defend- 
ants executed  to  save  one  of  their  number 
from  criminal  prosecution. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  633-053;  Dec.  Dig.  §  128.*] 

2.  Appeal  and  Erbob  <§§  1039,  1067*)— 
Harmless  Erbob. 

Where  a  note  and  mortgage  were  void,  er- 
rors in  rulings  upon  the  pleading  and  upon  re- 
quested charges,  in  an  action  on  such  note,  are 
harmless  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  8§  4075-4088,  4229;  Dec 
Dig.  {{  1039,  1067.*] 

3.  Bills  and  Notes  (f  341*)— Bona  Fide 

PUBCHASEBS— WlIO  ABE. 

Where  a  member  of  a  firm  purchases  a 
note  due  the  firm,  which  is  void  because  given 
in  consideration  of  an  agreement  to  dismiss  a 
criminal   prosecution   and   hold   the  accused 


harmless,  he  is  not  a  bona  fide  purchaser  for 
value  without  notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  829;  Dec  Dig.  §  841.*] 

4.  Principal  and  Agent  (§  171*)— Ratifica- 
tion. 

Where  plaintiff  was  a  member  of  a  firm, 
and  the  firm's  attorney,  by  threats  of  a  crim- 
inal prosecution,  induced  defendants  to  execute 
a  note  and  mortgage  plaintiff's  attempt  to  col- 
lect the  note  and  mortgage  is  a  ratification  of 
the  attorney's  act. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  g§  644-655;  Dec.  Dig.  $ 
171.*] 

Appeal  from  City  Court  of  Gadsden ;  John 
H.  Dlsque,  Judge. 

Action  by  J.  A.  Hartsell  against  J.  F.  Rob- 
erts and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Transferred  from  the  Court  of  Appeals 
under  Acts  1911,  p.  450,  i  6. 

The  claim  was  based  on  a  promissory 
note  or  bond  attached  to  a  mortgage  alleged 
to  have  been  executed  by  the  defendant  to 
Hartsell  &  Day,  which  note  is  alleged  to 
have  been  transferred  without  recourse,  be- 
fore maturity. 

Plea  B,  as  amended,  is  as  follows:  "De- 
fendants severally  and  separately  say  that 
their  signatures  to  the  note  or  bond  sued  on 
were  obtained  In  the  manner  following: 
Plaintiff,  having  contracted  with  6.  F.  Rob- 
erts, one  of  these  defendants,  relative  to 
certain  personal  property  owned  by  said  G. 

F.  Roberts,  which  had  been  in  some  way  or 
manner  disposed  of  by  the  said  Roberts, 
came  to  these  defendants  and  represented  to 
them  that  he  held  an  unsatisfied  mortgage 
covering  property  so  disposed  of  by  said 
Roberts,  and  would  immediately  start  a  pros- 
ecution against  said  Roberts  for  disposing 
of  the  mortgaged  property  unless  all  these 
defendants  signed  the  note  or  bond  herein 
sued  on  (the  said  G.  F.  Roberts  being  the 
son  of  J.  F.  Roberts,  and  the  brother  of 
J.  M.  Roberts),  in  which  case  he  would  not 
prosecute  the  said  G.  F.  Roberts,  and  defend- 
ants say  that,  having  full  faith  and  confi- 
dence in  the  statement  of  plaintiff,  believing 
that  he  would  carry  out  his  threat  against 
the  said  G.  F.  Roberts,  they  executed  said 
note  or  bond  under  duress  and  undue  in- 
fluence, first  because  the  note  or  bond  so 
procured  as  being  against  public  policy,  and. 
second,  that  the  note  or  bond  is  void  or 
voidable,  because  of  duress  and  undue  in- 
fluence ;  and  defendants  allege  they  were  de- 
ceived by  plaintiff  in  procuring  their  signa- 
tures to  said  note  or  bond  in  this:  Plaintiff 
did  not  have  an  unsatisfied  mortgage  cover- 
ing the  property  disposed  of  by  defendant 

G.  F.  Roberts,  and  given  by  him  to  plaintiff, 
and  plaintiff  well  knew  he  did  not  have  such 
a  paper  at  the  time  he  made  the  representa- 
tion to  defendants,  but  made  said  statement 
for  the  very  purpose  of  deceiving  defendants, 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  8«riea  a  Rep'r  Index** 
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and  took  the  note  or  bond  bearing  their  sig- 
nature knowing  that  defendants  had  relied  on 
his  statements  being  true,  when,  as  a  mat- 
ter of  fact,  they  were  not  true." 

Plea  6  states  the  facts  as  set  up  In  plea 
B  with  the  further  allegation  based  on  these 
facts  that  the  note  or  bond  sued  upon  was 
executed  by  them  for  an  Illegal  consideration. 

Roper  &  Stephens,  of  Gadsden,  for  appel- 
lant W.  J.  Boykin,  of  Gadsden,  for  appel- 
lees. 

ANDEBSON,  J.  [1,  2]  The  undisputed  evi- 
dence shows  that  one  Yeager,  acting  for  the 
attorney  of  Hartsell  4  Day, » as  well  as  one 
Snell,  who  had  claims  against  one  of  these 
defendants,  G.  F.  Boberts,  who  was  the  son 
*f  one  and  brother  of  the  other  defendant, 
approached  the  said  defendants  armed  with 
a  warrant  of  arrest  for  said  G.  F.  Boberts, 
said  warrant  being  from  Marshall  county 
and  indorsed  by  a  Justice  of  the  peace  of 
Etowah  county,  and  led  them  to  believe  that 
he  would  have  to  execute  said  warrant  of  ar- 
rest unless  said  claims  were  secured,  and  as- 
sured them  that,  if  all  of  said  defendants 
would  execute  the  note  and  mortgage  in 
question,  he  would  not  arrest  G.  F.  Boberts, 
and  that  he  would  never  be  prosecuted  for 
the  offense  covered  by  the  warrant  This 
conduct '  was  contrary  to  public  policy  and 
rendered  the  transaction  null  and  void,  and 
the  trial  court  could  well  have  given  the 
seneral  charge  for  defendants,  and,  this  be- 
ing the  case,  any  errors,  if  any  there  were, 
in  ruling  upon  the  pleading  or  requested 
charges  were  without  injury. 

The  undisputed  evidence  established  the 
substance  of  pleas  B  and  6,  as  amended,  and 
as  to  which  there  was  no  demurrer  Insisted 
upon  or  acted  upon  by  the  court,  and,  this 
being  true,  the  defendants  were  entitled  to 
the  general  charge.  The  law  will  not  en- 
force a  contract  procured  upon  a  guaranty 
that  a  pending  prosecution  will  be  dismissed 
and  that  the  defendant  will  be  held  harmless. 
Treadwell  v.  Torbert,  119  Ala.  279,  24  South. 
•>-».  72  Am.  St  Bep.  918 ;  Wadsworth  v.  Dun- 
nam,  117  Ala.  661,  23  South.  699;  Dunkin 
v.  Hodge,  46  Ala.  523. 

[3]  This  plaintiff  cannot  avoid  the  result 
upon  the  theory  of  being  an  innocent  pur- 
chaser of  a  commercial  paper.  In  the  first 
place  it  Is  questionable  as  to  whether  or  not 
one  can  be  an  innocent  purchaser  of  paper 
which  is  void  as  against  public  policy. 
Act  In,  the  complaint  does  not  describe  the 
note  as  commercial  paper,  and,  even  if  it  did, 
the  note  was  made  to  the  firm  of  which  the 
plaintiff  was  a  member  and  who  is  the  as- 
signee of  the  interest  of  bis  copartner. 

[4]  Neither  is  the  plaintiff  in  a  position  to 
question  the  authority  of  Yeager  or  to  escape 
results  because  the  warrant  in  question  was 
sworn  out  under  the  Snell  claim.  The  trans- 
action was  inseparable,  and  the  note  and 


mortgage  were  procured  by  Yeager,  and, 
when  the  plaintiff  accepted  them  and  sought 
to  collect  them,  he  ratified  the  authority  of 
Yeager  to  procure  them  and  is  bound  by  his 
conduct  when  getting  them  executed. 

The  Judgment  of  the  city  court  is  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  MAYFIELD  and 
DE  GBAFFENBIED,  JJ.,  concur. 

Upon  Behearing. 

Counsel,  upon  application  for  rehearing, 
contend  that  the  principle  laid  down  in  the 
foregoing  opinion  is  opposed  by  the  case  of 
Bibb  v.  Hitchcock,  49  Ala.  468,  20  Am.  Bep. 
288.  This  may  be  true,  but  said  case  was 
expressly  repudiated,  on  this  point  in  United 
Fidelity  Co.  v.  Charles,  131  Ala.  658,  31 
South.  558,  57  L.  R.  A.  212,  and  Folmar  v. 
Slier,  132  Ala.  297,  31  South.  719. 

The  application  is  overruled. 


ALABAMA  CITY,  G.  &  A.  BY.  CO.  v.  CITY 

OF  GADSDEN. 
(Supreme  Court  of  Alabama.    Dec.  4,  1913.) 

1.  '  Municipal  Cobpobationb  (§  901*)— War- 
bants  —  Interest  —  Contbacts  —  Con- 
struction. 

A  resolution  of  the  mayor  and  aldermen 
that  interest-bearing  warrants  be  issued  to 
plaintiff  lighting  company  whose  claims  were 
past  due,  which  was  entered  in  the  minutes  and 
carried  into  effect  by  the  clerk's  interlineation 
of  the  provision  for  interest  in  the  then  out- 
standing warrants,  is  to  be  construed  as  an 
agreement  to  pay  interest  in  consideration  of 
plaintiff's  continuing  to  furnish  light  to  the 
city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  1886;  Dec.  Dig.  8 
901.*] 

2.  Municipal  Cobpobationb  (8  901*)— Con- 
tracts— W  A  RB  A  NTS— CONSTRUCTIO  N . 

A  resolution  of  the  mayor  and  aldermen 
that  interest-bearing  warrants  "be  issued  cov- 
ering the  amounts  due"  plaintiff  applied  only 
to  warrants  then  due  and  outstanding,  and  not 
to  future  indebtednesses. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1886;  Dec.  Dig.  § 
901.*] 

3.  Municipal  Cobpobations  (8  901*)— W ab- 
ba nts— Authority  of  Clerk. 

Where  a  resolution  of  the  mayor  and  al- 
dermen authorized  the  clerk  to  issue  interest- 
bearing  warrants  to  plaintiff  covering  the 
amounts  then  due  only,  the  action  of  the  clerk 
in  issuing  interest-bearing  warrants  for  debts 
subsequently  accruing  did  not  bind  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1886;  Dec.  Dig.  8 
901.*] 

4.  Municipal  Cobpobationb  (8  243*)— Con- 
tracts— Fobmal  Requisites. 

An  informal  agreement  by  the  mayor  and 
aldermen  that  interest  should  be  paid  on 
plaintiff's  claims,  which  was  not  entered  in  the 
minutes  of  the  board  for  fear  other  creditors 
would  demand  interest,  was  of  no  effect 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  675-677 ;  Dec  Dig. 
8  243.*] 


*For  other  cum  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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5.  Municipal  Corporations  (f  10O*)— Pro- 
ceedings or  Matob  and  Aldermen— Rec- 

OBD  OF  PROCEEDINGS. 

The  law  requires  a  record  of  the  proceed- 
ings of  the  mayor  and  aldermen,  so  that  those 
acting;  under  it  may  have  no  occasion  to  look 
beyond  it,  to  avoid  leaving  such  proceedings  to 
be  proved  by  parol  evidence,  and  to  make  cer- 
tain that  rights  shall  not  depend  on  the  mere 
recollection  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  213-218;  Dec.  Dig. 
8  100.*] 

6.  Municipal  Corporations  (5  904*)— War- 
rants —  Payment  —  Application  —  Prin- 
cipal or  Interest. 

A  payment  to  the  holder  of  city  warrants 
having  been  accepted  aB  a  payment  of  the  prin- 
cipal, with  the  understanding  that  the  right  to 
more  interest  than  paid  should  be  settled  in 
court,  the  question  whether  the  amount  so  paid 
should  be  applied  first  to  the  payment  of  inter- 
est was  eliminated  from  the  case. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1889,  1890;  Dec 
Dig.  S  904.*] 

7.  Municipal  Corporations  (§  901*)  —  War- 
bants— Interest— Construction. 

Where  a  resolution  of  the  mayor  and  alder- 
men provided  for  the  issuance  of  interest-bear- 
ing warrants  to  plaintiff,  whose  claims  were 
past  due,  which  was  carried  into  effect  by  the 
clerk's  interlineation  of  the  interest  provision 
in  outstanding  warrants,  plaintiff  was  entitled 
to  interest  for  the  time  payment  was  thereafter 
further  deferred. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1886;  Dec  Dig.  8 
901.*] 

8.  Municipal  Corporations  (|  901*)— Fiscal 
Management— Warrants— interest. 

In  the  absence  of  constitutional  or  statu- 
tory inhibition,  municipal  corporations  may  con- 
tract for  the  payment  of  interest  on  warrants 
drawn  to  cover  ordinary  debts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1886;  Dec.  Dig.  § 
901.*] 

91  Municipal  Corporations  (8  901*)— Fis- 
cal Management— Warrants— Interest. 
Code  1907,  8  1206,  providing  that,  if  no 
interest  is  stipulated  to  be  paid  on  municipal 
warrants,  they  shall  draw  the  legal  rate  after 
presentation,  recognizes  a  municipality's  power 
to  contract  to  pay  interest,  but  it  did  not  re- 
quire' further  presentation  of  warrants  upon 
which  the  city  agreed  to  pay  interest,  upon  de- 
mand made  prior  to  the  enactment  of  the  stat- 
ute. 

[Ed.  Note.— For  other  cases',  see  Municipal 
Corporations,  Cent  Dig.  8  1886;  Dec.  Dig.  8 
901.*] 

10.  Municipal  Cobpobations  (8  901*)— Fis- 
cal Management— Warrants— Intebest. 

Ordinarily  city  warrants  draw  interest,  if 
at  all,  only  after  presentation  to  the  disburs- 
ing officer  and  denial  of  payment  for  want  of 
funds,  since  a  municipal  corporation,  unlike  a 
private  person,  is  not  bound  to  seek  its  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1886;  Dec  Dig.  8 
901.*] 

11.  Municipal  Cobpobations  (8  901*)— Fis- 
cal Management— Warrants— Presenta- 
tion. 

Where  a  city  being  confessedly  unable  to 
pay  plaintiff's  warrants,  after  negotiations  with 
plaintiff  agreed  to  pay  interest  so  as  to  effect 
a  postponement  of  payment  such  negotiations 


and  agreement  were  equivalent  to  a  presenta- 
tion for  payment 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1886;  Dec  Dig.  | 

12.  Interest  (|  62*)  —  Recovery  —  Distinct 
Cause  op  Action. 

The  general  rule  is  that  when  the  princi- 
pal subject  of  a  claim  is  extinguished  by  the 
act  of  the  plaintiff,  or  of  the  parties  acting  in 
unison,  all  Its  incidents  go  with  it  which  rule 
is  applicable  where  interest  is  awarded  in  the 
way  of  damages;  it  being  recoverable  only  in 
an  action  for  the  principal  and  not  constituting 
a  distinct  claim. 

[Ed.  Note.— For  other  cases,  see  Interest 
Cent  Dig.  88  140-144;  Dec  Dig.  |  62.*] 

13.  Intebest  (8  62*)  —  Recovery  —  Distinct 
Cause  of  Action. 

Where  the  payment  of  Interest  is  provided 
for  by  contract,  it  constitutes  an  integral  part 
of  the  debt,  as  much  so  as  the  principal  debt 
itself,  and  an  independent  action  for  its  recov- 
ery may  be  maintained  notwithstanding  pay- 
ment of  the  principal  as  such  has  been  made 
and  accepted. 

[Ed.  Note.— For  other  caseB.  see  Interest 
Cent  Dig.  86  140-144;  Dec  Dig.  8  62.*] 

14.  Accord  and  Satisfaction  (8  26*)— Evi- 
dence— Sufficiency. 

Evidence,  in  action  to  recover  interest  on 
city  warrants,  the  principal  and  part  of  the  in- 
terest on  which  had  been  paid,  held  insufficient 
to  establish  an  accord  and  satisfaction. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  88  162-165;  Dec.  Dig. 
8  26.*] 

15.  Accord  and  Satisfaction  (5  10*)— Com- 
promise and  Settlement  (8  5*)  — Nature 
and  Requisites  in  General. 

To  constitute  an  accord  and  satisfaction 
the  sum  less  than  the  amount  actually  due  must 
have  been  accepted  in  full  settlement  of  the 
disputed  claim. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  88  67-74 ;  Dec.  Dig.  § 
10;*  Compromise  and  Settlement,  Cent  Dig. 
88  10-16;  Dec.  Dig.  8  5.*] 

16  Municipal  Cobpobations  (8  1022*)  — 
Claims— Pbesentation. 

Code  1907,  8  1191,  providing  that  claims 
against  a  municipality  must  be  presented  with- 
in a  certain  time  or  they  shall  be  barred,  is  a 
statute  of  nonclaim,  and  presentation  within 
its  provision  is  not  prerequisite  to  the  bringing 
of  suit 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  2193;  Dec  Dig.  | 
1022.*] 

17.  Municipal  Cobpobations  (8  1022*)  — 
Claims— Pbesentation. 

A  municipality  cannot  by  ordinance  impose 
on  its  creditors  the  duty  of  presentation  of 
claims  as  a  condition  to  the  bringing  of  suit 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  2193;  Dec  Dig.  | 

18.  Municipal  Cobpobations  (8  901*)— Wab- 
bants — Intebest— Time  and  Computation. 

Where  no  date  for  payment  of  interest- 
bearing  city  warrants  was  stipulated,  interest 
on  the  interest  due  should  be  allowed  from 
the  date  of  bringing  suit,  which  event  fixed  the 
time  when  the  interest  became  due  and  payable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1886;  Dec.  Dig.  | 
901.*] 

Appeal  from  City  Court  of  Gadsden ;  John 
H.  Disque,  Judge. 


•For  other  cams  see  same  topic  and  MCtioa  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Ind* 
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Action  by  the  Alabama  City,  Gadsden  & 
Attala  Railway  Company  against  the  City  of 
Gadsden.  From  a  judgment  for  the  defend- 
ant, the  plaintiff  appeals.  Reversed  and  re- 
manded. 

0.  R  Hood,  of  Gadsden,  for  appellant 
it  C.  Sivley,  of  Gadsden,  for  appellee. 

SAYRB,  J.  [1-1]  Appellant  company  had 
been  famishing  light  to  the  city  of  Gadsden 
under  a  contract  calling  for  monthly  settle- 
ments, and  appellee  had  fallen  far  behind  in 
making  payment  Appellant  demanding  its 
money,  and  appellee  being  unable  to  pay, 
negotiation  between  them  resulted  In  the 
adoption  of  a  resolution  by  the  board  of 
mayor  and  aldermen  on  October  1,  1906,  as 
follows:  "Resolved  by  the  mayor  and  board 
of  aldermen  of  the  city  of  Gadsden  that  war- 
rants be  issued  covering  the  amounts  due, 
bearing  interest  at  the  rate  of  eight  per  cent 
per  annum,  and  the  clerk  be  instructed  to 
issue  said  warrants."  The  resolution  was 
shown  by  the  minutes  of  the  board,  and  was 
carried  into  effect,  so  far  as  concerned  the 
issue  of  warrants,  by  the  clerk's  Interlinea- 
tion of  words  into  then  outstanding  warrants 
which  imported  that  they  were  to  bear  in- 
terest Yiewed  in  connection  with  the  evi- 
dence as  to  the  previous  contention  between 
the  parties,  we  think  this  resolution  cannot 
be  fairly  construed  otherwise  than  as  an 
agreement  on  the  part  of  the  city,  on  the 
consideration  that  appellant  would  continue 
to  carry  the  warrants  then  due  and  continue 
to  furnish  light  under  its  contract  to  pay 
interest  on  warrants  then  due  and  outstand- 
ing. We  find  no  sufficient  justification  in  the 
language  employed  for  an  interpretation 
which  would  bring  future  Indebtedness  with- 
in the  scope  and  influence  of  the  resolution. 
Por  a  time  the  clerk  Issued  warrants  for 
subsequently  accruing  claims  on  account  of 
light  furnished  which  purported  to  bear  In- 
terest But  this  feature  of  the  later  war- 
rants created  no  obligation  on  the  city  for 
the  reason  that  in  wording  them  as  Interest 
bearing  the  clerk  acted  without  authority. 
True,  there  was  testimony  going  to  show  an 
informal  agreement  by  the  members  of  the 
board  of  aldermen  of  later  date  that  Interest 
should  be  paid;  but  this  agreement  found 
no  place  upon  the  record  of  the  proceedings 
of  the  board  of  aldermen.  In  fact  the  un- 
derstanding of  the  parties  and  the  direction 
of  the  board  was  that  the  so-called  agree- 
ment should  not  be  spread  upon  the  minutes, 
this  because  it  was  supposed  that  publicity 
in  the  matter  would  stimulate  other  creditors 
of  the  dty  to  demand-  interest  on  their  de- 
ferred claims  and  because  there  was  an  ap- 
preciation of  the  consideration  that  all  cred- 
itors in  like  case  were  entitled  to  like  treat- 
ment This  manner  of  dealing  with  the  so- 
called  agreement  rendered  it  null  and  of  no 
effect  "The  law  requires  a  record  to  the 
end  that  those  who  may  be  called  to  act 


under  it  may  have  no  occasion  to  look  be- 
yond it;  to  avoid  the  mischief  of  leaving 
municipal  corporate  action  to  be  proved  by 
parol  evidence;  to  make  it  certain  that 
rights  which  have  accrued  under  such  actions 
shall  not  be  destroyed  or  affected  by  the  al- 
ways fallible  and  often  wholly  unreliable 
recollection  of  witnesses,  however  truthful 
and  intelligent  they  may  be."  2  McQuillan, 
Man.  Corp.  p.  1358.  This  is  the  doctrine  of 
our  cases.  Perry  man  v.  Greenville,  51  Ala. 
507;  Greenville  v.  Water  Works  Co.,  125  Ala. 
625,  27  South.  764. 

On  January  1,  1009,  a  number  of  warrants 
in  favor  of  appellant  Including  those  covered 
by  the  resolution  of  October  1,  1906,  and  as 
well  others  of  later  issue,  were  presented  to 
the  city  treasurer  for  payment ;  but  payment 
was  denied  for  lack  of  funds.  On  December 
31,  1909,  appellant  received  payment  of  the 
principal  of  all  these  warrants  with  Interest 
from  the  date  of  presentation  to  the  treasurer, 
such  interest  being  paid  under  authority  of 
section  1205  of  the  Code  of  1907  (Act  of  Aug. 
IS,  1907,  p.  820,  |  54),  which  provides  that  "If 
no  interest  is  stipulated  to  be  paid  on  war- 
rants drawn  upon  the  treasurer  and  not  paid 
for  want  of  funds,  then  the  legal  rate  shall 
be  allowed  from  the  time  of  presentation," 
etc.,  the  denial  of  interest  for  the  anteced- 
ent time  being  based,  as  the  brief  for  ap- 
pellee would  seem  to  indicate,  upon  the 
theory  that  the  municipality  was  without 
authority  to  contract  for  the  payment  of 
interest 

[I]  This  action  was  brought  to  recover  a 
balance  due  of  interest  claimed.  The  evi- 
dence shows  very  clearly  that  appellant 
(plaintiff  below)  has  received  the  principal 
of  the  debt  in  controversy  and  received  the 
same  as  a  payment  of  the  principal  with  the 
understanding  and  purpose  that  the  conten- 
tion as  to  whether  appellee  was  further  lia- 
ble"on  account  of  interest  should  be  settled 
by  a  resort  to  the  courts,  thus  eliminating 
all  question  as  to  whether  the  amount  so 
received  should  be  applied  first  to  the  pay- 
ment of  interest. 

[7]  Our  judgment  is  that  appellant  was  al- 
so entitled  to  interest  upon  the  indebtedness 
covered  by  the  resolution-contract  of  October 
1,  1906,  to  the  date  of  the  payment  made, 
less,  of  course,  any  interest  then  paid.  In 
view  of  the  city's  'inability  to  meet  its  ob- 
ligation to  appellant  at  the  time,  the  mean- 
ing of  the  contract  was  that  appellant  should 
receive  interest  during  the  time  payment 
should  be  further  deferred. 

[8-11]  Municipal  corporations,  in  the  ab- 
sence of  constitutional  or  statutory  inhibi- 
tion, may  contract  for  the  payment  of  inter- 
est on  their  warrants  drawn  to  cover  ordi- 
nary debts.  2  Am.  &  Eng.  Encyc.  (2d  Ed.) 
26;  State  v.  Stout  43  Wash.  501,  86  Pac. 
848,  10  Ann.  Cas.  208,  note.  Section  1205  of 
the  Code,  to  which  we  have  referred,  recog- 
nizes this  law.  This  section  did  not  how- 
Digitized  by  Google 


94 


64  SOUTHERN  REPORTER 


(Ala. 


ever,  operate  to  require  farther  presentation 
of  the  claim  upon  the  indebtedness  affected 
by  the  resolution-contract  of  October  1,  1906. 
Ordinarily,  city  warrants  draw  interest,  If 
at  all,  after  they  have  been  presented  to  the 
disbursing  officer  and  payment  denied  for 
want  of  funds,  this  because  a  municipal  cor- 
poration, unlike  a  private  person,  is  not 
bound  to  seek  Its  creditors.  10  Ann.  Cas.,  su- 
pra. The  negotiation  and  agreement  between 
the  parties  to  this  case,  had  In  view  of  the 
city's  confessed  Inability  to  pay,  and  with 
the  Intent  and  effect  of  postponing  the  date 
of  payment,  was  the  equivalent  of  a  presen- 
tation within  the  rule  of  the  authorities.  It 
established  between  the  parties  that  status 
which  exists  between  private  persons  stand- 
ing In  the  relation  of  debtor  and  creditor 
plus  an  express  agreement  to  pay  interest. 

[12,13]  Appellee  insists  that  appellant's 
suit  should  not  be  entertained  for  the  rea- 
son that  it  seeks  to  recover  interest  only; 
that  the  right  to  recover  Interest,  which  Is  a 
mere  incident  to  and  increment  of  the  prin- 
cipal debt,  was  lost  when  payment  of  the 
principal  was  accepted.  The  general  rule  is 
that  when  the  principal  subject  of  a  claim 
is  extinguished  by  the  act  of  the  plaintiff, 
or  of  the  parties  acting  in  unison,  all  its  in- 
cidents go  with  it.  Such  is  the  rule  where 
by  statute  or  the  practice  of  the  courts  in- 
terest is  awarded  in  the  way  of  damages. 
In  such  case  it  does  not  constitute  a  dis- 
tinct claim  and  can  only  be  recovered  in  an 
action  for  the  principal;  but,  where  the  pay- 
ment of  Interest  is  provided  for  by  contract, 
it  constitutes  an  integral  part  of  the  debt,  as 
much  so  as  the  principal  debt  itself,  and  an 
independent  action  for  its  recovery  may  be 
sustained  notwithstanding  payment  of  the 
principal  as  such  has  been  made  and  accept- 
ed. 22  Cyc.  1571  et  seq.  Our  cases  hold 
nothing  to  the  contrary.  In  Westcott  v. 
Waller,  47  Ala.  402,  payment  of  the  principal 
by  a  debtor  of  doubtful  solvency  was  made 
and  received  in  full  satisfaction.  That  was 
held  to  be  a  good  accord  and  satisfaction.  In 
Crowder  v.  Red  Mountain  Mining  Co.,  127 
Ala.  254,  29  South.  847,  the  pertinent  ruling 
was  that  a  contract  void  as  to  the  principal 
debt  was  void  also  as  to  any  Interest  accru- 
ing on  such  principal.  Other  cases  cited  by 
appellee  to  this  point  may  be  discriminated 
from  the  case  at  hand  by  the  fact  that  in 
them  there  was  no  express  contract  to  pay 
interest 

[14,15]  Appellee  contends  that  there  was 
an  accord  and  satisfaction  when  appellant 
accepted  the  principal  of  its  debt  and  such 
Increment  of  Interest  as  the  appellee  was 
willing  to  pay.  This  contention  presents  an 
issue  of  fact,  depending  upon  the  intent  with 
which  the  payment  was  made  and  received, 
and  must  upon  the  testimony  be  resolved  in 
favor  of  appellant.  The  board  of  mayor  and 
aldermen  had  determined  to  pay  the  amount 
which  was  subsequently  paid  upon  condition 


that  appellant  would  receive  same  in  full  of 
its  claim.  Appellant  did  not  agree.  The 
matter  was  then  referred,  to  a  committee  con- 
sisting of  the  mayor  and  some  members  of 
the  aldermanic  board,  which  committee  was 
raised  to  disburse  the  funds  secured  by  an 
issue  of  bonds  to  pay  the  city's  floating  debt, 
and  had  power  to  act  in  the  premises.  This 
committee  authorized  the  mayor  to  settle  ap- 
pellant's claim  as  the  board  of  mayor  and 
aldermen  had  proposed.  But  in  fact  appel- 
lant settled  with  the  distinct  understanding 
on  its  part  that  it  would  not  yield  its  claim 
to  the  interest  here  sued  for  and  would  seek 
to  determine  its  right  thereto  in  an  action  at 
law.  Appellee  seems  to  base  its  contention 
for  its  plea  of  accord  and  satisfaction  on 
the  idea  that  the  mayor,  acting  for  the  com- 
mittee, which  in  turn  was  acting  for  the 
board  of  the  mayor  and  aldermen,  had  no 
authority  to  make  payment  except  upon  the 
condition  that  it  should  be  accepted  in  full 
of  appellant's  claim.  But  the  question  of  the 
mayor's  authority  is  not  involved.  The  ques- 
tion is  upon  what  understanding  appellant, 
assuming  of  course  that  it  acted  in  good 
faith  and  without  misleading  appellee's  agent 
or  agents,  received  the  payment,  and  the 
proof  is  as  we  have  stated  it  On  these  facts 
there  was  no  accord  and  satisfaction.  To 
constitute  an  accord  and  satisfaction  the  sum 
less  than  the  amount  actually  due  must  have 
been  accepted  by  appellant  in  full  settlement 
of  its  disputed  claim.  Hodges  v.  Tennessee 
Implement  Co.,  123  Ala.  572,  26  South.  490. 
k  [1 1, 1 7]  We  have  decided  that  section  1191 
of  the  Code  of  1907  is  a  statute  of  nonclaim, 
and  that  presentation  within  its  provision  is 
not  prerequisite  to  the  bringing  of  a  suit 
Anderson  v.  Birmingham,  58  South.  256.  It 
hardly  seems  necessary  to  say  that  the  mu- 
nicipality could  not  by  ordinance  impose  the 
duty  of  prior  presentation  upon  creditors 
of  the  city.  In  sustaining  the  demurrer  to 
the  complaint  on  the  ground  that  It  failed 
to  aver  a  presentation  of  the  claim  to  the 
city  council  or  the  clerk  before  suit  brought, 
if  that  was  the  ground  upon  which  the  rul- 
ing proceeded,  the  court  erred. 

[IB]  Interest  on  the  interest  due,  in  the 
circumstances  of  this  case,  no  date  for  the 
payment  of  the  deferred  warrants  having 
been  stipulated,  should  be  allowed,  it  seems, 
from  the  date  of  the  bringing  of  the  suit 
That  event  fixed  the  time  when  interest  un- 
der the  contract  became  due  and  payable. 
Ragland  v.  Wood,  71  Ala.  145,  46  Am.  Rep. 
305;  Stickney  v.  Moore,  108  Ala.  590,  19 
South.  76. 

In  order  that  a  judgment  may  be  rendered 
In  accordance  with  our  views,  the  evidence 
remaining  the  same,  the  judgment  will  be 
reversed,  the  cause  remanded. 

Reversed  and  remanded. 

McCLELLAN,  MAYFIELD,  and  SOMEE- 
VILLE,  J  J.,  concur. 
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COFFEY  et  aL  t.  CROSS  et  aL 
(Sapreme  Court  of  Alabama.  Dec  18,  1913.) 
L  Judgment  (§  526*)— Construction— Am- 
biguous Judgments. 
If  a  judgment  or  decree  as  entered  is  ob- 
scure, it  may  be  upheld  if  its  intention  is  made 
dear  by  reference  to  the  pleadings  and  other 
proceedings. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  969;  Dec  Dig.  §  526.*] 

2.  Divorce  (§  254*)— Decree— Construction. 

It  was  adjudged  in  a  divorce  suit  that  com- 
plainant be  allowed  the  value  of  $5,000  from 
her  husband's  real  estate,  "to  be  laid  off  and 
set  apart  as  hereinafter  directed,  for  the  main- 
tenance of  herself  during  her  natural  life,  or 
until  she  marries  again,  and  for  the  support  of 
her  said  child  born  of  the  wedlock  to  complain- 
ant and  defendant,  and  in  the  event  of  her 
death  or  marriage,  the  title  in  said  land  shall 
vest  in  said  boy  child,  *  ••  and  in  the 
event  of  his  death,  should  he  die  after  the 
death  or  marriage  of  his  mother,  it  shall  re- 
vert to  complainant;  said  lands  being  in  lieu 
of  any  dower  interest  and  distribution  she 
might  otherwise  have."  It  appeared  in  the  di- 
vorce proceeding  that  defendant  husband,  when 
he  married  his  wife,  was  living  with  another 
woman  and  continued  to  do  so,  and  after  the 
decree  he  recognized  her  children  as  his  own 
after  his  marriage,  and  such  illicit  relations 
were  the  principal  cause  of  bis  wife  suing  for 
divorce.  Complainant,  his  wife,  was  a  young 
woman  when  the  divorce  was  granted  and  her 
child  was  an  infant.  Held,  in  view  of  the  situ- 
ation, that  the  decree  vested  in  the  wife  the 
fee-simple  title  to  the  land,  upon  condition  that, 
if  she  died  or  married  before  her  infant  son's 
death,  he  should  enjoy  a  life  estate  in  the 
lands,  with  remainder  to  her. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  718-721;  Dec  Dig.  5  254.*] 

3.  Divorce  (§  249*)— Disposition  or  Prop- 
erty: 

Upon  awarding  the  wife  a  divorce,  the 
chancellor  could  vest  the  fee-simple  title  to  a 
part  of  the  husband's  land  in  the  wife  as  per- 
manent alimony  and  provided  that,  if  the  wife 
married  or  died  before  the  death  of  her  infant 
son,  the  son  should  have  a  life  estate  in  the 
land,  and  it  should  revert  on  his  death  to  his 
mother. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  701-705,  707,  709,  712;  Dec  Dig. 
f  249.*] 

Appeal  from  Chancery  Court,  Jackson 
County;  W.  H.  Simpson,  Chancellor. 

Suit  by  Charles  Macklin  Cross  and  others 
against  L  L.  CofTey  and  others.  From  a  de- 
cree for  complainants,  defendants  appeal. 
Reversed  and  rendered. 

The  suit  was  to  enjoin  said  Coffey  from 
assigning  or  otherwise  disposing  of  a  cer- 
tain note,  and  that  the  deed  made  to  com- 
plainant and  John  Benson  Cross  be  canceled, 
and  the  note  held  by  Coffey  be  surrendered 
and  canceled,  and  that  the  bond  and  mort- 
gage executed  to  one  Washington  be  rescind- 
ed and  canceled,  and  for  general  relief. 

W.  H.  Norwood  and  John  F.  Proctor,  both 
of  Scottaboro,  for  appellants.  Bouldin  & 
Wimberly,  of  Scottsboro,  for  appellees. 

DE  GRAFFENRIED,  J.  On  the  7th  day 
of  Hay,  1882,  Mary  J.  Ball,  of  Bedford  coun- 

•for  other  cam* 
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ty,  Tenn.,  was  married  to  Clark  Cross,  of 
Jackson  county,  Ala.  Clark  Cross  was  a  man 
of  means,  and  for  about  a  year  after  the  mar- 
riage said  parties  lived  together  as  husband 
and  wife  on  a  plantation  of  said  Cross,  in 
Jackson  county.  The  marriage  was  an  un- 
happy one,  and  about  a  year  after  it  was  con- 
tracted the  wife  left  the  home  of  said  Cross, 
returned  to  her  father  In  Tennessee,  and  on 
the  12th  day  of  September,  1883,  filed  a  bill 
of  complaint  against  the  said  Clark  Cross  in 
the  chancery  court  of  Jackson  county,  Ala., 
wherein  she  prayed  for  a  divorce  from  the 
bonds  of  matrimony  and  for  temporary  and 
permanent  alimony. 

Shortly  before  the  filing  of  the  bill,  a  son, 
the  Issue  of  the  marriage,  was  born  to  the 
said  Mary  J.  Cross,  and  the  fact  of  the  birth 
of  the  child,  Charles  Cross,  is  set  up  in  the 
bill.  The  divorce  proceedings  resulted  In  the 
rendition  by  the  chancellor  of  a  decree  di- 
vorcing said  Mary  J.  from  the  said  Clark 
Cross,  granting  to  the  mother  the  custody 
and  control  of  the  infant,  Charles  Cross,  fix- 
ing, the  amount  of  temporary  alimony  and 
finally  in  the  rendition  of  the  following  oth- 
er decree:  "It  is  adjudged,  ordered,  and  de- 
creed that  the  complainant  be  and  she  is  here- 
by allowed  the  value  of  $5,000  out  of  the  real 
estate  belonging  to  the  defendant,  Clark 
Cross,  to  be  laid  off  and  set  apart  as  here- 
inafter directed,  for  the  maintenance  of  her- 
self, during  her  natural  life,  or  until  she 
again  marries,  and  for  the  support  of  her 
said  child  born  of  the  wedlock  of  complain- 
ant and  defendant,  and,  in  the  event  of  her 
death  or  marriage,  the  title  In  said  land  shall 
vest  in  said  boy  child  of  complainant  and 
defendant,  and  In  the  event  of  his  death, 
should  he  die  after  the  death  or  marriage  of 
his  mother,  it  shall  revert  to  complainant 
Said  lands  to  be  In  lieu  of  any  dower  Interest 
and  distribution  she  might  otherwise  have 
in  her  said  husband's  estate." 

Under  the  above  decree  a  certain  tract  of 
land  of  the  said  Clark  Cross,  being  a  part  of 
a  larger  tract  belonging  to  him,  was  set 
apart  by  commissioners ;  and  the  report  and 
acts  of  the  commissioners,  in  so  setting  the 
land  apart,  were  by  the  chancery  court,  by 
special  decree,  confirmed.  The  said  Mary 
J.  Cross  went  into  the  possession  of  said 
tract  of  land  and  seems  to  have  remained  in 
possession  of  it  until  her  son,  Charles  Cross, 
arrived  at  lawful  age,  when  she  and  the  said 
Charles  Cross  conveyed  the  land,  in  fee  sim- 
ple and  with  covenants  of  warranty  as  to 
title.  The  purchasers  went  into  peaceable 
possession,  and  finally  I.  L.  Coffey  became,  by 
deeds  purporting  to  convey  a  fee-simple  title, 
and  with  covenants  of  warranty,  the  owner 
of  all  of  the  said  lands.  The  title  of  the  said 
Coffey  to  the  said  lands  was  derived,  how- 
ever, through  deeds  from  said  Mary  J.  Cross 
and  her  son,  Charles  Cross,  and  his  title  to 
the  lands  Is  to  be  determined  by  the  title 
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which  said  Mary  J.  Gross  and  her  said  son, 
Charles  Gross,  obtained  to  the  said  lands  un- 
der the  above  decree. 

After  the  rendition  of  the  above  decree  of 
divorce,  the  said  Clark  Cross  filed  in  the 
probate  court  of  Jackson  county  his  writ- 
ten declaration  adopting  Charles  Macklln 
Bass,  William  0.  Bass,  and  John  Benson 
Bass,  minor  sons  of  one  Clarissa  Bass,  as  his 
children  so  as  to  make  them  capable  of  in- 
heriting his  estate.  In  this  declaration  he 
declared  that  the  names  of  these  children 
should  be  Cross  Instead  of  Bass,  and  since 
that  time  they  have  been  so  known.  Sub- 
sequent to  said  adoption  of  said  children,  the 
said  Clark  Cross  married  the  said  Clarissa 
Bass,  the  mother  of  said  children  so  adopted 
by  him;  and  the  said  Clarissa  became  the 
mother  of  a  daughter  of  said  Clark  Cross, 
viz.,  Eliza  Marvin  Cross.  The  said  Mary  J. 
Cross,  and  her  son,  Charles  Cross,  and  the 
said  Clarissa  Cross,  Charles  Macklln  Cross, 
William  C.  Cross,  John  Benson  Cross,  and 
Eliza  Cross,  still  live.  The  said  Clark 
Cross  died  on  April  5,  1907,  and  left  behind 
him,  therefore,  as  bis  widow,  the  said  Claris- 
sa Cross,  his  second  wife,  and  as  his  heirs 
the  said  Charles  Cross,  the  son  of  his  first 
wife,  Mary  J.  Cross,  and  the  said  Charles 
Macklln  Cross,  William  C.  Cross,  John  Ben- 
son Cross,  and  Eliza  M.  Cross. 

1.  On  the  18th  day  of  August,  1911,  I.  L. 
Coffey  and  his  wife,  Mary,  conveyed  by  deed, 
with  covenants  of  warranty,  the  land  set 
apart  to  said  Mary  J.  Cross,  as  permanent 
alimony,  to  said  Charles  Macklln  Cross  and 
John  Benson  Cross.  It  is  claimed  in  this  pro- 
ceeding that  this  conveyance  from  Coffey 
and  wife  to  Charles  Macklln  and  John  Ben- 
son Cross  conveyed,  not  a  fee-simple  title  to 
said  lands,  but  at  best  only  a  life  estate  and 
an  undivided  one-fifth  interest  in  remainder 
in  said  lands.  It  is  contended  by  the  appel- 
lees that  said  Mary  Cross  took  only  a  life 
estate  in  said  lands,  and  that  her  said  son, 
on  the  death  of  his  father,  became  the  own- 
er, at  best,  of  only  an  undivided  one-fifth  in- 
terest in  remainder  in  said  lands.  This 
claimed  defect  in  the  title  to  the  lands  is,  as 
we  understand  this  record,  the  foundation 
upon  which  the  charge  of  fraud,  which  con- 
stitutes the  equity  of  the  bill  of  complaint,  is 
based.  In  other  words,  if  the  said  Coffey 
and  wife  conveyed  to  Charles  Macklln  and 
John  Benson  Cross  a  perfect  fee-simple  title 
to  the  lands  described  in  the  deed,  then  the 
complainant  is  not  entitled  to  relief. 

This,  then,  brings  us  squarely  to  a  con- 
struction of  the  decree  under  which  the  said 
Mary  Cross,  the  first  wife  of  Clark  Cross, 
and  her  son  claimed  title  to  the  said  lands, 
and  which  decree  we  have  above  set  out 

[1]  2.  In  1  Black  on  Judgments,  p.  138,  | 
123,  we  find  the  following :  "The  rule  for  the 
construction  of  ambiguous  judgments  Is  clear- 
ly stated  by  the  Supreme  Court  of  Kansas  in 
the  following  language:  'Whenever  the  entry 


of  a  Judgment  is  so  obscure  as  not  to  clearly 
express  the  exact  determination  of  the  court, 
reference  may  be  had  to  the  pleadings  and 
the  other  proceedings;  and  if,  with  the  light 
thus  thrown  upon  such  entry,  its  obscurity  is 
dispelled  and  its  intended  signification  is 
made  apparent,  the  Judgment  will  be  upheld 
and  carried  into  effect  in  the  same  manner 
as  though  its  meaning  and  intent  were  made 
clear  and  manifest  by  its  own  terms.'  This 
ruling  also  applies  to  decrees  in  equity.  The 
meaning  and  effect  of  a  decree  may,  in  case 
of  doubt,  be  ascertained  by  reference  to  the 
bill  and  other  proceedings,  particularly  when 
these  are  referred  to  in  the  decree  itself." 

[2]  The  bill  for  divorce,  which  resulted, 
finally,  in  the  rendition  of  the  above  decree, 
showed  a  state  of  facts  which,  we  think,  in- 
dicated to  the  chancellor,  who  rendered  the 
decree,  the  necessity,  in  his  decree,  of  not 
only  providing  for  the  said  Mary  Cross  but 
also  of  providing  for  her  son,  should  she  die 
or  marry  before  the  death  of  the  son.  The 
bill  showed  that  Clark  Cross  was  the  reputed 
father  of  the  children  whom  he  afterwards 
adopted  and  that  their  mother  was  his  mis- 
tress. The  bill  further  showed  that  the  said 
Clark  Cross  was  living  with  the  said  Claris- 
sa Bass  as  his  mistress  when  he  married  the 
said  Mary  J.  Ball,  and  that  he  openly  con- 
tinued his  relations  with  the  said  Clarissa 
after  his  said  marriage.  In  fact,  the  bill 
shows  that  the  relations  of  Clark  Cross  with 
Clarissa  and  his  open  recognition  of  her  chil- 
dren as  his  own,  after  his  marriage,  was  the 
prime  cause  of  the  separation  which  finally 
resulted  in  the  divorce  proceedings.  The 
complainant  in  the  divorce  proceedings  was  a 
young  woman ;  her  child  was  an  infant  when 
the  decree  was  rendered;  and  there  was  a 
possibility  that  the  complainant  would  again 
marry.  The  property  which  was  set  apart  as 
permanent  alimony  was  the  property  which 
was  taken  by  the  decree  of  the  court  in  invi- 
tum  from  the  father  of  said  infant  The 
open  adulterous  relations  of  Clark  Cross  with 
the  said  Clarissa  Bass,  and  the  open  recogni- 
tion which  Clark  Cross  gave  to  her  children 
as  his  children,  were  at  least  indications  to 
the  chancellor  that,  when  he  rendered  the  de- 
cree fixing  permanent  alimony,  he  was  prob- 
ably nmiring  the  last  provision  which  would 
ever  be  made,  In  any  way,  out  of  the  property 
of  Clark  Gross,  for  the  benefit  of  the  said 
Mary  Cross  or  of  her  said  child. 

[3]  It  was,  of  course,  competent  for  the 
chancellor,  in  rendering  his  decree  for  per- 
manent alimony,  to  vest  the  fee-simple  title 
to  the  land  set  apart  as  permanent  alimony 
In  the  said  Mary  Cross.  As  this  is  true,  it 
was  no  concern  of  the  said  Clark  Cross  that 
the  chancellor  saw  proper,  in  said  decree,  to 
declare  that  in  the  event  the  said  Mary 
Cross  should  marry  or  die  before  the  death  of 
her  said  son,  then  the  son  should  have  a  life 
estate  in  the  said  land,  and  that  at  his  death 
the  lands  should  revert  or  go  back  to  the 
said  Mary  Cross.   We  think,  after  a  careful 
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consideration  of  this  case,  that  the  chancel- 
lor, by  the  above-quoted  decree,  Intended  to 
Test  in  Mary  Gross  the  fee-simple  title  to  the 
land,  but  that  he  also  intended  that,  if  she 
died  or  married  before  the  death  of  her  said 
son.  then  the  son  should  have  a  life  estate  in 
said  lands.  It  was  the  evident  idea  of  the 
chancellor  that  the  complainant  might  again 
marry,  and  it  was  his  purpose  to  declare  that, 
if  she  did  so,  then  her  said  son  should  have 
the  use  of  the  land  as  long  as  he  lived.  This 
provision  would  cut  off  the  second  husband  or 
any  children  born  to  Mary  Cross  of  a  subse- 
quent marriage  from  any  use  of  the  property 
voile  the  said  son  of  Clark  Cross  lived.  It 
was  also  the  evident  purpose  of  the  chancel- 
lor to  so  hedge  the  title  decreed  to  the  wife 
as  that,  during  the  life  of  the  son,  should  she 
marry  or  die  before  he  died,  she  could  not, 
without  the  consent  of  the  son,  sell  it,  devise 
it  by  will,  or  otherwise  dispose  of  it,  so  as  to 
defeat  his  right  to  use  and  occupy  it  so  long 
as  he  lived.  Putting  this  construction  upon 
the  decree,  no  word  is  changed  in  it,  and  we 
feel  that  in  so  construing  the  decree  we  have 
given  that  effect  to  it  which  the  chancellor's 
words  were  intended  to  express.  There  is, 
of  course,  an  element  of  doubt  about  this 
matter,  but  after  a  full  and  careful  consid- 
eration of  the  record,  had  in  consultation  be- 
fore the  preparation  of  this  opinion,  the 
above  is  the  effect  of  our  conclusion. 

The  above  being  true,  the  decree  of  the 
court  below  is  reversed ;  and  a  decree  is  here 
rendered  dismissing  the  complainant's  bill  of 
complaint 

Reversed  and  rendered.  All  the  Justices 
concur. 


GILLEY  et  aL  v.  DENMAN. 

(Supreme  Court  of  Alabama.    Dec  4,  1918.) 

1  Appeal  and  Ebbob  (5  721*)— Assignments 
or  Errob — Joint  Assignments— Review. 
Where  one  of  the  defendants  who  nominal- 
ly appealed,  was  not  a  party  to  the  judgment, 
bis  joinder  in  the  others  assignments  of  error 
would  be  regarded  as  redundant  and  without 
prejudice  to  the  consideration  of  the  assign- 
men  ta  on  their  merits. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  If  2985-2989;  Dec.  Dig.  § 
721.*] 

2.  Homestead  (|  118*)— Conveyance— Wife's 

SlGSATCJBE — DtXBESS — EFFECT. 

Where  the  wife's  signature  to  a  deed  of 
the  homestead  was  obtained  by  fraud  or  duress 
of  the  husband  and  the  grantee,  the  husband 
»nd  wife  are  not  precluded  from  recovering  the 
land,  except  as  against  a  bona  fide  purchaser 
from  the  grantee. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  »  192.  195.  203-209.  216.  217;  Dec. 
1%  I  118.'] 

3.  Evidence  (J  268*)— Admissions— Acts  or 

COSSPIBATOBS. 

In  ejectment,  where  a  scheme  on  the  part 
of  plaintiff  and  his  grantee  to  coerce  plaintiff's 
wife  to  sign  the  deed  was  shown,  the  acts  of 
plaintiff  in  that  behalf  were  admissible  against 


the  grantee  or  his  privies,  whether  he  was  pres- 
ent or  not 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  83  994-1002;  Dec.  Dig.  8  253.*] 

4.  Homestead  (I  129*)  —  Conveya woe—  Evi- 
dence— Bona  Fides. 

In  ejectment,  where  defendants  claimed 
nnder  a  deed  from  plaintiff  and  his  wife,  evi- 
dence that  the  grantee  paid  nothing  for  the 
homestead  conveyed  to  him  was  admissible  as 
affecting  his  own  right,  and  contingently  that 
of  his  grantee,  to  protection  as  a  purchaser  for 
value. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  51  238.  234;  DecDig.  |  129.*] 

5.  Appeal  and  Ebbob  (|  203*)  —  Pbesenta- 
tion  of  Gbounds— Objection  to  Compe- 
tency op  Witness. 

Where  the  competency  of  a  witness  was 
not  challenged  at  the  trial,  it  could  not  be  ques- 
tioned on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  1064;  Dec.  Dig.  §  203.*] 

6.  Ejectment  (8  90*)— TbiaIt— Evidence. 

In  ejectment  where  defendants  claimed 
under  a  deed  of  plaintiff's  grantee  executed  in 
August,  1910,  evidence  that  such  grantee  was 
in  possession  in  March.  1911,  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  8|  254-277;  Dec.  Dig.  I  90.*] 

7!  Appeal  and  Ebbob  (I  1050*)— Habmless 
Ebbob— Admission  of  Evidence. 

The  admission  of  such  evidence  could  not 
have  affected  the  case,  and  hence  was  not  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  65  1068.  1069.  4153-4157, 
4166;  Dec.  Dig.  5  1050.*] 

8.  Evidence  (8  151*)— Competency— Intent. 

In  ejectment  where  the  issue  was  whether 
plaintiffs  wife  had  signed  the  deed,  under  which 
defendants  claimed,  through  fraud  or  duress,  it 
was  not  competent  for  her  to  testify  that  she 
did  not  want  to  sign  the  deed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  440;  Dec.  Dig.  8  15L*] 

9.  Tbial  (8  82*)— Reception  of  Evidence— 
Genebal  Objection. 

Where  the  fact  was  relevant  but  the  mode 
of  proof  was  not  competent,  the  court  was  not 
in  error  in  overruling  a  general  objection  there- 
to, or  the  objection  that  it  was  irrelevant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  194-210;  Dec.  Dig.  8  82.*] 

10.  Appeal  and  Ebbob  (8  1078*)— Assign- 
ments of  Ebbob— Waives. 

An  assignment  of  error  is  waived  by  fail- 
ure to  argue  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4256-4261;  Dec.  Dig.  5 
1078.*] 

11.  Tbial  (f  252*)— Instructions— Applica- 
tion to  Evidence. 

In  ejectment  where  defendants  claimed 
under  a  deed  from  plaintiff  and  his  wife,  and 
where  the  wife  testified  that  she  was  induced 
to  sign  it  by  threats  and  duress  on  the  part  of 
her  husband  and  the  grantee,  an  instruction 
that  under  such  circumstances  the  deed  could 
be  set  aside  was  applicable  to  the  evidence. 

[Ed.  Note.— For*  other  cases,  see  Trial,  Cent 
Dig.  88  505,  596-612;  Dec  Dig.  8  252.*] 

12.  Tbial  (8  194*)  —  I  nstbuctions— Weight 
of  Evidence. 

The  court  by  such  instructions  did  not  un- 
dertake to  state  the  burden  of  measure  of  proof . 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  413.  436.  439-141,  446-454.  456-466; 
Dec  Dig.  8  194.*] 
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18.  Trial  (|  281^  —  Instructions— Specific 

Objection— Necessity. 

An  exception  to  an  instruction  which  in- 
cluded directions  which  were  plainly  correct, 
was  properly,  overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  694;  Dec.  Dig.  |  281.*] 

14.  Deeds  (f  71*)— Validity— Dcbess. 
Where  the  grantor's  wife  executed  a  deed 

under  coercion  by  her  husband  and  the  grantee, 
the  deed  would  be  void  although  acknowledged 
by  her  before  a  justice  of  the  peace  as  her  own 
act 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  183-189;  Dec.  Dig.  |  71.*] 

15.  Vendob  and  Pubchaseb  (II  228,  235*)— 
Bona  Fide  Pubchaseb— Notice— Considkb- 
ation. 

One  who  purchases  land  with  notice  that 
the  deed  to  his  grantor  was  obtained  by  fraud 
or  duress,  or  with  knowledge  of  such  facts  as 
would  put  bim  on  inquiry,  or  one  who  pays  no 
consideration,  cannot  defend  a  suit  to  recover 
the  land  by  the  grantor  in  the  invalid  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  S  495-501.  567-569. 
571-576;  Dec  Dig.  ft  228,  235.*] 

16.  Acknowledgment  (|  56*)— Impeachment 
of  Cebttfioatb— Fbaud  of  Offices. 

It  is  not  essential  to  the  impeachment  of 
a  certified  acknowledgment  that,  the  certifying 
officer  should  participate  in  the  fraud  or  duress 
practiced  upon  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  ||  301.  302,  315;  Dec.  Dig. 
f  56.*] 

17.  Acknowledgment  (|  55*)  —  Conclusive- 
ness—Impeachment. 

The  certificate  of  acknowledgment  of  a 
deed  is  conclusive  as  to  the  fact  and  circum- 
stances of  the  acknowledgment,  and,  as  to  a 
bona  fide  purchaser  for  value,  as  to  the  volun- 
tary execution  of  the  deed,  but  as  to  others  the 
voluntary  nature  of  the  deed  may  be  denied. 

[Ed.  Note— For  other  cases,  see  Acknowl- 
edgment Cent  Dig.  §§  290-300,  303-314 ;  Dec 
Dig.  |  55  •] 

18.  Trial  (|  255*)  —  Misleading  Instbuc- 
noNs— Request  fob  Instbuctions. 

Where  charges  are  misleading,  the  proper 
remedy  is  to  request  an  explanatory  charge. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig,  |{  627-641;  Dec  Dig.  |  255.*] 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty; E.  J.  Garrison,  Judge 

Ejectment  by  J.  A.  Denman  against  W.  It. 
Gilley  and  J.  A.  Brown.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

The  issues  raised  are  sufficiently  stated. 

The  following  are  the  first  six  assignments 
as  to  evidence:  (1)  Overruling  defendant's 
motion  to  exclude  the  testimony  of  Mrs.  Den- 
man, "Yes,  sir ;  I  reckon  it  was;  I  can't  read 
or  write,  but  I  reckon  I  put  it  here,"  in  an- 
swer to  the  question,  "Was  yqur  name  put 
to  any  paper,  do  you  know?'  (2)  Overruling 
defendant's  motion  to  exclude  testimony  of 
same  witness,  "Well,  he  wanted  my  husband 
to  give  him  a  deed  to  the  land,  and  he  could 
get  money  on  It,  and  run  a  mule  pen,  and  go 
halvers,  and  I  refused  to  sign  It,  and  they 
threatened  to  abandon  me  and  the  children." 
(3)  Objection  to  the  answer  of  same  witness: 
"My  children  were  then  present  My  hus- 
band threatened  me,  and  Gilley  told  me  he 


would  abandon  me  and  the  children,  and  he 
would  never  held  me,  and  we  could  not  get 
along."  (4)  Testimony  of  same  witness:  "My 
husband  told  me  that  if  I  did  not  sign  the 
deed  to  that  land  he  would  have  John  Brown 
sell  it  out  from  under  me,  and  would  aban- 
don me  and  the  children."  (5)  Question  to 
same  witness:  "What  was  done  then?"  An- 
swer: "He  wanted  to  know  If  I  was  going  to 
sign  the  deed,  and  I  told  him  no  I  was  not." 
(6)  Answer  of  same  witness:  "He  said  he 
would  make  me  do  it  If  I  did  not  sign  it 
he  would  quit  me  and  the  children,  and  also 
told  me  he  would  whip  me  if  I  did  not  sign 
it."  The  other  assignments  appear  from  the 
opinion. 

The  following  charges  were  given  at  plain- 
tiff's request: 

"(1)  Even  If  the  Jury  should  believe  from 
the  evidence  that  Gilley  and  Denman  design- 
ed to  execute  the  deed  for  the  purpose 
of  defrauding  creditors,  yet  if  Mrs.  Denman 
did  not  participate  In  such  design,  and  if 
you  should  further  believe  that  Mrs.  Denman 
executed  said  deed  under  coercion  from  Den- 
man, participated  In  by  Gilley,  before  the 
execution  of  the  Heed,  and  that  Brown  knew 
of  or  was  put  on  notice  of  the  transaction 
between  the  Denmans  and  Gilley,  such  as 
would  have  informed  him  of  such  coercion, 
your  verdict  should  be  for  plaintiff. 

"(2)  I  charge  you  that  if  such  threats  were 
made  by  Denman  and  Gilley,  or  by  Denman 
alone,  of  which  Gilley  knew  before  he  re- 
ceived his  deed,  as  overcame  the  mind  and 
volition  of  Mrs.  Denman  so  as  to  cause  her 
to  execute  the  deed  to  Gilley,  then  It  would 
be  void  even  if  she  went  before  the  justice 
of  the  peace,  and  acknowledged  that  she 
signed  It  of  her  own  free  will  and  accord, 
and  no  title  passed  to  the  defendant  general- 
ly, if  Brown  had  notice  of  such  threats,  and 
of  the  circumstances  under  which  Mrs.  Den- 
man signed  the  deed,  or  had  such  notice  as  to 
put  him  on  Inquiry,  which,  If  pursued,  would 
have  Informed  him  of  such  threat 

"(3)  If  you  believe  from  the  evidence  that 
the  deed  from  Denman  to  Gilley  is  void,  and 
that  no  consideration  passed  from  defendant 
Brown  to  Gilley,  the  deed  to  Brown  is  void, 
and  your  verdict  should  be  for  the  plaintiff." 

Merrill  &  Vann,  of  Heflin,  for  appellants. 
Blackwell  &  Agee,  of  Anniston,  for  appellee. 

SOME RVILLE,  J.  [1  ]  The  appellee  brought 
an  action  of  ejectment  against  W.  L.  Gilley  In 
August  1910.  In  September,  1911,  John  A. 
Brown,  on  his  own  motion,  was  "made  de- 
fendant In  this  case  instead  of  W.  L.  Gilley," 
as  the  judgment  entry  recites.  The  bill  of 
exceptions  shows  that  only  one  defendant 
participated  in  the  trial,  and  reserved  ex- 
ceptions to  the  rulings  of  the  court,  and  th* 
judgment  is  "that  the  plaintiff,  J.  A.  Denman, 
have  and  recover  of  the  defendant,  John  A 
Brown,  the  land  sued  for,"  etc  The  appeal 
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as  shown  by  the  bond,  and  certificate  In  the 
transcript,  was  taken  and  is  prosecuted 
jointly  by  W.  L.  Gllley  and  J.  A.  Brown; 
and  all  alleged  errors  are  jointly  assigned 
by  them.  Had  the  judgment  run  against  Gll- 
ley and  Brown  Jointly,  the  assignments  of 
error  could  not  be  sustained  as  to  Gilley; 
and,  if  bad  as  to  him,  they  would  be  over- 
rated as  to  both  appellants.  This  is  a  rule 
of  appellate  practice  often  declared  and  con- 
stantly enforced  by  this  court  McGebee  v. 
Lehman,  Durr  &  Co.,  65  Ala.  316;  Kimbrell 
v.  Bogers,  90  Ala.  346,  7  South.  241 ;  Bench- 
am  v.  A.  S.  P.  Mfg.  Co.,  110  Ala.  555,  18 
Sooth.  314;  Davis  v.  Vandiver,  160  Ala. 
454,  49  South.  318,  and  numerous  other  au- 
thorities. We  are  of  the  opinion,  however, 
that  where,  as  here,  one  of  the  nominal  ap- 
pellants was  not  a  party  to  the  judgment, 
his  joinder  in  the  other's  assignments  of  er- 
ror should  be  simply  disregarded  as  redun- 
dant and  immaterial,  and  without  prejudice 
to  the  consideration  of  the  assignments  on 
their  merits. 

[2]  The  land  in  suit  was  the  homestead  of 
plaintiff,  and  defendant's  claim  is  founded 
upon  a  deed  executed  by  plaintiff  and  his 
wife  to  W.  L  Gilley,  who  In  turn  executed 
a  deed  to  defendant  There  is  no  defect  in 
the  form  of  the  deed  or  its  certificate  of 
acknowledgment  but  its  validity  is  im- 
peached by  plaintiff  on  the  ground  of  fraud 
or  duress  in  the  procurement  of  the  wife's 
signature  and  acknowledgment  participated 
in  by  both  himself  and  the  grantee.  This 
was  the  primary  issue  in  the  case,  and  if 
plaintiff  affirmatively  established  this  con- 
tention, he  waa  entitled  to  a  verdict,  unless 
defendant  showed  that  he  was  a  purchaser 
for  value  from  Gilley.  In  that  event  plain- 
tiff could  have  recovered  only  upon  his  show- 
ing that  defendant  purchased  with  knowledge 
or  notice  of  the  Infirmity  of  Gilley's  deed. 
Ely  v.  Pace,  139  Ala.  293,  35  South.  877; 
Moog  v.  Strang,  69  Ala.  98. 

[3]  The  first  13  assignments  of  error  are 
based  on  the  admission  of  testimony  against 
defendant's  objection.  The  issues  involved 
a  consideration  of  the  circumstances  accom- 
panying and  leading  up  to  the  execution 
of  the  deed  by  Mrs.  Denman,  and  of  acts  of 
coercion  on  the  part  of  her  husband  and  of 
Gilley,  the  grantee.  As  there  was  ample  evi- 
dence for  a  finding  by  the  jury  that  there 
was  a  confederated  scheme  on  their  part 
to  coerce  Mrs.  Denman  to  that  end  by  fear, 
force,  or  fraud,  the  acts  of  the  husband  in 
that  behalf  were  admissible  against  Gilley  or 
his  privies,  whether  he  was  present  or  not 

The  first  six  assignments  are  without  mer- 
it, since  the  testimony  admitted  was  relevant 
to  the  issues. 

[4,6]  It  was  proper  for  plaintiff  to  show 
that  Gilley  paid  nothing  for  the  homestead 
deeded  to  him,  as  affecting  his  own  right  to 
Protection  as  a  purchaser  for  value,  and  con- 
tingently that  of  Brown  also.  Mrs.  Denman' s 
statement  that  they  never  received  a  penny 


ifor  the  land  was  relevant  and  there  was 
i  no  other  specification  of  objections  to  its  ad- 
missibility.   The  witness'  competency  was 
not  challenged  then,  and  the  question  cannot 
be  raised  here. 

[I,  7]  Gilley's  deed  to  defendant  Brown  was 
^executed  in  August  1910.  That  Gilley  was 
not  in  possession  of  the  land  in  March,  1911, 
was  wholly  Immaterial,  but  the  admission  of 
plaintiffs  evidence  to  that  effect  could  not 
have  affected  the  case  in  any  way,  and  was 
not  reversible  error. 

[8, 1]  It  was  not  competent  for  Mrs.  Den- 
man to  testify  that  she  "did  not  want  to  sign 
the  deed,"  but  the  court  was  not  in  error  in 
overruling  a  general  objection  to  it  or  the 
objection  that  it  was  irrelevant  The  fact 
was  relevant  even  though  the  mode  of  proof 
was  bad. 

[10]  The  thirteenth  assignment  does  not 
exhibit  a  reversible  error,  but  in  any  case  it 
is  waived  by  appellant's  failure  to  argue  it 

[11]  In  the  oral  charge  to  the  jury  the 
court  stated  that  the  deed  executed  by  the 
woman  under  the  circumstances  narrated  by 
her  would  be  invalid,  and  would  be  set  aside. 
As  applied  to  Mrs.  Denman's  testimony,  the 
charge  was  clearly  proper;  the  credibility  of 
her  statements  being  submitted  to  the  jury. 
The  Jury  could  not  have  been  misled,  as  sup- 
posed by  appellant 

[12]  The  court  did  not  undertake  to  state 
the  burden  or  measure  of  proof  in  that  part 
of  its  charge. 

[13]  Appellant's  exception  to  another  part 
of  the  oral  charge,  which  included,  among 
other  things,  the  statement  that  the  burden 
was  on  defendant  if  plaintiff  proved  the 
alleged  duress,  to  show  that  he  was  an  in- 
nocent purchaser,  should  have  been  confined 
to  this  particular  proposition.  The  other 
statements  included  in  the  exception  were, 
on  the  evidence  before  the  court  very  plain- 
ly correct  and  hence  the  exception  was  prop- 
erly overruled. 

[14, 16]  The  special  charges  given  at  the  re- 
quest of  plaintiff  are  correct  statements  of 
the  law. 

[1 6]  It  is  not  essential  to  the  impeachment 
of  a  certified  acknowledgment  that  the  cer- 
tifying officer  should  participate  in  the  fraud 
or  duress  practiced  upon  the  grantor,  and 
none  of  our  decisions  have  so  held.  See 
Orendorff  v.  Suit  167  Ala.  564,  52  South. 
744,  and  cases  cited. 

[1 7]  There  is  a  manifest  distinction  in  fact 
between  the  impeachment  of  the  certificate 
of  acknowledgment  and  the  impeachment  of 
the  acknowledgment  merely.  If  the  grantor 
comes  before  the  officer,  and  in  any  way  ac- 
knowledges hla  execution  of  the  deed,  juris- 
diction is  acquired,  and  the  certificate  has 
the  force  and  effect  of  a  judgment  which 
cannot  be  impeached  at  all  as  against  a 
bona  fide  purchaser  for  value.  Grider  v. 
A.  F.  L.  M.  Co.,  99  Ala.  281,  12  South.  775, 
42  Am.  St  Rep.  58. 

The  officer  does  not  certify  that  the  grantor 
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executed  the  Instrument  voluntarily,  but  only 
that  he  acknowledged  that  he  had  done  so, 
The  fact  and  circumstances  of  the  acknowl- 
edgment are  conclusively  shown  by  the  cer- 
tificate in  the  case  above  stated,  but  the  vol- 
untariness of  the  execution  is  another  ques- 
tion. 

The  grantor's  acknowledgment,  however, 
whether  voluntary  In  fact  or  not,  estops 
him  from  self-contradiction  in  that  regard  as 
against  any  purchaser,  immediate  or  remote, 
who  pays  value  for  the  property  without 
knowledge  or  notice  of  its  falsity. 

The  impeachment  Of  the  certificate  is  in 
effect  the  impeachment  of  a  quasi  judgment. 
The  impeachment  of  the  acknowledgment, 
as  to  voluntariness,  presents  an  ordinary  is- 
sue of  fact  resting  in  parol 

Cognizance  of  this  distinction  will  perhaps 
serve  to  explain  and  harmonize  the  numerous 
statements  to  be  found  in  the  long  line  of 
our  cases  dealing  with  the  several  aspects  of 
this  question.  See  Rarnett  v.  Proskauer,  62 
Ala.  486;  Miller  v.  Marx,  65  Ala.  322;  Smith 
v.  McGulre,  67  Ala.  34;  Moog  v.  Strang,  69 
Ala.  98;  Grider  v.  A.  F.  L.  M.  Co.,  99  Ala. 
281,  12  South.  775,  42  Am.  St  Rep.  58;  Sel- 
lers v.  Grace,  150  Ala.  181,  43  South.  716; 
Russell  v.  Holman,  156  Ala.  432,  47  South. 
205. 

The  special  charges  referred  to  do  not  in- 
clude any  instruction  to  the  jury  as  to  the 
measure  of  proof  required  for  the  impeach- 
ment of  the  acknowledgment  for  fraud  or 
duress  on  the  part  of  the  grantee,  and  we 
need  not  therefore  notice  appellants'  criti- 
cisms of  them  in  that  regard. 

[18]  If  they  were  misleading  in  not  specify- 
ing that  Rrown's  knowledge  of  the  fraud  or 
duress  practiced  on  Mrs.  Denman  must,  -  to 
be  effective,  have  preceded  his  payment  of  a 
valuable  consideration  for  the  deed  he  re- 
ceived from  Gilley,  the  proper  remedy  was 
an  explanatory  charge. 

We  find  no  prejudicial  error  In  the  record, 
and  the  judgment  will  be  affirmed. 

Affirmed. 

McCLELLAN,  MAYFIELD,  and  SAYRD, 
JJ.,  concur. 


AMZI  GODDEN  SEED  CO.  v.  SMITH. 

(Supreme  Court  of  Alabama.    Dec  4,  1913.) 

1.  Trial  (5  253*)— Instructions—  Ig nosing 
Evidence. 

An  instruction,  in  an  action  for  breach  of 
warranty  in  the  sale  of  seed,  which  precluded 
recovery  if  defendant  exhibited  to  plaintiff  a 
sample  of  the  kind  of  oats  plaintiff  had  agreed 
to  buy,  though  there  was  evidence  that  defend- 
ant had  not  delivered  the  kind  of  oats  it  had 
agreed  to  deliver  and  plaintiff  had  agreed  to 
buy,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S8  613-623 ;   Dec.  Dig.  §  253.*] 


2.  Appeal  and  Error  (|  1064*)— Harmless 
Error— Instruction. 

Error  in  instructions,  in  an  action  for 
breach  of  warranty  in  the  sale  of  seed,  that 
plaintiff  could  not  recover  if  defendant  exhibit- 
ed to  him  a  sample  of  the  kind  of  oats  plaintiff 
had  agreed  to  bay,  where  there  was  evidence 
that  defendant  did  not  deliver  to  plaintiff  the 
kind  it  had  agreed  to  deliver,  was  prejudicial; 
the  evidence  making  it  a  jury  question  whether 
defendant  delivered  the  kind  of  oats  it  agreed 
to  deliver  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  4219,  4221-4224;  Dec 
Dig.  §  1064.*] 

3.  Trial  (§  194*)— Instructions—  Weight  of 
Evidence. 

An  instruction,  in  an  action  for  breach 
of  warranty  in  selling  seed,  that  if  plaintiff 
saw  the  printed  note  on  defendant's  billhead 
and  read  it  before  he  purchased,  and  nothing 
was  said  about  the  warranty  plaintiff  was  pre- 
sumed to  have  contracted  with  reference  to 
such  note,  was  erroneous,  where  it  was  merely 
a  matter  of  inference  under  the  evidence  wheth- 
er plaintiff  considered  the  billhead  when  he 
agreed  to  purchase. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Del  ftg413,194?•]43a~441,  446"454*  466-4(k}; 

4.  Trial  (§  194*)— Instructions— Weight  of 
Evidence. 

A  charge  upon  the  effect  of  evidence,  which 
was  susceptible  of  a  construction  other  than 
that  placed  upon  it  by  the  court,  invades  the 
province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  j§  413,  436,  439-441,  446-454,  456-^06; 
Dec.  Dig.  |  194.*} 

5.  Sales    (|    446*)  —  Counterclaim  fob 
Rreach  of  Warrantt— Instructions. 

In  an  action  for  breach  of  warranty  in  the 
sale  of  seeds,  defendant  pleaded  "as  a  defense" 
that  at  the  time  the  action  waa  commenced 
plaintiff  was  indebted  to  defendant  in  the  sum 
named  by  an  account  then  due  and  payable 
to  defendant,  "which  it  hereby  offers  to  set  off 
against  the  demands  of  the  plaintiff,  and  it 
claims  judgment  in  the  excess."  Held  that, 
while  the  plea  was  in  effect  a  set-off  and  re- 
coupment, a  contention  by  defendant  that  be- 
cause it  was  proved  without  conflict,  except 
as  to  the  purchase  price  of  the  seeds  in  con- 
troversy which  went  to  make  up  the  sum  claim- 
ed by  defendant,  defendant  was  entitled  to  a 
general  affirmative  charge  on  the  ground  that 
the  plea  purported  to  answer  the  whole  cause 
of  action  was  without  merit 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1309-1317;   Dec.  Dig.  §  446.*] 

Appeal  from  City  Court  of  Birmingham; 
William  M.  Walker,  Judge. 

Action  by  Herbert  W.  Smith  against  the 
Amzl  Godden  Seed  Company.  Judgment  for 
defendant  on  a  set-off,  and,  from  an  order 
granting  plaintiff's  motion  for  a  new  trial, 
defendant  appeals.    Affirmed.  . 

The  charge  set  out  in  the  tenth  ground  for 
motion  for  new  trial  was  given  at  the  request 
of  defendant,  and  is  as  follows:  "If  you  find 
from  all  the  evidence  in  this  case  that  defend- 
ant agreed  to  deliver  to  plaintiff  oats  of  the 
kind  and  variety  known  as  rust  proof  oats,  and 
that  it  exhibited  to  him  a  sample  of  the  oats 
it  had  for  sale  of  that  kind  or  variety,  and 
which  it  bought  In  the  market  as  rust  proof 
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oats,  then  plaintiff  cannot  recover  damages 
for  a  breach  of  warranty  as  to  a  kind  or 
variety  of  oats." 

Tbe  court  also  gave,  at  defendant's  request, 
the  following  charge  set  out  in  tbe  four- 
teenth ground:  "If  plaintiff  saw  the  note  on 
tbe  bill  head  and  read  it,  and  this  before  he 
purchased  the  oats,  and  nothing  was  said  as 
to  warranty,  plaintiff  is  presumed  to  have 
contracted  with  reference  to  this  note." 

Alien  &  Bell,  of  Birmingham,  for  appel- 
lant Cabaniss  &  Bowie,  of  Birmingham,  for 
appellee. 

SAYRE,  J.  In  an  action  by  appellee 
against  appellant  for  an  alleged  breach  of 
warranty  in  the  sale  of  some  seed  oats,  de- 
fendant recovered  Judgment  over  on  its  plea 
of  set-off  and  recoupment.  On  Smith's  mo- 
tion the  court  below  set  aside  the  judgment 
for  error  committed  in  the  trial,  and  from 
this  ruling  on  the  motion  the  Seed  Company 
has  appealed,  contending  that  the  trial  was 
unaffected  by  error,  but  that  on  the  contrary 
the  court  erred  in  its  ruling  on  the  motion. 

[1,2]  There  was  error  in  giving,  on  de- 
fendant's request,  the  charge  assigned  as  the 
tenth  ground  of  error  in  plaintiff's  motion 
for  a  new  trial.  Plaintiff  contended,  and 
brought  some  testimony  tending  to  sustain 
his  contention,  that  defendant  had  not  deliv- 
ered the  kind  of  oats  it  (defendant)  had 
agreed  to  deliver.  -  The  charge  precluded 
plaintiff's  recovery  because  defendant  exhib- 
ited to  him  a  sample  of  the  kind  of  oats  he 
(plaintiff)  had  agreed  to  buy,  although  it  (de- 
fendant) delivered  a  wholly  different  and 
inferior  kind.  The  charge  was  clearly  er- 
roneous and  should  have  been  refused.  Ap- 
pellee, recognizing  this  fact,  is  very  clear  in 
tbe  statement  of  his  position  that  obviously 
tbe  charge  was  not  intended  to  assert  the 
proposition  stated  on  the  bare  face  of  it,  and 
that  evidently  it  had  no  influence  or  effect 
whatever  with  the  Jury.  Probably  so;  but 
there  is  nothing  in,  the  record  of  the  court's 
action  that  goes  to  show  that  the  error  of 
the  charge  was  cured  or  rendered  innocuous, 
nor  can  we  say  that  the  evidence  was  so 
overwhelmingly  favorable  to  defendant  as 
that  error  against  the  plaintiff  was  of  no 
consequence  in  the  matter  of  the  jury's  con- 
clusion of  fact.  The  effect  of  the  evidence 
was  fairly  debatable,  and  its  determination 
presented  a  question  within  the  exclusive 
province  of  the  Jury,  while,  as  for  the  sug- 
gestion that  the  Intendments  of  common 
sense  should  be  indulged  in  favor  of  the 
charge,  the  statute  (section  5364  of  the  Code) 
commands  that  charges  moved  for  by  either 
party  must  be  given  or  refused  in  the  terms 
in  which  they  are  written.  We  are  unable, 
therefore,  to  say  that  there  was  no  reversi- 
ble error  in  giving  the  charge,  and  hence  we 
cannot  say  that  the  court  below  erred  in  set- 
ting aside  tbe  result  so  attained. 
[3,4]  The  charge  given  to  defendant  and 


assigned  .for  error  in  the  fourteenth  ground 
of  plaintiff's  motion  for  a  new  trial  was 
erroneous  also.  It  asserts  that  the  printed 
matter  on  defendant's  billheads,  if  read  by 
plaintiff  before  the  transaction  in  question, 
and  if  nothing  was  said  as  to  warranty  at 
the  time  of  the  transaction  in  dispute,  was 
conclusive  against  plaintiff.  This  printed 
matter,  which  concerned  the  terms  on  which 
defendant  sold  its  seeds,  was  circumstantial 
and  evidential  only.  It  was  a  matter  of  in- 
ference whether  the  plaintiff  had  in  mind 
tbe  matter  of  these  billheads  when  he  enter- 
ed into  the  agreement  for  the  purchase  of 
the  oats.  On  the  whole,  the  jury  might  have 
inferred  that  he  did  not  A  charge  upon  the 
effect  of  evidence,  which  is  susceptible  of  a 
construction  different  from  that  placed  on  it 
by  the  court,  invades  the  province  of  the 
Jury  and  is  error.  Stanley  v.  Nelson,  28  Ala. 
514. 

The  trial  court,  setting  aside  the  verdict 
and  judgment,  put  its  action  specifically  up- 
on the  error  of  those  charges  we  have  ex- 
amined, and  thus  inferential  ly  indicated  its 
opinion  that  there  had  intervened  no  other 
reversible  error.  We  are  strongly  inclined  to 
think  that  the  other  charges  discussed  and 
held  for  error  in  appellee's  brief  were  mis- 
leading only  and  would  not  have  availed  for 
a  reversal  on  appeal  from  the  result  of  the 
trial  itself.  But  in  view  of  our  decision  to 
affirm  the  action  of  the  trial  court  In  setting 
aside  the  judgment,  already  indicated,  it  is 
not  necessary  to  go  further  in  our  statement 
touching  the  other  charges  or  to  express  an 
opinion  as  to  whether  the  fact  that  the  trial 
judge  assigned  specific  reasons  for  his  ruling 
on  the  motion  should  be  allowed  to  limit  the 
inquiry  In  this  court  The  following  cases 
may  be  consulted  on  this  point:  Earter  v. 
Peck,  121  Ala.  636,  25  South.  1012;  L.  &  VS. 
R.  B.  Co.  v.  Sullivan  Timber  Co.,  126  Ala. 
103,  27  South.  760;  Woodward  Iron  Co,  v. 
Brown,  167  Ala.  317,  52  South.  829. 

[5]  Defendant  in  the  court  below  pleaded 
Inter  alia  as  follows:  "And  defendant  as  a 
defense  to  the  action  of  the  plaintiff  salth 
that  at  the  time  said  action  was  commenced 
the  plaintiff  was  Indebted  to  the  defendant  In 
the  sum  of  f  181  by  account  which  was  theu 
due  and  payable  to  the  defendant  and  which 
it  hereby  offers  to  set  off  against  the  demands 
of  the  plaintiff,  and  he  (It)  claims  judgment 
for  the  excess."  Now  appellant  claims  that 
its  set-off  was  proved  without  conflict,  or  It 
was  except  as  to  the  purchase  price  of  the 
seeds  in  controversy,  which  went  in  part  to 
make  up  the  sum  claimed  in  the  plea,  and 
that  the  defendant  was  entitled  to  the  gen- 
eral affirmative  charge  because  the  said  plea 
purported  to  answer  the  whole  asserted 
cause  of  action.  In  unmistakable  effect  the 
plea  is  a  plea  of  set-off  and  recoupment  It 
does  not  deny  plaintiff's  claim.  Inferentially 
It  admits  that  claim,  for  the  purposes  of  the 
plea  only  however,  and  alleges  a  counter- 
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claim.  It  scarcely  seems  necessary  to  say 
that  appellant's  contention  on  this  point  is 
without  merit 

The  judgment  of  the  trial  court  on  the 
motion  Is  affirmed. 

Affirmed. 

McCLELLAN,  MATFIELD,  and  SOMER- 
VILLE,  JJ.,  concur. 


Ex  parte  LAWLER,  Probate  Judge. 
(Supreme  Court  of  Alabama.    Dec.  16,  191&) 

L  Gband  Juby  ({  8*)  —  Number  or  Grand 
Juhobs — Construction  of  Statute. 

Code  1907,  f  7283,  provides  that  if  15 
qualified  grand  jurors  do  not  appear,  or  if  the 
number  appearing  is  reduced  below  15  for  any 
cause,  "the  court  must  cause  an  order  to  be 
entered"  commanding  the  sheriff  to  summon 
twice  the  number  of  persons  required  to  com- 
plete the  grand  jury,  "and  in  any  event  the 
court  may  in  its  discretion  order  a  sufficient 
number  of  qualified  jurors  summoned  to  in- 
crease the  number  of  grand  jurors  to  18,"  and 
the  persons  summoned  by  him  must  appear  and 
serve  under  the  same  penalties  as  if  regularly 
summoned  on  the  original  list  Jury  Law 
(Gen.  Acts  [Sp.  Sess.]  1909,  p.  312)  I  17,  pro- 
vides that  the  court  shall  require  all  persons 
named  in  the  venire  to  be  called,  and  shall  hear 
their  excuses,  and  shall  cause  the  names  of  all 
jurors  not  excused  to  be  written  on  separate 
slips  and  placed  in  a  box,  and  thereupon  the 
judge  "must"  draw  from  the  box  at  grand  Jury 
terms  the  names  of  18  jurors,  who  shall  be 
impaneled  as  the  grand  jury  for  that  term. 
Section  20  provides  that,  in  the  event  the  ju- 
ries after  being  completed  should  be  reduced 
below  the  number  required  by  law,  the  courts 
shall,  in  the  manner  provided  herein,  supply 
all  deficiencies  in  the  number  of  any  jury,  and 
section  21  requires  a  judge  who  needs  grand 
jurors  to  draw  them  from  the  jury  box.  Held, 
that  the  court  is  not  required  to  add  new  mem- 
bers to  the  grand  jury  unless  it  is  reduced  be- 
low 15  in  number,  though  it  may  in  its  discre- 
tion increase  the  number  to  18  grand  jurors 
when  there  are  less  than  that  number. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  §§  3-6;  Dec.  Dig.  §  3.*] 

2.  Statutes  (§  231*)— Construction— Revi- 
sion. 

The  addition  of  new  words  in  a  revision  of 
a  statute  does  not  necessarily  alter  the  con- 
struction of  the  former  statute,  but  it  will  be 
construed  to  do  so  if  the  legislative  purpose 
to  make  a  change  clearly  appears. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  312;  Dec.  Dig.  §  231.*] 

3.  Grand  Jurt  (§  29*)— Additional  Jurors- 
Construction  of  Statutes. 

Code  1907,  §  7305,  providing  that  if,  by 
reason  of  the  provisions  of  section  7304.  pro- 
hibiting a  grand  juror  from  taking  part  in  de- 
liberations over  certain  offenses,  the  number 
of  grand  jurors  is  reduced  below  13,  the  court 
must  supply  such  deficiency  and  the  persons 
so  placed  on  the  jury  must  serve  only  during 
such  investigation,  only  refer  to  the  addition 
of  temporary  and  not  permanent  grand  jurors. 

[Ed.  Note'.— For  other  cases,  see  Grand  Jury. 
Cent  Dig.  §  67 ;  Dec  Dig.  §  29*] 

Petition  for  mandamus  by  W.  T.  Lawler, 
individually  and  as  Judge  of  Probate,  to  com- 
pel James  H.  Ballentine,  judge  of  the  law 
and  equity  court  of  Madison  county,  to  strike 


from  the  court  files  a  grand  Jury  report,  rec- 
ommending petitioner's  impeachment  Peti- 
tion denied. 

The  grounds  of  petition  are  that  when  the 
grand  jury  was  organized  that  made  the  re- 
port recommending  the  impeachment  of  the 
probate  judge,  It  consisted  of  18  qualified  cit- 
izens of  the  county,  and  that  it  was  organized 
October  6,  1913;  that  on  October  20,  1913, 
two  members  of  said  grand  jury  were  excus- 
ed by  the  court,  and  two  other  qualified  cit- 
izens were  drawn  and  impaneled  and  sworn 
as  grand  jurors  to  take  the  place  of  the  two 
that  had  been  excused,  and  on  October  27, 
1913,  three  other  members  of  said  original 
body  were  excused  by  the  court,  and  three 
qualified  citizens  of  the  county  drawn  and 
impaneled  and  placed  upon  the  grand  jury  to 
take  the  place  of  those  three  which  had  been 
excused,  and  on  October  30,  1918,  said  body 
as  thus  constituted,  and  consisting  of  13  men 
who  had  been  originally  Impaneled  as  mem- 
bers of  said  grand  Jury,  together  with  the 
five  who  were  afterwards  drawn  and  impan- 
eled and  placed  upon  said  grand  jury,  made 
and  returned  into  open  court  their  final  re- 
port in  writing,  among  other  things  recom- 
mending impeachment  proceedings  against 
petitioner  as  probate  judge  of  Madison  coun- 
ty. Then  follows  a  history  of  the  original 
application  to  the  judge  of  the  Madison  law, 
and  equity  court,  to  strike  from  the  files  and 
expunge  from  the  record  the  report  of  said 
body  and  his  orders  and  decrees  denying  pe- 
titioner's motion.  The  respondent  made  mo- 
tion to  quash  the  petition,  and  also  submitted 
his  answer  as  appears  in  the  opinion. 

Spragins  &  Speake  and  Cooper  &  Cooper, 
all  of  Huntsville,  for  appellant  James  H. 
Ballentine,  of  Huntsville,  and  R.  O.  Brlckell, 
Atty.  Gen.,  and  W.  I*  Martin,  Asst  Atty. 
Gen.,  for  appellee. 

DE  GRAFFENRIED,  J.  Section  7283  of 
the  Code  of  1907  is  in  the  following  language : 
"If  fifteen  persons,  duly  qualified  to  serve 
as  grand  jurors,  do  not  appear,  or  If  the  num- 
ber of  those  who  appear  is  reduced  below 
fifteen  by  reason  of  discharges,  or  excuses  al- 
lowed by  the  court,  of  by  any  other  cause,  the 
court  must  cause  an  order  to  be  entered  on 
the  minutes,  commanding  the  sheriff  to  sum- 
mon from  the  qualified  citizens  of  the  county 
twice  the  number  of  persons  required  to  com- 
plete the  grand  Jury,  which  order  the  sheriff 
must  forthwith  execute,  and  in  any  event 
the  court  may  in  its  discretion  order  a  suffi- 
cient number  of  qualified  furors  summoned 
to  increase  the  number  of  grand  furors  to 
eighteen,  and  the  persons  summoned  by  him 
are  bound  to  appear  presently,  and,  if  nec- 
essary, to  serve  as  grand  jurors,  under  the 
same  penalties  as  if  they  had  been  regularly 
drawn  and  summoned  on  the  original  list  of 
grand  jurors  for  the  term;  and  of  the  per- 
sons so  summoned,  If  a  greater  number  appear 


•For  other  cases  bm  same  topic  and  section  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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than  is  necessary  to  complete  the  grand  jury, 
the  names  must  be  written  on  separate  slips 
of  paper,  which  most  be  folded  or  rolled  up, 
ao  that  the  name  may  not  be  visible,  placed  in 
a  box,  or  some  substitute  therefor,  and  from 
them  most  be  drawn,  under  the  direction  of 
the  court,  a  sufficient  number  of  names  to 
complete  the  grand  jury."  The  above  sec- 
tion of  the  Code,  without  the  italicized  por- 
tions, appeared  in  all  of  our  previous  Codes, 
and  has  many  times  been  construed  by  this 
court  The  italicized  portions  were  added  to 
the  section  when  it  was  brought  forward  into 
our  present  Code.  Prior  to  the  change  which 
we  have  noted  in  italics,  this  court,  by  a 
long  line  of  decisions,  held  that  when  a  grand 
jury  is  once  legally  organized,  the  court  In 
which  the  organization  was  perfected,  had  no 
power  to  add  any  other  person  to  said  grand 
jury  unless  the  number  was  reduced  below 
15.  Berry  v.  State,  63  Ala.  127;  Kilgore's 
Case,  74  Ala.  1;  Blevins  v.  State,  68  Ala.  92 ; 
Nordan  v.  State,  143  Ala.  18,  39  South.  406; 
Osborn  v.  State,  164  Ala.  44,  45  South.  666. 
While  the  above  section  of  the  Code,  by  a 
strict  construction  might  have  been  held  to 
apply  only  to  the  action  of  the  court  in  organ- 
tyug  the  grand  Jury,  nevertheless  this  court 
has  uniformly  held  that  the  section,  before  it 
was  brought  forward  into  the  present  Code, 
read  in  connection  with  section  7282  of  the 
Code,  conferred  the  power  upon,  and  required 
the  court  to  increase  the  grand  jury  when 
the  number  feU  below  15.  In  other  words, 
the  section,  taken  in  connection  with  section 
7282  of  the  Code,  was  held  to  apply  to  grand 
Juries  already  organized,  as  well  as  to  those 
while  In  the  process  of  organization.  Peters 
t.  State,  98  Ala.  88,  13  South.  834 ;  Ramsey 
t.  State,  113  Ala.  49,  21  South.  209. 

[1]  It  will  be  noted  that  under  the  lan- 
guage of  the  statute  as  it  existed  prior  to  our 
present  Code,  the  court  was  required,  when 
organizing  a  grand  jury,  to  meet  the  provi- 
sions of  section  7282,  which  provides  that  "at 
least  fifteen  persons  must  be  sworn  on  the 
grand  jury,''  to  organize  a  grand  Jury  of  that 
many  persons  in  any  event,  and  this  court 
held  that,  in  no  event,  could  the  court,  if  as 
many  as  15  qualified  persons  appeared  and 
were  ready  and  willing  without  excuse  to 
serve  as  grand  jurors,  increase  the  grand 
Jury  beyond  that  number.  If  as  many  as  18 
or  17  or  16  or  15  qualified  persons  appeared  as 
grand  jurors  without  excuse,  then  it  was  the 
duty  of  the  court  to  organize  a  grand  jury 
composed  of  said  18,  or  17,  or  16,  or  15,  per- 
sons so  appearing.  In  other  words,  under 
the  decisions  of  this  court  prior  to  the  adop- 
tion of  our  present  Code,  a  court  had  no 
right,  under  the  very  language  of  the  above- 
quoted  statute,  in  perfecting  the  organization 
of  a  grand  jury,  to  add  to  those  qualified  per- 
sons appearing  as  grand  Jurors  unless  those 
appearing  as  duly  qualified  grand  jurors 
were,  for  some  reason,  reduced  below  the 
number  15.  If  they  were  reduced  below  the 


number  15,  then  the  court  was  required  to  in- 
crease the  number  to  15,  and,  under  the  above 
decisions,  the  court,  in  such  contingency,  was, 
in  its  discretion,  authorized  to  increase  the 
number  to  18.  With  reference  to  the  power 
of  the  court  to  increase  the  number  of  grand 
jurors  after  the  grand  jury's  organization, 
this  court  held,  in  construing  said  sections, 
that  so  long  as  a  grand  Jury  contained  as 
many  as  15  persons,  then  the  court  had  no 
power  to  increase  the  number  of  grand  Ju- 
rors; but  that  if  the  number  fell  below  16 
then  that  the  court  must  increase  the  number 
so  as  to  constitute  a  legal  grand  jury.  Pe- 
ters v.  State,  supra;  Ramsey  v.  State.  The 
power  of  the  court,  therefore,  to  increase  the 
number  of  grand  Jurors,  always,  prior  to  the 
adoption  of  our  present  Code,  depended  upon 
one  event,  viz.,  the  reduction  of  the  number 
of  grand  Jurors  below  15.  The  result  of  the 
language  of  the  above  sections  and  of  the 
above  decisions  was  that  indictments  were 
frequently  held  by  this  court  to  have  been 
vitiated  because  a  court,  upon  excusing  a 
grand  juror  for  the  term,  would  sometimes 
fill  his  place  with  another  qualified  person 
without  observing  that,  under  the  statute, 
the  one  event  upon  which  the  power  of  the 
court  to  fill  such  vacancy  arose  had  not  oc- 
curred, viz.,  that  the  grand  Jury  had  not  been 
reduced  below  the  number  15.  Blevins  v. 
State,  supra ;  Cross's  Case,  supra ;  Kilgore's 
Case,  supra.  To  remedy  this  deficiency  in 
our  law  the  Legislature,  In  adopting  our  pres- 
ent Code,  added  the  above  italicized  words  to 
our  statute  and  said,  in  plain  language,  that 
"in  any"— not  one— "event  the  court  may,  in 
its  discretion,  order  a  sufficient  number  of 
qualified  Jurors  summoned  to  Increase  the 
number  of  grand  Jurors  to  18." 

[2]  The  sections  now  under  consideration 
were  brought  forward  into  our  Codes  of  1876, 
1886,  and  1896,  with  the  construction  which 
this  court  had  placed  upon  them— and  which 
construction  we  have  above  explained — and 
when  the  Legislatures  adopted  said  Codes  of 
1876,  1886,  and  1896,  they,  in  effect,  wrote 
Into  the  sections,  as  a  part  of  them,  the  de- 
cisions of  this  court  construing  them.  When, 
therefore,  the  Legislature,  in  adopting  the 
present  Code,  placed  In  section  7283  the 
words  which  we  have  above  italicized,  it 
clearly  intended  to  declare  that,  in  the  fu- 
ture, at  all  times  and  in  any  event,  a  court 
should  have  the  right  within  its  discretion, 
if  for  any  valid  reason  a  grand  Jury  was  re- 
duced in  number  below  18,  to  increase  that 
number  to  18.  The  sections,  as  they  are  now 
worded,  require  that  a  grand  Jury  shall,  at 
all  times,  be  composed  of  at  least  15  qualified 
grand  jurors,  and  that  at  all  times  it  may,  in 
the  discretion  of  the  court,  be  kept  at  the 
number  of  18.  While  in  the  revision  of  a  stat- 
ute the  addition  thereto  of  new  words  does 
not  necessarily  alter  the  construction  of  the 
former  statute,  nevertheless,  when  the  legis- 
lative purpose  in  making  the  change  plainly 
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appears,  then  the  law  will  be  construed  to  be 
changed. 

2.  Section  18  of  the  new  jury  law  (see 
pamph.  Gen.  &  Loc  Acta,  Sp.  Sess.  1909,  p. 
312)  provides  as  follows:  "The  court  shall 
require  all  persons  named  In  the  venire  to 
be  called,  and  shall  then  hear  all  excuses  and 
claims  of  exemptions  and  disqualifications, 
and  after  passing  upon  all  of  the  excuses,  or 
claims,  shall  cause  the  names  of  all  the  Jurors 
in  attendance  upon  the  court  on  that  day, 
and  who  have  not  been  excused  by  the  court, 
to  be  written  on  separate  slips  of  paper,  or 
cards;  and  placed  in  a  hat,  or  box,  and  there- 
upon the  judge  of  the  court  mutt,  in  open 
court,  draw  from  the  hat,  or  box,  at  terms 
requiring  grand  juries,  the  names  of  eighteen 
jurors  who  shall  be  empanelled  and  sworn 
as  the  grand  jury  for  that  term  of  the  court,** 
etc  We  direct  attention  to  the  fact  that 
when,  in  impaneling  a  grand  Jury,  as  many  as 
18  qualified  persons  appear  without  excuse, 
then,  the  court  is  required,  by  the  above- 
quoted  act,  to  Impanel  that  number — 18 — as 
the  grand  Jury.  Patterson  v.  State,  171  Ala. 
2,  54  South.  696.  The  provisions  of  the  above 
act,  in  so  far  as  the  number  of  said  grand 
Jurors  to  be  impaneled  is  concerned,  are 
mandatory,  and  when  as  many  as  18  qualified 
persons  appear  without  excuse,  then  the 
grand  jury  mutt  be  organized  with  18 
grand  jurors.  Patterson  v.  State,  supra.  If 
less  than  18,  but  as  many  as  15,  appear  with- 
out excuse,  then  the  court  may,  under  the 
provisions  of  section  7283  of  the  Code,  organ- 
ize the  grand  jury  at  the  number  thus  ap- 
pearing. Patterson  v.  State,  supra.  Other 
Instances  in  which  a  grand  jury  composed  of 
less  than  18  persons  may  be  legally  organized 
are  fully  set  forth  in  the  cause  of  Patterson 
v.  State,  supra. 

8.  It,  therefore,  appears  from  the  very  lan- 
guage of  the  above-quoted  section  18  of  the 
jury  law  that  when  as  many  as  18  legally 
qualified  persons  appear  without  excuse,  then 
the  court  must  organize  a  grand  Jury  com- 
posed of  that  many  grand  Jurors.  In  such 
a  case  a  grand  jury  composed  of  18  persons 
is  the  only  legal  grand  jury  which  the  court 
can  organize,  and  while  it  would,  after  hav- 
ing been  so  organized,  under  the  provisions 
of  section  7282  of  the  Code,  remain  a  legal 
grand  jury  until  its  number  was  decreased 
below  15,  nevertheless  the  court,  under  the 
provisions  contained  in  tbe  above  italicized 
portions  of  said  section  7283  of  the  Code, 
would,  in  the  event  the  number  fell  below 
18,  within  its  discretion,  have  the  right  to 
increase  the  number  to  18. 

Section  20  of  the  jury  law  (see  pamph.  Gen. 
&  Loc.  Acts,  supra,  p.  314)  provides,  among 
other  things,  as  follows:  "In  the  event  the 
juries,  either  grand  or  petit,  after  being  com- 
pleted should  be  reduced  from  any  cause 
below  the  number  required  by  law,  the  court 
shall,  In  the  manner  provided  in  this  act  sup- 
ply all  deficiencies  in  the  number  of  any  such 
Jury  in  the  court**    This  provision  relates 


solely  to  the  manner  in  which,  in  case  a 
grand  Jury  falls  below  the  legal  number,  15, 
the  deficiency  in  the  grand  jury  shall  be  sup- 
plied. It  does  not  preclude  the  court,  if  the 
number  falls  below  18,  from  supplying  the 
deficiency  in  the  manner  prescribed  by  the 
act 

Section  21  of  said  jury  law  (pamph.  Gen. 
&  Loc.  Acts,  supra,  p.  314)  provides,  among 
other  things,  that  "whenever  any  judge  of  a 
court  or  of  a  division  of  a  court  needing 
jurors  grand  or  petit  requires  it  he  shall 
procure  the  Jury  box  and  the  key  thereto 
and  shall,  as  soon  as  he  has  drawn  there- 
from the  jurors  required  at  that  time  have 
the  key  and  box  delivered  to  any  other 
judge,"  etc  This  quoted  provision  of  the 
Jury  law,  in  our  opinion,  provides  an  ample 
method  for  securing  the  presence  of  any 
number  of  qualified  persons  which  the  Judge 
of  a  court  may  lawfully  add  to  any  grand 
Jury.  It  is  therefore  our  opinion  that  while, 
under  the  letter  of  the  law,  the  court  below 
was  not,  in  the  instant  case,  required  to  add 
new  members  to  the  grand  Jury  before  that 
grand  Jury  was  reduced  below  15,  neverthe- 
less that  under  said  section  7283  of  the  Code 
as  it  now  exists,  the  court  had  a  right  In  its 
discretion,  when  that  grand  Jury  fell  below 
18,  to  increase  it  to  18,  and  that  our  new  jury 
law  provided  ample  machinery  for  supplying 
the  deficiency. 

Taking  Into  consideration  the  history  of 
sections  7282  and  7283  of  the  Code,  and  the 
unbroken  line  of  decisions  which  definitely 
fixed  their  meaning  before  the  addition  of  the 
new  words  to  section  7283  of  the  Code,  tak- 
ing into  consideration  the  history  of  our  new 
jury  law,  in  the  light  of  which  these  sections 
must  now  be  read,  taking  Into  consideration 
the  evident  purpose  of  our  legislators  In 
framing  our  new  jury  law  to  so  hedge  the 
selection  of  our  juries,  both  grand  and  petit 
as  to  prevent  the  possibility  of  fraud  or  par- 
tiality In  their  selection  and  lmpanelment 
and,  at  the  same  time,  the  equally  evident 
purpose  of  the  Legislature  that  the  act 
should  be  liberally  construed  In  favor  of  the 
validity  of  Juries,  grand  and  petit  organized 
In  compliance  with  the  forms  provided  by 
the  act  taking  Into  consideration  the  fact 
that  as  was  pointed  out  in  Patterson's  Case, 
supra,  the  grand  Jury,  under  the  terms  of  the 
new  Jury  law,  for  the  ordinary  court  having 
Juries,  must  be  organized  with  18  jurors,  we 
are  constrained  to  hold  that  the  purpose  of 
the  Legislature  In  adding  tbe  new  words  to 
the  statute  Is  clear,  and  that  the  legislative 
purpose  In  adding  the  new  words  will  be  de- 
feated unless  the  statute  is  held  to  be  as  we 
have  above  construed  it  This  is  made  plain 
by  section  18  of  the  new  Jury  law,  to  which 
we  have  above  referred.  It  is  only  In  excep- 
tional Instances,  pointed  out  In  the  Patter- 
son Case,  that  a  grand  jury  can  lawfully  be 
organized  with  less  than  18  persons.  The 
grand  jury  Is  one  of  the  most  Important 
bodies  which  exercises  functions, .  in  the 
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state  When  the  Legislature  passed  the  new 
jury  law  that  body  so  hedged  the  selection  of 
Jurors,  grand  and  petit,  that  neither  a  pre- 
siding judge  nor  any  other  officer  can  tell, 
until  the  name  of  the  juror  is  drawn  from 
the  box,  who  the  person  Is  to  be,  with  whom 
a  deficiency  in  a  jury,  grand  or  petit,  is  to  be 
supplied.  Haying  thus,  by  legislative  enact* 
ment,  removed,  as  far  as  human  experience 
could  indicate,  the  possibility  of  fraud,  im- 
position, or  partiality  in  the  selection  of  ju- 
rors, it  was  not  unreasonable  that  In  sec- 
tion 29  of  the  act  the  Legislature  should 
bare  indicated  to  the  courts  that  It  was  the 
purpose  of  the  Legislature  that  the  act 
should  receive  that  construction  at  the  hands 
of  the  courts  which  would  carry  into  effect 
the  purposes  of  the  Legislature  in  passing 
the  act  So  long  as  the  selection  of  tales  ju- 
rors remained  in  the  discretion  of  some  court 
official,  the  opportunities  for  fraud  or  par- 
tiality in  their  selection  were  great  During 
that  period  it  was  appropriate  that  the  Leg- 
islature and  the  courts  should,  to  protect  the 
liberty  and  property  of  the  citizens — to  save, 
indeed,  in  its  purity  and  in  its  independence 
the  right  of  trial  by  jury  from  either  legis- 
lative or  judicial  encroachment— require  a 
strict  construction  of  the  laws  respecting  the 
organization,  or,  If  organized,  the  completion, 
of  both  grand  and  petit  juries.  Having,  how- 
ever, so  far  as  human  foresight  can  provide, 
eliminated  the  opportunities  for  fraud,  par- 
tiality, or  oppression  in  the  organization  of 
our  grand  and  petit  juries,  the  Legislature, 
in  order  that  justice  may  be  administered  in 
onr  courts  "without  sale,  denial,  or  delay," 
has  declared  that  the  present  jury  law  shall 
not  receive  an  illiberal  interpretation  at  the 
hands  of  the  courts,  and  it  Is  the  duty  of  the 
courts  to  -obey  the  legislative  will. 

4.  Under  our  law  as  it  now  exists,  a  grand 
Jury  mutt,  at  all  times,  be  composed  of  not 
less  than  15  persons,  and  it  may  exist  with 
16, 17,  or  18,  persons.  The  court  may,  in  its 
discretion,  keep  it  at  18,  but  if  it  does  not 
so  long  as  the  stated  number,  16,  is  present 
it  is  a  legal  grand  jury.  Patterson  v.  State, 
supra. 

There  is  not  a  word  in  said  case  of  Patter- 
son v.  State,  supra,  from  which  a  contrary 
holding  can  be  inferred.  The  opinions  of  the 
Court  of  Appeals  in  Yeager  v.  State,  62 
South.  318,  and  in  Hafley  v.  State,  62  South. 
319,  are,  however,  not  in  accordance  with  the 
above  views.  The  Court  of  Appeals  simply 
followed  our  former  decisions,  and  we  doubt 
if  the  italicized  changes  in  section  7283  of 
lie  Code  were  called  to  the  attention  of  that 
court. 

[3]  5.  In  the  above  discussion  we  have  not 
referred  to  sections  7304  and  7305  of  our 
Code.  Those  sections  refer  only  to  the  ad- 
dition of  temporary,  and  not  to  the  addition 
of  permanent,  grand  jurors.  Ob  born  v.  State, 
134  Aln.  44,  45  South.  666. 
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6.  It  follows,  therefore,  from  what  we 
have  said  above  that  in  our  opinion  the  grand 
jury  which  made  the  report  which  we  have 
under  consideration  was  a  validly  constitut- 
ed grand  jury,  and  that  the  judgment  of  the 
court  below,  refusing  to  grant  the  motion  to 
expunge  the  report  from  the  records  of  the 
court  should  be  affirmed.  And  the  petition 
for  the  writ  of  mandamus  is  accordingly  de- 
nied. 

Mandamus  denied.  All  the  Justices  con- 
cur. 


SOARBROUGH  et  al.  v.  SCARBROUGH 
et  al. 

(Supreme  Court  of  Alabama.    Nov.  25,  1913.) 

1.  Appeal  and  Ebbor  (|  1078*)— Waiveb  of 

ERBOB. 

Errors  not  insisted  upon  in  the  briefs  will 
be  considered  as  waived. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4256-4261;  Dec  Dig.  8 
1078.*] 

2.  Wills  (5  155*)— Contest. 

Where  undue  influence  is  charged,  the 
question  for  determination  is  whether  the  will 
or  the  particular  provision  challenged  was  the 
result  of  the  testator's  free  will  or  whether  his 
will. was  overcome  by  the  dominant  influence 
of  another. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8S  375-381 ;  Dec.  Dig.  |  155.*] 

3.  Wills  (§  163*)— Contest  —  Bubden  of 
Pboof. 

The  presumption  of  undue  influence  is  not 
raised,  nor  is  the  burden  of  proof  as  to  that 
issue  shifted  to  the  proponent  of  the  will,  or  to 
one  who  would  sustain  it  after  probate,  by  the 
mere  fact  that  the  beneficiary  occupied  a  con- 
fidential relation  toward  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  388-402 ;  Dec.  Dig.  |  163.*] 

4.  Wills  (§  163*)— Burden  of  Pboof. 

Where  the  beneficiary  occupied  a  confiden- 
tial relation  to  the  decedent  and  took  an  active 
part  in  the  preparation  or  procurement  of  the 
will,  the  burden  is  shifted,  and  the  proponent 
is  bound  to  show  that  the  will  was  not  induced 
by  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  168.*] 

5.  Wills  (8  166*)  —  Contest  —  Bubden  of 
Proof. 

•  In  a  will  contest  evidence  of  the  benefi- 
ciary's participation  in  the  making  of  the  will 
held  perhaps  sufficient  to  cast  on  him  the  bur- 
den of  proof  to  show  want  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  88  421-437;  Dec  Dig.  8  166.*] 

6.  Wills  (8  168*)— Contest—  Pbesumption. 

Irregularities  or  preferences  in  bequests, 
particularly  in  the  case  of  collateral  kindred, 
will  not  raise  a  suspicion  against  the  validity 
of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  88  388-402 ;  Dec.  Dig.  8  163.*] 

7.  Wills  (8  166*)— Contest— Evidence—  Suf- 
ficiency. 

In  a  will  contest,  evidence  held  insufficient 
to  show  that  the  principal  beneficiary  fraudu- 
lently misrepresented  the  value  of  the  testa- 
trix's property,  so  that  by  his  machinations  he 
would  receive  a  greater  share  than  she  intend- 
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ed ;  it  appearing  that  other  natural  objects  of 
her  bounty  were  made  residuary  legatees  while 
he  was  given  a  specific  legacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  421-437;  Dec.  Dig.  8  166.*] 

8.  Wills  (§  163*)— Equity— Urdu*  Influ- 
ence. 

The  presumption  of  undue  influence  in 
case  of  a  gift  inter  vivos  to  one  occupying  a 
position  of  trust  toward  the  donor  does  not  ap- 
ply with  all  of  its  strictness  to  a  bequest  to 
one  occupying  such  relation ;  for  in  the  case  of 
a  gift  inter  vivos  the  donor  denudes  himself, 
while  in  the  case  of  a  testamentary  gift  he 
merely  disposes  of  property  which  he  can  no 
longer  use. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  388-402;  Dec  Dig.  §  163.*] 

9.  Wills  (8  163*)— Contest— Undue  Influ- 
ence—Presumption. 

The  presumption  of  undue  influence  arising 
in  case  of  bequests  to  one  occupying  a  confi- 
dential relation  toward  the  testator  may  be  re- 
butted. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  88  388-402;  Dec.  Dig.  8  163.*] 

10.  Wills  (8  157*)— Contest— Undue  Influ- 
ence. 

That  a  testatrix  who  left  the  bulk  of  her 
estate  to  her  brother,  with  whom  she  made  her 
home  after  her  husband's  death,  had  no  inde- 
pendent advice,  will  not  establish  the  undue  in- 
fluence of  her  brother,  even  though  he  occupied 
a  position  of  trust  towards  her. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  88  383,  384;  Dec  Dig.  8  157.*] 

11.  Wills  (8  166*)— Contest— Pre  sumption. 
Where  the  contestants  of  a  will  based 

their  contest  on  the  presumption  of  undue  in- 
fluence which  arises  in  the  case  of  a  testamen- 
tary gift  to. one  occupying  a  position  of  trust 
toward  the  testator,  there  is  no  call  for  the 
application  of  the  doctrine  that  one  who  would 
procure  the  execution  of  a  will  by  fraud  will 
not  hesitate  to  uphold  it  by  perjury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  88  421-437;  Dec.  Dig.  8  166.*] 

12.  Wills  (8  163*)— Presumption. 

Actual  fraud  is  never  presumed,  even 
though  equity  out  of  considerations  of  public 
policy  will  not  allow  some  bequests  .to  stand 
where  they  are  made  to  persons  occupying  a 
confidential  relation  to  the  testator  and  donor. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  388-402;  Dec  Dig.  8  163.*] 

13.  Wills  (8  166*)  —  Contest  —  Evidence  — 
Sufficiency. 

In  a  suit  to  set  aside  a  will  on  the  ground 
of  undue  influence,  evidence  held  insufficient  to 
show  aught  but  the  beneficiary's  good  faith. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  421-437 ;  Dec  Dig.  8  166.*] 

Appeal  from  City  Court  of  Annlston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Bill  by  Wm.  A  Scarbrough  and  others 
against  A.  Lee  -Scarbrough.  From  a  decree 
for  defendant,  plaintiffs  appeal.  Affirmed. 

Blackwell  &  Agee  and  Charles  D.  Kline, 
all  of  Annlston,  and  Hill,  Hill,  Whiting  & 
Stern  and  Rushton,  Williams  &  Crenshaw,  all 
of  Montgomery,  for  appellants.  Rutherford 
Lapsley  and  Willett  &  Willett,  all  of  Annls- 
ton, for  appellee. 

SAYRE,  J.  [1]  The  bill  in  this  case  seeks 
to  set  aside  the  last  will  and  testament  of 


Mary  L.  Scarbrough,  deceased.  Stress  is 
laid  by  complainants,  who  have  taken  this 
appeal  from  a  decree  sustaining  the  will,  up- 
on the  proposition  that  the  will  was  the  prod- 
uct of  actual  fraud  on  the  part  of  the  princi- 
pal beneficiary,  or  of  undue  influence  exer- 
cised by  him.  There  is  in  the  bill  averment 
also  that  the  will  was  a  nullity  for  lack  of 
testamentary  capacity  In  the  testator;  but 
what  testimony  there  was  to  sustain  this 
bast-named  contention  was  overwhelmed  by 
evidence  to  the  contrary.  It  is  not  insisted 
upon  in  briefs  filed  in  this  court,  and  will 
be  dismissed  as  having  been  satisfactorily 
disposed  of  by  the  opinion  and  decree  In  the 
court  below.  As  for  the  questions  of  fraud 
and  undue  influence,  there  is  nothing  of  nov- 
elty in  the  principles  of  law  Involved  to  re- 
quire statement,  while,  as  for  the  facts,  we 
might  without  impropriety  leave  the  discus- 
sion of  them,  too,  where  the  learned  judge 
of  the  city  court  left  it  in  his  decree.  How- 
ever, the  case  has  been  discussed  at  consid- 
erable length  at  the  bar  and  In  briefs,  some 
expression  of  our  views  will  be  expected,  and 
so  will  be  given  as  briefly  as  may  be. 

[2-4]  In  cases  of  this  character,  where  un- 
due influence  is  charged,  the  issue  set  be- 
fore the  court  is  whether  the  instrument  or 
the  particular  provision  challenged  was  the 
result  of  testator's  free  will,  or  whether  his 
intention  to  so  provide  was  produced  by  the 
dominant  influence  of  another  mind.  In  this 
jurisdiction  the  presumption  of  undue  in- 
fluence is  not  raised,  nor  is  the  burden  of 
proof  as  to  that  issue  shifted  to  the  pro- 
ponent of  the  will,  or  to  one  who  would  sus- 
tain it  after  probate,  by  the  mere  fact  that 
the  beneficiary  occupied  a  confidential  rela- 
tion towards  testator.  Where,  however,  in 
addition  to  such  relation  of  trust  and  con- 
fidence, circumstances  of  suspicion  are  shown, 
as,  for  example,  that  the  beneficiary  took 
part  in  the  preparation  or  procurement  of  the 
will,  the  burden  is  shifted,  and  the  law  lays 
it  upon  the  proponent  to  show  that  the  con- 
tested instrument  or  provision  was  not  su- 
perinduced by  undue  Influence.  Bancroft  v. 
Otis,  91  Ala.  279,  8  South.  286,  24  Am.  St 
Rep.  904. 

[6]  It  is  not  denied  that  Dr.  Scarbrough,  to 
whom  we  shall  hereafter  refer  as  the  defend- 
ant, the  chief  beneficiary  under  the  will  of 
his  sister  Mrs.  Scarbrough,  enjoyed  his  sis- 
ter's confidence  to  a  high  degree.  During 
the  life  of  her  husband,  on  the  frequently  re- 
curring occasions  of  his  violent  and  danger- 
ous drunkenness,  she  had  been  accustomed  to 
ask  and  receive  this  brother's  assistance  and 
care.  During  her  brief  widowhood  of  about 
two  months,  defendant  had  been  her  active 
and  trusted  agent  in  the  management  of  the 
considerable  estate  left  to  her  by  her  bus- 
band  who,  notwithstanding  his  habits,  bad 
been  a  successful  man  of  business.  Their 
relations  were  unquestionably  confidential  in 
a  high  degree,  and,  though  she  was  a  woman 
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of  good  mind,  she  had  the  limitations  one 
would  expect  to  find  In  one  of  her  sex  whose 
life  had  not  been  troubled  by  matters  of 
business.  We  are  entirely  satisfied  that  in 
respect  to  the  management  of  those  affairs 
which  devolved  upon  her  after  the  death  of 
ber  husband  defendant  stood  in  such  relation 
to  the  testatrix  that  probably,  if  he  had  been 
so  disposed,  he  might  have  imposed  his  judg- 
ment and  will  upon  her,  and  that  this  power 
and  Influence  might  have  been  so  extended 
as  to  dominate  the  making  of  her  will.  Such 
a  situation  must  attract  the  critical  attention 
of  the  court 

It  is  disputed  between  the  parties  whether 
the  activity  of  defendant  in  the  matter  of  the 
execution  of  the  will  was  such  as,  without 
more,  to  bring  him  within  the  rule  of  our 
law  in  respect  to  the  burden  of  proof.  When 
testatrix  executed  the  will  in  question  she 
bad  been  confined  to  her  bed  for  six  days. 
She  died  four  days  later.  From  the  testi- 
mony of  the  defendant  and  the  attending 
physician  we  find  that  defendant  did  nothing 
to  bring  his  sister's  mind  to  the  conclusion 
to  make  a  will.  She  was  ill  at  defendant's 
home  Defendant  and  the  physician  were 
apprehensive  bat  not  at  all  hopeless  of  her 
recovery.  On  several  occasions  she  stated 
to  defendant  her  desire  to  make  a  will.  De- 
fendant consulted  the  physician  who  thought 
it  unnecessary — said  she  would  recover. 
Finally,  however,  he  said  it  would  be  better 
to  let  her  make  the  will  and  get  it  off  her 
mind  Then  defendant,  acting  upon  his  sis- 
ter's suggestion,  made  a  memorandum  of  her 
wishes  and  by  her  direction  took  it  to  the 
lawyer  who  had  for  years  been  advising  her 
h  op  band  and  herself  about  their  affairs  of 
various  kinds.  The  lawyer,  acting  upon  his 
own  intitlatlve  entirely  and  upon  his  own 
notion  as  to  what  was  proper  and  expedient 
in  the  premises,  though  disposing  of  the  es- 
tate according  to  the  indicated  wishes  of  tes- 
tatrix, added  certain  collateral  provisions  to 
which  appellants  refer  as  being  greatly  for 
the  benefit  of  defendant,  but  some  of  which 
defendant  thinks  •imposed  burdens  upon  him 
of  which  he  would  have  been  gladly  relieved, 
to  wit:  He  Inserted  a  provision  that  de- 
fendant who  was  to  be  executor,  should  not 
be  required  to  give  bond  or  account  to  any 
court;  that  the  several  bequests,  the  one  to 
defendant  being  first  named,  should  be  satis- 
fied in  the  order  named ;  that  the  defendant 
as  executor  should  have  certain  enlarged 
powers  which  were  to  be  exercised  by  him 
a*  trustee  for  other  beneficiaries ;  and  that 
defendant  should  be  compensated  for  his 
services  as  executor  over  and  above  the  leg- 
acy to  him.  Defendant  we  may  fairly  in- 
fer, after  informing  himself  of  the  contents 
•.•f  the  will  as  drawn  by  the  lawyer,  submit- 
ted it  to  testratrix  and  left  it  with  her  for 
moderation.  Some  hours  later,  on  her  re- 
quest, he  summoned  the  lawyer  and  another 
i«raon  of  hex  nomination  to  witness  the  exe- 


cution of  the  will.  He  denies  doing  more. 
There  is  no  evidence  that  he  did  more.  He 
was  not  present  when  the  will  was  executed. 
Probably  on  these  facts  it  ought  to  be  held 
that  by  implication  defendant  suggested  to 
testatrix  his  approval  of  the  additional  provi- 
sions the  scrivener  had  put  into  his  draft  of 
the  will,  and  thereby  that  she  should  approve 
them.  All  the  rest  was  nothing  more  than 
the  mechanical  performance  of  services  re- 
quested by  testatrix,  and  could  have  had  no 
tendency  to  impose  defendant's  will  upon 
testatrix  in  any  respect  A  suggestion  of 
that  sort  looks  like  a  slender  thread  on  which 
to  hang  a  great  doctrine;  but  for  the  pur- 
poses of  this  case  we  will  concede  complain- 
ants' contention  that  this  was  activity  which, 
under  the  rule  of  our  law,  put  upon  defend- 
ant the  burden  of  proving  that  the  will  was 
not  the  product  of  undue  influence. 

[6]  Complainants  have  adduced  besides 
other  evidence  with  the  purpose  to  show  cir- 
cumstantial facts  which  must  be  taken  in- 
to consideration  in  this  connection.  Those 
tendencies  oil  the  complainants'  evidence  to 
which  we  here  refer,  and  upon  which  they  in- 
sist are:  That  defendant  had  the  opportuni- 
ty to  exercise  undue  influence  over  testatrix 
in  the  making  of  her  will;  that  he  was  a 
masterful  spirit  she  yielding  and  easily  in- 
fluenced ;  that  testatrix  disposed  of  her  prop- 
erty contrary  to  her  previously  expressed  in- 
tentions; that  defendant  failed  to  notify  rel- 
atives of  the  illness  of  testatrix;  that  he 
kept  the  execution  of  the  will  a  secret ;  that 
the  complaining  brothers  were  poor,  defend- 
ant well-to-do,  and  yet  defendant  took  under 
the  will  the  bulk  of  bis  sister's  property; 
that  defendant  misrepresented  to  testatrix 
the  value  of  her  estate,  so  that  she  supposed 
complainants  would  receive  as  residuary 
legatees  a  much  larger  benefit  than  they  will 
receive  If  the  will  is  sustained;  and,  lastly, 
that  testatrix  had  not  the  benefit  of  compe- 
tent Independent  advice.  The  effect  of  the 
evidence  touching  these  things  very  largely 
depends  upon  the  angle  from  which  they  are 
considered.  Accordingly,  the  parties  take 
very  different  views.  For  us  to  make  a  state- 
ment of  all  those  considerations  of  fact  which 
have  led  us  to  the  conclusion  that  the  learn- 
ed judge  below  arrived  at  a  correct  decision 
In  favor  of  defendant  would  require  a  recital 
of  the  larger  part  of  the  record.  Such  a 
statement  would  advantage  no  one  now  or 
hereafter.  We  propose,  therefore,  to  state 
our  views  in  a  general  way  and  leave  the 
case  with  that. 

That  defendant  had  opportunity  cannot  be 
denied.   It  has  already  been  conceded. 

We  are  unable  to  find  satisfactory  ground 
upon  which  to  base  either  branch  of  the  prop- 
osition that  defendant  was  a  masterful,  tes- 
tatrix a  yielding,  spirit  if,  as  seems  neces- 
sary to  appellants'  case,  it  argues  an  unusual 
development  of  those  characteristics  in  either 
of  them.   They  both  appear  to  us  to  have 
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been  well  balanced,  capable  people,  mindful 
of  their  own  Interests,  though  considerate 
of  the  rights  of  others. 

The  testimony  for  the  proposition  that  tes- 
tatrix had  expressed  different  ideas  about 
the  disposition  of  the  bulk  of  her  estate  we 
consider  to  be  in  part  untrustworthy,  In  oth- 
er part  trivial.  We  give  credit  to  a  part  of 
it,  but  that  part  relates  only  to  some  articles 
of  Jewelry  and  personal  adornment  evident- 
ly of  no  great  value  as  compared  with  the 
whole  estate. 

Defendant  did  fairly  well  in  notifying  rela- 
tives of  testatrix's  Illness,  if  that  has  any- 
thing to  do  with  the  question  at  issue.  We 
cannot  attach  any  Importance  to  the  evidence 
or  the  argument  on  this  point 

There  Is  no  suggestion  as  to  how  or  by 
whom,  other  than  defendant,  the  will  might 
have  been  more  appropriately  kept  during 
the  three  or  four  days  testatrix  survived  its 
execution,  nor  any  reason  why,  within  that 
time,  the  complaining  brothers  should  have 
been  notified  of  its  contents.  After  its  pro- 
bate, which  was  had  promptly,  but  decently 
and  in  due  course,  they  might  have  applied 
to  the  probate  court  for  information. 

Among  children  and  lineal  descendants,  if 
they  be  similarly  circumstanced,  some  ap- 
proach to  equality  may  be  expected  of  the 
normally  disposed,  freely  acting,  mind  when 
making  a  testamentary  disposition  of  proper- 
ty. But  the  law  Is  careful  of  the  right  of 
the  individual  to  dispose  of  his  property  ac- 
cording to  his  own  will.  Hence  the  rule  In 
respect  to  the  burden  of  proof  in  certain  con- 
ditions in  cases  where  undue  Influence  is 
charged.  Hence  also,  on  the  other  hand,  to 
quote  the  appropriate  language  of  the  judge 
below:  "Irregularities  or  preferences  In  be- 
quests do  not  signify  in  themselves  anything 
except  the  desire  of  the  testator.  In  the  ab- 
sence of  other  evidence,  inequality  would  not 
of  Itself  be  a  circumstance  of  the  slightest 
consideration  against  the  validity  of  a  will. 
More  especially  would  this  be  true  In  the 
case  of  collateral  kin,  but  even  in  a  case  of 
direct  descent  it  would  not  be  a  circumstance 
of  suspicion  without  something  else." 

[7]  That  defendant— referring  now  as  here- 
tofore to  Dr.  Scarbrough— fraudulently  mis- 
represented to  his  sister,  the  testatrix,  the 
value  of  her  estate,  and  thus  induced  a  divi- 
sion of  her  property  among  her  brothers  and 
the  children  of  a  deceased  sister  in  what 
must  have  seemed  to^  her  to  be  approximate- 
ly equal  parts  when  In  fact  as  residuary  lega- 
tees complainants' and  those  in  whose  inter- 
est they  are  contesting  got  only  a  small  pro- 
*  portion  of  the  estate,  or  that  he  misrepre- 
sented to  her  the  value  of  her  property  at 
all,  Is  a  conclusion  without  substantial  or  sat- 
isfactory support  in  the  record.  Complain- 
ants lay  stress  on  this  point  They  make  it 
the  subject  of  n  separate  brief.  They  say 
this  fact  alone  constituted  actual  fraud  for 
which,  apart  from  any  technical  rule  of  the 
.  courts  in  respect  to  undue  Influence,  the 


probate  of  the  wffl  to  question  should  be  set 
aside  and  the  will  Itself  annulled.   The  tes- 
timony in  support  of  this  insistence  proceeds 
entirely  from  Interested  parties,  it  is  improb- 
able, and  at  most  supports  only  the  inference 
that  defendant  had  informed  testatrix  that 
her  Interest  In  her  husband's  estate  would 
amount  to  $75,000  when  in  fact  it  was  worth 
not  more  than  $40,000,  possibly  $45,000.  This 
information,  if  given  to  testatrix  with  the 
fraudulent  purpose  charged,  must  have  been 
given  with  a  prescient  anticipation  of  the 
terms  of  a  will,  to  be  thereafter  executed, 
which  would  bequeath  testatrix's  stock  in 
the  Mercantile  Company,  constituting  the 
bulk  of  her  property,  to  defendant  and  leave 
the  rest  of  her  estate  to  be  divided  among 
residuary  legatees,  as  the  will  in  contest,  did, 
and  must  have  intended  also  that  thereafter, 
as  long  as  testatrix  might  live,  she  should 
be  kept  in  ignorance  of  the  value  of  her  es- 
tate and  thus  of  the  effect  of  the  will  she 
was  to  make.   In  view  of  the  facts,  a  most 
improbable  theory.    Testatrix   was  yet  a 
young  woman — at  least  she  was  not  old.  At 
the  time  in  question  she  was  in  apparent 
good  health.    She  was  depressed  by  the  re- 
cent death  of  her  husband  and  a  sister,  but 
the  thought  of  her  own  early  death  does  not 
seem  to  have  occurred  to  her  relatives.  There 
was  at  that  time  no  reason  why  It  should 
have  occurred  to  them.    She  and  they  were 
planning  how  and  where  she  should  live. 
We  conclude  therefore  that  if  defendant  mis- 
informed testatrix  about  the  value  of  her  es- 
tate he  did  so  because  he  was  himself  mis- 
informed, as  he  might  well  have  been.  Tes- 
tatrix's property  came  to  her  from  her  hus- 
band, who  had  then  been  dead  less  than  two 
months,  and  consisted  to  the  main  of  inter- 
ests in  business  enterprises  as  to  the  value  of 
which,  upon  liquidation,  defendant,  though 
he  had  them  in  charge  for  testatrix,  may 
well  have  been  mistaken.    At  any  rate,  on 
the  evidence  in  the  record,  we  do  not  enter- 
tain a  suspicion  even  that  defendant  at  any 
time  deliberately  and  knowingly  deceived  tes- 
tatrix to  reference  to  her  estate  for  the 
fraudulent  purpose  of  producing  the  will  in 
contest. 

[8-10]  Complainants  urge  that  testatrix 
should  have  had  competent  Independent  ad- 
vice in  the  matter  of  making  her  will.  in 
the  short  Interval  since  her  husband's  death 
testatrix  had  intrusted  her,  business  affairs  to 
her  brother,  the  defendant  j_Equity  has  es- 
tablished the  wholesome  doctrine  that  where 
such  relation  Is  shown  undue  influence  i» 
presumed  in  the  case  of  a  gift  inter  vivos. 
This  doctrine  has  been  extended  in  this  coun- 
try to  cases  of  testamentary  gifts ;  but  there 
is  an  Inherent  difference  to  the  two  cases 
which  must  affect  to  some  degree  the  meas- 
ure of  proof  necessary  to  overturn  the  pre- 
sumption which  equity  indulges  as  a  matter 
of  public  policy,  for  In  the  case  of  a  gift  inter 
vivos  the  donor  denudes  himself,  while  lr»  tht 
case  of  a  testameutary  gift  he  has  the  t&utis- 
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faction  of  disposing  of  that  which  he  can  no  J 
longer  use.  Huguenin  v.  Baseley,  2  White  & 
Tudor  Lead.  Cas.  1276.  The  presumption  In 
any  case  may  be  overturned  by  proof  of  com- 
i-etent  Independent  advice  and  counsel  or 
by  any  other  evidence  which  satisfies  the  Ju- 
dicial conscience  that  the  gift  was  the  volun- 
tary and  well-understood  act  of  the  testator's 
mind.  The  only  advice  which  it  occurs  to  us 
testatrix  could  possibly  have  needed  as  affect- 
ing those  provisions  of  the  will  to  which  com- 
plainants really  object  would  have  been  ad- 
rice  as  to  the  relative  values  of  the  speclflc 
and  residuary  gifts.  Defendant,  If  he  would 
rely  on  the  fact  that  testator  had  Independent 
advice  on  that  subject,  certainly  need  not 
show  that  testatrix  was  furnished  with  a 
complete  Inventory  of  her  property  and  Its 
value.  To  require  that  would  be  to  deny  to 
her  the  right  in  the  emergency  of  her  condi- 
tion to  dispose  of  her  property  according  to 
her  desire.  She  had  no  material  Interest  to 
serve  or  conserve.  She  had  the  right  to  dis- 
pose of  her  property  In  her  own  way  even 
though  capriciously.  Any  one  going  to  advise 
her  could  only  say  to  her  that  the  will  she 
proposed  to  make  would  give  the  larger  part 
of  her  estate  to  defendant  We  think  It  high- 
ly probable  she  knew  that  If  so,  the  lack  of 
independent  advice  cannot  count  as  a  circum- 
stance against  the  validity  of  the  will;  that 
Is,  It  is  not  to  be  taken  as  a  badge  of  fraud. 
However,  whether  or  not  testatrix  knew  the 
relative  values  of  the  different  Interests  she 
was  creating,  on  the  concession  we  have  made 
in  respect  to  the  burden  of  proof  in  this  case, 
the  absence  of  advice  on  that  subject  leaves 
with  defendant  under  the  rule  which  has 
been  established,  the  burden  of  showing  by 
other  means  that  testatrix's  expressed  inten- 
tion was  not  the  result  of  undue  influence  on 
his  part 

[11]  Conceding  then,  again,  that  there  is 
enough  in  complainants'  case  to  put  defend- 
ant to  his  proof,  we  will  turn  to  that.  Some 
part  of  the  support  for  it  is  furnished  by  the 
testimony  of  defendant  himself.  Complain- 
ants (appellants)  propound .  in  this  connec- 
tion the  doctrine  that  one  who  would  pro- 
core  the  execution  of  a  will  by  fraud  will  not 
hesitate  to  sustain  it  by  perjury.  That  may 
be  sound  doctrine  in  cases  where  actual  fraud 
is  practiced,  though  its  use  as  argument  that 
there  has  been  such  fraud  begs  the  question. 
But  where  the  contest  is  rested,  as  this  now 
seems  to  rest  upon  the  bare  technical  doc- 
trine of  the  courts  in  regard  to  that  undue 
Influence  which  is  presumed  to  arise  out  of 
the  mere  fact  of  confidential  relations,  com- 
plainants' proposition  Is  harsh  and  unwar- 
rantable. 

[12]  Actual  fraud  is  never  presumed;  but 
equity  will  set  aside,  upon  the  principle  of 
general  public  policy,  voluntary  donations 
obtained  by  persons  standing  In  some  con- 
fidential or  fiduciary  relations  towards  the 
donor,  In  which  dominion  may  be  exercised 
over  him,  unless  the  donee  is  able  to  show 


j  the  donation  was  the  result  of  free  wilL  The 
rule  does  not  reflect  in  any  special  manner 
upon  the  character  of  the  donee,  and  we 
have  known  some  estimable  and  irreproach- 
able persons  to  fall  victims  to  this  doctrine. 
Necessary  general  rules  of  law  sometimes  so 
operate.  But  rules  capable  of  working  out 
such  results  in  Individual  cases,  though  neces- 
sary as  a  general  proposition,  ought  not  to 
be  extended  beyond  the  requirements  of  the 
general  policy  they  serve.  The  rule  does  not 
Impugn  the  honesty  of  a  donee  because  he 
has  been  trusted.  It  puts  the  burden  of 
proof  upon  him,  but  leaves  his  testimony  to 
be  weighed  upon  those  ordinary  considera- 
tions which  determine  the  value  of  testimony. 

[13]  We  have  said  that  the  defense  de- 
pends In  part  upon  the  testimony  of  defend- 
ant But  he  Is  corroborated  at  many  and 
most  vital  points  by  the  testimony  of  wit- 
nesses against  whom,  with  one  exception, 
nothing  has  been  said — against  whom,  we 
Infer,  nothing  can  be  said.  These  are  the 
attending  physician,  the  lawyer  who  drew  , 
the  will  and  witnessed  its  execution,  and  the 
other  witness  to  the  will,  as  well  as  some 
others  who  testified  to  facts  persuasive  of 
the  truth  of  defendant's  account  of  the  cir- 
cumstances under  which  testatrix  determin- 
ed to  make  a  will  and  did  execute  the  will 
In  contest.  The  testimony  of  these  witness- 
es shows  to  our  mind  a  state  of  affairs  al- 
together creditable  to  defendant  It  shows 
that  defendant  had  a  special  claim  on  the 
affections  of  his  sister,  the  testatrix,  and 
that  she  was  fully  justified  In  reposing  con- 
fidence in  him.  He  had  given  her  aid  and 
comfort  on»many  occasions  when  she  needed 
them  and  at  times  and  under  conditions  in- 
dicating that  his  good  offices  were  exercised 
without  any  expectation  of  material  reward. 
As  the  judge  below  observed  in  his  decree, 
"No  one  can  read  the  evidence  in  this  case 
and  doubt  that  his  sister  felt  the  very  ten- 
derest  affection  for  Dr.  Scarbrough,  and  she 
ought  to  have  so  felt"  We  have  already 
noted  the  circumstances  in  which  defendant 
went  to  an  attorney  with  a  memorandum  of 
the  will.  That  attorney,  along  with  others, 
now  appears  for  defendant;  but  previous  to 
the  death  of  testatrix  he  had  no  professional 
retainer  from  defendant  He  had  advised 
the  husband  of  testatrix  In  his  business  af- 
fairs, and  seems  to  have  acted  for  testatrix 
In  the  matter  of  her  husband's  estate,  and 
thus  no  doubt  was  brought  Into  relations  of 
some  intimacy  with  defendant  who  acted  as 
her  agent  Complainants  charge  that  in  pre- 
paring the  will  he  was  likely  influenced  by  a 
lively  anticipation  of  future  employment  by 
defendant  rather  than  by  his  sense  of  duty 
to  testatrix.  We  find  no  just  ground  for  the 
imputation.  In  the  presence  of  this  lawyer, 
and  of  the  other  witness,  an  old  friend  of 
the  family,  summoned  as  we  have  said  at 
the  request  of  testatrix,  and  in  the  absence 
of  defendant  after  having  had  the  draft  of 
the  will  in  her  possession  for  several  hours, 
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testatrix,  responding  to  the  lawyer's  repeat-  j 
ed  offer  and  effort  to  read  to  her  the  will  he  | 
had  prepared,  declared  in  substance  that  she 
had  read  it,  knew  its  contents,  was  satisfied 
with  it,  and  desired  no  further  explanation 
of  it,  but  desired  to  execute  the  Instrument 
as  soon  as  possible  and  have  done  with  It. 
She  was  sick  and  weak,  but  her  mind  was 
perfectly  clear,  her  testamentary  capacity  un- 
deniable.   On  the  case  shown  by  the  whole 
evidence  the  will  was  properly  sustained. 
The  judge  below  so  ruled,  and  his  decree 
will  be  affirmed. 
Affirmed. 

DOWDELL,  C.  J.f  and  McOLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


ANNISTON  CITY  LAND  CO.  v.  STATE. 

(Supreme  Court  of  Alabama.    Nov.  27,  1013.) 

J.  Taxation  (|  242*)— Exemptions— School 
Pbopertt. 

Under  Const.  §  91,  exempting  from  taxa- 
tion lots  in  incorporated  cities  to  the  extent  of 
one  acre,  with  the  buildings  thereon,  when 
used  exclusively  for  school  purposes,  a  lot  with 
the  building  thereon,  which  was  let  by  the  own- 
er for  use  as  a  school  building,  and  so  used, 
but  which  was  also  used  as  a  lodging  and 
boarding  house,  and  for  the  accommodation  of 
persons  not  connected  with  the  school,  and  not 
members  of  the  families  of  the  faculty,  such 
as  occasional  visitors,  convention  delegates,  or 
baseball  players,  was  not  exempt 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  384-403;  Dec  Dig.  {  242.*] 

2.  Taxation  (|  446*)  —  ASSESSMENTS  —  CON- 
CLUSIVENESS. 

Where  the  state  has  once,  by  its  duly  con- 
stituted agents,  assessed  property,  such  deter- 
mination is  judicial  and  conclusive,  unless  im- 
peached for  fraud  or  want  of  jurisdiction,  or 
reversed  and  set  aside  by  some  tribunal  having 
authority  to  review. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SI  784-786;  Dec.  Dig.  |  446.*] 

3.  Taxation  (|  362%*)  — Assessments  — Re- 
view—Conclusiveness. 

In  a  proceeding  purporting  to  be  for  the 
assessment  of  taxes  for  the  current  year  and 
for  the  three  preceding  years,  in  which  it  had 
escaped  taxation,  against  a  lot  of  one  acre  and 
the  building  thereon,  claimed  to  be  exempt  by 
reason  of  its  exclusive  use  for  school  purposes, 
it  appeared  that  during  three  preceding  years 
the  property,  which  comprised  four  acres,  had 
been  returned  and  accepted  for  assessments  de- 
scribed and  valued  as  "block  145,  that  part  not 
exempt  $1,000,"  which  amount  was  paid. 
Code  1896,  |  8979,  provides  that  no  change 
shall  be  made  in  the  valuation  of  any  preceding 
year  when  the  taxes  have  been  collected  on 
property.  Held  that  whether  the  entire  prop- 
erty was  then  assessed  for  taxation,  or  the 
claimed  exemption  was  allowed,  the  state,  in 
either  event,  was,  in  effect  a  proceeding,  not 
for  the  collection  of  back  taxes,  but  to  review 
assessments  on  which  taxes  had  been  once  col- 
lected, and  that  it  could  not  so  question  the 
validity  of  such  taxes  nor  revise  them  on  ac- 
count of  errors  or  irregularities. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  H  1164,  1819-1323;  Dec.  Dig.  1 
362%.*] 


4.  Taxation  (|  446*)— Assessments— Collat- 
eral Attack. 

Where  land  has  been  returned  for  assess- 
ment and  accepted  by  the  commissioners'  court, 
and  the  taxes  so  fixed  have  been  collected, 
though  as  to  part  of  the  property  an  exemption 
was  claimed,  such  assessments  cannot  be  im- 
peached, on  account  of  errors  or  irregularities, 
in  a  collateral  proceeding  by  the  state  purport- 
ing to  collect  back  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  784-786;  Dec.  Dig.  §  446.*] 

5.  Taxation  (§  446*)— Assessment  Roll— 
Parol  Evidence. 

Under  the  statute  requiring  assessments  to 
be  shown  by  the  assessment  roll,  parol  evidence 
is  admissible  to  explain  descriptive  matter  in 
the  assessment  or  to  apply  it  to  its  intended 
object,  provided  the  assessment  roll  itself  fur- 
nishes an  unmistakable  clue  for  the  application 
of  such  evidence ;  but  otherwise  the  record  im- 
ports complete  verity,  and  can  neither  be  im- 
peached nor  diminished  by  parol. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  784-786;  Dec/Dig.  §  446.*] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty ;  Thomas  W.  Coleman,  Jr.,  Judge. 
1  Proceedings  by  the  State  for  the  assess- 
J  ment  of  hack  taxes  against  land  belonging 
I  to  the  Annlston  City  Land  Company.  From 
!  a  judgment  subjecting  the  land  to  taxation, 
j  the  company  appeals.  Reversed  and  re- 
;  manded. 

I    See,  also,  160  Ala.  253,  48  South.  659. 

Blackwell  &  Agee,  of  Annlston,  for  appel- 
|  lant  R.  C.  Brickell,  Atty.  Gen.,  W.  L  Martin. 
Asst  Atty.  Gem,  and  W.  C.  Tunstall  and  W. 
P.  Acker,  both  of  Annlston,  for  the  State. 

SAYRE,  J.  This  case  originated  In  an  as- 
sessment for  taxation  made  in  the  year  1906. 
The  assessment  was  for  the  taxes  of  the  then 
current  year,  and  for  taxes  which  had  es- 
caped in  the  years  1903-05.  There  was  a  con- 
test before  the  court  of  county  commissioners, 
and  an  appeal  by  the  property  owner  to  the 
circuit  court  This  is  the  second  appeal  to 
this  court.  160  Ala.  253,  48  South.  659.  On 
behalf  of  the  owner  some  propositions  are 
advanced  which  have  not  had  consideration 
heretofore. 

[1]  Section  91  of  the  Constitution  provides 
that  the  Legislature  shall  not  tax  lots  in  In- 
corporated cities  or  towns  to  the  extent  of 
one  acre,  with  the  buildings  thereon,  when 
same  are  used  exclusively  for  schools.  The 
old  "Annlston  Inn"  was  let  by  the  owner 
for  use  as  a  school  building  during  the  years 
for  which  the  state  claims  taxes ;  but  it  now 
appears  that  it  was  not  used  during  those 
years  exclusively  for  school  purposes.  It 
|  was  used  as  a  school ;  but  it  also  appears  to 
have  been  used  as  a  lodging  and  boarding 
house.  The  evidence  shows  to  our  satisfac- 
tion that  persons  having  no  connection  what- 
ever with  the  school,  and  who  were  not  mem- 
bers of  the  families  of  the  master  or  his  fac- 
ulty, other  families,  occasional  visitors  to 
Annlston,  delegates  to  conventions,  and 
baseball  players,  from  time  to  time,  in  term 
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time  and  In  vacation,  lodged  and  boarded  In 
the  building.  This  use  was  customary  and 
continuous.  Indeed,  it  appears  that  no  re- 
spectable white  person  was  ever  during  the 
time  denied  accommodation  in  the  building. 
In  State  ex  reL  v.  Johnston,  214  Mo.  656,  113 
S.  W.  1063,  the  court,  declaring  the  property 
there  in  question  exempt  on  facts  which  will 
be  hereafter  stated,  said  that:  "If  the  inci- 
dental use  *  *  *  does  not  interrupt  the 
exclusive  occupation  of  the  building  for  school 
purposes,  but  dovetails  into  or  rounds  out 
those  purposes,  then  there  could  fairly  be 
said  to  be  left  an  exclusive  use  in  the  school 
on  which  the  law  lays  hold."  Appellant  re- 
lies upon  that  case.  We  can  find  no  objec- 
tion to  the  general  principle  declared.  It 
leaves  us,  however,  to  determine  what  other 
uses  are  so  Incidental  as  not  to  interrupt  an 
exclusive  use  for  school  purposes,  and  that 
determination  must  depend  upon  the  facts  of 
the  individual  case.  In  the  Missouri  case, 
above,  there  was  a  boarding  school  for  boys, 
and  the  proprietor  and  members  of  his  fami- 
ly, his  wife  and  children,  occupied  rooms  in 
the  school  building.  Adult  members  of  the 
family  took  part  in  the  work  of  the  school 
either  as  instructors  or  as  assistants  in  its 
necessary  domestic  economy  to  which  even 
the  minor  children  were  shown  to  have  con- 
tributed at  times  in  some  ways.  In  Willard 
v.  Pike,  59  Vt.  202,  9  AtL  907,  parts  of  the 
building  were  let  to  teachers  as  dormitories 
or  for  residence.  In  School  v.  Gill,  145  Mass. 
139,  13  N.  E.  354,  surplus  products  of  the 
farm,  kept  for  the  supply  of  the  school,  were 
sold;  but  the  proceeds  were  applied  to  the 
uses  of  the  school.  This  statement  of  the 
facts  in  those  cases  will  suffice  to  distinguish 
them  from  this  case.  Here,  without  doubting 
that  the  building,  or  rather,  perhaps,  the 
larger  part  of  it,  was  used  in  good  faith  for 
educational  purposes  during  the  period  In 
question,  we  are  of  opinion  that  the  dif- 
ferent uses  to  which  we  have  referred, 
though  they  must  have  been  induced  by  the 
personal  convenience  or  interest  of  the  lessee, 
cannot  in  any  just  and  proper  sense  be  said 
to  have  proximately  contributed  to  the  uses 
of  education.  They  were  incidental  of  course, 
and  it  may  be  that  the  space  so  occupied  was 
not  needed  for  the  school ;  but  the  property 
unit  was  indivisible,  and  they  interfered  ef- 
fectually with  that  exclusive  use  for  school 
purposes  which  the  Constitution  exacts  as  a 
condition  of  exemption  from  sharing  the 
burdens  of  the  state.  The  claim  of  exemp- 
tion for  the  building  was  properly  disallow- 
ed for  the  year  1906. 

[2,3]  Appellant  next  contends  that  the 
property  was  assessed  for  the  years  1903, 1904, 
and  1905,  and  for  that  reason  was  not  sub- 
ject to  assessment  as  an  escape.  That  part 
of  the  assessment  appellant  would  now 
avoid  on  the  ground  last  stated  purports  to 
be  as  for  an  escape  for  the  years  mentioned. 
In  the  assessments  made  in  due  course  in 
each  year  prior  to  1906  by  the  owner,  and  ac- 


cepted by  the  assessor  and  the  commissioners' 
court,  the  property  was  described  and  valued 
as  follows:  "Block  145,  that  part  not  exempt, 
$1,000.00."  Block  145  contained  about  four 
acres  of  land  in  the  city  of  Anniston,  and  upon 
it  was  the  school  building,  the  old  "Anniston 
Inn,"  covering  about  one  a  era  The  fair  taxa- 
ble value  of  the  entire  block,  including  the 
>building,  all  question  of  exemption  apart,  all 
along  was  $25,000,  as  the  parties  are  agreed. 
Rendering  its  decree  in  favor  of  the  state, 
the  court  below  allowed  the  amount  shown 
to  have  been  paid  for  previous  years  on  the 
assessments  at  $1,000  as  a  credit  to  appel- 
lant, and  adjudged  its  liability  for  the  bal- 
ance on  an  assessment  at  $25,000.  Appel- 
lant, referring  to  the  principle  obtaining  in 
the  construction  of  conveyances,  contends  that 
the  exception  stated  or  exemption  claimed  in 
the  assessments  was  void  for  uncertainty, 
and  hence  that  the  assessments  must  be  tak- 
en as  embracing  the  entire  block  145,  whether 
or  not  any  part  of  it  was  in  law  entitled  to 
exemption,  that  the  taxing  agencies  of  the 
state  must  be  held  to  have  so  accepted  and 
acted  upon  them,  or  that  the  exemption  was 
allowed  as  claimed,  and  that  in  either  case 
the  result  of  the  proceedings  had  in  each  of 
the  several  years  1903-05  is  now  res  adjudi- 
cata.  In  this  connection  appellant  refers  to 
the  statute  of  force  during  those  years,  and 
at  the  time  this  proceeding  originated'  in  the 
commissioners'  court  (section  3979  of  the 
Code  of  1896),  providing  that  "no  change 
shall  be  made  in  the  valuation  of  any  pre- 
ceding year  when  the  taxes  have  been  col- 
lected on  said  property,"  as  was  the  case 
here.  Appellant  further  suggests  that  the 
finding  and  decree  of  the  trial  court  is  self- 
contradictory  and  repugnant,  and  therefore 
necessarily  erroneous,  in  that  it  holds  the 
property  liable  as  for  an  escape  during  the 
years  prior  to  1906,  and  yet  allows  a  credit 
as  above  stated. 

It  is  a  principle  of  taxation  that,  where 
the  state  has  once  proceeded  by  its  duly  con- 
stituted agencies  to  the  assessment  and  val- 
uation of  property,  the  determination  is  Judi- 
cial in  its  nature,  and  conclusive  in  its  re- 
sults, unless  impeached  for  fraud  or  want 
of  Jurisdiction,  or  reversed  and  set  aside  by 
some  tribunal  having  authority  to  review. 
37  Cyc.  1071..  The  proceeding  now  in  hand, 
in  so  far  as  it  seeks  to  collect  escaped  taxes 
for  the  years  1903-05,  requires  an  Interpre- 
tation of  the  meaning  and  effect  of  the  origi- 
nal assessments  for  the  then  current  years. 
Was  the  entire  property  then  assessed  and 
valued  for  taxation,  or  was  the  exemption 
now  claimed  then  allowed?  In  either  event 
the  state  Is  now  proceeding  in  effect,  though 
not  professedly,  not  for  the  collection  of 
taxes  which  have  escaped,  but  to  review,  re- 
vise, and  increase  assessments  on  which 
taxes  have  been  once  collected. 

[4]  We  conceive  that  the  doctrine,  obtain- 
ing In  the  construction  of  conveyances  con- 
taining exceptions  which  are  void  for  uncer- 
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tainty,  lends  but  doubtful  aid  In  the  solution 
of  the  question  presented.  An  assessment  be- 
comes the  foundation  of  a  new  title  In  the 
event  the  tax  Is  not  paid,  and  for  that  rea- 
son, among  others,  should  adequately  de- 
scribe the  property.  But  here  Is  no  issue  as 
to  title — the  taxes  called  for  by  the  several 
assessments  have  been  paid,  and  the  ques- 
tion is  upon  the  propriety  or  possibility  on 
any  legal  principle  of  assigning  and  treating 
them  as  levied  upon  a  part  of  the  property 
to  the  exclusion  of  the  remainder,  thus  leav- 
ing the  remainder  assessable  in  a  subsequent 
year  as  an  escape.  Evidently  the  concurring 
intention  on  the  part  of  the  owner  and  the 
taxing  agencies  of  the  state  was  that  a  part 
of  the  block  should  be  taxed,  another  part 
exempted.  These  assessments,  though  they 
left  the  respective  parts  wholly  Indetermi- 
nate, covered  the  entire  property.  They  were 
obviously  defective.  It  might  be  conceded, 
in  accordance  with  the  state's  contention, 
that  no  one  of  them  would  have  furnished  a 
datum  point  for  the  establishment  of  a  new 
title  In  the  purchaser  had  a  sale  followed. 
Still,  with  that  concession,  tbe  fact  remains 
that  the  entire  block  was  assessed  either  for 
taxation  or  as  exempt,  and  upon  sucn  assess- 
ments the  state  has  collected  Its  taxes.  Their 
validity  as  affecting  those  collections  cannot 
now  be  questioned,  nor  can  they  be  revised  or 
impeached  in  this  collateral  proceeding  on 
account  of  errors  or  irregularities.  37  Cyc. 
1072.  The  state  is  now  permitted  only  to 
show  that  definite  property  escaped  the  con- 
sideration and  judgment  of  its  taxing  author- 
ities as  that  consideration  and  Judgment  Is 
shown  by  the  records  which  the  law  requires 
to  be  kept  This  it  has  been  unable  to  do. 

[5]  It  appears  that  the  state  undertook  by 
parol  testimony  to  explain  these  assessments 
for  the  years  1903-05  by  showing  that,  when 
the  owner  made  the  returns  upon  wblch  the 
assessments  were  based,  the  owner,  or  its 
agent  making  the  returns,  intended  thereby 
to  claim  the  "Inn"  as  exempt,  and  to  return 
the  remainder  of  the  block  for  taxation. 
This  evidence  was  received,  and  the  decree 
rendered  seems  to  Involve  the  trial  court  in 
a  finding  in  accordance  with  the  state's  the- 
ory of  the  facts.  But,  according  to  the  views 
we  have  expressed,  this  did  not  help  the  sit- 
uation for  the  state.  The  admission  of  this 
testimony  was  erroneous,  because  its  purpose 
was  to  revise  the  assessments  in  a  collateral 
proceeding.  It  was  also  erroneous  for  the 
reason  that  one  effect  was  to  explain  by  pa- 
rol a  fact  as  to  which  the  assessment  rolls 
contained  no  intimation  whatever.  An  .as- 
sessment must  be  shown  by  record  evidence 
which  the  statute  requires  shall  be  kept.  Pa- 
rol evidence  may  be  admitted  for  the  purpose 
of  explaining  descriptive  matter  in  the  assess- 
in  en  i  Or  applying  it  to  its  intended  object, 
provided  the  assessment  roll  itself  furnishes 
an  unmistakable  clue  for  the  application  of 


such  evidence.  87  Cyc.  1071.  But,  with  that 
qualification,  the  rule  is  that  the  record  im- 
ports complete  verity,  and  can  neither  be  in- 
creased nor  diminished  by  any  averment  or 
proof.  Mllbra  v.  Sloss-Sheffield  Co.,  62  South. 
176.  In  this  case  the  tax  record  shows  that  the 
entire  property  was  assessed,  in  part  for 
taxation,  in  other  part  for  exemption;  but 
it  cannot  now  be  determined  by  competent 
evidence  what  part  was  taxed,  what  allowed 
as  exempt.  The  assessments  themselves  fur- 
nish no  clue.  To  admit  parol  to  show  what 
the  owner  Intended,  though  he  gave  no  inti- 
mation of  his  Intention,  or  what  the  assess- 
ing agencies  of  the  state  Intended,  would 
lead  in  principle  to  this  result,  that  the  en- 
tire assessment  may  rest  In  parol — an  Impos- 
sible state  In  which  to  leave  proceedings  up- 
on which  the  title  of  all  property  may  at 
some  time  depend.  We  are  at  the  conclusion, 
therefore,  that  this  proceeding  Is  In  effect  an 
effort  on  the  part  of  the  state,  not  to  reach 
property  that  has  escaped  taxation,  but  to 
revise  assessments  once  made,  and  upon 
which  taxes  have  been  collected.  The  de- 
fect in  these  assessments  might  have  been 
remedied  by  the  assessor  or  the  commission- 
ers' court  during  the  then  current  years.  It 
is  now  too  late  either  to  change  the  valuation 
or  to  annul  an  exemption  then  claimed  and 
allowed. 
Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  McOLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


Ex  parte  PEPPER. 
(Supreme  Court  of  Alabama.   Dec  18,  1913.) 

1.  Constitutional  Law  (§  14*)— Statutes  i.% 
188*)— Construction. 

If  nothing  appears  to  the  contrary,  words 
and  phrases  employed  in  constitutions  or  stat- 
utes should  be  interpreted  as  having  the  mean- 
ing which  popular  signification  accorded  to 
them  when  appropriated  for  expression. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  f  11;  Dec.  Dig.  g  14;* 
Statutes,  Cent  Dig.  §§  266,  267,  276;  Dec- 
Dig.  |  188.*] 

2.  Witnesses  (8  295*)— Civil  Action— Pen- 
alty— "Criminal  Pbosecution." 

Const.  1901,  §  6,  declares  that  in  all  crim- 
inal prosecutions  the  accused  shall  not  be  com- 
pelled to  give  evidence  against  himself.  Code 
1907,  §  4057,  relating  to  the  examination  of 

fiarties  by  interrogatories,  declares  that  a  party 
8  bound  to  answer  all  pertinent  interrogatories, 
unless  by  the  answer  he  subjects  himself  to  a 
criminal  prosecution.  Sections  6754,  6755,  re- 
spectively declare  that  a  public  offense  is  an 
act  or  omission  forbidden  by  law,  and  punish- 
able as  provided  in  the  Code,  and  that  acts  oc 
omissions  to  which  a  pecuniary  liability  is  at- 
tached, recoverable  by  action  by  a  person  for 
his  own  use,  are  not  public  offenses.  Jlcld 
that  the  privilege  of  refusing  to  give  evidence 
applies  only  to  a  "criminal  prosecution"  for  a 
public  offense,  which  is  one  in  the  name  of  the. 
government  against  one  or  more  individuals  ac- 
cused of  crime,  and  hence,  in  an  action  upon  a 
fire  policy,  the  insurer  may  be  compelled  to  an- 
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swer  interrogatories  as  to  whether  it  was  a 
member  of  an  underwriters'  association  of  in- 
surers to  fix  rates,  even  though  membership 
in  such  association  would,  under  sections  4594, 
4595,  as  amended  by  Act  of  April  7,  ,1911 
(Laws  1011,  p.  316),  impose  upon  the  insurer  a 
penalty  of  25  per  cent  in  addition  to  the 
amount  of  the  loss;  this  conclusion  being 
strengthened,  as  the  provision  of  Constitution 
1901  was  adopted  after  judicial  construction  of 
a  similar  provision  in  an  earlier  Constitution, 
that  the  privilege  did  not  extend  to  an  action 
for  a  purely  civil  penalty. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |8  1018-1020;  Dec  Dig.  §  295.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1753,  1764.] 

3.  CoNsnTunoifAi,  Law  (|  18*)— Statutes  (| 

225%  *)— RK-EkACTMINT— EfTECT. 

The  reordainment  in  substantial  reproduc- 
tion, of  a  provision  of  the  organic  law,  or  the 
re-enactment  of  a  statute,  is  an  adoption  of  the 
settled  construction  which  the  judiciary  has 
placed  upon  the  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  18  13.  17;  Dec.  Dig.  j  18;* 
Statutes,  Cent  Dig.  §  806;  Dec  Dig.  i 
225%.*] 

Certiorari  to  Court  of  Appeals. 

Action  by  J.  H.  Pepper  against  the  Ameri- 
can Central  Insurance  Company.  A  default 
judgment  for  failure  to  answer  interroga- 
tories was  reversed  and  remanded  by  the 
Court  of  Appeals  on  defendant's  appeal  (62 
South.  397),  and  plaintiff  brings  certiorari. 
Judgment  of  the  Court  of  Appeals  reversed, 
and  cause  remanded. 

The  following  Is  Interrogatory  No.  2:  "Did 
the  defendant,  on  the  6th  day  of  March,  1912, 
any  other  time  from  the  6th  day  of 
Marcn,  1912,  up  to  and  including  the  day  you 
filed  your  answers  to  these  interrogatories, 
belong  to,  or  was  the  defendant  a  member  of, 
or  in  any  way  connected  with,  the  Southeast- 
ern Underwriters'  Association  of  Atlanta, 
Ga.,  or  any  other  place?  Has  the  defendant 
made  any  agreement  or  any  understanding 
with  any  other  person,  corporation,  or  as- 
sociation engaged  in  the  business  of  insur- 
ance, as  agent  or  otherwise,  about  any  par- 
ticular rate  or  premium  which  should  be 
charged  or  fixed  for  any  kind  or  class  of  in- 
surance risk?  Does  defendant  know  any- 
thing about  the  Southeastern  Underwriters' 
Association  of  Atlanta,  Ga.,  or  any  other 
place?  What  business  has  tne  Southeastern 
Underwriters'  Association  been  engaged  in 
during  the  year  1912,  and  prior  to  that  time? 
Has  defendant  ever  had  any  transaction  of 
any  kind,  or  any  business  relation,  or  any 
connection  in  any  way,  shape,  form,  or 
fashion  with  the  Southeastern  Underwriters' 
Association  of  Atlanta,  Ga.,  or  any  other 
place?  If  so,  what  relations  has  defendant 
had  with  the  Underwriters'  Association?  Has 
there  ever  any  letters  passed  between  the 
Underwriters'  Association  mentioned  and  de- 
fendant? If  so,  attach  all  the  letters  which 
defendant  has  ever  received  from  said  as- 
sociation, and  mark  and  refer  te  them,  and 
each  of  them,  in  your  answers,  so  that  they 


can  be  identified.  Has  defendant  ever  writ- 
ten any  letters,  or  caused  any  letters  to  be 
written  to  the  Southeastern  Underwriters' 
Association  of  Atlanta,  Ga.?  and,  If  so,  and 
defendant  kept  a  copy  of  such  letters,  attach 
a  copy  of  each  and  every  letter  that  defend- 
ant has  ever  written  or  caused  to  be  written 
to  said  association  of  Atlanta,  Ga.,  or  any 
other  underwriters'  association  by  that  name, 
and  mark  and  refer  to  them  in  your  answers, 
so  that  they  may  be  identified.  Did  the  de- 
fendant have,  or  has  defendant  had,  on  the 
6th  of  March,  1912,  or  at  any  time  since 
the  6th  day  of  March,  1912,  a  contract  of 
any  kind  with  the  Southeastern  Underwrit- 
ers' Association  of  Atlanta,  Ga.,  or  with  any 
other  tariff  association?  If  so,  attach  a  copy 
of  such  contract  or  contracts  to  your  answers 
to  these  interrogatories,  and  mark  the  same, 
and  refer  to  them  in  your  answers,  so  they 
can  be  identified." 

Riddle  &  Burt,  of  Talladega,  for  appellant 
Knox,  Acker,  Dixon  &  Sims,  of  Talladega,  for 
appellee. 

McCLELLAN,  J.  We  appropriate  the  state- 
ment of  the  facts,  disclosing  the  question, 
formulated  by  the  Court  of  Appeals  on  the 
appeal  to  that  court:  "This  was  an  action 
on  a  fire  Insurance  policy.  The  complaint 
alleged  that  at  the  time  of  the  making  of 
the  policy  sued  on,  or  subsequently  and  before 
the  time  of  the  trial  of  this  cause,  the  de- 
fendant was  a  member  of  or  in  some  way 
connected  with  a  tariff  association,  or  such 
like  thing,  or  that  the  defendant  had  made  an 
agreement  or  had  an  understanding  with  some 
other  person,  corporation,  or  association  en- 
gaged in  the  business  of  Insurance,  as  agent 
or  otherwise,  about  a  particular  rate  of  pre- 
mium which  should  be  charged  or  fixed  for 
some  kind  or  class  of  Insurance  risk  (Code, 
8  4594;  Acts  1911,  p.  816);  and  it  claimed, 
in  addition  to  the  amount  named  in  the  pol- 
icy sued  on,  25  per  cent  of  such  amount. 
The  plaintiff  filed  interrogatories  to  be  pro- 
pounded to  the  defendant  pursuant  to  the 
statute  authorizing  one  party  to  a  suit  to 
take  the  testimony  of  the  other  party.  Code, 
§  4049  et  seq.  The  defendant  declined  to 
answer  Interrogatory  2  (which  will  be  set  out 
by  the  reporter),  upon  the  ground,  among 
others,  that  to  answer  that  Interrogatory 
would  tend  to  expose  it  to  the  penalty  or 
forfeiture  of  25  per  cent  which  was  claimed 
In  the  complaint  The  court  ruled  that  the 
defendant  was  not  entitled  to  decline  to  an- 
swer that  interrogatory,  and,  upon  the  de- 
fendant's continued  refusal  to  answer  it, 
granted  the  motion  of  the  plaintiff  for  judg- 
ment against  the  defendant  by  default  for 
failing  and  refusing  to  answer  separately 
and  severally  each  question  propounded  in 
that  Interrogatory." 

[1-3]  Code,  8  4057,  provides:  "Under  the 
provisions  of  this  article  [1.  e.,  Examination 
of  Parties  by  Interrogatories],  the  party  is 
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bound  to  answer  all  pertinent  Interrogatories, 
unless  by  the  answer  be  subjects  himself  to 
a  criminal  prosecution." 

The  act  approved  April  7,  1911  (Acts  1911, 
pp.  316,  317),  amendatory  of  Code,  §§  4594 
and  4595,  is  as  follows: 

"Section  1.  Be  it  enacted  by  the  Legisla- 
ture of  Alabama,  that  sections  4594  and 
4595  of  the  Code  of  Alabama  be  amended  so 
as  to  read  as  follows:  '4594  (2619).  Con- 
tract of  Insurance  Made  by  Company  Belong- 
ing to  Tariff  Association  Construed  to  Add 
Twenty-Five  Per  Cent  to  Face  of  Policy. — 
Every  contract  or  policy  of  insurance  made 
or  issued  since  the  eighteenth  day  of  Feb- 
ruary, 1897,  shall  be  construed  to  mean  that 
in  the  event  of  loss  or  damage  thereunder, 
the  assured  or  beneficiary  thereunder,  in  ad- 
dition to  the  actual  loss  or  damage  suffered, 
recover  twenty-five  per  cent  of  the  amount 
proven  to  be  due  the. assured  under  such 
policy  or  policies,  any  stipulation  or  pro- 
vision in  such  contract  or  policy  to  the  con- 
trary notwithstanding,  if  at  the  time  of 
making  such  contract  or  policy  of  insur- 
ance or  subsequently  before  the  time  of 
trial,  the  insurer  belonged  to,  or  was  a 
member  of,  or  in  any  way  connected  with, 
any  tariff  association  or  such  like  thing 
by  whatever  name  called  or  who  had  made 
any  agreement  or  had  any  understanding 
with  any  other  person,  corporation  or  as- 
sociation engaged  in  the  business  of  insur- 
ance as  agent  or  otherwise  about  any  particu- 
lar rate  of  premium  which  should  be  fixed  or 
charged  or  fixed  for  any  kind  or  class  of 
insurance  risk;  and  provided  the  right  of 
action  shall  accrue  fifteen  days  after  the 
proof  of  loss  had  been  filed  with  the  home 
office  of  the  Insuring  company,  or  in  the 
hands  of  a  duly  qualified  agent  of  the  com- 
pany. Provided  always,  however,  that  the 
penalty  named  herein  shall  not  be  enforced 
against  any  company  which  pays  or  offers  to 
pay  the  assured  or  the  beneficiary  the  full 
amount  of  the  loss  ascertained  and  proven  to 
be  due  under  the  policy  or  policies,  within 
sixty  days  after  proof  of  loss.  4595  (2620). 
Jury  or  Court  Finding  Certain  Facts  Must 
Add  Amount  of  Penalty  to  Verdict  etc.— Up- 
on the  trial  of  any  action  founded  upon  in- 
surance policies,  if  it  is  shown  to  the  rea- 
sonable satisfaction  of  the  jury  or  the  court 
trying  the  facts,  that  such  insurer  at  the  time 
of  making  of  such  agreement  or  policy  of 
insurance  subsequently  before  the  time  of 
trial  belonged  to,  or  was  a  member  of,  or  in 
any  way  connected  with,  any  tariff  associa- 
tion or  such  like  thing  by  whatever  name 
called,  either  in  or  out  of  this  state  or  had 
any  agreement  or  had  any  understanding 
either  In  or  out  of  the  state  with  any  other 
person,  corporation  or  association  engaged  in 
the  business  of  insurance  as  agent  or  other- 
wise about  any  particular  rate  of  premium 
which  should  be  charged  or  fixed  for  any  risk 
of  insurance  on  any  property  located  in  the 


state  of  Alabama,  they  must  if  they  find 
for  the  assured  or  beneficiary  in  addition  to 
the  actual  damages,  assess  and  add  twenty- 
five  per  cent  of  the  amount  proven  to  be  due 
the  assured  under  such  policy  or  policies  and 
judgment  shall  be  rendered  accordingly 
whether  claimed  in  complaint  or  not' " 

The  general  purpose  of  this  law  and  its 
punitive  character  was  thus  stated  in  Con- 
tinental Ins.  Co.  v.  Patkes,  142  Ala.  650,  39 
South.  204:  "The  manifest  purpose  of  the 
statute  was  to  prevent  monopoly,  and  to 
encourage  competition.  The  evil  thus  in- 
tended to  be  remedied  was  one  violative  of 
public  policy  as  defined  by  the  common  law. 
The  statute  only  imposes  a  penalty  on  what 
was  already  offensive  to  public  policy.  It  did 
not  make  that  which  was  innocent  an  offense, 
but  simply  provided  a  punishment  for  doing 
that  which  was  already  prohibited.  In  other 
words,  it  is  a  legitimate  exercise  of  the  po- 
lice power  of  the  state."  See,  also,  Firemen's 
Fund  Ins.  Co.  v.  Hellner,  159  Ala.  447,  49 
South.  297,  17  Ann.  Cas.  793. 

The  provision  of  the  Constitution  of  this 
state  (section  6)  forbidding  compulsory  self- 
incrimination  is  this:  "That  in  an  criminal 
prosecutions,"  the  accused  "shall  not  be  com- 
pelled to  give  evidence  against  himself." 

The  concrete  question  is  whether  to  com- 
pel the  defendant  to  respond  to  the  matter 
sought  by  interrogatory  2  would  violate  the 
privilege  guaranteed  by  the  organic  law — 
whether  the  proceeding  in  which  matter  is 
sought  by  the  interrogatory  is  a  criminal 
prosecution  in  which  the  privilege  against 
compulsory  self-incrimination  is  assured. 

The  phrase  "criminal  prosecution"  (crim- 
inal proceedings)  was  the  subject  of  consid- 
eration by  this  court  in  Miller  v.  State,  110 
Ala.  69,  86,  87,  20  South.  392,  decided  in  1896. 
The  proceeding  there  under  view  was  for 
bastardy.  It  ran  in  the  name  of  the  state  of 
Alabama.  Code,  §  6370.  Bastardy  was  de- 
fined then,  as  now,  in  the  Criminal  Code,  and 
the  Issuance  of  a  warrant,  the  arrest,  and 
bail  of  the  accused  were  provided  for.  Code 
1907,  §  6364.  Upon  the  adjudication  of  the 
paternity  of  the  accused,  bond,  in  an  ascer- 
tained sum,  to  support  the  child  is  exacted  of 
him  in  favor  of  the  state.  Code  1907,  f  6376. 
On  failure  to  give  the  bond  exacted,  a  money 
judgment  is  rendered,  and  the  accused  is 
"sentenced  to  hard  labor  for  the  county  for 
one  year,  unless  in  the  meantime  he  executed 
the  bond  required,  or  pay  the  judgment  and 
costs."  Code  1907,  8  6377.  Sections  6370  and 
6380  provide  for  discharge  from  "imprison- 
ment" upon  contingencies  defined.  On  the 
trial  of  Miller  a  question  arose  which  requir- 
ed this  court  to  decide  whether  the  proceed- 
ing for  bastardy  was  a  criminal  prosecution 
or  criminal  proceeding.  The  court  stated  the 
concrete  inquiry,  and  determined  it  to  this 
effect:  "During  the  argument  the  solicitor 
referred  to  the  fact  that  the  defendant, 
though  competent  in  his  own  behalf,  had  re- 
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fused  to  testify.  The  statute  declares  that  In 
all  criminal  prosecutions  the  defendant,  at 
his  own  request,  may  be  a  competent  witness, 
and  his  failure  to  testify  shall  not  be  the 
subject  of  comment  by  counsel.  Cr.  Code 
1886,  S  4473.  A  proceeding  in  bastardy, 
though  penal  in  its  character  and  quasi  drinv- 
inal,  is  not  a  criminal  prosecution  within  the 
meaning  of  the  statute.  The  weight  of  au- 
thority holds  to  the  view  that  the  action  Is 
a  civil  proceeding.  2  Am.  &  Eng.  Ency.  of 
Law,  144.  There  is  no  such  statutory  provi- 
sion relative  to  the  refusal  of  parties  to  tes- 
tify In  civil  cases.  We  are  of  the  opinion  the 
exception  was  not  well  taken."  (Italics  sup- 
plied.) 

The  affirmative  ruling  in  Miller's  Case  was 
that  a  proceeding  penal  In  character  and 
Quasi  criminal,  even  though  prosecuted  by 
the  state's  representative  (the  solicitor),  in 
the  name  of  the  state,  and  imposing,  upon 
contingencies,  hard  labor  for  the  county  and. 
imprisonment,  was  not  a  criminal  prosecu- 
tion. 

In  L.  &  N.  B,  R.  Co.  v.  Hall,  91  Ala.  112, 
118,  119,  8  South.  371,  873  (24  Am.  St  Rep. 
S63>— decided  in  1891— this  court,  after  stat- 
tag,  as  upon  authorities  cited  elsewhere  pro- 
nouncing, the  general  rule  which  forbids  a 
discovery  from  the  adversary  party  "which 
will  expose  him  to  a  criminal  prosecution,  or 
to  a  penal  recovery,"  vested  its  conclusion 
upon  the  language  of  our  statute  (now  sec- 
tion 4067),  thereby  necessarily  eliminating,  as 
a  basis  for  invoking  the  privilege  against 
self-incrimination,  a  proceeding  in  which  a 
penal  recovery  was  sought 

The  case  of  Sou.  Ry.  Co.  v.  Bush,  122  Ala. 
470, 488,  489,  26  South.  168,  bears  Immediate- 
ly upon  the  question.  There  the  action  was 
under  our  "Act  to  prevent  homicides."  Code 
1907,  |  2486.  The  purpose  of  the  act  was 
accurately  foreshadowed  In  the  quoted  title, 
"and  this  it  proposed  to  accomplish  by  such 
pecuniary  mulct  as  the  Jury  deem  Just."  R. 
4  D.  R.  R.  Co.  v.  Freeman,  97  Ala.  289,  11 
South.  800.  The  damages  allowable  are  puni- 
tive only,  not  compensatory  in  any  sense — 
promoting  and  effecting  the  punishment  of 
the  culpable  defendant  Freeman's  Case,  su- 
pra, among  others. 

Interrogatories  were  propounded  by  the 
plaintiffs  (administrators)  to  the  defendant 
The  objection  was  made  to  the  introduction 
in  evidence  of  the  answers  (made  by  the  en- 
gineer), "on  the  ground  that  defendant  could 
not  in  a  proceeding  of  this  character,  be  le- 
gally and  constitutionally  compelled  to  an- 
swer the  interrogatories."  The  argument 
stated  by  the  court,  was  that  the  proceeding 
was  designed,  and,  if  sustained,  led  to  a  re- 
covery "in  the  nature  of  a  penalty."  The 
court  correctly  interpreted  the  view  prevail- 
ing in  the  Supreme  Court  of  the  United 
States,  as  expressed  In  Counselman  v.  Hitch- 
cock, 142  U.  S.  547,  12  Sup.  Ct.  195,  35  L. 
Ed.  1110,  and  Boyd     U.  S.,  116  U.  S.  616,  6 


Sup.  Ct  524,  29  L.  Ed.  746,  upon  this  matter 
of  privilege  under  the  federal  Constitution 
and  laws,  and,  while  conceding  to  the  deliv- 
erances of  that  court  great  weight  as  au- 
thority, well  observed  that  the  opinion  there 
entertained  was  not  binding  upon  the  state 
courts.  Thorington  v.  Montgomery,  147  U.  S. 
490,  13  Sup.  Ct  394,  37  L.  Ed.  252.  There- 
upon, proceeding  to  determine  the  question, 
the  court  (in  Bush's  Case)  said:  "These  con- 
stitutional provisions,  thus  construed,  simply 
declared  the  ancient  rule  of  the  common  law, 
and  prohibited  any  change  in  the  rule  by 
legislation.  It  is  also  an  ancient  and  univer- 
sal rule  that  a  court  of  equity  will  not  en- 
tertain a  bill  to  compel  a  discovery  in  aid 
of  an  action  to  recover  a  penalty  or  forfei- 
ture, or  of  any  action  not  purely  of  a  civil 
nature.  2  Story,  Eq.  Jur.  §  1494.  And  the 
construction  given  to  our  statutory  provisions 
for  a  discovery  at  law  is  that  they  created 
a  right  to  a  discovery  in  civil  suits  at  law 
which,  in  the  absence  of  statute,  could  be 
obtained  only  in  equity.  Cain  Lumber  Co.  v. 
Standard  Dry  Kiln  Co.,  108  Ala.  346  [18 
South.  882].  If  the  damage*  recoverable  in 
an  action  of  this  character  were,  strictly 
speaking,  a  penalty  imposed  by  law,  we  would 
be  inclined  to  give  to  our  constitutional  provi- 
sion on  the  subject  the  same  construction  that 
has  been  placed  on  the  similar  provision  of 
the  federal  Constitution,  and  to  hold  that  the 
defendant  could  not  be  compelled,  even  by 
statute,  to  give  or  furnish  evidence  in  aid  of 
a  recovery  against  it  But  while  the  dam- 
ages recoverable  are  undoubtedly,  under  our 
former  rulings,  punitive  in  their  nature,  and 
not  compensatory,  they  are  not  to  a  strict 
sense,  a  penalty,  nor  is  the  action  penal,  or 
quasi  criminal,  within  the  meaning  of  the 
constitutional  provisions  as  above  construed. 
The  statute  is  remedial,  and  not  penal,  and 
was  designed  as  well  to  give  a  right  of  ac- 
tion where  none  existed  before  as  to  'prevent 
homicides,'  and  the  action  given  is  purely 
civil  in  its  nature  for  the  redress  of  private, 
and  not  public  wrongs." 

This  court,  as  appears  from  the  italicized 
words  in  the  quotation  from  the  Bush  Case, 
expressly  declined  to  follow  and  apply  the 
rule  prevailing  in  the  Supreme  Court  which 
is  that  the  privilege  against  self-incrimina- 
tion embraces  all  cases  where  a  proceeding, 
civil  or  criminal  in  Character,  may  lead  to 
or  invite  a  penalty  or  forfeiture  to  satisfy 
which  the  property  of  the  party  giving  the 
self-incriminatory  evidence  may  be  exacted 
or  his  restraint  of  personal  liberty  effected. 
The  rule  established  by  the  Bush  Case,  con- 
formable to  the  stated  doctrine  of  the  Miller 
and  Hall  Cases,  ante,  is  that  thus  accurately 
expressed  In  Harger  v.  Thomas,  44  Pa.  128, 
84  Am.  Dec.  422:  "A  criminal  prosecution  is 
also  denned  to  'be  a  prosecution  in  a  court  of 
justice,  In  the  name  of  the  government 
against  one  or  more  individuals  accused  of 
crime.'  •  *  *  The  Issue  is  between  the 
government  and  the  prisoner  on  a  question  of 
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the  guilt  or  innocence  of  the  latter."  This 
definition  of  criminal  prosecution  accords 
with  pertinent  statements  in  the  following 
authorities:  Ely  v.  Thompson,  10  Ky.  (3  A. 
K.  Marsh.)  70,  74;  Strickland  v.  Bartow,  27 
Mich.  68;  Cancemi  v.  People,  18  N.  Y.  128, 
136;  12  Cyc.  974.  There  are,  of  course,  re- 
spectable authorities  to  the  contrary.  See  3 
Wigmore,  §§  2266,  2257.  The  distinction  thus 
taken  finds  apt  support  in  Code,  §§  6754, 6755. 
The  former  provides  that  a  "public  offense  is 
an  act  or  omission  forbidden  by  law,  and 
punishable  as  provided  in  this  Code."  The 
latter  provides  that  "acts  or  omissions  to 
which  a  pecuniary  penalty'  is  attached,  re- 
coverable by  action  by  a  person  for  his  own 
use,  or  for  the  use,  in  whole  or  in  part,  of 
the  state,  or  of  a  county  or  corporation,  are 
not  public  offenses  within  the  meaning  of 
this  Code." 

If  nothing  appears  to  the  contrary,  words 
and  phrases  employed  in  Constitutions  or 
statutes  should  be  interpreted  as  having  the 
meaning  popular  signification  accorded  to 
them  when  appropriated  for  expression.  Mo- 
bile Dry  Docks  Co.  v.  Mobile,  146  Ala.  198, 
208,  40  South.  205,  3  L.  R  A.  (N.  S.)  822, 
9  Ann.  Cas.  1229;  8  Cyc.  p.  734.  And,  fur- 
thermore, the  reordainment,  in  substantial 
reproduction,  of  a  provision  of  the  organic 
law,  or  such  re-enactment  of  a  statute,  oper- 
ates the  adoption  therewith  of  the  settled 
construction  which  the  Judiciary  has  placed 
upon  the  law.  Morrison  v.  Stevenson,  69 
Ala.  450 ;  Taylor  v.  State,  131  Ala.  36,  39,  31 
South.  371 ;  Wood  Dickerson  Co.  t.  Cocdola, 
153  Ala.  555,  45  South.  192 ;  T.  C,  I.  R.  Co. 
v.  Roussell,  155  Ala.  435,  46  South.  866,  130 
Am.  St  Rep.  56. 

According  to  interpretation  of  the  pertinent 
provision  of  the  organic  law  taken  in  Bush's 
Case,  ante,  its  reordainment  in  the  Consti- 
tution of  1901  Invoked  the  application  of  the 
rule  last  stated.  And  this  view  is  further 
supported  by  this  court's  interpretation  of 
criminal  prosecution  or  cHminal  proceedings 
in  Miller's  CaseP  ante. 

The  Bush  Case  and  that  at  bar  are  not,  in 
our  opinion,  susceptible  of  being  soundly  dis- 
tinguished. In  each  a  pecuniary  penalty  is 
the  law's  imposition.  In  the  former  the  Jury 
fixes  the  amount  with  a  view  to  graduating 
the  punishment  In  the  latter  the  amount  is 
conditionally  stipulated  in  the  statute,  though 
the  penalty  may  be  wholly  averted  by  a  sat- 
isfaction of  the  assured  within  a  definite  pe- 
riod. In  neither  instance  does  the  recovery 
go  to  the  state  or  any  governmental  authori- 
ty. In  neither  is  the  means  afforded  to  en- 
force the  penalty  that  with  which  all  are  fa- 
miliar in  the  prosecution  of  criminal  offend- 
ers in  this  state.  The  remedy  is  civil,  in  es- 
sence and  form,  in  each  instance.  While  the 
form  or  character  of  the  remedy  for  enforce- 
ment may  not  be  controlling,  it  is  an  impor- 
tant factor  in  determining  whether  the  pro- 


ceeding is  a  criminal  prosecution  under  our 
laws.  Strickland  v.  Bartow,  27  Mich.  68; 
State  v.  Standard  Oil  Co.,  61  Neb.  28,  84  N. 
W.  413,  87  Am.  St  Rep.  449. 

The  action  instituted  and  prosecuted  for  the 
recovery  of  the  penalty  allowed  by  the  act  of 
1911  not  being  a  criminal  prosecution  within 
the  provisions  of  our  Constitution  or  the  stat- 
ute (Code,  §  4057),  as  the  trial  court  ruled, 
the  defendant  company  could  not  invoke  the 
privilege  against  compulsory  self-incrimina- 
tion. 

The  Judgment  of  the  Court  of  Appeals  re- 
versing the  trial  court  in  this  particular  is 
therefore  reversed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
SOMERVILLE,  JJ.,  concur.  MATFIELD 
and  SAYRE,  JJ.,  concur  in  the  conclusion. 

(134  La.)  ^ 

No..  19,824. 

PEOPLE'S  BANK  OF  ELTON  T. 
ARCENEAUX  et  al. 

(Supreme  Court  of  Louisiana.    Jan.  5,  1914.) 

(Syllabus  by  the  Court.) 

On  Motion  to  Dismiss. 

Appeal  and  Eebob  (8  387 •) — Disin bsaI/— 

Failure  to  File  Bond. 

Where  a  bond  for  a  devolutive  appeal  is 
filed  more  than  one  year  after  the  judgment 
has  been  signed,  the  right  of  appeal  has  expired, 
and  the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  2064-2070;  Dec  Dig.  8 
387.«] 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Winston  Over- 
ton, Judge. 

Action  by  the  People's  Bank  of  Elton 
against  Aides  Arceneaux  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal 
Dismissed. 

L.  A.  Goudeau,  of  Lake  Charles,  for  appel- 
lants. Cllne,  Cline  &  Bell,  of  Lake  Charles, 
for  appellee. 

Motion  to  Dismiss  the  Appeal 

BREAUX,  C.  J.  The  record  was  filed  on 
March  3d,  and  the  following  November  the 
motion  to  dismiss  was  filed. 

The  appeal  was  devolutive,  and  the  ground 
of  the  motion  is  that  the  final  Judgment  in 
the  district  court  was  rendered  on  January 
9,  1912,  and  signed  on  January  22,  1912,  in 
open  court,  and  the  appeal  bond  was  filed 
only  on  the  10th  day  of  February,  1913,  18 
days  after  the  lapse  of  12  months  from  the 
date  of  the  signing  of  the  judgment  to  the 
date  that  the  record  was  filed  on  appeal. 

Twelve  months  being  the  limit  within 
which  to  perfect  a  devolutive  appeal,  no  ques- 
tion but  that  an  appeal  should  be  dismissed, 
taken  after  the  lapse  of  the  12  months.  Code 
of  Practice,  593,  p.  462. 
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This  proposition  Is  not  disputed  by  the  ap- 
pellant His  defense  In  opposition  to  the 
dismissal  Is  that  a  motion  to  dismiss  an  ap- 
peal is  too  late  if  filed  three  days  after  the 
transcript  of  appeal  has  been  filed. 

The  motion  to  dismiss  was  filed  three  days 
after  the  transcript  had  been  filed  on  appeal, 
bat,  none  the  less,  in  view  of  the  fact  that 
a  bond  Is  essential  to  complete  the  appeal, 
the  motion  to  dismiss  presents  a  question 
which  we  must  consider  and  decide. 

After  the  12  months,  the  right  of  appeal 
was  lost,  and  could  not  be  reinstated  after 
that  time.  Where  no  bond  at  all  was  filed, 
the  court  may  notice  the  fact  called  to  Its 
attention  by  motion. 

In  Coudroy  v.  Pecot,  51  La.  Ann.  496,  25 
8onth  271,  this  court  held,  in  passing  upon 
a  similar  question: 

'There  was  no  fixed  period  to  which  the  three 
Jays'  rule  could  be  made  to  apply." 

The  effect  was  self-acting,  and  the  right  of 
appeal  nonexlsting. 

Going  back  to  earlier  jurisprudence,  in 
Dwight  v.  McMillan,  4  La.  Ann.  350,  the  ap- 
peal under  a  similar  state  of  facts  was  con- 
sidered as  having  been  abandoned. 

There  are  also  recent  decisions  upon  the 
subject  State  v.  Todd,  104  La.  241,  28  South. 
886,  approvingly  refers  to  the  case  Coudroy 
t.  Pecot,  51  La.  Ann.  495,  25  South.  270,  and 
in  Tell  v.  Senac,  121  La.  584,  46  South.  618, 
it  was  held  that  the  appeal  could  not  be  re- 
vived. 

For  reasons  stated,  the  appeal  is  dismissed. 


(134  La.) 

No.  19,998. 
STATE  v.  CAVIDO. 
(Supreme  Court  of  Louisiana.    Dec.  15,  1913. 
Rehearing  Denied  Jan.  19,  1914.) 

(Syllabus  by  Editorial  Staff.) 

L  Cbhunai.  Law  (|  1111*)— Bill  of  Ex- 
ceptions—Statoocnt  oi  Trial  Judge. 
The  Supreme  Court  on  appeal  most  be 
guided  by  the  per  curiam  of  the  trial  judge 
whenever  it  conflicts  with  counsel's  statement 
in  the  bill  of  exceptions,  for  the  purpose  of 
determining  the  facts  concerning  the  error  com- 
plained of. 

fEd.  Note.— For  other  cases,  see  Criminal 
Liw^Cent  Dig.  85  2894-2896;  Dec  Dig.  § 

2.  Criminal  Law  (|  1137*)— Appeal— Invit- 
ed Erkob. 

Accused  could  not  complain  on  appeal  of 
remarks  of  the  trial  judge  with  reference  to 
details  of  other  shootings  which  witness  testi- 
fied she  had  observed,  where  such  remarks  were 
made  at  the  express  invitation  of  accused's 
counsel. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Uw^Cent  Dig.  ||  3007-3010;   Dec.  Dig.  g 

3.  Criminal  Law  (§  1169*) — Appeal — Rux- 
raos  oir  Evidence— Prejudice. 

Where  a  witness  had  previously  testified 
to  a  remark  which  he  made  at  the  time  of  the 
killing,  and  the  fact  that  such  remark  was  made 


was  not  disputed,  defendant  was  not  prejudiced 
by  testimony  of  another  as  to  the  making  of 
the  same  remark  by  such  previous  witness  at 
the  time  of  the  killing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  |  1169.*] 

Bream,  C.  J.,  and  Monroe,  J.,  dissenting. 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary;  Thos.  M. 
Milling,  Judge. 

Tony  Cavido  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

Foster,  Milling,  Brian  &  Saal  and  James 
R.  Parkerson,  all  of  New  Orleans,  for  appel- 
lant. R.  G.  Pleasant,  Atty.  Gen.,  and  W.  C. 
Baker,  Dlst  Atty.,  of  Franklin  (G.  A.  Gon- 
dran,  of  Donaldsonvllle,  of  counsel),  for  the 
State. 

PROVOSTY,  J.  The  accused  was  convict- 
ed  of  murder,  without  capital  punishment, 
and  sentenced  to  the  penitentiary  for  life, 
and  has  appealed. 

Bill  of  exception  No.  1  reads  as  follows: 

"Be  it  known  and  remembered  that,  during  the 
trial  of  the  above  numbered  and  entitled  case, 
Tony  Cavido  being  on  trial  for  the  murder  of 
Clarence  Smith,  a  witness  by  the  name  of 
Evelina  Thomas  was  placed  on  the  stand  by 
the  state,  and.  after  testifying  and  being  ex- 
amined-in  chief,  was  consigned  to  the  attorneys 
for  the  defense  for  cross-examination;  that 
during  the  cross-examination  of  this  witness, 
the  district  attorney  objected  and  stated  that 
the  cross-examination  of  the  witness  had  been 
fully  cross-examined  on  not  only  material  facts, 
but  on  things  that  were  immaterial  and  irrel- 
evant whereupon  the  court  overruled  the  ob- 
jection, but  stated  that  the  cross-examination 
had  taken  a  wide  latitude,  and  that  the  cross- 
examination  of  the  witness  was  to  a  large  ex- 
tent upon  matters  both  immaterial  and  irrele- 
vant Defendant's  counsel  objected  and  reserv- 
ed a  bill  of  exceptions  to  the  language  of  the 
court,  whereupon  the  court  made  the  further 
statement: 

"  The  court  made  the  statement  that  the 
cross-examination  had  taken  a  wide  latitude, 
for  the  reason  that  this  witness  has  been  ex- 
amined very  minutely  about  not  only  things 
connected  with  the  matter  at  issue,  but  was 
also  examined  very  minutely  about  things  that 
happened  weeks  and  months  before  the  occur- 
rence, about  her  manner  of  living  at  Alice  C, 
about  the  days  she  worked  and  didn't  work, 
and  things  of  that  character  that  the  court 
could  not  in  any  way  consider  relevant  to  the 
issues  on  this  case.  The  cross-examination  of 
state's  witnesses  has  a  wide  latitude,  but  that 
latitude  has  always  been  restricted  to  matters 
relevant'  Whereupon  counsel  for  the  defendant 
said:  T  reserve  a  bill  to  the  reasons  assigned 
by  the  court,  because  the  jury  was  not  removed 
from  the  courtroom.  I  think  before  this  case 
1b  over,  the  jury  is  going  to  find  out  that  there 
has  not  been  a  sentence  asked  that  is  not  rele- 
vant to  this  case  and  the  credibility  of  that  wit- 
ness, and  I  think  before  the  case  is  over,  your 
honor  will  see  that  the  care  with  which  I  have 
fixed  the  time  as  to  when  she  worked  and  other 
things  very  materially  bear'  upon  the  credibil- 
ity of  the  witness,  and  that  it  is  not  for  the 
purpose  of  taking  up  unnecessary  time  of  the 
court,  tmt  for  the  purpose  of  attacking  her 
credibility.'  Whereupon  the  court  said,  That 
may  be  true,  but  it  doesn't  so  appear  to  the 
court  at  this  time,'  and  counsel  for  defendant 
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reserved  another  bill  of  exceptions  to  the  lan- 
guage of  the  court;  all  of  the  above  having 
taken  place  in  the  presence  and  hearing  of  the 
jury." 

"Per  Curiam. 

"The  witness  Evelina  Thomas  was  being  ex- 
amined with  reference  to  whether  or  not  she 
was  excited  at  the  time  of  the  shooting.  She 
said  she  was  not,  as  she  had  previously  seen 
several  shootings.  She  was  then  asked  where 
she  had  seen  the  shootings,  and  answered,  'In 
Opelousas.'  She  was  then  asked  what  shoot- 
ings she  had  seen  in  Opelousas. 

Thereupon  the  district  attorney  objected  on 
the  ground  that  the  evidence  was  irrelevant 

"The  court  then  ruled  that  it  would  permit 
the  witness  to  answer  the  question  as  to  what 
shootings  she  had  seen,  but,  as  the  cross-ex- 
amination had  already  taken  a  wide  range,  that 
it  would  not  permit  the  witness  to  go  into  the 
details  of  such  shootings.  Thereupon  counsel 
for  the  defendant  objected  to  the  court's  state- 
ment that  the  cross-examination  had  taken  a 
wide  range,  and  invited  the  court  to  state  how 
it  had  taken  a  wide  range. 

"Thereupon,  the  court  made  the  statement 
copied  in  the  bill,  and  counsel  then  reserved  a 
bill  to  the  statement 

"In  the  beginning  the  court  had  no  Intention 
of  pointing  out  wherein  the  examination  had 
taken  a  wide  range,  and  would  not  have  done 
so  had  counsel  for  defendant  not  invited  it 

"The  first  statement  that  the  cross-examina- 
tion had  taken  a  wide  range  was  made  in  rul- 
ing on  the  admissibility  of  evidence,  and  was 
in  no  wise  an  expression  or  comment  on  the 
facts. 

"The  second  statement  was  entirely"  true. 
The  cross-examination  had  taken  a  wide  range. 
The  witness  had  been  examined  about  things 
that  could  not  under  any  construction  of  the 
rules  of  evidence,  have  been  considered  rele- 
vant to  the  issues  of  the  case,  and  could  not 
have  been  used  for  impeaching  purposes,  as 
they  were  remotely  collateral. 

"This  witness  Evelina  Thomas  was  cross-ex- 
amined for  about  four  hours,  and  the  court 
feels  that  the  district  attorney  was  extremely 
indulgent  in  not  objecting  oftener. 

"The  court  would  certainly  have  had  the 
right  to  exclude  the  evidence  as  being  irrele- 
vant and  a  statement  from  a  trial  judge  that 
evidence  is  irrelevant  certainly  cannot  preju- 
dice the  defendant 

"However,  the  court  made  no  comment  on 
the  facts,  and  the  jury  could  not  even  infer 
from  the  statement  made  that  the  court  had 
any  opinion  as  to  the  facts. 

"In  my  charge  I  made  the  following  state- 
ment to  the  jury: 

"  The  judge  is  not  permitted  under  our  law 
to  assist  the  jury  in  arriving  at  the  facts  in 
a  criminal  case,  nor  is  he  permitted  to  make 
any  comment  or  suggestion  that  would  indicate 
what  facts  he  considers  proved  or  disproved. 

"  'And  in  this  connection,  gentlemen  of  the 
jury.  I  want  you  to  distinctly  understand  that 
officially  I  have  no  opinion  as  to  the  facts  of 
this  case,  and  I  do  not  want  you  to  think  or 
feel  from  anything  I  may  have  said  or  done 
during  this  trial  that  I  was  expressing  any 
opinion  as  to  the  facts.' 

"I  give  this  charge  in  all  cases,  as  I  do  not 
desire  to  prejudice  any  accused,  and  I  believe 
that  this  accused  was  in  no  wise  injured  or 
prejudiced." 

The  complaint  is  that  the  judge  stated  or 
recapitulated  the  evidence,  and  expressed 
his  opinion  on  the  facts,  in  violation  of  sec- 
tion 991,  R  S.,  which  forbids  his  doing  so. 
The  learned  counsel  for  accused  argue  that 


a  distinction  must  be  made  between  express- 
ing an  opinion  upon  evidence  for  the  purpose 
of  admitting  or  rejecting  It  and  expressing 
an  opinion  upon  it  after  it  has  gone  to  the 
Jury,  and  that  in  the  present  case  the  evi- 
dence had  already  gone  to  the  jury. 

[1,2]  It  Is  well  settled  that  this  court 
must  be  guided  by  the  per  curiam  of  the 
trial  judge  whenever  it  conflicts  with  coun- 
sel's statement  in  the  bill.  According  to 
the  per  curiam,  the  judge,  in  ruling  upon  the 
objection  made  by  the  district  attorney,  did 
not  go  further  than  to  state  that  the  cross- 
examination  had  already  taken  a  wide  range, 
and  that  he  would  not  permit  the  witness 
to  go  into  the  details  of  such  shootings. 
He  says  that  it  was  only  subsequently,  and 
at  the  express  invitation  of  counsel  for  the 
accused,  that  he  mentioned  these  details. 

The  remarks  having  been  made  at  the  invi- 
tation of  counsel  for  the  accused,  the  accused 
has  no  ground  for  complaining  of  their  hav- 
ing been  made. 

.  [S]  The  next  bill  was  to  testimony  ad- 
mitted as  part  of  the  res  gestae.  While  the 
accused  was  attempting  to  shoot  the  decedent 
who  was  screening  himself  behind  another 
man  named  John  A.,  the  latter  said  to  the 
decedent:  "You  killee  the  baby;  God  damn 
killee  you."  In  a  few  seconds  the  decedent 
ran  from  behind  John  A.,  and  was  shot  and 
killed  by  the  accused.  A  bystander  who 
heard  the  remark  of  John  A.  was  allowed 
to  repeat  it  to  the  jury,  over  the  objection 
that  what  a  bystander  may  have  said  is 
not  admissible  as  evidence  against  the  ac- 
cused. John  A.  had  himself  testified  to  his 
having  made  this  remark,  and,  so  far  as  ap- 
pears, the  fact  of  this  remark  having  been 
made  was  not  disputed.  Under  these  cir- 
cumstances, we  are  of  opinion  that  if  error 
there  was  in  the  ruling,  it  was  not  prejudi- 
cial, and  therefore  would  be  no  ground  for 
reversal. 
Judgment  affirmed. 

MONROE,  J.  I  dissent  from  the  conclu- 
sion of  the  court  upon  the  remarks  of  the 
trial  Judge  as  disclosed  by  the  first  bill  of 
exceptions,  and  am  of  opinion  that  on  ac- 
count of  those  remarks,  the  conviction 
should  be  set  aside. 

BREAUX,  C.  J.,  dissents. 
(134  La.) 

No.  19,985. 

BOWEN  et  al.  v.  MARSTON. 

(Supreme  Court  of  Louisiana.    Dec.  1,  1013. 
Rehearing  Denied  Jan.  19,  1914.) 

(Syllabus  by  the  Court.) 

Infants  (8  31*)— Rescission  of  Sale— Ten- 
deb  of  Consideration. 

Where  a  plantation  was  sold  at  private  sale 
for  the  purpose  of  effecting  a  partition  be- 
i  tween  the  co-owners,  some  of  whom  were  mi- 


"For  other  cases  Bee  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 

Digitized  by  Google 


Li.) 


BO  WEN  v. 


MARSTON 


119 


Dora,  and  the  latter,  after  their  emancipation, 
received  in  cash  most  of  their  respective  por- 
tions of  the  price,  held,  that  they  conld  not 
maintain  an  action  to  annul  the  sale  and  recov- 
er the  property  without  first  offering  to  re- 
store the  price  received  by  them. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  §8  41,  46,  50-33;  Dec.  Dig.  9  31.*] 

Appeal  from  Eleventh  Judicial  District 
Court,  .Parish  of  Red  River ;  W.  T.  Cun- 
ningham, Judge. 

Action  by  Mrs.  Ollle  J.  Bowen  and  others 
against  B.  W.  Marston,  Jr.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Affirmed. 

Blackmail,  Overton,  Dawtdns  &  Mlms,  of 
Alexandria,  for  appellants.  Looney  A  Wil- 
kinson, of  Shreveport,  for  appellee. 

LAND,  J.  This  is  a  petitory  action  to  re- 
arer the  alleged  undivided  Interests  of  the 
plaintiffs  (amounting  to  about  «%oo)  in  a 
certain  plantation  situated  in  the  parish  of 
Red  River,  with  rents  and  revenues,  coupled 
with  an  action  to  annul  a  partition  sale  of 
said  Interest  made  by  their  tutrix  under  an 
order  of  court  to  the  defendant  The  de- 
fendant had  previously  purchased  an  un- 
divided one-fourth  interest  In  said  planta- 
tion from  Mrs.  Hester  A  Gunn,  a  coheir  of 
the  plaintiffs. 

It  appears  from  the  record  that  on  July  6, 
1904,  Mrs.  L.  C.  Nally,  individually  and  as 
natural  tutrix,  and  other  coheirs,  including 
Mrs.  Hester  A.  Gunn,  sold  to  the  defendant 
their  undivided  portions  of  the  Crescent 
plantation  for  the  price  of  $8,250  cash  In 
hand  paid.  In  this  sale  the  tutrix  repre- 
sented her  two  minor  daughters,  Ollle  and 
Joanna,  issue  of  her  marriage  with  A.  C. 
Lewis.  The  act  of  sale  recited  that  the 
tutrix  was  duly  authorized  to  sell  the  minors' 
interest  in  the  property  by  judgment  of  court 
based  on  the  advice  of  a  family  meeting. 

The  deed  further  recited  that  the  interest 
on  each  of  said  minors  in  the  price  was 
$3,015.45.  On  the  advice  of  a  family  meet- 
ing, the  court  ordered  that,  out  of  the  price 
dne  each  minor,  a  certain  sum  should  be  ex- 
pended In  the  payment  of  debts  and  for  her 
education  for  the  next  12  months,  and  that 
the  remainder  of  the  fund  be  deposited,  at  3 
per  cent  interest  in  the  City  Saving  Bank 
of  Alexandria,  subject  to  the  further  orders 
of  the  court  A  portion  of  the  price  due 
each  of  said  minors  was  expended,  and  the 
balance  was  deposited  pursuant  to  the  order 
of  the  court  In  May,  1905,  Ollle  J.  Lewis, 
then  being  over  18  years  of  age,  was  duly 
emancipated  on  her  own  petition,  in  which 
it  was  alleged  that  she  had  property,  chiefly 
in  cash,  amounting  to  about  $9,750.  The 
judgment  ordered  that  npon  the  exhibition 
of  a  certified  copy  thereof,  any  bank  hold- 
ing any  money  belonging  to  said  emancipated 
minor  was  authorized  to  turn  the  same  over 
to  her. 

'Tot  other  cues 


Joanna  Lewis  in  November,  1905,  was 
emancipated  by  a  similar  judgment 

It  is  admitted  that  both  of  these  young 
ladies  drew  out  the  portions  of  the  proceeds 
of  the  sale  to  the  defendant  which  had  been 
deposited  in  bank  to  their  credit,  and  that 
they  were  emancipated  for  that  purpose. 

It  Is  further  admitted  that  the  plaintiffs 
knew  that  an  undivided  three-fourths  inter- 
est in  the  property  was  sold  to  B.  W.  Mar- 
ston, Jr.,  in  July,  1904,  as  per  recommenda- 
tions of  a  family  meeting  held  on  July  2, 
1904,  all  of  which  information  they  pos- 
sessed prior  to  their  emancipation. 

After  alleging  a  number  of  defects  in  the 
tutorship  proceedings,  plaintiffs  further  al- 
leged that  the  partition  deed  evidences  a  sale 
of  the  minors'  interests  to  effect  a  partition 
at  private  sale,  when,  under  the  law,  all 
of  the  property  should  have  been  sold,  and 
further  that  the  price  paid  was  less  than  the 
amount  of  the  appraisement  as  fixed  by  the 
family  meeting. 

The  Crescent  plantation  belonged  to  the 
major  and  minor  heirs  of  A  C.  Lewis.  After 
his  death,  his  widow  inherited  a  small  in- 
terest therein  from  one  of  her  children.  In 
January,  1903,  Mrs.  Gunn  (born  Lewis)  sold 
her  undivided  fourth  Interest  in  the  planta- 
tion to  B.  W.  Marston,  Jr.;  and  in  July, 
1904,  the  remaining  interests  were  sold  to 
the  said  Marston,  as  above  stated.  His  ven- 
dors were  all  the  major  and  minor  heirs  of 
A  C.  Lewis;  the  said  minors  being  repre- 
sented by  their  mother  and  tutrix. 

The  family  meeting  held  on  July  2,  1904, 
recommended  that  the  Crescent  plantation  be 
sold  at  private  sale  for  cash,  and  they  ap- 
praised "the  whole  tract  of  land"  as  worth 
$11,000  and  the  interest  of  the  minora  OUie 
and  Joanna  each  at  $3,015.45. 

The  proceedings  and  recommendations  of 
the  family  meeting  were  approved  and  ho- 
mologated in  all  respects  and  made  the  Judg- 
ment of  the  court,  which  authorized  the 
tutrix  to  sell  the  Interest  of  the  minors  In 
the  above  tract  at  private  sale  for  cash  to 
effect  a  partition  at  the  appraisement  made 
by  the  family  meeting. 

The  major  heirs  joined  the  tutrix  and 
widow  in  making  the  sale  to  the  defendant  of 
their  conjoint  undivided  three-fourths  Inter- 
est in  said  plantation. 

Defendant  owned  the  remaining  undivided 
one-fourth  interest  In  the  Crescent  plantation. 

Defendant  paid  the  price  of  the  sale,  and  it 
Is  admitted  that  a  portion  thereof  was  used 
in  paying  debts  of  the  minors  and  sending 
them  to  school,  and  that  the  remainder, 
amounting  to  $5,223.80,  was  deposited  in 
bank  for  their  account  and  drawn  out  by 
them  so  on  after  their  emancipation. 

In  Gallagher  v.  Lurges,  116  La.  755,  41 
South.  60,  it  was  held  that  "a  proceeding 
which  has  for  its  purpose  only  the  private 
sale,  to  one  of  the  plaintiffs,  of  the  interest 
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of  an  Interdict  In  the  property  held  In  com- 
mon, is  unauthorized  and  illegal,"  and  that 
the  property  should  have  been  sold  as  a 
whole. 

In  Moore  v.  Gulf  Refining  Co.,  124  La.  607, 
SO  South.  596,  the  same  doctrine  was  ap- 
plied to  a  private  sale  of  the  minor's  inter- 
est in  property  to  a  co-owner  to  effect  a  parti- 
tion. This  doctrine  was  reaffirmed  in  Fahey 
v.  Fahey,  128  La.  603,  54  South.  973.  In  none 
of  these  cases  did  the  court  hold  that  a  co- 
owner  could  not  become  the  purchaser  of  the 
property.  Any  doubt  on  the  subject  was  re- 
moved by  Act  No.  50  of  1912,  which  provides 
that,  in  private  sales  to  effect  the  partition 
of  the  whole  property,  the  co-owner  or  co- 
owners  may  purchase  the  entire  Interest  of 
the  minor  or  minors  for  its  appraised  value 
as  fixed  by  the  family  meeting. 

If  the  co-owner  may  purchase  at  such  a 
partition  sale,  and  we  know  of  no  law  to  the 
contrary,  we  cannot  perceive  how  such  a 
purchase  can  be  made  otherwise  than  in  the 
manner  pursued  in  the  instant  case,  where 
the  whole  property  was  appraised,  ordered, 
sold,  purchased  by  the  co-owner  for  the  full 
appraised  value,  and  the  minors'  portion  of 
the  price  paid  to  their  tutrix. 

Of  course  the  defendant  could  not  sell  to 
himself,  and  the  conveyance  took  the  form  of 
a  sale  to  him  by  his  co-owners  of  (heir  three- 
fourths  interest  in  the  plantation. 

The  result  was  the  same  as  if  all  owners 
had  made  the  sale  to  a  third  person.  The 
undisputed  evidence  shows  that  the  property 
was  sold  for  its  full  value. 

Plaintiffs  did  not  before  suit  tender  to  the 
defendant  that  portion  of  the  price  received 
and  used  by  them  and  confess  their  inability 
to  restore  the  same. 

In  the  late  case  of  Oremillion  v.  Roy,  125 
La.  524,  51  Soutb.  576,  a  tutrix  had  sold  a 
tract  of  land  at  private  sale  to  pay  debts,  and 
the  minor  heirs,  on  coming  of  age,  sued  to 
annul  the  sale  and  recover  the  property.  On 
application  for  rehearing,  the  court  held  that 
the  heirs  could  not  reclaim  the  property  with- 
out first  paying  back  or  tendering  that  por- 
tion of  the  proceeds  of  the  sale  which  had 
been  used  in  the  payment  of  debts,  citing 
Sharkey  v.  Bankston,  30  La.  Ann.  894.  In 
the  case  at  bar,  a  small  part  of  each  minor's 
portion  of  the  proceeds  of  the  partition  sale 
was  used  in  payment  of  her  debts,  and  the 
remainder  was  received  by  her  after  her 
emancipation.  Quoad  such  remainder,  plain- 
tiffs occupied  the  position  of  persons  of  full 
age.  They  received  the  money  well  knowing 
that  it  represented  a  large  portion  of  the 
price  of  the  sale  made  to  the  defendant.  We 
have  examined  the  cases  cited  by  the  plaintiff 
but  find  their  dicta  based  on  a  different  state 
of  facts. 

This  court  in  Hibernla  Bank  &  Trust  Co. 
v.  Whitney,  122  La.  896,  48  South.  316,  said: 

"In  a  number  of  cases  it  has  been  held  that 
*"*nder  must  be  made.    In  a  few  cases  it  has 


been  held  that  plaintiff  does  not  have  to  make 
a  tender,  as  it  may  be  claimed  by  reconvention. 
The  amount  being  known  in  this  case,  no  such 
difficulty  arises.  The  amount  should  be  ten- 
dered." 

A  vendor  cannot  retain  the  price  and  at 
the  same  time  claim  the  property.  He  who 
seeks  equity  must  first  do  equity. 

The  defendant  purchased  the  property  for 
a  sound  price  and  was  advised  by  a 'promi- 
nent attorney  that  the  title  tendered  was 
good  in  law.  So  believing,  the  defendant  has 
made  extensive  and  valuable  improvements 
on  the  premises.  Plaintiffs,  having  failed  to 
tender  the  price  received  by  them,  have  no 
standing  in  court. 

Judgment  affirmed. 

(134  La.)  ~ 

•No.  19,758. 

PEOPLE'S  NAT.  BANK  OF  NEW  IBERIA 
v.  VOORHIES  et  al. 

(Supreme  Court  of  Louisiana.    Jan.  5,  1914.) 

fSyUabut  by  the  Court.) 

1.  Evidence  (f  594*)— Weight  of  —  Suspi- 
cious Circumstances.  ' 

Suspicious  circumstances  will  not  have  the 
effect  of  destroying  positive  evidence,  which  is 
not  contradicted,  and  which  bears  the  sem- 
blance of  truth. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Di*.  |  2431;  Dec.  Dig.  S  594.*] 

2  Fraudulent  Conveyances   (|  95*)— Da- 
TioN  En  Paiement— Essentials. 

The  essentials  to  maintain  the  validity  of 
a  dation  en  paiement  are  the  real  indebtedness 
of  the  husband  to  the  wife,  the  just  value  of  the 
property  transferred  for  the  existing  debt,  and 
the  delivery  of  the  property  to  the  wife.  C.  C 
2655,  2656;  Ardis  v.  Theus  &  Annistead,  47 
La.  Ann.  1436,  17  South.  865. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f  §  243-288 ;  Dec  Dig. 
5  95.*] 

Appeal  from  Nineteenth  Judicial  District 
Court  Parish  of  Iberia;  James  Simon, 
Judge. 

Action  by  the  People's  National  Bank  of 
New  Iberia  against  Andre  F.  Voorhies  and 
others.  Judgment  for  plaintiff  against  the 
defendant  Voorhies  and  In  favor  of  other 
defendants,  and  plaintiff  appeals.  Affirmed. 

Burke,  Burke  &  Smith,  of  New  Iberia,  for 
appellant  L.  T.  Dulany,  of  New  Iberia,  for 
appellees. 

SOMMERVILLE,  J.  Plaintiff  sued  Andre 
F.  Voorhies  on  promissory  notes  and  obtain- 
ed judgment  therefor.  No  appeal  has  been 
taken  by  Voorhies. 

In  its  petition  plaintiff  alleged  that  Andre 
F.  Voorhies  and  his  father-in-law,  William 
Voorhies,  a  resident  of  Illinois,  concocted  a 
plan,  to  which  Mrs.  Ida  Compton  Voorhies, 
wife  of  Andre  F.  Voorhies,  and  daughter  of 
William  Voorhies,  was  made  a  party,  and 
to  which  plan  she  agreed  and  in  which  she 
acquiesced,  whereby  she  would  Institute  pro- 
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ceedings  against  her  husband  setting  forth 
an  indebtedness  to  her  on  his  part  for  para- 
phernal funds,  delivered  him  by  her,  to  the 
amount  of  $15,000;  that  thereupon  and  si- 
multaneously, without  awaiting  the  usual  de- 
lays and  without  any  publicity  whatsoever, 
said  Andre  Voorhies  would  file  an  answer, 
and  by  consent,  apparently  of  counsel,  the 
case  would  be  immediately  taken  up,  and 
thus  a  consent  judgment  entered  under  the 
guise  and  formalities  of  a  contested  matter, 
which  Judgment  would  be  followed  by  a 
cation  en  palement  of  all  of  the  property  of 
the  said  Andre  Voorhies ;  that,  in  pursuance 
of  this  conspiracy,  the  suit  was  filed,  Judg- 
ment obtained,  and  the  dation  made  of  all 
property  of  the  said  Andre  Voorhies  to  his 
wife;  that  the  Judgment  and  dation  en  pale- 
ment were  resorted  to  solely  and  simply  for 
the  purpose  of  defrauding  creditors,  and 
more  especially  petitioner,  and  to  give  to 
the  said  William  Voorhies  by  a  disguise,  and 
by  a  resort  to  the  machinery  of  the  court,  an 
Illegal  preference  and  priority  over  other 
creditors  of  Andre  Voorhies;  that  the  prop- 
erty conveyed  to  the  wife  under  the  dation 
has  been  converted  by  her  and  her  father, 
William  Voorhies,  and  that  the  same  was 
really  and  truly  a  transfer  to  said  William 
Voorhies,  all  for  the  benefit  of  William  Voor- 
hies; that  the  Judgment  referred  to  and  the 
dation  thereunder  are  of  no  legal  effect,  that 
they  are  spurious  and  fraudulent,  and  should 
be  vacated  and  set  aside,  and  but  for  said 
fraud  the  indebtedness  of  Andre  Voorhies 
would  have  been  liquidated  in  full.  It  prays 
for  citation  and  service  upon  the  parties 
named  and  for  Judgment  condemning  "Andre 
Voorhies  and  the  said  William  Voorhies  in 
solldo  to  pay  your  petitioner  the  full  sum  of 
J4.000,  with  interest  and  attorneys'  fees  as 
aet  forth  hereinabove,  and  in  the  alternative 
condemning  the  said  Andre  Voorhies  for  the 
fall  amount  herein  sued  for,  and  setting 
aside  the  Judgment  obtained  in  the  matter 
Xo.  5794  of  the  civil  docket  of  this  honorable 
court,  and  the  act  purporting  to  be  a  dation 
en  palement  passed  before  L.  T.  Dulany,  no- 
tary public,  of  record  in  conveyance  book 
No.  73,  at  folio  543,  and  hereinabove  referred 
to,  and  ordering  the  said  William  Voorhies 
to  restore  the  property  described  in  the  act 
purporting  to  be  a  dation  en  palement  in 
kind."  or  equal  value  thereof  In  money  to 
plaintiff,  "and  further  condemning  the  said 
Mrs.  Ida  Gompton  Voorhies,  if  it  should 
develop  that  she  is  in  possession  of  any  of 
the  property,  to  restore  the  same  or  to  substi- 
•ate  its  full  value  in  money  for  the  same 
purpose,"  etc 

There  was  Judgment  in  favor  of  William 
Voorhies  and  Mrs.  Ida  Compton  Voorhies; 
and  plaintiff  has  appealed. 

The  evidence  shows  that  Mrs.  Ida  Compton 
Voorhies,  wife  of  Andre  Voorhies,  sued  her 
husband  for  the  restitution  of  her  parapher- 
nal effects  which  she  has  intrusted  to  him, 


and  which  she  alleged  to  amount  to  $15,000. 
The  suit  was  supported  by  competent  evi- 
dence, and  there  was  Judgment,  as  prayed 
for,  in  her  favor. 

Plaintiff  alleged  that  this  suit  was  the  re- 
sult of  a  conspiracy  between  Andre  F.  Voor- 
hies and  his  father-in-law,  William  Voorhies ; 
but  it  offered  no  evidence  in  support  of  its 
allegation  of  conspiracy.  The  positive  evi- 
dence of  William  Voorhies  and  his  daughter, 
•Mrs.  Ida  Compton  Voorhies,  Is  to  the  effect 
that  the  suit  was  instituted  by  Mrs.  Voorhies 
against  her  husband  without  the  knowledge 
of  her  father,  William  Voorhies,  who  was 
not  in  New  Iberia  at  the  time  of  the  filing; 
that  the  amount  sued  for  by  her  was  actual- 
ly given  to  her,  or  advanced  to  her,  by  her 
father,  William  Voorhies ;  and  that  William 
Voorhies  had  been  sent  for  by  his  daughter 
for  the  purpose  of  testifying  in  the  suit 
against  her  husband  for  the  restitution  of 
her  paraphernal  funds  without  informing 
him  as  to  the  object  of  her  sending  for  him 
to  go  to  New  Iberia. 

■  The  judgment  in  the  case  was  immediately 
followed  by  a  dation  en  palement,  by  which 
Andre  F.  Voorhies  surrendered  to  his  wife 
all  of  the  property  which  he  possessed  in 
New  Iberia.  Plaintiff  alleges  that  this  hasty 
execution  of  the  judgment  and  transfer  of 
property  is  a  suspicious  circumstance,  suffi- 
cient to  destroy  said  transfer.  It  argues 
that  the  judgment  against  the  husband  was 
entered  with  his  consent  and  is  therefore 
illegal. 

[1]  The  record  in  the  case  shows  that  the 
judgment  was  not  by  consent.  Andre  Voor- 
hies filed  a  general  denial,  in  which  he  spe- 
cially admitted  the  indebtedness  to  his  wife 
as  set  forth  in  plaintiff's  petition;  the  case 
went  regularly  to  trial;  witnesses  were  ex- 
amined; and  the  claim  of  the  wife  was 
supported  by  evidence  independent  of  the  ad- 
missions of  her  husband.  The  suspicion  sug- 
gested by  plaintiff  was  controverted  by  posi- 
tive evidence,  and  therefore  cannot  have  the 
effect  of  setting  aside  the  judgment  or  the 
dation  en  palement  made  in  execution  there- 
of. The  dation  Is  based  upon  a  real  indebt- 
edness of  the  husband  to  the  wife ;  the  prop- 
erty transferred  therein  was  appraised  at  a 
just  valuation;  and  that  property  was  de- 
livered to  Mrs.  Ida  Compton  Voorhies.  The 
dation  was  thus  rendered  complete,  as  the 
law  requires  that  it  should  have  been;  and 
defendants  have  sustained  its  validity  by 
competent  evidence.  C.  C.  2655,  2656 ;  Ardis 
v.  Theus  &  Armlstead,  47  La.  Ann.  1436,  17 
South.  865. 

[2]  Plaintiff  argues  that,  under  the  law  an- 
nounced in  the  case  Just  cited  (Ardis  v.  The- 
us &  Armlstead),  it  is  entitled  to  the  Judg- 
ment prayed  for  by  it ;  but  reference  to  that 
case  shows  that  the  facts  are  altogether  dif- 
ferent from  the  facts  of  this  case.  There 
Theus  was  in  commercial  business,  and  his 
wife's  father  gave  to  him  $2,000,  which  he 
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(the  father)  had  intended  for  his  daughter; 
that  It  was  his  intention  that  Theus  should 
receive  it  for  her  account;  that  he  had  no. 
expectation  of  the  money  being  returned,  nor 
was  it  his  intention  to  receive  from  Theus 
any  reimbursement.  We  say,  with  reference 
to  this  giving  of  $2,000  to  Theus,  the  hus- 
band: 

"It  is  unfortunate  that  his  (the  father's)  in- 
tention was  not  expressed  at  the  time,  preserved 
in  such  shape  as  to  be  valuable  to  the  wife  and 
daughter.  It  is  a  noticeable  fact  that  the  wife 
had  no  appreciable  knowledge  of  this  dona- 
tion, nor  of  the  others  which  it  is  alleged  the 
father  made  to  her.  The  circumstance  of  an 
absolute  absence  of  any  declaration  at  the  time, 
or  any  evidence  whatever  that  the  money  was 
intended  for  the  daughter,  forces  the  conclu- 
sion that  the  money  was  a  loan  to  the  son-in- 
law,  or  an  accommodation  to  him." 

And  we  set  aside  the  dation  en  paiement 

In  the  present  case  William  Voorhies  did 
not  give  any  money  to  his  son-in-law,  Andre 
F.  Voorhies.  He  sent  checks  and  drafts  to 
the  order  of  his  daughter,  Mrs.  Ida  Compton 
Voorhies,  as  advances  to  her  out  of  her  share 
in  his  estate ;  and  she  indorsed  these  checks 
and  drafts  over  to  her  husband.  The  proper- 
ty thus  transferred  by  the  wife  to  the  hus- 
band was  the  property  of  the  wife,  and  she 
was  entitled  to  recover  the  judgment  obtain- 
ed by  her  against  her  husband  for  her  para- 
phernal funds  used  by  him. 

That  William  Voorhies  knew  that  his 
daughter  would  deliver  her  property,  given 
by  him  to  her,  over  to  her  husband  could 
not  under  any  circumstances  make  Andre  F. 
Voorhies  a  debtor  of  William  Voorhies.  The 
father,  under  such  circumstances,  could  not 
have  sued  and  recovered  judgment  against 
Andre  Voorhies  for  money  which  he  had  giv- 
en to  his  daughter,  the  wife  of  Andre  F. 
Voorhies.  The  wife,  and  no  one  else,  was 
and  remained  the  creditor  of  her  husband 
when  she  transferred  her  property  to  him. 

Plaintiff  called  for  the  production  of  the 
checks  and  drafts  sent  by  William  Voorhies 
to  his  daughter,  Mrs.  Ida  Compton  Voorhies ; 
but  they  were  not  produced.  Mr.  Voorhies 
answered  that  he  had  sent  these  documents 
to  his  daughter;  and  Mrs.  Ida  Compton 
Voorhies  testified  that  she  had  received 
them  but  had  misplaced  them.  And  the 
plaintiff  argues  that  this  is  a  suspicious  cir- 
cumstance, going  to  show  that  the  checks 
and  drafts  were  not  made  payable  to  the  or- 
der of  Mrs.  Voorhies.  But  the  suspicion  can- 
not destroy  the  positive  evidence  to  the  ef- 
fect that  they  were  made  payable  to  her,  and 
that  she  had  indorsed  them  over  to  the  order 
of  her  husband.  And  this  evidence  is  sus- 
tained in  part  by  the  records  of  the  bank 
which  show  that  some  of  the  drafts  were 
made  payable  to  the  order  of  Mrs.  Voorhies. 

Of  the  $15,000  testified  to  by  William  Voor- 
hies and  his  daughter,  Mrs.  Ida  Compton 
Voorhies,  there  is  but  one  apparent  discrep- 
ancy; to  the  extent  of  $1,000,  paid  in  the 


year  1907,  which  was  sent  by  express  to 
Andre  F.  Voorhies  direct,  at  a  time  when 
banks  were  not  transferring  cash.  This 
transaction  is  sought  to  be  explained  by 
defendant  Mr.  William  Voorhies  saying  that 
the  money  was  sent  In  that  way,  it  being  the 
only  feasable  way,  because  of  the  financial 
troubles  at  that  time,  and  that  it  was  really 
intended  for  Mrs.  Voorhies.  Be  that  as  it 
may,  the  item  is  small,  and  the  amount  real- 
ized from  the  sale  of  the  property  received 
by  Mrs.  Voorhies  under  the  dation  was  only 
about  $8,000,  when  the  indebtedness  of  her 
husband  to  her  was  $15,000.  So  that,  even 
if  the  $1,000  were  deducted  from  the  judg- 
ment, it  would  not  affect  the  dation. 
Judgment  affirmed. 

(134  La.)  _ 

(No.  19,584.) 

RUST  LUMBER  CO.  v.  GENERAL  ACCI- 
DENT, FIRE  &  LIFE  1SSUR. 
CORP..  Limited. 

(Supreme  Court  of  Louisiana.   Dec  15.  1913. 
Rehearing  Denied  Jan.  19,  1914.) 

(Syllabus  by  the  Court.) 
Insubawce  (I  435*)— Pouot— Construction. 

A  policy  of  insurance,  issued  to  a  com- 
pany engaged  in  a  business  described  as  "saw- 
mill, planing  mill,  mill  yards,  kilns,  sheds, 
woodsmen  and  teamsters."  and  insuring  it,  as 
trustee,  against  bodily  injuries  sustained  by 
the  employes  of  the  assured,  through  external, 
violent,  and  accidental  means,  while  actually 
engaged  in  operations  such  as  are  usual  to  the 
kind  of  trade  or  business  so  described,  does  not 
cover  the  risk  incurred  in  the  employment  of 
mill  hands  in  the  boring  of  an  artesian  well 
for  the  obtention  of  water.  It  is  true  that  the 
business  so  described  presupposes  the  use  of 
water  and  the  necessity  for  obtaining  it,  but 
so  it  presupposes  the  use  of  fuel  wherewith  to 
convert  the  water  into  steam,  and  yet  it  would 
hardly  be  argued  that  the  policy,  as  written, 
would  cover  the  risk  of  mining  for  coal,  or 
boring  for  fuel  oil. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  5  1144;  Dec.  Dig.  f  435.*] 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Sabine;  Don  E.  Sorelle, 
Judge. 

Action  by  the  Rust  Lumber  Company 
against  the  General  Accident,  Fire  &  Life  As- 
surance Corporation,  Limited.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  dismissed. 

P.  M.  Milner,  of  New  Orleans,  for  appel- 
lant. S.  D.  Ponder  and  R.  A.  Fraser,  both 
of  Many,  for  appellee. 

Statement  of  the  Case, 

MONROE,  J.  Plaintiff  aUeges  that  defend- 
ant insured  it,  as  trustee  for  Its  employes, 
against  bodily  injuries  sustained  by  them 
"through  external,  violent,  and  accidental 
means,  while  actually  engaged  in  the  occupa- 
tions and  at  the  places  mentioned  In  the 
schedule  of  statements,"  forming  part  of  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  St  Rep'r  Indexes 
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policy,  which,  In  turn,  Is  made  part  of  the 
petition.  It  farther  alleges  that,  within  the 
life  of  the  policy,  certain  of  its  employes, 
whom  it  names,  received  certain  Injuries  for 
which,  under  the  terms  of  the  policy,  defend- 
ant is  liable.  Then  follow  a  description  of 
the  injuries  so  received,  further  allegations 
as  to  the  liability  of  defendant  for  medical 
attention,  drugs,  etc.,  and  for  the  penalty 
prescribed  by  law  for  nonpayment  of  the 
claim  within  30  days,  and  the  prayer  for 
judgment  There  is  no  allegation  in  the  peti- 
tion as  to  the  particular  work  that  the  em- 
ployes were  engaged  in  when  injured,  and 
defendant  excepted,  on  the  ground  that  the 
allegations,  as  made,  were  vague,  and  dis- 
closed no  cause  of  action,  which  exception 
was  overruled.  Defendant  then  answered, 
denying  that  said  employes  received  the  in- 
juries set  forth  in  the  petition  whilst  engaged 
In  the  usual  occupations  of  a  sawmill  busi- 
ness, and  alleged  that: 

"On  the  contrary,  the  assured  was  attempt- 
ins  to  drive  an  artesian  well  in  the  vicinity  of 
its  plant,  and  directed  the  employes  and  men  in- 
jured to  engage  in  that  work,  •  *  •  that 
they  were  inexperienced,  and  that  the  work  form- 
ed no  part  of  the  operations  of  the  sawmill 
business,  and  was  not  contemplated  under  the 
terms  of  the  policy,  and  was  not  included  in  the 
risks  or  hazards  which  were  assumed  by  the  in- 
surer." 

Opinion. 

The  policy  sued  on  contains  the  follow- 
ing provisions,  which,  we  think,  are  conclu- 
sive of  the  question  of  liability  vel  non,  when 
considered  in  connection  with  the  facts  de- 
veloped on  the  trial,  to  wit: 

•  •  The  company  does  hereby  insure 
Rust  Lumber  Company,  Ltd.,  of  Many,  parish 
of  Sabine,  *  *  *  as  trustee  for  his  employes, 
•  *  •  against  bodily  injuries  sustained  by 
the  employes  of  the  assured,  •  *  *  through 
external,  violent,  and  accidental  means,  while 
sctually  engaged  in  the  occupation  and  at  the 
places  mentioned  in  the  schedule  of  statements, 
as  follows." 

According  to  "statement  4,"  of  the  "sched- 
ule Of  statements,"  thus  referred  to,  the  busi- 
ness in  which  the  assured  was  engaged  was 
"sawmill ;  mill  yards ;  kilns ;  sheds ;  woods- 
men and  teamsters";  the  place  of  business 
was  "Many,  Sabine  parish,  Louisiana" ;  and 
the  statement  further  reads,  in  part: 

.  "It  is  understood  and  agreed  that  this  pol- 
icy covers  all  employes  of  the  company  to  which 
the  same  is  issued,  *  •  •  at  the  above  lo- 
cations, for  the  purposes  of  the  trade  or  business 
described  herein  to  whom  compensation  is  paid, 
«cept  as  follows:  President,  vice  president, 
•ecretary,  treasurer,  and  office  force." 

"Statement  5.  The  operations  carried  on  are 
those  usual  to  the  kind  of  trade  or  business  de- 
scribed herein." 


It  appears  from  the  evidence  that  plaintiff, 
finding  its  water  supply  Inadequate,  assigned 
some  of  its  mill  employes,  including  its  out- 
door superintendent,  a  carpenter,  blacksmith, 
filer  and  sawyer,  teamster,  and  two  negro 
laborers,  to  the  work  of  boring  an  artesian 
well,  in  order  to  obtain  a  further  supply. 
The  men  were  all  entirely  inexperienced  in 
that  kind  of  work,  and,  after  they  had  bored 
to  a  depth  of  about  50  feet,  one  of  them 
accidentally  dropped  a  monkey-wrench  down 
into  the  hole,  thereby  blocking  further  prog- 
ress. Plaintiff  thereupon  employed  a  man 
whom  it  had  previously  employed  as  a  filer 
and  sawyer,  but  who  was  said  to  have  bored 
two  wells  for  himself,  and  was  thought,  there- 
fore, to  have  acquired  some  knowledge  of 
the  manner  In  which  the  work  should  be 
done,  and  he  and  the  others  were  engaged,  at 
the  time  of  the  accident,  in  the  attempt 
to  fish  out  the  monkey-wrench.  The  pump 
which  had  been  used  in  connection  with  the 
boring  had  broken  down,  however,  and  they 
concluded,  in  order  to  keep  the  cuttings  and 
sediment  from  settling  in  the  bottom  of  the 
boring,  to  connect  a  half  Inch  pipe  to  the 
"blow-off,"  or  mud  valve,  of  the  boiler,  and, 
keeping  up  steam,  force  the  hot  water  down 
into  the  hole.  Plaintiffs  outdoor  superin- 
tendent says,  in  his  testimony: 

"We  had  been  using  this  method  that  day  for 
probably  four  or  five  hours  at  the  time  the  ac- 
cident occurred,  and  we  supposed  that  we  had 
hooked  the  wrench,  and  were  lifting  up  the 
pipe  to  find  out,  when  the  water  seemed  to  have 
been  blown  out  of  the  well,  probably  from  a 
pocket  of  steam  forming  where  the  water  was 
discharging  in  the  well." 

He  further  testifies  that  the  temperature 
of  the  water  that  was  thus  forced  Into  the 
well  was  above  212  degrees  Fahrenheit,  that 
part  of  it  was  converted  into  steam  by  con- 
tact with  the  air,  and  that,  when  the  explo- 
sion occurred,  it  was  thrown  at  least  100  feet 
in  the  air,  and,  in  coming  down,  extended 
over  a  radius  of  about  50  feet,  scalding  every 
one  with  whom  it  came  in  contact 

We  are  unable  to  concur  in  (what  we  sup- 
pose was)  the  view  taken  by  the  judge  a  quo, 
that  the  operations  thus  carried  on  were 
"those  usual  to  the  kind  of  trade  or  busi- 
ness" described  in  the  policy  sued  on.  It  is 
true  that  the  business  so  described  presup- 
poses the  use  of  water  and  the  necessity  for 
obtaining  it,  but  so  it  presupposes  the  use  of 
fuel  wherewith  to  convert  the  water  Into 
steam,  and  yet  it  would  hardly  be  argued 
that  the  policy,  as  written,  was  intended  to 
Insure  against  the  risk  of  mining  for  coal, 
or  boring  for  fuel  oil.  The  judgment  appeal- 
ed from  is  therefore  reversed ;  plaintiff's  de- 
mand is  rejected,  and  its  suit  is  dismissed,  at 
its  cost,  in  both  courts. 
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No.  19,907. 
DEHAN  v.  FULLILOVE  et  aL 
(Supreme  Court  of  Louisiana.   Jan.  5,  1914.) 

(Syllaout  by  the  Court.) 

1.  Courts  (§  224*)— Appellate  Jurisdiction 
—Amount  Involved. 

Where  the  matter  in  dispute,  or  the  fund 
to  be  distributed,  does  not  exceed  $2,000,  ex- 
clusive of  interest,  the  Supreme  Court  is  with- 
out appellate  jurisdiction.  Article  85,  Consti- 
tution; Rausch  v.  Barrere,  109  La,  563,  33 
South.  602  *,  State  ex  rel.  Town  of  Jennings  v. 
Miller,  109  La.  704,  33  South.  739. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 

jaA481'  6081 609' 614,     6175  Dec' Dig' 

2.  Courts  (§  224*)— Appellate  Jurisdiction 
— Amount  Involved. 

The  business  of  carrying  on  a  "blind  tiger" 
is  an  obnoxious  use  of  property,  which  inflicts 
injury  upon  a  community.  It  is  a  public  nui- 
sance.   It  has  no  legal  pecuniary  value. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Difr^j|^487,  608,  609,  614,  616,  617;  Dec  Dig. 

Appeal  from  the  First  Judicial  District 
Court,  Parish  of  Caddo ;  T.  F.  Bell,  Judge. 

Action  by  H.  Dehan  against  S.  C.  FulU- 
love  aud  others.  From  judgment  for  defend- 
ants, plaintiff  appeals.   Appeal  dismissed. 

Foster  &  Webb  and  Scheen  &  Blanchard, 
all  of  Shreveport,  for  appellant  D.  C.  Scar- 
borough, Jr.,  Asst  City  Atty.,  of  Shreveport 
(Hall  &  Jack,  of  Shreveport,  of  counsel),  for 
appellees. 

SOMMEBVILLE,  J.  This  civil  suit  for  an 
injunction  was  argued  at  the  same  time  and 
submitted  with  the  criminal  case,  numbered 
No.  19,936,  and  entitled  City  of  Shreveport 
v.  Philip  Maroun,  134  La.  490,  64  South.  388, 
decided  this  day. 

Petitioner,  alleging  himself  to  be  a  citizen 
of  the  state  of  Louisiana,  living  with  his 
family,  and  engaged  In  business  at  511  Louis- 
iana street  Shreveport,  and  therefore  with 
property  interests  to  protect  and  that  S.  C. 
Fullilove,  commissioner  of  public  safety  of 
the  city  of  Shreveport,  and  officers  under 
him,  have  entered  upon  the  said  premises,  and 
are  now  demanding  and  attempting  to  forci- 
bly search  such  premises,  declares:  That  said 
attempt  to  search  is  unreasonable,  and  in  vio- 
lation of  his  rights,  and  that  he  is  protected 
from  such  search  by  articles  2,  6,  7,  9,  and  10 
of  the  Constitution  of  the  state  of  Louisiana, 
and  amendments  4  and  5  of  the  Constitu- 
tion of  the  United  States.  (He  abandoned 
the  protection  claimed  under  the  amend- 
ments to  the  Constitution  of  the  United 
States.)  That  defendants  claim  the  right  to 
enter  his  premises  under  the  authority  of  a 
search  warrant  issued  by  the  city  court  of 
the  city  of  Shreveport  which  Is  Invalid,  null, 
and  void  for  the  reasons:  (a)  That  the  ordi- 
nance of  the  city  council,  in  which  is  directed 
the  issuance  of  said  search  warrant  is  ultra 


vires  the  power  and  authority  of  said  council. 
In  that  the  ordinance  attempts  to  create  a 
crime;  (b)  that  It  attempts  to  create  and 
make  rules  of  evidence  in  criminal  cases; 
(c)  that  it  directs  the  issuance  of  search  war- 
rants In  certain  cases;  (d)  that  the  Constitu- 
tion of  the  state,  articles  7  and  11,  specially 
prohibits  the  issuance  of  a  search  warrant 
against  the  party  charged  with  a  crime  In  or- 
der to  obtain  evidence  against  him;  (e)  that 
said  ordinance  has  for  its  purpose  and  object 
the  search  of  premises  for  obtaining  evidence 
upon  which  to  base  a  prosecution  where  it  Is 
not  shown  that  a  crime  has  been  committed ; 
(f)  and  that  the  affidavit  authorized  to  be 
made  by  said  ordinance  fails  to  show  the  exact 
premises  to  be  searched;  (g)  that  no  object  is 
designated  to  be  seized  in  the  warrant;  (h) 
that  aaid  ordinance  directs,  upon  affidavit 
being  made,  that  a  warrant  directed  to  the 
chief  of  police,  shall  issue  for  him — 

"to  go  Into  such  place  or  places  and  ascertain, 
the  truth,  and  if  the  said  officers  shall  find  evi- 
dence of  such  illicit  business,  he  shall  arrest 
all  persons  found  in  charge  of  said  house  or 
place,  and  the  owner,  keeper,  clerk  or  lessee 
of  said  place  and  the  owners  of  said  liquors 
found,  and  carry  them  before  the  city  judge,** 
etc 

Plaintiff  makes  the  ordinance  complained 
of  a  part  of  his  petition,  and  prays  that — 

"a  writ  of  injunction  issue  herein  as  above, 
enjoining  and  prohibiting  the  said  S.  O.  Fulli- 
love, commissioner  of  public  safety,  and  F.  H. 
Lucar,  chief  of  police,  from  entering  plaintiff's 
premises  under  said  warrant  of  search,  on  plain- 
tiff's complying  with  the  forms  and  essentials 
of  law,  and  for  service  and  citation  hereon 
according  to  law  and,  after  due  proceedings 
had,  for  judgment  perpetuating  the  injunction 
prayed  for,  and  for  costs.  Further  prays  for 
all  orders  and  decrees  necessary,  and  for  gen- 
eral relief.** 

After  answer  and  trial,  there  was  judg- 
ment dismissing  plaintiff's  suit  and  he  has 
appealed. 

With  the  record  in  several  cases  on  appeal 
from  the  city  court  of  the  city  of  Shreveport 
before  us,  wherein  defendants  were  prosecut- 
ed for  violating  the  ordinance  herein  sought 
to  be  enjoined,  which  declares  "blind  tigers'* 
in  the  city  of  Shreveport  to  be  public  nuis- 
ances, and  provides  for  their  suppression  by 
fine  and  imprisonment  which  cases  were 
submitted  at  the  same  time  and  on  the  same 
arguments  presented  in  this  case,  and,  after 
an  examination  of  this  record,  we  are  of  the 
opinion  that  it  is  a  made-up  case  for  the  pur- 
pose of  having  the  district  court  pass  upon 
the  validity  of  the  ordinance  in  question. 

In  support  of  the  allegation  that  defend- 
ants "are  now  demanding  and  attempting  to 
forcibly  search  said  premises,  by  entering 
upon  same,  and  searching  the  said  room  In 
which  the  petitioner  conducts  his  commer- 
cial business,  as  well  as  the  apartment  and 
furnishing  in  said  room  In  which  he  and  his 
family  live,''  there  was  offered  in  evidence 
an  order  reading  as  follows: 
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To  P.  H.  Lacar,  Chief  of  Police-Greeting: 
You  are  hereby  commanded  in  the'  name  of  the 
City  Court  of  the  city  of  Shreveport,  Louisiana, 
to  go  into  the  place  described  in  the  above  af- 
fidavit and  ascertain  the  truth  of  the  allegation 
therein  made. 

Thna  done  and  signed  on  the  5th  day  of 
March,  1918.    L.  C.  Blanchard,  City  Judge." 

This  order,  although  24  hours  had  elapsed 
since  It  was  issued,  was  not  executed,  and  ap- 
parently there  was  no  intention  or  attempt  to 
execute  it  at  any  time,  for  the  injunction 
was  not  sued  out  until  the  next  day  (March 
6,  1913)  after  said  order  had  been  issued.  It 
is  quite  clear  from  the  evidence  that  said 
order  was  useless,  and  not  Intended  to  be  ex- 
ecuted. 

Plaintiff  testifies  that  his  business  is  that 
of  the  keeper  of  a  pool  room  at  the  place 
hereinbefore  indicated,  for  which  he  pays  a 
license ;  that  he  keeps  no  intoxicating  liquors 
for  sale;  that  the  officers  have  been  in  his 
place  six  or  seven  times ;  that  he  had  a  few 
bottles  of  beer  for  his  own  use. 

On  the  trial  of  the  case  the  following  ad- 
mission was  made: 

"It  is  admitted  that  prohibition  was  voted  in 
the  pariah  of  Caddo,  including  the  city  of 
Shreveport,  and  that  prohibition  ordinances 
were  passed  by  the  police  jury,  and  by  the  city 
eonnciL  The  ordinance  by  the  city  council 
prohibits  the  sale  of  intoxicating  liquors  in  the 
city  of  Shreveport  with  a  license,  and  imposes 
a  penalty  of  a  fine  of  not  over  $100,  or  not 
over  ten  days  in  jail,  or  both,  in  the  discretion 
of  the  court." 

Mr.  Fullilove,  defendant,  testified  that  he 
was  commissioner  of  public  safety  for  the  city 
of  Shreveport,  in  charge  of  the  police  depart- 
ment ;  that  it  had  been  practically  impossible 
to  enforce  the  prohibition  laws  of  Shreveport 
until  the  ordinance  in  question  was  adopted ; 
that  practically  every  fruit  stand,  near-beer 
stand,  soda  and  Coca-Cola  stand,  pool  room, 
and  house  of  prostitution  was  a  "blind  tiger" ; 
that  he  had  visited  190  such  places  about  a 
year  previous  to  the  day  of  the  trial;  that 
157  places  had  been  visited  in  the  previous 
fall,  for  which  internal  revenue  licenses  had 
been  Issued  by  the  national  government  in 
the  prohibition  city  of  Shreveport;  that  on 
the  day  of  trial  there  were  some  20  or  25 
-blind  tigers"  in  Shreveport  after  about  one 
month's  enforcement  of  the  ordinance;  that 
plaintiff,  Dehan,  held  a  retail  liquor  dealer's 
license  from  the  national  government;  that 
he  represented  himself  to  be  selling  Coca- 
Cola  and  soda  water,  but  that  he  had  a  bar 
and  counter  in  the  rear  of  his  pool  room 
where  he  operated  a  "blind  tiger."  Witness 
described  the  secret  way  of  getting  Into  said 
"blind  tiger,"  through  doors,  passageways, 
etc.,  and  that  one  had  to  work  his  way 
therein  after  inspection  through  a  peephole; 
that  he  had  raided  said  place  some  three 
or  four  days  before  this  injunction  was  sued 
out;  that  he  had  there  found  two-thirds  of 
a  cask  of  beer,  probably  two  or  three  dozen 
bottles  on  lee,  and  about  six  or  eight  quart 
bottles  of  whisky,  of  three  or  four  brands, 


and  the  glasses,  lemons,  sugar,  and  all  the 
equipment  for  mixing  drinks,  and  that  he  also 
found  two  or  three  prominent  citizens  drink- 
ing there ;  that  the  criminal  charge  against 
plaintiff  had  not  yet  been  tried;  that  a 
negro  porter  was  in  charge ;  that  two  whisky 
glasses  and  two  glasses  of  water  were  on  the 
bar,  together  with  an  empty  beer  bottle ;  that 
he  subsequently  went  back  and  found  every- 
thing open;  no  intoxicating  liquors  were 
found  there  at  all.  That  was  before  the  in- 
junction was  Issued. 

We  have  carefully  gone  over  the  evidence 
in  the  record,  and  we  are  convinced  that  the 
injunction  sued  out  In  this  case  was  issued 
after  plaintiff's  place  had  been  searched  un- 
der a  warrant  or  order;  that  it  had  been 
searched  a  second  time,  and  a  "blind  tiger" 
was  not  being  operated  there;  that  a  crimi- 
nal charge  was  pending  against  plaintiff,  de- 
pending upon  the  evidence  which  had  been 
found  there  under  the  order  previously  is- 
sued ;  and  that  the  injunction  herein  should 
have  been  dissolved,  because  the  alleged 
wrong  complained  of  had  been  already  per- 
petrated, and  could  not,  therefore,  be  stopped 
by  injunction.  It  is  clear  that  the  case  was 
made  up  for  the  district  court  A  warrant 
had  been  already  executed,  and  the  one 
sought  to  be  enjoined  was  useless,  and  not 
seriously  Issued. 

We  find  an  affidavit  in  the  record,  reading 
as  follows: 

"That  the  matter  in  dispute  in  the  above- 
entitled  and  numbered  cause  and  the  value 
therein,  which  is  in  contestation,  amounts  to 
over  two  thousand  dollars  to  him."  Signed  by 
H.  Dehan,  plaintiff. 

[1,2]  The  record  shows  conclusively  and 
positively  the  amount  in  contestation  is  less 
than  $2,000.  Plaintiff  does  not  allege  or 
prove  that  his  poolroom  business  has  been 
or  may  be  interfered  with  by  defendants,  or 
that  his  business  of  selling  soda  water  and 
Coca-Cola  have  been  or  may  be  stopped.  He 
does  not  allege  or  prove  that  the  small  quan- 
tity of  intoxicating  liquors  hereinbefore  en- 
umerated were  taken  from  him,  and  he  does 
not  testify  as  to  their  value.  If  he  bases  his 
affidavit  as  to  the  amount  in  contestation  be- 
ing over  $2,000  to  him  upon  his  business  of 
carrying  on  a  "blind  tiger,"  it  is  entirely 
without  foundation.  The  business  of  retail- 
ing intoxicating  liquors  in  Shreveport,  or  in 
Caddo  parish,  which  is  prohibition  territory, 
is  an  illegal,  illegitimate  business ;  it  is  an 
obnoxious  use  by  plaintiff  of  his  property 
by  which  he  inflicts  injury  upon  the  com- 
munity; it  is  a  public  nuisance;  and  it  is 
without  pecuniary  value  in  the  eyes  of  the 
law  and  the  court.  Mugler  v.  Kansas,  123 
TJ.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205. 

The  matter  in  dispute  not  exceeding  $2,000 
— it  does  not  amount  to  $100 — the  appeal  is 
dismissed. 

LAND,  J.,  concurs  in  the  decree. 
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(134  La.) 

No.  19,669. 
BASS  et  al.  v.  BARTHELEMT  et  aL 
(Supreme  Court  of  Louisiana.    Jan.  5,  1914.) 

(Syllabus  by  the  Court.) 

Execution  (5  171*)— Judgment  (§§  43,  52*)— 

Confession  of  Judgment— Evidence. 

Under  the  law,  as  it  stood  prior  to  the 
passage  of  the  statute,  No.  67  of  1908,. the  two 
witnesses  to  an  authentic  act,  importing  con- 
fession of  judgment,  were  required  to  be  "free, 
male,  and  aged  at  least  fourteen  years,"  hence, 
where  one  of  the  witnesses  was  a  female,  the 
act  was  not  authentic,  did  not  import  confes- 
sion of  judgment,  and  executory  process  could 
not  lawfully  issue  thereon,  nor  could,  or  can, 
such  writ  issue  to  enforce  payment  of  a  note 
purporting  to  be  secured  by  an  act,  otherwise 
authentic,  in  case  of  a  discrepancy  between  the 
note,  as  described  in  the  act,  and  the  note 
sued  on;  and,  still  less,  where  such  discrep- 
ancy existed,  or  exists,  and  the  act  was,  or  is, 
not  authentic  in  form.  In  such  cases,  where  the 
writ  has  issued  (improvidently)  and  the  prop- 
erty of  a  nonresident,  represented  by  a  curator 
ad  hoc,  has  been  seized  and  sold,  the  defendant 
is  not  confined  to  the  remedy  by  appeal,  but 
may  resort  to  the  remedy  by  injunction  and  ac- 
tion in  nullity. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  fi§  497-518;  Dec.  Dig.  I  171;*  Judg- 
ment, Cent  Dig.  §5  58,  61-72,  85-88;  Dec  Dig. 
68  43,  52.*] 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa;  Robert 
S.  Ellis,  Judge. 

Action  by  Mrs.  Luda  V.  Bass  and  others 
against  Louis  J.  Barthelemy  and  others. 
From  judgment  for  plaintiffs,  defendants 
appeal.  Affirmed. 

B.  B.  Purser  and  Ray  D.  Magruder,  both  of 
Amite,  and  H.  Grady  Hungate,  of  Ham- 
mond, for  appellants.  A.  W.  Spiller,  of 
Amite,  for  appellees. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiffs,  Mrs.  Luda  V. 
Bass,  widow,  and  her  granddaughter,  Mrs. 
Luda  V.  O'Brien,  wife  of  Coy.  R,  Rives, 
bring  this  suit  against  Louis  J.  Barthelemy 
and  the  Bank  of  Hammond,  to  annul  a  sale, 
under  executory  process,  of  an  undivided 
half  interest,  claimed  by  Mrs,  Bass,  In 
five  acres  of  land,  with  the  Improvements 
thereon,  in  the  town  of  Hammond,  and  to 
cancel  the  Inscription  thereof,  also  to  can- 
cel the  Inscription  of  a  mortgage  against 
the  entire  property,  and  to  recover  of  the 
defendant  Barthelemy  $400  per  annum  as 
rental  from  May  25,  1907. 

The  facts  out  of  which  the  litigation  has 
arisen  are  shown  by  the  evidence  in  the  rec- 
ord to  have  been  as  follows: 

Mrs.  Bass,  who  was  a  widow,  acquired  the 
land  in  question  in  her  name  and  In  that 
of  her  granddaughter,  who  was  then  a 
minor;  and  on  February  19,  1902,  she  exe- 
cuted an  act  purporting  to  mortgage  the 
whole  of  it  to  secure  payment  of  a  note 
for  $100,  of  even  date  with  the  act  of  mort- 
gage, payable  in  90  days,  with  interest  at  8 


per  cent,  per  annum  from  maturity,  which 
note  is  described  in  the  act  as  made  by  her, 
payable  to  her  own  order,  and  by  her  indors- 
ed. The  act  in  question  was  executed  before 
a  notary,  In  the  presence  of  two  witnesses, 
but  one  of  them  was  a  woman;  and  the 
note,  executed  by  Mrs.  Bass,  differs  from 
that  described  In  the  act  of  mortgage  in  that 
it  was  made  payable  to  the  Bank  of  Ham- 
mond and  was  not  indorsed.  Again,  though 
the  note  reads,  "payable  *  *  •  with  nil 
costs  of  collection,  including  ten  per  cent 
attorneys  fees,"  and,  though,  by  the  act  of 
mortgage,  Mrs.  Bass  declares  that  she  binds 
herself  "to  pay  the  fees  of  the  attorney 
who  may  be  employed  for  that  purpose  [L  e, 
to  sue  on  the  note],  which  are  hereby  fixed 
at  10%  of  the  amount  sued  for,"  there 
Is  no  provision  in  the  act  whereby  the 
cost  of  collection  or  the  attorney's  fees  are 
secured  by  the  mortgage.  Interest  appears 
to  have  been  paid  on  the  note  up  to  De- 
cember 22,  1902;  and  thereafter,  on  Febru- 
ary 18,  1905,  the  bank  prayed  for  executory 
process  to  enforce  the  payment  of  the  prin- 
cipal, with  interest  and  attorney's  fees, "and 
caused  a  curator  ad  hoc  to  be  appointed  to 
represent  Mrs.  Bass,  wuo  had  moved  to  Gal- 
veston. The  writ,  as  Issued,  directed  the 
sheriff  to  seize  only  the  undivided  half  in- 
terest of  Mrs.  Bass  in  the  property,  and  that 
interest  was  seized  and  offered  for  sale, 
but  failed  to  sell,  at  the  first  offering,  and 
was  readvertised  and,  according  to  the  re- 
turn of  the  sheriff,  was  adjudicated  to  the 
defendant  herein,  Barthelemy — 

"for  the  price  and  sum  of  $100,  cash,  subject 
to  all  liens,  mortgages  or  other  incumbrances, 
as  mentioned  in  the  within  writ;  and  the  costs 
of  the  same  (amounting  to  $47.15)  were  also 
paid." 

It  appears,  however,  that  there  was  an 
agreement  between  the  seizing  creditor  (the 
bank)  and  the  prospective  purchaser  to  the 
following  effect,  as  testified  to  by  the  counsel 
for  the  bank,  to  wit: 

"During  this  time  Mr.  Louis  J.  Barthelemy 
made  a  deal  with  the  bank  *  *  *  by  which 
the  bank  was  to  sell  its  right  in  the  suit  to  'Mr. 
Barthelemy.  The  bank  only  desired  to  get  its 
money  out  of  the  transaction.  My  memory  is 
that,  on  account  of  the  fact  that  the  property 
was  published,  and  on  account  of  the  fact  that 
the  proceedings  were  already  started,  we  did 
not  substitute  plaintiffs,  but  continued  the  pro- 
ceedings in  the  name  of  the  bank.  *  *  •  The 
title  was  made  to  Mr.  Barthelemy,  he  having 
paid,  before  the  sale,  or  immediately  subsequent 
thereto,  the  amount  which  the  bank  would  have 
received  out  of  the  sale.  •  *  •  The  bank  re- 
ceived the  exact  amount  of  its  claim,  in  princi- 
pal and  interest,  for  its  right  in  the  suit,  and 
Mr.  Barthelemy  became  the  actual  owner  of 
the  note,  and  the  suit" 

The  nullity  of  the  sale  is  alleged  on  sev- 
eral grounds,  among  which  are:  That  the 
act  sued  on  was  not  authentic,  and  did  not 
Import  confession  of  Judgment,  because  one 
of  the  two  witnesses  was  a  woman ;  and 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  £  Rep'r  Indexes 
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that  the  note  sued  on  was  not  Identified  with 
said  act,  and  was  not  otherwise  authentic 
Id  form.  As  against  these  grounds  of  attack, 
defendant's  counsel  argues  that  plaintiffs' 
remedy  was  by  appeal,  rather  than  by  action 
of  nullity. 

Opinion. 

Under  the  law,  as  It  stood  prior  to  the 
enactment  of  the  statute  No;  67  of  1908,  the 
two  witnesses  to  an  authentic  act,  importing 
confession  of  judgment,  were  required  to  be 
"free,  male,  and  aged  not  less  than  fourteen 
years";  hence,  where  one  of  the  witnesses 
was  a  female,  the  act  was  not  authentic, 
did  not  import  confession  of  judgment,  and 
executory  process  could  not  lawfully  Issue 
thereon,  nor  could,  or  can,  such  writ  issue  to 
enforce  payment  of  a  note  purporting  to  be 
secured  by  an  act,  otherwise  authentic,  In 
case  of  a  discrepancy  between  the  note,  as 
described  In  the  act,  and  the  note  sued  on, 
and  still  less  where  such  discrepancy  existed, 
or  exists,  and  the  act  was,  or  is,  not  authentic 
in  form.  In  such  cases,  where  the  writ  has 
Issned  (lmproridently),  and  the  property  of 
a  nonresident,  represented  by  a  curator  ad 
hoc,  has  been  seized  and  sold,  the  defend- 
ant is  not  confined  to  the  remedy  by  appeal, 
but  may  resort  to  the  remedy  by  Injunction 
and  action  in  nullity.  C.  C.  art  2234;  C.  P. 
arts.  732,  733,  738;  Hen.  Dig.  vol.  1,  p. 
«7,  No.  1  et  seq.;  Harrod  v.  Voorbies,  16 
La.  254;  Ricks  v.  Bernstein,  19  La.  Ann. 
141;  Calhoun  v.  Bank,  30  La.  Ann.  780;  Laz- 
arus t.  McGulrk,  42  La.  Ann.  201,  8  South. 
253:  State  v.  SommerviUe,  112  La.  1091,  36 
South.  864;  Bank  v.  Wingate,  123  La.  386, 
4S  South.  1005;  Hackemuller  v.  Flgueroa, 
125  La.  307,  51  South.  207;  Kreher  v.  Theis- 
man,  125  La.  600,  51  South.  656;  Sleckmann 
t.  Schwartz,  128  La.  9,  54  South.  405;  Com- 
mnny  t.  O'Sullivan,  129  La.  628,  56  South. 
618. 

Plaintiffs  set  up  a  claim  for  rents,  and 
defendant  Barthelemy  In  the  alternative  de- 
manded the  reimbursement  of  certain  moneys 
■aid  to  have  been  expended  by  him  in  taxes, 
insurance,  and  repairs.  The  judgment  of 
the  district  court  decreed  void  the  writ  of 
seizure  and  sale  and  all  the  proceedings 
thereunder,  ordered  that  plaintiffs  be  rec- 
ognized as  owners  of  the  property  claimed 
by  them  and  restored  to  the  possession  of 
the  same,  and  dismissed,  as  In  case  of  non- 
suit, the  claims  of  the  parties,  respectively, 
for  rents  and  reimbursement ;  and  all  parties 
have  appealed,  plaintiffs  asking  that  the 
Judgment  so  rendered  be  amended  by  allow- 
ing them  the  rents  as  prayed  for.  We  con- 
cur in  the  view  (as  we  assume)  of  the  judge 
a  quo,  that  the  evidence  adduced  Is  not  of 
such  a  character  as  to  enable  a  court  to  ar- 
rive at  any  very  satisfactory  conclusion  In 
regard  to  the  matters  last  mentioned. 

The  judgment  appealed  from  is  according- 
ly affirmed,  at  the  cost  of  the  defendants. 


(134  La.) 

No.  19,529. 

LATNE  &  BOWLER  CO.  v.  TOWN  OP 
WINNFIELD  et  aL 

(Supreme  Court  of  Louisiana.    June  30  and 
Oct  20,  1913,  and  Jan.  14,  1914.) 

(Syllabus  by  the  Court.) 

Corporations  (§  513*)— Authority  of  Pres- 
ident—Right to  Sue. 

The  president  of  a  corporation,  as  such, 
has  no  capacity  to  represent  it  in  a  lawsuit, 
and,  where  a  corporation  sues  through  its 
president,  the  petition  should  allege  that  he 
is  specially  authorized  to  bring  the  suit  by 
resolution  of  the  board  of  directors,  or  by  the 
charter,  or  by-laws  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §§  2017-2027,  2031-2034, 
2036-2045;  Dec  Dig.  §  513.'] 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn ;  W.  M.  Wallace,  Judge. 

Action  by  the  Layne  4  Bowler  Company 
against  the  Town  of  Winnfleld  and  others. 
From  a  judgment  dismissing  the  suit  as  to 
A.  Wyckoff  &  Sons  Company,  and  dissolving 
the  injunction,  plaintiff  appeals.  Judgment 
amended. 

Julius  T.  Long,  of  Winnfleld,  for  appel- 
lant White  &  Thornton  &  Holloman,  of 
Alexandria,  and  Orlsham  &  Oglesby,  of 
Winnfleld,  for  appellees. 

LAND,  J.  This  Is  a  sequel  to  the  suit  of 
A.  Wyckoff  &  Sons  Co.  v.  Town  of  Winn- 
fleld, reported  In  180  La.  563  f  et  seq.  The 
plaintiff  In  that  suit  obtained  a  Judgment 
against  said  town  for  $2,137.56,  with  Interest 
and  costs,  and  recognizing  its  lien  and  privi- 
lege on  a  certain  sum  of  money  on  deposit  in 
the  Bank  of  Winnfleld,  representing  the 
balance  of  a  fund  which  had  been  voted  and 
collected  for  the  purpose  of  constructing  a 
waterworks  system  In  said  town.  The  judg- 
ment enjoined  the  town  from  drawing,  and 
the  bank  from  paying,  said  sum  to  any  other 
claimant 

The  present  suit  was  Instituted  in  the 
name  of  Layne  &  Bowler  Company,  an  al- 
leged creditor  of  the  town  of  Winnfleld  in 
the  sum  of  $2,500  for  digging  a  well  connect- 
ed with  the  water  system  of  said  town. 
The  petition  alleged  that  for  sundry  reasons, 
the  plaintiff  should  be  paid  by  preference 
out  of  the  same  fund  which  was  awarded  to 
Wyckoff  &  Sons  Company  by  Judgment  of  the 
district  court,  which  was  affirmed  by  the  Su- 
preme Court,  as  above  stated.  Plaintiff  fur- 
ther prayed  that  the  town  of  Winnfleld  and 
the  Bank  of  Winnfleld  be  enjoined  from  pay- 
ing out  said  fund,  and  for  judgment  against 
said  town  for  the  sum  claimed,  with  lien 
and  privilege  over  Wyckoff  &  Sons  Company. 
The  injunction  issued  as  prayed  for. 

Wyckoff  &  Sons  Company,  one  of  the  de- 
fendants, moved  the  court  to  dissolve  the  in- 
junction on  sundry  grounds,  with  statutory 
damages. 


•For  other  cases  a**  same  topic  and  section  NUMBER  Id  Dec.  Dig.  ft  Am.  Dig-  Key-No.  Series  ft  Rep'r  Indexes 
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The  motion  was  tried  and  sustained,  and 
Jjdgment  was  rendered  dismissing  the  suit 
as  to  Wyckoff  &  Sons  Company,  and  dis- 
solving the  Injunction  In  so  far  as  it  enjoined 
the  payment  or  collection  of  the  judgment 
in  favor  of  said  company,  and  reserving  the 
defendants*  right  to  sue  for  attorney  fees 
for  dissolving  the  Injunction.  Plaintiff  has 
appealed.  The  second  ground  of  the  motion 
to  dissolve  reads  as  follows: 

"(2)  Because  the  suit  is  brought  in  the  name 
of  a  corporation  through  its  president,  without 
any  allegation  that  said  president  has  been  duly 
authorised  in  the  premises." 

The  first  paragraph  of  the  petition  reads 
as  follows: 

"The  petition  of  Layne  ft  Bowler  Company, 
a  corporation  organized  under  the  laws  of  the 
state  of  Texas,  and  domiciled  at  Houston,  Harris 
county,  of  said  state  of  Texas,  being  fully  au- 
thorized and  empowered  to  do  business  in  the 
state  of  Louisiana,  herein  represented  by  its 
president,  Chas.  Finley  Smith,  respectfully  rep- 
resents," etc. 

Defendants  contend  that  the  petition  does 
not  allege  that  the  president  of  the  company 
was  authorized  to  bring  the  suit,  and  cite  a 
number  of  cases  In  support  of  that  conten- 
tion. In  Jeannerette  Rice  &  Milling  Co.  v. 
Durocher,  123  La.  160,  48  South.  780,  it  was 
alleged  that  the  president  was  duly  author- 
ized in  the  premises.  The  defendants  by  ex- 
ception challenged  the  alleged  authorization, 
and,  no  special  authorization  from  the  board 
of  directors  having  been  proven,  the  suit 
was  dismissed.  The  whole  trend  of  the  opin- 
ion in  that  case  Is  to  the  effect  that  the  presi- 
dent, as  such,  has  no  authority  to  sue  in 
the  name  of  the  corporation.  In  Pardee  Co. 
v.  H.  Alfrey  Heading  Co.,  129  La.  749,  56 
South.  660,  It  appears  from  the  original 
record  that  the  petition  alleged  as  follows: 

"The  petition  of  the  Pardee  Company,  a  cor- 
poration organized  under  the  laws  of  the  state 
of  New  York,  and  having  its  domicile  in  New 
York  City,  New  York,  herein  appearing  and 
acting  through  its  president,  Calvin  Pardee,  with 
respect,  shows." 

An  exception  to  the  capacity  of  the  presi- 
dent to  sue  was  sustained.   This  court  said: 

"It  devolved  upon  the  president  to  allege  and 

Erove  as  to  these  defendants  and  appellees  that 
e  had  special  authorization  from  the  board  of 
directors  to  bring  the  suit.  He  did  not  make 
that  proof,  and  failed  to  allege  that  he  was  au- 
thorized to  sue.  Moffpunir  v.  White,  38  La. 
Ann.  704;  Rice  Milling  Co.  v.  Durocher,  123 
La.  160,  48  South.  780* 

The  only  case  cited  by  counsel  for  plain- 
tiff is  New  Orleans  Terminal  Co.  v.  Teller, 
113  La.  733,  37  South.  624,  2  Ann.  Cas.  127, 
where  it  was  held  that  a  corporation  can  sue 
in  its  own  name,  without  any  necessity  of 
designating  its  president,  or  of  any  of  its 
other  officers  in  the  petition.  In  such  a 
case  the  corporation  appears  through  counsel 
of  its  choice,  whose  authority  is  presumed. 


An  appearance  through  its  president,  who 
prima  facie  Is  unauthorized,  is  another  mat- 
ter. 

Plaintiff  did  not  offer  to  amend  the  peti- 
tion so  as  to  allege  authorization  by  the 
board  of  directors,  or  by  the  charter,  or  by- 
laws, of  the  corporation. 

We  shall  amend  the  judgment  so  as  to 
make  it  one  of  nonsuit 

It  is  therefore  ordered  that  the  judgment 
below  be  amended  so  as  to  dismiss  the  suit 
against  Wyckoff  &  Sons  Company  as  in  case 
of  nonsuit;  plaintiff  to  pay  costs  in  both 
courts. 

(Oct  20,  1918.) 

PER  CURIAM.  Rehearing  granted. 

Rehearing  restricted  to  question  of  right 
of  defendant  A.  Wyckoff  &  Sons  Company 
to  recover  statutory  damages  and  attorney's 
fees. 

(Jan.  14, 1914.) 

Note. — Matters  involved  In  this  litigation, 
In  so  far  as  the  rehea  rings  were  concerned, 
having  been  settled  and  compromised,  on 
joint  motion  of  counsel  for  the  respective 
parties,  the  cause,  In  so  far  as  the  rehear- 
lngs  were  concerned,  Is  this  day  dismissed 
from  the  docket  of  the  court 

(134  La.)  * 
No.  19,846. 

A.  V.  NEILSON  CO.,  Limited,  v.  SIESS  et  aL 
(Supreme  Court  of  Louisiana.    Jan.  5,  1914.) 

(Syllabus  by  the  Court.) 

L  Dismissal  and  Nonsuit  (§  65*) — Summa- 
ry Proceeding. 

The  trial  court  is  without  authority  to  dis- 
miss a  summary  proceeding  where  defendant 
makes  no  objection  to  the  form  of  proceeding. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  f  160;  Dec  Dig.  | 
65.*] 

2.  Appeal  and  Error  (|  1178*) — Dismissal 

of  Action— Reversal. 

Where  a  case  has  proceeded  regularly  to 
trial  on  the  merits,  and  is  dismissed,  ex  proprio 
motu,  by  the  court,  because  the  proceeding 
should  have  been  regular,  and  not  summary, 
and  there  has  been  no  judgment  on  the  merits  tot 
the  cause,  the  judgment  will  be  reversed,  and 
the  case  remanded,  to  be  proceeded  with  in  ac- 
cordance with  law.  Saint  v.  MarteL  "129  La. 
93,  47  South.  415;  Id.,  127  La.  78,  53  South. 
432;  La  bar  re  v.  Burton-Swartz  Cypress  Co, 
126  La.  982,  53  South.  113;  Id.,  130  La.  134, 
57  South.  655:  Miller  v.  Albert  Hanson  Lum- 
ber Co.,  134  La.  225,  63  South.  883. 

[Ed.  Note.— For  other  cases,  see  Apneni  nn< 
Error,  Cent  Dig.  §§  4604-4620;  Dec  Dl*.  | 
1178.*]  *  1 

Appeal  from  Fourteenth  Judicial  District 
Court,  Parish  of  Avoyelles;  G.  H.  Couvlllon, 
Judge. 

Action  by  the  A.  V.  Nellson  Company,  Lim- 
ited, against  Mrs.  Mlna  Siess  and  others. 
Judgment  for  defendants  dismissing  the  ac- 
tion, and  plaintiff  appeals.  Reversed  and  re- 
manded. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series,  ft  Rep'r  Isde: 
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Coco  &  Couvillon,  of  Marksvllle,  for  ap- 
pellant J.  C.  CappeL  of  Marksvllle,  for  ap- 
pellees. 

SOMMERVILLE,  J.  Plaintiff  proceeded 
against  defendants  by  role  to  compel  the 
cancellation  of  a  certain  Inscription  from  the 
records  of  the  mortgage  office,  resulting  from 
the  recordation  of  an  inventory  in  the  suc- 
cession of  A-  Rich,  and  operating  upon  the 
property  of  the  defendants,  as  widow,  as  tu- 
trix of  her  children,  and  of  the  then  minor 
heirs. 

Defendants  answered  by  general  denial, 
and  the  trial  of  the  case  was  regularly  pro- 
ceeded with  on  the  merits.  The  court  has  en- 
tered the  following  judgment: 

'The  said  plaintiff  not  being  entitled  to  the 
right  of  a  summary  action  to  test  the  defend- 
ants' mortgage  by  rule,  the  court,  therefore,  ex 
proprio  motu,  dismisses  plaintiff's  action,  with 
costs." 

The  plaintiff  has  appealed. 

[1, 2]  The  judgment  will  be  reversed.  The 
form  of  proceeding  was  not  objected  to  by 
defendants,  and  it  is  incompetent  for  the 
court  to  suggest  and  substitute  a  technical 
defense  to  the  form  of  proceeding,  and  re- 
place the  real  defense  set  up  by  defendants 
in  their  general  denial.  The  defendants  met 
the  issues  and  went  to  trial  on  the  merits  of 
the  cause,  and  both  parties  are  entitled  to  a 
judgment  on  the  merits.  This  the  trial  judge 
has  not  given.  In  similar  cases  this  court 
has  remanded  the  causes  for  further  pro- 
ceedings according  to  law;  that  is,  for  judg- 
ment on  the  record  as  made  up.  Saint  v. 
Martel,  122  La.  93,  47  South.  415;  Id.,  127 
La.  73,  53  South.  432;  La  bar  re  v.  Burton- 
Swartz  Cypress  Co.,  126  La.  982,  53  South. 
113;  Id.,  130  La.  134,  57  South.  655;  Miller 
r.  Albert  Hanson  Lumber  Co.,  134  La.  225, 
63  South.  883. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed;  it  is  further 
ordered,  adjudged,  and  decreed  that  this  case 
be  remanded  to  the  trial  court,  to  be  there 
proceeded  with  in  accordance  with  law. 
Costs  of  appeal  to  be  paid  by  defendants. 


(134  La.) 

No.  20,306. 
STATE  v.  PHENIX  et  al 
(Supreme  Court  of  Louisiana.    Jan.  5,  1914.) 

(BvUabut  by  the  Court.) 

L  Municipal  Corporations  (§  142*) — Om- 
ens ({§  19,  30*)— Cm  Attorney. 
Article  170  of  the  Constitution  has  no  ap- 
plication to  municipal  officers,  and  it  has  been 
held  that  Act  No.  13  of  1912  Is  unconstitu- 
tional; therefore  a  district  attorney  does  not 
become  functus  officio  by  accepting  an  appoint- 
ment as  the  attorney  for  a  municipality. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  814;  Dec  Dig.  S 
142;*  Officers,  Cent  Dig.  »  22,  23,  37-43; 
Dec  Dig.  H  19,  SO.*]  *•"•••» 


2.  Criminal  Law  (g  622*)— Severance. 

An  accused  is  not  entitled  to  a  severance 
on  the  ground  that  he  desires  to  call  his  code- 
fendant  as  a  witness,  because,  while  the  latter 
cannot  be  compelled  to  incriminate  himself,  still 
he  may  be  called  as  a  witness  on  behalf  of  bis 
codefendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  1380-1383,  1385,  1386, 
1388-1390;  Dec  Dig.  |  622.*] 

3.  Criminal  Law  ($  1148*)— Appeal— Dis- 
cretion or  Court. 

The  matter  of  granting  a  severance  in  the 
trial  of  two  accused  is  a  matter  largely  in  the 
discretion  of  the  trial  court,  and,  unless  that 
discretion  has  been  abused,  this  court  will  not 
interfere  with  a  judgment  overruling  a  mo- 
tion for  a  severance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  3050-3052;  Dec.  Dig.  § 
1148.*] 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  St  Landry;  B.  H.  Pavy, 
Judge. 

Andrew  Phenix  and  Drake  Taylor  were 
convicted  of  larceny,  and  appeal.  Affirmed. 

M.  H.  Thompson,  of  Opelousas,  for  appel- 
lant .  R.  6.  Pleasant,  Atty.  Gen.,  and  R.  Lee 
Garland,  Dlst  Atty.,  of  Opelousas  (G.  A 
Gondran,  of  Donaldsonvllle,  of  counsel),  for 
the  State. 

BREAUX,  O.  J.  The  information  filed 
charged  Andrew  Phenix  and  Drake  Taylor 
with  having  stolen  two  hogs  valued  at  ?30. 

Tried,  they  were  found  guilty  of  larceny. 
Sentence:  The  penalty  imposed  was  two 
years  in  the  state  penitentiary. 

Defendant  appealed. 

The  bill  of  information  was  assailed  for  the 
reason  that  the  district  attorney  accepted  the 
appointment  of  attorney  for  the  municipality 
of  Grand  Coteau  in  St  Landry,  and  thereby 
became  functus  officio  as  district  attorney. 
It  was  charged  that  by  accepting  the  second 
office  he  abandoned  the  first  and  became  dis- 
qualified from  acting  as  district  attorney. 

[1]  Similar  objection  received  considera- 
tion recently.  It  was  held  that  article  170  of 
the  Constitution  has  no  application  to  munici- 
pal officers,  and  In  addition  it  was  held  that 
Act  No.  13  of  1912  Is  unconstitutional.  State 
v.  Martin  (No.  20,263)  63  South.  598,  decided 
November  1,  1913.  The  decision  specially 
held  that  the  statute,  in  so  far  as  it  sought  to 
Include  the  officers  of  municipalities,  was  un- 
constitutional. Moreover,  that  the  title  of  the 
act  was  illegal  because  as  written  it  must  be 
understood  as  though  the  word  "state"  were 
written  into  it,  and  from  that  point  of  view  it 
must  be  inferred  that  it  was  intended  to  ap- 
ply exclusively  to  state  officers. 

It  follows  that  the  trial  court  did  not  err 
in  overruling  the  motion  to  quash  in  which 
the  grounds  before  discussed  were  narrated. 

The  ruling  is  approved  and  affirmed. 

[2]  Let  us  take  up  the  next  question  for 
decision,  to  wit,  severance  applied  for,  and 
the  extent  to  which  it  is  a  question  on  ap- 
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peal.  One  of  the  defendants  made  applica- 
tion for  a  severance  on  the  ground  that  the 
other  defendant  had  confessed  his  guilt  and 
sought  to  Implicate  him.  He  urged  that  the 
defenses  were  antagonistic.  Without  a  sever- 
ance, there  would  be  no  fairness  in  the  trlaL 

The  trial  court  informs  us  that,  after  hav- 
ing heard  argument  on  the  question,  he  de- 
clined to  grant  the  severance,  and  that  justice 
could  be  meted  to  each  without  a  separate 
trial  for  each. 

The  defendant  who  moved  for  a  severance 
urges  on  appeal  that  he  was  damaged  by  the 
admissions  of  the  defendant  with  whom  he 
was  tried. 

The  brief  of  learned  counsel  for  defend- 
ant discusses  this  point  and  presents  a  view 
of  the  case  hardly  sustained  by  the  bill  of 
exceptions.  The  defendant  Is  scarcely  consist- 
ent In  his  defense.  He  stated  In  his  mo- 
tion for  a  severance  that  he  had  acted  as  the 
agent  of  the  joint  defendant  with  him,  and 
that  he  had  good  reason  to  believe  that  it 
was  not  stolen  property,  but  the  property  of 
the  other  defendant ;  that  the  purpose  of  the 
severance  was  to  call  this  asserted  owner  of 
the  property  as  a  witness  in  his  behalf  to 
prove  that  he  had  acted  as  his  agent.  At 
another  time  in  the  course  of  the  trial  it  is 
said  that  the  other  defendant  was  hostile 
practically  because  his  admissions  Implicated 
the  defendant  Phenix,  who  asked  for  the 
severance. 

There  is  incompatibility  here  between  agen- 
cy to  be  proven  and  asserted  damaging  ad- 
missions to  be  opposed.  It  is  not  reasonable 
to  believe  that  one  confessing  acts  which 
prove  that  both  are  guilty  will  In  the  next 
breath  swear  that  his  asserted  partner  in 
crime  was  his  agent.  While  afforded  all 
needful  protection,  Phenix  might  have  called 
Taylor  as  a  witness  even  as  It  was.  Circum- 
stances of  the  witness  being  a  party  accused 
and  being  jointly  tried  shall  in  no  way  dis- 
qualify him  from  testifying. 

Act  185  of  1902,  construed  with  prior  act 
in  pari  materia.  True,  the  primary  object 
in  this  and  other  statutes  was  to  permit  the 
accused  to  testify  in  his  own  behalf,  but  he 
may  also  be  heard  to  testify  in  behalf  of 
one  with  whom  he  Is  jointly  tried.  There  is 
no  necessity  of  a  separate  trial  so  as  to  en- 
able him  to  testify  in  behalf  of  the  one  with 
whom  he  Is  tried.  This  witness,  true,  cannot 
be  made  to  incriminate  himself  or  in  any 
way  to  prejudice  his  cause.  He  is  entitled 
to  full  protection,  as  in  the  case  in  which  he 
is  a  witness  in  his  own  behalf. 

[3]  There'  is  not  an  allegation  here  or  the 
least  evidence  going  to  show  that  there  was 
the  least  reason  on  personal  grounds  for  de- 
fendant Taylor  to  testify.  Had  that  been 
made  to  appear  In  any  way,  doubtless,  the 
trial  judge  would  have  granted  the  severance. 
But  there  is  nothing  of  the  kind  in  the  case. 
The  question  of  severance  has  the  appearance 


exclusively  of  an  abstract  question.  Not  ful- 
ly advised  Of  the  facts,  we  will  not  assume 
that  the  case  was  different  from  that  which 
is  made  to  appear  by  the  statement  of  the 
trial  judge,  to  wit,  there  was  no  reason  to 
think  that  two  defendants  could  not  be  tried 
together.  State  v.  Ducote,  43  La.  Ann.  185, 
8  South.  439. 

It  has  long  since  been  settled  that  sever- 
ance is  left  in  very  great  part  to  the  discre- 
tion of  the  trial  judge.  It  does  not  appear 
in  this  instance  that  he  has  exceeded  his  dis- 
cretion. 

For  reasons  stated,  the  sentence  and  judg- 
ment are  affirmed. 

(184  La.)  ~~ 

No.  19,808. 
LATOUB  v.  GUILLORY  et  aL 
(Supreme  Court  of  Louisiana.    Jan.  5,  1914.) 

(Syllabus  by  the  CtmrtJ 

1.  Tenancy  in  Common  (|  30*) — Mutual  Li- 
abilities— Purchase  or  Judicial  Mort- 
gage. 

Where  a  vendee,  co-owner,  and  agent  pur- 
chased a  prior  judicial  mortgage  on  the  common 
property,  he  cannot  charge  his  vendor  with 
more  than  one-half  of  the  cost  of  removing  the 
incumbrance. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common.  Cent  Dig.  55  95,  96,  98,  99;  Dec 
Dig.  |  30.*] 

2.  Work  and  Labor  (|  4*)— Presumption— 
Persons  in  Family  Relation. 

The  provision  of  the  Civil  Code,  art.  2991, 
that  "the  procuration  is  gratuitous  unless  there 
had  been  a  contrary  agreement"  is  peculiarly 
applicable  to  family  transactions. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  H  3-7 ;  Dec  Dig.  |  4.*] 

3.  Parent  and  Child  (8  4*)— Support  op 
Parent  by  Child— Right  to  Reimburse- 
ment. 

The  claim  of  a  son-in-law  against  one  of 
seven  children  for  alimony  furnished  to  the 
father  will  be  denied  when  it  appears  that  the 
father  had  enjoyed  the  usufruct  of  the  estate  by 
common  consent,  and  no  call  had  been  made 
on  the  plaintiff  for  a  contribution. 

[Ed.  Note— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  H  63-69;  Dec  Dig.  |  4.»] 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  Evangeline;  B.  H.  Pavy, 
Judge. 

Action  by  Emile  Arthur  La  tour  against 
Olivel  B.  Oulllory  and  others.  From  judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

Lewis  ft  Lewis*  of  Opelousas,  for  appel- 
lant Dudley  L.  Gull  beau,  of  Opelousas,  for 
appellees. 

LAND,  J.  This  case  Is  before  us  on  a 
second  appeal,  having  been  remanded  for 
certain  purposes.  See  La  tour  v,  Guillory  et 
aL,  130  La.  570,  58  South.  84L 

In  that  case  the  following  judgment  was 
rendered  by  the  Supreme  Court: 


•For  other 


La.)  LATOUR  v. 

"For  reasons  stated,  it  Is  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from 
if  avoided,  annulled,  and  reversed. 

"It  is  farther  ordered,  adjudged,  and  decreed 
that  plaintiff  recover  judgment  for  the  amount 
of  $5,000,  with  interest,  plus  10  per  cent,  fee 
of  attorney,  stipulated  in  the  deed,  less  deduc- 
tion of  amount  due  by  plaintiff  to  defendants. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  defendants  account  for  the  notes  iden- 
tified with  the  deed  of  sale;  that  these  notes 
and  the  price  stated  in  the  deed  are  secured 
u  to  their  payment  by  privilege  and  mortgage 
as  herein  stated. 

'The  case  is  remanded  to  the  district  court 
in  order  to  ascertain  and  fix  the  amount  due 
by  plaintiff  to  defendants;  consideration  re- 
ceived by  him  from  defendants  *&nd  amount  of 
judgment  and  mortgage  held  by  the  defendants, 
if  any  be  found,  due  by  the  former  to  the  lat- 
ter. Costs  in  both  courts  to  abide  the  final  de- 
cision of  the  suit." 

It  appears  that  the  plaintiff  sued  to  annul 
a  certain  sale  of  his  undivided  interest  in 
three  tracts  of  land,  made  to  Mrs.  La  tour, 
wife  of  O.  B.  Guillory,  on  September  16, 1905, 
on  the  ground  of  the  nonpayment  of  the 
price,  and  in  the  alternative  for  judgment 
against  both  of  them  for  the  price  of  $5,000, 
with  interest  and  attorney  fees. 

Defendants  for  answer  pleaded  the  gen- 
eral issue  and  set  up  a  donation  of  the  same 
property  by  the  plaintiff  to  Mrs.  Guillory  on 
September  5, 1905.  Defendants,  after  making 
other  averments  not  necessary  to  mention, 
concluded  their  answer  as  follows: 

"Now  your  respondents,  in  the  event  that  the 
plaintiff  should  be  decreed  the  owner  of  said 
property,  and  only  in  that  event,  assume  the 
position  of  plaintiffs  in  reconvention  and  aver 
that  Emile  A.  La  tour  is  justly  and  truly  in- 
debted unto  your  respondents  in  the  sum  of 
$16,085,  with  legal  interest  thereon  from  date 
of  judgment  until  paid" — 

for  improvements,  administration,  and  ex- 
penses relating  to  said  tracts  of  land. 

Defendants  further  averred  that  plaintiff 
was  indebted  to  them  in  the  sum  of  $76  per 
month  from  September  6,  1905,  to  date  of 
answer  for  the  support  of  plaintiff's  father 
and  two  sisters,  and  also  $1,000  for  attorney 
fees  and  expenses  from  the  filing  of  the  suit 

The  answer  concluded  as  follows: 

"Wherefore,  premises  considered,  respondents 
pray  that  plaintiff's  demand  be  rejected  and  his 
soit  dismissed,  with  cost,  and,  in  the  event  the 
plaintiff  be  decreed  the  owner  of  the  property 
in  dispute,  respondents  pray  that  in  the  alterna- 
tive there  be  judgment  in  their  favor  and 
against  said  plaintiff  in  the  full  and  true  Bum 
of  $16,035,  with  legal  interest  thereon  from  date 
of  judgment  until  paid." 

The  judge  a  quo  dismissed  plaintiff's  suit 
on  the  ground  that  he  had  donated  the  prop- 
erty to  Mrs.  Guillory. 

This  court  held  that  the  donation  was  null 
for  want  of  proper  legal  form ;  that  the  sale 
could  not  be  annulled  on  the  ground  of  non- 
payment of  the  purchase  price ;  and  that  the 
plaintiff  was  entitled  to  recover  the  price, 
with  interest  and  attorney  fees  as  stipulated. 

The  reconventional  demand  of  the  defend- 
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ants  was  not  considered  because  it  was  elim- 
inated by  the  rejection  of  plaintiff's  demand 
to  annul  the  sale. 

The  case  was  remanded  for  the  purpose  of 
giving  the  defendant  Guillory  an  opportuni- 
ty to  assert  any  claim  that  he  might  have 
against  the  plaintiff  growing  out  of  his  pay- 
ment of  the  Marqueze  judgment  or  the  pay- 
ment of  attorney  fees.  The  decree  remand- 
ing- the  case,  however,  is  broad  enough  to 
cover  other  claims  of  the  defendant  Guillory 
against  the  plaintiff  which  may  be  properly 
urged  by  way  of  reconvention. 

After  the  rendition  of  judgment  by  this 
court,  Arthur  Latour  and  other  parties  in- 
stituted a  suit  in  which  they  alleged  that 
they  and  Mrs.  O.  E.  Guillory  were  the  sole 
heirs  of  Cora  Roy,  deceased  wife  of  Emile 
Latour,  and  as  such  were  the  owners  in  in- 
division  in  the  proportion  of  one-tenth  each 
of  the  three  tracts  of  bind  described  in  the 
petition  in  the  present  suit  of  Latour  v.  Guil- 
lory. When  this  case  was  called  for  trial 
on  the  reconventional  demand,  O.  B.  Guillory 
moved  for  a  stay  of  proceedings;  this  mo- 
tion was  overruled ;  but  the  court,  over  the 
objections  of  the  plaintiff,  ordered  that,  'if 
judgment  is  rendered  against  the  defendant 
in  this  suit,  the  same  shall  be  ineligible  un- 
til the  issues  in  suit  No.  175,  entitled  Arthur 
Latour  et  aL  v.  Dr.  E.  A.  Latour  et  al.,  are 
finally  determined."  This  order  was  improv- 
ldently  made,  as  it  tended  to  postpone  the  ex- 
ecution of  any  judgment  which  might  be  ren- 
dered in  favor  of  the  plaintiff.  Moreover,  the 
two  suits  were  between  different  parties,  on 
different  causes  of  action,  and  could  not  be 
consolidated. 

The  case  was  tried,  and  judgment  was  ren- 
dered in  favor  of  6.  B.  Guillory  for  items  ag- 
gregating about  $6,200,  with  interest  for  a 
number  of  years.  The  plaintiff  appealed,  and 
the  appellees  have  not  prayed  for  an  amend- 
ment of  the  judgment 

[1]  The  lands  described  in  the  petition  for- 
merly belonged  to  Emile  Latour,  Sr.,  and  con- 
stituted the  family  homestead.  Latour,  Sr., 
in  1892  transferred  this  property  to  his  sons 
E.  A.  Latour  and  Alexis  Latour.  A  few  dayo 
later  Alexis  sold  his  half  Interest  therein  to 
E.  A.  Latour  for  $1,500  on  a  credit  In  1893 
B.  A.  Latour  sold  to  his  father*  Emile  Latour, 
an  undivided  half  interest  in  the  same  prop- 
erty. It  appears  that  the  notes  given  by  E. 
A.  Latour  to  Alexis  Latour,  for  the  purchase 
price,  passed  into  the  hands  of  John  H.  Cole, 
who  in  1894,  at  a  foreclosure  sale,  became 
the  purchaser  of  Alexis  Latour's  interest  in 
the  property. 

Thus  stood  the  titles  to  the  property  in 
1905,  when  O.  B.  Guillory  and  his  wife  in- 
tervened and  procured  the  act  of  donation  of 
September  5,  1905,  which  vested  a  life  usu- 
fruct of  one  undivided  half  of  the  property  in 
Emile  Latour,  Sr.,  and  the  naked  ownership 
in  Mrs.  O.  E.  Guillory.  Ten  days  later  Gull- 
lory  procured  from  the  plaintiff  a  power  of 
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attorney  to  transfer,  Incumber,  and  alienate 
his  "hopes  and  prospects  of  title  and  owner- 
ship" to  the  three  tracts  of  land  described  In 
plaintiff's  petition  for  the  purpose  of  settling 
certain  indebtedness  (not  described)  assumed 
by  O.  E.  Gulllory,  and  to  raise  sufficient 
money  to  defend  and  prosecute  his  rights 
and  claims  in  and  to  said  property.  Soon 
after  the  date  of  this  power  of  attorney,  a 
so-called  counter  letter  was  executed,  which 
contemplated  the  transfer  of  the  property  to 
Mrs.  O.  B.  Gulllory  on  condition  of  the  pay- 
ment of  two  judgments  on  the  notes  given  by 
plaintiff  to  Alexis  Latour  for  the  purchase 
price  of  his  interest  {n  the  property.  These 
judgments  were  never  paid  by  Mr.  or  Mrs. 
Gulllory.  Gulllory,  under  the  power  of  at- 
torney, sold  plaintiff's  half  interest  in  the 
property  to  one  Miller,  his  brother-in-law, 
for  $3,000.  This  sale  was  really  a  mere  se- 
curity for  a  debt  due  by  Gulllory  to  Miller. 

On  April  26,  1906,  Miller  and  the  plaintiff 
sold  the  half  interest  in  the  property  to  Mrs. 
O.  E.  Gulllory  for  $5,000,  represented  by  five 
notes  for  $1,000  each,  bearing  8  per  cent,  in- 
terest Gulllory  obtained  possession  of  these 
notes  and  pledged  them  as  collateral  for  a 
loan  of  $2,000.  John  H.  Cole  also  owned  the 
Marqueze  judgment  against  Emile  Latour. 
On  his  death  both  the  land  and  the  judg- 
ment passed  to  his  widow.  In  1007  Mrs.  Cole 
married  J.  B.  Richmond  and  in  December  of 
that  year  sold  the  judgment  and  her  half 
interest  in  the  land  to  O.  E.  Gulllory  for  the 
purported  price  of  $3,000,  represented  by  his 
note.  Richmond  testified  that  his  wife  re- 
ceived only  $2,000,  and  that  Gulllory  must 
have  got  the  notes.  He  testified  that  he  did 
not  consider  the  judgment  was  worth  much 
or  anything,  "nothing  to  compare  with  the 
land." 

Gulllory  testified  that  his  wife's  five  notes, 
for  $1,000  each,  representing  the  price  of 
the  sale  made  to  her  by  Miller  and  Latour, 
were  in  the  bands  of  Mr.  R.  L.  Derouen  as 
collateral  security  for  a  loan  of  $2,000  made 
to  Gulllory  by  a  former  holder. 

As  to  the  Cole  sale,  Gulllory  admitted  that 
Mrs.  Richmond  had  received  only  $2,000  in 
the  transaction,  and  testified  that  he  was  un- 
der the  impression  that  the  Marqueze  judg- 
ment was  worth  as  much  as  the  property. 
On  the  former  trial  Gulllory  testified  as  fol- 
lows: 

"Q.  How  much  of  the  purchase  price  paid 
Mrs.  Cole  (that  is  to  say,  the  sum  of  $2,000) 
was  attributed  to  the  judgment  and  how  much 
to  the  purchase  of  the  property? 

"A.  It  was  property  I  was  buying  from  her 
I  considered,  and  the  Marqueze  judgment 
thrown  in  for  lagniappe. 

"Q.  How  much? 

"A.  $1,500,  something  like  that" 

We  presume  that  the  witness  in  his  last 
answer  referred  to  the  value  of  the  property. 
When  Gulllory  purchased  the  Cole  title  to 
an  undivided  half  interest  in  the  three  tracts, 
he  held  another  title  to  the  same  interest 


by  act  of  sale  from  Em  lie  Latour,  of  date 
October  2,  1907.  This  deed  recited  that  Mrs. 
Laure  Gulllory  was  the  co-owner  of  the  ven- 
dor. As  a  matter  of  law,  O.  E.  Guillory, 
when  he  acquired  the  Cole  title,  was  the  own- 
er, by  recorded  titles,  of  the  whole  of  the 
three  tracts. 

The  Marqueze  judgment  was  not  a  debt  of 
the  plaintiff  and  cannot  be  charged  against 
him  in  a  settlement  of  accounts.  The  only 
claim,  that  Gulllory,  as  vendee  and  co-owner, 
can  have  against  the  plaintiff,  as  vendor,  Is 
for  the  reimbursement  of  one-half  of  the  cost 
of  removing  ^be  Incumbrance  on  the  proper- 
ty, say  $250,  with  legal  interest  from  date  of 
payment  Guillory  was  also  agent  of  the 
plaintiff. 

In  his  former  reconventlonal  demand  O.  E. 
Guillory  claimed  an  Item  of  $300  "attorney's 
fees  paid  E.  B.  Dubulsson  and  L.  A.  Foute- 
not  by  your  respondent  in  1905."  This  al- 
leged payment  was  supported  by  the  testi- 
mony of  O.  E.  Gulllory,  but  the  testimony 
of  the  attorneys  showed  that  they  had  not 
received  more  than  $130.  It  appears  that  in 
our  former  opinion  an  amount  of  $160  for 
attorney  fees  was  found  to  be  due  to  O.  E. 
Guillory  by  the  plaintiff.  It  is  conceded  that 
this  allowance  was  on  the  said  reconventlonal 
demand  for  $300  for  attorney's  fees  paid. 

We  shall  now  proceed  to  consider  other 
items  of  the  reconventlonal  demand,  allowed 
by  the  judge  below. 

The  item  of  court  costs  in  Marqueze  suit 
are  not  due  by  the  plaintiff  but  by  Emile 
Latour,  the  judgment  debtor.  Item  12, 
"court  costs  for  injunction  of  execution  of 
said  Judgment  $29.25,"  was  properly  allow- 
ed. The  same  may  be  said  of  the  items 
from  1  to  7,  inclusive,  for  examination  of 
records,  for  abstracts  of  title,  certificate,  etc^ 
and  the  items  for  funeral  expenses,  and 
judgment  for  $100. 

The  judge  below  in  his  decree  allowed  the 
following  item: 

"(1)  In  the  sum  of  $2,000,  with  interest  at 
the  rate  of  8  per  cent  from  April  26,  1000, 
until  paid." 

No  such  item  is  claimed  in  the  reconven- 
tlonal demand;  and  it  appears  from  the 
opinion  of  the  judge  below  that  the  item 
as  allowed  represents  $2,000  borrowed  by 
O.  E.  Guillory  from  Derouen,  and  used  by 
him  for  his  own  purposes. 

The  judge  also  allowed  the  following 
Items: 

"(4)  In  the  sum  of  $1,608,  with  interest  at 
the  rate  of  5  per  cent  from  April  26,  1006, 
until  paid;  and 

"(5)  In  the  sum  of  $2,500,  with  interest  at 
the  rate  of  5  per  cent  from  April  26,  1912, 
until  paid." 

Item  4  of  the  decree  covers  item  14  of  the 
reconventlonal  demand  for  $1,000  for  person- 
al services,  and  item  16  for  $320  for  adminis- 
tering, developing,  clearing,  and  redeeming 
said  property  from  growth  of  briars,  weeds, 
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and  underbrush,  during  the  period  between 
September  5,  1905,  to  April  26,  1906,  when 
Guillory  purchased  the  property. 

[2]  "The  procuration  is  gratuitous  unless 
there  has  been  a  contrary  agreement."  Civ. 
Code,  art.  2991. 

The  plaintiff  testified  that  O.  E.  Guillory 
never  stated  or  suggested  that  he  was  going 
to  make  a  charge  for  his  personal  service, 
and  that  there  was  no  agreement  between 
them  except,  as  shown  by  the  act  of  donation, 
the  counter  letter  and  the  act  of  sale  from 
the  plaintiff  to  Mrs.  O.  E.  Guillory.  The 
testimony  of  the  defendant  that  there  was  a 
verbal  understanding  that  he  should  be  com- 
pensated for  his  services  is  Insufficient  to 
rebut  the  testimony  of  the  plaintiff  and  the 
legal  presumption  that  the  mandate  was 
gratuitous. 

Emile  Latour,  the  father  of  the  plaintiff, 
and  two  of  his  sisters,  and  O.  E.  Guillory 
and  his  wife,  lived  together  in  the  Latour 
homestead,  and,  if  Guillory  cut  down  brush 
and  briars  on  the  premises,  he  acted  on  his 
own  volition,  and  he  and  his  family  enjoyed 
the  aesthetic  results  of  his  labor.  Moreover, 
there  are  no  vouchers  to  support  this  lump 
claim. 

Item  5  of  the  decree  covers  item  15  of  the 
reoonventional  demand,  which  reads  as  fol- 
lows: 

"(15)  Housing,  boarding,  supporting  Emile 
Latour,  Sr.,  as  per  agreement  with  Dr.  Latour ; 
said  conditions  being  in  act  of  donation  and 
counter  letter,  dated  from  September  5,  1905, 
to  the.  date  of  the  annulment  of  said  donation 
by  decree  of  the  honorable  Supreme  Court  on 
April  28,  1912,  making  six  years  and  eight 
months,  charged  and  valued  at  $25  per  month, 

r^ooo." 

Under  the  act  of  donation,  Emile  Latour, 
Sr.,  was  entitled  to  the  usufruct  for  life  of 
the  property.  The  so-called  counter  letter 
does  not  refer  to  Emile  Latour,  Sr. 

All  the  parties  treated  the  donation  as  val- 
id and  subsisting  until  its  legality  was  chal- 
lenged by  the  plaintiff  in  the  present  suit. 

Defendant  pleaded  the  donation  as  a  valid 
title.  Emile  Latour,  Sr.,  has  continuously 
occupied  the  old  homestead,  with  two  of  his 
daughters,  and  also  with  O.  E.  Guillory  and 
Ids  wife,  another  daughter,  since  September 
5,  1905.  Latour,  Sr.,  drew  a  small  pension 
as  a  Confederate  veteran,  and  occupied  his 
time  in  the  cultivation  of  the  family  garden. 

Plaintiff  was  not  called  upon  to  support  his 
father  and  was  under  no  greater  obligation 
to  do  so  than  Mrs.  Guillory  or  any  of  the  oth- 
er five  heirs. 

Where  there  are  a  number  of  children,  the 
obligation  to  maintain  the  father  is  solidary. 
The  richest  is  not  obliged  to  contribute  more 
than  the  others  to  the  discharge  of  the  com- 
mon debt  2  Taillier,  7,  8.  See  Succession  of 
Guidry,  40  La.  Ann.  671,  4  South.  893. 

[J]  Latour,  Sr.,  also  as  surviving  husband 


had  the  usufruct  of  the  property  and  as  a 
fact  was  never  disturbed  in  the  enjoyment 
of  the  same.  It  seems  that  Latour,  Sr.,  had 
a  claim  to  the  other  half  interest,  which 
Guillory  purchased  from  him  on  October 
2,  1907,  for  $1,005. 

The  evidence  as  a  whole  fails  to  show  that 
Latour,  Sr.,  was  in  such  need  as  to  require 
alimony  from  the  plaintiff,  in  addition  to  the 
use  of  the  property,  which  seems  to  have 
been  conceded  to  him  by  all  his  children. 
Hence  the  claim  of  Guillory  against  the 
plaintiff,  as  one  of  the  children  of  Latour, 
Sr.,  cannot  be  maintained.  This  and  some 
other  claims  of  Guillory  against  the  plain- 
tiff are  evidently  afterthoughts. 

It  Is  therefore  OTdered  that  the  judgment 
be  reversed  and  amended  so  as  to  allow  the 
defendant  the  following  amounts  as  set-offs 
against  the  judgment  in  favor  of  the  plain- 
tiff as  rendered  by  the  Supreme  Court,  to 
wit: 

(1)  The  sum  of  $250,  with  legal  interest 
from  December  1,  1907,  for  one-half  of  the 
cost  of  satisfying  the  Marqueze  judgment. 

(2)  The  sum  of  $160  for  attorney  fees  al- 
lowed by  judgment  of  the  Supreme  Court, 
with  legal  interest  from  September  5,  1905. 

(3)  The  sum  of  $58.75  for  sundry  items, 
with  legal  interest  from  the  same  date. 

(4)  Funeral  expenses,  $88,  with  legal  in- 
terest from  same  date. 

(5)  Judgment  of  J.  H.  Cole  v.  E.  A.  Latour, 
$100,  with  like  interest  from  said  date. 

It  is  further  ordered  that  all  the  costs 
of  this  litigation  in  both  courts  be  equally 
divided  between  the  plaintiff  and  the  defend- 
ant O.  E.  Guillory. 

PROVOSTY,  J.,  absent  on  account  of  sick- 
ness, takes  no  part 

(134  La.) 

No.  19,809.' 
LATOUR  et  al.  v.  LATOUR  et  aL 
(Supreme  Court  of  Louisiana    Jan.  5,  1914.) 

fSyllabua  hy  the  Court.) 

1.  Limitation  of  Actions  (§§  36,  51*)— Sale 
op  Real  Estate— Prescription  Period- 
Extent — Commencement. 

An  action  to  annul  a  sale  for  nonpayment 
of  the  price  is  barred  by  the  prescription  of  ten 
years,  which,  in  case  of  credit  sales,  begins  to 
run  from  the  maturity  of  the  first  installment 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §§  168-181;  Dec  Dig. 
5S  36,  6L*] 

2.  Limitation  of  Actions  (8  143*)— Waiver 
of  Prescription—  Surviving  Husband. 

After  the  dissolution  of  the  community  by 
the  death  of  the  wife,  the  surviving  husband 
has  no  authority  to  waive  or  renounce  prescrip- 
tion to  the  prejudice  of  her  heirs. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  58  578-583,  587;  Dec. 
Dig.  §  143.*] 


"For  other  cases  see  same  topic  sad  section  NUMBER  in  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  Se  Rep'r  Indexes 
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8.  Husband  and  Wife  (|  278*)— Community 
Pbopebtt— Dissolution  of  Community— 
Actions — Parties. 

After  the  dissolution  of  the  community  by 

the  death  of  the  wife,  her  heirs  become  necesBa- 

3 parties  to  an  action  to  divest  the  commu- 
ty  of  its  title  to  real  estate  on  the  ground  of 
nonpayment  of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  1008-1024;  Dec.  Dig.  | 
273.*] 

4.  Husband  and  Wife  (|  276*)— Claims 
against  Subviving  Husband— Pabapheb- 
nal  Funds. 

A  claim  of  the  heirs  of  the  wife  against  the 
surviving  husband  for  paraphernal  funds  re- 
ceived by  him  is  a  claim  against  the  community, 
involving  a  settlement  of  accounts  between  the 
heirs  and  the  surviving  husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wtt e,^  Cent  Dig.  ft  1032-1045 ;   Dec.  Dig.  f 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  Evangeline;  B.  H  Pavy, 
Judge. 

Action  by  Arthur  Latour  and  others 
against  Dr.  Emlle  Arthur  Latour  and  others. 
From  judgment  for  plaintiffs,  the  defendant 
named  and  plaintiffs  appeal.  Affirmed. 

Lewis  ft  Lewis,  of  Opelousas,  for  appel- 
lants, J.  R.  Pavy,  of  Opelousas,  B.  A.  Ed- 
wards, of  YiUe  Platte,  and  R.  Lee  Garland, 
of  Opelousas,  for  appellees. 

LAND,  J.  Mrs.  Cora  Roy,  the  second  wife 
of  Emlle  Latour,  Sr.,  of  Ville  Platte,  parish 
of  Evangeline,  died  in  January,  1004.  This 
suit  was  instituted  In  April,  1912,  by  four  of 
her  five  heirs,  to  recover  one  undivided  one- 
tenth  each  In  three  tracts  of  land  in  and 
near  said  town  on  the  ground  that  they  be- 
longed to  the  community  formerly  existing 
between  the  said  Emile  Latour,  Sr.,  and  their 
said  mother. 

The  petitioners  alleged  that  their  father, 
Latour,  Sr.,  purchased  said  tracts  of  land  in 
the  year  1893,  during  his  marriage  with  their 
mother,  from  his  son  Emlle  A.  Latour,  for 
the  price  of  $1,200,  represented  by  three 
notes,  maturing,  respectively,' on  January  1, 
1894, 1895,  and  1898. 

Petitioners  further  alleged  that  in  Septem- 
ber, 1905,  their  father  Emlle  Latour,  and 
their  half-brother,  Emile  A.  Latour,  entered 
into  a  fraudulent  conspiracy  to  deprive  them 
of  their  interest  In  said  estate,  and  caused 
to  be  instituted  a  certain  suit,  entitled  "Emlle 
Arthur  Latour  v.  Emlle  Latour,"  in  the  dis- 
trict court  of  St  Landry  parish,  In  which  a 
judgment  was  obtained  and  confirmed  on  de- 
fault by  the  plaintiff  therein,  annulling  the 
sale  of  said  property  made  on  July  19,  1893, 
for  nonpayment  of  the  purchase  price. 

Petitioners  further  alleged  that  at  the 
time  of  the  institution  of  said  suit,  Emile  La- 
tour owed  only  one  of  said  notes;  that  the 
value  of  the  property  was  far  in  excess  of 
the  amount  of  said  note;  and  that  said 


judgment  was  obtained  without  citation  to 
the  petitioners. 

Petitioners  further  alleged  that  immediate- 
ly thereafter  Emlle  A,  Latour  transferred 
said  property  to  Laure  Latour,  wife  of  Oli- 
vier B.  Guillory,  who  has  been  In  possession 
of  the  property  ever  since  the  date  of  said 
judgment;  that  the  said  O.  E.  Guillory  is 
now  In  possession  of  said  property  and  has 
collected  rents  and  revenues  therefrom  to  the 
amount  of  $2,121,  and  is  still  collecting  rents 
at  the  rate  of  $65.33  per  month,  and  should 
be  condemned  to  refund  and  pay  to  petition- 
ers their  verile  shares  of  said  rents. 

Petitioners  alleged  that  they  had  tendered 
to  Emlle  A.  Latour  the  sum  of  $800,  the 
amount  due  him  by  the  community  for  the 
purchase  price  of  said  land. 

Petitioners  prayed  for  judgment  annulling 
the  judgment  In  said  suit,  and  for  judgment 
against  Emile  Latour,  their  father,  in  the 
sum  of  $1,015.85%,  with  legal  Interest  from 
judicial  demand. 

Defendant  E.  A.  Latour  filed  a  plea  of  es- 
toppel based  on  allegations  that  the  plain- 
tiffs, in  the  previous  suit  of  B.  A.  Latour  v. 
Guillory  et  aL,  reported  In  180  La.  570,  58 
South.  341,  appeared  as  witnesses  for  the 
defendants  therein,  and  testified  to  aid  and 
assist  them  in  maintaining  their  claim  of 
ownership  as  against  the  respondent  plain- 
tiff in  said  suit,  and  on  further  allegations 
that  the  plaintiffs  had  recognized  the  owner- 
ship of  the  said  O.  E.  Guillory  and  wife  by 
purchasing  and  leasing  from  them  portions 
of  the  property  in  contest 

O.  E.  Guillory  answered  and,  after  plead- 
ing the  general  Issue,  averred  that  he  had 
acquired  one  undivided  half  of  the  tracts  In 
dispute  from  John  H.  Cole,  and  that  he  and 
his  wife  had  acquired  the  other  undivided 
half  from  Emlle  A.  Latour  and  Alexander 
Miller  on  April  26,  1905. 

As  against  the  plaintiffs,  O.  B.  Guillory 
claimed  in  reconvention: 

(1)  Amount  of  Marqueze  judgment  against 
Emile  Latour,  recorded  as  a  judicial  mort- 
gage on  the  property  in  dispute. 

(2)  Amount  of  $9,250  for  improvements 
and  betterments  on  the  premises. 

As  against  B.  A.  Latour,  his  codefendant, 
O.  B.  Guillory,  In  the  event  of  eviction,  pray- 
ed for  judgment  over  and  against  him,  and 
also  for  damages  aggregating  $3,106.31. 

The  defendant  Emile  A.  Latour  filed  an  ex- 
ception of  no  cause  of  action,  and  pleaded 
the  prescription  of  one  and  four  years,  and 
in  the  alternative  pleaded  the  general  issue. 

The  exceptions  were  referred  to  the  mer- 
its. Emlle  Latour  made  no  appearance,  and 
as  to  him  the  case  was  tried  on  default 
Plaintiffs  disavowed  and  abandoned  all 
claims  to  the  undivided  half  Interest  in  the 
property  acquired  by  O.  E.  Guillory  from  Mrs. 
John  H.  Cole. 

The  case  was  tried,  and  there  was  judg- 
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ment  In  favor  of  each  of  the  plaintiffs  for  an 
undivided  one-tenth  of  the  undivided  half 
interest  In  the  three  tracts  of  land  acquired 
by  O.  E.  Guillory  from  Emlle  A.  Latour,  and 
there  was  judgment  In  favor  of  E.  Gnlllory 
against  the  plaintiffs  for  $4,625  for  valne  of 
improvements,  etc.  There  was  also  judg- 
ment In  favor  of  O.  E.  Guillory  against  Emlle 
A.  Latour  In  the  sum  of  $1,256.31  damages, 
and  the  further  sum  of  $2,500,  with  8  per 
cent  interest  from  April  26,  1906. 

E.  A.  Latour  appealed.  Three  of  the  plain- 
tin's  have  answered,  praying  that  the  judg- 
ment be  amended  by  annulling  the  judgment 
of  revendicatlon  In  the  suit  of  E.  A.  Latour 
v.  Emlle  Latour,  and  by  recognizing  them 
as  creditors  of  Emlle  Latour,  Sr.,  and  of  the 
community  formerly  existing  between  him 
and  Mrs.  Cora  Boy  in  the  sum  set  forth  In 
their  amended  petition.  The  same  three 
plaintiffs  subsequently  appealed.  See  Record 
20.235,  of  this  court. 

The  record  shows  that  In  1893  Emlle 
Arthur  Latour  sold  to  his  father  the  property 
In  question  for  $1,200,  entirely  on  a  credit, 
and  that  no  part  of  the  purchase  price  was 
ever  paid.  In  September,  1905,  E  A.  Latour, 
still  holding  the  three  notes,  consulted  and 
employed  Mr.  B.  B.  Dubulsson  to  annul  the 
sale  for  nonpayment  of  the  price.  Mr.  Du- 
bulsson canceled  and  returned  two  of  the 
notes  and  brought  suit  to  annul  the  sale 
for  nonpayment  of  the  third  note  maturing 
on  January  1,  1896.  Emlle  Latour,  Sr.,  was 
cited,  but  made  no  appearance.  After  de- 
fault duly  taken,  judgment  was  rendered  an- 
nulling the  sale  for  nonpayment  of  the  price. 

All  of  the  three  notes  were  prescribed  dur- 
ing the  existence  of  the  community. 

[1]  The  right  of  action  to  annul  the  sale 
for  nonpayment  of  the  purchase  price  was 
also  extinguished  by  prescription.  This  right 
of  action  accrued  at  the  maturity  of  the  first 
note  on  January  1,  1894,  and  was  prescribed 
on  January  1,  1904.  Gonsoulin  v.  Adams  ft 
Co,  28  La.  Ann.  598;  George  v.  Knox,  23 
La.  Ann.  355. 

[2-4]  It  follows  that  the  community  had  a 
perfect  legal  defense  against  both  the  notes 
and  the  action  to  annul  the  sale,  and  that 
the  surviving  husband  had  no  authority 
whatever  to  renounce  prescription,  to  the 
prejudice  of  the  heirs  of  his  deceased  wife. 
The  title  of  the  heirs,  on  the  death  of  their 
mother,  attached  at  once  to  an  undivided  half 
of  the  property  in  dispute,  subject  to  the  right 
of  community  creditors.  Thompson  v.  Vance, 
110  La.  28,  34  South.  112;  Bessier  v.  Herwig, 
112  La.  539,  36  South.  567. 

The  surviving  husband  did  not  represent 
the  heirs  of  the  deceased  wife.  As  to  them 
the  judgment  obtained  by  E.  A  Latour  was 
without  citation  and  did  not  affect  their 
rights  in  and  to  the  property.  As  against 
EmUe  Latour,  Sr.,  the  judgment  is  final,  as 
he  had  the  right  to  waive  or  renounce  pre- 
scription as  far  as  he  was  concerned.  The 
evidence  shows  that  at  the  date  of  the 


so-called  revendicatlon  the  property  was 
considered  very  valuable;  portions  of  It  be- 
ing worth  several  hundred  dollars  per  acre  by 
reason  of  the  near  advent  of  a  railroad  into 
the  town  of  VUle  Platte.  The  record  shows 
that  about  the  same  time  E.  A  Latour  sold  to 
Mrs.  O.  B.  Guillory  one-half  Interest  In  the 
property  for  $5,000. 

The  revendicatlon  was  based  on  a  prescrib- 
ed note  for  $400;  and  the  proceedings  and 
Judgment  worked  a  fraud  on  the  rights  of 
the  plaintiffs.  The  authorities  cited  by  coun- 
sel for  E  A  Latour  have  no  application  to 
this  case.  On  the  plea  of  estoppel  urged 
by  the  defendant  E  A  Latour,  the  judge  a 
quo  said: 

"The  plea  of  estoppel  by  conduct  on  the  part 
of  the  plaintiffs  has  no  merit  whatsoever. 

"The  record  shows  that  the  plaintiffs,  except 
one,  have  always  remained  on  the  property; 
that  they  were  led  to  believe  by  the  defendants 
Guillory  and  Latour  that  everything  that  was 
being  done  was  being  done  In  then*  interest; 
that  their  title  to  the  property  had  never  been 
divested ;  that  they  were  the  owners  of  their 
interest  inherited  from  their  mother  therein, 
which  could  not  be  partitioned  because  their 
father  had  the  usufruct  of  the  same;  not  only 
are  they  not  estopped  but  Guillory  and  Latour, 
by  leading  the  plaintiffs  to  believe  in  the  exist- 
ence of  a  certain  state  of  facts  and  taking  ad- 
vantage of  their  Ignorance,  should  not  now  be 
heard  to  set  up  a  plea  of  estoppel  as  to  plain- 
tiff." 

These  statements  of  the  judge  a  quo  are 
fully  sustained  by  the  evidence. 

In  the  brief  of  counsel  for  defendant  E  A. 
Latour,  they  say: 

"There  should  be  an  end  to  all  litigation,  and 
we  shall  insist  in  this  brief  upon  only  two 
points  raised  in  his  pleadings:  First,  the  estop- 
pel urged  against  these  plaintiffs;  and,  second, 
the  legal  proposition  that  the  judgment  of  re- 
vendicatlon was  binding  upon  the  heirs  of  Cora 
Boy,  the  deceased  wife  of  Emlle  Latour." 

Having  held  that  both  of  these  propositions 
were  correctly  decided  below,  it  follows  that 
the  judgment  against  B.  A  Latour  must  be 
affirmed. 

We  do  not  think  that  the  plaintiff  appel- 
lees have  any  good  reasons  to  complain  of 
the  judgment,  which  In  effect  sets  aside  the 
judgment  of  revendicatlon  as  far  as  they  are 
concerned.  As  to  the  money  demand  of  the 
plaintiffs  against  their  father,  it  Is  a  debt 
against  the  community,  which,  as  yet,  has 
never  been  settled  and  liquidated  according 
to  law. 

The  judgment  rendered  in  favor  of  O.  E. 
Guillory  against  E.  A  Latour  will  operate 
pro  tanto  as  a  set-off  against  the  judgment 
heretofore  rendered  by  the  Supreme  Court, 
In  favor  of  Latour.  See  130  La.  570,  58 
South.  341. 

It  is  therefore  ordered  that  the  Judgment 
below  be  affirmed;  costs  of  his  appeal  to 
be  paid  by  E  A  Latour,  and  costs  of  their 
appeal  to  be  paid  by  the  plaintiffs; 

PBOVOSTY,  J.,  absent  on  account  of  sick- 
ness, takes  no  part 
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(134  La.) 

No.  20,342. 
Succession  of  McDERMOTT. 
In  re  GILMORE  et  al 
(Supreme  Court  of  Louisiana.  Jan.  5,  1914) 

(Syllahus  by  the  Court.) 

Mandamus  (§  3#)— Prohibition  (§3*)— Wills 
(§f  344,  356*)— Nuncupative  Wills— Reg- 
istration-Revocation—Review  of  Order. 
Where  two  wills,  in  nuncupative  form,  by 
public  acts,  are  presented  to  a  judge  at  the 
same  time,  the  one  bearing  a  later  date  than, 
and  purporting  to  revoke,  the  other,  it  is  with- 
in the  judicial  discretion  to  order  the  regis- 
try and  execution  of  the  later  will,  and  to  de- 
cline to  make  a  similar  order  aa  to  the  ear- 
lier; the  ez  parte  order  so  made  being  only  a 
preliminary  proceeding,  necessary  for  the  ad- 
ministration of  the  estate,  and  not  a  judgment, 
binding  on  those  who  are  not  parties  to  it,  and 
who  have  their  remedy,  but  not  by  means  of 
the  writs  of  certiorari,  prohibition,  or  manda- 
mus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  8,  10,  11,  16-34;  Dec.  Dig.  §  3;* 
Prohibition,  Cent.  Dig.  §§  4-19;  Dec.  Dig.  $ 
3;*  Wills,  Cent.  Dig.  SS  800,  801,  820;  Dec 
Dig.  §|  344,  356.*] 

In  the  matter  of  the  succession  of  Kate 
McDermott  On  an  order  on  the  presentation 
of  a  second  alleged  will  of  the  decedent, 
Thomas  Gilmore  and  others  apply  for  writs 
of  certiorari,  mandamus,  and  prohibition. 
Proceeding  dismissed  without  prejudice. 

Carleton  Hunt  and  W.  W.  Wall,  both  of* 
New  Orleans,  for  relators.    McCloskey  & 
Benedict  and  Chas.  J.  Theard,  all  of  New 
Orleans,  for  respondent 


MONROE,  J.  It  appears  from  the  peti- 
tion and  "return,"  herein  filed,  that  Miss 
McDermott  died  on  December  16,  1913,  leav- 
ing a  considerable  estate,  and  leaving,  also, 
two  wills  and  a  codicil,  all  nuncupative  in 
form,  by  public  acts,  the  one  will,  executed 
August  4,  1912,  the  other,  September  12, 
1912,  and  the  codicil,  July  8,  1913.  By  the 
first  will  Messrs.  Thomas  Gilmore  and  oth- 
ers were  named  as  universal  legatees  and 
Thomas  Gilmore,  executor;  by  the  second 
will  a  different  disposition  was  made  of 
the  estate,  and  Messrs.  Hugh  McCloskey  and 
Wm.  P.  Burke  were  named  as  executors; 
and  the  codicil,  making  some  change  in  leg- 
acies, otherwise  confirms  the  dispositions  of 
the  second  will.  The  first  will  was  filed  for 
probate  in  the  Civil  District  Court  of  New 
Orleans  on  December  17,  1913;  the  second 
will  and  codicil  on  the  following  day,  in 
the  forenoon.  Under  the  rules  of  that  court 
all  suits  and  proceedings,  independent  of 
others  already  filed,  are  distributed  among 
the  different  divisions  of  the  court  by  allot- 
ment, which  is  made  at  12  o'clock  of  each 
day ;  and  the  succession  of  Miss  McDermott 
fell  by  the  allotment  made  at  12  o'clock, 
December  18th,  to  division  B,  presided  over 


(La. 

by  Hon.  P.  D.  King,  to  whom  the  two  wills 
and  codicil  here  in  question  were  presented 
at  that  time,  together  with  petitions  praying 
that  they  be  enregistered  and  ordered  execut- 
ed. The  learned  judge  made  the  order  with 
respect  to  the  will  of  September  12,  1912. 
and  the  codicil,  of  July  8,  1913,  but  declined 
to  make  such  order  with  respect  to  the  will 
of  August  4,  1912,  whereupon  Thomas  Gil- 
more and  others  named  in  that  will  present- 
ed to  this  court  the  petition  which  we  are 
now  considering,  praying  for  writs  of  certi- 
orari, prohibition,  and  mandamus,  prohibit- 
ing the  judge  from  further  proceeding  with 
the  execution  of  the  will  of  September  12, 
1912,  and  the  codicil,  and  commanding  him 
to  rescind  his  order  for  such  execution,  and 
to  make  an  order  for  the  registry  and  exe- 
cution of  the  will  of  August  4,  1912.  The 
petition  alleges  that  relators  protested  in  ad- 
vance against  the  action  taken  by  the  re- 
spondent, on  the  grounds,  as  verbally  stated 
to  him,  that  the  testatrix  was  unable,  men- 
tally and  physically,  to  make  the  last-dated 
will  and  the  codicil,  and — 

"because  of  the  duress,  constraint,  and  the 
fraudulent  obsession  and  practices  exercised  up- 
on her  by  certain  persons,  who  practically  held 
her  under  constraint  and  in  their  custody,  and 
because  the  formalities  required  by  law,  in  the 
confection  of  a  will  of  that  character,  were  not 
observed,  but  were  absolutely  violated  and  dis- 
regarded, in  spite  of  their  protest." 

By  way  of  answer  and  return  to  the  order 
nisi  Issued  from  this  court,  the  judge,  made 
respondent,  says,  in  effect,  that  his  action 
was  within  the  authority  and  discretion  vest- 
ed in  him,  and  is  not  reviewable  in  this 
form  of  proceeding;  that  all  the  instru- 
ments presented  to  him  are  of  that  character 
which  the  law  declares  makes  full  proof,  of 
themselves,  and  that  the  testatrix  in  the  will 
of  September  12,  1912,  declares  that  she  re- 
vokes all  previous  wills,  for  which  reason 
he  ordered  that  it  be  executed,  and  refused 
to  order  the  execution  of  the  will  which  it 
revoked,  but  that  relators  have  their  remedy, 
and  may,  In  a  direct  action,  set  up  and  liti- 
gate all  the  matters  set  forth  in  their  peti- 
tion. 

The  return,  we  think,  is  sufficient.  The 
law  provides  that: 

"If  the  will  be  made  by  a  public  act,  it  shall 
be  sufficient  for  the  petitioner  to  annex  a  copy  of 
it  in  doe  form  to  his  petition,  and  to  pray  for 
the  execution  and  recording  of  it"    C.  P.  830. 

That: 

"Nuncupative  testaments,  received  by  public 
acts  do  not  require  to  be  proved,  that  their  exe- 
cution may  be  ordered;  they  are  full  proof  of 
themselves,  unless  they  are  alleged  to  be  forged." 
Q  O.  1647. 

That: 

"The  revocation  of  testaments  by  the  act  of 
the  testator  •  *  •  is  express  when  the  tes- 
tator has  formally  declared  in  writing,  that  he 
revokes  his  testament  •   •   • "  C.  C.  1691. 
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CITY  OP  SHREVEPORT  v.  HILL 


Even  the  allegation  of  forgery  only  serves 
to  open  the  door  for  proof,  and  the  nuncupa- 
tive will  by  public  act  must  be  deemed  prov- 
ed, until  disproved.  Succession  of  Block, 
131  La.  101,  59  South.  29.  The  ex  parte 
order  In  such  case  for  the  en  registering  and 
execution  of  the  will  Is  only  a  preliminary 
proceeding,  necessary  for  the  administration 
of  the  estate,  and  is  not  a  judgment  binding 
on  those  who  are  not  parties  to  it  O'Dono- 
gan  v.  Knox,  11  La.  388 ;  Sophie  v.  Duplessis, 
2  La.  Ann.  726.  It  Is  true  that  the  proponent 
must  demand  that  the  will  propounded  by 
bim  be  admitted  to  probate,  in  order  to  es- 
tablish a  basis  for  the  assertion  of  a  right 
thereunder.  As,  for  instance,  where  one  de- 
sires to  claim  an  estate  and  must  rely  upon 
the  will  as  his  muniment  of  title;  but  the 
judge  is  to  determine,  as  a  matter  of  ju- 
dicial cognizance  and  discretion,  whether 
the  demand  should  be  complied  with — wheth- 
er the  will  has  been  proved; — whether  the 
evidence  shows  that  it  has  been  revoked,  and 
his  action  in  the  premises  is  not  reviewable 
by  either  certiorari,  prohibition,  or  manda- 
mus. Garland's  Code  of  Practice,  art.  830, 
p.  629,  B.  No.  9;  Succession  of  Eubanks, 
9  La.  Ann.  149;  Succession  of  Benton,  106 
La.  495,  31  South.  123,  59  L.  R.  A.  185; 
NouUet  v.  Acme  Lumber  Co.,  115  La.  893, 
40  South.  301.  The  relators  in  this  case 
have  an  ample  remedy  by  some  other  form  of 
proceeding,  and  appeal. 

The  rule  nisi  herein  issued  is  therefore 
discharged,  and  this  proceeding  is  dismiss- 
ed, at  the  cost  of  the  relators,  without  preju- 
dice to  their  right  to  litigate  the  matters 
herein  set  up  in  some  other  form  of  pro- 
ceeding, as  they  may  be  advised. 

PROVOSTY,  J„  takes  no  part. 


(134  La.) 

No.  20,151. 
CITY  OP  SHREVEPORT  v.  HILL. 
(Supreme  Conrt  of  Louisiana.    Nov.  17,  1913. 
Rehearing  Denied  Jan.  19,  1914.) 

(ByllabuM  by  ike  Court.) 
L  Intoxicating  Liquors  (5  10*)— Ordinanc- 
es—Validity. 
The  law  which  authorises  parishes,  munic- 
ipalities, or  wards  to  prohibit  the  sale  of  intox- 
icating liquors,  on  a  vote  to  that  effect  by  the 
inhabitants  thereof,  does  not  authorize  the  pa- 
rochial, municipal,  or  ward  officers  to  make  it 
a  misdemeanor  or  crime  to  have  or  keep  in 
one's  possession  intoxicating  liquors  in  Aany 
quantity  whatever,  or  for  any  purpose  what- 
ever, except  on  a  physician's  prescription  for 
medicinal  purposes.'* 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  7-12;  Dec.  Dig.  {  10.*] 

2.  Intoxicating  Liquors  (5  10*)— Oboinano- 
ts— Validity. 

The  council  of  the  city  of  Shreveport  may 
be  authorized  to  regulate  and  to  close  houses 
of  prostitution;  but  an  ordinance  which  makes 
it  a  misdemeanor  or  crime  for  an  inmate  of 
such  house  to  have  "intoxicating  liquors  in 
such  house,  in  any  quantity  whatever,  or  for 


any  purpose  whatever,  except  on  a  physician's 
prescription  for  medicinal  purposes,  is  ultra 
vires,  null,  and  void. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g|  7-12;  Dec.  Dig.  8  10.*] 

Provosty,  J.,  dissenting. 

Appeal  from  City  Court  of  Shreveport; 
L.  C.  Blanchard,  Judge. 

Mary  Hill  was  charged  with  violating  an 
ordinance  of  the  City  of  Shreveport,  and, 
from  a  judgment  sustaining  a  demurrer,  the 
City  appeals.  Affirmed. 

J.  M.  Foster,  City  Atty.,  and  D.  C.  Scar- 
borough, Jr.,  Asst  City  Atty.,  both  of  Shreve- 
port, for  appellant.  L.  C.  Butler  and  Scheen 
&  Blanchard,  all  of  Shreveport  for  appellee. 

SOMMERVILLE,  J.  Defendant  is  charged 
with  "being  a  person  who  is  keeper,  owner, 
lessee,  manager,  inmate,  employe,  hireling, 
watcher  of  a  house  of  prostitution.  Did  keep 
or  have  intoxicating  liquors  In  a  house  of 
such  character,  at  No.  912  Fannin  street  in 
violation  of  the  law  and  ordinances  of  the 
city  of  Shreveport,"  etc. 

The  above  affidavit  was  made  under  ordi- 
nance No.  40  of  1913,  city  of  Shreveport, 
which  is  as  follows: 

"Be  it  ordained  by  the  council  of  the  city  of 
Shreveport  in  legal  and  regular  assembly  con- 
vened, that  it  shall  be  unlawful  for  any  person 
who  is  keeper,  owner,  lessee,  manager,  inmate, 
employe,  hireling  or  watcher  of  a  house  of  pros- 
titution or  assignation  (or  any  house  where  a 
prostitute  lives)  or  who  is  a  habitual  visitor 
thereto,  or  who  loafs  around  such  place  or 
places,  to  keep  or  have  intoxicating  liquors  in 
such  house,  in  any  quantity  whatever,  or  for 
any  purpose  whatever,  except  on  a  physician's 
prescription  for  medicinal  purposes.'* 

A  penal  clause  follows  the  above  section. 

Defendant  demurred  to  the  foregoing  af- 
fidavit and  moved  to  quash  same  on  the 
grounds:  (1)  That  the  city  council  is  with- 
out authority  to  pass  this  ordinance  because 
it  is  ultra  vires;  (2)  that  the  ordinance  is 
in  violation  of  the  Constitution  of  the  state 
and  of  the  amendments  to  the  Constitution 
of  the  United  States  guaranteeing  the  person- 
al liberties  of  parties,  and  as  being  class 
legislation. 

The  demurrer  was  sustained ;  and  the  city 
appeals. 

[1,2]  The  city  contends  that  it  had  the 
right  to  pass  the  above-quoted  ordinance  un- 
der Act  No.  220  of  1912,  pp.  498,  500,  which 
embraces  the  last  amendment  of  the  law 
granting  certain  police  powers  to  the  Shreve- 
port city  council,  and  is  as  follows: 

"To  create  by  ordinance  such  district  or  dis- 
tricts within  which  all  bars,  saloons,  and  clubs 
or  other  places  where  intoxicating  liquors  are 
disposed  of,  may  be  confined;  to  regulate  the 
police  of  theaters,  public  halls,  taverns,  places 
for  shows  and  exhibitions,  houses  for  public  en- 
tertainments, shops  for  retailing  liquors,  hous- 
es for  public  prostitution,  and  to  order  the  same 
to  be  closed  whenever  the  public  safety  and 
tranquillity  may  require  it,  and  to  impose  such 
regulations  and  duties  upon  persons  keeping 
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such  place  as  they  may  deem  proper  and  neces- 
sary, and  to  punish  all  vagrants/' 

Thus  It  Is  made  clear  that  the  council-  of 
the  city  of  Shreveport  has  the  right  to  pass 
ordinances  regulating  "houses  for  public  pros- 
titution, and  to  order  the  same  to  be  closed 
whenever  the  public  safety  and  tranquillity 
may  require  it,  and  to  impose  such  regula- 
tions and  duties  upon  persons  keeping  such 
place  as  they  may  deem  proper  and  neces- 
sary." And  it  is  urged  that  the  city  has  the 
right  to  cause  to  be  arrested  and  punished 
a  "keeper,  owner,  lessee,  manager,  inmate, 
employe,  hireling  or  watcher  of  a  house  of 
prostitution  or  assignation  (or  any  house 
where  a  prostitute  lives)  or  one  who  is  an 
habitual  visitor  thereto,  or  who  loafs  around 
such  place  or  places,"  who  keeps  or  has  in- 
toxicating liquors  in  such  house,  in  any  quan- 
tity whatever,  for  any  purpose  whatever,  ex- 
cept on  a  physician's  prescription  for  medic- 
inal purposes. 

The  trial  judge,  In  a  well-reasoned  opinion, 
finds  that  the  council  of  the  city  of  Shreve- 
port had  no  authority  to  pass  the  ordinance 
referred  to. 

Black  on  Intoxicating  Liquors,  at  page  60, 


"But  it  is  justly  held  that  a  provision  in  such 
a  law  that  no  person,  without  a  state  license, 
shall  'keep  in  his  possession,  for  another,  spir- 
ituous liquors,'  is  unconstitutional  and  void. 
The  keeping  of  liquors  in  his  possession  by  a 
person,  whether  for  himself  or  for  another,  un- 
less he  does  so  for  the  illegal  sale  of  it,  or  for 
some  other  improper  purpose,  can  by  no  possi- 
bility injure  or  affect  the  health,  morals,  or 
safety  of  the  public,  and  therefore  the  statute 
prohibiting  such  keeping  in  possession  is  not  a 
legitimate  exertion  of  the  police  power.  It  is  an 
abridgement  of  the  privileges  and  immunities 
of  the  citizen  without  any  legal  justification, 
and  therefore  void.* " 

And  again  In  Commonwealth  v.  Campbell, 
133  Ky.  60,  117  8.  W.  387,  24  L.  R.  A.  (N.  S.) 
172, 179, 19  Ann.  Cas.  163,  it  Is  said: 

"The  sole  charge  against  him  is  that  he  had 
It  in  his  possession,  and  therefore  we  must  pre- 
sume that  he  had  it  there  for  a  lawful  purpose, 
if  he  could  so  hold  it  Nothing  that  we  have 
said  herein  is  in  derogation  of  the  power  of 
the  state  under  the  Constitution  to  regulate  the 
sale  of  liquor,  or  any  other  use  of  it  which  in 
itself  is  inimical  to  the  public  health,  morals, 
or  safety ;  but,  as  spirituous  liquor  is  a  legiti- 
mate subject  of  property,  its  ownership  and 
possession  cannot  be  denied  when  that  ownership 
and  possession  is  not  in  itself  injurious  to  the 
public.  The  right  to  use  liquor  for  one's  own 
comfort,  if  the  use  is  without  direct  injury  to 
the  public,  is  one  of  the  citizen's  natural  and  in- 
alienable rights,  guaranteed  to  him  by  the  Con- 
stitution, and  cannot  be  abridged  as  long  as  the 
absolute  power  of  a  majority  is  limited  by  our 
present  Constitution.  The  theory  of  our  govern- 
ment is  to  allow  the  largest  liberty  to  the  in- 
dividual commensurate  with  the  public  safety, 
or,  as  it  has  been  otherwise  expressed,  that 
government  is  best  which  governs  the  least 
Under  our  institutions  there  is  no  room  for  that 
inquisitorial  and  protective  spirit  which  seeks 
to  regulate  the  conduct  of  men  in  matters  in 
themselves  indifferent  and  to  make  them  con- 
form to  a  standard,  not  of  their  own  choosing, 
but  the  choosing  of  the  lawgiver;  that  inquisi- 


torial and  protective  spirit  which  seeks  to  pre- 
scribe what  a  man  shall  eat  and  wear,  or  drink 
or  think,  thus  crushing  out  individuality  and  in- 
suring Chinese  inertia  by  the  enforcement  of 
the  use  of  the  Chinese  shoe  in  the  matter  of  the 
private  conduct  of  mankind." 

Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations,  p.  650,  states  the  rule  with  refer- 
ence to  sumptuary  laws  to  be: 

"The  right  of  every  man  to  do  what  he  will 
with  his  own,  not  interfering  with  the  reciprocal 
rights  of  others,  is  accepted  among  the  funda- 
mentals of  our  law." 

The  state  of  Louisiana  has  not  made  It  a 
crime  to  have  intoxicating  liquors  in  posses- 
sion, or  for  personal  use,  as  has  been  attempt- 
ed by  the  council  of  the  city  of  Shreveport 
There  is  not  even  a  prohibition  statute  in  the 
state  forbidding  the  sale  of  intoxicating  liq- 
uors, with  the  exception  where  the  General 
Assembly  has  prohibited  the  sale  of  liquors 
within  certain  territory,  generally  around 
schools. 

The  other  cases  where  liquors  cannot  be 
sold  are  under  the  local  option  laws,  wherein 
the  people  by  their  votes  have  decided  to 
withhold  licenses  for  retailing  Intoxicating 
liquors,  and  the  state  has  by  legislation  made 
it  a  misdemeanor  to  sell  liquors  without  first 
obtaining  a  license.  These  local  option  laws, 
however,  do  not  extend  throughout  the  state. 
The  Constitution  and  laws  recognize  liquors 
as  being  legitimate  articles  of  commerce; 
and  their  possession  has  never  been  condemn- 
ed by  any  state  law ;  and  they  have  not  been 
declared  to  be  contraband. 

In  Caddo  parish  and  the  city  of  Shreve- 
port, by  a  vote  throughout  the  parish,  it  ap- 
pears that  it  has  been  decided  to  withhold 
licenses  from  drinking  saloons  and  to  pro- 
hibit the  sale  of  Intoxicating  liquors;  but 
this  vote  has  not  and  could  not  have  made 
the  possession  of  Intoxicating  liquors  for 
every  purpose  a  crime;  and  the  council  of 
Shreveport  Is  without  authority  to  extend  the 
effect  of  the  vote  of  the  people  on  the  ques- 
tion, and  declare  that  it  shall  be  unlawful 
for  a  person  "to  keep  or  have  intoxicating 
liquors  in  such  house  (of  assignation  or  pros- 
titution) in  any  quantity  whatever,  or  for 
any  purpose  whatever,  except  on  a  physi- 
cian's prescription  for  medicinal  purposes." 
The  ordinance  Is  beyond  the  terms  of  any 
state  statute  in  that  it  interferes  with  per- 
sonal liberties.  Houses  of  prostitution  may 
be  regulated,  and  they  may  be  closed  by  the 
council;  but  the  property  of  the  keepers  of 
these  houses  may  not  be  confiscated,  and 
their  personal  liberties  be  interfered  -with, 
so  long  as  they  and  their  property  are  not 
inimical  to  the  public  safety.  The  business 
of  such  houses  is  in  itself  Immoral;  but  the 
character  of  defendant  or  of  her  house  is 
not  the  matter  under  discussion  and  submit- 
ted for  a  decision. 

In  the  case  of  State  ex  reL  Ltsso  v.  Police 
Jury  of  Red  River  Parish,  116  La.  767,  41 
South.  85,  where  the  police  jury  had  under- 
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taken  to  prohibit  the  retailing  of  spirituous 
liquors  by  imposing  a  license  which  was  pro- 
hibitory in  its  nature,  we  hold  that  the  police 
Jury  was  without  authority  to  pass  such  an 
ordinance,  inasmuch  as  it  had  no  authority 
to  close  drinking  saloons.  We  there  held  that 
the  police  jury  had  exclusive  power  to  regu- 
late the  sale  of  liquor  where  the  sale  is  au- 
thorised, and  to  regulate  or  enforce  the  pro- 
hibition of  such  sale  when  the  voters  have 
so  determined,  and  that,  where  the  sale  of 
liquors  is  authorized,  the  police  jury  has 
the  power,  and.  it  becomes  its  duty,  to  de- 
termine the  amount  of  and  impose  the  license 
tax  upon  and  to  regulate  the  business  as  con- 
ducted by  those  who  pay  the  tax  and  take 
out  the  license. 
In  that  case  we  proceed  to  say: 

"In  no  case,  however,  is  the  power  conferred 
on  the  police  jury  to  prohibit  the  business,  and 
whilst  ft  is  true  that  the  taxing  power  is  es- 
sentially legislative,  and  that  the  unlimited  pow- 
er to  tax  may  include  the  power  to  prohibit,  it 
is  also  true  that,  where  the  state  grants  to  one 
of  its  agencies  the  power  to  license  and  regulate, 
whilst  not  only  withholding,  but  lodging  else- 
where, the  power  to  prohibit,  the  power  so 
rranted  is  exceeded  when  used  to  prohibit  and 
destroy,  and  a  case  is  thereby  presented  In 
which  the  authority  of  the  judiciary  may  be  in- 
voked." 

And  in  the  case  of  City  of 'Shreveport  v. 
Maloney  &  Schulslnger,  107  La.  193,  31  South. 
702,  where  the  city  sought  to  close  turf  ex- 
changes, on  account  of  the  gambling  car- 
ried on  therein,  we  say  that  the  city  was 
without  the  authority  so  to  do;  that  there 
was  no  state  statute  ordering  the  closing  of 
turf  exchanges  or  prohibiting  them  from  car- 
rying on  their  business. 

We  are  of  the  opinion  that  the  city  of 
Shreveport  was  without  authority  to  declare 
the  keeping  or  having  of  Intoxicating  liquors 
in  a  house  of  prostitution  in  any  quantity 
whatever,  or  for  any  purpose  whatever,  to  be 
a  misdemeanor  or  crime,  and  that  the  ordi- 
nance so  declaring  is  ultra  vires,  null,  and 
void. 

Judgment  affirmed. 

LAND,  J.,  concurs  in  the  decree.  PROV- 
OSTY,  J,  dissents. 


(134  La.) 

No.  19,770. 

HUNTER,  City  Tax  Collector,  v.  WELLS 
FARGO  EXPRESS  CO. 

(Supreme  Court  of  Louisiana.    Dec  15,  1913. 
Rehearing  Denied  Jan.  19,  1914.) 

(BfUab*$  by  the  Court.) 

L  Taxation  (5  164*)  —  Foreign  Corpora- 
tions—Intrastate  Commerce. 
While  a  state  cannot  tax  interstate  com- 
merce, as  being  an  interference  with  a  power 
delegated  to  Congress,  still  it  has  a  right  to  tax 
*  foreign  corporation  engaged  in  Interstate  com- 


•For  other 


merce  on  the  intrastate  business  done  by  it 
within  the  state,, 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  286;  Dec.  Dig.  {  164.*] 

2.  Taxation  (8  47*)— License  Tax— Right  to 
Impose— Foreign  Corporations. 

Municipalities  have  the  right  to  levy  and 
collect  a  license  tax  under  Act  No.  136  of  1898, 
f  17,  and  the  fact  that  a  foreign  corporation, 
which  has  declared  its  domicile  at  New  Orleans, 
pays  a  license  tax  there  does  not  stop  another 
municipality  where  it  is  doing  business  from 
collecting  another  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  88  104-114 ;  Dec.  Dig.  8  47.*J 

3.  Licenses  (8  8*)— Corporations— Repeal  or 
Statute. 

Act  No.  171  of  1898  does  not  repeal  Act 
No.  127  of  1898,  as  the  latter  refers  to  domestic 
corporations,  while  the  former  refers  to  foreign 
corporations. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  88  16,  17;  Dec  Dig.  8  8.*] 

4.  Taxation  (8  42*)— License  Tax— Corpora- 
tions—Right  to  Discriminate. 

The  state  has  the  right  to  adopt  separate 
classifications  for  foreign  and  domestic  corpora- 
tions, and  to  impose  a  larger  license  tax  on  the 
former  class  than  on  the  latter  class;  but,  as 
a  matter  of  fact,  the  Legislature  of  this  state 
has  not  deemed  it  wise  to  make  such  a  discrim-' 
ination  in  license  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  88  90-95;  Dec  Dig.  8  42.*] 

5.  Statutes  (|  64*)— Taxing  Oroinance— Va- 
lidity. 

A  taxing  ordinance  may  be  unconstitutional 
in  part  and  constitutional  in  part  but  if  the 
parts  are  separable,  and  there  is  sufficient  of 
the  constitutional  part  to  levy  and  enforce  a 
tax,  such  tax  will  be  constitutional,  so  that,  if 
the  part  levying  a  tax  on  intrastate  commerce 
can  be  separated  from  that  which  would  tax  in- 
terstate commerce,  the  tax  on  the  intrastate 
business  is  constitutional. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  88  58-66,  195;  Dec  Dig.  8  64.*] 

Provosty,  J.,  dissenting. 

Appeal  from  City  Court  of  Alexandria;  L. 
L.  Hooe,  Judge. 

Action  by  E.  F.  Hunter,  Tax  Collector  of 
City  of  Alexandria,  against  the  Wells  Fargo 
Express  Company.  From  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Hunter  C.  Leake  and  Johnston  Armstrong, 
both  of  New  Orleans,  and  L.  J.  Hakenyos, 
of  Alexandria,  for  appellant  Ralph  8. 
Thornton,  City  Atty„  of  Alexandria  (Robert 
A.  Hunter,  of  Shreveport,  of  counsel),  for 
appellee. 

BREAUX,  O.  J.  Plaintiff,  tax  collector  of 
Alexandria,  authorized  by  Act  No.  148  of 
1906,  proceeded  by  rule  to  compel  the  defend- 
ant to  pay  a  license  of  $80  and  statutory  in- 
terest and  10  per  cent  attorney's  fee. 

The  Wells  Fargo  Company  conducted  an 
express  business  in  Alexandria  from  January 
1,  1912,  to  the  date  that  plaintiff's  suit  was 
filed. 

Defendant  answered  by  a  general  denial; 
averred  that  it  is  a  foreign  corporation ;  pays 
Its  license  in  the  city  of  New  Orleans,  its 
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principal  place  of  business,  under  sections , 
6  and  9  of  Act  No.  127  of  1896 ;  has  filed  Its 
declaration  of  domicile  In  the  city  of  New 
Orleans;  the  ordinance  under  which  the  li- 
cense Is  claimed  Is  unconstitutional,  null,  and 
void;  taxes  Interstate  commerce,  violates 
thereby  clause  3,  section  8  of  article  1  of  the 
Constitution  of  the  United  States;  foreign 
corporations  are  taxed  under  article  242  of 
the  state  Constitution,  and  domestic  corpora- 
tions under  article  — ;  right  not  conferred 
upon  a  municipality  to  levy  a  license  tax. 

[2]  We  find:  Wells  Fargo  &  Co.  have  an 
office  In  Alexandria,  and  do  a  general  ex- 
press business,  paid  license  for  years  prior 
to  1912,  and  has  always  paid  a  license  to 
the  city  of  New  Orleans.  That  business  in- 
creased because  it  is  now  the  only  express 
company  in  Alexandria. 

It  is  made  manifest  by  the  testimony  that 
if  it  owes  any  amount  at  all  to  the  city  of 
Alexandria,  it  is  not  less  than  the  amount 
claimed. 

As  to  the  right  of  municipalities  regarding 
licenses: 

Municipalities  have  a  right  to  levy  and  col- 
lect a  license  tax,  conferred  by  section  17  of 
Act  No.  136  of  1898.  Besides,  the  articles 
and  provisions  of  the  Constitution  authorize 
municipalities  to  collect  municipal  taxes. 

Having  arrived  at  the  conclusion  that  a 
municipality  can  collect  a  license  tax  on  busi- 
ness on  which  the  state  collects  a  license  tax, 
let  us  pass  to  the  next  question. 

[1]  We  eliminate  everything  relating  to  in- 
terstate business  as  not  subject  to  a  license 
tax.  We  must  nevertheless  hold  that  under 
the  law  a  foreign  corporation  owes  a  license 
on  Its  Intrastate  business.  The  ordinance 
shows  that  the  purpose  was  the  collection  of 
a  license  tax  from  foreign  corporations  do- 
ing business  in  Louisiana  on  their  intrastate 
business.  It  Is  so  expressed  In  the  ordinance, 
apd  everything  connected  therewith  (except 
the  illegal  phrase  which  we  eliminate)  shows 
that  the  purpose  was  to  collect  on  intrastate 
business. 

[3, 4]  In  the  next  place,  defendant's  con- 
tention is  that  Act  No.  171  of  1898,  as  It  was 
the  last  act  upon  the  subject,  repealed  Act 
No.  127  of  1898,  and  left  the  state  without 
authority  to  collect  from  foreign  corpora- 
tions. 

There  was  no  repeal;  it  is  error  to  contend 
that  there  was,  for  one  of  the  acts  relates  to 
domestic  corporations,  i.  e.,  No.  171  of  1898, 
and  the  other,  No.  127  of  1898,  to  foreign  cor- 
porations. The  state  had  the  authority  to 
adopt  separate  classifications,  placing  do- 
mestic corporations  In  one  class  and  foreign 
corporations  in  the  other,  without  in  the  least 
infringing  upon  any  of  the  articles  of  the 
Constitution. 

Following  the  subject  a  step  further,  we 
do  not  find  that  it  is,  as  plaintiff  chooses  to 
contend,  that  under  the  laws  applying  to 
home  companies  the  amount  of  the  license 
is  less  than  it  is  under  the  laws  applying  to 


foreign  corporations.  The  reading  of  the 
statutes  do  not  lead  to  that  conclusion. 

Plaintiff,  to  sustain  its  contention  in  this 
respect,  urges  that  under  section  10  of  Act 
No.  171,  the  license  would  be  less  than  $30. 
The  provisions  of  that  section  relate  to  all 
classes  less  than  class  No.  10.  The  class  to 
which  plaintiff  refers  to  sustain  that  con- 
tention is  section  17  of  the  act,  and,  If  num- 
ber of  classes  counts  for  anything  (and  we 
think  it  does)  then  the  position  of  the  plain- 
tiff in  this  respect  Is  erroneous.  He  has  not 
the  right  number.  It  must  be  in  class  of  16 
or  less  than  10.  But,  If  the  state  chooses,  It 
can  Impose  a  larger  license  on  foreign  cor- 
porations than  on  domestic  corporations. 
It  Is  not  evident  that  it  has  in  this  instance. 
Aa  a  question  of  policy  and  state  interest, 
this  should  not  be,  but  It  is  something  with 
which  we  are  not  concerned  at  this  time. 

We  are  concerned  with  the  legal  rights  of 
parties  under  the  statute,  and  we  have  not 
found  that  foreign  corporations  thus  far,  as 
relates  to  license,  have  suffered  from  dis- 
crimination against  their  interests. 

Defendant  practically  concedes  that  the 
state  Is  entitled  to  a  tax.  The  only  difficulty 
it  presents  is  in  asking  that  this  "enforced 
contribution"  be  limited  to  the  city  of  New 
Orleans,  where  It  now  pays  taxes. 

The  municipality's  contention  Is  that  the 
Fargo  Express  should  pay  a  license  wherever 
it  has  an  office  and  conducts  business. 

Defendant  urges  that  the  tax  claimed  is  an 
attempted  Interference  with  the  commerce 
law  act  We  do  not  agree  with  that  view. 
Precedents  upon  that  important'  subject  are 
entitled  to  great  respect,  particularly  the  de- 
cisions of  the  highest  tribunal,  the  Supreme 
Court  of  the  United  States.  The  subject  be- 
fore us  was  considered  in  the  case  of  Gal- 
veston-Harrlsburg  B.  B,  Co.  v.  Texas,  210  U. 
S.  224,  28  Sup.  Ct  638,  52  L.  Ed.  103L  In 
that  case,  It  was  decided  that  where  receipts 
were  derived  from  commerce  between  the 
states  and  with  foreign  countries,  the  tax 
was  unconstitutional.  It  Is  supported  by  a 
number  of  other  decisions  cited  in  the  text. 
In  that  case  the  tax  imposed  was  "equal  to" 
1  per  cent,  of  the  gross  receipts  of  Interstate 
traffic;  that  Is,  the  Interstate  business  was 
taken  as  a  basis  for  imposing  a  tax  in  the 
intrastate  business.  The  court  said  that  this 
was  merely  an  effort  to  reach  the  gross  re- 
ceipts under  a  disguise  helped  by  the  words, 
"equal  to,"  interstate  business  that  the  pur- 
pose was  In  reality  to  reach  the  gross  re- 
ceipts, not  even  disguised  by  the  name  of 
"occupation  tax."  The  attempted  valuation 
of  the  tax  did  not  meet  with  the  approval  of 
the  Supreme  Court  The  court  held  that  It 
bore  so  much  upon  commerce  among  the 
states  as  to  amount  to  a  regulation  In  a  rel- 
ative, immediate  way. 

That  decision  did  not  receive  the  approval 
of  the  whole  bench.  The  minority,  consisting 
of  the  Chief  Justice,  Mr.  Justice  Fuller, 
Mr.  Justice  White,  Mr.  Justice  McKenna, 
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with  Mr.  Justice  Harlln  as  the  organ,  filed  a 
rigorous  dissent. 

In  a  recent  decision,  with  Justice  Day  as 
the  organ  of  the  court,  the  Supreme  Court 
of  the  United  States  sustained  the  tax  as- 
sessed against  the  United  States  Express 
Company.  The  business  in  that  case  was 
carried  on  between  the  company  and  the 
railroad  for  the  transportation  by  the  rail- 
road company  of  goods  delivered  by  the  ex- 
press company  upon  the  payment  by  the  ex- 
press company  of  a  percentage  of  the  gross 
receipts  derived  from  the  business  carried 
on  over  the  lines  of  the  railroad  company. 
The  express  company  carried  on  an  express 
business  in  several  states  in  which  it  had 
offices.  The  action  was  brought  in  the  state 
of  Minnesota  to  recover  an  omitted  Item  in 
the  return  of  the  express  company.  The 
court  said  that  It  was  settled  that  the  state 
laws  must  not  burden  Interstate  commerce, 
citing  a  number  of  decisions,  but  said  that, 
while  not  detracting  from  the  authority  of 
the  decisions  just  referred  to,  the  court  had 
considered  and  determined  the  effect  of  the 
statutes.  The  court  reviewed  the  Galveston 
Case,  above  referred  to,  and  held  that,  in  the 
case  Just  cited  the  tax  to  be  collected  was  in 
part  from  the  earnings  of  interstate  com- 
merce. The  court  further  said  that  the  stat- 
ute embraced  all  receipts  from  business  done 
within  the  state  including  much  that  was 
local,  and  thought  in  regard  to  the  statute 
that  it  fell  in  that  class  showing  an  exercise 
of  good  faith,  that  the  taxation  was  in  part 
the  proceeds  of  interstate  commerce,  which 
could  not  be  taxed,  but  that  the  demands  for 
taxes  on  intrastate  business  was  legal. 

In  that  case  the  Supreme  Court  of  Minne- 
sota had  construed  the  tax  to  be  property 
tax,  measured  by  the  gross  earnings  within 
the  state,  which,  under  their  construction 
of  the  tax,  included  the  earnings  here  in 
question.  The  court  affirmed  the  decision  in 
so  far  as  related  to  Intrastate  commerce, 
and  no  further. 

[S]  The  further  question  here  is  whether 
the  obnoxious  clause  of  the  ordinance  could 
be  eliminated  and  the  remainder  enforced. 

It  can  be  thus  eliminated.  There  is  abun- 
dant authority  holding  that  a  tax  ordinance 
may  be  constitutional  in  part  and  unconsti- 
tutional in  part,  but,  if  there  remains  suffi- 
cient of  the  ordinance  separable  from  the 
unconstitutional  part,  that  the  ordinance  is 
legaL 

In  Eilenbecker  v.  District  Court,  134  U.  S. 
31,  10  Sup.  Ct  424,  33  L.  Ed.  801,  the  tax 
was  part  void  and  part  valid.  The  court 
held  it  legal. 

Again  In  Bank  v.  Dudley,  2  Pet  492,  7  L. 
Ed,  496,  the  court  said  that  the  unconstitu- 
tional part  could  be  eliminated. 

Again,  it  has  been  repeatedly  held  that  if 
the  part  unconstitutional  is  separable  from 
the  part  constitutional,  the  matter  will  stand. 


There  is  a  long  line  of  decisions  cited  in 
the  Digest  of  Decisions  of  the  Supreme  Court, 
voL  5,  Lawyers'  Publishing  Co.,  5352,  §  65. 

Prom  the  foregoing  views  there  remains 
only  one  alternative:  That  is,  to  affirm  the 
judgment 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  is  affirmed, 
the  costs  of  appeal  to  be  paid  by  appellant 

PROVOSTY  J.,  dissents. 

Note. — The  ordinance  assailed  reads: 

"That,  for  the  carrying  on  of  business  com- 
monly known  as  express  business,  each  company 
shall  pay  an  annual  license  of  ten  dollars  upon 
each  one  thousand  dollars  of  the  gross  receipts 
at  the  Alexandria  office  from  business  done 
wholly  in  this  state,  including  the  pro  rata  of 
interstate  business  earned  within  the  state." 

The  court  eliminated  in  effect: 

"Including  the  pro  rata  of  interstate  business 
earned  within  the  state." 


No.  20,155. 
.  STATE  v.  COURLAS. 
(Supreme  Court  of  Louisiana.    Dec.  1,  1913. 
Rehearing  Denied  Jan.  19,  1914.) 

(Syllabus  ty  Editorial  Staff.) 

Criminal  Law  (J  147*)— Limitations  Ap- 
plicable—Sale of  Liquob— Statutes. 
Rev.  St  S  986.  providing  that  no  person 
shall  be  prosecuted  for  any  fine  or  forfeiture  un- 
less the  prosecution  shall  be  instituted  within 
six  months  from  the  time  of  incurring  such  fine 
or  forfeiture,  applies  only  to  cases  where  im- 
prisonment cannot  be  inflicted  as  a  punishment, 
and  not  to  cases  where  it  may  be  in  the  discre- 
tion of  the  court,  and  hence  was  inapplicable  to 
a  prosecution  for  retailing  spirituous  liquors 
without  a  license,  in  violation  of  section  910,  as 
amended  by  Acts  1902,  No.  66,  providing  that 
whoever  shall  retail  spirituous  liquors  without 
a  license  shall,  on  conviction,  be  fined  not  less 
than  $100  nor  more  than  $500,  and,  in  default 
of  fine  and  costs,  shall  be  imprisoned  for  a 
term  within  the  discretion  of  the  court,  or  shali 
suffer  a  fine  and  imprisonment  as  the  court  may 
deem  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  271,  272;  Dec.  Dig.  §  147.*] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  John  R.  Land,  Judge. 

Peter  Courlas  was  convicted  of  retailing 
spirituous  liquors  without  a  license,  and  he 
appeals.  Affirmed. 

Murff  &  Thurber,  of  Shreveport,  for  appel- 
lant R.  G.  Pleasant  Atty.  Gen.,  and  W.  A. 
Mabry,  Dist  Atty.,  of  Shreveport  (G.  A.  Gon- 
dran,  of  Donaldsonville,  of  counsel),  for  the 
State. 

PROVOSTY,  J.  The  accused  was  convict- 
ed under  section  910  of  the  Revised  Statutes, 
as  amended  by  Act  No.  66,  p.  93,  of  1902,  of 
having  retailed  spirituous  liquors  without  a 
license,  and  was  sentenced  to  four  months' 
imprisonment  and  to  a  fine  of  $500,  and,  in 
default  of  paying  this  fine,  to  six  months' 
imprisonment 
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He  does  not  claim  that  this  sentence  was 
not  in  conformity  with  said  statute,  bnt  con- 
tends that  nnder  said  statute  the  punishment 
cannot  be  Imprisonment  without  fine,  and 
that,  inasmuch  as  all  prosecutions  for  fines 
are  prescribed  by  six  months  under  section 
986,  Revised  Statutes,  the  prosecution  against 
him  is  prescribed ;  it  having  been  commenced 
more  than  six  months  after  the  offense. 

It  is  very  plain  that  said  section  986  has 
application  only  to  cases  where  imprisonment 
cannot  be  inflicted  as  a  punishment,  and  uot 
to  cases  where  it  may  be.  Expressly  so  de- 
cided In  State  v.  Jumel,  13  La.  Ann.  399. 

In  State  v.  Markham,  15  La.  Ann.  498, 
where  the  offense  was  punishable  by  fine 
alone,  the  prescription  was  held  Inapplicable 
for  the  reason  that,  on  repetition,  the  offense 
would  be  punishable  at  hard  labor. 

Judgment  affirmed. 


(134  La.) 

No.  19,519. 

DEDEBANT  v.  MAESTRI. 

(Supreme  Court  of  Louisiana.    Dec  15,  1918. 
Rehearing  Denied  Jan.  19,  1914.) 

(Syllabus  by  Editorial  Staff.) 

1.  Malicious  Pboskcution  (§  22*)— Right  or 
Acnow. 

Plaintiff  cannot  maintain  an  action  of  ma- 
licious prosecution  against  defendant  because 
of  the  institution  of  a  prosecution  by  informa- 
tion filed  by  the  district  attorney  after  defend- 
ant had  fairly  placed  the  facts  before  the  dis- 
trict attorney  as  to  the  alleged  offense  commit- 
ted by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §§  45-48;  Dec  Dig.  § 
22*  J 

2.  Malicious  Prosecution  (j  18*)— Illegal 
Abrest. 

Plaintiff  could  maintain  an  action  for  ma- 
licious arrest  against  defendant,  where  he  was 
arrested  by  an  officer  without  a  warrant,  for 
unlawfully  drawing  a  pistol,  under  instructions 
from  defendant,  who  informed  the  officer  as  to 
what  plaintiff  had  done. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §§  23,  24,  29-38 ;  Dec. 
Dig.  §  18.*5 

3.  Malicious  Prosecution 
cious  Abbest— Amount  of 

The  amount  of  damages  plaintiff  could  re- 
cover for  malicious  arrest  are  greater,  if  he  is 
placed  in  jail  for  five  hours  until  he  can  secure 
a  bondsman,  than  if  he  is  not  incarcerated. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  8§  155,  156;  Dec.  Dig. 
8  67.*] 


(I  67*)-Mali- 
Damages. 


Appeal  from  Civil  District  Court,  Parish 
of  Orleans;   Porter  Parker,  Judge. 

Action  by  Sylvain  Dedebant  against  Natale 
Maestri.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Solomon  Wolff  and  John  Wagner,  both  of 
New  Orleans,  for  appellant  James  O'Con- 
nor, of  New  Orleans,  for  appellee. 


PRO  VO STY,  3.  The  reasons  for  judgment 
of  the  trial  judge  in  this  case  read  as  fol- 
lows: 

"This  is  a  suit  for  damages,  based  upon  the 
charge  of  malicious  arrest  of  plaintiff  by  the 
defendant  There  seems  to  have  been  a  diffi- 
culty between  the  plaintiff  and  the  defendant, 
during  the  course  of  which  the  plaintiff  drew 
a  pistol.  Subsequent  to  the  difficulty,  probably 
half  an  hour  afterwards,  the  defendant  saw 
plaintiff  on  his  wagon  delivering  milk,  and  call- 
ed an  officer  and  instructed  him  to  arrest 
Dedebant,  which  accordingly  was  done,  but 
without  a  warrant  Subsequently  defendant 
made  an  affidavit  against  plaintiff  in  the  Sec- 
ond city  criminal  court,  upon  the  trial  of  which 
he  was  discharged.  Defendant  then  laid  the 
matter  before  the  district  attorney,  who  filed 
an  information  charging  the  plaintiff  with  car- 
rying a  concealed  weapon.  On  this  charge  also 
he  was  discharged  in  the  criminal  district  court. 

[1]  "In  so  far  as  concerns  the  charge  before 
the  criminal  district  court,  which  was  by  in- 
formation filed  by  the  district  attorney,  in  my 
opinion,  no  damages  should  be  allowed,  as  that 
case  appears  to  be  covered  by  the  decision  in 
the  case  of  Sandos  v.  Veazie,  106  La.  202,  30 
South.  767. 

[2]  "The  arrest  by  the  officer,  without  a  war- 
rant, under  instructions  from  the  defendant 
Maestri,  seems  to  me  to  be  covered  by  the  case 
of  Thomas  v.  Henderson,  125  La.  292,  51 
Sooth.  202.  In  that  case  there  was  no  actual 
arrest  The  defendant  Chexnayder  Instructed 
the  officer  to  arrest  the  plaintiff  Thomas,  and 
the  officer  merely  told  him  to  consider  himself 
under  arrest  and  to  report  at  court  the  next 
morning,  which  was  done.  Subsequently,  a 
suit  was  filed  for  malicious  arrest,  and  in  that 
case  the  court  found  for  the  plaintiff  against 
the  defendant  Chexnayder,  who  had  caused  the 
arrest,  and  fixed  the  damages  at  $250. 

[3]  In  the  instant  case,  the  evidence  shows 
that  the  plaintiff  was  in  jail  for  about  five 
hours  until  able  to  secure  a  bondsman.  The 
damages  in  this  case,  therefore,  I  think  should 
be  greater  than  in  the  Thomas  case,  where 
the  plaintiff  was  never  at  any  time  incarcer- 
ated. 

"All  things  considered.  I  think  in  this  case  a 
judgment  of  $750  would  be  about  fair." 

This  judgment  for  the  reasons  therein 
stated,  is  affirmed; 


(134  La.) 


No.  19,730. 


SMYTHE  et  al.  v.  HOME  LIFE  &  ACCI- 
DENT INS.  CO. 

(Supreme  Court  of  Louisiana.    Jan.  5,  1914.> 

(Syllabus  by  the  Court.) 

1.  iNsuBANca  (§  618*)— Action  on  Policy- 
Venue. 

An  insurance  company  which  undertakes 
to  indemnify  an  employer  for  damages  recovered 
by  an  employe1  does  not  come  within  the  pur- 
view of  Act  No.  44  of  1910,  providing  that  an 
insurance  company  may  be  sued  in  the  parish 
"where  the  loss  occurred,"  because  that  stat- 
ute has  no  application  to  any  insurance  policy 
other  than  "life,  fire,  or  marine." 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  Si  1536-1539;  Dec.  Dig.  8  618.*] 

2.  Statutes  (§  208*)— Constbuction— Trans- 
position of  Wobds. 

Where  it  is  necessary  to  transpose  the 
words  of  a  statute  in  order  to  make  clear  the 
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meaning  and  intent  of  the  Legislature,  that  may 
be  done  to  a  very  limited  extent 

[Bd.  Note.— For  other  canes,  see  Statutes, 
Cent  Dig.  |  286;  Dec  Dig.  8  208.*] 

3.  VeNTTE  (I  21*)  —  GXNERAXi  AND  SPECIAL 

Law— Construction  of  Statute. 
Where  there  ia  a  general  law  which  pro- 
vide* that  one  must  be  sued  before  hie  own 
judge,  one  seeking  to  escape  ita  effect  by  in- 
voking a  special  statute  must  show  clearly  that 
the  exception  to  the  general  law  was  intended 
and  that  it  undoubtedly  applies  to  the  one 
against  whom  it  ia  invoked. 

[Ed.  Note.— For  other  cases,  Venue,  Cent 
Dig.  |  84;  Dec  Dig.  |  21.*] 

(Additional  BpUabua  by  Editorial  Staff.) 

4.  Words  and   Phrases  —  "Social  Ijxstj*- 

"Social  insurance"  covers  insurance  refer- 
red to  under  the  head:  Unemployment  old  age 
pensions,  mothers'  and  orphans'  pensions,  sick- 
ness, etc 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Bienville;  B.  P.  Edwards,  Judge. 

Action  by  L.  N.  Smythe,  Receiver,  and  an- 
other against  the  Home  Life  &  Accident  In- 
surance Company.  From  judgment  for  plain- 
tiffs, defendant  appeals.  Reversed. 

T.  D.  Wynne,  of  Fordyce,  Ark.,  and  White 
k  Thornton  &  Holloman,  of  Alexandria,  for 
appellant  Hall  &  Jack,  of  Shreveport,  and 
Richardson  &  Richardson,  of  Homer,  for  ap- 
pellees. 

BREATJX,  C.  J.  This  is  the  second  suit 
In  which  an  amount  is  claimed  arising  from 
personal  injury.  In  the  first  suit  an  em- 
ploye of  plaintiff,  Olen  Rogers,  recovered 
judgment  against  the  plaintiff  as  employer 
for  $7,500. 

See  Rogers  v.  Allen  Lumber  Co.,  129  La. 
900,  57  South.  166,  39  L.  R.  A.  (N.  S.)  202. 

The  company  is  in  the  hands  of  a  receiver. 

In  the  second  suit  plaintiff,  receiver,  asked 
for  Judgment  against  the  Home  Life  &  Acci- 
dent Insurance  Company  on  an  indemnify- 
ing policy  Issued  by  defendant  to  plaintiff 
as  an  employer  who  had  Insured  against  loss 
by  accident  for  an  amount  which  plaintiff  al- 
leged it  had  paid  to  its  employe  It  is  a 
salt  by  the  Indemnitee  against  the  indemni- 
tor on  a  policy. 

[1]  The  statement  of  the  case  is  short,  for 
it  la  not  before  the  court  on  the  merits.  It 
Is  before  the  court  on  the  question  whether 
the  court,  sitting  in  and  for  the  parish  of 
Bienville,  had  jurisdiction. 

The  •  defendant  has  an  authorized  agent 
tnd  ita  declared  domicile  is  in  the  nearby 
pariah  of  Vernon.  It  has  also  complied  with 
the  law  upon  the  subject  of  notice  and  serv- 
ice. It  registered  its  charter  in  the  office  of 
tlie  Secretary  of  State.  Defendant  has  filed 
u  exception  to  the  jurisdiction  of  the  court 
>  qua. 

It  Is  wen  settled  that  a  defendant  fire  in- 
mrance  company  may  be  sued  at  its  domicile 


or  where  it  has  its  principal  agency,  or  in 
the  parish  where  the  loss  occurred,  or,  in  the 
case  of  life  insurance,  at  the  domicile  of  the 
deceased.  "Where  the  loss  occurred,"  words 
of  the  statute,  do  not  include  "accident  in- 
surance." In  speaking  of  life  insurance  or 
accident  insurance,  one  never  speaks  of  the 
place  where  the  loss  occurred.  The  loss  is 
always  understood  as  the  loss  of  property  in- 
sured. 

Life  insurance  is  not  referred  to  general- 
ly in  using  the  words  "the  place  of  the  loss." 
It  would  never  occur  to  any  one  at  all  ac- 
customed to  precision  in  the  use  of  language 
to  say  of  the  death  of  the  insured  or  in  speak- 
ing of  the  accident  the  place  of  the  loss. 
That  is  entirely  unheard  of.  Obviously,  by 
the  expressions  in  the  first  paragraphs  of 
section  10,  No.  44,  of  the  Statutes  of  1910, 
the  Legislature  did  not  have  in  mind  "ac- 
cident insurance  policies" ;  that  is  in  the  first 
paragraph  insurance  is  mentioned,  and  In 
the  second  paragraph  the  intention  must 
have  been  to  include  life,  marine,  and  fire  in- 
surance. 

This  proposition  of  learned  counsel  (de- 
fendant in  exception)  is  that  the  paragraph 
in  question  includes  all  insurance. 

In  that  case  the  word  "Insurance,"  as  used, 
would  assume  an  immense  proportion  unlim- 
ited in  its  extent 

Since  the  statutes  which  we  have  had  to 
review  have  been  adopted,  insurance  has  tak- 
en a  very  wide  range  All  of  this  would  be 
included  in  the  one  word  "insurance"  in  the 
first  paragraph  of  section  10,  No.  44,  Stat 
1910.  It  would  include  all  the  various  losses 
to  which  men  are  subjected  and  against 
which  they  insure.  It  would  then  include 
all  policies  of  Insurance — insurance  of  loans, 
of  mortgages.  Insurance  is  taking  the  place 
which  personal  surety  has  filled,  and  there 
are  special  companies  organized  to  that  end. 
The  insurance  companies  deal  with  under- 
takings on  contract  and  with  offices  and  oc- 
cupations of  trust  both  in  public  and  pri- 
vate life,  guaranteeing  the  fulfillment  of  con- 
tracts and  indemnifying  employers  against 
defalcation  of  their  servants.  Fidelity  in- 
surance becomes  generally  the  work  of  spe- 
cial companies  as  well  as  casualty  Insurance. 
There  is  insurance  of  title  to  real  estate,  in- 
demnifying for  loss  as  well.  A  special  de- 
partment of  insurance  in  charge  of  special 
companies.  There  is  bad  debts  Insurance, 
earthquake  insurance,  tornado  insurance,  in- 
surance on  loss  on  Investment  loss  or  dam- 
age to  baggage  in  transit  loss  to  pictures, 
loss  of  profit  by  fire,  damages  by  explosion 
of  steam  boilers,  another  separate  branch  of 
insurance 

[4]  Lately  "social  insurance"  is  being  ex- 
tensively organized.  It  covers  insurance  re- 
ferred to  under  the  head:  Unemployment 
old  age  pensions,  mothers'  and  orphans'  pen- 
sions, sickness,  among  others    All  of  these 
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would  be  included,  without  reference  to  the 
subject 

But  let  ub  go  a  step  further  and  take  up 
the  second  paragraph  of  section  10,  No.  44, 
Stat  1910,  which  provides  that  in  case  of 
life  Insurance  a  defendant  can  be  sued  at 
the  domicile  of  the  deceased  or  beneficiary, 
whether  it  be  in  the  case  of  fire,  marine,  or 
life  insurance.  The  statute  is  unquestion- 
ably inartfully  drawn.  To  give  it  the  effect 
for  which  defendant  in  exception  contends, 
written  as  it  is  without  the  least  transposi- 
tion, is  not  possible.  It  is  almost  entirely 
meaningless.  We  have  read  somewhere,  to 
the  statute  before  cited  might  be  given  a 
meaning  by  transposing  the  words  as  fol- 
lows: In  all  suits  on  a  policy  of  insurance, 
fire,  marine,  or  life,  the  insurer  may  be  sued 
at  its  domicile  or  its  agency.  In  matter  of 
life  insurance,  at  late  domicile  of  the  deceas- 
ed or  insured. 

[2]  This,  despite  the  transposition,  is  not 
very  clear;  still  it  is  a  little  better  than  the 
original.  We  have  inserted  it  here  more 
particularly  to  add  that  in  no  way  it  includes 
the  words  "accident  policy."  It  evidently 
never  was  intended  to  include  these  last-cit- 
ed words.  That  mode  of  insurance  was  in 
its  infancy  at  the  time.  If  this  transposition 
manifests  the  intention,  there  may  be  trans- 
position to  ascertain  a  meaning. 

We  quote  from  Lewis'  Sutherland  on  Stat- 
utory Construction,  8  386: 

"Words,  phrases,  and  sentences  may  be  trans- 
posed when  necessary  to  give  effect  to  all  the 
words  in  the  statute  and  to  carry  out  the  mani- 
fest intent." 

See  Eyre  v.  Harmon,  92  Cal.  580,  28  Pac 
779;  People  v.  Sanitary  District,  184  111.  597, 
56  N.  E.  953;  Crlswell  v.  Railway  Co.,  17 
Mont  189,  42  Pac.  767. 

By  transposition  other  than  that  before 
stated,  it  may  be  that  the  statute  will  be 
rendered  clearer.  But  of  this  there  is  no 
question.  The  second  paragraph  which  re- 
fers to  life,  marine,  and  fire  insurance  does 
not  include  accident  insurance.  One  para- 
graph in  that  respect  is  as  deficient  as  the 
other. 

But  it  may  be  said  that  transposition  may 
justify  going  a  step  further,  and  that  we 
were  at  liberty  to  include  the  words  "acci- 
dent Insurance."  This  cannot  be  done.  It 
would  not  be  interpreting  the  legislative  In- 
tent. There  should  not  even  be  construction 
by  implication  in  matter  of  jurisdiction.  Im- 
plication Is  not  favored  where  a  general  rule 


has  been  established  by  a  statute  and  the 
purpose  is  to  benefit  by  an  exception.  Suth- 
erland, Statutory  Construction,  ft  493. 

[3]  Furthermore,  plaintiff  in  exception 
seeks  a  right  which,  if  it  exists  at  all,  exists 
under  an  exception  to  the  general  law  which 
requires  that  one  must  be  sued  before  bis 
own  judge.  Code  of  Practice,  162. 

"The  things  to  be  effected"  was  limited; 
those  things  named  include  other  things.  The 
natural  inference  is  that  the  application  Is 
not  intended  to  be  general.  Insurance  was 
named  in  this  particular  instance.  Under 
this  rule,  the  application  was  not  intended  to 
be  general  as  applying  to  all  Insurance. 
Sutherland,  Statutory  Construction,  §  493. 

The  statute,  after  all,  must  have  had  a 
meaning.  By  construing  It  as  we  have,  to 
the  extent  stated,  it  has  a  meaning.  True, 
effect  should  be  given  to  every  part  of  a  stat- 
ute. 

We  find  ourselves  unable  to  conclude,  after 
giving  It  all  the  effect  we  can,  that  it  includes 
everything  that  can  possibly  become  the  sub- 
ject of  an  aleatory  contract  and  anything 
and  everything  which  can  be  insured. 

The  exception  to  the  general  rule  should 
be  clearly  expressed.  It  Is  certainly  not 
clearly  expressed  or  not  expressed  at  all  In 
the  statute  that  we  had  to  Interpret  Ma- 
rine and  life  Insurance  are  not  accident  In- 
surance. We  cannot  hold  that  the  court  has 
jurisdiction.  That  question  was  before  us  in 
another  decision.  The  parties  defendant  in 
the  cited  case  and  counsel  all  resided  in  the 
city  of  New  Orleans.  They  chose  to  institute 
suit  In  the  distant  parish  of  Grant  where 
the  policy  holder  met  with  an  accident  The 
court  held  in  that  case  that  incongruities  of 
the  statute  could  not  be  made  to  cover  "ac- 
cident insurance";  that  as  related  to  acci- 
dent insurance,  it  was  silent  Nolan  v.  N.  O. 
Casualty  Co.,  132  La.  315,  61  South.  386. 

This  suit  was  instituted  before  this  court 
had  passed  upon  the  last-cited  case.  The  de- 
cision In  the  cited  case  was  rendered  after 
the  present  case  had  been  decided  by  the  low- 
er court  It  accounts  for  the  ruling  of  that 
court,  seemingly,  in  absence  of  a  statement 
showing  that  the  decision  last  cited  had  not 
been  rendered. 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  district 
court  is  avoided,  annulled,  and  reversed  at 
the  costs  of  plaintiff  and  appellee.  It  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the 
exception  to  the  jurisdiction  is  sustained, 
and  the  case  dismissed. 
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(134  La.) 

No.  20^00. 
ST.  TAMMANY  LUMBER  MFG.  CO.  T. 
STEWART'S  CREDITORS. 

In  re  PECHON  et  aL 

(Supreme  Court  of  Louisiana.   Jan.  10,  1014.) 

(Byllabut  by  the  Court.) 

Coons  ({  207*)  —  Appellate  Courts  —  Wmx 

or  Prohibition. 
The  various  Courts  of  Appeal  have  power 
to  issue  writs  in  aid  of  their  appellate  juris- 
diction, and,  where  a  writ  is  asked  in  a  case 
appealable  to  a  Court  of  Appeal,  the  applica- 
tion should  be  made  to  that  court,  and  not  to 
the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  U  618,  615;  Dec  Dig.  §  207.*] 

Action  by  the  St  Tammany  Lumber  Man- 
ufacturing Company  against  the  creditors  of 
A  W.  Stewart  Judgment  for  plaintiff,  and 
Louis  F.  Pechon  and  others,  defendants,  ap- 
ply for  certiorari  and  prohibition.  Appli- 
cation denied,  and  petition  dismissed. 

Harvey  E.  Ellis  and  A.  D.  Schwartz,  both 
of  Covington,  for  relators.  Miller  &  Bear 
and  T.  M.  Burns,  all  of  Covington,  for  re- 
spondent 

BR  FAUX,  C.  J.  The  relators  are  a  Justice 
of  the  peace,  and  the  constable  of  his  court — 
in  and  for  the  third  ward  of  the  parish  of 
8t  Tammany— and  J.  R.  Bangents,  and  62 
other  persons  named  in  the  petition. 

They  averred  that  they  had  been  made 
defendants  In  a  salt  brought  by  the  St 
Tammany  Lumber  Manufacturing  Company 
against  creditors  of  A.  W.  Stewart. 

It  appears  that  suits  were  instituted  by 
Bangents,  Conn,  Bristen,  East,  and  Johnson 
before  the  court  of  the  justice  of  the  peace, 
Pechon,  one  of  the  relators  in  these  proceed- 
ings, against  A.  W.  Stewart  and  the  St. 
Tammany  Lumber  Manufacturing  Company. 

December  81, 1013,  other  petitioners  brought 
similar  suits  before  the  same  court  claiming 
similar  relief  for  amount  alleged  due. 

The  St  Tammany  Lumber  Manufacturing 
Company  then  appeared  and  bonded  the  first 
13  of  the  suits  on  the  81st  day  of  December, 
1913,  and  January  1,  1014. 

The  St.  Tammany  Lumber  Manufacturing 
Company  about  this  time  applied  to  the 
Twenty-Sixth  judicial  district  court  for  an 
order  allowing  it  to  deposit  $800  as  amount 
claimed  by  relators,  thereby  attempting,  as 
relators  alleged,  to  consolidate  all  suits 
against  it  and  A.  W.  Stewart  for  labor  In  an 
alleged  proceeding  in  concursus,  and  order- 
ing a  stay  of  proceedings,  and  commanding 
these  different  plaintiffs  in  the  magistrate's 
court  to  interplead  In  the  proceedings  in  the 
district  court  They  refuse  to  interplead  in 
the  concur  so,  and,  in  consequence,  this  ap- 
plication of  the  relators  is  addressed  to  this 
court  They  further  complainlngly  allege 
that  the  St  Tammany  Lumber  Manufacturing 


Company  obtained  an  order  requiring  the 
relator,  Justice  of  the  peace,  to  show  cause 
on  the  7th  day  of  January  why  he  should 
not  be  punished  for  contempt  In  issuing  the 
remainder  of  the  writs  of  provisional  seizure 
in  his  court 

The  district  court  issued  a  writ  of  injunc- 
tion against  the  magistrate,  inhibiting  him 
from  proceeding  further.  Relators  inter- 
posed exception  to  the  court's  action  for 
want  of  jurisdiction.  The  court  arraigned 
the  magistrate,  pronounced  him  guilty,  en- 
joined him  again  from  proceeding  further, 
and  Inflicted  a  severe  reprimand  on  the 
theretofore  recalcitrant  magistrate. 

Relators  recite  their  woes  at  some  length ; 
complain  of  the  alleged  unwarranted  exer- 
cise of  jurisdiction  of  the  district  court  Re- 
lators allege  that  the  St  Tammany  Lumber 
Manufacturing  Company  is  a  third  party 
whose  property  is  held  under  execution; 
that  the  remedy  of  the  company  is  by  appeal 
to  the  district  court 

Under  the  articles  of  the  Constitution,  the 
Court  of  Appeal,  and  not  this  court  has  Ju- 
risdiction. The  claim  of  relators  individual- 
ly or  collectively  is  less  than  $2,000. 

The  proposed  concurso  of  the  St  Tammany 
Lumber  Manufacturing  Company  will  not 
amount  in  the  aggregate  to  $2,000. 

There  is  a  right  of  appeal  under  article 
08  of  the  Constitution,  and  that  court  has  In 
addition  the  authority  to  Issue  writs  of 
mandamus,  prohibition,  and  certiorari,  to 
which  relators  may  resort   Article  104. 

It  being  evident  that  the  Court  of  Appeal 
has  jurisdiction,  relators'  application  denied, 
and  their  petition  is  dismissed. 


(134  La.) 


No.  20,315. 
STATE  v.  SAM  et  aL 


(Supreme  Court  of  Louisiana.   Jan.  5,  1014.) 

(Syllabus  by  the  Court.) 
Appeal  and  Ebbob  (§  1185*)  —  Appeal  —  Af- 
firmance. 

Where  the  transcript  of  appeal  in  a  crim- 
inal case  contains  no  bill  of  exception  or  as- 
signment of  error  and  there  is  no  error  patent 
on  its  face,  it  presents  nothing  for  this  court 
to  act  on,  and  the  judgment  appealed  from  will 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  4454,  4455;  Dec.  Dig.  I 
1135.*] 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  St  Landry;  B.  H.  Pavy, 
Judge. 

Adam  Sam  and  others  were  convicted  of 
cattle  stealing,  and  appeal.  Affirmed. 

Lewis  &  Lewis,  of  Opelousas,  for  appel- 
lant R.  O.  Pleasant,  Atty.  Gen.,  and  R.  Lee 
Garland,  Dist  Atty.,  of  Opelousas  (G.  A  Gon- 
dran,  of  Donaldsonvllle,  of  counsel),  for  the 
State. 
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MONROE,  J.  Defendants,  having  been 
charged  with  cattle  stealing,  moved  to  quash 
the  bill  of  information,  and,  after  convic- 
tion, for  a  new  trial,  on  the  ground  that  the 
attorney,  who  signed  the  bill,  as  district  at- 
torney, had  become  disqualified  for  the  dis- 
charge of  the  functions  of  that  office  by  hav- 
ing, after  his  election  thereto,  accepted  the 
office  of  attorney  for  the  village  of  Grand  Co- 
teau,  and  acted  in  that  capacity.  The  mo- 
tions were  overruled,  and  no  bills  of  excep- 
tion were  reserved;  and,  as  the  transcript 
contains  no  assignment  of  error,  and  there  is 
no  error  patent  upon  its  face,  it  presents 
nothing  for  this  court  to  act  on. 

Judgment  affirmed. 


(134  La.) 

No.  10,848. 

INGRAM  et  ux.  v.  KANSAS  CITY,  8.  A  G. 
RY.  CO.  et  aL 

(Supreme  Court  of  Louisiana.    Jan.  5,  1914.) 

(Syllabus  by  the  Court.) 

1.  RAILBOADS    (8  274*)— INJUBY  AT  DbPOT— 
Liability. 

Every  act  of  man  that  causes  damages  to 
another,  obliges  him  by  whose  fault  it  happened 
to  repair  it   Civ.  Code,  art  2315. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  $8  888-872;  Dec*.  Dig.  I  274.*] 

2.  Railroads  (§  273%*)— Injttby  to  Stran- 
ger—Liability fob  Negligence. 

"We  conceive  the  rule  to  be  this:  That 
while  a  railway  company  is  not  bound  to  the 
same  degree  of  care  in  regard  to  mere  strangers 
who  are  unlawfully  upon  its  premises  that  it 
owes  to  passengers  conveyed  by  it,  it  is  not  ex- 
empt from  responsibility  to  such  strangers  for  in- 
juries arising  from  its  negligence  or  from  its 
tortious  acts/'  Railroad  Co.  v.  Stout  17  Wall. 
657,  21  L.  Ed.  745  ;  Union  Pacific  Ry.  Co.  v. 
McDonald,  152  U.  S.  262,  14  Sup.  Ct  619,  38 
L.  Ed.  434 ;  Patterson's  Railway  Accident  Law, 
&  187 ;  Hamilton  v.  Railroad  Co,  42  La.  Ann. 
824.  8  South.  586;  State  v.  Irvine,  126  La. 
434,  52  South.  567;  McGuire  v.  Vicksburg, 
Shreveport  &  Pacific  R.  R.  Co.,  46  La.  Ann. 
1543,  16  South.  457;  Lampkin  v.  McCormick, 
105  La.  419,  29  South.  954,  83  Am.  St.  Rep. 
245:  Pierce  on  Railroads.  330;  1  Thompson 
on  Negligence,  449. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  8  273%.*] 

3.  Railboads  (I  276*)— Injury  to  Newsboy 
—Liability  fob  Negligence. 

Where,  according  to  a  general  custom, 
newsboys  are  permitted  to  go  on  street  railway 
cars  to  sell  and  deliver  papers,  a  boy  is  not  a 
trespasser  while  on  a  car  selling  a  paper,  unless 
his  right  to  remain  on  the  car  has  been  termi- 
nated by  reasonable  notice."  Indianapolis 
Street  Ry.  Co.  v.  Hockett  161  Ind.  196,  67  N. 
E.  106:  International  &  G.  N.  Ry.  Co.  v.  Kent 
(Tex.  Civ.  App.)  124  S.  W.  179. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  878-886;  Dec.  Dig.  §  276.*] 

4.  Railboads  (|  274*)— Personal  Injury- 
Duties  to  Public. 

"To  the  public  at  large  the  (railroad)  com- 
pany owes  nothing  beyond  the  observance  of  the 
duties  of  good  neighborhood,  which  includes  the 
universal  duty  of  doing  no  willful  or  wanton  in- 
jury and  of  not  erecting  or  continuing  on  or 
near  its  platform  or  approaches,  to  which  the 


public  may  be  expected  -  to  go,  any  nuisance, 
trap,  or  pitfall  from  which  personal  injury  is 
likely  to  ensue."  2  Wood  on  Railroads  (Mi- 
nor's Ed.)  f  310,  p.  1345. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  868-872;  Dec  Dig.  f  274.*] 

5.  Appeal  and  Ebbob  (f  273*) — Objection 
Relow— Sufficiency. 

It  has  been  too  frequently  held  to  require 
the  extended  citation  of  cases  that  an  exception 
of  a  general  character  will  not  cover  specific  ob- 
jections, which  in  fairness  to  the  court  ought  to 
have  been  called  to  its  attention,  in  order  that 
if  necessary,  it  could  correct  or  modify  them. 
In  such  cases  it  is  the  duty  of  the  objecting 
party  to  point  out  specifically  the  part  of  the  in- 
structions regarded  as  erroneous.  Raltimore  & 
Potomac  Railway  Co.  v.  Mackey,  157  U.  S.  72, 
86,  15  Sup.  Ct  491.  39  L.  Ed.  624  •  McDennott 
v.  Severe,  202  U.  S.  600,  610,  26  Sup.  Ct  709, 
50  L.  Ed.  1162. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ftf  1590,  1606,  1620-1623, 
1625-1630,  1764 ;  Dec  Dig.  |  273>] 

6.  Appeal  and  Ebbob  (I  272*)— Presenta- 
tion Relow— Rill  of  Exceptions. 

A  bill  of  exceptions  will  be  limited  to  the 
exceptions  taken  at  the  time  of  the  delivery  of 
the  charge  by  the  judge  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1611-1619;  Dec  Di*.  f 


(Additional  ByUabut  by  Editorial  Staff.) 

7.  Railboads  (I  274*)— "Licensee." 

The  term  "licensee,"  as  applied  to  a  common 
carrier,  relates  more  properly  to  persons  enter- 
ing by  express  or  implied  permission  on  depot 
grounds,  or  standing  trains  for  purposes  other 
than  that  of  transportation,  as  news  vendors  to 
sell  papers,  persons  receiving  and  parting  with 
guests,  or  any  one  having  business  with  the  com- 
pany. It  would  seem  that  no  one  can  become 
such  a  licensee  on  premises  of  a  railroad  com- 
pany, or  on  its  train  while  standing  at  the  sta- 
tion, without  the  consent  of  the  company,  either 
express  or  implied  (quoting  Words  and  Phrases, 
vol.  5,  p.  4143;  see,  also,  vol.  8,  p.  7706). 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  88  868-872;  Dec  Dig.  8  274.*] 

Provosty,  J.,  dissenting. 

Appeal  from  First  judicial  District  Court, 
Parish  of  Caddo ;  B.  W.  Sutherlin,  Judge. 

Action  by  W.  T.  Ingram  and  wife  against 
the  Kansas  City,  Shreveport  &  Gulf  Railway 
Company  and  others.  From  Judgment  for 
plaintiffs,  defendants  appeal  Affirmed. 

Alexander  &  Wilkinson,  of  Shreveport  and 
S.  W.  Moore,  of  Kansas  City,  Mo.,  for  appel- 
lants. Rlanchard  &  Smith  and  Thos.  O.  Bar- 
ret, all  of  Shreveport,  for  appellees. 

SOMMERVILLE,  J.  Plaintiffs,  parents  of 
a  son  named  Clarence,  aged  11  years,  sue 
the  defendants  in  the  sum  of  (10,000  for 
damages  to  their  deceased  son  and  to  them, 
alleged  to  have  been  caused  by  the  fault 
and  negligence  of  defendants. 

Defendants  answered,  denying  generally  all 
the  allegations  in  plaintiffs'  petition,  but  ad- 
mitted that  the  son  of  plaintiffs  was  injured 
at  the  time,  place,  and  to  the  extent  alleged, 
but  averred  that  the  same  was  without  fault 
on  their  part  They  did  not  allege  contribu- 
tory negligence;  but  they  represented  that 


•For  other  cases  see  same  topic  and  section  NUMBER  to  Dec.  Dig.  *  Am.  Dig-  Key-No.  Series  «c  Rep'r  Index  ha 

Digitized  by  Google 


INGRAM  KANSAS 


CITY,  S.  A  G.  RY.  00. 


147 


the  child  had  no  right  at  the  depot  at  the 
time  he  was  killed,  that  he  was  a  mere  spec- 
tator, and  that  they  owed  him  no  duty  what- 
ever, except  not  to  willfully  and  Intention- 
ally injure  him.  They  further  alleged  that 
their  engineer  and  employes  did  all  they 
could  do  possible  to  avert  the  injury,  and 
used  all  precaution  in  their  power  to  prevent 
the  accident 

There  was  judgment  In  favor  of  plaintiffs 
as  prayed  for;  and  defendants  have  ap- 
pealed. 

It  appears  from  the  evidence  that  on  the 
morning  of  July  4,  1912,  about  the  time  the 
south-bound  train  of  the  Kansas  City,  Shreve- 
port  &  Gulf  Railway  Company  was  due,  the 
agent,  or  his  assistant,  in  charge  of  the 
depot  at  Mooringsport,  moved  a  truck,  which 
was  used  for  hauling  baggage  and  mail  bags, 
to  a  point  on  the  platform  which  was  consid- 
ered by  him  to  be  clear  of  the  incoming  train. 

Clarence  Ingram  was  there  engaged  in 
selling  newspapers.  He  had  gone  to  the 
depot  for  that  purpose  and  was  standing  on 
the  open,  gravel  railroad  platform,  some  25 
feet  from  the  truck  and  the  track.  As  the 
train  came  in,  the  engine  and  tender  missed 
the  truck;  but  the  upright  stanchions  at  the 
end  of  the  truck  were  caught  by  the.  baggage 
car,  pulled  around  and  struck  by  the  iron 
steps  of  that  same  car,  and  thrown  or  pro- 
pelled some  26  feet  through  the  air,  striking 
Clarence  Ingram,  and  inflicting  injuries  from 
which  he  died  the  same  day. 

Defendants,  on  their  brief,  say: 

"The  question  is  squarely  presented:  As  a 
nutter  of  law,  what  duty  did  the  defendants 
owe  him  (the  deceased  boy)  at  the  time  of  the 
injury?" 

Defendants  argue  that,  under  the  settled 
Jurisprudence  of  the  state,  Clarence  Ingram 
was  a  trespasser  or  licensee,  and  that  they 
owed  him  no  duty  except  not  to  willfully  or 
wantonly  injure  him. 

The  depot  at  Mooringsport  is  shown  by  the 
record  to  be  an  open  one ;  and  the  platform 
consists  of  gravel,  made  with  a  slight  incline 
so  as  to  drain  properly.  There  was  no  at- 
tempt made  to  inclose  same,  or  to  keep 
strangers  from  congregating  there.  The  evi- 
dence shows  that,  like  in  other  country 
places,  the  people  of  the  town  regularly  vis- 
ited the  depot  at  the  time  of  the  arrival  and 
departure  of  trains.  It  further  shows  that 
Clarence  Ingram  was  a  newspaper  boy,  in  the 
habit,  to  the  knowledge  of  defendants'  em- 
ployes, of  frequenting  said  depot  for  the  pur- 
pose of  getting  his  papers  from  passing  trains 
and  for  selling  his  papers  to  patrons  of  the 
railroad,  as  well  as  to  others  assembled  there. 
It  further  shows  that  he  had  never  been 
warned  to  keep  away  from  said  depot 

[7]  If  we  accept  the  definition  given  In 
Words  and  Phrases  for  a  "licensee,"  we 
would  term  the  deceased  boy  a  licensee.  That 
definition  is: 

"The  term  licensee,'  as  applied  to  a  common 
carrier,  relates  more  properly  to  persona  en- 


tering by  express  or  implied  permission  on  de- 
pot grounds  or  standing  trains  for  purposes 
other  than  that  of  transportation,  as  news  ven- 
dors to  sell  papers,  persons  receiving  and  part- 
ing with  guests,  or  any  one  having  business 
with  the  company.  It  would  seem  that  no  one 
can  become  such  a  licensee  on  premises  of  a 
railroad  company,  or  on  its  train  while  stand- 
ing at  the  station,  without  the  consent  of  the 
company,  either  express  or  implied"— citing  au- 
thorities. 

It  was  quite  clear  that  the  deceased  was 
not  a  trespasser ;  he  was  there  with  express 
permission  of  the  defendant;  he  was  more 
than  a  licensee.  It  Is  a  well-recognized  fact 
that  boys  frequent  railroad  depots  for  the 
purpose  of  selling  newspapers.  It  is  a  part 
of  the  life  of  a  railroad  depot ;  and  they  are 
looked  for  and  expected  by  persons  called 
there  on  business  or  for  pleasure;  and  we 
may  add  that  their  presence  is  expected  by 
the  railroad  companies  themselves.  Under 
the  circumstances,  with  the  depot  unfenced 
and  unguarded,  with  it  having  long  been  the 
place  where  people  congregated  generally  on 
the  arrival  and  departure  of  trains,  with  the 
knowledge  on  the  part  of  defendants'  em- 
ployes that  the  deceased  boy  had  been  In  the 
habit  of  frequenting  the  said  depot  for  the 
purposes  of  getting  his  papers  and  of  selling 
them  to  the  people  who  were  there  congre- 
gated, and  to  those  who  came  off  the  trains, 
and  with  no  warning  of  any  kind  from  the  de- 
fendants to  him  to  keep  away  from  the  said 
depot  grounds,  the  deceased  had  a  right  to 
be  where  he  was  at  the  time  that  he  was 
struck  and  met  his  death. 

[1]  The  law  of  this  state  is  that: 

"Art  2316.  Every  act  whatever  of  man  that 
causes  damage  to  another,  obliges  him  by  whose 
fault  it  happened  to  repair  it 

That  the  accident  to  the  deceased  happened 
through  the  fault  of  the  defendant  is  made 
clear  by  the  evidence. 

It  was  gross  carelessness  on  the  part  of 
the  assistant  to  the  depot  master  to  have 
placed  the  truck  in  such  close  proximity  to 
the  track  as  to  permit  it  to  be  struck  by  any 
portion  of  the  oncoming  train.  It  was  placed 
where  it  was  for  the  purpose  of  being  used 
in  connection  with  that  very  train,  and  it 
should  have  been  placed  where  it  might  have 
been  used,  and  not  where  it  was  struck,  and 
therefore  could  not  be  used.  That  it  was 
not  properly*  placed  Is  evidenced  by  the  fact 
that  the  train  struck  it  and  sent  it  flying 
through  the  air,  a  distance  of  some  26  feet, 
with  great  force,  injuring  a  man  in  its  flight 
and  killing  Clarence  Ingram. 

The  evidence  shows  that  there  was  neg- 
lect and  fault  on  the  part  of  the  engineer  in 
charge  of  the  locomotive  He  was  running  at 
the  rate  of  eight  or  ten  miles  an  hour,  com- 
ing into  a  station,  where  he  intended  to  stop, 
so  that  passengers  might  alight  from  and 
board  the  passenger  coach.  There  was  a 
slight  curve  in  the  track,  after  it  left  a 
trestle,  some  400  feet  from  the  depot ;  but  it 
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was  not  sufficient  to  obscure  the  track  from 
the  engineer. 

The  engineer  testifies  that  he  could  see 
clearly  for  300  feet,  which  would  have  been 
sufficient  In  which  to  have  stopped  the  train, 
if  he  had  seen  that  the  truck  was  in  too 
close  proximity  to  the  track.  He  testifies  that 
he  did  not  see  the  truck  until  he  got  within 
150  feet  of  it,  and  that  it  was  then  too  late 
to  stop  and  avoid  the  collision.  But  the  fact 
is  he  might  have  seen  it  He  says: 

"I  was  not  looking  out  for  the  truck  especial- 
ly. If  I  had,  maybe  when  I  came  around  the 
curve  I  could  have  stopped." 

He  says  further: 

"Well,  I  was  looking  ahead  on  the  track.  I 
was  not  noticing  anything  on  the  side  of  the 
track.  *  *  *  I  was  not  looking  out  for  it. 
I  was  looking  down  the  track  and  was  going  to 
make  the  stop  at  the  water  tank.  We  general- 
ly make  the  stop  there." 

He  further  testifies  that  when  he  saw  the 
truck  he  thought  it  was  about  one  foot  from 
the  track,  and  that  the  train  would  have 
missed  It  This  was  a  serious  mistake  on 
his  part  which  does  not  excuse  him  or  his 
employers.  The  conductor  on  the  train  took 
a  position  on  the  steps  of  one  of  the  coaches, 
saw  the  truck,  and  was  of  a  different  opinion. 
He  thought  it  would  be  struck  by  the  train, 
and  he  was  correct  This  witness  also  tes- 
tified that  the  cars  overlapped  the  tracks 
about  2  feet  6  inches ;  and  it  was  clearly  the 
duty  of  the  engineer  to  have  known  this 
fact  and  to  have  also  known  that  the  truck 
would  be  struck  by  the  train  when  he  calcu- 
lated that  it  was  only  one  foot  from  the 
track. 

The  authorities  relied  upon  by  the  defend- 
ants to  the  effect  that  a  railway  company  is 
not  liable  to  a  licensee  or  trespasser  for  an 
existing  defect  in  its  premises  have  no  ap- 
plication In  this  case.  There  were  no  exist- 
ing defects  in  the  platform  of  the  depot  of 
the  defendant  company,  so  far  as  this  rec- 
ord shows;  and  the  death  of  the  child  did 
not  result  from  any  such  cause.  But  It  Is  ar- 
gued, if  a  defect  arises  while  a  licensee  is 
on  the  premises  the  same  rules  should  pre- 
vail.  The  law  is  to  the  contrary. 

[2]  The  Supreme  Court  of  the  United 
States  in  Railroad  Co.  v.  Stout  17  Wall.  657, 
21  L.  Ed.  745,  say: 

"We  conceive  the  rule  to  be"  this:  That, 
while  a  railway  company  is  not  bound  to  the 
same  degree  of  care  in  regard  to  mere  strangers 
who  are  unlawfully  upon  its  premises  that  it 
owes  to  passengers  conveyed  by  it,  it  is  not  ex- 
empt from  responsibility  to  such  strangers  for 
injuries  arising  from  its  negligence  or  from  its 
tortious  acts.  *  *  *  If  from  the  evidence 
given  it  might  justly  be  inferred  by  the  jury 
that  the  defendant,  in  .  the  construction,  loca- 
tion, management  or  condition  of  its  machine, 
had  omitted  that  care  and  attention  to  prevent 
the  occurrence  of  accidents  which  prudent  and 
careful  men  ordinarily  bestow,  the  jury  was  at 
liberty  to  find  for  the  plaintiff." 

The  Jurors,  men  of  the  average  of  the  com- 
munity where  the  accident  happened,  com- 


prised of  men  of  education  and  men  of  little 
education,  men  of  learning  and  men  whose 
learning  consists  only  in  what  they  them- 
selves have  seen  and  heard,  the  merchant 
the  mechanic,  the  barber,  the  laborer,  these 
sat  together,  consulted,  applied  their  sepa- 
rate experiences  of  the  affairs  of  life  to  the 
facts  proven,  and  drew  a  unanimous  conclu- 
sion that  the  defendant  companies  were  neg- 
ligent and  that  the  child's  death  was  caused 
by  their  fault 

And  in  the  case  of  Union  Pacific  Railway 
Co.  v.  McDonald,  152  U.  S.  262,  14  Sup.  Ct 
619, 88  L.  Ed.  434,  the  Supreme  Court  say : 

"The  principles  announced  In  Railroad  Co.  v. 
Stout  have  been  approved  in  many  adjudged 
cases.  *  •  *  We  adhere  to  the  principles  an- 
nounced in  Railroad  Co.  v.  Stout  supra." 

After  reviewing  the  adjudged  cases  and 
observing  that  the  question  of  negligence 
must  depend  upon  the  circumstances  of  each 
case,  we  can  see  no  difference  between  an 
express  license  to  the  people  of  Moorings- 
port  to  visit  the  depot  of  defendants  and  an 
implied  license,  without  objection  or  warn- 
ing, to  do  so  at  will,  for  purposes  of  curiosi- 
ty or  pleasure,  or  other  inoffensive  and.  legiti- 
mate purposes. 

We  are  of  the  opinion  that  Mr.  Patterson, 
in  his  work  on  Railway  Accident  Law,  %  187, 
correctly  states  the  gist  of  opinions  of  the 
courts,  and  lays  down  the  rule  to  be  applied 
In  this  case: 

"While  licensees  must  take  the  railway's 
premises  as  they  find  them,  and  therefore  can- 
not hold  the  railway  liable  for  a  failure  of  duty 
in  not  maintaining  its  premises  in  a  condition 
of  sound  repair,  yet  the  railway  is  bound  as  to 
such  licensees  to  exercise  ordinary  care  in  the 
conduct  of  its  business  on  the  premises  upon 
which  it  permits  the  licensees  to  come,  and  it 
is  liable  to  them  for  injuries  done  to  them  by 
its  want  of  such  care.  This  distinction  be- 
tween what  may  be  called  active  and  passive 
negligence  is  well  illustrated  by  the  judgments 
of  the  Queen's  Bench  in  Gallager  v.  Humphrey, 
6  L.  T.  N.  S.  684,  where  a  warehouse  owner 
was  held  liable  to  a  licensee  for  injuries  caused 
by  the  negligence  of  a  servant  in  his  lowering 
of  a  barrel  from  an  upper  story  of  the  ware- 
house. Cockburn,  C.  J.,  puts  the  distinction 
thus :  'I  quite  agree  that  a  person,  who  merely 
gives  permission  to  pass  and  repass  along  his 
close,  is  not  bound  to  do  more  than  to  allow  the 
enjoyment  of  such  permissive  right  under  the 
circumstances  in  which  the  way  exists;  that 
he  is  not  bound,  for  instance,  if  the  way  passes 
along  the  side  of  a  dangerous  ditch,  or  along 
the  edge  of  a  precipice,  to  fence  off  the  ditch 
or  precipice.  The  grantee  must  use  the  prem- 
ises as  the  thing  exists.  It  is  a  different  thing, 
however,  where  negligence  on  the  part  of  the 
person  thus  having  granted  the  permission  is 
superadded.  It  cannot  be  that,  having  granted 
permission  to  use  the  way  subject  to  existing 
dangers,  he  is  to  be  allowed  to  do  any  further 
act  to  endanger  the  safety  of  the  person  using 
the  way.'  In  the  same  case,  Wightman,  J., 
said:  It  appears  to  me  that  such  permission 
as  is  here  alleged  may  be  subject  to  the  qualifi- 
cation that  the  person  giving  it  shall  not  be 
liable  for  injuries  to  persons  using  the  way 
arising  from  the  ordinary  state  of  things,  or  of 
the  ordinary  nature  of  the  business  carried  on, 
but  it  is  distinguishable  from  the  case  of  in- 
juries wholly  arising  from  the  negligence  of 
that  person's  servants.' 
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"Sec.  188.  Upon  this  principle  a  railway  has 
been  held  liable  to  licensees  for  injuries  caused 
by  the  movement  of  trains  by  a  flying  switch. 
So.  also,  a  railway  has  been  held  to  be  liable 
in  damages  for  its  negligence  in  leaving  unat- 
tended the  boiler  of  a  steam  pile  driver,  which 
exploded  and  injured  one  who  was  passing  over 
a  footway  which,  without  objection  from  the 
railway,  had  been,  for  many  years,  used  by  the 
public  It  may  be  therefore  stated,  as  a  gen- 
eral rale,  that,  where  a  railway  permits  per- 
sons to  cross  its  lines  or  premises,  it  is  bound, 
as  to  those  persons,  to  exercise  care  in  the  oper- 
ation of  its  line,  and  it  cannot  treat  them  as 
trespassers." 

And  in  Hamilton  v.  Railroad  Co.,  42  La. 
Ann.  824,  8  South.  586,  where  a  child  was 
ran  over  and  killed  on  the  tracks  of  the 
company,  and  the  parents,  sueing,  charged 
gross,  wanton,  and  criminal  negligence,  we 
say  that,  while  the  negligence  was  not  gross, 
wanton,  or  criminal,  plaintiffs  were  never- 
theless entitled  to  recover. 

The  same  principles  were  applied  in  the 
criminal  case  of  State  v.  Irvine,  126  La.  484, 
62  South.  567.  See,  also,  Lampkln  v.  Mc- 
Cormick,  105  La.  419,  29  South.  954,  83  Am. 
St.  Rep.  245,  where  we  say: 

"We  cannot  deal  with  the  accident  under  In- 
quiry in  this  case  from  the  standpoint  of  Lamp- 
kin's  having  occupied,  when  he  was  killed,  the 
position  of  either  a  trespasser  or  licensee. 
*   *  * 

"The  important  question  is  whether  persona 
were  accustomed,  rightfully  or  wrongfully,  as 
a  fact,  to  congregate  at  this  particular  place, 
and  by  so  doing  made  it  a  point  of  danger  to 
life  and  limb." 

And  in  the  case  of  McGulre  v.  Vlcksburg, 
Shreveport  ft  Pacific  Railway  Co.,  46  La. 
Ann.  1543, 16  South.  457,  we  say: 

"On  reason  and  authority  the  mere  fact  of 
trespassing  on  the  tracks  will  not  excuse  a 
railroad  company  for  destroying  life.  The  obli- 
gation of  reasonable  care  to  avert  such  result 
still  remains  in  the  company."  Pierce  on  Rail- 
roads, 330;  1  Thompson  on  Negligence,  449. 

But  we  have  seen  that  the  deceased  news- 
boy was  not  a  trespasser  or  wrongdoer.  He 
had  been  permitted  by  defendants  to  ply  his 
vocation  at  this  depot  for  some  time,  and  he 
was  rightfully  there. 

This  view  is  sustained  by  a  recent  decision 
of  the  Supreme  Court  of  Texas;  where  a 
hotel  keeper,  soliciting  patronage  for  his  ho- 
tel, as  had  been  his  custom,  was  injured  at 
the  depot  through  the  fault  of  the  railroad 
company's  employes,  who  failed  to  use  ordi- 
nary care  to  prevent  injuring  him.  Inter- 
national ft  G.  N.  Ry.  Co.  v.  Kent  (Tex.  Civ. 
App.)  124  S.  W.  179. 

To  the  same  effect  Is  a  decision  of  the  Su- 
preme Court  of  Indiana  in  Indianapolis  St. 
Ry.  Co.  v.  Hockett,  161  Ind.  196,  67  N.  B. 
106,  where  the  court  say: 

[3]  "Where,  according  to  a  general  custom, 
newsboys  are  permitted  to  go  on  street  railway 
emu  to  sell  and  deliver  papers,  a  boy  is  not  a 
trespasser  while  on  a  car  selling  a  paper,  un- 
less Ids  right  to  remain  on  the  car  has  been  ter- 
minated by  reasonable  notice." 
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[4]  These  cases  are  under  the  rule  laid 
down  in  2  Wood  on  Railroads  (Minor's  Ed.) 
8  310,  p.  1345,  as  follows: 

'To  the  public  at  large  the  company  owes 
nothing  beyond  the  observance  of  the  duties  of 
good  neighborhood,  which  includes  the  univer- 
sal duty  of  doing  no  willful  or  wanton  injury 
and  of  not  erecting  or  continuing  on  or  near  its 
platform  or  approaches,  to  which  the  public 
may  be  expected  to  go,  any  nuisance,  trap,  or 
pitfall  from  which  personal  injury  is  likely  to 
ensue." 

The  placing  of  the  truck  by  one  of  de- 
fendants' employes  so  close  to  the  track  as 
to  permit  it  to  be  struck  by  the  approaching 
train  was  not  ordinary  care  or  diligence  on 
the  part  of  such  employe.  It  proved  to  be  a 
dangerous  device,  a  trap,  a  snare,  or  pitfall, 
from  which  injury  ensued  to  unoffending  cit- 
izens when  the  truck  was  struck  by  the  train. 
The  placing  of  the  truck  in  such  position  was 
gross  negligence,  almost  willful  in  Its  nature. 

In  a  bill  of  exceptions  found  in  the  rec- 
ord, taken  to  the  charge  of  the  trial  judge, 
it  is  stated  that  the  judge  refused  three  spe- 
cial charges  asked  for  by  the  defendants. 
The  two  last  charges  are  amplifications  of 
the  first,  and  they  are  not  in  accord  with  the 
law  as  laid  down  in  this  opinion,  with  refer- 
ence to  the  obligations  of  a  railroad  to  li- 
censees at  a  railroad  station  or  depot;  and 
they  were  therefore  properly  refused. 

[5]  Defendants  asked  in  substance  that  the 
Jury  be  charged  that: 

"If  yon  find  that  the  young  boy  in  this  case 
had  no  business  to  transact  with  the  railway 
company  at  the  time  he  went  to  its  depot  and 
was  fatally  injured,  but  was  present  for  busi- 
ness of  his  own  or  out  of  idle  curiosity,  I 
charge  you  that  he  was  a  mere  licensee  to 
whom  the  railway  company  owed  no  duty  ex- 
cept not  to  .intentionally  or  willfully  injure 
him." 

The  court  had  fully  charged  the  Jury  as  to 
the  duty  of  a  railroad  company  to  a  licensee, 
and  the  request  for  the  special  charges  was 
properly  refused. 

But  the  requested  charges  are  not  properly 
before  the  court  for  review,  as  they  were  not 
formally  presented  and  requested,  and  ob- 
jections taken  to  the  refusal  of  the  court  to 
charge  the  jury.  They  were  handed  to  the 
judge  prior  to  the  time  that  he  had  given 
his  charge  to  the  Jury,  but  they  were  not 
handed  to  opposite  counsel ;  and  the  trial 
judge  embodied  them  In  his  general  charge 
In  so  far  as  he  deemed  them  to  be  correct 
principles  of  law.  The  only  objection  made 
to  the  court's  refusal  to  charge  the  Jury  In 
the  language  requested  was  as  follows: 

"Counsel  for  defendants  except  to  the  refusal 
of  the  court  to  give  the  three  special  charges 
requested  by  defendant  Nos.  1,  2  and  8." 

"It  has  been  too  frequently  held,  to  require 
the  extended  citation  of  cases,  that  an  excep- 
tion of  this  general  character  will  not  cover 
specific  objections,  which  in  fairness  to  the 
court  ought  to  have  been  called  to  its  attention, 
in  order  that,  if  necessary,  it  could  correct  or 
modify  them.  *  *  *  In  such  cases  it  is  the 
duty  of  the  objecting  party  to  point  out  specif- 
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ically  the  part  of  the  instructions  regarded  as 
erroneous.  Baltimore  &  Potomac  Railway  Co. 
v.  Mackey,  157  U.  S.  72,  86  [15  Sup.  Ct  491. 
39  L.  Ed.  624]."  McDermott  v.  Severe,  202 
U.  S.  600,  610,  26  Sup.  Ot  709,  718  (50  L.  Ed. 
1162). 

[6]  Defendants  also  excepted  to  portions 
of  the  judge's  charge  to  the  jury,  which  ex- 
-eeptions  were  taken  down  by  a  stenographer 
at  the  time  that  they  were  made;  and  they 
are  in  the  transcript  When  the  bill  of  ex- 
ceptions was  tendered  to  the  judge;  those  ex- 
ceptions were  amplified  and  changed,  and 
the  judge  refused  to  sign  the  bill  as  present- 
ed, saying,  in  part: 

"Whereupon  later  counsel  presented  the  bill, 
*  *  *  in  which  bill  he  embodied  certain  lengthy 
paragraphs  of  the  charge  and  presents  the 
same  as  the  parts  of  the  charge  he  had  object- 
ed to  at  the  finish  of  the  delivery  of  the  charge. 
To  this  objection  is  made  by  counsel  for  plain- 
tiffs, and  the  court,  in  signing  the  bill,  limits  it 
to  the  matters  and  things  objected  to  at  the 
time  the  judge  finished  the  charge,  and  to  the 
manner  and  form  in  which  the  matters  and 
things  objected  to  were  then  presented.  The 
bill  is  limited  to  the  objections  made  at  the 
time  and  to  the  way  they  were  then  made." 

The  limitation  made  by  the  judge  was 
properly  made;  and  it  will  be  sustained. 

The  several  exceptions  taken  to  portions 
of  the  charge  of  the  judge  to  the  Jury  have 
been  fully  discussed  in  the  course  of  this 
opinion;  and  the  law  as  contained  in  the 
charge,  when  the  charge  Is  read  in  its  en- 
tirety, is  sustained. 

It  would  be  useless  to  enumerate  those  ob- 
jections here. 

The  suit  of  plaintiffs  is  for  the  right  of 
their  deceased  child  for  damages,  which  caus- 
ed him  pain  and  suffering,  and  which  he 
might  have  recovered  if  he  had  lived,  and 
which  right  of  action  survived  in  their  fa- 
vor, and  for  damages  to  them  as  the  parents 
of  their  son  Clarence,  on  account  of  his 
death,  and  of  their  deprivation  of  his  so- 
ciety and  assistance,  of  the  solace  and  com- 
fort he  was  to  them,  and  of  his  love  and  af- 
fection for  them  and  their  love  for  him. 

The  lower  Jaw  of  the  boy  was  broken,  as 
were  his  ribs;  and  his  skull  may  have  been 
fractured.  He  received  serious  Internal  in- 
juries. He  lived  five  hours  after  the  acci- 
dent, in  a  semiconscious  condition,  during 
which  time  he  appeared  to  suffer  greatly. 

The  parents  have  the  right  to  recover  for 
damages  to  their  deceased  son  and  for  dam- 
ages to  themselves  resulting  from  his  death. 
The  evidence  shows  the  boy  to  have  been 
manly,  industrious,  comforting  to  his  parents, 
and  with  much  promise  of  becoming  a  useful 
and  helpful  son  and  citizen. 

The  Jury  awarded  these  parents  $10,000 
as  damages.  The  amount  is  excessive;  and 
we  shall  reduce  it,  so  as  to  have  it  conform 
to  Judgments  in  similar  cases. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  reducing  the  amount  to  $6,000, 


with  Interest;  and,  as  thus  amended,  it  is 
affirmed,  costs  of  appeal  to  be  paid  by  plain- 
tiffs. 

PROVOSTT,  X,  dissents. 


(184  La.) 

No.  19,628. 

JACOBS  et  al.  v.  KANSAS  CITY,  S.  *  O. 
RY.  CO. 

(Supreme  Court  of  Louisiana.    Dec  15,  1913. 
Rehearing  Denied  Jan.  19,  1914.) 

(SyUabus  by  the  Court.) 

L  Judgment  (§  17*)— Waives  bt  Tutob— 
Validity. 

A  waiver  of  citation  by  a  tutor  ad  hoc  is 
contrary  to  law,  null,  and  void ;  and  the  judg- 
ment rendered  in  such  case  is  an  absolute  null- 
ity. Code  Prac  arts.  116,  195,  964;  Psyche 
v.  Paragol,  6  La.  877 ;  Baldwin  v.  Carleton,  11 
Rob.  109;  Decuir  v.  Decuir,  105  La.  481,  29 
South.  932. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |§  157,  422;  Dec.  Dig.  1 17.*] 

2.  Infants  (§  84*)— Right  to  Waive. 

A  defendant,  or  his  attorney,  only  can  ac- 
cept service  of  petition  and  waive  citation.  An 
appointee  of  the  court  as  curator  or  tutor  ad 
hoc  cannot  Code  Prac  art.  177:  Stockton  v. 
Hasluck,  10  Mart.  (O.  S.)  472 ;  Cormier  v.  De 
Valcourt,  33  La.  Ann.  1168. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  ||  236-244;  Dec.  Dig.  fi  84.*] 

3.  Eminent  Domain  (I  268*)— Land  Occu- 
pied bt  Railroad — Judgment  Recovera- 
ble. 

In  a  suit  against  a  railroad  company  for 
possession  of  property  which  is  actually  used 
for  railroad  purposes,  the  plaintiff  is  entitled  to 
recover  the  value  of  the  land  at  the  time  the 
railroad  went  into  actual  possession  of  same. 
Pons  v.  Y.  &  M.  V.  R.  R.  Co.,  181  La.  313,  338, 
59  South.  721. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  697,  736-740,  742;  Dec. 
Dig.  §  268.*} 

4.  Judicial  Sales  (§'  56*)— Rights  or  Pun- 
CHASEB— Liabilities. 

A  purchaser  under  a  judicial  sale  is  in  bad 
faith  and  is  liable  for  rents  and  damages  if  the 
judgment  under  which  he  purchases  is  absolute- 
ly void  for  want  of  citation.  Walworth  v. 
Stephenson,  24  La.  Ann.  251. 


(Additional  SyUabut  by  Editorial  Staff.) 

5.  Judgment  (|  490*)— Collateral  Attack. 

A  judgment  void  for  want  of  citation  may 
be  attacked  collaterally,  without  prior  resort  to 
an  appeal  or  action  of  nullity. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §5  926-928;  Dec.  Dig.  §  490.*] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  E.  W.  Sutherlin,  Judge. 

Action  by  R.  E.  Jacobs  and  others  against 
the  Kansas  City,  Shreveport  &  Gulf  Railway 
Company.  From  judgment  for  defendant, 
both  parties  appeal.   Reversed  and  rendered. 

Hall  &  Jack,  of  Shreveport,  for  appellants. 
Herndon  &  Herndon  and  Alexander  &  Wil- 
kinson, all  of  Shreveport,  for  appellee.  John 
B.  Files,  of  Shreveport,  amicus  curia;. 
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SOMMERVILLE,  J.  November  22,  1004, 
Mrs.  Pearl  L.  Dillon  et  aL  instituted  salt  in 
the  district  court  of  the  parish  of  Caddo 
against  Ransom  B.  Jacobs,  Jr.,  and  Cora  Lee 
Jacobs,  minor  heirs  of  Ransom  E.  Jacobs, 
residents  of  the  state  of  Tennessee,  for  a 
partition,  by  li citation,  of  certain  tracts  of 
land  situated  in  said  parish. 

The  court  ordered  that  J.  A.  Thigpen  be 
appointed  tutor  ad  hoc  for  the  minor  Ran- 
som EL  Jacobs,  Jr.,  and  Jas.  M.  Foster,  Jr., 
tutor  ad  hoc  for  the  minor  Cora  Lee  Jacobs. 

On  the  same  day  each  of  them  accepted  the 
appointment  of  tutor  ad  hoc  and  took  an 
oath  to  discharge  his  duties  as  such  to  the 
best  of  bis  knowledge.   Civ.  Code,  art  313. 

After  qualifying,  the  tutors  ad  hoc  signed 
the  following  indorsement,  to  wit: 

"I  acknowledge  service  of  this  petition  and 
waive  citation." 

Each  tutor  ad  hoc  filed  an  answer  to  the 
petition. 

There  was  Judgment  ordering  a  partition 
and  sale  of  the  property  described  in  the 
petition.  Defendant,  by  mesne  conveyances, 
has  become  the  possessor  of  the  property  up- 
on which  it  has  built  railroad  tracks. 

Ransom  B.  Jacobs,  Jr.,  and  Cora  Lee  Ja- 
cobs, having  recently  attained  their  majority, 
now  claim  the  ownership  of  an  undivided 
one-sixth  interest  in  the  property,  and  ask 
that  they  be  recognized  as  the  owners  there- 
of, and  that  defendant  be  condemned  to  de- 
liver said  property  to  them,  with  rents  and 
revenues,  or  that  they  have  a  money  Judg- 
ment for  the  value  thereof. 

Defendant  answered  that  it  had  a  good  and 
valid  title  to  the  property,  that,  if  there 
were  any  irregularities  in  the  sale,  they  were 
cored  by  the  prescription  of  five  years ;  and 
it  further  pleaded  the  prescription  of  ten 
years.  It  also  called  its  vendor,  W.  F.  Dil- 
lon, as  warrantor,  to  defend  the  suit,  and 
asked  that,  in  the  event  it  is  condemned,  it 
have  judgment  against  said  Dillon  in  what- 
ever sum  may  be  awarded  plaintiffs. 

W.  F.  Dillon,  warrantor,  excepted  on  the 
ground  that  the  Judgment  in  the  partition 
salt  under  which  the  sale  of  the  property 
was  made  could  not  be  attacked  collaterally. 
This  exception  was  overruled,  and  warrantor 
answered,  setting  up  a  valid  title,  and  plead- 
ing the  prescription  of  one,  five,  and  ten 
years.  Ten  years  have  not  elapsed  since 
plaintiffs  attained  their  majority. 

There  was  judgment  in  favor  of  defendant, 
and  plaintiffs  have  appealed.  The  railroad 
company  has  also  appealed 

In  their  petition,  the  plaintiffs  refer  to  the 
judgment  in  the  partition  suit  and  declare 
it  an  absolute  nullity  and  the  sale  thereunder 
as  being  invalid,  for  the  reason  that  said 
judgment  was  rendered  against  them  without 
citation  and  contrary  to  law. 

The  record  in  the  case  of  Pearl  A  Dillon 
et  aL  v.  Minors  Ransom  E.  Jacobs,  Jr.,  and 
Cora  Lee  Jacobs,  residents  of  the  state  of 


Tennessee,  shows  that  J.  A  Thigpen  was  ap- 
pointed tutor  ad  hoc  to  the  minor  Ransom 
B.  Jacobs,  Jr.,  and  that  J.  M.  Foster,  Jr.,  was 
appointed  tutor  ad  hoc  to  the  minor,  Cora 
Lee  Jacobs,  and  that  they  represented  said 
minors  in  that  proceeding.  It  further  shows 
that  they  took  the  necessary  oaths;  and  on 
the  same  day  that  they  acknowledged  service 
and  waived  citation  in  the  following  words: 

"I  acknowledge  service  of  this  petition  and 
waive  citation.  J.  A.  Thigpen,  tutor  ad  hoc  for 
Ransom  E.  Jacobs,  Jr.  J.  M.  Foster,  Jr.,  tutor 
ad  hoc  for  Cora  Lee  Jacobs.    Nov.  22/04." 

The  above  language  does  not  clearly  indi- 
cate whether  the  petition  was  served  or  not, 
for  that  portion  which  waives  citation  might 
indicate  that  the  service  of  the  petition  was 
also  waived.  The  question  Is,  therefore, 
whether  the  tutors  ad  hoc  had  the  authority 
to  waive  citation' or  not. 

[1, 2]  It  is  argued  by  plaintiffs  that  the  tu- 
tors ad  hoc  appointed  to  represent  them  were 
without  authority  to  waive  citation,  and,  there 
being  no  citation  Issued  to  and  served  on 
them  In  the  partition  suit,  that  there  was  no 
suit  as  to  them,  and  that  the  judgment  there- 
in is  an  absolute  nullity.  Defendant  and 
his  warrantor  argue  that  the  tutors  ad  hoc 
had  the  authority  to  waive  citation,  and,  if 
not,  that  their  action  in  waiving  citation  was 
a  mere  irregularity,  and  that  the  sale  under 
said  judgment  is  cured  of  all  Irregularities 
by  the  lapse  of  five  years. 

Article  116  of  the  Code  of  Practice  pro- 
vides: 

"If  the  minor,  against  whom  one  intends  to  in- 
stitute a  suit,  has  no  tutor,  the  plaintiff  must 
demand  that  a  curator  ad  hoc  be  named  to  de- 
fend the  suit  The  same  course  must  be  pur- 
sued if  the  person  intended  to  be  sued  be  absent 
and  not  represented  in  the  state." 

And  under  the  subsequent  article  (064)  the 
•court  may  "appoint  a  tutor  •  *  *  ad  hoc 
*  *  •  to  defend  the  minor  *  •  *  in 
the  action."  Therefore  the  proper  appella- 
tion for  such  appointee  is  tutor  ad  hoi. 
There  is  no  real  difference  In  the  duties  of 
a  tutor  ad  hoc  and  a  curator  ad  hoc.  The 
responsibilities  and  about  the  same  rules  ap- 
ply to  both.  Bienvenu  v.  F.  &  C.  Ins.  Co., 
33  La.  Ann.  200. 

And  article  105,  C.  P.  provides  that: 

"If  the  minors,  the  interdicted  or  absent  per- 
sons against  whom  the  suit  is  brought,  had  no 
tutor  or  curator,  and  the  plaintiff  has  had  a 
special  tutor  or  curator  appointed  to  defend 
them  in  the  suit,  the  service  must  be  made  on 
that  curator  in  person,  or  at  his  domicile." 

The  Code,  on  the  subject  under  considera- 
tion, requires  that  service  of  the  proceedings 
must  be  made  on  the  tutor  ad  hoc  or  the 
curator  ad  hoc  in  person,  or  at  his  domicile. 
This  notice  or  service  is  the  citation;  and 
the  want  of  it  is  fatal  The  statute  must  be 
construed  strictly,  as  every  law  should  be 
that  derogates  so  much  from  the  general 
principles  of  our  jurisprudence  and  decides 
upon  the  rights  of  those  who  are  incapacitated 
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or  absent.  It  Is  a  privilege  to  allow  a  plaintiff 
to  pursue  such  person  In  this  way,  and  he  can- 
not complain  If  he  Is  required  to  follow  ex- 
actly the  formalities  which  the  act  pre- 
scribes; and,  above  all,  he  cannot  be  permit- 
ted to  neglect  that  proceeding  which  the  law 
has  ordered  as  to  serving  the  citation,  which 
is  to  be  the  basis  upon  which  all  the  subse- 
quent proceedings  in  the  cause  rest 

In  the  case  referred  to  in  the  pleadings,  the 
attorneys,  who  were  the  tutors  ad  hoc  ap- 
pointed by  the  court,  pleaded  and  went  to 
trial  on  the  merits  of  the  cause.  But  the 
want  of  notice  or  citation  is  not  cured  by  this 
action  on  their  part  The  defendant  who  is 
sui  juris,  and  domiciled  in  this  state,  or  his 
attorney,  may  alone  waive*-  the  service  of 
plaintiffs'  petition.  C.  P.  art  177.  A  tutor 
ad  hoc,  an  appointee  of  the  court,  is  without 
statutory  authority  to  waive  service  of  the 
petition  or  citation.  Stockton  v.  Hasluck,  10 
Mart  (O.  S.)  472;  Cormier  v.  De  Valcourt 
88  La.  Ann.  1168. 

In  the  case  of  Hill  v.  Barlow,  6  Rob.  142, 
we  hold  that  a  curator  ad  hoc  had  no  au- 
thority to  waive  service  of  citation. 

[I]  The  minors,  defendants  in  the  partition 
suit  were  not  represented  in  that  suit  and 
the  judgment  is  one  without  parties,  and 
therefore  absolutely  void.  They  need  not  to 
protect  themselves,  resort  to  an  appeal  or 
action  of  nullity.  Psyche  v.  Paradol,  6  La. 
367;  Baldwin  v.  Carleton,  11  Rob.  109. 

The  judgment  against  the  minors  being  a 
nullity,  the  exception  by  the  defendant  that 
It  could  not  be  attacked  collaterally  was 
properly  overruled.  Deculr  v.  Decuir,  105 
■La.  481,  29  South.  932. 

Defendants  cite  a  line  of  authorities  where- 
in the  court  has  held  that  where  it  does  not 
clearly  appear  that  the  curator  ad  hoc  had 
waived  service  of  the  petition,  and  where  it 
rather  appears  by  some  acknowledgment  that 
there  had  been  an  actual  service,  the  pro- 
ceeding will  not  be  treated  as  null;  but 
these  cases  have  no  application  to  a  suit 
where  it  is  definitely  shown  that  the  curator 
or  tutor  ad  hoc  had  waived  service  of  cita- 
tion. 

In  such  case  the  curator  or  tutor  ad  hoc 
acted  in  violation  of  statutory  law.  Such  ac- 
tion on  his  part  was  not  binding  upon  the 
one  whom  he  was  appointed  by  the  court  to 
represent 

Plaintiffs  ask  that  they  be  declared  own- 
ers of  an  undivided  one-sixth  interest  in  the 
land  in  question,  and  that  they  be  put  into 
possession  thereof,  or  that  there  be  judgment 
in  their  favor  for  the  value  of  said  land, 
with  rents;  but,  on  the  brief  filed  in  their 
behalf,  they  waive  the  claim  to  the  land  it- 
self, and  ask  for  a  money  Judgment  in  their 
favor. 

[4]  A  purchaser  under  a  Judicial  sale  is 
in  bad  faith  and  is  liable  for  rents  and  dam- 
ages, If  the  judgment  under  which  he  pur- 
chases is  absolutely  void  for  want  of  citation. 
Walworth  v.  Stevenson,  24  La.  Ann.  251. 


But  the  defendant  having  gone  into  posses- 
sion under  a  title  translative  of  property  and 
valid  on  its  face,  is  not  in  bad  faith. 

[8]  A  plaintiff  under  ordinary  circumstanc- 
es would  be  entitled  to  be  put  into  possession 
of  property  belonging  to  him,  but  illegally 
held  by  a  defendant  and  be  given  a  Judgment 
for  rents  and  revenues  during  the  time  that 
the  defendant  had  held  the  property  without 
a  valid  title;  but  In  the  instant  case  the  land 
Is  covered  by  railroad  tracks  and  Is  now  be- 
ing used  by  defendant  company  for  railroad 
purposes.  Under  the  settled  Jurisprudence  of 
this  state,  plaintiffs  cannot  take  the  property, 
with  rents  and  revenues;  but  they  are  en- 
titled to  a  money  judgment,  with  interest 
under  the  agreement  found  in  the  record: 

"Should  there  be  judgment  for  plaintiffs  for 
rents  and  revenues  on  the  property  herein  sued 
for,  such  rents  shall  be  placed  at  5  per  cent,  per 
annum  on  the  amount  of  the  judgment  from 
such  date  as  the  court  may  fix. 

It  was  admitted  on  the  trial  that  the  whole 
plot  of  ground  in  question,  in  March,  1897,  at 
the  time  that  defendant  took  the  land  for 
railroad  purposes,  and  for  which  purpose  it 
is  still  being  used,  was  worth  (2,100;  and 
that  its  present  value  is  $13,800. 

In  the  case  of  Pons  v.  Y.  4  M.  V.  R.  R.  Co., 
131  La.  313,  338,  59  South.  721,  we  hold  that 
the  defendant  having  gone  into  possession  in 
good  faith,  and  remained  in  possession  with- 
out objection  until  the  suit  was  brought, 
plaintiff  could  not  recover  over  and  above 
the  value  of  the  land  which  was  then  being 
used  for  railroad  purposes,  at  the  time  de- 
fendant went  into  possession  of  said  land. 
And  this  is  the  general  rule,  as  laid  down  in 
Elliott  on  Railroads,  §§  985  and  989.  Refer- 
ence is  made  by  Mr.  Elliott  to  numerous  de- 
cisions of  the  Supreme  Courts  of  the  several 
states  of  the  Union.  There  is  some  contrariety 
of  opinion  on  this  subject;  but  the  consensus 
of  opinions  appears  to  be  that  "the  time  of 
the  actual  entry  upon  the  land  for  the  pur- 
pose of  building  the  road  has  been  held  to  be 
the  time  to  which  an  assessment  of  the  land 
owner's  damages  must  relate." 

In  two  of  the  cases  referred  to  by  Mr. 
Elliott,  the  railroads  went  Into  possession  of 
the  land  after  taking  the  proceedings  pro- 
vided for  by  statutes,  whereas  the  defendant 
here  entered  upon  the  land  of  plaintiffs  with- 
out any  expropriation  proceedings.  It  held  a 
conventional  title,  which,  on  its  face,  ap- 
peared to  be  valid,  but  which  was  Invalid 
because  of  the  want  of  citation  in  the  suit 
hereinbefore  referred  to,  in  which  a  parti- 
tion was  decreed,  and  under  which  Judgment 
the  sale  of  the  property  had  originally  been 
made.  Defendant  in  entering  upon  the  land, 
was  therefore  guilty  of  a  technical  trespass. 
It  should  have  strictly  pursued  the  appro- 
priate proceeding  to  condemn  or  expropriate. 

Defendant  would  clearly  have  had  the 
right  to  have  expropriated  the  property  In 
question,  but  it  has  not  done  so,  and  it  did 
not  pay  in  advance  to  the  owners  (plaintiffs). 
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u  Is  required,  the  value  of  said  property. 
It  has  had  the  property  and  the  value  of  the 
property  since  it  went  into  possession,  in 
March,  1897. 

Defendant,  not  having  paid  the  price  be- 
fore It  took  possession,  owes  interest  on  that 
price 

This  suit  is  entirely  out  of  the  ordinary. 
Plaintiffs  waive  their  demand  for  the  prop- 
erty with  the  rents  and  revenues,  and  they 
have  agreed  with  defendant  that  should 
there  be  judgment  for  rents  and  revenues, 
that  such  rents  and  revenues  shall  be  fixed 
at  5  per  cent  per  annum  on  the  amount  of 
the  judgment.  It  is  therefore  not  now  a  suit 
for  the  possession  of  property;  but  it  is  a 
suit  for  the  value  of  the  property,  with  rents 
and  revenues,  or  interest,  since  the  time  of 
the  illegal  possession  of  the. property  by  de- 
fendant 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and  that  there 
be  judgment  in  favor  of  plaintiffs,  and 
against  defendant,  the  Kansas  City,  Southern 
A  Gulf  Railway  Company ,  In  the  sum  of 
$350,  with  5  per  cent  interest  from  March  1, 
1897,  with  costs.  It  is  further  ordered,  ad- 
judged, and  decreed  that  there  be  judgment 
in  favor  of  the  Kansas  City,  Southern  &  Gulf 
Railway  Company  and  against  W.  F.  Dillon, 
Its  warrantor,  in  a  like  amount  with  costs, 
but  without  interest 

LAND,  J.,  takes  no  part  because  he,  as 
district  judge,  rendered  the  judgment  sought 
to  be  annulled. 


J.  T.  WEBB  &  BROS.  v.  STORY. 

(Supreme  Court  of  Alabama.    Dec.  18,  1918.) 

L  Highways  (I  99%*)— Prescription— Ded- 
ication—Right to  Repaib. 
_  A  road  may  be  established  and  become  such 
■object  to  repair  or  improvement  either  by 

Sscription  or  by  dedication  as  well  as  by  or- 
of  the  commissioners'  courts. 
[Ed.  Note.— For  other  cases,  see  Highways. 
Cent^Dig.  H  174,  229,  323,  326;  Dec  Dig.  $ 

2.  Highways  (|  96*)— Road  Oversees— Ac- 
tion— Evidence—  Intent. 

In  trespass  under  Code  1907,  §  6035,  for 
damages  for  the  destruction  of  trees  and  sap- 
lings, an  alleged  commission  to  defendant  as 
overseer  on  the  road  which  plaintiff  claimed 
was  bis  private  property  and  not  a  public  road, 
and  a  paper  showing  the  authority  of  the  appor- 
tioner  to  issue  commissions,  were  both  admissi- 
ble to  show  defendant's  good  faith  and  honest 
intention. 

(Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §S  313,  314,  316,  317,  819-322,  356 ; 
Dec.  Dig.  |  96.*] 

3.  Trial  ({  250*)— Requested  Instructions 
—Abstract  Charges. 

In  trespass  against  a  road  overseer,  It  was 
not  error  to  refuse  requested  instructions  that 
the  order  of  the  commissioners'  court  would  be 
po  excuse  for  defendant's  entering  on  plaintiff's 
land,  and  that  an  order  to  open  a  road  would  be 
void  unless  viewers  were  appointed  and  dam- 


ages assessed,  where  no  order  establishing  the 

road  was  ever  entered ;  the  refusal  of  abstract 
charges  not  being  a  basis  for  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  584-586;  Dec.  Dig.  §  250.*] 

4.  Trial    (f   253*)— Instructions—  Issues— 

Exclusion. 

In  an  action  under  Code  1907,  §  6035,  for 
the  statutory  penalty  for  the  destruction  of  trees 
and  saplings  by  defendant,  a  road  overseer,  on 
a  road  which  plaintiff  claimed  was  his  private 
property,  where  the  question  of  defendant's  good 
faith  was  put  in  issue,  a  requested  charge  that. 

the  appointment  of  defendant  as  overseer  of 
the  road  in  question  would  furnish  no  excuse 
for  the  cutting  of  the  trees,"  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  613-623 ;  Dec  Dig.  §  253.*] 

Appeal  from  Circuit  Court  Cherokee  Coun- 
ty; W.  W.  Haralson,  Judge. 

Trespass  by  J.  T.  Webb  &  Bros,  against 
W.  M.  Story.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

The  facts  sufficiently  appear  from  the  opin- 
ion. The  following  charges  were  refused  to 
plaintiff:  "(1)  The  court  charges  the  Jury 
that  if  an  order  has  been  made  by  the  com- 
missioners' court  of  this  county  to  open  the 
road  in  question,  such  order  would  not  au- 
thorize this  defendant  to  go  upon  the  lands 
of  plaintiff  and  cut  the  trees  of  plaintiff, 
although  he  was  acting  as  overseer  of  the 
road.  (2)  The  court  charges  the  jury  that 
an  order  of  the  commissioners'  court  to  open 
a  public  road  would  be  absolutely  void  unless 
viewers  were  appointed  and  damages  assess- 
ed for  the  land  taken  and  paid  into  court  for 
the  landowner,  and  a  mere  order  to  open  the 
road  would  not  excuse  the  overseer  in  going 
on  the  lands  of  plaintiff  and  cutting  trees 
thereon.  (8)  The  court  charges  the  Jury  that 
the  appointment  of  a  defendant  a*  overseer 
of  the  road  in  question  would  furnish  no 
excuse  for  the  cutting  of  the  trees  in  ques- 
tion in  this  case." 

Hugh  Reid,  of  Centre,  and  Dortch,  Martin 
&  Allen,  of  Gadsden,  for  appellant  McCon- 
nell  &  Connor,  of  Centre,  for  appellee. 

McCLELLAN,  J.  [1]  This  action,  by  ap- 
pellants against  appellee,  was  originally  and 
as  amended  stated  in  four  counts,  consecu- 
tively numbered.  Count  1  was  stricken  on 
demurrer.  Count  2  complained  of  trespass 
to  plaintiffs'  lands,  describing  them.  Count 
3  was  drawn  to  state  a  cause  of  action  under 
Code,  §  6035,  for  damages  for  the  destruc- 
tion of  trees  and  saplings.  Count  4  declares 
as  for  a  willful  and  wanton  trespass  upon 
the  lands  described  in  the  second  count,  and 
for  cutting  timber  and  ditches  thereon.  To 
the  complaint  as  a  whole  the  defendant  in- 
terposed special  plea  2,  in  addition  to  the 
general  issue.  In  the  body  of  the  special 
plea  it  is  averred :  "That  he  (defendant)  did 
cut  some  trees  on  the  lands  described  on  a 
road  which  was  a  public  road  either  by  pre- 
scription or  dedication  on  order  of  the  court 
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of  county  commissioners  of  Cherokee  county, 
Ala.,  while  action  (acting)  as  road  overseer 
In  said  road  in  Cherokee  county,  Ala.,  that 
he  only  cut  such  timbers  as  was  in  the  right 
of  way  of  said  road  and  which  were  neces- 
sary in  order  to  properly  work  said  road  and 
in  accordance  with  his  duty  as  road  overseer 
on  said  road." 

The  assignment  of  error  predicated  of  the 
action  of  the  court  in  overruling  the  demur- 
rer to  special  plea  2  Is  without  merit.  The 
demurrer  to  the  special  plea  contained  three 
grounds,  viz.:  It  is  not  averred  that  the 
road  was  ever  established  by  order  of  the 
commissioners'  court;  it  is  not  averred  that 
the  road  was  a  public  road  subject  to  be 
worked;  and  the  third  ground  merely  reiter- 
ated the  first  ground.  It  is  manifest  none 
of  the  stated  grounds  were  well  taken.  A 
public  road  may  be  established  and  become 
such,  of  course  subject  to  repair  or  improve- 
ment, either  by  prescription  (Jones  v.  Bright, 
140  Ala.  268,  37  South.  79),  or  by  dedication 
(Moragne  v.  Gadsden,  170  Ala.  124,  64  South. 
518),  in  addition  to  its  establishment  by  order 
of  the  commissioners'  courts.  The  plea  em- 
braced the  three  alternatives.  The  sufficien- 
cy vel  non  of  the  averments  of  the  character 
of  the  read,  or  of  its  averred  appropriation 
by  the  public  so  as  to  vest  the  right  thereto 
under  the  doctrine  of  prescription,  or  of 
the  manner  of  dedication,  were  not  tested  by 
the  demurrer. 

Under  the  pleading  and  the  evidence  it  was 
a  question  for  the  jury  whether  there  had 
been  a  dedication,  or  the  investment  of  right 
In  the  public  by  prescription,  of  or  to  the 
way  involved.  Tbere  was  no  evidence  that 
the  way  was  a  public  road  by  virtue  of  the 
order  of  the  commissioners'  court. 

[2]  If  it  were  assumed  that  Story  as  over- 
seer was  without  lawful  authority  to  enter 
and  clear  and  ditch  as  he  did,  the  matter  of 
his  good  faith  and  honest  intention  was  of 
the  issue  arising  under  count  3.  Postal  Tel- 
egraph Co.  v.  Lenoir,  107  Ala.  640,  18  South. 
266;  Glenn  v.  Adams,  129  Ala.  189,  29  South. 
836.  The  alleged  commission,  as  overseer  on 
this  road,  delivered  to  him  by  the  apportion- 
ed was  at  least  admissible  under  this  feature 
of  the  issues.  Whether,  in  the  circumstances 
some  of  the  evidence  shows,  it  was  taken  or 
secured  or  acted  under  in  good  faith  and 
with  honest  intention,  was  a  matter  for  the 
Jury  to  consider  and  determine.  The  objec- 
tion to  the  admission  in  evidence  of  this  pa- 
per did  not  seek  to  thus  limit  its  effect;  it 
went  to  the  general  admissibility  of  the  pa- 
per. The  court  did  not  err  in  admitting  the 
alleged  commission.  There  was  likewise  no 
error  in  admitting  the  evidence  (paper)  of 
Nelson's  authority  as  apportioner.  It  was 
from  or  through  him  the  alleged  commission 
to  Story  came. 

[S]  Special  charges  1  and  2,  refused  to 
plaintiffs,  were  abstract,  for  that,  it  was 


affirmatively  proven  that  no  order  of  the 
court,  establishing  this  as  a  public  road,  was 
ever  entered.  The  refusal  of  an  abstract 
charge  cannot  be  the  basis  for  error. 

[4]  Special  charge  8,  refused  to  plaintiffs, 
was  properly  refused  under  the  issues  ten- 
dered by  count  3— that  for  the  statutory  pen- 
alty for  cutting  trees,  etc.  As  has  been  stat- 
ed, the  alleged  commission  to  Story  was  a 
proper  element  of  evidence  on  the  question 
of  good  faith  and  honest  intention. 

There  is  no  merit  in  the  errors  assigned 
and  urged  in  brief  for  appellants.  We  can- 
not consider  any  others. 

The  judgment  Is  affirmed. 

Affirmed. 

ANDERSON,  SAYRE,  and  SOMERV1LLE, 
JJ.,  concur. 


LOUISVILLE  &  N.  R.  CO.  t.  MASON. 
(Court  of  Appeals  of  Alabama.  Jan.  16,  1914.) 

1.  Carriers  (§  380*)— Action  fob  Wrong- 
ful Ejection— Complaint. 

In  an  action  against  a  railroad  company,  a 
complaint  alleging  that  plaintiff  purchased  and 
had  in  his  possession  a  ticket  over  defendant's 
road,  that,  when  the  ticket  was  demanded  by 
the  conductor,  he  had  misplaced  it,  and  that  the 
conductor,  though  informed  of  this  fact,  ejected 
him,  without  allowing  him  a  reasonable  time  to 
find  the  ticket,  was  not  demurrable  as  failing 
to  show  that  the  ejection  was  wrongful  or  un- 
lawful. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  «  1464-1466,  1469,  1470, 1472;  Dec. 
Dig.  »  380.™] 

2.  Appeal  and  Error  (f  1040*)— Harmless 
Error— Sustaining  Demurrers. 

In  an  action  against  a  carrier  for  ejecting 
a  passenger,  without  affording  him  a  reasonable 
time  to  find  his  ticket,  which  he  had  misplaced, 
the  sustaining  of  a  demurrer  to  a  plea  alleging 
that  the  passenger  was  ejected  because  he  was 
intoxicated,  and  was  using  abusive  and  obscene 
language,  was  not  reversible  error  where  the 
carrier  was  in  fact  allowed  the  benefit  of  such 
plea  under  the  plea  of  general  issue,  whether  or 
not  the  facts  alleged  were  properly  provable  un- 
der the  general  issue,  although  it  would  seem 
that  they  were  properly  so  proven. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g§  4089-4105;  Dec.  Dig.  I 
1040.*] 

3.  Evidence    (§  121*)— Declarations— Res 

GESTiB. 

In  an  action  against  a  carrier  for  wrongful 
ejection,  where  plaintiff  testified  that  he  in- 
formed the  conductor  that  he  had  a  ticket,  but 
had  misplaced  it,  and  that  the  conductor,  with- 
out waiting  for  him  to  find  it,  put  him  off,  the 
testimony  of  another  witness  that  he  also  told 
the  conductor  that  plaintiff  had  a  ticket,  and 
asked  him  not  to  put  plaintiff  off,  was  admis- 
sible as  a  part  of  the  res  gestae,  ana  as  shedding 
light  on  the  conduct  and  motives  of  the  conduc- 
tor. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.^Dig.^1  303,  307-338,  1117,  1119;  Dec. 

4.  Carriers  (f  382*)— Actions  for  Wrong- 
ful Ejection— Exemplary  Damages. 

Where  a  passenger  had  a  ticket,  and  in- 
formed the  conductor  that  he  had  one,  but  that 
he  had  misplaced  it,  and  was  endeavoring  to  pro- 
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dace  it,  and  the  conductor,  in  wanton,  willful, 
or  knowing  disregard  of  the  passenger's  right  to 
a  reasonable  time  within  which  to  find  the  tick- 
et, immediately  stopped  the  train,  and  ejected 
the  passenger,  the  jury  was  warranted  in  in- 
flicting punitive  damages,  though  the  ejection 
was  not  accompanied  by  any  insulting  language 
or  rough  handling  of  the  passenger's  person, 
since  a  wrongful  ejection,  though  the  action  be 
for  a  breach  of  the  contract,  incidentally  in- 
volves a  trespass  vi  et  armis,  and  the  passenger, 
by  yielding  to  slight  force,  does  not  escape  the 
indignity  resulting  from  the  assault,  the  un- 
just imputation  on  his  character,  the  humilia- 
tion, or  the  physical  inconvenience  in  getting  to 
his  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  ff  1478,  1483-1491;  Dec  Dig.  | 
382*] 

5.  Trial  (f  256*}— Instructions— Duty  to 
Request. 

Where  a  party  deems  any  portion  of  the 
conrt's  charge  misleading,  he  should  request  an 
explanatory  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dif.  H  628-641 ;  Dec  Dig.  |  266.*] 
8.  Trial  (f  237*) — Instructions— Degree  or 

Proof  Required. 
It  is  not  error  to  refuse  an  instruction  that, 
if  the  minds  of  the  jury  are  in  a  state  of  confu- 
sion as  to  the  facts  in  issue,  they  cannot  find 
for  plaintiff. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {j  542,  648-561 ;  Dec  Dig.  |  237.*] 

7.  Trial  (I  128*)— Argument  of  Counsel- 
Matters  Not  within  Issues. 

On  the  trial  of  an  action  against  a  corpo- 
ration, the  remarks  of  plaintiffs  counsel  in  his 
closing  argument  when  defendant  was  depriv- 
ed of  all  opportunity  to  answer  them,  after  cau- 
tioning the  jury  against  a  quotient  verdict  that 
if  they  reached  a  verdict  in  that  way,  as  soon  as 
the  jury  room  was  cleared,  there  would  be  some- 
body there  picking  up  scraps  of  paper  to  see  if 
there  was  a  quotient  verdict,  that  if  they  found 
anything  there  that  looked  like  that,  they  would 
have  the  verdict  set  aside,  and  that  "when 
yon  go  and  get  a  verdict  for  this  plaintiff,  or 
any  other  plaintiff  in  this  state  against  a  corpo- 
ration, you  have  got  to  guard  against  every- 
thing," were  highly  improper  as  they  stated 
matters  of  fact  not  in  evidence,  and  that  could 
not  properly  be  introduced  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  309;  Dec  Dig.  f  128.*] 

8.  Appeal  and  Error  (|  230*)— Misconduct 
of  Counsel— Time  for  Making  Objection. 
,  A  judgment  would  not  be  reversed  because 

of  improper  remarks  of  counsel  where  it  did  not 
appear  that  the  rulings  of  the  trial  court  in  re- 
dact thereto  were  promptly  invoked. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  230.*] 

Appeal  from  City  Court  of  Bessemer; 
J  C.  R  Gwin,  Judge. 

Action  by  Thomas  E.  Mason  against  the 
Louisville  ft  Nashville  Railroad  Company 
for  damages  for  ejection.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Count  1  as  amended  is  as  follows:  "Plain- 
tiff claims  of  defendant  $1,000  as  damages  for 
nose  of  action.  Plaintiff  avers:  That  on,  to 
wit,  March  20, 1010,  defendant  was  engaged  In 
operating  its  passenger-  train  over  a  railway 
Une  between  Bessemer,  Jefferson  county,  Ala., 
and  Sumter,  Jefferson  county,  Ala.,  and  over 
what  is  known  as  the  Birmingham  Mineral 


Railroad  Company,  as  a  common  carrier  of 
passengers.  He  purchased  of  defendant's 
agent  at  Bessemer,  Ala.,  a  ticket  for  passage 
on  defendant's  said  train  from  Bessemer, 
Ala.,  to  said  station  Sumter,  Ala.,  and  paid 
defendant's  agent  for  the  same,  said  ticket 
which  was  delivered  to  plaintiff  at  the  time 
of  said  purchase.  That  plaintiff,  after  hav- 
ing purchased  and  procured  the  possession 
of  said  ticket  aforesaid,  then  boarded  de- 
fendant's said  train  at  Bessemer,  Ala.,  to 
be  carried  thereon  to  said  station  Sumter, 
Ala.  Defendant's  conductor  in  charge  and 
control  of  defendant's  said  train  demanded 
of  plaintiff  his  ticket,  at  which  time  plain- 
tiff had  misplaced  said  ticket  in  his  clothing, 
and,  plaintiff  having  Informed  defendant's 
said  conductor  that  he  had  and  did  possess 
the  ticket,  and  had  misplaced  same,  plain- 
tiff avers  that,  on  Informing  defendant's 
conductor  aforesaid,  and  without  giving 
plaintiff  a  reasonable  time  within  which 
to  find  his  ticket,  defendant's  said  conductor 
in  charge  and  control  of  said  train  willfully, 
wantonly,  or  intentionally  ejected  plaintiff 
from  defendant's  said  train,  and  thereby 
wantonly,  willfully,  or  Intentionally  caused 
plaintiff  to  lose  the  money  he  paid  for  said 
ticket,  detained  him  overnight  from  his 
home,  caused  him  to  pay  out  money  for 
lodging,  to  be  humiliated  and  chagrined  by 
being  ejected  in  the  presence  of  other  people 
on  said  train,  caused  him  great  mental  wor- 
ry, compelled  him  to  walk  bacK  the  dis- 
tance of  one  mile,  all  to  his  damage  as 
aforesaid." 

Tillman,  Bradley  ft  Morrow,  and  E.  L.  All, 
all  of  Birmingham,  for  appellant  Pinkney 
Scott  of  Bessemer,  for  appellee 

THOMAS,  J.  [I]  Upon  the  subsequent 
trial  of  this  case,  after  its  reversal  here 
on  former  appeal  (L.  ft  N.  R.  R.  Co.  v.  Ma- 
son, 4  Ala.  App.  353,  58  South.  063,  the  first 
count  of  the  complaint  as  then  amended, 
which  the  reporter  will  set  out,  was  demur- 
red to  on  numerous  grounds,  among  them 
being  the  ground— the  only  one  Insisted  upon 
here  as  being  good— that  the  count  stated  no 
cause  of  action,  in  that  it  failed  to  show 
or  allege  that  the  ejection  complained  of 
was  wrongful  or  unlawful.  The  demurrer 
was  overruled,  and  In  this  we  are  of  opinion 
that  the  trial  court  committed  no  error. 
The  facts  set  forth  in  the  count  show  a 
right  on  the  part  of  the  plaintiff  as  the 
holder  of  a  ticket  to  be  on  that  train,  and 
that  he  informed  the  conductor,  when  his 
ticket  was  demanded,  that  he  then  had  it  on 
his  person,  but  had  misplaced  it — which  fact 
placed  upon  the  conductor  the  duty  of  allow- 
ing him  a  reasonable  time  within  which  to 
find  it — and  a  breach  of  that  duty  Is  al- 
leged, In  that  it  is  alleged  that  the  conduc- 
tor ejected  him,  without  allowing  him  such 
reasonable  time,  which  was  wrongful.   L.  & 
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N.  R.  R.  Co.  r.  Mason,  supra;  Maples  v.  N. 
T.  &  New  Haven  R.  R.  Co.,  38  Conn.  557,  9 
Am.  Rep.  434;  5  Am.  &  Eng.  Ency.  Law, 
596  ;  9  Cyc.  pp.  522-552. 

[2]  The  defendant  pleaded,  In  professed 
confession  and  avoidance,  a  special  plea, 
setting  np  in  effect  that  before  the  expiration 
of  that  reasonable  time  the  conductor  eject- 
ed the  plaintiff,  not  because  he  did  not 
promptly  present  his  ticket,  but  because  the 
plaintiff  was  intoxicated,  and  was  then  us- 
ing abusive  and  obscene  language  on  the 
train  in  the  presence  of  the  other  passengers, 
and  that  his  ejection  was  to  prevent  their 
annoyance,  and  that  no  more  force  was  em- 
ployed to  this  end  than  was  reasonably  nec- 
essary. While  in  some  cases  of  ejection  it 
seems  to  be  held  or  assumed  that  a  special 
plea  is  necessary  in  order  to  get  the  bene- 
fit of  the  defense  set  up  in  the  plea  here 
(Moore  v.  N.  &  Chat  &  St  Louis  Ry.  Co., 
187  Ala.  503,  34  South.  617;  So.  Ry.  Co. 
v.  Lynn,  128  Ala.  297,  29  South.  573),  yet 
It  seems  to  us  that  in  this  case  such  a  de- 
fense is  admissible  and  properly  available 
under  the  plea  of  the  general  issue,  since 
the  facts  set  forth  are  more  in  the  nature 
of  a  traverse,  rather  than  of  a  confession 
and  avoidance,  of  the  said  count  which  the 
plea  assumes  to  answer,  and  which  count 
we  construe  as  averring  that  the  plaintiff 
was  ejected  for  no  other  reason  than  that  he 
did  not  instantly  produce,  though  the  law 
allowed  him  a  reasonable  time  in  which  to 
produce,  his  ticket  on  demand,  which  he 
had  misplaced  about  his  clothing,  and  of 
which  fact  he  informed  the  conductor.  Any 
facts,  therefore,  which  show,  as  the  special 
plea  did,  that  the  conductor  rightfully 
ejected  the  plaintiff  for  other  reasons  or  on 
other  grounds  than  the  one  alleged  in  the 
count  are,  it  occurs  to  us,  in  denial  rather 
than  in  justification  of  the  wrong  alleged. 
However  this  be,  the  court  will  not  be  put  In 
error  for  sustaining  the  demurrer  to  the 
plea,  since  it  appears  that  the  defendant  was 
in  fact  allowed,  without  objection,  the  bene- 
fit of  the  plea  under  his  plea  of  the  general 
issue.  Clearly,  however,  the  facts  set  forth 
in  it  were  not  established. 

While  the  evidence  shows,  and  the  plaintiff 
admitted,  that  he  was  somewhat  under  the 
influence  of  liquor,  it  further  shows  that  his 
conduct  was  not  in  the  least  boisterous  nor 
his  language  either  loud,  abusive,  or  obscene ; 
nor  does  the  conductor  place  his  ejection  of 
him  on  either  of  these  grounds.  He  says: 
"On  leaving  here  [Bessemer]  that  Sunday 
afternoon,  I  worked  the  colored  car  first 
then  the  front  end  of  the  smoker,  and  went 
on  back  to  the  rear  end  of  the  smoker,  and 
found  Mr.  Mason  [the  plaintiff]  standing  up 
against  the  door  [with  others,  the  car  being 
full].  I  asked  him  for  his  ticket  and  he 
told  me  he  did  not  have  any,  and  that  he 
would  pay  me,  or  give  me  a  ticket  when  I 
got  to  Sumter.  I  told  him  I  could  not  wait 


on  him  for  a  ticket  and  that  he  must  give  me 
a  ticket,  or  I  would  have  to  put  him  off.  He 
replied,  *I  have  got  no  money  and  no  ticket 
but  will  pay  you  if  you  haul  me,'  and,  calling 
me  by  name,  said,  'You  know  me  well,  and  1 
ride  with  you  often,'  or  something  to  that 
effect ;  and  I  then  stopped  the  train,  and  let 
him  down — held  him  after  I  led  him  off  the 
steps  to  keep  him  from  falling."  On  the  oth- 
er hand,  the  plaintiff  testified  that  he  pur- 
chased and  boarded  that  train  with  his  ticket 
— a  statement  in  which  he  was  borne  out  by 
his  other  witnesses,  and  which  none  of  the 
defendant's  witnesses  denied,  but  which  one 
of  them  practically  admitted  in  testifying 
that  he  saw  the  plaintiff  with  the  ticket 
shortly  after  his  ejection,  putting  it  at  a 
time  and  place  which  made  the  plain  tiff"  a 
possession  of  the  ticket  Inconsistent  with 
any  other  theory  than  that  he  must  have  al- 
so had  it  while  he  was  on  the  train.  The 
only  material  conflict  in  the  evidence  is  as 
to  what  took  place  at  the  time  the  conductor 
demanded  on  the  train  a  ticket  of  the  plain- 
tiff. 

[3, 4]  We  have  already  given  the  con- 
ductor's version  of  what  occurred  then,  which 
was  all  the  evidence  for  defendant  on  that 
subject   To  the  contrary,  the  plaintiff's  evi- 
dence tended  to  show  that  when  the  con- 
ductor called  on  him  for  a  ticket  he  inform- 
ed him  that  he  had  one,  but  had  misplaced 
It  in  his  pocket  and  Wfis  then  in  the  act  of 
feeling  through  his  pockets,  endeavoring  to 
locate  It,  when  the  conductor,  without  wait- 
ing at  all,  pulled  the  bell  cord,  stopped  the 
train,  and  immediately  put  him  off.  Another 
witness,  who  knew  that  plaintiff  had  the 
ticket  testified  that  he  also  told  the  conductor 
that  the  plaintiff  had  one,  and  asked  him 
not  to  put  him  off.  This  latter  evidence  was 
clearly  admissible  as  a  part  of  the  res  gestae 
(A.  G.  S.  R.  R.  Co.  v.  Tapia,  94  Ala.  230,  10 
South.  236),  and  as  shedding  light  on  the  con- 
duct and  motives  of  the  conductor.    If  the 
Jury  believed  from  the  evidence  that  the 
plaintiff  had  a  ticket,  and  informed  the  con- 
ductor when  he  approached  him  for  it  that 
he  had  one,  but  that  he.  had  misplaced  it  in 
bis  pocket,  and  was  then  endeavoring  to  get 
it  and  produce  it  and  the  conductor,  in 
wanton  or  willful  and  knowing  disregard  of 
the  plaintiff's  right  to  be  allowed  a  reason- 
able time  within  which  to  find  his  ticket  im- 
mediately stopped  the  train,  and  ejected  the 
plaintiff,  giving  him  no  chance  to  find  and 
produce  his  ticket,  then  the  Jury  would  be 
warranted,  we  think,  in  inflicting  punitive 
damages,  although,  as  it  appears,  the  ejec- 
tion was  not  accompanied  with  any  Insult- 
ing language  or  rough  handling  of  plaintiff's 
person.   L.  &  N.  R.  R.  Co.  v.  BizeU,  131  Ala. 
434,  30  South.  777;  Wilkinson  v.  Searcy,  76 
Ala.  180.  The  wrongful  ejection  of  a  passen- 
ger from  a  train,  though  the  action  be  in  case 
for  a  breach  of  duty  arising  out  of  a  con- 
tract incidentally  Involves  a  trespass  vi  et 
armls  of  a  serious  character.  His  wise  die- 
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cretlon  In  yielding  to  slight  force,  rather  than 
resisting  and  bringing  on,  as  he  knows,  a 
greater  force,  may  save  him  of  physical  in- 
jury, though  not  of  the  indignity  to  his  per- 
son resulting  from  the  assault,  and  not  of 
the  unjust  imputation  upon  his  character, 
and  not  of  the  humiliation  he  must  conse- 
quently bear,  and  not  of  the  physical  incon- 
veniences he  must  suffer  subsequent  to  the 
ejection  in  getting  to  his  destination.  For 
some  of  these  a  man  cannot  be  adequately 
compensated  in  money,  and  when  another 
wrongfully,  knowingly,  and  wantonly  or  will- 
fully brings  them  about,  the  law,  in  order  to 
prevent  a  recurrence,  permits  a  jury,  in  its 
discretion,  to  punish  the  offender  by  the  in- 
fliction of  exemplary  damages.  L.  4  N.  R.  R. 
Co.  t.  Blzell,  supra.  As  to  what  was  the 
proper  inference  from  the  evidence  was  for 
the  jury  to  decide,  and  the  court  did  not  err 
in  submitting  the  question  to  them. 

(5]  The  portions  of  the  oral  charge  of  the 
court  which  were  excepted  to  by  the  defend- 
ant and  assigned  as  error  here  were,  when 
read  in  connection  with  the  balance  of  the 
charge,  which  is  set  out  in  full  in  the  bill 
of  exceptions,  free  from  error.  If  the  defend- 
ant deemed  any  portion  misleading,  it  should 
have  requested  an  explanatory  Instruction. 
8a  Ry.  Co.  v.  Wildman,  119  Ala.  666,  24 
South.  784. 

[I]  The  trial  court  will  not  be  put  in  error 
for  refusing  the  charge  requested  by  the  de- 
fendant to  the  effect  that,  if  the  minds  of  the 
Jury  are  in  a  state  of  confusion  as  to  whether 
or  not  plaintiff  Informed  defendant's  conduc- 
tor that  he  had  a  ticket,  the  jury  could  not 
find  for  plaintiff.  Our  Supreme  Court  has 
recently  passed  on  this  question,  and  over- 
ruled the  previous  decisions  upholding  such 
charges.  A.  O.  S.  R.  R.  Co.  v.  Robinson 
(Sup.)  62  South.  813. 

[7,1]  The  defendant  assigns  as  error  here 
certain  remarks  of  the  plaintiff's  counsel  in 
his  concluding  argument  to  which  objection 
was  then  made  by  defendant,  but  which  was 
overruled  by  the  court.  It  is  a  well-estab- 
lished rule  that  it  is  error  for  the  court  to 
suffer  counsel,  against  objection,  to  state 
facts  pertinent  to  the  issue  and  hot  in  evi- 
dence, or  to  state  or  comment  upon  facts  cal- 
culated to  prejudice  which  have  no  bearing 
whatever  upon  the  issues,  and  evidence  of 
which  would  have  been  ruled  out,  or  to  as- 
sume arguendo  such  facts  to  be  in  the  case 
when  they  are  not  Cross  v.  State,  68  Ala. 
478;  Com.  Fire  Ins.  Co.  v.  Allen,  80  Ala.  679, 
1  South.  202;  East  Tenn.  Va.  R.  R.  Co.  v. 
Bayllss,  76  Ala.  466 ;  Moody  v.  A.  G.  S.  R.  R. 
Co.,  99  Ala.  556,  13  South.  233;  East  Tenn. 
Va.  R.  R  Co.  v.  Carloss,  77  Ala.  443.  Here 
the  plaintiff's  counsel,  after  cautioning  the 
Jury  against  a  quotient  verdict,  adds:  "If 
you  reach  a  verdict  by  making  it  in  that  way, 
>s  soon  as  the  jury  room  is  cleared,  where 
you  have  been,  there  will  be  somebody  there 


picking  up  scraps  of  paper  to  see  if  there  is  a 
quotient  verdict,  and,  if  they  find  anything 
there  that  looks  like  that,  they  will  bring  it 
in,  and  have  it  set  aside,  so,  when  you  go  and 
get  a  verdict  for  this  plaintiff,  or  any  other 
plaintiff  In  this  state,  against  a  corporation, 
you  have  got  to  guard  against  everything." 
Here  was  a  statement,  as  of  a  matter  of  fact, 
not  in  evidence,  and  that  could  not  properly 
be  introduced  in  evidence,  implying  that  the 
defendant  corporation  and  all  other  corpora- 
tions, unlike  individual  litigants,  were  dis- 
honest and  unwilling  to  be  bound,  like  indi- 
viduals, by  the  adjudications  of  that  jury  or 
any  other  jury,  but  that,  whenever  a  verdict 
was  rendered  against  one  of  them,  you  had 
"to  guard  against  everything"  to  prevent 
them  from  getting  it  set  aside.  This  may  be 
true,  and  yet  their  cases  should  not  be  prej- 
udiced in  the  eyes  of  the  jury  because  they  re- 
sort to  lawful  methods  to  this  end.  It  is  nev- 
er wrong  in  law  to  do  what  the  law  says  Is 
right,  and  counsel  is  entirely  out  of  his  place 
in  urging  the  contrary  upon  a  jury.  And  on 
the  other  hand,  if  unlawful  methods  not  in 
evidence,  and  not  material  to  the  inquiry, 
have  been  resorted  to  in  other  cases,  it  is 
equally  Improper  for  counsel  to  state  them 
for  the  purpose  of  prejudicing  the  jury  in  the 
case  under  Investigation.  The  unlawful  acts 
of  a  corporation  are  to  be  punished,  not  by 
finding  a  verdict  against  them  on  general 
principles  In  a  suit  not  involving  those  acts, 
but  by  proper  suit  or  prosecution  to  that  end: 
The  remarks  of  counsel  which  we  have  quot- 
ed were  made  in  the  closing  argument  for  the 
plaintiff,  and  when  defendant  was  deprived 
of  all  opportunity  to  answer  them,  and  when 
his  only  means  of  offsetting  their  deleterious 
effect  was  to  object  to  them,  and  get  them 
excluded  by  the  eourt  on  motion,  which  the 
court  declined  to  do.  They  were  highly  im- 
proper, as  said  (Galveston  R.  Co.  v.  Eutac,  72 
Tex.  643,  11  S.  W.  127) ;  but  whether  or  not 
under  the  Alabama  authorities  they  are  suf- 
ficient to  reverse  the  judgment  appealed  from 
we  need  not  decide,  since  it  does  not  appear 
that  the  rulings  of  the  trial  court  with  re- 
spect thereto  were  promptly  Invoked  (B.  R. 
L.  &  P.  Co.  v.  Gonzalez  [Sup.]  61  South.  84). 
In  the  case  cited  our  Supreme  Court,  speak- 
ing to  this  proposition,  said;  "Although  the 
record  shows  that  the  objections  were  sepa- 
rately made  to  each  statement  during  the 
closing  argument,  it  does  not  show  that  they 
were  called  to  the  court's  attention  at  the 
time  each  statement  was  made.  This  may 
well  have  been  done  under  this  recital  an 
hour  or  more  after  the  objectionable  state- 
ments were  made  by  counsel,  and  doubtful 
recitals  must  be  construed  most  strongly 
against  the  exceptor." 

We  have  discussed  the  only  questions  rais- 
ed in  brief,  and,  finding  no  error,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

Affirmed. 
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McWHORTER  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Jan.  18,  1914.) 

1,  Criminal  Law  (|  437*)— Evidence— Dia- 
grams. 

In  connection  with  testimony  of  a  witness 
giving  some  description  of  defendant's  store, 
where  he  testified  to  finding  some  liquors,  a 
diagram  of  the  place,  drawn  by  him,  may  be 
admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1024;  Dec.  Dig.  §  437.*] 

2.  Criminal   Law   (g   747*)  —  Affirmative 
Charge. 

The  evidence  being  conflicting,  defendant 
is  not  entitled  to  the  affirmative  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f§  1714,  1727;  Dec  Dig.  8 
747.*] 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; A.  E.  Gamble,  Judge. 

Terrell  McWhorter  was  convicted  of  violat- 
ing the  prohibition  law,  and  appeals.  Af- 
firmed. 

The  charge  refused  to  defendant,  referred 
to  in  the  opinion,  is  the  affirmative  charge. 

R.  L  Goldsmith,  of  Hayneville,  for  appel- 
lant R.  C.  Brickell,  Atty.  Gen.,  and  W.  L 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  [1]  A  witness  for  the 
state,  after  giving  some  description  of  the 
defendant's  store  and  of  a  stairway  therein, 
and  testifying  as  to  the  finding  of  some  beer 
and  whisky,  in  response  to  a  request  of  the 
solicitor  to  do  so,  drew  a  rough  sketch  or 
diagram  of  the  store.  There  was  no  im- 
propriety in  the  admission  in  evidence  of 
this  diagram  in  connection  with  the  testi- 
mony of  the  witness  in  reference  to  the  place 
in  question.  Alabama  Great  Southern  R.  Co. 
v.  Johnston,  128  Ala.  283,  20  South.  771;  Jar- 
vis  v.  State,  138  Ala.  17,  34  South.  1025. 

[2]  Under  the  conflicting  evidence  adduced, 
the  defendant  was  not  entitled  to  require 
the  court  to  give  the  written  charge  request- 
ed in  his  behalf. 

Affirmed. 


STONE  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Jan.  18,  1914.) 

Criminal  Law  (§  881*)— Verdict— Adultery 
—Fornication— Related  Charges. 

Where  an  indictment  charges  living  in 
adultery  or  fornication  in  the  form  prescribed 
by  Code  1907,  p.  672,  form  69,  the  jury  were 
not  required,  in  finding  the  defendant  guilty,  to 
specify  which  of  the  alternative  related  charg- 
es in  the  indictment  they  found  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |§  2089,  2093;  Dec.  Dig.  8 
881'.*] 

Appeal  from  Circuit  Court,  Autauga  Coun- 
ty; W.  W.  Pearson,  Judge. 

Andrew  Stone  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 


R.  C.  Brickell,  Atty.  Gen.,  and  W.  L.  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  indictment  charges  liv- 
ing in  adultery  or  fornication,  in  the  form 
prescribed  by  the  Code  (Cr.  Code,  p.  672, 
form  69),  and  the  jury  were  not  required,  In 
finding  the  defendant  guilty,  to  specify  which 
of  the  alternative  related  charges  contained 
In  the  Indictment  L  e.,  adultery  or  fornica- 
tion, they  found  to  be  true.  White  v.  State, 
74  Ala.  31. 

The  record  contains  no  error,  and  the 
judgment  of  conviction,  appealed  from  on  the 
record  without  a  bill  of  exceptions,  Is  af- 
firmed. 

Affirmed. 


STARKE  S  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Dec  16,  1913.) 

Criminal  Law  (f  753*)— Criminal  Prosecu- 
tion—Sufficiency  of  Evidence. 

Where  the  evidence  to  show  that  accused 
kept  prohibited  liquors  for  sale  was  entirely 
circumstantial,  and  was  not  inconsistent  with 
his  innocence,  or  sufficient  to  overcome  prima 
facie  the  presumption  of  innocence,  the  general 
affirmative  charge,  requested  by  him,  ahould 
have  been  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  1713,  1727-1739;  Dec.  Dig. 
{  753.*] 

Appeal  from  Circuit  Court,  Washington 
County;  John  T.  Lackland,  Judge. 

"Not  to  be  officially  reported." 

Thomas  Starkes  was  convicted  of  an  of- 
fense, and  he  appeals.  Reversed  and  re- 
manded. 

Turner,  Wilson  &  Tucker,  of  Chaton,  for 
appellant  R.  C.  Brickell,  Atty.  Gen.,  and  W. 
L  Martin,  Asst  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  This  case  is  reversed  on  the 
authority  of  Jones  v.  State,  90  Ala.  630,  8 
South.  383,  24  Am.  St  Rep.  850,  and  12  Cyc 
488,  for  the  refusal  of  the  court  to  give  the 
general  affirmative  charge  requested  by  de- 
fendant The  evidence  relied  on  by  the  state 
for  conviction  of  a  "keeping  for  sale"  the 
prohibited  liquors  was  entirely  clrcumstan- 
tlal,  and  was  not  inconsistent  with  defend- 
ant's innocence,  or  sufficient  to  overcome 
prima  facie  the  presumption  of  his  Innocence. 

Reversed  and  remanded. 


YAZOO  &  M.  V.  R.  CO.  v.  SMITH. 
(No.  16.22L) 
(Supreme  Court  of  Mississippi.   Jan.  26,  1914.) 

Carriers  (§  281*)— Carriage  of  Passengers 
—Duty  of  Carrier. 

While  the  servants  of  a  railroad  company 
must  do  all  they  reasonably  can  to  relieve  a 
passenger  after  an  accident,  their  duty  must  be 
exercised  with  regard  to  the  safety  of  other 
passengers ;  and  where  an  intoxicated  passen- 
ger fell  off  of  a  train  on  which  there  were  more 
than  1,000  passengers,  and  his  absence  was  not 
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noticed  until  the  train  bad  traveled  several 
miles,  it  was  not  negligence  for  the  conductor  in 
charge  to  refuse  to  back  the  train  to  look  for 
him,  it  appearing  that  other  trains  were  noti- 
fied to  watch  for  him,  and  that  to  back  the  train 
would  endanger  all  on  board. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §|  1003-1097,  1241;  Dec  Dig.  f 
28L*] 

Appeal  from  Circuit  Court,  Amite  Coun- 
ty; E.  E.  Brown,  Judge. 

Action  by  R.  J.  Smith  against  the  Yazoo 
k  Mississippi  Valley  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

Mayes  &  Mayes,  of  Jackson,  for  appellant. 
McKnight  ft  McKnight,  of  Vicksburg,  for  ap- 
pellee. 

REED,  J.  Appellee,  R.  J.  Smith,  a  resi- 
dent of  Amite  county,  on  April  11,  1911,  left 
Gloster  for  New  Orleans  on  a  round-trip  ex- 
cursion over  the  Yazoo  &  Mississippi  Valley 
Railroad.  On  his  way  to  New  Orleans,  and 
while  In  that  city,  he  was  drinking.  He  was 
still  under  the  influence  of  liquor  when  he 
started  on  his  return  trip  to  Gloster  on  April 
13,  1911,  and  he  continued  drinking  and  was 
moving  about  on  the  train.  According  to 
his  testimony,  at  about  8  o'clock  in  the  eve- 
ning, when  the  train  was  just  north  of  Burn- 
side,  La.,  he  endeavored  to  go  from  one  pas- 
senger coach  to  another  over  an  open  plat- 
form, and  accidentally  fell,  or  was  in  some 
manner  pushed,  off  the  train,  which  was 
then  running  at  about  30  miles  an  hour.  He 
sustained  painful,  though  not  serious,  Inju- 
ries. He  sued  the  railroad  company  for 
$30,000,  and  the  jury  returned  a  verdict  in 
his  favor  for  $300.  Upon  the  trial,  appellee 
claimed  that  appellant  company  was  negli- 
gent in  failing  to  stop  the  train  and  go  back 
for  the  purpose  of  finding  and  properly  car- 
ing for  him. 

It  appears  from  the  testimony  that  the 
train  had  traveled  some  miles  from  the  point 
where  it  was  when  appellee  was  first  missed 
before  it  was  definitely  determined  that  he 
was  not  aboard.  The  conductor  then  declin- 
ed to  back  his  train,  stating  that  it  would 
endanger  the  lives  of  a  large  number  of  pas- 
sengers; that  It  was  Impracticable  to  do  so 
because  of  the  distance  and  because  it  would 
be  necessary  for  the  flagman  to  walk  at  a 
certain  space  ahead  of  the  train  as  it  was 
being  backed ;  and  that  the  quickest  way  to 
reach  and  relieve  appellee  was  to  notify  oth- 
er trains  following  about  where  he  had  fall- 
en. The  train  consisted  of  some  17  or  18 
coaches  and  had  a  great  many  passengers; 
the  number  being  estimated  at  1,000.  No- 
tice was  given  through  the  chief  train  dis- 
patcher, and  instructions  were  telegraphed 
for  all  trains  to  look  out  for  appellee. 

Appellee  does  not  contend  in  this  appeal 
that  his  fall  from  the  train  was  occasioned 
by  any  negligence  on  the  part  of  the  appel- 
lant's servants. 


We  do  not  see  that  the  action  of  tha  con- 
ductor in  declining,  at  the  time  and  under 
the  circumstances,  to  stop  and  back  his  train 
amounted  to  negligence.  It  is  the  duty  of 
the  servants  of  a  railroad  company  to  do 
all  they  reasonably  can  to  relieve  the  injury 
of  a  passenger  after  an  accident  This  rule 
in  Its  application  must  be  controlled  by  the 
facts  In  each  particular  case. 

Considering  all  of  the  facts  and  circum- 
stances of  this  case,  and  bearing  in  mind  the 
necessity  of  safely  operating  the  excursion 
train  of  many  coaches  and  with  a  large  num- 
ber of  passengers,  we  are  satisfied  that  the 
servants  of  appellant  did  not  fail  in  their 
duty  toward  appellee,  but  that  they  did  what' 
they  reasonably  could  for  his  relief. 

The  facts  make  this  a  very  different  case 
from  that  of  Railroad  Co.  v.  Byrd,  89  Miss. 
808,  42  South.  286,  and  the  rule  therein  an- 
nounced that  the  railroad  company  would  be 
liable,  to  a  passenger  who  fell  or  was  thrown 
from  a  train  through  his  own  negligence,  for 
damages  because  of  the  neglect  of  the  com- 
pany to  give  such  passenger  attention  after 
the  accident  will  not  apply  to  this  case. 

The  peremptory  instruction  asked  by  ap- 
pellant should  have  been  given. 

Reversed,  and  Judgment  here  for  appel- 
lant 


STATE  v.  HOWELL.    (No.  17,075.) 

(Supreme  Court  of  Mississippi.   Jan.  12,  1914.) 

Indictment  and  Intobmation  (|  125*)— Suf- 
ficiency. 

Indictments  charging  the  offense  of  embez- 
zlement are  not  dnplicitous  because  also  charg- 
ing larceny  in  the  same  count,  for,  the  crime 
of  embezzlement  being  of  statutory  origin,  it  is 
customary  for  the  pleader  to  weave  into  a  single 
count  the  elements  of  embezzlement  under  the 
statute  and  of  larceny  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  U  334-400;  Dec- 
Dig,  i  126.*] 

Appeal  from  Circuit  Court,  Attala  County. 

W.  S.  Howell  was  indicted  for  embezzle- 
ment, and,  upon  demurrers  being  sustained  to 
the  indictments,  the  State  appeals.  Reversed 
and  remanded. 

The  two  indictments  referred  to  in  the 
opinion  are  as  follows : 

First :  "That  W.  S.  Howell  in  said  county, 
on  the  2d  day  of  September,  A.  D.  1912,  be- 
ing then  and  there  the  agent,  servant,  em- 
ploye, and  bailee  of  the  Jackson- Wallace 
Company,  a  copartnership,  composed  of  F.  Z. 
Jackson,  Sr.,  L.  Doty  Jackson,  Mrs.  C.  Jack- 
son, and  Harvey  Wallace,  doing  business  un- 
der the  style  and  firm  name  of  'Jackson- Wal- 
lace Company,'  did  then  and  there  unlawful- 
ly, willfully,  and  feloniously  embezzle  and 
fraudulently  secrete  and  convert  to  his  own 
use,  and  make  away  with  and  secrete  with 
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the  felonious  and  fraudulent  Intent  to  embez- 
zle and  convert  to  his  own  use,  $25  of  the 
good  and  lawful  money  of  the  United  States 
of  America,  the  kind  and  description  being  to 
the  grand  Jurors  unknown,  of  the  value  of 
$25,  of  the  property  of  the  said  Jackson- Wal- 
lace Company ;  by  virtue  and  by  means  of  his 
said  agency,  place,  employment,  and  bail- 
ment, as  aforesaid,  did  then  and  there  re- 
ceive, take  into  his  possession,  and  was  then 
and  there  Intrusted  to  his  care,  by  virtue  of 
his  said  place,  agency,  employment,  and  bail- 
ment as  aforesaid,  the  said  sum  of  $25,  of  the 
value  of  $25,  the  kind  and  description  being 
to  the  grand  Jurors  unknown,  the  property  of 
the  said  Jackson-Wallace  Company,  the  said 
money  being  then  and  there  received  by  and 
intrusted  to  him  (the  said  W.  S.  Howell)  for 
and  In  the  name  of  and  on  account  of  the  said 
Jackson-Wallace  Company,  and  afterwards 
did  then  and  there  fraudulently,  unlawfully, 
willfully,  and  feloniously  embezzle,  secrete, 
and  apply  to  his  own  use  the  said  $25  of  the 
property  of  the  Jackson- Wallace  Company,  his 
employer  and  master  as  aforesaid,  from  the 
said  Jackson- Wallace  Company,  willfully,  un- 
lawfully, and  feloniously  did  take,  steal,  and 
carry  away,  contrary  to  the  form  of  the  stat- 
ute in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Mississippi." 

•  Second :  "That  W.  S.  Howell  in  said  coun- 
ty, on  the  2d  day  of  September,  A.  D.  1912, 
being  then  and  there  the  agent,  servant,  em- 
ploye, and  bailee  of  F.  Z.  Jackson,  Sr.,  'did 
then  and  there  unlawfully,  willfully,  and  fel- 
oniously embezzle  and  fraudulently  secrete 
and  convert  to  his  own  use,  and  make  away 
with  and  secrete  with  the  felonious  and 
fraudulent  intent  to  embezzle  and  convert  to 
his  own  use,  $1,541  of  good  and  lawful  money 
of  the  United  States  of  America,  the  kind  and 
description  being  to  the  grand  Jurors  un- 
known, of  the  value  of  $1,541,  of  the  proper- 
ty of  F.  Z.  Jackson,  Sr.;  by  virtue  and  by 
means  of  his  said  agency,  place,  employment, 
and  bailment,  as  aforesaid,  did  then  and 
there  receive,  take  In  his  possession,  and  was 
then  and  Intrusted  to  his  care  by  virtue  of 
his  said  place,  agency,  and  employment,  as 
aforesaid,  $1,541  of  good  and  lawful  money 
of  the  United  States  of  America,  of  tbe  value 
of  $1,541,  the  kind  and  description  of  said 
money  being  to  the  grand  Jurors  unknown, 
and  said  money  being  then  and  there  received 
by  and  intrusted  to  the  said  W.  S.  Howell  for 
and  in  the  name  of  and  on  account  of  the 
said  F.  Z.  Jackson,  Sr.,  and  afterwards  did 
then  and  there  fraudulently,  willfully,  and 
feloniously  embezzle,  secrete,  and  appropri- 
ate to  his  own  use  the  $1,541,  the  property  of 
the  said  F.  Z.  Jackson,  Sr.,  his  employer  and 
master  aforesaid,  from  the  said  F.  Z.  Jack- 
son, Sr.,  willfully,  unlawfully,  and  felonious- 
ly did  then  and  there  steal,  take,  and  carry 
away,  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against 


the  peace  and  dignity  of  the  state  of  Mis- 
sissippi." 

H.  T.  Leonard  and  Thos.  Land,  both  of 
Kosciusko,  and  Geo.  H.  Ethridge,  Asst.  Atty. 
Gen.,  for  the  State, 

COOK,  J.  Appellant  was  indicted  by  the 
grand  Jury  ot  Attala  county  twice  for  the 
crime  of  embezzlement.  Separate  demurrers 
were  interposed  to  the  indictments,  both  of 
which  were  sustained,  and  the  state  appeals. 

Both  Indictments  charge  the  crime  of  em- 
bezzlement in  apt,  technical,  and  compre- 
hensive language,  and  at  the  conclusion 
charges  that  the  defendant  "unlawfully  and 
feloniously  did  take,  steal,  and  carry  away" 
the  property  alleged  to  have  been  embezzled. 
There  were  numerous  assignments  of  demur- 
rer, none  of  which  are  maintainable,  but  we 
shall  notice  the  assignment  that  the  indict- 
ments are  duplicitous  in  that  they  charge 
both  the  crime  of  embezzlement  and  larceny 
in  the  same  count. 

The  indictment  in  State  v.  Journey,  62 
South.  354,  is  very  like  the  indictments  in 
the  present  case,  and  this  court  held  the  in- 
dictment to  be  beyond  criticism. 

Mr.  Bishop,  in  his  Directions  and  Forms, 
has  this  to  say  about  indictments  charging 
embezzlement : 

"401.  Indictment  Peculiar  and  How. — Alike 
under  the  earlier  statutes  of  embezzlement 
and  under  most  of  the  modern  ones,  as  com- 
monly interpreted,  the  indictment  is  required 
to  be  wrought  and  twisted  into  such  special 
shape  as  to  charge,  in  a  single  count  and  as 
one  offense,  two  dissimilar  offenses,  the  one 
statutory  and  the  other  at  common  law.  The 
one  of  these  offenses  is  embezzlement  as  de- 
fined by  the  statute,  and  the  other  is  com- 
mon-law larceny ;  and  the  pleader  must  not 
omit  from  his  allegations  a  particle  of  what 
belongs  to  either,  a  rule,  however,  which  by 
statute  passed  from  time  to  time  has  been 
more  or  less  relaxed.   Hence : 

"402.  Elements  of  Indictment — In  the  ab- 
sence of  a  relaxing  statute,  the  indictment 
must  charge,  in  addition  to  venue  and  time, 
that  the  defendant  did  feloniously  steal,  take 
and  carry  away,  not  so  much  money,  but  such 
and  such  enumerated  coins,  bank  bills,  chairs, 
tables  or  other  articles;  stating  also  the 
ownership  of  them,  and,  as  far  as  the  rule  in 
larceny  requires,  the  value.  This  is  the  lar- 
ceny element,  charged  after  the  manner  of 
the  common  law.  The  other  Is  the  statuto- 
ry element;  and  the  indictment,  into  which 
the  larceny  element  is  woven,  covers  the  par- 
ticular statute,  like  other  indictments  on 
statutes." 

It  would  be  entirely  safe  and  the  better 
practice  for  district  attorneys  to  follow  the 
form  prescribed  by  Mr.  Bishop,  but  we  do 
not  say  that  it  is  necessary  to  charge  larceny, 
but  we  do  hold  that  it  is  entirely  proper  to 
do  so. 

Reversed  and  remanded. 
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TARVBB  v.  STATE. 
(Court  of  Appeals  of  Alabama.  Jan.  IS,  1814.) 
L  Cbiminal  Law  (i  167*)— Fobxeb  Jeopardy 

— MlKDEMJCANOB  AND  pELONT. 

Under  Code  1907,  |  1221,  providing-  that 
conviction  before  a  recorder  shall  not  bar  pros- 
ecution where  the  facts  charged  constitute  a 
felony,  conviction  of  a  misdemeanor  in  a  re- 
corder's court  is  not  pleadable  as  a  defense  to 
an  indictment  charging  a  felony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  804-308,  810,  811;  Dec 
Dig.  S  167.*] 

2.  Criminal  Law  (H  419,  420,  448*)— Admis- 
sibility—Heabsay. 

In  a  prosecution  for  assault  with  intent  to 
murder,  a  question  as  to  what  witness'  brother 
had  come  to  testify  to  called  for  purely  hearsay 
evidence  or  for  a  conclusion  as  to  the  uncom- 
municated  motives  or  intentions  of  another, 
and  hence  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  978-983,  1036-1089.  1041- 
1043,  1045,  1048-1051;  Dec  Dig.  §§  419,  420, 
448.»] 

3.  Criminal  Law  (I  1169*)— Appeal— Harm- 
less Error— Admission  or  Evidence. 

Error,  if  any,  sustaining  an  objection  to  a 
question  as  to  how  much  witness  would  "say" 
defendant  weighed  was  without  prejudice, 
where  defendant  was  permitted,  without  con- 
tradiction, to  testify  as  to  his  weight 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  754,  3088,  8130,  8137-3143; 
Dec  Dig.  |  1169.*] 

1  Witnesses  (i  268*)— Examination— Scope. 

A  question  on  cross-examination  of  a 
state's  witness,  "Don't  you  do  all  the  swear- 
ing ?"  was  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent  Dig.  H  931-948,  959;  Dec.  Dig.  §  268.*] 

5.  Homicide  (f  292*)— Trial— Instructions 
—Issues. 

Where  the  state  confessed  defendant's  plea 
of  former  jeopardy  as  to  all  misdemeanor 
charges  embraced  in  the  indictment  for  assault 
with  intent  to  murder,  and  sought  a  conviction 
for  the  felony,  and  conceded  that  defendant 
might  be  acquitted  if  not  guilty  of  the  felony 
charge,  and  the  court  so  charged,  there  was  no 
prejudicial  error  in  refusing  to  define  the  con- 
stituent elements  of  the  lesser  offenses  embrac- 
ed in  the  general  terms  of  the  indictment 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  IS  597,  598,  600,  601;  Dec.  Dig.  S 
2SG.*] 

6.  Homicide  (§  300*)— Instructions— Self- 
defense. 

A  charge  upon  self-defense,  failing  to  set 
out  the  elements  constituting  it,  was  erroneous 
•a  submitting  a  question  of  law  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ft  614,  616-620,  622-630;  Dec.  Dig. 
1300.*] 

Appeal  from  City  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

Bernard  Tarver  was  convicted  of  assault 
with  Intent  to  murder,  and  he  appeals.  Af- 
firmed. 

The  defendant  interposed  a  plea  setting  up 
that  he  was  charged  and  tried  in  the  record- 
er's court  of  the  dty  of  Mongomery  for  an 
assault  and  battery  on  one  S.  Franco;  that 
he  was  convicted  and  bad  discharged  the 
sentence ;  that  the  recorder  had  full  and 


complete  jurisdiction  of  such  offense,  and  of 
the  person  of  the  defendant;  and  it  Is  alleg- 
ed that  the  said  prosecution  and  conviction 
was  based  upon  and  is  of  the  same  matters 
and  transaction  as  is  alleged  in  this  indict- 
ment or  prosecution. 

L.  A.  Sanderson,  of  Montgomery,  for  ap- 
pellant B,  C.  Brickell,  Atty.  Gen.,  and  W. 
L.  Martin,  Asst.  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  [1]  The  defendant's  convic- 
tion of  a  misdemeanor  in  the  recorder's  court 
of  the  city  of  Montgomery  was  not  pleadable 
as  a  defense  to  this  indictment  charging  a 
felony,  and  the  demurrer  of  the  state  inter- 
posed to  the  defendant's  plea,  seeking  to  set 
up  such  a  defense,  was  properly  sustained. 
Code,  |  1221;  Harris  v.  State,  2  Ala.  App. 
116,  56  South.  55. 

[2]  There  was  no  error  committed  by  the 
court  in  sustaining  the  state's  objection  to 
the  question  asked  the  witness  S.  Franco  by 
defendant's  counsel  on  cross-examination, 
"That  Is  what  your  brother  came  up  to  tes- 
tify to?"  The  matter  called  for  would  be 
based  on  pure  hearsay  or  a  conclusion  reach- 
ed on  the  uncommunicated  motives  or  inten- 
tions of  another.  A  witness  cannot  testify 
to  the  intentions  or  cognition  of  another  per- 
son. Bailey  v.  State,  107  Ala.  151,  18  South. 
234;  Lay  ton  v.  Campbell,  155  Ala.  220,  46 
South.  775,  180  Am.  St  Rep.  17. 

[3]  If  it  was  error  to  sustain  an  objection 
to  the  question  asking  this  witness  how  much 
he  would  "say"  the  defendant  weighed,  it 
was  without  prejudice  to  the  defendant  and 
harmless,  for  the  defendant  was  permitted  to 
testify  what  he  weighed,  and  this  testimony 
was  without  contradiction  in  the  evidence. 

[4]  It  requires  no  discussion  to  show  that 
the  court  properly  sustained  an  objection  to 
the  question,  "Don't  you  do  all  the  swear- 
ing?" asked  the  state's  witness  A.  Franco  on 
cross-examination  by  the  defendant  Other 
rulings  on  the  evidence  are  manifestly  cor- 
rect, and  do  not,  we  think,  require  reasoning 
or  the  citation  of  authority  to  uphold  them. 

[I]  The  state  having  confessed  defendant's 
plea  of  former  jeopardy  as  to  all  misdemean- 
or charges  embraced  In  the  indictment,  and 
placed  itself  in  the  outset  of  the  trial  square- 
ly on  asking  for  a  conviction  of  the  felony, 
conceding  that  the  defendant  was  entitled  to 
an  acquittal  if  not  shown  to  be  guilty  of  the 
felony  charge,  there  could  be  no  prejudicial 
error  based  on  the  rulings  of  the  court  with 
respect  to  refusing  to  define  the  constituent 
elements  of  the  lesser  offenses  embraced  in 
the  general  terms  of  the  indictment,  either 
in  refusing  to  charge  orally,  or  at  the  written 
request  of  the  defendant  thereon,  as  the  Is- 
sues Involved  in  the  trial  did  not  include 
these  matters.  The  court  ex  mero  motu 
charged  the  jury  that  the  defendant's  pleas 
of  former  jeopardy  had  been  confessed  as  to 
all  other  offenses  embraced  in  the  indictment 
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except  the  felony  charge,  and  that  he  could 
only  be  convicted  on  that  charge. 

Refused  charges  Nos.  1  and  2  are  the  gen- 
eral charge,  and  properly  refused. 

[I]  Charge  No.  3,  in  falling  to  set  out  the 
elements  constituting  self-defense,  submits  a 
question  of  law  to  the  Jury. 

The  plea  referred  to  in  charge  4  is  evi- 
dently the,  special  plea  of  former  jeopardy, 
and  it  will  be  seen  from  what  we  have  said 
that  the  court  was  not  in  error  in  refusing 
the  charge. 

No  reversible  error  is  presented,  and  the 
judgment  of  the  trial  court  will  be  affirmed. 

Affirmed. 


FELDER  v.  STATE. 

(Court  of  Appeals  of  Alabama.  Jan.  13,  1914.) 

L  Criminal  Law  (8  622*)— Codefendants— 
Severance  on  Motion  of  State. 

There  is  no  error  in  allowing  a  motion  by 
the  state  for  severance  of  codefendants,  a  de- 
fendant having  no  inherent  right  to  demand 
a  joint  trial,  nor  was  it  error  under  Code  1907, 
§  7842,  which  only  gives  a  codefendant  the 
right  to  demand  a  separate  trial. 

[Ed.  Note.— Por  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1380-1383,  1385,  1386, 
1388-1390;  Dec.  Dig.  |  622.»] 

2.  Criminal  Law  (§  622*)— Severance— Dis- 
cretion of  Court. 

*  Where  one  severance  of  a  number  of  co- 
defendants  has  been  allowed,  any  further  mo- 
tion for  severance  is  addressed  to  the  discretion 
of  the  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  98  1380-1383,  1385,  1386, 
1388-1390;  Dec.  Dig.  8  622.*] 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; A.  E.  Gamble,  Judge. 

Hop  Felder  was  convicted  of  arson,  and 
he  appeals.  Affirmed. 

R.  C.  Rrlckell,  Atty.  Gen.,  and  W.  L.  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  defendant  appeals  from 
a  Judgment  of  conviction  of  arson  in  the  sec- 
ond degree  rendered  by  the  circuit  court  on 
August  27,  1913.  The  transcript  contains  no 
bill  of  exceptions,  and  the  time  for  present- 
ing and  having  a  bill  signed  has  expired. 

[1,2]  The  defendant  was  Jointly  indicted 
with  Walter  Jones,  William  Cowling,  and 
Stephen  Wagner.  On  July  29,  1912,  the 
Jointly  indicted  William  Cowling  demanded 
and  was  granted  a  severance.  Subsequent- 
ly, on  August  26,  1913,  the  prosecution  was 
abated  as  to  Jones  because  of  his  death,  and, 
on  the  motion  of  the  state,  a  severance  was 
granted  as  to  this  defendant  and  Stephen 
Wagner  against  the  objection  of  the  defend- 
ant In  this  there  was  no  error.  There  was 
no  inherent  right  in  the  defendant  to  demand 
a  joint  trial  with  his  codefendant  Wagner 
(Wilkins  v.  State,  112  Ala.  55,  21  South.  56), 
and  the  manifest  intent  of  the  statute  (Code, 
8  7842)  is  to  give  to  a  defendant  Jointly  in- 
dicted with  others  the  right,  at  his  election, 


to  be  tried  separately  (Woodley  v.  State,  103 
Ala.  23,  15  South.  820).  Besides,  after  one 
severance  had  been  allowed,  any  further  mo- 
tion for  severance  was  addressed  to  the  dis- 
cretion of  the  court  Malachi  v.  State,  89 
Ala.  134,  8  South.  104. 

There  is  no  error  shown  by  the  record,  and 
the  judgment  of  the  lower  court  will  be  .af- 
firmed. 

Affirmed. 


FRAZIER  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Jan.  13,  1914.) 

1  Criminal  Law  (8  1036*)— Appeal  —  Re- 
view— Sufficiency  or  Evidence — Request 
tor  Charge. 

In  the  absence  of  any  showing  of  a  request 
for  a  charge,  defendant,  convicted  of  concealing 
stolen  goods,  cannot  have  review  of  the  ques- 
tion of  •sufficiency  of  the  evidence  to  show  lar- 
ceny of  the  property,  or  its  ownership  as  al- 
leged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  1631-1640,  2639-2641;  Dec. 
Dig.  8  1036.*] 

2.  Criminal  Law  (8  1036*)— Appeal—  Re- 
view—Admissibility  of  Evidence — Objec- 
tions and  Exceptions. 

No  objection  to  testimony  or  exception  to 

ruling  thereon  being  shown,  its  admissibility 

cannot  be  considered  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent   Dig.  68  1631-1640,  2639-2641; 

Dec  Dig.  8  1036.*] 

Appeal  from  City  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

Steve  Frasder  was  convicted  of  having 
concealed  stolen  goods,  and  appeals.  Af- 
firmed. 

Mark  D.  Bralnard  and  Hill,  Hill,  Whiting 
&  Stern,  all  of  Montgomery,  for  appellant. 
R.  C.  Brickell,  Atty.  Gen.,  and  W.  L.  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  record  in  this  case 
shows. that  the  defendant  was  indicted,  tried, 
and  found  guilty  by  a  Jury  of  having  con- 
cealed stolen  goods,  alleged  in  the  indict- 
ment to  be  the  property  of  the  Seaboard  Air 
Line  Railroad  Company. 

[1,2]  It  is  urged  by  counsel  for  defend- 
ant in  brief  filed  that  the  evidence  set  out  in 
the  bill  of  exceptions  falls  to  show  a  larceny 
of  the  property,  or  ownership  as  alleged,  and 
that  on  the  ruling  in  the  case  of  Perry  v. 
State,  155  Ala.  93,  46  South.  470,  it  was  er- 
ror to  permit  the  witness  Adams,  the  yard- 
master  of  the  railroad  company,  to  testify 
that  the  goods  checked  "short"  in  the  car. 
We  do  not  see  how  we  can  review  any  of 
these  questions  here,  as  the  bill  of  excep- 
tions shows  no  objection  to  any  testimony  of- 
fered, and  no  exception  to  have  been  reserv- 
ed to  the  court's  ruling  on  the  evidence  or 
any  other  matter.  If  the  general  charge, 
or  any  other  charge,  was  requested  by  the 
state  or  defendant,  it  is  not  shown  by  any 
part  of  the  transcript  The  proceedings 
shown  by  the  record  proper  are  regular  and 
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contain  no  error,  and  nothing  1b  presented 
for  review  of  this  court  In  such  a  condition 
of  the  record  and  bill  of  exceptions  as  would 
require  a  reversal  of  the  judgment  of  con- 
Tiction. 
Affirmed. 


HILL  v.  STATE. 

(Court  of  Appeals  of  Alabama.  Dec  18,  1913.) 

Hojocide  (|  81*) — Drunken  nebs  as  Affect- 
ing Degree. 
Druakenness,  though  voluntary,  rendering 
one  incapable  of  forming  an  intent  or  purpose 
to  do  anything,  reduces  a  homicide,  then  com- 
mitted by  him,  below  manslaughter  In  the  first 
degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  107 ;  Dec.  Dig.  §  81.*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County;  T.  L.  So  well,  Judge. 

Tom  Hill  was  convicted  of  manslaughter, 
and  appeals.   Reversed  and  remanded. 

The  evidence  tended  to  show  that  all  the 
parties  were  drinking,  or  had  been  drinking, 
when  they  met  where  the  difficulty  occurred, 
and  that  there  was  considerable  whisky 
among  them.  Evidence  for  defendant  tends 
to  show  that  he  was  very  drunk  when  he 
fired  the  shot. 

The  following  are  the  charges  refused: 

(1)  "If  the  jury  find  that  defendant  was  so 
drank  that  he  was  Incapable  of  volition,  In- 
capable of  voluntarily  doing  anything,  and 
incapable  of  forming  malice  or  entertaining 
malice,  then  defendant  could  not  be  convicted 
of  anything  more  than  manslaughter  In  the 
second  degree." 

(8)  "If  the  jury  believe  that  defendant,  at 
the  time  he  is  said  to  have  shot  Dave  Dodd, 
was  so  drunk  that  he  was  incapable  of  form- 
ing the  purpose  to  do  a  voluntary  act,  then 
he  cannot  be  convicted  of  any  offense  higher 
than  manslaughter  In  the  second  degree." 

Gunn  &  Powell,  of  Jasper,  for  appellant 
R.  C.  Brickell,  Atty.  Gen.,  and  W.  L.  Mar- 
tin, Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  Charges  1  and  8,  refused 
to  the  defendant,  were  not  abstract,  and  each 
of  them  was  such  a  charge  as  should  have 
been  given,  when  duly  requested  by  the  de- 
fendant Henlnburg  v.  State,  151  Ala.  26, 
43  South.  959.  The  action  of  the  court  on 
these  and  on  other  charges  given  and  refus- 
ed, as  well  as  instructions  given  In  the  oral 
charge,  make  it  plain  that  It  entertained  the 
tiew  that  the  voluntary  drunkenness  of  the 
defendant  though  it  rendered  him  incapable 
of  forming  an  intent  or  purpose  to  do  any- 
thing, could  not  have  the  effect  of  reduc- 
ing a  homicide  committed  by  him  below  the 
grade  of  manslaughter  in  the  first  degree. 
That  this  view  is  an  erroneous  one  is  shown 
by  the  ruling  above  cited. 

Reversed  and  remanded. 


HAAS  BROS.  v.  CRAFT. 
(Court  of  Appeals  of  Alabama   Dec.  16,  1913.) 

1.  Use  and  Occupation  (§  2*)— Agreements 
—Effect. 

An  agreement  reciting  that  defendants 
agreed  to  rent  certain  premises  for  one  year 
at  a  stipulated  rental,  and  to  sign  a  lease  and 
rental  notes  as  soon  as  they  could  conveniently 
be  prepared,  while  only  an  executory  agree- 
ment for  a  lease,  will  justify  a  recovery  of 
rent  at  the  stipulated  rate  for  the  entire  term 
under  a  count  for  use  and  occupation,  without 
any  other  proof  of  use  and  occupation  than  en- 
try by  defendants. 

[Ed.  Note.— For  other  cases,  see  Use  and  Oc- 
cupation, Cent  Dig.  §  12;  Dec  Dig.  §  2.*] 

2.  Use  and  Occupation  (8  11*) — Actions- 
Evidence. 

In  assumpsit  for  the  use  and  occupation 
of  premises,  which  defendants  had  agreed  to 
lease,  the  question  whether  they  had  taken  pos- 
session under  such  agreement  held  for  the  jury'. 

[Ed.  Note.— For  other  cases,  see  Use  and  Oc- 
cupation, Cent.  Dig.  §  27;  Dec  Dig.  8  11.*] 

3.  Evidence  ($  501*)— Opinion  Evidence. 

In  an  action  for  use  and  occupation  of 
premises  for  which  defendants  had  agreed  to 
take  a  lease,  where  plaintiff's  rental  agent  had 
testified  that,  while  the  premises  were  occupied 
by  a  third  person,  the  agent  had  gone  to  de- 
fendants to  collect  the  rent  it  was  not  rever- 
sible error  for  the  court  to  allow  the  witness 
to  testify  that  he  looked  to  defendants  as  ten- 
ants; the  facts  upon  which  his  conclusion  was 
based  having  been  already  stated. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §|  2292-2305;  Dec  Dig.  §  501.*] 

4.  Use  and  Occupation  (|  9*)— Rent— Ac- 
tions—Defenses. 

In  assumpsit  for  use  and  occupation  of 
premises,  into  which  defendants  entered  under 
an  agreement  for  a  lease,  evidence  of  the  bad 
repair  and  unsanitary  condition  of  the  prem- 
ises is  inadmissible,  where  there  was  nothing 
in  the  case  to  indicate  that  plaintiff  had  made 
any  covenant  as  to  the  condition  of  the  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Use  and  Oc- 
cupation, Cent  Dig.  |  25;  Dec  Dig.  |  9.*] 

Appeal  from  Circuit  Court,  Mobile  Coun- 
ty;   Samuel  B.  Browne,  Judge. 

Action  by  John  Craft  against  Haas  Bros., 
and  the  members  of  the  firm.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

The  complaint  Is  based  on  the  common 
counts  on  a  count  for  use  and  occupation, 
and  for  rent  The  agreement  mentioned  is 
as  follows:  "I  hereby  agree  to  rent  the 
premises  located  at  Southwest  St  Louis  and 
Joachim  streets,  No.  253,  St  Louis  street 
for  one  year,  from  Nov.  1,  1911,  to  Oct  31, 
1012,  at  the  rate  of  $426.00  per  annum,  the 
rent  to  be  paid  monthly  on  the  1st  of  each 
month.  Lease  to  be  canceled  in  the  event 
the  green  grocer  shops  are  made  to  go  Into 
the  southern  market  before  expiration  of 
lease.  I  further  obligate  myself  to  sign  a 
lease  as  per  printed  form  and  rent  notes 
for  said  premises  as  soon  us  they  can  be  con- 
veniently prepared,  and  presented  to  me, 
and  further  return  same  to  your  office  with- 
out delay.   Tenant  to  pay  water  rent  Exe- 
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cuted  this  14th  day  of  September.  [Signed] 
H.  B.  Page,  Haas  Brothers."  Lease  also 
contained  an  acceptance  by  Sage  Burgett  and 
Yullle,  as  agents. 

Rlckarby  &  Austin,  of  Mobile,  for  appel- 
lant George  B.  Crawford,  of  Mobile,  for  ap- 
pellee. 

WALKER,  P.  J.  [1]  Though  the  written 
contract  which  one  Page  and  the  appellants 
(defendants  below)  signed  was  not  a  lease 
from  the  appellee,  but  an  executory  agree- 
ment for  a  lease  (Harrison  y.  Parmer,  76 
Ala.  157),  and,  whether  or  not  by  that  con- 
tract the  appellants  became  bound  as  princi- 
pals or  as  sureties,  yet  If  the  execution  of 
it  was  followed  by  the  appellants  entering 
upon  or  assuming  dominion  of  the  premises 
mentioned,  a  recovery  of  the  rent  for  the  en- 
tire term  may  be  had  under  the  count  for 
use  and  occupation,  without  any  other  proof 
of  use  and  occupation  than  such  entry  by 
them,  though  they  quitted  the  premises  be- 
fore the  term  expired ;  and  the  contract  may 
be  looked  to  to  ascertain  the  amount  of  the 
rent  and  the  length  of  the  term  agreed  upon. 
Crommelln  v.  Thiess  &  Co.,  81  Ala.  412,  70 
Am."  Dec.  499;  Howard  v.  Jones,  128  Ala. 
488,  26  South.  129 ;  A.  G.  Rhodes  Furniture 
Co.  v.  Weeden  &  Dent,  108  Ala.  262, 19  South. 
318;  Smith  v.  Pritchett,  98  Ala.  649,  13 
South.  569. 

[2]  Tbere  was  evidence  tending  to  prove 
that  successive  actual  occupants  of  the 
premises  during  the  period  mentioned  in  the 
contract  held  under  the  appellants;  that 
wb,en  the  latter  were  called  on  by  the  appel- 
lee's agent  for  the  rent,  they  did  not  ques- 
tion their  liability,  but  requested  that  it  be 
collected  from  the  then  occupant  of  the 
premises  if  possible.  The  appellants  under- 
took to  show  that  their  dealings  with  the 
property  were  not  for  themselves,  but  were 
in  behalf  of  the  Haas  Bros.  Packing  Com- 
pany, a  corporation  of  which  they  were  the 
managing  officers.  It  was  a  question  for  the 
Jury  whether  the  testimony  to  this  efTect  re- 
butted or  overcame  the  evidence  tending  to 
prove  that  the  appellants,  Haas  Bros.,  who 
signed  the  contract,  exercised  dominion  over 
the  property.  We  cannot  assent  to  the  claim 
that  there  was  an  absence  of  any  evidence 
tending  to  prove  that  the  appellants  entered 
and  held  the  premises  during  the  period  men- 
tioned in  the  contract.  In  connection  with 
this  evidence  it  was  permissible  for  the  con- 
tract to  be  looked  to  for  a  description  of  the 
property  and  the  amount  of  the  rent  agreed 
upon.  We  find  no  error  in  the  rulings  of 
the  court  in  this  connection. 

[3]  Plaintiff's  counsel  asked  the  witness 
Sage,  who  was  one  of  the  plaintiff's  rental 
agents,  "Did  you  or  not  look  to  them — Haas 
Bros. — as  tenants  of  the  property  along  with 
Page?'  It  may  be  conceded  that  the  ques- 
tion was  subject  to  the  objection  made  to  it 


by  the  defendants.  But  it  Is  not  necessarily 
a  reversible  error  to  permit  a  witness  to  state 
his  conclusion  in  answer  to  such  a  question 
when  the  witness  has  already  stated  the 
facts  upon  which  his.  conclusion  was  based. 
Louisville  &  Nashville  R.  Co.  v.  Williams 
(Sup.)  62  South.  679.  This  witness  had  tes- 
tified to  the  fact  that  he,  as  plaintiff's  agent, 
during  the  period  covered  by  the  contract  for 
a  lease,  and  while  the  property  was  actually 
occupied  by  one  who  had  acquired  posses- 
sion of  it  from  some  one  other  than  the  plain- 
tiff or  his  agents,  went  to  the  defendants 
to  collect  of  them  the  rent  for  it  This  con- 
duct of  the  witness  as  testified  to  by  him 
showed  that  he  was  looking  to  them  as  ten- 
ants of  the  property.  This  being  true,  it 
was  not  reversible  error  to  permit  him  to 
state  his  conclusion  to  this  effect 

[4]  The  only  plea  upon  which  the  case 
went  to  the  jury  was  the  general  issue.  The 
assignments  of  error  Upon  the  rulings  by 
which  other  pleas  were  disposed  of  are  not 
sought  to  be  supported  by  argument  There 
was  nothing  in  the  case  to  indicate  that  the 
plaintiff  had  made  any  covenant  or  agreement 
as  to  the  condition  of  the  premises  or  repairs 
upon  them.  In  this  situation  evidence  as  to 
the  premises  being  out  of  repair  or  in  an 
unsanitary  condition  was  not  pertinent  to 
any  issue  in  the  case,  and  the  court  was  not 
in  error  in  excluding  evidence  bearing  only 
upon  such  inquiries.  Murphy  et  al.  v.  Far- 
ley, 124  Ala.  279,  27  South.  442;  Rothe  v. 
Bellingwrath,  71  Ala.  55. 

Obvious  considerations  lead  us  to  the  con- 
clusion that  there  was  no  reversible  error  in 
any  of  the  other  rulings  on  evidence  which 
are  assigned  as  errors.  The  questions  so 
presented  are  not  such  as  to  call  for  a  dis- 
cussion of  them.  We  discover  no  reversible 
error  in  the  record. 

Affirmed. 


HARRISON  v.  BIRMINGHAM  WATER 
WORKS  CO. 
(Court  of  Appeals  of  Alabama,   Dec  16  1913.) 

1.  New  Trial  ({  163*)— Obdeb  Granting — 
Specifying  Grounds. 

It  is  proper  for  the  court  to  grant  a  mo- 
tion for  a  new  trial  on  several  grounds,  without 
specifying  the  particular  grounds  upon  which 
the  court  acted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  330-332;  Dec.  Dig.  §  163.*] 

2.  Appeal  and  Error  (8  854*)— Review— Or- 
ders Granting  New  Trial. 

On  appeal  from  a  jadgment  granting  a  mo- 
tion for  a  new  trial  on  several  grounds,  the 
judgment  will  be  affirmed  if  justifiable  on  any 
of  the  grounds  specified  in  the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  tf  3403.  8404,  3408-3424. 
3427-3430;  Dec  Dig.  §  854.*] 

3.  Waters  and  Water  Courses  (I  201*) — 
Supply  to  Private  Consumers— Defective 
Pipes. 

Where  consumers  of  water  jointly  ownins? 
the  service  line  connected  with  the  main  line 
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of  a  water  company  separately  contract  with  it 
for  water  through  such  service  line  into  their  re- 
spective branches,  without  any  stipulation  re- 
quiring the  company  to  keep  such  line  in  re- 
pair, if  the  common  line  or  any  of  its  branches 
leaks,  and  is  unfit  to  receive  water,  none  of  the 
consumers  can  complain  of  the  cutting  off  of 
the  water  from  the  whole  line,  though  his  in- 
diridual  branch  is  in  repair ;  and  the  same  rule 
applies  to  several  tenants  severally  renting  from 
one  landlord  separate  houses  on  one  service  line 
owned  by  the  landlord,  but  with  separate 
branches,  irrespective  of  the  duty  to  repair 
aa  between  the  tenants  and  the  landlord,  since 
the  company  is  not  required  to  subject  itself 
to  a  liability  to  third  persons  as  for  a  nuisance 
resulting  from  the  leaks,  or  to  put  a  stopcock 
of  its  own  on  the  defective  branch  pipe. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  §  275;  Dec  Dig.  § 
20L*] 

4.  AppkaX.  AND  Erbob  (f  979*)— Review— Ob- 
dees  Granting  New  Trial. 

A  decision  granting  a  new  trial  on  the 
facta  will  not  be  reversed,  unless  the  evidence 
plainly  and  palpably  supports  the  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |g  3871-3873.  3877;  Dec. 
Dig.  |  979.*] 

5.  New  Trial  (|  72*)— Failure  to  Supply 
Water — Actions — Wiight  of  Evidence. 

In  an  action  against  a  water  company  for 
catting  off  plaintiffs  supply  of  water  through  a 
pipe  owned  by  her  landlord,  because  of  the 
defective  condition  of  the  branch  through  which 
another  tenant  was  supplied,  evidence  as  to 
whether  such  branch  was  leaking  when  the 
water  was  turned  off  AeW  to  support  a  judg- 
ment setting  aside  a  verdict  for  plaintiff,  and 
granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  146-148;  Dec  Dig.  g  72.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; John  C.  Pugh,  Judge. 

Action  by  Mrs.  P.  G.  Harrison  against  the 
Birmingham  Water  Works  Company.  From 
a  judgment  setting  aside  a  judgment  for 
plaintiff,  and  granting  a  new  trial,  plaintiff 
appeals.  Affirmed. 

Claud  D.  Ritter,  of  Birmingham,  for  ap- 
pellant London  &  Fltts,  of  Birmingham,  for 
appellee. 

THOMAS,  J.  [1,2]  The  present  is  an  ap- 
peal from  the  judgment  of  the  lower  court 
setting  aside  on  motion  a  judgment  there  ob- 
tained by  the  appellant  against  the  appellee, 
and  granting  to  the  latter  a  new  trial.  Code, 
I  2846.  The  motion  upon  which  the  court 
panted  the  new  trial  contained  four  separate 
grounds,  briefly  stated  as  follows:  That  the 
verdict  was  contrary  to  the  evidence;  that 
the  verdict  was  contrary  to  the  law  as  charg- 
ed by  the  court ;  that  the  jury,  in  rendering 
the  verdict,  disregarded  the  instructions  of 
the  court;  and  that  the  damages  assessed 
by  the  Jury  were  excessive.  The  court,  as  is 
usual,  and  as  was  proper,  in  granting  the 
motion,  did  so  generally,  without  specify- 
ing the  particular  grounds  upon  which  it  act- 
ed; and  It  Is  clear,  therefore,  that,  If  its  ac- 
tion in  granting  the  motion  was  justified  on 
>oy  ground  named  therein,  the  judgment 


setting  aside  the  regular  judgment  should  be 
affirmed. 

The  suit  was  against  the  defendant  (appel- 
lee) water  works  company  for  breach  of  a 
contract  in  cutting  off  plaintiff's  water  sup- 
ply. It  is  undisputed  that  the  company  was 
under  contract  with  plaintiff  to  supply  her 
house  with  water  for  three  months  prior 
and  up  to  April  1,  1911,  and  that  the  water 
was  cut  off  by  it  on  March  21st  at  about 
9  o'clock,  and  remained  cut  off  until  about 
3  o'clock  p.  m.  on  March  23d.  The  real  ques- 
tion of  dispute  in  the  case  was  as  to  whether 
or  not  the  conditions  of  fact  existed  upon  • 
which  the  law  would  authorize  or  justify 
the  defendant  in  cutting  off  the  water. 

In  the  case  of  Birmingham  Water  Works 
Co.  v.  Martini,  2  Ala.  App.  662,  66  South. 
830,  where  the  waterworks  company  was 
sued  in  case  for  maintaining  a  nuisance,  or 
for  aiding  in  doing  so,  in  that  there  was  a, 
leak  In  the  pipes  through  which  its  water  was 
being  conducted  in  serving  it  to  others  than 
the  plaintiff,  whereby  the  water  escaped  from 
the  pipes,  and  formed  pools  on  plaintiff's 
premises,  which  were  complained  of  as  the 
nuisance,  the  court  held  that  the  defend- 
ant water  company  was  liable  to  plaintiff  for 
all  damages  proximately  resulting  from  such 
pools  of  standing  water,  notwithstanding  it 
appeared  that  the  defendant  did  not  own  the 
pipes  from  which  the  water  was  leaking,  and 
had  no  right  and  was  under  no  duty  to  re- 
pair them,  but  was  under  contract  with  the 
owners  of  these  pipes  to  furnish  them  water 
through  these  pipes,  which  the  latter  were  to 
keep  In  repair.  In  discussing  the  defendant's 
liability  for  the  nuisance  resulting  from  the 
water  escaping  from  these  pipes,  whereby  a 
third  party,  the  plaintiff,  was  injured,  the 
court  said:  "It  was  immaterial,  so  far  as 
the  plaintiff  was  concerned,  whether  the 
water  company  owned  the  three  service  pipes 
[from  which  the  water  was  leaking]  or  not 
It  was  also  immaterial  whether  it  was  the 
duty  of  the  water  company  or  their  owners  to 
keep  them  in  repair.  Those  matters  were  for 
the  water  company  and  the  owners  to  set- 
tle between  themselves.  The  water  company 
was  under  no  duty  if  it  did  not  own  the  ser- 
vice pipes,  to  furnish  water  from  its  main  to 
any  person  whose  service  pipe  was  not  in  a 
fit  condition  to  receive  it,  but  was  under  posi- 
tive duty  to  so  use  its  own  property — and  It 
owned  the  water— as  not  to  injure  the  plain- 
tiff or  his  property." 

[S]  It  as  there  held,  where  the  consumer 
owns  the  service  line,  and  contracts  with  the 
water  company  to  furnish  water  through  that 
line,  the  duty  rests  on  him,  in  the  absence  of 
stipulations  to  the  contrary,  to  keep  the  line 
In  fit  condition  to  receive  the  water,  and  If, 
as  there  inferentially  held,  when  he  does  not 
do  so,  he  is  in  no  position  to  complain  of  the 
cutting  off  of  his  water,  then  it  must  follow 
that,  where  the  consumer  owns  the  service 
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line  jointly  with  other  consumers,  all  of 
whom  have  separately  contracted  under  these 
conditions  with  the  water  company  to  furnish 
them  water  through  that  common  line  into 
their  respective  branches  thereof,  none  of 
them  can  complain  of  the  cutting  off  of  the 
water  from  that  line  when  the  pipes  of  either 
the  service  line  or  any  branch  thereof  have 
been  permitted  to  get  out  of  repair,  and  in 
a  condition  unfit  to  receive  the  water.  If  the 
common  line  leaks,  then  clearly  none  of  the 
Joint  owners  can  complain  of  the  cutting  off 
of  the  water,  for  the  duty  is  upon  each  of 
them,  so  far  as  the  water  company  is  con- 
cerned, of  making  the  necessary  repairs,  and 
putting  the  pipe  in  condition;  and  if  only 
one  of  the  several  branches  from  the  common 
line,  through  which  the  water  Is  distributed 
individually  and  separately  to  the  several 
consumers  on  the  common  line,  should  get  out 
of  condition  and  leak,  although  the  branch  be- 
longs individually  to  that  consumer,  the 
water  company  has  a  right  to  cut  the  water 
off  of  the  entire  common  line,  and  thereby 
deprive  the  other  consumers  on  the  common 
line,  though  their  individual  branches  are  in 
repair,  of  water,  if  the  cutting  off  is  neces- 
sary without  its  fault,  to  avoid  the  crea- 
tion or  maintenance  of  a  nuisance  to  property 
owners  not  connected  with  or  interested  in 
the  common  line.  Each  separate  owner  of 
a  branch  from  the  common  line  jointly  owned 
by  them  all  stands  sponsor,  so  far  as  the 
waterworks  company  is  concerned,  in  the  ab- 
sence of  a  stipulation  to  the  contrary  or  con- 
ditions from  which  it  would  be  implied,  not 
only  for  the  keeping  in  necessary  repair  of 
the  common  line,  but  for  the  keeping  in  re- 
pair of  each  branch  thereof,  at  least  to  the 
extent  of  avoiding  the  creation  or  mainte- 
nance of  a  nuisance  on  such  branch  by  the 
water  which  comes  into  it  through  the  com- 
mon line.  If  such  branch  is  out  of  repair  to 
this  extent,  certainly,  It  seems  to  us,  no  one 
of  the  Joint  owners  of  the  common  service 
line — although  his  own  branch  and  the  com- 
mon line  be  In  repair,  and  although  as  be- 
tween such  owners  each  be  Individually  un- 
der duty  to  keep  his  branch  in  repair— can 
complain  of  the  cutting  off  of  his  water  by 
the  water  company  when  that  is  the  only 
means  within  Its  control  of  preventing  a 
nuisance..  One  theory  of  the  evidence  tends 
to  show  such  a  state  of  facts,  and,  if  the 
proposition  of  law  stated  be  not  true,  then 
we  have  this  anomaly:  The  defendant  is 
compelled  by  law  to  keep  its  contract  to  sup- 
ply one  of  such  joint  owners  (the  plaintiff) 
with  water,  or,  failing  to  do  so,  be  mulcted 
in  damages  for  a  breach  of  such  contract, 
when  to  keep  such  contract  would  necessitate 
either  a  llbabllity  for  a  nuisance,  or,  in  order 
to  prevent  it,  would  necessitate  the  repair- 
ing by  defendant  of  a  branch  pipe,  or  the  put- 
ting of  a  stopcock  of  its  own  on  such  branch 
pipe,  when  such  pipe  was  the  private  proper- 
ty of  another,  over  which  defendant  had  no 


control,  and  which  other  was  in  partnership 
with  plaintiff  in.  the  ownership  of  the  com- 
mon service  line  which  fed  such  branch  pipe. 
Under  such  a  condition  of  the  ownership  of 
the  pipes  and  of  the  stopcocks  on  them  at  the 
time  of  the  making  of  the  contract  between 
plaintiff  and  defendant  to  supply  the  former 
with  water,  when  the  contract  is  silent  as 
to  who  should  suffer — plaintiff  or  defendant 
— for  the  failure  of  one  of  such  joint  owners 
to  keep  his  branch  pipe  in  repair,  who  is  to 
suffer?  It  seems  to  us  that,  under  such  cir- 
cumstances, it  should  be  the  plaintiff— wheth- 
er the  nuisance  to  be  avoided  by  the  cutting 
off  of  the  water  be  a  public  or  only  a  private 
one.  She  (the  plaintiff),  with  the  other  joint 
owners,  impliedly  occupies  a  status  with  re- 
spect to  the  water  company  akin  to  that  of 
partners,  and,  if  the  act  of  one  occasions  Che 
necessity  for  cutting  off  the  water  from  them 
all  in  order  to  avoid  the  creation  of  even  a 
private  nuisance  to  innocent  persons,  the 
other  Joint  owners  cannot,  we  think,  main- 
tain an  action  against  the  company  for  cut- 
ting off  their  water.  Each  of  them  had  a 
right  to  build  him  an  individual  line  to  tap 
the  main  of  the  water  company,  and  thereby 
get  a  supply  of  water,  and  be  responsible  and 
suffer  only  for  Ms  own  acts  in  not  keeping 
his  pipe  in  repair;  but  where,  through  a 
desire  to  save  expense,  or  from  any  other 
motive  he  chooses  to  Join  others  in  building 
a  common  line,  he  assumes  the  risk  and 
burden  of  the  consequences  of  the  dereliction 
of  his  partners  in  keeping  the  common  line 
and  their  several  branches  in  repair. 

The  same  principles,  we  think,  are  appli- 
cable to  several  tenants  who  severally  rent 
from  one  landlord  separate  houses,  all  on 
one  service  line,  but  with  separate  branches 
to  each  house.  As  between  them  and  their 
landlord,  he  may  or  not  be  under  duty  to 
keep  the  line  and  branches  in  repair,  depend- 
ing on  the  contract  between  them;  but,  as 
between  them  and  the  water  company,  with 
whom  they  have  severally  contracted  to  fur- 
nish them  water  through  such  line,  they 
stand  in  the  same  position  as  the  joint  own- 
ers to  whom  we  have  adverted,  In  the  ab- 
sence of  an  agreement  to  the  contrary,  and, 
if  one  of  them  suffers  his  branch  to  get  out 
of  repair,  so  that  a  nuisance  cannot  be  pre- 
vented except  by  cutting  off  the  water  from 
all,  then  the  water  company  has  a  right  to 
cut  off  the  water  from  all,  and  is  not  liable 
to  any  of  them  therefor. 

The  court,  in  its  oral  charge  to  the  jury, 
which  appears  to  have  been  the  only  instruc- 
tion given  on  the  subject,  in  effect  charged 
this  to  be  the  law  as  a  logical  deduction  from 
what  was  decided  in  Birmingham  Water 
Works  Co.  v.  Martini,  supra,  from  which  we 
have  hereinbefore  quoted;  nor  is  it  here  in 
any  way  questioned  but  what  this  is  the  law. 
We  have  adverted  to  it  merely  on  account  of 
a  recent  decision  of  our  Supreme  Court  (City 
of  Montgomery  v.  Green  [Sup.]  60  South.  900), 
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which,  on  a  superficial  view,  might  be  thought 
to  be  in  conflict  with  these  principles,  but 
which  we  do  not  so  understand. 

[4]  The  only  question  before  us,  as  herein- 
before pointed  out,  is  based  on  the  assump- 
tion that  the  trial  court  properly  charged 
the  law,  to  which  charge  there  was  neither 
objection  nor  exception;  it  being  contended 
here  that  it  erred  only  as  to  a  matter  Involv- 
ing Its  judgment  on  the  facts  in  setting  aside 
the  verdict  of  the  Jury.  The  rule  governing 
us  in  reviewing  the  action  of  trial  courts  in 
this  particular  has  been  thus  declared  and 
if  ten  reaffirmed:  "Decisions  granting  new 
trials  will  not  be  reversed,  unless  the  evi- 
dence plainly  and  palpably  supports  the  ver- 
dict" so  set  aside.  Cobb  v.  Malone,  92  Ala. 
635,  9  South.  73a  In  the  case  at  bar  it  Is 
clear  to  us  that  the  evidence  does  not  do  so, 
and  that  the  court  properly  set  it  aside,  and 
granted  the  defendant  water  company  a  new 
trial. 

[i]  It  appears  that  plaintiff's  premises, 
though  leased  by  her  and  in  her  possession, 
belonged  to  another  owner,  and  were  on  the 
same  service  line  of  pipes  with  three  or  four 
other  bouses  owned  by  him,  but  which  were 
also  leased  and  in  the  possession  of  other 
tenants,  respectively.  This  service  line  was 
pat  in  by  and  was  the  property  of  the  owner 
of  all  these  houses,  and  it  tapped  at  the 
street  the  water  main,  which  belonged  to  the 
defendant  water  company.  After  leaving  the 
main,  it  branched  off,  so  that  one  branch  of 
the  line — the  first  branch  thereof — served 
plaintiff's  house,  and  other  branches  served 
the  other  houses.  Along  this  service  line,  at 
the  junction  of  each  branch  thereof  with  the 
mam  service  line,  there  was  a  cut-off  or 
stopcock,  whereby  the  water  could  be  cut  off 
of  the  particular  branch  on  which  it  was 
without  cutting  it  off  from  the  other  branch- 
es. Over  this  service  line  and  these  stop- 
cocks, however,  which  were  the  property  of 
another,  as  shown,  the  defendant  had  no  con- 
trol, and,  if  it  should  assume  to  cut  off  the 
water  at  one  of  these  cocks,  there  was  noth- 
ing to  prevent  the  party  on  the  branch  of  the 
line  supplied  through  this  cock,  and  thus 
cat  off  *  from  such  supply,  from  turning  on 
the  cock  again,  and  letting  the  water  in. 
However,  at  the  point  of  the  junction  of  the 
main  service  line  with  the  water  main  in  the 
street  there  was  a  stopcock  which  belonged 
to  the  defendant,  and  over  which  it  had  ex- 
clusive control,  so  arranged  that,  when  de- 
fendant cut  off  the  water  at  this  point,  it 
would  remain  cut  off  from  the  entire  serv- 
ice line  mentioned,  and  all  the  branches 
thereof,  until  defendant  should  turn  it  on 
again.  The  evidence  for  the  defendant  tend- 
ed to  show  that  there  was  a  leak  on  one 
branch  of  this  service  line — the  branch  that 
fed  house  No.  1207,  not  plaintiffs — of  such  a 
character  as  not  only  to  cause  a  great  loss 
of  water  to  defendant,  who  evidently  was 
famishing  it  on  a  flat-rate  basis,  but  as  was 
likely,  If  not  stopped,  to  create,  If  not  already 
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constituting  one,  a  nuisance  to  adjoining 
property  owners;  it  then  standing  in  pools 
under  the  particular  house,  and  running  out 
over  other  people's  yards.  Whereupon  one  of 
defendant's  servants  cut  the  water  off  at  the 
cock  on  the  service  line,  which  fed  the  branch 
of  that  line  on  which  was  located  this  par- 
ticular house  as  well  as  two  others,  but  which 
cutting  off  did  not  In  the  least  affect  plain- 
tiff's water  supply,  whose  house,  as  said,  was 
on  a  different  branch  of  the  service  line— the 
first  branch  after  the  service  line  left  the 
water  main.  Upon  a  subsequent  Inspection 
by  another  of  defendant's  servants,  It  was 
discovered  that  the  water  had  been  turned 
back  on,  either  intentionally  by  some  one  or 
as  a  result  of  the  defective  condition  of  the 
cock,  and  that  the  pipe,  not  having  In  the 
least  been  repaired,  was  leaking  as  badly  as 
ever.  It  was  further  ascertained  that  there 
were  also  leaks  at  plaintiff's  house  and  at 
other  points  on  the  service  line,  whereby 
large  quantities  of  water  were  being  lost  to 
the  defendant  The  defendant's  servant, 
after  notice  given  to  the  plaintiff  and  to  the 
owner  of  the  entire  service  line,  cut  the  wa- 
ter off  of  the  entire  line  at  the  stopcock  of 
its  own,  located,  as  said,  at  the  point  of  in- 
tersection of  this  service  line  with  the  water 
main,  and  which  resulted,  of  course,  in  cut- 
ting off  the  water  from  plaintiff's  premises. 

This,  as  seen,  and  without  dispute  in  the 
evidence,  was  the  only  means  within  defend- 
ant's control,  and  consequently  the  only  sure 
and  effective  means  it  had  of  cutting  off  and 
of  keeping  cut  off  the  water,  and  thereby  of 
stopping  the  leaks,  if  any,  and  preventing,  if 
there  were  such  leaks,  not  only  a  great  loss 
of  water  to  itself,  but  of  avoiding  the  crea- 
tion or  maintenance  of  a  nuisance  and  a 
consequent  liability  therefor.  Birmingham 
Water  Works  Go.  v.  Martini,  supra.  While 
the  plaintiff,  who  was  the  only  witness  for 
herself  on  the  subject  of  the  leaks,  denied 
positively  the  testimony  of  defendant's  wit- 
nesses to  the  effect  that  there  was  a  leak  at 
her  house,  or  on  her  branch  of  pipe,  at  the 
time  of  this  cutting  off  of  the  water,  or  rath- 
er she  claimed  that  these  particular  leaks 
had  been  repaired  before  the  cutting  off  of 
the  water,  yet  she  did  not  deny  the  other 
leaks  testified  to  by  defendant's  witnesses  as 
being  at  said  house  No.  1207  and  at  other- 
places  on  the  service  line.  On  the  contrary, 
she  admitted  the  leaks  at  house  1207,  or 
rather  admitted  In  effect  the  leaky  condition 
of  the  pipes  at  that  place  as  testified  to  by 
defendant's  witnesses,  but  asserted  that  it 
was  not  leaking  there  at  the  time  her  water 
was  cut  off,  not  because  the  pipes  had  been 
repaired — this  she  did  not  contend — but  be- 
cause, she  asserted,  the  water  had  not  been 
turned  back  on  at  that  place,  as  testified  by 
defendant's  witnesses,  after  it  was  first  cut 
off  at  the  private  stopcock  feeding  the  house. 
Her  reasons  for  asserting  that  the  water  had 
not  been  turned  back  on  are  given,  and 
these  were  that  if  the  water  had  been 
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turned  back  on,  ahe  would  have  seen  It 
leaking  at  1207,  as  her  own  house  was  so 
located  that  she  could  see  under  said  house 
1207.  The  fact  that  she  did  not  see  the 
water  leaking  there  Is  not  positive  evidence 
that  It  was  not  leaking  there,  unless  it  be 
farther  shown,  which  was  not  done,  that  she 
was  observing  or  observed  to  see.  Such  a 
statement  as  hers  is  mere  negative  evidence 
(Pool  v.  Devers,  80  Ala.  672)  of  a  weak  char- 
acter, and  not  necessarily  inconsistent  with 
the  positive  evidence  of  defendant's  witnesses 
that  It  was  leaking  there.  Beyond  all  this, 
the  trial  court  saw  the  witnesses  on  each 
aide,  heard  them  testify,  and  observed  their 
tone  and  demeanor,  their  candor  and  lack  of 
candor,  and  their  convenient  failure  of  mem- 
ory, if  any  (none  of  which  is  or  can  be  exhib- 
ited to  us  on  parchment);  and  consequently 
we  require  a  stronger  showing  of  fact  than  is 
here  made  before  we  would  feel  justified  in 
disturbing  its  judgment  Cobb  v.  Malone,  92 
Ala.  630,  0  South.  738. 

The  judgment  of  the  lower  court  granting 
a  new  trial  is  therefore  affirmed. 

Affirmed. 


McCARTY-BAWSON  FURNITURE  CO.  ▼. 

ARMSTRONG. 
(Court  of  Appeals  of  Alabama.  Dec.  16,  1918.) 

Certiorari  (5  65*)— Statutory  Writ. 

Where  the  allegations  of  the  petition  for 
common-law  certiorari  showed  that  the  judg- 
ment of  the  court  of  common  pleas  complained 
of  was  merely  erroneous,  and  not  void,  the 
writ  issued  on  the  petition  may  be  treated  as 
a  statutory  writ  of  certiorari,  having  the  effect 
of  removing  the  case  to  the  circuit  court  for 
trial  de  novo,  so  that  it  was  error  to  quash  the 
writ  issued,  and  order  a  writ  of  procedendo 
to  issue  to  the  court  of  common  pleas. 

[Ed.  Note.— For  other  cases,  see  Certiorari. 
Cent  Dig.  §g  176,  177 ;  Dec  Dig.  §  65.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; C.  D.  Smith,  Judge. 

"Not  to  be  officially  reported." 

Action  between  the  McCarty-Rawson  Fur- 
niture Company  and  Mrs.  A.  H.  Armstrong. 
From  an  adverse  judgment,  the  Furniture 
Company  appeals.   Reversed  and  remanded. 

C.  D.  Rltter,  of  Birmingham,  for  appellant 
George  E.  Bush,  of  Birmingham,  for  appel- 
.lee. 

WALKER,  P.  J.  The  case  at  bar  is  not 
distinguishable  from  Hines  v.  Tribble,  4 
Ala.  App.  237,  57  South.  266.  Under  the  au- 
thority of  the  ruling  made  in  that  case,  It 
must  be  held  that  the  court  should  have 
treated  the  writ  Issued  on  the  appellant's  pe- 
tition— the  averments  of  which  showed  that 
the  judgment  of  the  court  of  common  pleas 
which  was  complained  of  was  merely  errone- 
ous, and  not  void— as  a  statutory  writ  of 
certiorari,  having  the  effect  of  removing  the 
case  into  the  circuit  court  for  trial  there 
de  novo,  and  that  the  latter  court  was  In 


error  In  disposing  of  the  case  by  quashing 
that  writ,  and  ordering  a  writ  of  procedendo 
to  issue  to  the  court  of  common  pleas. 
Reversed  and  remanded. 


RAMEY  v.  STATE. 
(Court  of  Appeals  of  Alabama.  Dec  16,  1913.) 

1.  Criminal  Law  (I  1092*)  —  Appeal  —  Bill 
or  Exceptions— Time  of  Filing. 

Where  a  judgment  of  conviction  was  ren- 
dered on  February  14th  and  the  bill  of  excep- 
tions was  first  presented  to  the  judge  on  June 
21st  it  was  not  presented  within  the  90  days 
from  the  date  of  judgment  entry,  as  required 
by  Code  1907,  |  3019,  so  that  accused's  motion 
to  establish  a  bill  of  exceptions  will  be  denied, 
though  defendant  confessed  judgment  for  the 
fine  and  costs  on  February  22d;  the  time  for 
presenting  the  bill  running  from  the  entry  of 
judgment  of  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2803,  2829,  2834-2861, 
2919;  Dec  Dig.  |  1092.*] 

2.  Criminal  Law  (|  1114*)— Appeal— Bill 
or  Exceptions. 

If  the  bill  of  exceptions  was  presented 
more  than  90  days  after  rendition  of  judgment 
but  within  90  days  from  the  overruling  of  a 
motion  for  new  trial,  it  would  only  present  for 
review  the  action  of  the  court  in  overruling  the 
motion  for  new  trial,  if  such  action  were  re- 
viewable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2918,  2921;  Dec  Dig.  g 
1114.*] 

8.  Criminal  Law  (§  1156*)— Appeal—  Review 

—Motion  for  New  Trial. 

The  ruling  on  a  motion  for  new  trial  in 
a  criminal  case  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  3067-3071;  Dec  Dig.  | 
1166*] 

4.  Indictment  and  Information  (8  110*)  — 
Sufficiency— Language  or  Statute. 

The  indictment,  in  a  prosecution  for  aiding 
a  prisoner  to  escape,  alleged  that  accused  did 
convey  to  the  county  jail  of  a  certain  county, 
"saws,  things  useful  to  aid  a  prisoner  to  escape 
therefrom,  with  intent  to  facilitate  the  escape 
of  N.,  a  prisoner  lawfully  confined  therein  un- 
der a  charge  from  the  criminal  offense  of  mur- 
der, and  B.,  a  prisoner  also  confined  therein, 
under  a  conviction  in  the  criminal  court  of  a 
felony"  named.  Code  1907,  |  6870,  provides 
that  any  person  who  conveys  into  the  county 
jail  any  tool,  instrument  or  other  thine  use- 
ful to  aid  any  prisoner  to  escape,  with  the  in- 
tent to  facilitate  the  escape  of  any  prisoner, 
lawfully  confined  therein  under  a  charge  of  fel- 
ony, shall  be  imprisoned,  etc.  Held,  that  the 
indictment  was  sufficient  substantially  follow- 
ing the  language  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  «  289-294;  Dec 
Dig.  |  110.*] 

5.  Indictment  and  Information  (§  110*)  — 
Statutory  Offenses. 

As  a  rule,  a  statutory  offense  may  be 
charged  in  the  language  of  the  statute. 

TEd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  55  289-294;  Dec 
Dig.  §  HO.*] 

6.  Indictment  and  Information  (i  125*)  — 
Misjoinder  or  Offenses. 

Under  Code  1907,  i  7151,  providing  that 
when  offenses  are  of  the  same  character  and 
subject  to  the  same  punishment,  defendant  may 
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be  charged  with  the  commission  of  either  in 
the  same  count  in  the  alternative,  an  indict- 
ment, charging  that  defendant  furnished  tools 
with  intent  to  aid  in  the  escape  of  N.  and  B., 
prisoners  in  the  county  jail,  was  not  demurra- 
ble because  of  misjoinder. 

(Ed,  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  834-400;  Dec. 
Dig.  |  125.*] 

Appeal  from  Criminal  Court,  Jefferson 
County;  S.  E.  Greene,  Judge. 

Travis  Milton  Barney  was  convicted  of 
aiding  a  prisoner  to  escape,  and  appeals.  Af- 
firmed. 

The  indictment  contained  three  counts,  as 
follows:  "Omitting  formal  charging  part, 
Travis  Milton  Ramey  did  convey  into  the 
county  jail  of  Jefferson  county,  Ala.,  saws, 
things  useful  to  aid  a  prisoner  to  escape 
therefrom,  with  intent  to  facilitate  the  es- 
cape of  Will  Nabors,  a  prisoner  lawfully  con- 
fined therein  under  a  charge  for  the  criminal 
offense  of  murder,  and  William  Mosely 
Bailey,  a  prisoner  lawfully  confined  therein, 
under  a  conviction  In  the  Criminal  Court  of 
Jefferson  County,  Ala.,  of  a  felony  [naming 
it]."  The  second  count  omitted  the  name  of 
William  Mosely  Bailey,  and  was  otherwise 
the  same  as  the  first;  the  third  count  omit- 
ted the  name  of  Will  Nabors,  and  otherwise 
was  the  same  as  the  first  count 

Travis  Milton  Ramey,  of  Birmingham,  for 
appellant  R.  C.  Brlckell,  Atty.  Gen.,  and 
W.  L.  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

PELHAM,  J.  II]  It  is  shown  by  a  cer- 
tificate of  the  trial  judge  appended  to  the  bill 
of  exceptions  sought  to  be  established  on  this 
appeal  that  the  bill  was  first  presented  to 
the  judge  on  the  21st  day  of  June,  1913,  and 
was  "refused  because  not  presented  within 
the  time  required  by  law."  It  Is  conceded 
that  June  21st  Is  the  true  date  of  presenta- 
tion. The  judgment  entry  set  out  In  the 
transcript  shows  that  the  defendant  was 
tried  and  convicted,  and  a  judgment  of 
guilty  entered  and  a  fine  of  $50  assessed 
against  him  on  the  14th  day  of  February, 
1813.  From  this  judgment  of  conviction  of 
the  offense  charged,  based  on  and  following 
the  verdict  of  the  jury,  and  fixing  the  fine 
in  the  amount  of  $60  as  assessed  by  the 
jury,  an  appeal  would  lie,  and  the  time  with- 
in which  a  bill  of  exceptions  could  have 
been  presented  to  bring  the  presentation 
within  the  time  required  by  law  must  be 
computed  from  the  date  of  this  judgment  of 
conviction  rendered  on  the  14th  day  of  Feb- 
ruary, 1913;  and,  the  bill  not  having  been 
presented  within  the  90  days  from  the  date 
on  which  judgment  was  entered,  as  provid- 
ed by  the  statute  (Code,  f  3019),  the  appel- 
lant's motion  to  establish  a  bill  of  exceptions 
must  fail. 

[2, 1]  It  appears  from  the  judgment  entry 
that  the  defendant  confessed  judgment  for 


the  fine  and  costs  on  February  22,  1913,  and 
that  the  court  suspended  sentence  pending 
an  appeal  on  the  24th  day  of  March,  1913. 
It  Is  variously  insisted  that  the  bill  of  ex- 
ceptions was  presented  within  the  time  re- 
quired by  law  because  of  the  action  of  the 
court  shown  to  have  been  taken  upon  these 
dates,  and  for  the  reason  that  defendant's 
motion  for  a  new  trial  was  overruled  on 
March  22,  1913.  Even  If  it  would  be  proper, 
which  it  is  not  to  take  the  date  on  which 
the  fine  and  costs  were  confessed  as  the  time 
from  which .  the  90  days  should  commence 
to  run,  still  the  bill  would  not  have  been 
presented  within  the  time.  The  presentation 
having  been  made  more  than  90  days  after 
rendition  of  the  judgment  even  If  it  had 
been  made  within  90  days  from  the  date  on 
which  the  motion  for  a  new  trial  was  over- 
ruled, nothing  could  be  presented  by  It  ex- 
cept the  action  of  the  court  In  overruling  the 
motion  for  a  new  trial  (Yolande  C.  &  O.  Co. 
v.  Norwood,  4  Ala.  App.  391,  58  South.  118), 
and  the  action  of  a  trial  court  in  passing 
on  such  a  motion  in  a  criminal  case  is  not 
reviewable  here  (Mangrall  v.  State,  1  Ala. 
App.  189,  55  South.  446).  Moreover,  the  bill 
of  exceptions  was  not  presented  within  90 
days  from  overruling  the  motion.  The  rec- 
ord shows  that  the  motion  was  overruled  on 
March  22,  1913,  and  the  bill  was  not  present- 
ed to  the  trial  judge  until  June  21,  1913. 

[4]  The  indictment  charges  the  offense  in 
the  language  of  the  statute.  The  demurrers 
were  not  well  taken,  and  the  court  properly 
overruled  them.  Code,  |  6870;  Walker  v. 
State,  91  Ala.  32, 10  South.  30. 

[I]  It  is  the  general  rule  that  an  offense 
created  by  statute  may  be  charged  in  the  lan- 
guage of  the  statute.  Sellers  v.  State,  7 
Ala.  App.  78,  61  South.  485. 

[I]  The  indictment  was  not  subject  to  de- 
murrer because  of  misjoinder.  Code,  8  7151, 
and  authorities  there  collected  and  cited. 

The  record  presents  no  error,  and  the 
Judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 


STATE  v.  DODD. 
(Court  of  Appeals  of  Alabama.  Dec.  16,  1913.) 

Bastards  (§  92*)  —  Appeal  —  Avfibmance  — 

Faxlube  to  Assign  Ebbob. 

A  judgment  discharging  defendant  in  bas- 
tardy proceedings  will  be  affirmed,  where  no 
errors  are  assigned,  on  an  appeal  taken  in  the 
name  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  H  228-239;  Dec.  Dig.  §  92.»] 

Appeal  from  Circuit  Court  Winston  Coun- 
ty; J.  J.  Curtis,  Judge. 

Proceedings  by  the  State  against  William 
Dodd.  From  a  judgment  discharging  defend- 
ant, complainant  appeals.  Affirmed. 

R,  C.  Brlckell,  Atty.  Gen.,  and  W.  L.  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State.  Ray 
&  Cooner,  of  Jasper,  for  appellee. 
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THOMAS,  J.  This  Is  an  appeal,  In  the 
name  of  the  state,  taken  under  section  6388 
of  the  Code  by  the  complainant  In  a  bastardy 
case  from  a  Judgment  of  the  circuit  court 
discharging  the  defendant  No  errors  are 
here  assigned.  Consequently  the  judgment 
below  must  be  and  Is  affirmed.  Williams  v. 
State,  117  Ala.  190,  28  South.  42;  Perry  v. 
State,  1  Ala.  App.  268,  65  South.  1086. 

Affirmed. 


BROWN  v.  STATE. 
<Comt  of  Appeals  of  Alabama.  Dec  16,  1918.) 
Cwminal  Law  (f  338*)— Evidence— Reputa- 
tion of  Thibd  Parties. 

Where,  in  support  of  a  plea  of  insanity,  the 
defendant  offered  evidence  having  some  tend- 
ency to  prove  that  he  was  mentally  unbalanced 
in  consequence  of  information  which  had  come 
to  him  of  the  existence  of  illicit  relations  be- 
tween his  wife  and  the  deceased,  the  admission 
in  rebuttal  of  evidence  as  to  the  general  reputa- 
tion of  the  wife  for  chastity,  she  not  being  a 
witness,  was  reversible  error,  evidence  as  to 
the  character  or  reputation  m  of  third  persons 
being  irrelevant  and  inadmissible,  and  the  char- 
acter of  the  wife  cannot  be  made  a  direct  subject 
of  Inquiry  on  the  trial  of  the  husband  for  crime, 
when  she  is  not  a  witness  and  not  interested  in, 
or  in  any  manner  connected  with,  the  prosecu- 
tion or  defense. 

[Ed.  Note.— For  other  cases;  see  Criminal 
Law,  Cent  Dig.  §§  752.  753,  755,  756,  787,  788, 
801,  855;  Dec  Dig.  §  33a*] 

Appeal  from  City  Court  of  Mobile;  O.  J. 
Semmes,  Judge. 

William  J.  Brown  was  convicted  of  crime, 
and  he  appeals.  Reversed. 

C.  W.  Tompkins  and  Harry  B.  Groom,  both 
of  Mobile,  for  appellant  R.  C.  Brickell,  Atty. 
Gen.,  and  W.  L.  Martin,  Asst  Atty.  Gen.,  for 
the  State. 

WALKER,  P.  J.  In  support  of  his  plea  of 
not  guilty  by  reason  of  .  insanity,  the  defend- 
ant offered  evidence  having  some  tendency  to 
prove  that  he  was  mentally  unbalanced  or 
overwrought  in  consequence  of  information 
which  had  come  to  him  of  the  existence  of  il- 
licit relations  between  his  wife  and  the  de- 
ceased. Over  objections  and  exceptions  duly 
made  and  reserved  by  the  defendant,  the 
prosecution  was  permitted  to  introduce  in 
rebuttal  the  testimony  of  several  witnesses 
to  the  effect  that  they  know  the  general  rep- 
utation as  to  chastity  and  virtue  of  the  de- 
fendant's wife  in  the  community  in  which 
she  lived,  and  that  that  reputation  was  good. 
We  are  of  opinion  that  the  court  was  in  error 
in  admitting  this  testimony.  The  person, 
whose  general  reputation  in  the  respect  men- 
tioned was  permitted  to  be  testified  about, 
was  not  a  witness  in  the  case,  and  her  repu- 
tation was  not  a  matter  within  the  issues  to 
be  passed  on.  We  discover  nothing  about 
this  testimony  to  remove  it  from  the  influ- 
ence of  the  general  rules  that  evidence  as  to 
the  character  or  reputation  of  third  persons 
is  irrelevant  and  inadmissible,  and  that  the 


character  of  the  wife  cannot  be  made  a  di- 
rect subject  of  inquiry,  on  the  trial  of  the 
husband  for  crime,  when  she  is  not  a  wit- 
ness and  not  interested  in,  or  in  any  man- 
ner connected  with,  the  prosecution  or  de- 
fense. Rollings  v.  State,  160  Ala.  82,  49 
South.  829;  Koch  v.  State,  116  Ala.  99,  22 
South.  471 ;  12  Cyc.  418.  The  defendant  had 
not,  by  the  testimony  he  had  offered  as  to  In- 
formation Imparted  to  him  of  specific  mis- 
conduct of  his  wife,  raised  an  issue  or  ques- 
tion as  to  her  general  reputation  in  any  re- 
spect, so  as  to  make  evidence  to  the  effect 
that  she  had  a  good  reputation  for  chastity 
admissible  in  rebuttal.  The  evidence  offered 
by  him  was  not  properly  subject  to  be  rebut- 
ted or  discredited  by  irrelevant  and  inadmis- 
sible testimony  as  to  the  good  reputation  for 
chastity  of  a  person  whose  character  or  repu- 
tation was  a  matter  foreign  to  any  Issue  in 
the  case. 

Other  questions  presented  need  not  be 
passed  on,  as  such  of  them  as  would  have 
merited  discussion  in  any  event  are  not  like- 
ly to  arise  in  another  trial. 

Reversed  and  remanded. 


DOTY  v.  STATE. 
(Court  of  Appeals  of  Alabama.  Dec  18, 1918.) 

1.  Criminal  Law  (f  789*) — Instructions— 
Reasonable  Doubt. 

A  requested  instruction  that  if  there  was 
one  single  fact  proved  to  the  satisfaction  of  the 
jury  which  was  inconsistent  with  defendant's 
guilt,  it  was  sufficient  to  raise  a  reasonable 
doubt  of  guilt  and  the  jury  should  acquit 
should  have  been  given  where  there  was  evi- 
dence tending  to  prove  the  existence  of  facts 
inconsistent  with  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967;  Dec  Dig.  |  789.*] 

2.  Criminal  Law  (|  789*) — Instructions— 
Reasonable  Doubt. 

An  instruction  to  the  jury  "that  each  and 
every  one  of  you  is  entitled  to  have  his  own 
conception  of  what  constitutes  a  reasonable 
doubt  of  the  guilt  of  this  defendant"  but  that 
before  they  could  convict  the  evidence  must  be 
so  strong  that  it  convinces  each  juror  of  de- 
fendant's guilt  beyond  all  reasonable  doubt 
was  not  error  because  of  the  quoted  part,  in 
view  of  the  remainder  of  the  instruction;  the 
instruction  merely  being  to  the  effect  that  if 
after  considering  the  evidence  any  juror  had 
what  he  deemed  a  reasonable  doubt  of  guilt  he 
was  not  bound  to  find  accused  guilty  merely  be- 
cause other  jurors  did  not  believe  likewise. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |fi  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967;  Dec  Dig.  §  789.*] 

Appeal  from  Circuit  Court,  Blount  County ; 
J.  E.  Blackwood,  Judge. 

John  Doty  was  convicted  of  assault  with 
intent  to  murder,  and  appeals.  Reversed 
and  remanded. 

The  following  charges  were  refused  to  de- 
fendant: 

(5)  "The  court  charges  the  Jury  that,  if 
there  is  one  single  fact  proved  to  the  satta- 
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faction  of  the  Jury  which  Is  Inconsistent  with 
defendant's  guilt,  this  Is  sufficient  to  raise 
reasonable  doubt  of  his  guilt,  and  the  jury 
should  acquit." 

(3)  "The  court  charges  the  jury  that  each 
and  every  one  of  you  is  entitled  to  have  his 
own  conception  of  what  constitutes  a  rea- 
sonable doubt  of  the  guilt  of  this  defendant; 
that,  before  yon  can  convict  this  defendant, 
the  evidence  must  be  so  strong  that  it  con- 
vinces each  juror  of  defendant's  guilt  be. 
yond  all  reasonable  doubt;  and  if,  after  a 
consideration  of  all  the  evidence,  a  single  ju- 
ror has  a  reasonable  doubt  of  defendant's 
guilt,  then  you  cannot  find  defendant  guilty." 

Russell  &  Johnson,  of  Oneonta,  for  appel- 
lant R.  0.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  [1]  There  was  evidence 
in  the  case  tending  to  prove  the  existence  of 
facts  inconsistent  with  the  defendant's  guilt 
This  being  true,  he  was  entitled  to  have  the 
court  give  written  charge  5  requested  by 
him.  Walker  v.  State,  153  Ala.  31,  45  South. 
fAO;  Simmons  v.  State,  158  Ala.  8,  48  South. 
006;  Kirk  wood  v.  State,  8  Ala.  App.  15,  57 
South.  504.  The  error  committed  in  the  re- 
fusal to  give  that  charge  was  not  cured  by 
the  giving  of  any  other  charge  requested,  as 
the  proposition  there  stated  as  to  the  legal 
sufficiency  of  the  evidence  mentioned  to 
raise  a  reasonable  doubt  of  the  defendant's 
guilt  was  not  covered  by  any  written  charge 
given. 

[2]  Written  charge  3,  requested  by  the  de- 
fendant Is  substantially  identical  with  one 
which  was  approved  by  the  Supreme  Court 
of  Mississippi  In  the  case  of  Bell  v.  State,  89 
Miss.  810,  42  South.  542,  119  Am.  St  Rep. 
722,  11  Ann.  Cas.  431.  We  think  that  the 
opinion  rendered  in  that  case  sufficiently  vin- 
dicates the  correctness  of  the  charge.  The 
only  debatable  feature  of  it  Is  the  proposi- 
tion stated  In  its  first  clause.  Mitchell  v. 
State,  129  Ala.  23,.  30  South.  348.  And  we  do 
not  think  that  the  statement  made  in  that 
clause  is  subject  to  any  just  criticism.  If 
U  had  stood  by  itself  in  a  separate  charge,  it 
may  be  that  the  court  would  not  have  been 
chargeable  with  error  for  refusing  to  give  it, 
because  of  its  failure  to  hypothesize  the  ne- 
cessity of  the  doubt  referred  to  being  one 
arising  upon  a  consideration  of  the  evidence 
in  the  case ;  but  connected  as  the  statement 
is  with  the  other  portions  of  the  charge,  it 
Is  plain  that  it  Is  only  such  a  doubt  that  is 
spoken  of,  and  that  the  only  subject  dealt 
with  in  the  clause  in  question  Is  the  right  of 
each  juror  to  exercise  his  own  individual 
Judgment  In  reaching  a  conclusion  as  to 
what  amounts  to  or  constitutes  a  reasonable 
doubt  of  the  defendant's  guilt  It  is  not 
questionable  that  this  Is  a  matter  upon 
which  It  Is  the  right  and  duty  of  each  Juror 
to  act  on  his  own  conception  or  conviction. 


If,  after  a  consideration  of  the  evidence, 
there  Is  left  in  his  mind  what  he  deems  to  be 
a  reasonable  doubt  of  the  defendant's  guilt 
he  is  under  no  duty  to  join  in  a  verdict  of 
guilt  because  the  other  jurors  do  not  concur 
In  that  view.  The  clause  in  question,  In  the 
connection  In  which  it  Is  found,  Imports  no 
more  than  this,  and  the  presence  of  this 
proposition  in  the  charge  did  not  warrant 
the  court  in  refusing  to  give  it 
Reversed  and  remanded. 


YOUNG  STATE. 
(Court  of  Appeals  of  Alabama.  Dec.  18,  1913.) 

1.  Criminal  Law  (§  434*)— Evidence— Books 
and  Items  or  Account. 

A  witness  cannot  testify  to  entries  on 
books  or  to  items  on  statements  of  account 
when  he  has  no  personal  knowledge  of  their 
correctness,  although  such  witness  could  testify 
that  statements  had  been  received  from  a  bank 
to  show  the  existence  of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1023;  Dec.  Dig.  §  434.*] 

2.  Criminal  Law  (§  1169*)— Prejudicial  Er- 
ror—Evidence. 

Although  the  evidence  of  embezzlement  of 
a  check  was  complete  without  illegal  proof  of 
one  who  read  from  a  bank  statement,  of  the 
correctness  of  which  he  had  no  knowledge,  that 
the  check  alleged  to  have  been  embezzled  had 
been  charged  against  the  complaining  witness, 
yet  when  taken  together,  with  proof  that  the 
check  had  been  deposited  by  defendant  to  his 
own  account,  and  that  defendant  was  employed 
by  complainant  and  authorized  to  draw  checks, 
it  was  prejudicial  as  tending  to  show  guilty  in- 
tent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  754,  3088,  8180,  8137-8143; 
Dec  Dig.  |  116>.*] 

8.  Criminal  Law  (8  698*)— Objections  to 
Evidence— Exceptions— Waiver. 

Where  defendant  rightfully  objects  and 
excepts  to  the  admission  of  a  paper  in  evidence, 
he  cannot  be  held  to  have  waived  the  error,  or 
be  held  not  prejudiced,  because  the  paper  was 
afterwards  admitted  over  bis  objections  on  the 
same  grounds,  but  to  which  he  did  not  reserve 
an  exception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  Si  1651-1654;   Dec  Dig.  5 

Appeal  from  City  Court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Hardaway  Young  was  convicted  of  embez- 
zlement and  he  appeals.  Reversed. 

Webb  &  McAlpine,  of  Mobile,  for  appellant 
R.  C.  Brickell,  Atty.  GeiL,  W.  L.  Martin,  Asst 
Atty.  Gen.,  and  Gregory  I*  ft  H.  T.  Smith,  of 
Mobile,  for  the  State. 

PELHAM,  J.  The  general  charge  requested 
by  the  defendant  was  properly  refused.  Un- 
doubtedly there  was  sufficient  evidence  be- 
fore the  court  of  the  defendant's  guilt  of  the 
crime  of  embezzlement  the  charge  against 
him,  to  require  the  submission  of  that  ques- 
tion to  the  jury.  In  fact  we  think,  on  the 
evidence  set  out  In  the  bill  of  exceptions,  the 
court  was  not  justified  in  taking  from  the 


"Tor  other  eaam  *—  nm«  topic  and  McUon  NUMBER  in  Dec  Dig.  a  Am.  Dig-  Key-No.  8«rl«  &  Rep-r  Index** 

Digitized  by  VjOO^  1C 


172 


64  SOUTHERN  REPORTER 


(Ala. 


Jury  at  the  defendant's  request,  the  ques- 1 
Hon  of  his  guilt  of  having  embezzled  money, 
as  the  evidence  was  sufficient  to  support  a 
finding  by  the  jury  of  this  charge,  a  charge 
clearly  embraced  in  the  Indictment  upon 
which  he  was  tried.  We  deem  it  proper  to 
say  this  for  the  guidance  of  the  court  below 
on  another  trial,  in  view  of  the  fact  that  the 
case  must  be  reversed  for  errors  of  the  court 
committed  in  rulings  on  the  admission  of  tes- 
timony hereinafter  to  be  pointed  out  and  dis- 
cussed. 

[1]  The  check,  alleged  to  have  been  the 
property  of  a  Mobile  hardware  company,  that 
it  was  contended  by  the  state  the  defendant 
had  embezzled  while  an  officer  of  that  com- 
pany was  drawn  on  a  bank  in  New  York, 
and,  the  existence  of  this  institution  having 
been  questioned,  and  thus  made  an  issue,  the 
testimony  of  the  state's  witness  Ruga,  who 
was  an  employe  of  the  hardware  company, 
to  the  effect  that  the  hardware  company  had 
in  the  due  course  of  business  received  state- 
ments through  the  mail  from  this  bank  might 
have  been  competent  for  the  purpose  of  iden- 
tifying the  paper  as  the  one  received  as  hav- 
ing a  tendency  to  show  the  existence  of  the 
New  York  bank,  as  is  contended  In  brief  filed 
by  state's  counsel;  but  it  was  clearly  error 
for  the  court  to  allow  the  witness  to  read 
from  this  paper  to  the  jury  the  items  set  out 
in  the  statement,  showing,  among  items  of 
the  account,  the  entries  of  payment  by  the 
bank,  and  a  charging  by  it  to  the  account  of 
the  hardware  company  of  the  check  drawn 
by  the  defendant  in  the  name  6f  his  principal 
which  had  been  deposited  to  his  personal  ac- 
count In  a  Mobile  bank,  and  for  which  he 
was  on  trial  for  having  embezzled  from  the 
hardware  company.  A  witness  should  not  be 
allowed  to  testify  to  entries  on  books  or 
items  on  statements  of  accounts  when  he  has 
no  personal  knowledge  of  their  correctness, 
and  it  is  error  to  admit  such  evidence  against 
objection  seasonably  interposed.  Davie  v. 
Roland,  3  Ala.  App.  667,  57  South.  1034; 
Plott  v.  Foster,  7  Ala.  App.  403,  406,  62  South. 
299;  Standard  T.  M.  Co.  v.  Matthews  Sup. 
Co.,  6  Ala.  App.  188,  60  South.  481 ;  Wagner 
Lumber  Co.  v.  Sullivan  Logging  Co.,  120  Ala. 
558,  24  South.  949;  Walling  v.  Morgan  Co., 
126  Ala.  326,  342,  28  South.  433 ;  North  Bir- 
mingham L.  Co.  v.  Sims  ft  White,  157  Ala. 
595,  48  South.  84. 

[2]  Although  it  might  be  conceded  that  the 
nature  of  the  evidence  was  such  that  the 
proof  of  embezzlement  of  the  check  was  com- 
plete without  this  illegal  proof  introduced  of 
its  payment,  yet  the  payment  of  the  check 
by  the  New  York  bank,  and  the  fact  that  it 
was  charged  against  the  account  of  the  hard- 
ware company,  of  which  the  defendant  was 
an  officer,  and  for  whom  it  was  shown  he 
had  and  exercised  the  right  to  draw  proper 
checks  for  and  in  the  name  of  his  principal 
in  the  course  of  business,  was  so  Interwoven 
with  the  entire  transaction  going  to  show  de- 


fendant's guilty  intent  in  connection  with  the 
embezzlement  of  the  particular  check  in 
question  that  we  cannot  say  that  It  was  with- 
out Injury  or  prejudice  to  him  In  the  minds 
of  the  jury  in  determining  his  guilt  or  inno- 
cence of  the  charge  of  which  he  was  con- 
victed, although  the  court  did  charge  the 
jury  that  they  could  not  find  him  guilty  of 
the  charge  of  embezzling  money.  This  evi- 
dence was  not  excluded,  but,  on  the  contrary, 
was  allowed  to  remain  before  the  jury,  and 
we  think  Its  natural  tendency  in  connection 
with  the  other  evidence  set  out  in  the  bill  of 
exceptions  was  to  show  a  guilty  intent  on 
the  part  of  the  defendant  with  respect  to  the 
charge  of  having  embezzled  this  particular 
check,  and  probably  had  just  such  an  effect 
on  the  Jury,  and  Its  unauthorized  and  illegal 
admission  in  evidence  against  the  objection 
and  duly  reserved  exception  of  the  defendant 
necessitates  a  reversal  of  the  judgment  of 
conviction. 

[S]  There  Is  no  merit  in  the  suggestion  that 
the  defendant  was  not  prejudiced  by  the  ad- 
mission of  this  testimony,  because  the  bill  of 
exceptions  shows  that  the  statement  contain- 
ing these  Items  was  subsequently  admitted  in 
evidence.  The  subsequent  admission  in  evi- 
dence of  the  statement  is  affirmatively  shown 
to  have  been  against  the  defendant's  stated 
objection  on  the  general  grounds  of  being  in- 
competent, irrelevant,  and  immaterial,  and 
the  further  ground  that  it  was  not  shown 
that  the  witness  Pugh,  in  connection  with 
whose  testimony  the  statement  was  offered, 
had  any  knowledge  of  the  correctness  of  said 
statement.  That  no  exception  is  shown  to 
have  been  or  was  in  fact  reserved  to  the 
court's  ruling  on  this  objection  would  not 
amount  to  a  waiver  or  abandonment  of  the 
former  objections  made  and  exceptions  re- 
served to  the  court's  action  in  permitting  the 
witness  to  read  to  the  jury  the  items  of  the 
accounting,  nor  would  such  admission  over 
defendant's  objection  show  acquiescence  or 
waiver  on  the  part  of  the  defendant  as  to 
the  admission  of  the  illegal  evidence,  or  ren- 
der the  former  erroneous  ruling  without  in- 
Jury  or  prejudice  to  the  defendant. 

The  further  suggestion  contained  in  the 
state's  brief  to  the  effect  that  the  question 
of  indebtedness  between  the  New  York  bank 
and  the  hardware  company  in  Mobile  not  be- 
ing an  issue  in  the  case,  the  fact  that  the  wit- 
ness was  allowed  to  read  the  items  from  the 
bank's  statement  showing  that  the  former  had 
charged  the  check  alleged  to  have  been  em- 
bezzled to  the.  hitter's  account,  was  a  matter 
of  no  concern  to  the  defendant,  and  could  not 
have  been  prejudicial,  Is  not  tenable.  It  was 
a  material  fact  having  a  tendency  to  show 
the  defendant's  guilt  of  the  crime  charged 
against  him — that  is,  to  show  a  guilty  In- 
tent of  embezzling  the  check,  or  fraudulently 
converting  the  proceeds  to  his  own  use,  when 
It  is  taken  and  construed  in  connection  with 
the  other  evidence  that  the  check  was  depoe- 
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ited  to  the  defendant's  credit  In  a  Mobile 
bank,  and  that  the  defendant  was  an  officer 
of  the  hardware  company,  having  the  right 
and  authority  to  draw  checks  for  it  to  be 
properly  charged  and  credited  In  the  due 
course  of  business  dealings. 

Other  questions  presented  do  not  seem  to 
ns  to  show  error  or  require  discussion.  For 
the  error  pointed  out,  the  judgment  of  the 
lower  court  is  reversed. 

Reversed  and  remanded. 


BRIDGMAN  v.  DOSS  et  al. 
(Conrt  of  Appeals  of  Alabama.  Dec  18,  1918.) 
Appeal  and  Ebbob  (5  527*)— Rbviiw— Judg- 
ment. 

Under  Code  1907,  §  5361,  providing  that  on 
t  trial  without  a  jury,  in  addition  to  the  ques- 
tions which  may  be  under  existing  laws  present- 
ed to  the  Supreme  Court,  either  party  may  by 
bill  of  exceptions  also  present  for  review  the 
conclusion  and  judgment  of  the  court  on  the 
evidence,  the  conclusion  and  judgment  on  the 
evidence  are  not  reviewable,  unless  the  bill  of 
exceptions  shows  what  they  were. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  2381-2383;  Dec.  Dig.  | 
527.*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County ;  T.  L.  Sowell,  Judge. 

Trover  by  W.  H.  Brldgman  against  J.  A. 
Doss  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Ray  ft  Cooner,  of  Jasper,  for  appellant 
Gunn  ft  Powell  and  Bankhead  ft  Bankhead, 
all  of  Jasper,  for  appellees. 

WALKER,  P.  J.  The  only  assignments  of 
error  made  relate  to  the  conclusion  and  judg- 
ement on  the  evidence  of  the  trial  court,  sit- 
ting without  a  jury.  These  matters  are  not 
subject  to  review  by  this  court,  unless  pre- 
sented for  review  by  a  bill  of  exceptions; 
and  a  bill  of  exceptions  does  not  accomplish 
this  result,  unless  it  shows  what  the  finding 
or  conclusion  and  judgment  of  the  trial  court 
were.  Code,  {  5361;  Williams,  Adm'r,  v. 
Woodward  Iron  Co.,  106  Ala.  254,  17  South. 
517.  The  provision  of  the  statute  which  dis- 
penses with  the  necessity  of  reserving  an  ex- 
ception to  the  finding  of  the  trial  court  in 
order  to  present  it  for  review  does  not  affect 
the  other  requirement  of  the  statute  in  refer- 
ence to  presenting  by  bill  of  exceptions  the 
conclusion  and  judgment  on  the  evidence 
which  are  sought  to  be  reviewed.  Alosi  v. 
Birmingham  Waterworks  Co.,  1  Ala.  App. 
630,  55  South.  1029. 

The  bill  of  exceptions  found  in  the  record 
now  before  us  sets  out  the  evidence  adduced 
on  the  trial,  but  fails  to  show  that  there 
was  any  conclusion  reached  or  judgment  giv- 
en on  that  evidence.  The  result  is  that  noth- 
ing which  is  subject  to  be  reviewed  here  on 
appeal  is  assigned  as  error.  It  follows  that 
the  judgment  must  be  affirmed. 

Affirmed.  ' 


WRIGHT  v.  STATE. 
(Court  of  Appeals  of  Alabama.  Dec.  18,  1918.) 

1.  Cbimiwal  Law  (|  549*>— Appeal— Rkvuw 
of  Finding. 

The  credibility  of  the  witnesses  and  the 
weight  of  the  testimony  are  for  the  trial  court 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  | J  1249, 1251;  Dec  Dig.  §  549.*] 

2.  Criminal  Law  (|  995*)— Judgment— Cor- 
rection. 

In  a  prosecution  for  an  unlawful  sale  of 
intoxicating  liquors,  the  minute  entry,  reciting 
a  finding  of  guilty  and  assessment  of  a  fine  and 
defendant's  failure  to  pay  or  confess  judgment 
"for  the  tine  of  $50  assessed  against  him  at  a 
former  day  in  this  term,"  and  the  sentence 
thereon  to  hard  labor  for"  the  county  to  pay  the 
tine  and  costs,  in  the  absence  of  anything  in 
the  record  to  show  the  imposition  of  more  than 
one  fine,  would  not  refer  to  another  and  sepa- 
rate fine  on  the  same  finding  of  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  2518,  2521,  2523-2526, 
2528%,  2530,  2536-2543;   Dec.  Dig.  S  995.*] 

3.  Criminal  Law  (J  995*)— Sentbncb— Fobm. 

A  judgment  showing  defendant's  sentence 

to  hard  labor  "for    days,  at  the  rate  of 

75  cents  per  day,  to  pay  the  costs  of  prosecu- 
tion amounting  to  dollars,"  was  defective 

in  failing  to  show  that  the  court  determined  the 
time  required  to  work  out  the  costs  at  that 
rate  as  required  by  Code  1907,  8  7635. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  2518,  2521,  2523-2526, 
2528%,  2530,  2536-2543;   Dec  Dig.  §  995.*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County ;  T.  L.  Sowell,  Judge.. 

Alf  Wright  was  convicted  of  an  unlawful 
sale  of  intoxicating  liquors,  and  he  appeals. 
Affirmed  in  part,  reversed  in  part,  and  re- 
manded. 

A  cuff  &  Finch,  of  Jasper,  for  appellant 
R.  C.  Brickell,  Atty.  Gen.,  and  W.  L.  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  [1]  The  finding  of  guilt 
made  by  the  trial  court  sitting  without  a 
Jury  was  supported  by  the  direct  testimony 
of  one  witness  as  to  the  sale  of  whisky  to 
him  by  the  defendant,  and  some  corrobora- 
tion of  this  testimony  was  furnished  by  that 
of  other  witnesses  for  the  state.  The  cir- 
cumstances brought  out  on  the  cross-exami- 
nation of  the  principal  witness  for  the  state 
went  to  the  credibility  and  weight  of  his 
testimony,  and  did  not  show  the  existence  of 
a  legal  obstacle  to  the  court's  basing  its 
finding  upon  the  truth  of  it  It  is  not  made 
to  appear,  by  the  record  that  that  finding  was 
an  unwarranted  one. 

[2]  The  minute  entry  which  discloses 
what  was  done  by  the  court  on  July  7,  1913, 
after  reciting  the  arraignment  of  the  de- 
fendant, the  entry  of  his  plea  of  not  guilty, 
the  hearing  and  consideration  by  the  court 
of  the  evidence  offered  by  the  state  and  the 
defense,  a  finding  by  the  court  that  the  de- 
fendant is  guilty  as  charged  in  the  in- 
dictment, the  assessment  against  him  of  a 
fine  of  $50,  and  his  failure  to  pay  or  confess 
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judgment  "for  the  fine  of  fifty  dollars  assessed 
against  him  at  a  former  day  of  this  term," 
shows  that  the  court  proceeded  to  sentence 
the  defendant  to  perform  hard  labor  for  the 
county  for  a  period  of  20  days  to  pay  the 
fine,  thai  he  perform  additional  hard  labor 
for  the  county  for  a  period  of  six  months, 
and  that  he  perform  additional  hard  labor 
for  the  county  for  the  payment  of  the  costs 
of  the  prosecution.  There  is  nothing  else- 
where in  the  record  to  indicate  that  the 
court  imposed  any  other  fine  than  the  one  as- 
sessed on  the  day  named  in  the  heading  of 
the  minute  entry  just  described.  In  view 
of  this  fact  it  is  apparent  that  the  mention 
of  a  fine  assessed  "it  a  former  day  of  this 
term"  did  not  refer  to  another  and  separate 
fine,  but  to  the  same  one  the  assessment  of 
which  was  recited  in  the  preceding  part  of 
the  same  minute  entry.  The  error  in  this 
recital  Is  one  which  is  corrected  by  what  the 
record  elsewhere  shows  and  falls  to  show. 
The  record  as  a  whole  does  not  show  that 
the  court  assessed  two  fines  on  one  finding 
of  guilt  or  that  the  punishment  imposed  on 
the  defendant  was  more  than  is  authorized 
by  the  law.  It  is  not  made  to  appear  that 
the  court  committed  such  an  error. 

[3]  The  judgment  appealed  from  is  faulty 
in  falling  to  show  that  the  court  determined 
the  time  required  to  work  out  the  costs  at 
the  rate  of  75  cents  per  day,  the  judgment 
as  entered  showing  that  the  defendant  was 
sentenced  to  perform  hard  labor  "for 


days  at  the  rate  of  75  cents  per  day  to  pay 
the  costs  of  the  prosecution,  amounting  to 

  dollars."    Code,  |  7635.    This  fault 

does  not  require  a  reversal  of  the  judgment 
except  as  to  the  part  of  it  imposing  addi- 
tional hard  labor  for  the  county  to  pay  the 
costs  of  the  prosecution.  The  result  is  that 
the  judgment  appealed  from  is  affirmed  ex- 
cept as  to  the  part  of  it  just  mentioned,  is 
reversed  as  to  that  part  of  it,  and  the  cause 
is  remanded  to  the  end  that  the  trial  court 
may  correct  its  judgment  In  the  matter  of 
the  sentence  of  the  defendant  to  perform 
hard  labor  to  pay  the  costs  of  the  prosecu- 
tion. 

Affirmed  in  part,  reversed  in  part,  and  re- 
manded. 


WORTHINGTON  v.  LONG. 
(Court  of  Appeals  of  Alabama.  Dec.  18, 1013.) 

1.  Landlord  ano  Tenant  (§  252*)  — Pub- 
chase  of  Pbopebty  Subject  to  Lien. 

One  who  purchases  cotton  grown  by  a  ten- 
ant is  not  guilty  of  a  conversion  if  it  was  bought 
from  the  apparent  owner  without  knowledge  of 
the  landlord  a  lien. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Die.  §§  1002,  1022-1026,  1020; 
Dec  Dig.  |  252.*! 

2.  Landlobd  anb  Tenant  (I  252*)  — Pub- 
chase  of  Pbopebtt  Subject  to  Lien— Ac- 
tions fob  Conversion— Evidence. 

In  a  suit  for  converting  cotton  subject  to 
a  landlord's  lien,  evidence  held  insufficient  to 


show  that  the  purchase  was  made  with  knowl- 
edge of  the  landlord's  lien. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  91  1002,  1022-1026,  1029; 
Dec.  Dig.  |  252.*] 

8.  Evidence  (|  129*)— Simtlab  Facts  and 

Transactions. 

In  a  suit  for  the  conversion  of  cotton,  sub- 
ject to  a  landlord's  lien,  evidence  that  on  pre- 
vious occasions  defendant  had  been  compelled 
to  pay  for  cotton  bought  from  tenants  of  the 
landlord  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {(  388-303,  305-308;  Dec  Dig.  S 
120.*] 

Appeal  from  Law  and  Equity  Court, 
Walker  County;  T.  L.  Sowell,  Judge. 

Suit  by  W.  Worthlngton  against  T.  L  Long, 
for  damages  for  destroying  lien  upon  cot- 
ton. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Ray  ft  Cooner,  of  Jasper,  for  appellant 
Davis  ft  Fite,  of  Jasper,  for  appellee. 

WALKER,  P.  J.  [1]  The  evidence  adduced 
on  the  trial  was  such  as  to  warrant  the  court 
sitting  without  a  jury,  in  finding  either  (1) 
that  the  defendant's  purchase  of  the  cotton 
in  question  was  without  any  knowledge  or 
notice  of  the  plaintiff's  lien  or  claim  upon  it 
or  (2)  that  as  a  consequence  of  the  plaintiff's 
tenant  having  previously  paid  him  more  than 
was  due  on  the  rental  contract  after  a  wash- 
ing away  of  the  dam  on  the  rented  premises, 
the  plaintiff  had  np  lien  upon  or  Interest  in 
the  cotton  at  the  time  it  was  acquired  by  the 
defendant  It  would  follow  from  either  of 
these  findings  that  the  plaintiff  was  not  en- 
titled to  recover.  The  defendant  was  not 
chargeable  with  converting  the  cotton,  and 
thereby  defeating  or  obstructing  the  plain- 
tiff's lien  upon  it  if  he  bought  it  from  one 
who  was  the  apparent  owner  of  it,  and  with- 
out knowledge  or  notice  of  the  plaintiff's  lieu 
as  the  landlord  of  the  person  by  whom  it  was 
grown.  Thompson  v.  Powell,  77  Ala.  391; 
Hussey  v.  Peebles,  53  Ala.  432. 

[2]  The  plaintiff  offered  in  evidence  a 
mortgage  given  by  his  tenant,  Moore,  to  the 
defendant  prior  to  the  latter's  acquisition  of 
the  cotton  in  question,  covering  Moore's  "crop 
of  cotton  and  corn  planted,  grown,  or  to  be 
grown  during  the  year  1012  in  Walker  coun- 
ty, Alabama."  But  it  was  not  proved  that 
the  defendant  acquired  the  cotton  in  ques- 
tion under  that  mortgage,  or  with  notice  of 
the  plaintiff's  claim  on  it  The  evidence  as 
to  the  circumstances  of  the  defendant's  ac- 
quisition of  the  cotton  is  found  in  the  tes- 
timony of  one  Aikins,  which  was  to  the  ef- 
fect that  he  knew  the  place  rented  by  Moore 
from  the  plaintiff,  that  he,  Aikins,  hauled  to 
town  the  cotton  grown  on  that  place,  and 
sold  one  bale  of  it  to  the  defendant  It  was 
not  proved  that  the  defendant  took  that  cot- 
ton  under  Moore's  mortgage  to  him,  or  that 
he  had  any  knowledge  or  notice  that  the  per- 
son from  whom  he  bought  had  any  connection 
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or  relation  with  the  mortgagor,  Moore,  or 
that  the  cotton  purchased  was  grown  by 
Moore,  or  on  the  plaintiff's  hind.  Under  the 
evidence  the  court  was  justified  In  concluding 
that  the  only  dealing  by  the  defendant  with 
the  cotton  in  question  which  was  shown  was 
his  purchase  of  it,  without  notice  of  any 
claim  of  the  plaintiff  on  It,  after  its  severance 
and  removal  from  the  premises  on  which  it 
was  grown,  from  a  person  having  such  posses- 
sion of  it  as  to  be  prima  fade  evidence  that 
be  owned  It  and  had  the  right  to  sell  or  other- 
wise dispose  of  it 

[3]  The  deficiencies  in  the  evidence  above 
pointed  out  would  not  hate  been  remedied  by 
proof  of  the  fact  that  the  defendant,  at  some 
prior  to  the  year  1912,  had  had  to  pay  for 
cotton  bought  by  him  from  tenants  of  the 
plaintiff.  Evidence  of  that  fact  would  have 
had  no  tendency  to  prove  that  the  defendant 
acquired  the  cotton  which  was  In  question 
in  this  case  in  such  circumstances  as  to  sub- 
ject him  to  liability  to  the  plaintiff  in  refer- 
ence to  it  It  follows  that  the  appellant  has 
nothing  to  complain  of  id  the  action  of  the 
court  in  sustaining  the  objection  to  the  ques- 
tion asked  him  which  called  for  such  evi- 
dence. 

Affirmed. 

ALABAMA  NORTHERN  R.  CO.  v.  METH- 
VIN. 

(Court  of  Appeals  of  Alabama.   Dec  18,  1918.) 

1.  Master  and  Servant  (f  180*)— Injury  to 
Servant — Negligence. 

Where  W.,  who  was  to  do  the  uncoupling, 
knew  the  two  cars  at  the  rear  of  a  train  were 
to  be  left  coupled  together,  on  the  part  of  a 
sidetrack  north  of  a  highway,  and  the  two  cars 
in  front  of  them  on  the  part  of  the  side  track 
south  of  the  highway,  some  distance  from  each 
other,  instead  of  coupled  together,  but  merely 
told  M.,  who  was  to  set  the  brakes,  that  two 
were  to  be  left  on  each  side,  and  M.,  after  set- 
ting the  brakes  of  the  two  cut  off  north  of  the 
highway,  got  on  the  rear  car  of  the  rest  of  the 
train,  which  had  been  moved  south  of  the  high- 
way, and,  after  setting  the  brakes  thereof,  start- 
ed to  step  on  the  next  car  to  set  its  brakes,  but 
waa  thrown  to  the  ground,  such  car  having  been 
uncoupled,  and  just  then  moved  away,  there  was 
neeligence  of  W.,  making  the  company  liable 
tinder  the  employers'  liability  statute. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  869-861.  363-868  ;  Dec. 
Dig.  {  180.*] 

2.  Damages  (|  216*) -Personal  Injubt— As- 
sessment— Instructions. 

Too  wide  a  latitude  in  the  assessment  of 
damages,  in  a  personal  injury  case,  in  which 
there  is  no  question  of  punitive  damages,  but 
recovery  is  sought  for  loss  of  time,  decreased 
earning  capacity,  and  mental  and  physical  pain, 
is  given  the  jury  by  an  instruction,  merely,  that 
the  law  leaves  the  amount  of  recovery,  not  ex- 
ceeding the  amount  sued  for,  to  their  sound  dis- 
cretion, to  be  wisely  and  impartially  exercised, 
from  the  testimony  in  the  case. 

fEd.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  45  548-555;  Dec  Dig.  {  216.*} 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; C  P.  Almon,  Judge. 


175 

Action  by  W.  E.  Methvin  against  the  Ala- 
bama Northern  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Rankhead  &  Bankhead,  of  Jasper,  for  ap- 
pellant Kirk,  Carmichael  &  Rather,  of  Tus- 
cumbia,  for  appellee. 

THOMAS,  J.  The  appellee,  who  was  plain- 
tiff below,  was,  at  the  time  of  the  Injuries 
complained  of,  in  the  employ  of  appellant 
railroad  company  In  the  capacity  of  a  brake- 
man,  and  at  said  time,  while  In  the  discharge 
of  his  duties  as  such,  was  on  top  of  a  train 
of  freight  cars  for  the  purpose  of  putting  on 
the  brakes  and  setting  some  of  these  cars  on 
a  side  track  to  which  they  were  being  switch- 
ed at  the  station  of  Phil  Campbell;  and  & 
attempting  to  pass  from  the  top  of  one  of 
these  cars  to  the  next  one,  which  had  been 
uncoupled  from  it  without  his  knowledge,  and 
which,  Just  as  he  reached  the  opening  be- 
tween the  two,  was  being  pulled  away  by 
the  engine  from  the  car  he  was  on,  so  that 
he,  not  anticipating  such  a  condition,  but 
expecting  to  step,  as  he  had  done,  from  the 
car  he  was  on  to  the  next  one,  was,  when 
he  got  to  the  end  of  the  one  he  was  on,  and 
discovered,  to  his  surprise,  that  the  next 
car  was  being  pulled  away  from  It  unable 
to  recover  himself  and  stop.  His  only  chance 
therefore,  under  the  circumstances,  to  avoid 
walking  off  the  end  of  the  car  he  was  on 
and  thereby  falling  between  the  two,  was  to 
Jump,  if  he  could,  to  the  next  car;  but  it 
had  reached  such  a  distance  from  him  that 
he  failed  to  reach  it  by  his  Jump,  and  as  a 
result  fell  between  the  two  cars,  receiving 
the  severe  Injuries  complained  of. 

[1]  The  negligence  causing  the  injury  was 
ascribed  in  the  complaint  to  the  act  In  un- 
coupling the  cars  of  plaintiff's  fellow  serv- 
ant, one  Whitlock,  who  was  In  charge  of  the 
work  of  uncoupling  the  cars  that  were  be- 
ing switched  onto  this  side  track  where  the 
accident  occurred.  The  conductor  of  the 
train,  in  the  presence  of  said  Whitlock,  di- 
rected plaintiff  to,  before  the  train  left  get 
on  top  of  the  cars  that  were  to  be  switched 
to  the  side  track  and  set  the  brakes,  and 
told  Whitlock,  in  the  presence  of  plaintiff, 
to  do  the  uncoupling,  directing  the  latter  to 
leave  the  cars  on  this  siding  just  as  he  found 
the  cars  that* were  previously  on  there.  Plain- 
tiff, who  did  not  know  how  this  was,  subse- 
quently, before  the  switching  was  done,  ask- 
ed Whitlock,  who  Informed  him  that  two 
were  setting  north  and  two  south  of  the  pub- 
lic road  that  crossed  this  side  track.  It  ap- 
pears that  the  track  runs  north  and  south 
and  that  the  said  road  runs  east  and  west 
across  it  When  the  switching  began,  plain- 
tiff took  bis  position  on  top  of  the  cars  for 
the  purpose  of  setting  the  brakes  as  directed. 
The  train  of  cars  was  first  switched  north 
up  the  siding,  and  two  cars  coupled  together 
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were  cut  off,  together,  by  said  Whitlock  at 
the  rear  of  the  train  and  above  or  north  of 
the  said  public  road  crossing;  the  plaintiff 
setting  the  brakes  on  each  and  passing  on 
top  of  them  from  the  one  to  the  other  for 
this  purpose.  After  doing  this,  he  then  got 
down  to  the  ground  and,  going  to  the  rear 
end  of  the  train,  which  had  stopped,  after 
being  pulled  away  from  the  two  cars  for 
some  distance  south  In  order  to  leave  the 
opening  for  the  said  public  road  crossing, 
got  up  on  the  rear  car  of  the  train,  and,  after 
setting  the  brakes  on  the  rear  end  of  this 
car,  he  hurried  to  the  next  car  to  set  the 
brakes  on  It,  assuming,  on  the  Information 
mentioned,  that  these  two  south  of  the  road 
crossing  were  to  be  cut  off  together  by  Whit- 
lock  from  the  engine,  just  as  the  two  north 
of  said  crossing  had  been  done  by  him. 
When,  however,  he  reached  the  end  of  the 
car  he  was  on,  he  discovered  that  the  next 
car,  contrary  to  his  expectation,  was  being 
pulled  away  by  the  engine,  but  the  discovery 
was  too  late,  as  said,  for  him  to  control  his 
momentum  and  halt;  hence,  to  escape  fall- 
ing, he  attempted  to  jump  the  distance  and 
to  land  on  the  other  car  that  was  moving 
away,  but  was  unsuccessful  in  the  effort  and 
landed,  as  said,  on  the  ground. 

As  before  stated,  Whitlock  was  directed 
by  the  conductor  to  uncouple  and  place  the 
cars  on  the  siding  In  the  same  position  as 
the  ones  previously  on  there  without  stating 
what  that  position  was,  and  Whitlock,  who 
knew,  Informed  plaintiff,  who>  did  not  know 
how  the  previous  ones  had  been  setting,  and 
upon  plaintiff's  request  for  information  with 
respect  thereto,  that  two  were  to  be  placed 
above  and  two  below  the  road  crossing.  As 
a  matter  of  fact  this  was  true;  but,  while 
the  two  above  or  north  of  the  road  crossing 
were  to  be  left  coupled  together,  the  two  be- 
low or  south  of  the  road  crossing  were  to  be 
left  apart  or  separated  from  each  other  by 
some  distance.  We  are  of  opinion  that  Whit- 
lock was  negligent  in  not  explaining  more 
fully  to  plaintiff  in  this  particular;  for  from 
the  information  Imparted  it  would  be  natural 
for  plaintiff  to  assume  that  the  two  below 
the  crossing  were  to  be  left  like  the  two  above 
the  crossing  had  been  left,  coupled  together; 
and  Whitlock  was  negligent  in  not  Imparting 
to  plaintiff  more  specific  information  In  this 
particular  before  uncoupling  the  two  cars 
below  the  crossing,  and  thereby  doing  an 
act  so  obviously  dangerous  to  the  safety  of 
the  brakeman  on  top  of  the  cars,  who  did 
not  know  and  had  not  been  informed,  as 
Whitlock  should  have  known,  that  the  un- 
coupling at  this  point  was  to  be  made;  and 
we  are  of  opinion  that  Whitlock,  under  the 
circumstances,  without  first  imparting  such 
information,  was  guilty  of  negligence  to- 
wards plaintiff  In  uncoupling  the  cars,  and 
that  defendant  was  liable  to  plaintiff  there- 
for under  the  employers'  liability  statute. 
Whitlock,  at  the  time  he  uncoupled  the  car, 


knew  that  the  only  information  plaintiff  had 
as  to  how  the  cars  were  to  be  set  was  that 
which  he  had  previously  imparted  to  him, 
which,  as  seen,  was  ambiguous  and  mislead- 
ing, and  which  was  certainly  well  calculated 
to  lead  plaintiff  to  believe  that  the  two  cars 
on -the  south  of  the  crossing  were  to  be  left 
coupled  together,  especially  so,  after  Whit- 
lock himself  had  given  an  interpretation  to 
the  meaning  of  this  information  by  having 
left,  as  he  did,  the  two  cars  north  of  the 
crossing  coupled  together.  A  person  doing 
an  act  as  dangerous  to  the  safety  of  a  per- 
son in  plaintiff's  position,  when  not  informed 
in  advance  that  the  act  Is  to  be  done,  as  was 
the  act  performed  by  Whitlock  in  uncoupling 
the  car,  should,  and  is  under  duty  to,  give 
notice  to  such  person,  who  Is  likely  to  be  in- 
jured without  such  notice;  and  this  duty  is 
not  discharged  by  an  ambiguous  and  mis- 
leading statement  on  his  part  to  such  person 
with  respect  thereto  which  1b  such  as  is  like- 
ly to  be  misconstrued  to  his  injury  by  the 
person  to  whom  it  was  made. 

T2]  There  was  no  count  predicated  on  will- 
fulness or  wantonness,  and  no  evidence  to 
sustain  it  if  there  had  been,  and  hence  there 
was  no  question  of  punitive  damages  in  the 
case.  The  jury,  in  fixing  the  damages,  should 
therefore  have  been  limited  to  the  assess- 
ment of  such  damages  as  would  reasonably 
compensate  the  plaintiff  for  his  loss  of  time 
from  work,  his  decreased  earning  capacity, 
and  the  mental  and  physical  pain  resulting 
from  the  injuries  received,  which  were  the 
only  damages  claimed  in  the  complaint.  The 
court,  however,  In  charging  the  Jury  on  the 
subject. of  damages,  charged  them  as  follows: 
"If  you  find  for  the  plaintiff,  the  law  does 
not  fix  the  amount  of  his  recovery,  but  leaves 
it  to  your  sound  discretion  from  the  testi- 
mony In  the  case,  not  to  exceed  the  amount 
sued  for,  and  this  discretion  should  be  wise- 
ly and  impartially  exercised  by  you."  This 
portion  of  the  oral  charge  was  objected  to 
and  excepted  to  by  the  defendant,  and  we 
are  of  opinion  that  its  position  was  well  tak- 
en. While  the  law  can  fix  no  standards  for 
measuring  physical  and  mental  pain,  which, 
of  necessity,  must  be  left  to  the  sound  judg- 
ment of  the  Jury  after  taking  into  consider- 
ation and  weighing  the  evidence  as  to  the 
extent  of  it,  yet  damagbs  for  loss  of  time 
from  work  and  for  decreased  earning  capaci- 
ty resulting  from  permanent  injury  are  to 
be  measured  by  certain  data  which  the  plain- 
tiff should  furnish  the  Jury  to  that  end.  We 
are  therefore  of  opinion  that  the  court  err- 
ed in  the  charge  quoted,  which  gave  the  jury 
too  wide  a  latitude  in  the  assessment  of  the 
damages.  Seaboard  Mfg.  Co.  v.  Woodson,  98 
Ala.  378,  11  South.  733 ;  So.  Ry.  Co.  v.  How- 
ell, 135  Ala.  647,  34  South.  6;  Reiter-Con- 
nolly  Mfg.  Co.  v.  Hamlin,  144  Ala.  219,  220, 
40  South.  280.  For  this  error  the  judgment 
Is  reversed. 

Reversed  and  remanded. 
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EWTON  et  aL  v.  McCRACKEN. 
(Coart  of  Appeals  of  Alabama.   Dec.  16,  1913.) 

1.  Parties  (i  95*)— Misnomeb— Amendments. 

Under  Code  1907,  §  6367,  providing  that 
courts  must  allow  amendments  for  all  defects 
and  imperfections  of  form,  it  was  not  improper 
to  allow  a  complaint  to  be  amended  by  correct- 
ing the  Christian  name  of  plaintiff,  making  it 
read  "Georgia,"  instead  of  "George,"  particu- 
larly where  the  summons  correctly  stated  plain- 
tiff's name. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
DSg  §§  160-166;  Dec  Dig.  £  95.*] 

2.  Appeal  and  Ebbob  (§  600*)  —  Recobd  — 
Contents — Ruling  on  Evidence. 

The  propriety  of  the  overruling  of  defend- 
ant's motion  to  exclude  testimony  cannot  be 
reviewed,  where  the  bill  of  exceptions  does  not 
disclose  any  ruling  on  the  motion,  or  any  ex- 
ception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §5  2295-2298;   Dec.  Dig.  § 

3.  Appeal  and  Ebbob  (8  719*)— Review— As- 
signments of  Ebbob. 

Rulings  not  assigned  as  error  cannot  be 
reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2968-2982,  3490 ;  Dec.  Dig. 
I  719.*] 

4  Sheriffs  and  Constables  (8  138*)  — 
Wbonoful  Levy— Actions— Evidence. 
In  trespass  against  a  constable  for  the 
seizure  of  plaintiff's  household  furniture  on  ex- 
ecution against  another  person,  evidence  that 
some  of  the  furniture  was  broken,  and  that 
some  of  it  never  got  back,  in  the  absence  of 
explanation,  will  support  a  finding  that  this  was 
dae  to  intentional  misconduct  of  the  levying 
officer. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
enables,  Cent  Dig.  §§  290-296;   Dec.  Dig. 

5.  Shebiffs   and   Constables    (8   139*)  — 
Wbonoful  Levy— Punitive  Damages. 

Where  household  furniture,  wrongfully  tak- 
en under  an  execution  directed  against  another 
person,  is  intentionally  damaged  by  the  attach- 
ing officer,  punitive  damages  may  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §§  297-307;  Dec.  Dig. 
I  139.*] 

6.  Shebiffs   and    Constables   (8   137*)  — 
Wrongful  Levy— Pboof— Vabiance. 

In  trespass  against  a  constable  for  the 
seizure  of  plaintiff's  household  furniture  under 
an  execution  against  a  third  person,  proof  that 
the  writ  was  issued  in  the  case  of  Fisher  v. 
"G."  B.  McCracken  does  not  constitute  a  fatal 
variance  from  the  allegation  that  the  writ  was 
issued  in  the  case  of  Fisher  v.  "C."  B.  Mc- 
Cracken ;  the  identity  of  the  execution  defend- 
ant being  immaterial. 

„[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables.  Cent  Dig.  §§  280-289;   Dec.  Dig. 

7.  Tbial  (8  252*)  —  Instructions  —  Applica- 
bility to  Evidence. 

Instructions  based  on  a  hypothesis  contra- 
dicted by  the  requesting  party's  own  evidence 
are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  505,  596-612 ;  Dec  Dig.  §  252.*] 

8.  Sheriffs   and    Constables    (8   140*)  — 
Wbonoful  Execution— Instbuctions. 

In  trespass  against  a  constable  for  the 
seizure  of  plaintiff's  property  under  an  execution 
against  a  third  person,  a  charge  that  if  the 


constable  in  making  the  levy  believed  he  was 
performing  his  duty,  and  that  he  was  not  in  any 
way  actuated  by  malice,  but  merely  by  a  desire 
to  perform  his  duty,  the  verdict  should  be  for 
defendant  was  properly  refused,  being  confus- 
ing, and  calculated  to  lead  the  jury  into  a  con- 
sideration of  the  beliefs  of  the  constable. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  88  308-313;  Dec  Dig.  8 
140.*] 

9.  Tbial  (8  251*)  —  Instbuctions  —  Applica- 
bility to  Pleading. 

A  charge  which  misstates  the  allegations  of 

the  pleadings,  is  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

Dig.  88  587-695;  Dec.  Dig.  8  251.*] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County;  Saffold  Berney,  Judge. 

Trespass  by  Georgia  C.  McCracken  against 
C.  J.  Ewton  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

The  action  was  against  the  defendant  Ew- 
ton and  the  sureties  on  his  bond  as  constable 
for  levying  upon  and  taking  away  a  lot  of 
household  goods  alleged  to  belong  to  plain- 
tiff, under  an  execution  issued  against  her 
husband.  The  summons  shows  that  the  suit 
was  by  Georgia  C.  McCracken,  and  the  amend- 
ment allowed  was  in  changing  the  word 
"George"  in  the  complaint  to  "Georgia."  The 
motion  to  exclude  the  evidence  of  plaintiff 
was  based  on  the  same  ground,  and  because 
of  a  variance.  The  following  charges  were 
refused  to  defendants: 

"(E)  If  the  jury  believe  that  defendant 
had  already  attached  and  was  in  possession 
of  the  goods  before  the  plaintiff  claimed  them, 
then  there  can  be  no  recovery  of  exemplary 
or  punitive  damages  in  this  case." 

"(3)  The  court  charges  the  Jury  that  if 
they  believe  from  the  evidence  that  defend- 
ant in  making  the  levy  believed  that  he  was 
performing  his  duty  as  constable,  and  that  in 
making  the  levy  he  was  not  In  any  way  ac- 
tuated by  malice,  but  merely  by  the  desire  to 
perform  his  duty  as  constable,  then  they 
should  find  for  defendant." 

"(B)  The  court  charges  the  Jury  that  the 
complaint  does  not  claim  for  withholding 
the  property,  and  there  can  be  no  damages 
on  that  account  The  other  assignments  of 
error  have  reference  to  the  refusal  of  charg- 
es similar  to  those  set  out" 

Clark  &  Brown,  of  De  Kalb,  Miss.,  and 
Webb  &  McAlpine,  of  Mobile,  for  appellants. 
Joseph  I.  Clemmons,  of  Mobile,  for  appellee. 

WALKER,  P.  J.  [1]  The  court  did  not  err 
in  permitting  the  complaint  to  be  amended  by 
correcting  the  Christian  name  of  the  plain- 
tiff. Code,  8  5367;  Beggs  &  Son  v.  Wellman, 
82  Ala.  391,  2  South.  877.  The  claim  that 
by  the  amendment  a  different  party  plaintiff 
was  substituted  for  the  original  one  is  nota- 
bly without  merit,  in  view  of  the  fact  that  in 
the  original  summons  in  the  case,  which,  so 
far  as  the  record  indicates,  remained  un- 
changed, the  name  of  the  plaintiff  was  stated 
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identically  aa  It  was  in  the  complaint  as 
amended. 

[2]  The  record  does  not  present  for  review 
any  action  of  the  court  on  the  motion  of  the 
defendants  to  exclude  the  testimony  of  the 
plaintiff  as  to  the  rental  value  of  the  property 
alleged  to  have  been  seized.  The  bill  of  ex- 
ceptions does  not  show  that  the  court  ruled 
on  that  motion,  or  that  there  was  any  ex- 
ception to  such-  a  ruling. 

[3]  The  ruling  of  the  court  on  the  objec- 
tion by  the  defendants  to  a  question  to  the 
plaintiff  as  to  the  rental  value  of  the  prop- 
erty will  not  be  considered,  as  that  ruling  has 
not  been  assigned  as  an  error. 

[4,  5]  In  its  oral  charge  the  court  stated 
to  the  jiiry  that  "for  any  intentional  loss  or 
lack  of  care  punitive  damages  may  be  award- 
ed." As  applicable  to  the  evidence  in  the 
case  this  Instruction  was  not  erroneous. 
There  was  evidence  tending  to  prove  that 
some  of  the  furniture  of  the  plaintiff  which 
was  taken  under  a  writ  against  her  husband 
was  broken,  and  that  some  of  it  she  never 
got  back.  In  the  absence  of  explanation  of 
these  wrongs  it  was  permissible  to  find  that 
they  were  due  to  intentional  misconduct  of 
the  levying  officer.  If  so,  punitive  damages 
could  be  awarded  for  a  trespass,  accom- 
panied by  such  features  of  intentional  in- 
jury- Burns  v.  Campbell,  71  Ala.  271;  38 
Cyc,  1142. 

[I]  It  is  urged  that  the  general  affirmative 
charge  requested  by  the  defendants  should 
have  been  given  because  of  a  variance  be- 
tween the  allegations  of  the  complaint  and 
the  evidence  offered  In  support  of  them.  The 
variance  pointed  out  is  that  the  breach  of 
the  constable's  bond  sued  on  which  is  alleged 
in  the  complaint  is  his  act  in  levying  upon 
and  taking  away  the  plaintiff's  personal  prop- 
erty under  a  writ  Issued  on  a  judgment  of 
a  Justice  of  the  peace  in  the  case  of  G.  B. 
Fisher  v.  "C."  B.  McCracken,  while  the  evi- 
dence offered  was  as  to  a  seizure  of  the 
plaintiff's  property  under  a  writ  Issued  on 
such  a  judgment  rendered  in  the  case  of 
G.  B.  Fisher  v.  "G."  B.  McCracken.  We  are 
not  of  opinion  that  the  variance  was  a  mate- 
rial one.  The  substance  of  the  wrong  charged 
In  the  complaint  was  the  levying  upon  and 
taking  away  of  the  plaintiff's  property  under 
process  not  against  her,  but  against  some  one 
else.  The  identity  of  the  defendant  in  the 
suit  in  which  that  process  was  issued  against 
some  one  not  the  plaintiff  in  this  suit  was 
not  a  fact  which  was  a  material  or  essen- 
tial feature  of  the  wrong  of  which  the  plain- 
tiff complained.  So  far  as  the  existence  of 
that  wrong  was  concerned  it  was  Immaterial 
whether  the  defendant  in  the  suit  referred  to 
was  "C."  B.  McCracken  or  "G."  B.  Mc- 
Cracken. A  writ  against  a  defendant  de- 
scribed by  either  of  these  names  was  not 
leviable  upon  the  property  of  the  plaintiff. 
The  conclusion  Is  that  the  evidence  offered 


was  not  variant  from  the  allegation  in  any 
such  essential  particular  aa  to  require  the 
giving  of  the  general  affirmative  charge  re- 
quested by  the  defendants.  Alabama  Great 
Southern  Ry.  Co.  v.  McFarlin,  174  Ala.  637, 
56  South.  989;  Louisville  &  N.  R  Co.  v.  Pen- 
ick,  62  South.  965;  Central  of  Georgia  Ry. 
Co.  v.  Thomas,  1  Ala.  App.  267,  55  South. 
443. 

[7]  The  court  was  Justified  In  refusing  to 
give  charge  E,  requested  by  the  defendants, 
because,  by  evidence  offered  by  the  defend- 
ants themselves,  and  which  was  not  contra- 
dicted, it  was  shown  that  the  plaintiff  had 
claimed  the  property  referred  to  before  the 
levy  complained  of  was  made. 

[I]  Charge  3,  requested  by  the  defendant, 
was  so  expressed  as  to  assert,  or  at  any  rate 
to  be  understood  as  asserting,  that  the  jury 
should  find  for  the  defendants  if  they  be- 
lieved from  the  evidence  that  the  constable 
in  making  the  levy  believed  that  he  was 
performing  his  duty  as  constable,  and  that 
he,  the  constable,  not  the  Jury,  believed  that 
he  was  not  actuated  by  malice,  although  he 
was,  but  merely  by  a  desire  to  perform  his 
duty.  The  charge  as  framed  was  confusing, 
and  calculated  to  lead  the  jury  to  an  imma- 
terial inquiry  as  to  the  belief  of  the  consta- 
ble as  to  the  presence  or  absence  of  malice 
in  his  conduct  These  faults  justified  the 
court  in  refusing  to  give  it 

[I]  The  complaint,  in  claiming  damages 
for  the  act  of  the  constable  in  levying  upon 
and  taking  away  the  described  personal  prop- 
erty of  the  plaintiff,  rested  her  claim  in  part 
upon  alleged  conduct  Involving  a  withholding 
of  her  property.  In  view  of  these  allegations 
It  Is  apparent  that  charge  B,  requested  by 
the  defendants,  la  a  misstatement  as  to  the 
contents  of  the  complaint  It  follows  that 
the  court  was  not  in  error  in  refusing  to 
give  that  charge. 

What  has  been  said  above  sufficiently  in- 
dicates the  grounds  of  the  court's  conclusion 
that  none  of  the  remaining  assignments  of 
error  which  have  been  sought  to  be  support- 
ed by  argument  can  be  sustained. 

We  discover  no  error  In  the  record  entitling 
the  appellants  to  a  reversal. 

Affirmed. 

COMSTOCK  v.  J  AH  ANT  HEATING  00. 
(Court  of  Appeals  of  Alabama,   Jan.  13.  1913.) 

Appeal  and  Erbo'b  (8  1078*)— Briefs— Suffi- 
ciency—Waiveb  of  Erbobs. 

Where  a  brief  Is  nothing  more  than  a  mere 

restatement  of  the  assignment  of  errors  without 

argument  or  citation  of  authority,  the  error* 

assigned  are  waived. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  8!  4256-4261;  Dec  Dig.  I 

1078.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; E.  C.  Crowe,  Judge. 

Suit  by   the  Jahant  Heating  Company 
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against  C.  D.  Comstock.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

C.  D.  Comstock,  of  Birmingham,  for  ap- 
pellant Thompson  &  Thompson  and  Guy  M . 
Thompson,  all  of  Birmingham,  for  appellee. 

PELHAM,  J.  The  brief  filed  in  behalf  of 
the  appellant  Is  nothing  more  than  a  mere 
restatement  or  repetition  of  the  assignment 
of  errors  to  the  effect  that  the  trial  court 
erred  in  its  rulings  in  sustaining  demurrers 
to  certain  pleas,  without  argument  of  any 
kind  in  support  thereof  or  citation  of  au- 
thority. Under  the  familiar  holdings  of  the 
Supreme  Court,  this  is  a  waiver  of  the  errors 
assigned.  Hodge  v.  Rambo,  156  Ala.  175,  45 
South.  678 ;  Ward  v.  Hood,  124  Ala.  570,  27 
South.  245,  82  Am.  St  Rep.  205 ;  Richardson 
et  al  v.  Mertins,  175  Ala.  809,  57  South.  720. 

No  insistence  upon  errors  assigned  having 
been  made  such  as  requires  consideration  of 
them  here,  the  Judgment  of  the  lower  court 
will  be  affirmed. 

Affirmed. 


WHEELER  v.  KROHN,  FECHHEIMER 
&  CO. 

i  Court  of  Appeals  of  Alabama.  Dec.  18,  1918.) 

L  Guaranty  '(§  6*)  —  Contracts  —  Accept- 
ance. 

Where  defendant  signed  a  contract  of  guar- 
anty, which  plaintiffs  required  before  they 
would  extend  credit  to  his  son.  and  the  con- 
tract was  on  a  form  furnished  by  plaintiffs, 
formal  notice  of  acceptance  was  not  necessary. 

(Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  §  8;  Dec.  Dig.  S  6.*] 

2.  Guaranty  (I  36*>— Liability— Accrual. 

Plaintiffs,  before  extending  credit  to  de- 
fendant's son,  required  defendant  to  execute  a 
contract  of  guaranty  to  cover  all  purchases 
made  by  the  son.  An  order  by  the  son  for 
goods,  some  already  manufactured,  and  others 
to  be  made  up  specially,  was  accepted,  and 
those  to  be  shipped  at  once  were  immediately 
delivered.  Held,  that  the  order  was  indivisible, 
and  the  acceptance  created  a  binding  contract 
for  both  classes  of  goods,  and  hence  defendant 
cannot  escape  liability  on  his  guaranty,  because 
the  son  countermanded  the  special  order  and 
refused  to  accept  the  goods. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  f|  38-45;  Dec  Dig.  §  36.*] 

3.  Guaranty  (J  43*)— Accrual  op  Liability 
—  Tender  op  Goons  Purchased  —  Neces- 
sity. 

Where  a  purchaser  of  goods  which  were 
to  be  specially  manufactured  notified  the  seller, 
shortly  before  the  time  fixed  for  shipment,  that 
he  would,  under  no  circumstances,  accept  them, 
and  his  guarantor  similarly  notified  the  seller, 
delivery  of  the  goods  or  tender  of  delivery  was 
unnecessary  to  charge  the  purchaser  and  his 
guarantor  with  the  difference  between  the  pur- 
chase price  and  the  price  the  goods  brought 
when  sold  on  their  account 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  §  53 ;  Dec  Dig.  i  43.*] 

4.  Sunday  (I  12*)— Contracts— Order  por 
Goods. 

Where  the  purchaser  of  goods  gave  a  trav- 
eling salesman  an  order  for  purchase  on  Sun- 
day, which  order  was  transmitted  to  plaintiffs 
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and  accepted  by  them  on  a  week  day,  the  con- 
tract was  not  a  Sunday  contract  the  minds  of 
the  parties  not  meeting  until  acceptance  of  the 
order. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent.  Dig.  8  35;  Dec.  Dig.  §  12*] 

5.  Guaranty  (5  91*)— Actions— Evidence— 

Sufficiency. 

In  a  suit  on  a  contract  whereby  defendant 
guaranteed  all  sales  of  goods  made  to  his  son 
on  credit,  evidence  held  sufficient  to  show  that 
the  sale  was  made  in  accordance  with  the  terms 
of  the  guaranty. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  §  104;  Dec  Dig.  §  01.*] 

Appeal  from  City  Court  of  Anniston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Action  by  Krohn,  Fechheimer  &  Go.  against 
John  T.  Wheeler.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Blackwell  &  Agee,  of  Anniston,  for  appel- 
lant. Willett  &  WiUett,  of  Anniston,  for  ap- 
pellees. 

,  PELHAM,  J.  The  claim  asserted  by  appel- 
lees in  their  suit  as  plaintiffs  in  the  court 
below,  is  based  on  a  written  guaranty  al- 
leged to  have  been  given  to  them  by  the  ap- 
pellant to  secure  the  payment  of  goods  sold 
by  the  appellees  in  the  due  course  of  busi- 
ness to  H.  N.  Wheeler,  the  son  of  the  appel- 
lant; appellees  being  wholesale  merchants 
engaged  in  the  manufacture  and  sale  of 
shoes,  and  located  at  Cincinnati,  Ohio,  and 
H.  N.  Wheeler  being  a  retail  merchant  doing 
business  in  Anniston,  Alabama.  The  guaran- 
ty sued  upon  and  set  out  in  the  pleadings  is 
dated  at  Anniston,  Ala.,  on  September  23, 
1909,  addressed  to  the  appellees,  signed  by 
the  appellant  and  is  In  the  following  words 
and  figures:  "For  a  valuable  consideration, 
the  receipt  whereof  is  hereby  acknowledged, 
I  hereby  promise  and  guarantee  to  you  the 
payment  at  60  days'  maturity,  for  any  and 
ail  purchases  from  and  after  the  above  date 
made  by  or  in  the  name  of  H.  N.  Wheeler, 
Anniston,  Ala.  Settlement  by  note,  accept- 
ance, or  other  written  evidence  of  indebted- 
ness is  allowed  under  this  guaranty,  and  the 
payment  of  the  same  at  maturity  is  guaran- 
teed. Privilege  of  extension  is  hereby  grant- 
ed under  this  guaranty,  without  notice  to  me, 
for  such  time  as  may  be  agreed  upon  between 
you  and  said  H.  N.  Wheeler,  Anniston,  Ala., 
and  payment  is  guaranteed  at  the  expiration 
of  such  extension  or  extensions;  and  I  here- 
by waive  any  legal  rights  that  may  accrue 
to  my  benefit  by  reason  of  such  extension.  It 
is  expressly  agreed  that  this  is  to  be  a  con- 
tinuing guaranty,  covering  all  future  pur- 
chases of  goods,  until  notice  of  revocation  be 
given  by  me  to  you  in  writing.  Notice  of 
sale,  delivery  of  goods,  nonpayment  at  matu- 
rity, extensions,  and  indulgences  is  hereby 
waived."  In  the  due  course  of  business  be- 
tween the  appellees  and  H.  N.  Wheeler,  the 
latter  gave  to  the  traveling  salesman  of  the 
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former,  in  April,  1910,  an  order  amounting 
to  several  hundred  dollars  for  certain  mer- 
chandise, consisting  of  shoes  as  described  and 
specified  in  the  order.  Part  of  this  order 
was,  under  its  terms,  to  be  shipped  "at  once," 
and  part  was  for  goods  to  be  manufactured 
by  appellees  and  shipped  about  September  1, 
1910.  Other  orders  passed  between  the  par- 
ties, and  one  other  is  made  the  basis  of  a 
claim  for  recovery  in  plaintiffs'  complaint; 
but,  as  it  is  conceded  that  the  damages  al- 
lowed by  the  court  trying  the  case  without  a 
jury,  and  the  recovery  of  appellees,  was  only 
upon  the  order  given  in  April,  1910,  for  goods 
to  be  manufactured  and  shipped  on  Septem- 
ber 1, 1910,  it  will  be  unnecessary  to  consider 
as  directly  affecting  the  case  any  other  order. 
The  part  of  this  order  providing  for  shipment 
"at  once"  is  not  in  controversy,  as  these 
goods  were  shipped,  received,  and  paid  for, 
leaving  nothing  in  dispute  so  far  as  that  part 
of  the  order  is  concerned.  It  is  only  ques- 
tions arising  on,  growing  out  of,  and  con- 
nected with  that  part  of  the  April,  1910,  or: 
der  that  under  its  terms  was  to  be  manufac- 
tured and  shipped  by  appellees  on  September 
1,  1910,  amounting  to  $627.75,  that  are  the 
real  subjects  of  controversy  so  far  as  the 
consideration  of  this  case  on  appeal  is  con- 
cerned. The  order  of  April  8, 1910,  was  given 
by  H.  N.  Wheeler  at  Birmingham,  Ala. 
(where  the  parties  had  met  by  mutual  agree- 
ment), to  a  traveling  salesman  of  appellees, 
and  forwarded  by  him  to  them  at  Cincinnati, 
Ohio.  Appellees  acknowledged  receipt  of  the 
order  by  letter  dated  April  11,  1910,  ad- 
dressed to  H.  N.  Wheeler  at  Anniston,  Ala., 
stating  that  the  order  would  have  prompt 
attention,  and  requesting  him  to  notify  them 
at  once  if  the  order  was  incorrect  in  any  par- 
ticular, as  they  would  not  accept  any  coun- 
termand of  the  order  after  the  goods  were 
cut  Subsequently,  and  after  the  "at  once" 
part  of  the  April  order  had  been  shipped  by 
appellees  and  accepted  by  H.  N.  Wheeler,  on 
or  about  July  19,  1910,  H.  N.  Wheeler  wrote 
the  appellees  that  he  was  winding  up  his 
affairs  preparatory  to  going  out  of  business, 
and  undertook  to  cancel  or  countermand  the 
April  order  given  by  him  for  goods  to  be 
shipped  September  1,  1910.  The  appellant, 
the  father  of  H.  N.  Wheeler,  on  August  4, 
1910,  also  wrote  the  appellees,  to  the  effect 
that  he  withdrew  any  further  responsibility 
on  his  guaranty  to  appellees  for  purchases 
made  by  his  son.  There  is  some  conflict  in 
the  evidence  set  out  in  the  bill  of  exceptions 
as  to  what  replies  were  made  by  appellees 
and  received  by  the  Wheelers  to  the  letters 
containing  these  notifications,  but  it  is  without 
dispute  that  the  appellees  at  all  times  denied 
any  light  of  cancellation  to  exist,  and  uni- 
formly insisted  that  John  T.  Wheeler  was 
bound  on  his  guaranty  to  them  for  the  goods 
to  be  shipped  on  September  1,  1910,  on  the 
order  given  in  April,  1910.  It  was  shown 
that  the  goods  to  Le  manufactured  by  appel- 


lees on  the  April  order  had  been  cut  in  the 
preparation  for  manufacture  by  May  17, 1910, 
before  any  attempted  cancellation  of  the  or- 
der was  made,  and  that  on  August  15,  1910, 
they  were  all  manufactured,  or  "made  up" 
and  ready  for  shipment,  and  that  part  of  the 
order  had  been  finished  as  early  as  June  24, 
1910.  The  appellees,  after  notifying  H.  N. 
Wheeler  and  John  T.  Wheeler  that  the  goods 
were  ready  for  shipment  under  the  terms  of 
the  contract  of  purchase,  and  that  unless 
shipping  directions  or  other  directions  for 
disposition  of  the  goods  were  received  they 
would  sell  the  goods  at  the  best  price  obtain- 
able and  hold  John  T.  Wheeler  on  his  guar- 
anty for  the  difference,  adopted  this  course 
(the  Wheelers  having  denied  any  liability  on 
account  of  the  order),  and  seek  in  this  suit 
to  make  the  appellant,  John  T.  Wheeler, 
liable  on  his  guaranty  for  the  difference 
between  what  the  goods  brought  on  this  sale 
and  the  original  purchase  price  under  the 
terms  of  the  order  of  April,  1910.  The  real, 
substantial  point  at  issue  on  the  trial  of  the 
case  was  whether  or  not  the  appellant,  John 
T.  Wheeler,  was  liable  to  the  appellees  on  his 
guaranty  for  this  difference  between  the 
original  sale  price  and  what  the  goods  were 
resold  for  under  the  circumstances  set  out. 
It  is  insisted  by  appellant's  counsel  in  brief 
that  the  trial  court  erred  in  three  important 
particulars  in  arriving  at  a  different  con- 
clusion on  this  cardinal  proposition  from 
that  contended  for  by  appellant 

[1]  In  the  first  place,  it  is  contended  that 
the  decided  weight  of  the  evidence  showed 
that  no  notice  of  the  acceptance  of  the  guar- 
anty was  given  the  appellant  by  appellees, 
and  that  such  notice  was  necessary  to  bind 
the  guarantor.    It  was  shown  without  con- 
flict that  the  guaranty  expressed  on  its  face 
the  receipt  of  a  valuable  consideration,  was 
absolute  in  form,  was  given  by  the  appellant, 
John  T.  Wheeler,  In  response  to  a  request 
made  by  the  parties  extending  the  credit 
(appellees)  on  a  form  furnished  by  them, 
which  was  left  by  the  guarantor  with  his 
son  for  delivery  to  appellees  as  the  other 
parties  to  the  guaranty,  and  was  by  him  de- 
livered to  them,  and  that  the  promisees  acted 
upon  it  and  extended  credit  to  the  son,  as 
contemplated  by  the  parties,  entirely  on  the 
strength  of  the  guaranty.    Formal  notice 
of  an  express  acceptance  was  not  necessary 
under  such  circumstances,  for  an  acceptance 
would  be  implied,  and  a  meeting  of  the  minds 
and  the  mutual  assent  essential  to  the  con- 
summation of  the  contract  is  evidenced  by, 
and  is  to  be  gathered  from,  the  very  nature 
of  the  transaction.   Pearsell  Mfg.  Co.  v.  Jef- 
freys, 183  Mo.  386,  81  S.  W.  901,  105  Am. 
St  Rep.  496;  Davis  Sewing  Machine  Co.  v. 
Richards,  115  U.  S.  524,  6  Sup.  Ct  173,  29 
Jj.  Ed.  480;  Newman  v.  Scarborough,  115  La. 
800,  40  South.  248,  112  Am.  St  Rep.  27tf; 
Frost  v.  St.  Metal  Co.,  215  IU.  240,   74  X. 
E.  139;  Cooke  v.  Orne,  37  111.  186;  I>owr 
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Stamping  Co.  v.  Noyes,  151  Mass.  842,  24 
K.  E.  53;  20  Cyc.  1407b. 

[2]  It  is  contended.  In  the  second  place, 
that  the  trial  court  could  not  nave  found  the 
Issues  In  favor  of  the  plaintiffs  on  the  main 
question  In  controversy  on  the  trial,  which 
we  have  referred  to  as  the  substantive  ques- 
tion involved  on  this  appeal,  unless  the  court 
held  that  the  proof  showed  an  acceptance 
of  the  order  given  by  H.  N.  Wheeler  to  the 
traveling  salesman  of  appellees  in  April, 
1910.  What  is  said  on  the  proposition  of 
acceptance  in  Manier  v.  Appling,  112  Ala. 
t%3,  20  South.  978,  can  have  no  controlling 
effect  on  this  case,  for,  on  the  undisputed 
facts  here,  a  portion  of  the  order  under  con- 
sideration in  this  case  called  for  goods  that 
were  in  stock  to  be  shipped  "at  once."  This 
April  order  must  be  taken  and  considered 
as  a  whole;  It  was  an  entirety,  and  the  ap- 
pellees accepted  and  shipped  this  "at  once" 
part  of  the  order  to  H.  N.  Wheeler,  who  re- 
ceived and  paid  for  these  goods  constituting 
a  portion  of  the  April  order.  This  accept- 
ance, shipment,  and  receipt  of  a  part  of  the 
order  was  without  objection  or  qualification 
of  any  kind,  and  made  a  binding  contract  as 
to  the  whole  of  the  order  on  both  parties, 
and  the  parties  cannot  be  heard  to  say  that 
there  was  not  an  acceptance  of  the  order  in 
its  entirety,  after  accepting  and  shipping,  on 
the  one  hand,  and  receiving,  on  the  other 
hand,  a  part  of  the  order  without  qualifying 
or  limiting  the  contract  as  to  such  accept- 
ance, shipment,  and  receipt.  The  entire  deal- 
ings of  the  parties  show  that  they  mutually 
understood  that  there  had  been  an  accept- 
ance of  the  order;  otherwise  there  could 
hare  been  no  necessity  for  an  attempted 
countermand  of  the  order  by  H.  N.  Wheeler, 
or  a  notification  by  John  T.  Wheeler  that  he 
would  withdraw  all  further  responsibility  for 
these  purchases  that  had  been  made  by  his 
son. 

[S]  The  third  crucial  point  insisted  upon  as 
an  error  of  the  trial  court  consists  in  the 
holding  of  that  court  that  no  delivery  of  the 
goods  to  H.  N.  Wheeler  was  necessary  in 
order  to  bind  the  appellant,  John  T.  Wheel- 
er, on  his  written  guaranty.  The  proof  with- 
out conflict  was  to  the  effect  that  the  ap- 
pellees notified  both  H.  N.  Wheeler  and 
John  T.  Wheeler  that  the  goods  were  ready 
for  shipment  and  subject  to  their  order,  and 
would  be  sold  for  the  best  price  obtainable 
and  the  amount  realized  credited  to  the  ac- 
count, and  that  appellees  would  hold  tbem 
for  the  difference  between  the  reselling  price 
and  the  original  purchase  price,  unless  they 
received  some  order  for  the  disposition  of 
the  goods.  No  order  for  the  shipment  or 
disposition  of  the  goods  was  received,  but,  on 
the  contrary,  H.  N.  Wheeler  wrote  appellees 
canceling  the  order,  and  denied  all  liability 
on  the  order  in  behalf  of  himself  or  the 
guarantor,  his  father,  John  T.  Wheeler,  and 
the  latter  undertook  in  writing  to  withdraw 
all  liability  for  the  purchases  made  by  his 


son,  H.  N.  Wheeler.  In  other  words,  appel- 
lees, the  sellers,  having  the  goods  in  posses- 
sion ready  for  delivery,  undertook  to  per- 
form the  contract  of  sale  on  their  part,  and 
offered  the  goods  to  the  purchaser,  H.  N. 
Wheeler,  and  were  notified  that  the  goods 
would  not  be  received.  Under  the  facts  and 
circumstances  of  the  case,  the  sellers  were 
justified  In  treating  the  contract  as  at  an 
end  when  the  buyer  repudiated  the  contract 
and  notified  the  sellers  he  would  not  accept 
the  property  when  the  time  for  delivery  ar- 
rived, and  there  was  therefore  no  necessity 
for  the  appellees  (the  sellers),  as  a  condition 
precedent  to  a  right  of  recovery  against  the 
buyer  or  his  guarantor,  to  deliver,  or  even 
make  an  actual  tender  of  the  goods,  to  H. 
N.  Wheeler,  the  buyer.  Willoughby  v.  Jerni- 
gan,  6  Ala.  App.  270,  60  South.  514;  Jebeles 
&  Colias  Con.  Co.  v.  Stephenson,  6  Ala.  App. 
103,  60  South.  437;  Scruggs  &  Echols  v. 
Riddle,  171  Ala.  350,  54  South.  641;  Roehm 
v.  Horst,  178  U.  8.  1,  20  Sup.  Ct  780,  44  L. 
Ed.  953;  Cotton  Oil  Co.  v.  Heflin,  99  Fed. 
339,  39  C.  C.  A.  546;  3  Sutherland  on  Dam- 
ages, |  648. 

[4]  It  is  also  insisted  that  the  contract  of 
sale  was  void  because  made  on  Sunday,  and 
that  the  appellant  was  entitled  to  a  judg- 
ment on  his  special  plea  setting  up  this  de- 
fense. The  proof  does  not  show  a  contract 
of  sale  made  on  Sunday.  It  showed  that 
the  order  for  the  goods  was  given  to  the 
traveling  salesman  of  the  appellees  on  a  cer- 
tain Sunday  in  April,  1910,  by  H.  N.  Wheeler 
at  Birmingham,  Ala.,  to  be  forwarded  by 
mail  to  appellees  at  Cincinnati,  Ohio,  subject 
to  their  approval  or  rejection;  that  the  or- 
der was  forwarded  in  due  course  and  on  a 
subsequent  day  accepted  by  the  appellees  on 
another  day  than  Sunday.  The  traveling 
salesman  simply  took  an  order  on  Sunday, 
In  its  nature  a  request  or  proposal  to  be  for- 
warded to  appellees  to  ship  certain  goods; 
but  he  did  not  sell  or  contract  to  sell,  and 
the  order  could  have  been  rejected  without 
incurring  liability,  or  withdrawn  at  any 
time  before  acceptance.  The  transaction 
was  not  completed,  and  no  binding  contract 
made  between  the  parties  on  the  day  the  or- 
der was  taken;  it  was  not  until  the  appel- 
lees saw  fit  to  accept  the  order  (and  did  ac- 
cept it  on  another  day  than  Sunday)  that 
the  minds  of  the  contracting  parties  met, 
and  that  there  existed  the  mutual  assent  es- 
sential in  making  a  binding  contract  Gould 
v.  Cates  Chair  Co.,  147  Ala.  629,  41  South. 
675,  and  authorities  there  cited. 

[8]  If  proof  of  a  demand  on  H.  IN.  Wheeler 
for  the  difference  or  deficiency  between  the 
amount  realized  on  resale  and  the  original 
purchase  price  was  necessary  as  a  prerpqul- 
site  of  bringing  suit  against  appellant,  the 
evidence  .affords  ample  inference  from  which 
the  court  could  find  this  fact  to  exist  No 
other  reasonable  conclusion  can  be  drawn 
from  the  caustic  letter  of  H.  N.  Wheeler  to 
appellees  dated  December  19,  1910,  than  that 

Digitized  by  Google 


182 


64  SOUTHERN  REPORTER 


(Ala. 


the  attorneys  of  appellees  had  made  demand 
on  the  said  Wheeler  for  this  difference,  and 
snlt  was  not  brought  until  January  3,  1911. 

The  appellant  makes  the  point  that,  as 
the  guaranty  was  for  the  payment  by  the 
guarantor  at  60  days'  maturity  of  all  goods 
purchased,  unless  the  goods  were  sold  on 
60  days'  time  there  could  be  no  liability  un- 
der the  terms  of  the  guaranty.  We  do  not 
so  construe  the  instrument  of  guaranty ;  but, 
even  if  so,  there  was  evidence  from  which 
the  court  could  find  this  to  be  the  fact,  as 
the  member  of  appellees'  firm  who  acted  in 
this  transaction  for  appellees,  one  Marcus 
S.  Fechheimer,  testified  that  the  account 
was  due  60  days  after  shipment. 

There  are  several  assignments  of  error 
based  on  the  rulings  of  the  court  on  the 
pleadings,  but  they  present  the  same  ques- 
tions that  we  have  considered  and  discussed 
in  treating  what  are  conceded  by  appellant 
to  be  the  crucial  points  Involved  in  the  case 
as  presented  on  this  appeal,  and  from,  our 
holdings  it  will  be  seen  that  we  do  not 
think  the  trial  court  was  in  error  in  any  of 
the  rulings  made  on  the  pleadings. 

Let  the  judgment  of  the  lower  court  be 
affirmed. 

Affirmed. 


ELLIOTT  et  aL  v.  PALMER. 

(Court  of  Appeals  of  Alabama.  Dec.  18,  1913.) 

Sales  (f  474*)— Conditional  Sales— Records 
—Judgment  Creditors. 

Code  1907,  §  3394,  providing  that  condi- 
tional sales  of  personal  property,  by  which  the 
seller  retains  the  title  until  the  payment  of 
the  purchase  money,  and  the  buyer  obtains  pos- 
session, are  void  against  judgment  creditors, 
without  notice,  unless  in  writing  and  recorded, 
does  not  affect  a  claim  of  the  seller  of  property 
levied  on  under  execution  against  the  buyer 
when  the  judgment  on  which  the  execution  was 
issued  was  rendered  before  such  conditional  sale 
was  made,  and  before  the  defendant  bad  pos- 
session of  or  any  connection  with  the  property 
levied  on. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  iS  1391-1402;  Dec.  Dig.  §  474.*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County ;  T.  L.  Sowell,  Judge. 

Action  by  R.  H.  Palmer  against  J.  H.  El- 
liott and  others.  Judgment  for  plaintiff. 
The  Jasper  Land  Company  interposed  claim 
to  property  levied  upon  under  execution,  and, 
the  plaintiff  obtaining  judgment,  the  claimant 
appeals.   Reversed  and  rendered. 

Ernest  Lacy,  of  Jasper,  for  appellant.  D. 
A.  McGregor,  of  Jasper,  for  appellee. 

WALKER,  P.  J.  The  controversy  in  .this 
case  is  between  the  plaintiff  (appellee  here), 
who  had  had  an  execution  in  his  favor  levied 
on  personal  property,  and  a  claimant  of  that 
property,  from  whom  the  defendant  in  the 
execution  had  acquired  possession  under  a 
verbal  sale  of  it,  by  the  terms  of  which  the 
vendor  (the  claimant)  retained  title  until  the 


purchase  price  should  be  paid,  which  had 
not  been  done.  The  judgment  on  which  the 
execution  issued  was  recovered  several  years 
before  the  defendant  acquired  possession  of 
the  property  under  the  conditional  sale  of 
it  to  him.  The  appellant  (the  claimant  be- 
low) contends  that  the  fact  of  the  judgment's 
having  been  recovered  prior  to  the  making 
of  the  conditional  sale  puts  that  sale  beyond 
the  Influence  of  the  provision  contained  In 
section  3394  of  the  Code.  We  are  of  opinion 
that  this  contention  must  be  sustained. 

As  to  conditional  sales  of  personal  proper- 
ty, by  the  terms  of  which  the  vendor  retains 
the  title  until  the  payment  of  the  purchase 
money,  and  the  purchaser  obtains  possession 
of  the  property,  the  effect  of  the  provision 
contained  in  that  section  is  to  make  such  con- 
dition void  "against  purchasers  for  a  valu- 
able consideration,  mortgagees,  and  Judg- 
ment creditors  without  notice  thereof,  unless 
such  contracts  are  in  writing  and  recorded 
in  the  office  of  the  judge  of  probate,"  etc. 
The  classes  of  persons — "purchasers  for  a 
valuable  consideration,  mortgagees,  and  judg- 
ment creditors  without  notice" — in  whose  fa- 
vor alone  this  statute  avoids  the  condition 
in  such  a  sale  of  personal  property  are  iden- 
tically the  same  as  those  in  whose  favor 
another  and  older  statute  (Code,  §  3383) 
makes  inoperative  and  void  all  conveyances 
of  real  property,  deeds,  mortgages,  deeds  of 
trust,  or  Instruments  in  the  nature  of  mort- 
gages, to  secure  any  debts,  unless  the  same 
have  been  recorded  before  the  accrual  of  the 
rights  of  such  purchasers,  mortgagees,  or 
judgment  creditors.   When  the  later  statute 
was  enacted  the  designation  quoted,  as  it 
was  used  in  the  older  statute,  had  already 
been  Judicially  determined  not  to  include 
one  who  became  a  judgment  creditor  before 
the  undisclosed  transfer  in  question  was 
made.   Chadwick  v.  Carson,  78  Ala.  116. 
Stone,  C.  J.,  in  delivering  the  opinion  of  the 
court  in  that  case,  after  referring  to  the  leg- 
islation by  which  the  protection  which  pre- 
viously had  been  extended  to  purchasers  and 
mortgagees  was  extended  to  judgment  credi- 
tors, said:  "We  think,  however,  that  the  pro- 
tection extended  to  judgment  creditors  rests 
on  a  similar  principle,  and  is  germane  to 
that  secured  to  purchasers  without  notice. 
The  purchasers  who  can  maintain  a  right 
paramount  to  an  unrecorded  deed  or  mort- 
gage must  have  purchased  subsequently  to 
the  making  of  such  deed  or  mortgage,  and 
must  be  bona  fide  purchasers,  for  a  valuable 
consideration,  without  notice  or  knowledge 
of  such  prior  conveyance  or  Incumbrance. 
•    •    *   This  class  alone  can  be  defrauded 
by  a  neglect  of  this  statutory  duty.   For  no 
other  purpose  was  the  statute  enacted;  to 
no  other  class  does  the  grantee  owe  this 
duty;  and  only  those  who  are  without  no- 
tice can  claim  the  protection.   *  *   *  The 
same  rule  must  be  applied  when  the  protec- 
tion the  statute  affords  is  claimed  by  a  jndg- 
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ment  creditor.  He  must  hare  become  such 
after  the  conveyance  was  made,  or  the  in- 
cumbrance created,  the  failure  to  record 
which  may  mislead  him  to  the  belief  that  the 
property  la  standing  open  for  seizure  under 
execution  upon  his  judgment."  On  similar 
considerations  it  has  been  held  that  one  who 
became  a  creditor  before  his  debtor  was  in 
possession  of  personal  property  under  a  loan 
not  in  writing,  or  within  three  years  after 
the  commencement  of  such  possession,  does 
not  belong  to  the  class  of  creditors  Intended 
to  be  protected  by  the  statute  (Code,  {  3390) 
which  provides  that  "all  loans  of  personal 
property,  not  in  writing,  vest  an  absolute 
estate  in  the  person  in  possession  under  such 
loan,  as  to  purchasers  and  creditors  of  such 
person,  after  three  years  from  the  commence- 
ment of  such  loan,  unless  within  that  time 
the  lender  commence  an  action  at  law,  in 
good  faith,  for  the  recovery  of  the  property." 
Mathls  v.  Thurman,  143  Ala.  558,  89  South. 
380 ;  Carew  v.  Love,  30  Ala.  577. 

The  statute  (Code,  §  3394)  upon  which  the 
appellee  relies,  like  those  passed  upon  In  the 
decisions  above  referred  to,  is  one  for  the 
protection  of  creditors  against  undisclosed 
claims  of  third  persons  to  property  the  pos- 
session or  apparent  ownership  of  which  is 
in  the  debtor.  Recognizing  that  only  such 
persons  as  have  dealings  with  the  possessor 
or  apparent  owner  of  property  could  be  prej- 
udiced by  a  failure  to  disclose  a  third  per- 
son's claim  to  it,  those  decisions  are  to  the 
effect  that  the  benefit  of  such  statutes  can- 
not be  claimed  by  a  creditor  whose  dealings 
with  bis  debtor  could  not  possibly  have  been 
influenced  by  a  lack  of  knowledge  or  notice 
of  the  true  situation,  as  his  demand  had  come 
into  existence  and  been  reduced  to  judgment 
before  his  debtor  had  ever  had  any  connec- 
tion with  the  property  in  question.  There  is 
nothing  in  the  terms  of  section  3394  of  the 
Code  to  indicate  a  legislative  purpose  to  pro- 
tect judgment  creditors .  who  were  not  em- 
braced by  the  same  designation  as  it  was 
used  in  an  older  statute  (Code,  S  3383)  deal- 
ing with  a  cognate  subject  It  is  not  less 
plain  that  the  sole  purpose  of  the  requirement 
of  the  later  statute  as  to  the  contracts  it 
mentions  being  in  writing  and  recorded  was 
to  afford  the  means  of  warning  to  those  who 
might  subsequently  have  dealings  with  par- 
ties to  such  contracts,  and  that  protection 
of  those  who  previously  may  have  had  and 
concluded  dealings  with  such  parties  was 
not  in  the  legislative  contemplation.  The 
conclusion  follows  that  the  provisions  of  that 
statute  do  not  affect  a  claim  made  by  the 
vendor  in  a  conditional  sale  of  personal  prop- 
erty levied  on  under  execution  when  the  judg- 
ment on  which  the  execution  was  issued  was 
rendered  before  such  conditional  sale  was 
made,  and  before  the  defendant  in  the  exe- 
cution had  possession  of  or  any  connection 
with  the  property  levied  on. 

The  evidence  showed  that  the  claimant,  as 


the  conditional  vendor  of  the  property  in 
dispute,  was  entitled  to  it,  unless  its  claim 
was  invalidated  by  the  statute  which  was 
invoked.  As  that  claim  was  not  so  invali- 
dated, the  result  Is  that  the  judgment  ap- 
pealed from  must  be  reversed,  and  judgment 
will  here  be  rendered  in  favor  of  the  claim- 
ant for  the  property  for  which  the  plaintiff 
had  judgment  in  the  court  below. 
Reversed  and  rendered. 


GARNER  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Dec.  18,  1913.) 

1.  Bigamy  rt  1*)— Defenses— Invalidity  of 
Formes  Marriage. 

That  accused  at  the  time  of  his  former 
marriage  was  under  the  statutory  age  of  con- 
sent so  as  to  make  the  marriage  voidable  is 
not  a  defense,  in  a  prosecution  for  bigamy,  for 
again  marrying  without  having  the  first  mar- 
riage judicially  annulled;  it  being  immaterial 
that  accused  had  renounced  the  first  marriage 
on  the  ground  of  the  unchastity  of  his  first 
wife. 

[Ed.  Note. — For  other  cases,  see  Bigamy, 
Cent  Dig.  H  1-15;  Dec.  Dig.  5  1*] 

2.  Bigamy  (|  9*)— Admission  or  Evidence- 
Copy  or  Marriage  License. 

In  a  prosecution  for  bigamy,  the  certified 
copy  of  the  marriage  license  was  admissible  in 
evidence. 

[Ed.  Note.— For  other  cases,  see  Bigamy, 
Cent.  Dig.  If  34-53;  Dec.  Dig.  §  9*] 

8.  Bigamy  (§  8*)— Defenses. 

Accused  could  not  testify  in  a  bigamy  pros- 
ecution as  to  whether  he  knew  at  the  time  of 
his  second  marriage  whether  his  first  wife  was 
living  or  dead. 

[Ed.  Note.— For  other  cases,  see  Bigamy, 
Cent.  Dig.  SS  41-49  ;  Dec  Dig.  §  8.*} 

Appeal  from  Circuit  Court,  Chilton  Coun- 
ty;  W.  W.  Pearson,  Judge. 

Ernest  Garner  was  convicted  of  bigamy, 
and  appeals.  Affirmed. 

Thomas  A.  Curry,  of  Clanton,  for  appellant 
R.  C.  BrlckeU,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  While  an  infant  under  the 
age  of  consent,  being  at  the  time  between  14 
and  15  years  of  age,  the  defendant  contracted 
a  marriage,  which  was  followed  by  voluntary 
cohabitation  of  the  parties  to  the  ceremony 
in  recognition  of  the  marital  relation  for  a 
short  time  (not  more  than  a  day  or  two,  ac- 
cording to  the  defendant's  testimony  on  the 
trial),  when  he  left  her.  Subsequently,  about 
five  years  thereafter,  the  first  marriage  not 
having  been  annulled  by  judicial  proceedings, 
the  defendant  married  another  woman,  and 
was  prosecuted  for  bigamy  for  having  con- 
tracted this  second  marriage.  From  the  judg- 
ment of  conviction  of  bigamy  in  that  prose- 
cution he  brings  this  appeal. 

The  defendant  as  a  witness  in  his  own  be- 
half testified  that  he  remained  with  his  first 
wife  one  or  two  days  after  the  marriage,  dur- 
ing which  time  they  occupied  the  relation  of 
husband  and  wife,  that  he  discovered  or 
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learned  daring  this  time  that  she  was  un- 
chaste before  marriage,  and  that  he  then  left 
her  and  had  not  lived  or  cohabited  with  her 
since  that  time.  The  defense  then  offered  to 
show  by  the  defendant,  testifying  as  a  wit- 
ness in  his  own  behalf,  that  he  had  told  his 
first  wife  at  the  time  he  left  her  that  he  "was 
no  longer  her  husband,  and  that  she  was  no 
longer  his  wife" ;  that  he  had  then  and  there 
severed  the  marriage  relation  and  disaffirmed 
the  marriage.  The  court  sustained  the  ob- 
jection of  the  solicitor  to  the  questions  seek- 
ing to  make  this  proof,  and  this  ruling  of 
the  court  presents  the  principal  question  for 
review  on  this  appeal. 

The  contention  Is  made  that  this  testimony 
was  admissible  on  the  authority  of  the  hold- 
ing in  Beggs  v.  State,  55  Ala.  108,  where  it 
was  remarked  by  the  Judge  rendering  the 
opinion  for  the  court,  as  dicta,  that  either 
party  to  the  marriage,  being  under  the  age 
of  consent  at  the  time,  upon  arriving  at  age 
could  disaffirm  the  marriage,  thereby  avoid- 
ing it,  and  that  the  second  marriage,  contract- 
ed subsequent  to  the  disaffirmance,  would  not 
be  in  violation  of  law.  It  Is  plainly  stated 
In  the  opinion  in  that  case  that  no  question 
was  raised  in  the  trial  court  as  to  the  af- 
firmance or  disaffirmance  of  the  first  mar- 
riage, and  that  such  a  question  was  not  pre- 
sented on  the  appeal.  It  was  decided  in  that 
case  that  the  marriage  entered  into  by  one 
under  the  age  of  consent  is  not  void  as  to 
such  Infant,  but  voidable  only,  and  until  dis- 
affirmed is  a  marriage  in  fact,  and  sufficient 
to  support  a  prosecution  for  bigamy  in  con- 
tracting a  second  marriage.  We  take  It  that 
what  Is  meant  by  a  disaffirmance  of  the  mar- 
riage contracted  by  a  person  under  the  age 
of  consent,  as  used  in  the  Beggs  Case,  supra, 
has  reference  to  the  prior  marriage  having 
been  duly  and  regularly  disaffirmed  by  the 
infant  through  Judicial  proceedings  of  a  court 
of  competent  jurisdiction  annulling  it,  for,  as 
stated  in  the  text  of  26  Cyc  827,  "marriage 
in  the  sense  of  the  completed  matrimonial  en- 
gagement is  unlike  any  other  contract  known 
to  the  law,  chiefly  because  It  cannot  be  ter- 
minated or  dissolved  by  the  parties,  but  only 
by  the  sovereign  power  of  the  state.  Nor  can 
Its  mutual  rights  and  obligations  be  modified 
by  agreement  In  truth,  whatever  contrac- 
tual elements  it  may  contain,  these  are  im- 
portant only  in  its  inception;  for  once  en- 
tered upon  it  becomes  a  relation  rather  than 
a  contract,  and  invests  each  party  with  a 
status  toward  the  other  and  society  at  large, 
Involving  duties  and  responsibilities  which 
are  no  longer  matter  for  private  regulation, 
but  concern  the  commonwealth." 

[1  ]  The  first  marriage  in  this  case  Is  shown 
by  the  evidence  to  have  been  a  completed 
matrimonial  engagement,  not  void,  but  at 
most  voidable  only  as  to  the  defendant  be- 
cause at  the  time  of  entering  into  It  he  was 
under  the  age  of  consent  prescribed  by  stat- 
ute.   Code,  S  4S79.    Marriage  being  a  civil 


or  social  institution  intended  and  calculated 
to  promote  the  present  comfort  and  future 
happiness  of  the  human  family,  and  fixing  as 
it  does  a  status  between  the  contracting  par- 
ties which  society  in  general  has  the  deepest 
Interest  in  maintaining  in  its  integrity  and 
purity,  it  could  not  be  annulled  or  disaffirmed 
by  the  mere  ipse  dixit  of  the  defendant  in 
renunciation  or  denial  of  it,  or  by  his  repudi- 
ation of  the  wife  at  his  election  for  this  or 
any  other  cause,  but  the  dissolution,  annul- 
ment, termination,  or  disaffirmance  of  the 
voidable  marriage  could  only  be  accomplished 
by  the  sovereign  power  of  the  state,  speaking 
through  a  duly  constituted  tribunal  having 
jurisdiction  in  the  premises.  26  Cyc  899. 

It  will  be  seen  that  it  is  our  opinion  that 
the  fact  that  the  defendant  at  the  time  of  his 
first  marriage  was  under  the  statutory  age 
of  consent  is  no  defense  to  a  charge  of  biga- 
my for  contracting,  a  second  marriage  unless 
the  first  marriage  had  been  judicially  annul- 
led on  that  ground  (Walls  v.  State,  32  Ark. 
565 ;  State  v.  Cone,  86  Wis.  498,  57  N.  W.  50), 
and  that  the  court  was  not  in  error  In  refus- 
ing to  allow  the  defendant  to  testify  as  a  wit- 
ness in  his  own  behalf  that  he  had  renounced 
or  personally  undertaken  to  disaffirm  the  re- 
lations or  status  created  by  the  first  mar- 
riage, shown  in  this  case  without  conflict 
in  the  evidence  to  have  been  a  marriage  in 
due  form,  followed  by  voluntary  cohabitation 
of  the  parties  as  husband  and  wife. 

[2]  The  certified  copy  of  the  marriage  li- 
cense introduced  in  evidence  was  competent 
evidence  and  admissible.  Eldridge  v.  State, 
126  Ala.  63,  28  South.  580. 

[3]  There  was  nothing  even  remotely  tend- 
ing to  show  that  the  defendant  had  reason  to 
believe  that  the  first  wife  was  dead  at  the 
time  he  contracted  the  second  marriage,  or 
that  he  had  ever  made  any  inquiry  in  that 
direction,  or  received  Information  to  that  ef- 
fect On  the  contrary,  it  was  shown,  without 
conflict  in  the  evidence,  that  the  first  wife 
had  continued  to  live  in  the  same  county  in 
which  she  resided  at  the  time  of  her  marriage 
to  the  defendant  during  the  entire  period  of 
time  covered  between  the  first  and  second 
marriages  of  the  defendant  and  that  the  sec- 
ond marriage  took  place  in  an  adjoining  coun- 
ty. The  court  properly  refused,  against  the 
state's  objection,  to  permit  the  defendant  to 
answer  the  question  propounded  by  his  coun- 
sel, '"Did  you  know  at  the  time  you  married 
the  second  time  whether  or  not  your  first 
wife  was  living  or  dead?"  Rand  v.  State, 
129  Ala.  119,  29  South.  844. 

Other  objections  to  the  testimony  are  not 
of  sufficient  merit  to  require  discussion.  The 
evidence  without  conflict  proved  every  es- 
sential fact  necessary  to  establish  the  defend- 
ant's guilt  and  the  court  properly  gave  the 
charge  requested  by  the  state. 

No  error  is  shown,  and  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 
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MURPHY  v.  COLEMAN. 
(Court  of  Appeals  of  Alabama.   Dec.  18,  1918.) 

L  Assault  and  Batteby  (§  13*)— Civil  Lia- 

bilitt — S  elf-Defense. 
One  who  would  justify  an  assault  on  the 
ground  of  self-defense  must  show  that  he  acted 
under  a  real  or  reasonably  apparent  necessity  of 
defending  himself  and  that  he  used  no  more 
force  than  was  reasonably  necessary. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §  11 ;  Dec  Dig.  §  13.*] 

2.  Assault  and  Batteby  (|  24*)— Civil  Ac- 
tion—Plea— Self -Defense. 

Id  a  civil  action  for  assault,  a  plea  that  it 
occurred  in  defendant's  place  of  business,  where 
plaintiff  had  followed  him,  cursing  and  abusing 
him,  with  a  drawn  knife  in  his  hand,  and  that 
defendant  bad  not  provoked  the  difficulty,  was 
demurrable  on  the  ground  that  it  failed  to  show 
a  justification  on  the  ground  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §§  25-3L  35;  Dec.  Dig.  g 
24.*] 

3.  Assault  and  Batteby  (§  43*)— Civil  AC- 
TION—IN8TBUCTION— BUBDEN  OF  PBOOF. 

In  a  civil  action  for  assault,  where  defend- 
ant relied  npon  self-defense,  his  requested  charg- 
es that  the  burden  is  on  plaintiff  to  show  free- 
dom from  fault  in  bringing  "on  the  difficulty  on 
the  part  of  defendant,  and  not  on  defendant," 
and  that  the  burden  is  on  "plaintiff  to  show 
that  defendant  was  free  from  fault  in  bringing 
on  the  difficulty,"  were  plainly  erroneous. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  Si  57-59,  61.  62 ;  Dec.  Dig. 
f  43.*] 

Appeal  from  City  Court  of  Bessemer;  J. 
C.  B.  Gwln,  Judge. 

Action  by  Joe  C.  Coleman  against  P.  F. 
Murphy  for  assault  and  battery.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  following  is  defendant's  plea  4:  "De- 
fendant, for  further  answer  to  plaintiff's 
complaint,  says  that  the  assault  and  battery 
occurred  in  his  place  of  business,  and  the 
plaintiff  followed  Mm  to  the  back  part  of 
his  store,  cursing  and  abusing  him,  with  a 
knife  drawn  In  bis  hand,  and  that  he  was 
free  from  fault  in  provoking  or  bringing  on 
the  difficulty."  The  demurrers  point  out 
the  fact  that  the  plea  was  not  sufficient  as  a 
Plea  of  self-defense.  Written  charges  2  and 
3  are  as  follows:  (2)  "The  burden  is  on  plain- 
tiff to  show  freedom  from  fault  in  bringing 
on  the  difficulty  on  the  part  of  defendant, 
and  not  on  defendant"  (3)  "The  burden  Is 
on  plaintiff  to  show  that  defendant  was  free 
from  fault  In  bringing  on  the  difficulty." 

William  Jackson  and  Scott  &  Aldridge,  all 
of  Bessemer,  for  appellant  Goodwyn  & 
Ross,  of  Bessemer,  for  appellee. 

WALKER,  P.  J.  [1,2]  One  who  would 
justify,  on  the  ground  of  self-defense,  an  as- 
sault and  battery  committed  by  him  upon  an- 
other, must  show  that  he  acted  under  a  real 
or  reasonably  apparent  necessity  of  defend- 
ing himself,  and  that  he  used  no  more  force 
than  was  reasonably  necessary  or  unavold- 
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able  in  the  situation  which  confronted  him. 
Thomason  v.  Gray,  82  Ala.  291,  3  South.  38; 
Morris  v.  McClellan,  154  Ala.  639,  45  South. 
641,  16  Ann.  Cas.  305;  Birmingham  Ry., 
Light  &  Power  Co.  v.  Coleman  (Sup.)  61  So. 
890.  The  demurrer  to  defendant's  plea  4 
pointed  out  wherein  It  failed  to  show  a  jus- 
tification of  the  assault  and  battery  confessed 
by  it,  and  that  demurrer  was  properly  sus- 
tained. 

[3]  It  Is  plain  that  the  plaintiff  in  bringing 
his  action  for  an  alleged  wrongful  assault 
and  battery  committed  upon  him  by  the  de- 
fendant did  not  assume  the  burden  of  prov- 
ing that  the  defendant  was  free  from  fault 
in  the  matter  complained  of.  Perhaps  It 
was  the  Intention  of  counsel  in  drafting  writ- 
ten, charges  2  and  3  requested  for  the  defend- 
ant to  state  that  the  burden  was  on  the  plain- 
tiff to  prove  that  the  defendant  was  at  fault 
in  bringing  on  the  difficulty  (Brown  v.  State, 
83  Ala.  33,  3  South.  857,  3  Am.  St.  Rep.  685 ; 
Morris  v.  McClellan,  154  Ala.  639,  45  South. 
641,  16  Ann.  Cas.  305) ;  but  neither  of  these 
charges  stated  such  a  proposition.  There 
was  no  error  in  refusing  to  give  them  as 
they  were  framed. 

Affirmed. 


SALLEY  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Jan.  15.  1914.) 

L  Intoxicating  Liquobs  (8  248*)— Seizure- 
Sufficiency  of  Affidavit. 

In  a  proceeding  under  the  Fuller  Bill  (Acts 
1909,  p.  63)  for  the  seizure  of  intoxicating  liq- 
uors, an  affidavit  closely  following  section  22, 
subd.  6a,  and  alleging  probable  cause  for  be- 
lieving and  belief  that  defendant  kept  a  place 
where  spirituous  liquors  were  sold  or  disposed 
of  contrary  to  law,  describing  it  and  alleging 
belief  that  liquor  for  such  purpose  was  stored  in 
such  building,  and  that  a  more  specific  descrip- 
tion of  the  liquors  was  unobtainable,  was  suffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
L||oors,  Cent  Dig.  §|  868-375;   Dec.  Dig.  I 

2.  Intoxicating  Liquors  (|  249*)— Seizure- 
Sufficiency  of  Wabbant. 

In  a  proceeding  under  the  Fuller  Bill  (Acts 
1909,  p.  63)  for  the  seizure  of  intoxicating  liq- 
uors, a  warrant  to  the  sheriff  referring  to  a 
sufficient  affidavit  as  to  defendant's  keeping  of 
intoxicating  liquors  for  sale  or  disposition  con- 
trary to  law,  describing  the  house  in  which  they 
were  believed  to  be  kept,  stating  that  a  more 
complete  description  of  the  liquor  was  unobtain- 
able, and  directing  a  seizure  and  return,  was 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  376-385;  Dec  Dig.  | 
249.*] 

8.  Cbiminal  Law  (§  1088*)— Appeal— Bill 
of  Exceptions— Necessity— Motions. 

Motions  invoking  the  rulings  of  the  court 
made  during  the  progress  of  the  cauBe  are  not 
parts  of  the  record  proper,  and  the  rulings  there- 
on can  only  be  reviewed  when  the  motions  and 
rulings  are  made  a  part  of  the  record  by  incor- 
poration in  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dip.  §9  2676,  2740-2751.  2757.  2766, 
2782-2802,  2899;   Dec.  Dig.  §  1088.*] 
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4.  Intoxicating  Liquors  (|  250*)— Seizubh— 

Tbiai/— General  Chabge. 

Under  the  Fuller  Bill  (Acts  190G,  p.  63) 
I  4,  making  the  keeping  of  prohibited  liquors 
in  a  dwelling  house  for  sale  prima  facie  evidence 
of  intent  to  sell  contrary  to  law,  and  section 
9  making  it  an  offense  to  sell  or  give  away  such 
liquors  from  a  house,  the  general  charge  for  the 
state  was  properly  given  where  it  appeared  that, 
upon  seizure  a  barrel  of  whisky  containing  50 
gallons,  another  barrel  containing  4  or  5  gal- 
lons, and  empty  barrels,  were  found  on  defend- 
ant's premises,  which  he  subsequently  claimed 
ae  bailee,  and  where  defendant  declined  to  of- 
fer any  testimony. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Lguors,  Cent.  Dig.  §§  386-388;  Dec  Dig.  1 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; A  E.  Gamble,  Judge. 

Proceedings  by  the  State  against  J.  M.  Sal- 
ley  for  the  discovery  and  seizure  of  Intoxi- 
cating liquors  illegally  kept  for  sale.  Judg- 
ment of  forfeiture,  and  Salley  appeals.  Af- 
firmed. 

The  affidavit  Is  as  follows :  "State  of  Ala- 
bama, Lowndes  County.  Before  me,  J.  ML 
Williams,  a  Justice  of  the  peace  In  and  for 
said  state  and  county,  personally  came  J.  A. 
Coleman,  who  being  by  me  duly  sworn,  says 
on  oath  that  he  has  probable  cause  for  be- 
lieving and  does  believe  that  J.  M.  Salley 
keeps  a  place  where  spirituous,  vinous  or 
malt  liquors  are  sold,  kept  for  sale,  or  other- 
wise disposed  of  contrary  to  law;  that  said 
place  where  said  spirituous,  vinous  or  malt 
liquors  are  sold,  kept  for  sale,  or  otherwise 
disposed  of  contrary  to  law,  is  described  as 
follows :  One  small  new  house  situated  about 
40  or  50  feet  in  the  rear  of  the  kitchen  of  J. 
M.  Salley,  and  about  20  feet  from  the  lane 
running  between  the  residence  of  J.  M.  Salley 
and  Mr.  A  B.  Brown.  Affiant  further  states 
that  he  has  probable  cause  for  believing  and 
does"  believe  that  there  Is  stored  in  said  place 
above  described  spirituous,  vinous  or  malt 
liquors  for  sale,  delivery  or  distribution  con- 
trary to  law  or  for  other  illegal  purposes. 
Affiant  further  states  that  a  more  specific 
description  of  said  spirituous,  vinous  or 
malt  liquors  which  are  sold,  kept  for  sale,  or 
otherwise  disposed  of  contrary  to  law,  or  for 
other  illegal  purposes  in  said  place  above  de- 
scribed, is  not  obtainable." 

The  warrant  Is  as  follows :  "State  of  Ala- 
bama, Lowndes  County.  To  the  Sheriff  of 
said  County:  Proof  by  affidavit  having  this 
day  been  made  before  me  by  J.  A.  Coleman 
that  he  has  probable  cause  for  believing,  and 
does  believe,  that  J.  M.  Salley  keeps  a  place 
where  spirituous,  vinous  or  malt  liquors  are 
sold,  kept  for  sale  or  otherwise  disposed  of 
contrary  to  law,  which  said  place  is  described 
as  follows:  One  small  new  house,  situated 
about  40  or  50  feet  in  the  rear  of  the  kitchen 
of  J.  M.  Salley,  and  about  20  feet  from  the 
lane  running  between  the  residence  of  J.  M. 
Salley  and  A.  B.  Brown;  and  proof  by  af- 
fidavit having  been  made  before  me  by  the 


said  J.  A  Coleman  that  he  has  probable 
cause  for  believing,  and  does  believe,  that 
there  is  stored  in  said  place  above  described 
spirituous,  vinous  or  malt  liquors  for  sale, 
delivery  or  distribution  contrary  to  law,  or 
for  other  illegal  purposes,  a  more  specific 
description  of  said  spirituous,  vinous  or  malt 
liquors  not  being  obtainable;  and  probable 
cause  having  been  shown  to  me  by  proper 
evidence  that  the  said  J.  M.  Salley  keeps  said 
place  above  described,  and  that  spirituous, 
vinous  or  malt  liquors  are  sold,  kept  for  sale 
or  otherwise  disposed  of,  contrary  to  law, 
are  stored  for  sale,  delivery,  distribution, 
contrary  to  law,  or  for  other  Illegal  purposes, 
in  said  place  above  described.  You  are 
therefore  commanded  at  any  time  between 
8  o'clock  In  the  morning  and  8  o'clock  in 
the  afternoon,  or  any  other  time  that  said 
place  or  premises  are  open,  to  make  imme- 
diate search  of  said  place  for  spirituous, 
vinous  or  malt  liquors,  and  if  you  find  the 
same  in  said  place,  to  take  the  same  into 
y.our  possession,  together  with  the  recepta- 
cles or  vessels  containing  said  spirituous, 
vinous  or  malt  liquors,  and  the  same  to  safe- 
ly keep  in  your  possession,  subject  to  my  or- 
ders. You  will  make  returns  of  this  war- 
rant within  ten  days  from  this  date  as  re- 
quired by  law." 

The  objections  interposed  were  that  the 
justice  of  the  peace  failed  to  take  the  deposi- 
tion of  the  complainant  or  other  witnesses  In 
writing,  and  cause  the  same  to  be  subscribed 
by  the  person  making  It  before  the  issuance 
of  the  search  warrant,  and  that  neither  any 
deposition  nor  the  affidavit  upon  which  the 
search  warrant  was  issued  show  any  facts 
or  circumstances  tending  to  establish  the 
grounds  for  the  application  for  said  search 
warrant,  or  probable  cause  for  believing  that 
grounds  existed 

R.  L.  Goldsmith,  of  Hayneville,  for  appel- 
lant R.  C  Brlckell,  Atty.  Gen.,  W.  L.  Mar- 
tin, Asst.  Atty.  Gen.,  and  Powell  &  Hamilton, 
of  Greenville,  for  the  State. 

PELHAM,  J.  [1,2]  This  proceeding  is 
based  on  an  affidavit  and  warrant  Issued  on 
the  authority  conferred  under  the  provisions 
of  the  act  "to  further  suppress  the  evils  of 
intemperance,"  etc.,  approved  August  25, 
1909.  Acts  1909,  p.  63.  The  affidavit  closely 
follows  paragraph  "a"  of  subdivision  6  of 
section  22  of  this  act,  and  is  sufficient,  and 
the  warrant  is  in  full  compliance  with  the 
provisions  of  the  act  relating  thereto.  The 
court  was  not  In  error  in  sustaining  the  valid- 
ity of  the  affidavit  and  warrant  as  against 
the  various  attacks  made  against  them  by 
motions  and  demurrers  interposed  by  ap- 
pellant 

[3]  Neither  the  motions  nor  the  rulings  of 
the  court  on  the  motions  are  shown  by  bill 
of  exceptions,  and  motions  Invoking  the  rul- 
ings of  the  court  made  during  the  progress 


•For  other  cases  aee  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexe* 

Digitized  by  Google 


Ala.) 


SEABOARD  Allt  LINE  BY.  00.  T,  TAYLOR 


187 


of  the  cause  are  not  parts  of  the  record  prop- 
er, and  the  rulings  thereon  can  only  be  re- 
viewed when  the  motions  and  rulings  are 
made  a  part  of  the  record  by  Incorporating 
them  in  the  bill  of  exceptions.  Ex  parte 
Watters  et  al.  (Sup.)  61  South.  904. 

[4]  Section  4  of  the  act  approved  August 
25,  1900,  commonly  known  as  the  "Fuller 
801,"  makes  the  keeping  of  prohibited  liq- 
uors, in  any  building  not  used  exclusively 
for  a  dwelling,  prima  facie  evidence  that  they 
are  kept  for  sale,  or  with  intent  to  sell  con- 
trary to  law.  The  evidence  without  conflict 
showed  that,  in  making  the  search  and  sei- 
zure authorized  by  the  process  in  this  pro- 
ceeding, the  Bheriff  found  a  barrel  of  whis- 
ky containing  about  50  gallons,  and  another 
barrel  with  4  or  5  gallons  in  it,  together  with 
empty  barrels,  etc.,  in  the  house  on  the  de- 
fendant's premises  described  in  the  affidavit 
and  warrant.  The  defendant  was  in  posses- 
sion of  the  house  in  which  the  liquor  was 
stored  and  surrendered  the  key  to  it  to  the 
sheriff  at  the  time  the  search  was  made,  and 
subsequently  claimed  the  whisky  "as  bailee 
thereof,"  alleging  that  it  was  in  his  custody 
and  under  his  control  as  such  bailee.  The 
small  house  on  the  back  premises  of  the  de- 
fendant's place  where  the  liquor  was  stored 
was  shown  not  to  be  used  as  a  dwelling  by 
the  defendant  or  any  one  else,  and,  too,  the 
quantity  discovered  stored  there  would  dispel 
any  reasonable  belief  that  it  was  kept  for 
personal  consumption  or  for  the  purpose  of 
dispensing  hospitality  in  ordinary  social  In- 
tercourse at  the  dwelling  of  the  defendant, 
which  the  evidence  showed  was  a  separate 
house  some  20  to  80  feet  distant  from  the 
house  in  which  the  whisky  was  stored.  Aft- 
er the  state  had  made  out  a  prima  facie  case 
establishing  the  complaint,  under  the  statuto- 
ry requirements,  the  defendant  "declined  to 
offer  any  testimony,,*"and  we  think  it  was  not 
error  for  the  court  to  give  the  general  charge 
requested  by  the  state.  Acts  1909,  pp.  78, 
79.19. 

Affirmed. 

SEABOARD  AIR  LINE  RY.  CO.  v.  TAYLOR. 
(Court  of  Appeals  of  Alabama.   Dec.  18,  1913.) 

1  Trial  187*)— Instructions— Credibili- 
ty of  Witnesses. 
Instructions  that  If  witnesses  willfully  tes- 
tified falsely  as  to  any  material  fact,  the  jury 
were  authorized  to  disregard  their  entire  testi- 
mony were  proper;  the  use  of  the  word  "au- 
thorised" not  importing  any  direction  or  com- 
mand to  the  jury,  so  as  to  limit  their  discretion 
»nd  require  them  to  reject  testimony  which  they 
found  to  be  credible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
1%  H  414-419;  Dec  Dig.  §  187.*] 

2.  Trial  (|  145*)— Instructions— Withdbaw- 
al  or  Issue. 
Where  the  complaint,  in  an  action  against 
a  railroad  for  personal  injuries  at  a  crossing, 
averred  negligence  in  starting  a  train  without 
a  signal  from  a  watchman,  in  violation  of  an 
ordinance,  which  was  set  out,  but  no  proof  of 


the  existence  of  such  ordinance  was  given  at  the 
trial,  it  was  error  to  refuse  to  instruct  that 
there  could  be  no  recovery,  since  without  such 
proof  defendant's  special  duty  in  that  respect 
was  not  shown. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  328,  341;  Dec  Dig.  |  145.*] 

Appeal  from  City  Court  of  Birmingham; 
C.  C.  Nesmith,  Judge. 

Action  by  George  W.  Taylor  against  the 
Seaboard  Air  Line  Railway  Company,  for 
damages  for  personal  injury  and  to  property. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded. 

The  following  are  the  charges  given  for 
plaintiff: 

"(1)  If  the  Jury  believe  that  witness  Floyd 
Spain  testified  willfully  falsely  as  to  any 
material  fact  in  this  case,  then  they  are 
authorized  to  disregard  his  entire  testimony. 

"(2)  If  the  Jury  believe  from  the  testimony 
in  this  case  that  Engineer  Phillips  testified 
willfully  falsely  as  to  any  material  facts  in 
this  case,  they  are  then  authorized  to  disre- 
gard his  entire  testimony." 

Charge  7,  refused  to  defendant,  is  that  if 
the  Jury  believe  the  evidence  they  cannot  find 
for  plaintiff  under  the  seventh  count  of  the 
complaint  as  amended. 

Tillman,  Bradley  &  Morrow,  E.  L.  All,  and 
J.  A.  Simpson,  all  of  Birmingham,  for  ap- 
pellant. John  W.  Altaian,  of  Birmingham, 
for  appellee. 

WALKER,  P.  J.  This  was  an  action  by 
the  appellee  to  recover  damages  for  injuries 
to  his  person  and  property  resulting  from  a 
collision  in  a  street  in  the  city  of  Birming- 
ham between  a  delivery  wagon,  which  he  was 
driving,  and  an  engine  of  the  defendant, 
which  was  being  operated  across  the  street. 
In  the  several  counts  of  the  complaint  upon 
which  the  case  went  to  the  jury  the  injuries 
complained  of  were  attributed,  respectively, 
to  the  simple  negligence,  charged  in  general 
terms,  of  the  defendant's  servants,  agents,  or 
employes  in  charge  of  the  engine  in  causing 
the  collision,  to  their  willfully,  wantonly,  or 
intentionally  doing  so,  and  to  the  violation 
of  certain  municipal  ordinances,  which  were 
set  out,  regulating  the  speed  of  trains  within 
the  city,  and  requiring  in  stated  circum- 
stances, the  use  of  certain  signals  and  head- 
lights, the  flagging  of  trains,  and  the  keeping 
of  watchmen  or  flagmen. 

[1]  The  criticism  directed  in  argument 
against  written  charges  1  and  2,  given  at  the 
request  of  the  plaintiff,  is  based  upon  their 
use  of  the  word  "authorized,"  the  contention 
being  that  that  word  as  it  was  there  used 
imported  such  a  direction  or  command  to  the 
jury  as  to  what  they  should  do  in  the  event 
stated  as  to  deprive  them  of  the  right  or  dis- 
cretion to  do  otherwise.  Neither  of  the 
charges  is  fairly  subject  to  such  a  criticism. 
Such  a  statement  to  the  jury  as  to  what  they 


•Far  other  cams  im  same  topic  and  amotion  NUMBER  in  Dec.  Vlg.  ft  Am.  Dig.  Key- No.  Series  ft  Rep'r  Induce 

Digitized  by  Google 


188 


64  SOUTHERN  REPORTER 


(Ala. 


are  "authorized"  to  do  in  the  event  of  their 
finding  from  the  evidence  the  existence  of  the 
hypothesized  state  of  facts  is  an  appropriate 
way  of  informing  them  of  the  extent  of  their 
authority  or  legal  power  in  such  event,  and 
does  not  suggest  or  indicate  that  they  are 
bound  to  go  to  the  limit  of  their  power  or 
authority,  or  that  they  are  required  to  reject 
any  testimony  which  they  find  to  be  credible. 
Kress  et  al.  v.  Lawrence,  158  Ala.  652,  47 
South.  574;  Louisville  &  Nashville  R.  Co.  v. 
Seale,  160  Ala.  5S4,  49  South.  323. 

[2]  Count  7  of  the  complaint  as  it  was 
amended  averred  that  the  described  collision 
complained  of  occurred  at  a  crossing  in  the 
city  of  Birmingham  at  which,  under  the 
terms  of  a  city  ordinance,  which  was  set  out, 
it  was  the  duty  of  all  persons  having  charge 
of  locomotives,  cars,  or  trains  to  bring  the 
same  to  a  full  stop  before  crossing,  and  when 
any  such  locomotive,  car,  or  train  approach- 
ing such  place  has  been  stopped  as  required,  it 
shall  not  be  moved  forward  on  or  over  such 
crossing  until  signaled  to  go  forward  by  a 
watchman  at  such  crossing.  Following  these 
averments  were  others  to  the  effect  that  the 
injury  and  damage  complained  of  were  proxi- 
mately caused  by  the  negligence  of  the  de- 
fendant's servants,  agents,  or  employes  who 
were  in  charge  of  said  train,  and  while  act- 
ing within  the  line  and  scope  of  their  employ- 
ment, in  this:  "That  said  defendant's  serv- 
ants, agents,  or  employes  negligently  and  in 
violation  of  section  651  of  the  City  Code  of 
Birmingham,  Ala.,  did  negligently  cause  said 
train  to  be  moved  forward  on  and  across 
said  Eighteenth  street  without  its  having 
been  signaled  to  go  forward  by  a  watchman 
at  such  Eighteenth  street"  This  count  plain- 
ly specifies,  as  the  actionable  negligence  for 
which  a  recovery  is  sought,  the  alleged  vio- 
lation of  the  provision  contained  in  the 
municipal  ordinance  mentioned.  It  is  not 
a  count  which  charges  negligence  In  general 
terms.  It  specifies  the  particular  act  or  omis- 
sion which  is  relied  on  as  the  basis  of  a 
recovery.  Plainly  nothing  other  than  the  al- 
leged violation  of  the  ordinance  is  counted 
on.  This,  and  nothing  else,  is  set  up  as  con- 
stituting the  negligence  complained  of.  In 
order  for  the  negligence  counted  on  to  be 
shown,  it  was  requisite  to  prove  the  existence 
of  the  alleged  ordinance.  Adler  v.  Martin 
(Sup.)  59  South.  597.  In  the  absence  of  such 
proof  the  defendant  is  not  shown  to  have 
been  under  the  special  duty  for  a  breach  of 
which  the  count  in  question  seeks  to  charge 
it  with  liability.  No  such  evidence  was  of- 
fered. In  this  situation'  the  defendant  was 
entitled  to  require  the  court  to  give  written 
charge  7,  requested  by  it.  The  effect  of  the 
refusal  to  give  that  charge  was  to  leave  be- 
fore the  Jury  for  its  consideration  a  count  a 
material  averment  of  which  was  unsupported 
by  evidence.  The  record  furnishes  no  data 
which  would  enable  the  court  to  refer  the 


general  verdict  rendered  to  some  other  count 
or  counts  of  the  complaint  rather  than  to 
this  one  upon  which  a  verdict  could  not  prop- 
erly have  been  based  because  of  the  lack  of 
evidence  requisite  to  support  its  averments. 
It  follows  that  the  refusal  to  give  the  charge 
mentioned  was  prejudicial  error. 

We  do  not  find  any  reversible  error  in 
other  rulings  of  which  complaint  is  made. 
The  questions  presented  are  not  such  as  to 
call  for  a  discussion  of  them. 

Reversed  and  remanded. 


BOSWELL  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Dec  10, 1913.) 

1.  Criminal  Law   (|   338*)  —  Preliminary. 

TBI  A  L— DlSCHABG  E. 

The,  fact  that  defendant  was  discharged  on 
a  preliminary  trial  would  have  no  issue  bearing 
on  any  issue  in  the  regular  trial,  and  an  objec- 
tion to  a  question  by  defendant's  counsel  as  to 
that  fact  was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  65  752,  753,  755.  756.  787,  788, 
801,  855 ;  Dec.  Dig.  |  338.*] 

2.  Criminal  Law  (§  546*)  —  Evidence  —  Ad- 
missibility—Foundation. 

An  objection  to  a  question  by  counsel  for 
one  of  several  jointly  indicted  as  to  what  a 
codefendant  had  admitted  on  preliminary  trial 
was  properly  sustained,  where  the  codefendant 
was  present  in  court  and  had  not  yet  testified. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  878,  1002;  Dec  Dig.  I 
546.*] 

3.  Criminal  Law  (§  695*)— Codefendants— 
General  Objections. 

In  a  prosecution  of  several  jointly  indicted, 
a  confession  by  one,  being  admissible  at  least 
against  that  one,  was  properly  admitted  in  ev- 
idence over  a  general  objection  by  one  of  the 
others. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  1633-1638;  Dec  Dig.  $ 
095.*] 

4.  Criminal  Law  (§  11*08*)— Harmless  Eb- 
bob— Evidence. 

In  a  prosecution  of  codefendants,  where  a 
confession  of  one  of  them  was  admitted  in  evi- 
dence, but  the  court  previously  instructed  the 
jury  that  it  was  only  to  be  considered  as  evi- 
dence against  the  one  that  made  it,  the  other 
defendants  could  not  complain  of  the  sustaining 
of  objections  to  questions  by  their  counsel  to 
the  officer  testifying  as  to  the  confession,  as  to 
how  he  got  confessions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3124.  3125,  3129-3136, 
3144;  Dec.  Dig.  §  11G8.*] 

5.  Criminal  Law  (f  783*)— Instructions— 
Evidence. 

The  court  did  not  err  in  refusing  a  request- 
ed instruction  which  directed  an  acquittal  unless 
the  jury  believed  that  the  defendants  followed 
the  complaining  witness,  or  went  along  with 
him  to  the  place  where  the  alleged  robbery  took 
place. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1734,  1735,  1872-1876;  Dec. 
Dig.  8  783.*] 

Appeal  from  Criminal  Court,  Jefferson 
County;  S.  E.  Greene,  Judge. 

Raymond  Boswell  was  convicted  of  rob- 
bery, and  he  appeals.  Affirmed. 
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The  following  Is  charge  1:  "The  court 
charges  the  jury  that  you  cannot  convict  de- 
fendant in  this  case  unless  you  believe  from 
the  evidence  that  they  followed  Lee  Franklin, 
or  went  along  with  him  to  the  place  where 
the  alleged  robbery  took  place." 

Smith  &  Wilkinson,  of  Birmingham,  for  ap- 
pellant. R.  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst.  Afty.  Gen.,  for  the  State. 

THOMAS,  J.  [1, 2]  The  defendant,  Jointly 
with  several  other  alleged  accomplices,  was 
indicted  for  and  convicted  of  robbery.  His 
counsel  asked  the  state's  witness  Lee  Frank- 
lin—the person  alleged  to  have  been  robbed 
—if  the  defendant,  appellant  here,  was  not 
discharged  on  the  preliminary  trial  of  the 
case  before  Judge  Abernathy.  Such  fact,  if 
it  was  a  fact,  could  have  no  bearing  on 
any  Issue  involved  on  the  regular  trial,  and 
the  court  was  not  in  error  in  sustaining  the 
state's  objection  to  the  question.  Nor  did 
the  court  err  In  declining  to  let  the  defend- 
ant interrogate  the  witness  as  to  what  Her- 
man Porter,  a  codefendant,  admitted  on  that 
trial,  as  that  likewise  was  in  no  way  an 
issue  In  the  case  or  material  to  any  issue 
that  was  in  the  case.  If  Herman  Porter  had, 
at  the  time  the  question  was  asked,  already 
testified  on  the  present  trial  and  that  unfav- 
orably to  defendant,  then  defendant,  by  lay- 
ing the  proper  predicate,  could  Impeach  him 
by  showing  that  he  testified  to  the  contrary 
on  the  preliminary  trial ;  or,  If  Herman  Por- 
ter had  on  the  preliminary  trial  testified 
favorably  to  defendant  and  it  had  been 
shown  that  he  had  subsequently  died,  be- 
come insane,  or  gotten  out  of  the  jurisdiction 
of  the  court,  etc.,  it  would  have  been  compe- 
tent for  defendant  to  prove  in  the  present 
trial  what  he  swore  on  the  preliminary  trial. 
Neither,  however,  is  the  case  here.  Herman 
Porter  was  a  joint  defendant,  present  In 
court  at  the  time  the  question  was  asked  the 
witness,  and  had  not  up  to  that  time  testified 
at  ail. 

[3]  The  details  of  the  confession  made  by 
the  codefendant  Henry  House  were  certainly 
admissible,  at  least  as  evidence  against  him- 
self; and  the  court  consequently  was  not  in 
error  in  overruling  a  general  objection  to  it 
made  by  the  appellant. 

[4]  Officer  Daly,  to  whom  the  confession 
was  made,  when  a  witness  on  the  stand  for 
the  state,  and  after  testifying  to  facts  show- 
ing that  the  said  confession  was  voluntary, 
was  asked  on  cross-examination  by  the  coun- 
sel for  the  appellant  the  following  questions, 
separately  and  severally,  to  wit:  "Isn't  it  a 
fact  that  you  get  a  confession  in  every  case 
of  that  kind  that  you  arrest?"  "Isn't  It  a 
fact,  Mr.  Daly,  that  In  almost  all  cases — 
capital  cases — you  always  go  to  work  to  get 
a  confession?"  "Haven't  you  a  way  In  force 
by  which  you  extract  confessions?"  Even  as- 
suming, which  It  is  unnecessary  to  decide, 


that,  if  these  questions  had  been  asked  by 
the  codefendant  Henry  House,  who  made  the 
confession,  it  would  have  been  error  to  sus- 
tain the  state's  objection  to  them,  It  was 
not  error  to  sustain  such  objection  to  them 
when  they  were  asked  by  the  appellant;  for 
the  reason  that  the  court  had  before  express- 
ly stated  to  and  directed  the  Jury  that  the 
confession  was  to  be  considered  by  them  as 
evidence  against  the  said  codefendant  Henry 
House  alone,  who  made  It,  and  not  against 
the  other  defendants. 

[5]  There  was  no  error  In  the  action  of 
the  court  in  refusing  charge  numbered  one 
requested  by  defendant;  since  it  is  faulty 
for  the  reason,  besides  others,  that  it  directs 
an  acquittal  if  the  jury  disbelieved  a  part 
of  the  evidence,  which  part  was  as  to  mat- 
ters occurring  prior  to  the  commission  of  the 
alleged  offense. 

We  have  discussed  the  only  questions  in- 
sisted upon  in  brief,  but  find  the  other  excep- 
tions presented  by  the  record  equally  .without 
merit.  The  judgment  of  conviction  is  there- 
fore affirmed. 

Affirmed. 


RIDGEWAY  v.  CITY  OF  BESSEMER. 
(Court  of  Appeals  of  Alabama.   Jan.  15,  1913.) 

1.  Licenses  (|  7*)  —  Privilege  Tax  —  Vaud- 
ity. 

An  ordinance  imposing  a  license  tax  upon 
various  businesses  carried  on  in  the  city,  which 
provided  for  payment  of  a  license  tar  by  dairy- 
men, "20  cows  or  less,  $1  each  cow,  all  over 
50  cents  each."  was  not  invalid  on  its  face  as 
unreasonable  in  amount. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  §§  7-15,  19;  Dec  Dig.  §  7.?] 

2.  Licenses  (8  16*)— Occupation  Tax— Con- 
struction of  Ordinance. 

Under  an  ordinance  imposing  a  privilege 
tax  on  the  business  of  dairymen  by  providing.' 
"Dairyman,  20  cows  or  less,  $1  each  cow,  all 
over  50  cents  each,"  a  dairyman  is  required  to 
pay  the  tax  only  on  the  cows  actually  used  in 
conducting  the  business  in  the  city. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  §§  36-40;  Dec  Dig.  §  16.*] 

3.  Habeas  Corpus  (jj  92*)— Issues. 

On  habeas  corpus  to  discharge  petitioner 
from  custody  under  a  charge  of  violating  an 
ordinance  imposing  a  privilege  tax  on  dairymen 
by  requiring  payment  of  $1  per  cow  for  20 
cows  or  less,  and  50  cents  each  for  all  over 
that  number,  only  the  validity  of  the  ordinance 
and  the  court's  jurisdiction  may  be  considered, 
so  that  the  fact  that  a  mistake  was  made  in 
counting  the  cows  used,  etc.,  is  not  ground  for 
defendant's  discharge. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus^ Cent.  Dig.  SS  81,  83,  87-96;  Dec  Dig.  § 

4.  Municipal  Corporations  (§  111*)— Ordi- 
nances—Validity. 

Since  an  ordinance  imposing  a  privilese  tax 
upon  dairymen  is  authorized  by  Code  1907,  8 
1339,  the  policy  or  reasonableness  of  its  adop- 
tion cannot  be  inquired  into. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §fi  245-256;  Dec.  Dig. 
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5.  Licenses  (8  1*)— Occupation  Tax. 

The  tax  imposed  by  an  ordinance,  licensing 
various  "businesses,  professions,  or  vocations' 
carried  on  in  the  city,  in  imposing  a  license  tax 
on  dairymen,  "20  cows  or  less,  $1  each  cow,  all 
over  50  cents  each,"  is  a  license  tax  on  the  oc- 
cupation of  a  dairyman  doing  business  within 
the  city,  and  not  a  property  tax, 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  S  1;  Dec.  Dig.  |  L*l 

Appeal  from  City  Court  of  Bessemer;  J. 
G.  B.  Gwin,  Judge. 

Petition  of  habeas  corpus  by  J.  T.  Ridge- 
way  against  the  City  of  Bessemer.  From  a 
judgment  denying  the  petition  and  remand- 
ing petitioner  to  custody,  he  appeals.  Af- 
firmed. 

Scott  ft  Aldrldge,  of  Bessemer,  for  appel- 
lant L.  Herbert  Etheridge,  of  Bessemer,  for 
appellee. 

PELHAM,  J.  This  appeal  is  from  an  order 
and  judgment  of  the  judge  of  the  Bessemer 
city  conrt  denying  the  prayer  of  the  appel- 
lant as  petitioner  in  the  lower  court  to  be 
discharged  on  habeas  corpus,  and  remand- 
ing him  to  the  custody  of  the  municipal  au- 
thorities to  be  held  on  a  conviction  for  the 
violation  of  a  city  ordinance.  The  appel- 
lant was  tried  and  convicted  in  the  mayor's, 
or  recorder's,  court  of  the  city  of  Bessemer 
for  the  violation  of  a  city  ordinance  impos- 
ing a  license  or  privilege  tax  on  every  firm, 
person,  or  corporation  doing  the  business  of 
a  dairyman  in  the  city.  The  annual  license 
fee  fixed  by  said  ordinance  was  at  the  rate 
of  $1  each  for  20  cows  or  less,  and  50  cents 
for  each  additional  cow.  The  ordinance  in 
question,  ordaining  a  schedule  of  licenses  for 
various  and  divers  "businesses,  professions, 
or  vocations  carried  on  or  engaged  in,  in  the 
city  of  Bessemer,  Ala.,"  provided  for  the 
payment  of  a  license  tax  on  dairymen  for  the 
year  1913  as  follows:  "Dairyman,  20  cows  or 
less,  $1.00  each  cow,  all  over  50  cents  each." 
The  appellant  did  not  appeal  from  the  judg- 
ment of  conviction  in  the  recorder's  court, 
but  after  conviction  sued  out  a  writ  of  ha- 
beas corpus  attacking  the  validity  of  the  ordi- 
nance and  the  jurisdiction  of  the  recorder's 
court 

[1]  The  ordinance  under  which  the  defend- 
ant was  convicted  does  not  seem  to  us  to  be 
Invalid  on  its  face.  The  amount  exacted  as 
a  tax  for  conducting  the  business  cannot  be 
said  to  be  unreasonable. 

[2]  The  amount  fixed  on  each  cow  as  a 
graduated  method  of  computation  in  propor- 
tion to  the  business  done  has  reference,  un- 
der a  reasonable  construction  of*  the  ordi- 
nance, only  to  the  cows  used  in  the  business 
of  one  conducting  a  dairy  business  in  the 
city. 

[I]  The  amount  to  be  paid  as  a  license  tax 
la  regulated  by  a  reasonable  construction  of 
the  terms  of  the  ordinance  to  the  number  of 
cows  actually  used  by  the  dairyman  In  car- 


rying on  such  a  business  in  the  city;  and,  if 
an  improper  amount  of  license  tax  be  exacted 
or  demanded  because  of  making  an  incorrect 
count  of  the  cows  so  employed,  or  because  of 
including  animals  not  used  In  conducting  the 
business  licensed,  that  is  not  a  matter  that 
can  be  inquired  Into  In  a  proceeding  of  this 
kind,  where  the  validity  of  the  ordinance 
and  the  jurisdiction  of  the  court  are  the  only 
proper  and  legitimate  subjects  of  inquiry, 
and  not  the  guilt  or  innocence  vel  non  of  the 
petitioner.  This  is  not  a  proceeding  in  which 
the  correctness  or  fairness  of  the  methods 
employed  by  the  city  authorities  charged 
with  that  duty,  in  making  the  count  of  the 
cows  used  by  petitioner  in  carrying  on  the 
business,  for  the  purpose  of  estimating  or 
fixing  the  amount  of  the  tax  to  be  paid,  can 
be  inquired  into.  If  the  petitioner  desired  to 
contest  that  question,  he  should  have  appeal- 
ed from  the  judgment  rendered  against  him 
In  the  recorder's  court  and  gone  into  that 
matter  before  the  court  to  which  the  case 
was  appealed  on  a  trial  de  novo. 

[4]  Section  1339  of  the  Code  is  an  express 
grant  of  power  to  adopt  such  an  ordinance  on 
the  part  of.  the  municipality,  and  the  policy 
or  reasonableness  of  Its  adoption  cannot  be 
Inquired  into.  Dreyfus  v.  City  of  Montgom- 
ery. 4  Ala.  App.  270,  58  South.  730;  Lindsay 
v.  Mayor,  etc.,  of  Annlston,  104  Ala.  257,  16 
South.  545,  27  L.  R.  A.  436,  53  Am.  St  Rep. 
44. 

[6]  The  appellant  was  confessedly  doing 
a  dairy  business  in  the  city,  and  it  made  no 
difference  that  he  lived  and  kept  his  cows 
outside  of  the  corporate  limits  of  the  city  so 
far  as  the  imposition  of  the  privilege  tax  Is 
concerned,  either  with  reference  to  its  valid- 
ity or  the  jurisdiction  of  the  court  enforcing 
it  for  the  tax  is  not  a  property  tax,  but  is 
clearly  a  license  tax  on  the  occupation  of  a 
dairyman  carrying  on  or  doing  business  with- 
in the  city.  Mayor,  etc.,  v.  Goldstein,  151 
Ala.  473,  44  South.  113. 

The  assignments  of  error  are  not  well  tak- 
en, and  the  order  and  judgment  of  the  lower 
court,  denying  the  prayer  of  the  petitioner 
and  remanding  him  to  the  custody  of  the 
municipal  authorities,  will  be  affirmed. 

Affirmed. 


CENTRAL  OF  GEORGIA  RY.  CO.  v. 
SANDERS. 

(Court  of  Appeals  of  Alabama.  Dec  18,  1913.) 

1.  Evidence   (g  77*) — Inferences — Absence 

of  Witness. 

Where  plaintiff's  absent  witness  was  as  ac- 
cessible to  the  defendant  as  to  the  plaintiff,  and 
it  did  not  appear  that  he  knew  of  any  material 
fact  not  known  to  and  testified' to  by  plaintiff, 
or  that  his  testimony  would  not  have  been 
merely  cumulative  and  corroborative,  no  preju- 
dicial inference  could  be  drawn  from  plaintiff's 
failure  to  produce  such  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  97;  Dec  Dig.  §  77.*] 
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2.  Appeal  and  Erbob  (§  1004*)— Review— 
Damages  fob  Personal  Injuries. 

The  amount  to  be  awarded  to  a  passenger 
for  inconvenience,  physical  discomfort,  or  ill- 
ness, due  to  the  carriers  breach  of  its  contract 
to  carry,  is  peculiarly  for  the  jury,  and  its 
award  cannot  be  disturbed  on  appeal,  unless 
so  excessive  or  so  grossly  inadequate  as  to  indi- 
cate passion,  prejudice,  or  corruption. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3944-3947;    Dec.  Dig.  § 

3.  Appeal  and  Ebbob  (§  1004*)— Review- 
Excessive  Damages. 

In  an  action  against  a  carrier  for  damages 
for  directing  plaintiff,  a  woman  of  62,  accom- 
panied by  her  son.  who  was  then  suffering 
from  neuralgia,  to  leave  a  through  train,  and 
take  the  wrong  train,  in  consequence  of  which 
she  was  delayed  about  two  hours,  compelled  to 
pay  other  cash  fares,  and  was  spoken  to  by  the 
collector  in  a  rough  and  cross  manner,  so  that 
she  became  frightened  and  nervous,  and  follow- 
ing the  trip  took  to  her  bed  for  several  days, 
and  waa  weak,  and  nervous,  and  unable  to  do 
anything  for  three  or  four  weeks,  a  verdict  of 
$300  was  not  so  excessive  as  to  indicate  pas- 
sion or  prejudice  justifying  a  reversal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3944-3947;  Dec.  Dig.  § 
1004.'] 

Appeal  from  City  Court  of  Birmingham; 
Charles  W.  Ferguson,  Judge. 

Action  by  Martha  T.  Sanders  against  the 
Central  of  Georgia  Railway  Company  for 
damages  for  directing  plaintiff  to  take  the 
wrong  train.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

The  charge  referred  to  is  as  follows:  "If 
the  Jury  believe  from  the  evidence  that 
plaintiff  had  it  in  her  power  to  produce  her 
son,  Robert  Sanders,  as  a  witness  in  this 
case,  and  if  he  possessed  full  knowledge  of 
what  occurred  when  plaintiff  changed  cars  at 
Columbus,  Ga.,  this,  in  the  absence  of  any 
explanation  for  not  procuring  him  as  a  wit- 
ness. Is  a  just  ground  of  suspicion  that  his 
testimony  would  be  unfavorable  to  her." 

London  &  Fitts,  of  Birmingham,  for  appel- 
lant W.  K.  Terry  and  W.  T.  Stewart,  both 
of  Birmingham,  for  appellee. 

WALKER,  P.  J.  [1]  The  assignment  of  er- 
ror based  upon  the  refusal  by  the  trial  court 
to  give  a  written  charge  requested  by  the  de- 
fendant cannot  be  sustained.  The  evidence  on 
the  trial  showed  that  the  absent  person  who 
was  referred  to  In  that  charge  was  as  accessi- 
ble to  the  defendant  as  to  the  plaintiff,  and 
did  not  show  or  indicate  that  he  had  knowl- 
edge of  any  material  fact  which  was  not 
known  to  the  plaintiff,  and  testified  to  by  her, 
or  that  his  testimony,  if  offered,  would  not 
have  been  merely  cumulative,  and  in  corrobo- 
ration of  that  of  the  plaintiff.  In  such 
circumstances  inferences  prejudicial  to  the 
plaintiff  could  not  be  drawn  from  the  fact 
of  her  failure  to  produce  such  person  as  a 
witness.  Bates  v.  Morris,  101  Ala.  282,  13 
South.  188;  Brock  v.  State,  123  Ala.  24,  26 
South.  329. 


[2,  3]  It  is  insisted  by  the  counsel  for  the 
appellant  that  the  motion  for  a  new  trial 
should  have  been  granted  upon  the  ground 
suggesting  that  the  amount  of  damages  as- 
sessed by  the  verdict  $300,  was  so  exces- 
sive as  to  indicate  ignorance,  passion,  or 
prejudice  on  the  part  of  the  jury.  There 
was  evidence  tending  to  prove  the  following 
state  of  facts:  The  plaintiff,  who  was  62 
years  old,  accompanied  by  her  son,  who  was 
38  years  old,  and  at  the  time  was  suffering 
from  neuralgia,  bought  tickets  from  Macon, 
Ga.,  to  Birmingham,  Ala.,  over  the  defend- 
ant's line,  and  boarded  a  through  train  for 
Birmingham.  When  that  train  reached 
Columbus,  Ga.,  a  conductor  of  the  defendant 
went  into  the  car  on  which  plaintiff  was, 
asked  her  if  she  wanted  to  go  to  Birming- 
ham, and,  upon  her  answering  in  the  affir- 
mative, directed  her  to  take  another  train 
then  at  the  station,  and  assisted  her  into  a 
car  of  that  train.  The  train  which  the  plain- 
tiff was  so  directed  to  take  was  not  one 
going  to  Birmingham,  but  one  going  to  Noon- 
an  and  Atlanta,  Ga.  When  the  conductor 
of  this  train,  who  was  the  same  person  who 
directed  the  plaintiff  to  make  the  change, 
and  assisted  her  in  doing  so,  came  to  get 
her  ticket  after  the  train  had  started,  he 
told  her  that  she  was  on  the  wrong  train, 
and  stated  that  he  would  send  her  back 
when  they  met  the  next  passenger  train. 
This  he  failed  to  do,  but  afterwards  collected 
a  cash  fare  from  the  plaintiff,  and  she 
was  carried  to  Atlanta.  Shortly  after  her 
arrival  in  Atlanta  she  took  passage  on  a 
train  of  another  railroad  going  to  Birming- 
ham, paid  her  fare  in  cash,  and  reached 
her  destination  several  hours  later  than  she 
would  have  reached  it  if  she  had  not  made 
the  change  at  Columbus.  When  the  defend- 
ant's conductor  found  that  the  plaintiff  was 
on  the  wrong  train  he  treated  her  roughly, 
scowling  at  her,  and  speaking  to  her  in  a 
cross  and  snappish  manner,  and  she  became 
frightened  and  nervous.  As  she  expressed 
it,  "she  was  well  and  hearty  all  the  time  as 
anybody"  when  she  left  Macon;  bnt  follow- 
ing the  trip  she  was  in  bed  several  days, 
and  for  three  or  four  weeks  was  weak,  and 
nervous,  and  unable  to  do  anything.  In 
such  evidence  there  was  support  for  an  in- 
ference that  the  fright  and  nervousness  of 
the  plaintiff  and  the  impaired  condition  of 
her  health  following  the  journey  were  at- 
tributable to  the  experiences  to  which  she 
was  subjected  in  consequence  of  the  fault 
of  the  defendant's  conductor.  The  jury  were 
entitled  to  award  her  damages  for  such  con- 
sequences of  the  wrongs  of  which  she  com- 
plained. There  is  no  fixed  standard  for 
measuring  damages  for  subjecting  one  to  in- 
convenience or  causing  physical  discomfort 
or  illness.  The  amount  to  be  awarded  there- 
for is  a  matter  peculiarly  for  the  determina- 
tion of  the  jury,  and  the  rule  is  well  set- 
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tied  that  their  award  of  damages  on  such 
a  score  cannot  be  disturbed  by  the  court, 
unless  the  amount  Is  so  excessive  or  so  gross- 
ly Inadequate  as  to  be  Indicative  of  passion, 
prejudice,  partiality,  or  corruption  on  their 
part.  Central  of  Georgia  Ry.  Co.  v.  White, 
175  Ala.  60,  56  South.  574;  Liles  v.  Mont- 
gomery Traction  Co.,  7  Ala.  App.  537,  61 
South.  480.  There  was  evidence  in  the  case 
at  bar  that  the  plaintiff,  as  a  result  of  her 
change  at  Columbus  from  one  train  to  an- 
other, sustained  a  loss  in  money  of  some- 
thing less  than  $10,  being  the  amount  of  the 
cash  fares  paid  by  her  after  making  the 
change,  less  the  amount  repaid  to  her  by 
the  defendant  for  the  unused  part  of  her 
ticket  from  Macon  to  Birmingham.  So  the 
verdict  may  be  regarded  as  evidencing  an 
award  to  her  of  about  $290  by  way  of  dam- 
ages for  the  measurement  of  which  in  money 
there  is  no  fixed  standard.  We  are  not  of 
opinion  that  in  the  circumstances  disclosed 
by  the  evidence  as  it  is  set  out  in  the  bill 
of  exceptions  there  was  anything  in  such  an 
award  to  indicate  prejudice,  partiality,  or 
other  improper  motive  on  the  part  of  the 
jury.  It  cannot  be  said  that  fair  and  rea- 
sonable men  could  not  have  reached  the  con- 
clusion that  that  was  a  proper  amount  to 
be  paid  by  the  defendant  for  the  infliction 
of  wrongs  for  which  it  was  responsible,  the 
consequences  of  which  were  that  the  plain- 
tiff, an  old  woman,  who  was  accompanied 
on  her  journey  by  her  sick  son,  was  induced 
to  abandon  the  route  which  she  had  chosen, 
and  by  which  she  had  paid  her  fare,  and  to 
take  another  route,  involving  a  longer  jour- 
ney and  the  payment  of  fares  a  second  time, 
and  was  subjected  to  inconvenience,  an- 
noyance, and  improper  treatment,  which 
caused  her  to  become  frightened  and  ner- 
vous, and  to  be  made  so  weak  that  she  had 
to  take  to  her  bed  for  several  days,  and  for 
three  or  four  weeks  was  disabled  from  do- 
ing anything. 

The  conclusion  is  that,  In  the  light  of  the 
evidence  upon  which  the  verdict  was  based, 
the  amount  of  it  does  not  show  such  an  abuse 
of  discretion  by  the  jury  as  to  Justify  this 
court  in  reversing  the  ruling  made  by  the 
trial  court  on  the  motion  for  a  new  trial. 

Affirmed. 


THOMAS  v.  STATE. 

(Court  of  Appeals  of  Alabama.    Dec.  16,  1913.) 

1.  Cbimznal  Law  (|  2S0,>— Misnomek— Plea. 

A  plea  that  accused's  "name  is  not  Arthur 
Thomas,  alias  Buddie,  as  charged,,  in  the  affi- 
davit, nor  has  he  ever  been  known  or  called 
by  such  name,  as  charged,  but  that  his  true 
uame  is  Buddie  Thomas,  and  is  called  by  the 
alias  name  of  Arthur  Thomas,"  does  not  nega- 
tive the  fact  that  accused  was  named  and  called 
by  the  name  of  Arthur  Thomas,  which  was  em- 
ployed in  the  affidavit  and  indictment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  645-651 ;  Dec.  Dig.  g  280.*] 


2.  Weapons  (J  17*)— Concealed  Weapons— 
Prosecution. 

In  a  prosecution  for  carrying  concealed 
weapons,  evidence  held  sufficient  to  warrant  a 
finding  that  accused  had  a  pistol  concealed  about 
his  person. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  IS  20,  22-33;  Dec  Dig.  |  17.»] 

3.  Weapons  (|  101*)— Carrying  Concealed 
Weapons— Offense— "Carry." 

In  a  prosecution  for  lie  offense  of  carrying 
concealed  weapons  contrary  to  Act  „909,  p. 
258;  it  is  no  defense  that  accused,  after  conceal- 
ing the  weapon  about  his  person,  had  iu  t  moved 
from  the  spot  so  as  to  transport  the  weapon, 
the  word  "carry"  being  used  in  the  awise  of 
to  have  concealed  about  the  person,  iw  that 
locomotion  of  the  body  would  carry  the  %*pon 
as  concealed. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  {  9;  Dec.  Dig.  f  10.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  978,  979;  vol  8,  p.  7956.] 

Appeal  from  Criminal  Court,  Jefferson 
County ;  S.  E.  Greene,  Judge. 

Arthur  Thomas  was  convicted  of  carrying 
concealed  weapons,  and  he  appeals.  Af- 
firmed, 

Omitting  the  formal  part,  the  plea  is  as 
follows:  "Says  that  his  name  is  not  Arthur 
Thomas,  alias  Buddie,  as  charged  in  the 
affidavit,  nor  has  he  ever  been  known  'or 
called  uy  such  name,  as  charged,  but  that 
his  true  and  correct  name  is  Buddie  Thomas, 
and  is  called  by  the  alias  name  of  Arthur 
Thomas." 

McArthur  &  Howard,  of  Birmingham,  for 
appellant  R.  C.  Brickeli,  Atty.  Gen.,  and 
W.  L.  Maetin,  Asst.  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  [1]  The  defendant's  plea  of 
misnomer  not  only  did  not  negative  the  fact 
that  the  defendant  was  known  and  called 
by  the  name  Arthur  Thomas,  which  was  the 
name  employed  in  the  Indictment  to  desig- 
nate the  defendant  but  in  effect  admitted 
that  the  defendant  was  known  and  called  by 
that  name.  Demurrers  to  this  plea  were 
properly  sustained.  Freeman  v.  Pollen,  119 
Ala.  235,  24  South.  57;  Wren  v.  State,  70 
Ala.  1;  Ruffln  v.  State,  124  Ala.  91,  27  South. 
307;  Robinson  v.  State,  62  South.  372. 

[2]  The  case  was  tried  before  the  court 
without  a  jury,  and  it  is  insisted  that  the 
evidence  was  not  sufficient  to  support  the 
finding  of  guilty.  The  defendant  was  charg- 
ed with  carrying  a  concealed  weapon.  One 
of  the  witnesses,  a  policeman  of  the  city  of 
Birmingham,  who  arrested  the  defendant 
testified  that  the  defendant  "put  the  pistol  in 
his  pocket  and  I  ran  my  hand  in  his  hip 
pocket  and  got  it;  it  was  not  visible."  The 
testimony  of  the  officer  that  the  pistol  was  in 
the  defendant's  hip  pocket  and  not  visible 
when  so  placed,  was  sufficient,  if  believed 
(and  that  was  a  matter  for  the  court,  sitting 
as  judge  and  jury),  upon  which  to  predicate 
a  finding  that  the  pistol  was  hidden  from  or- 
dinary observation.    It  was  open  to  the  de- 
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fendant  to  cross-examine  this  witness,  and 
further  develop  the  facts  as  to  the  nature 
and  extent  of  the  concealment  of  the  pistol 
while  in  the  hip  pocket  of  the  defendant,  as 
testified  to  by  the  witness,  if  there  was  any 
question  as  to  the  pistol's  being  concealed 
from  ordinary  observation  at  the  time;  and, 
in  the  absence  of  any  attempt  to  bring  ont 
facts  of  that  nature,  the  testimony  of  the 
witness  that  the  pistol  was  not  visible  when 
he  reached  his  hand  into  the  defendant's 
pocket,  and  drew  it  out,  is  amply  sufficient, 
we  think,  to  show  that  it  was  concealed  from 
ordinary  observation. 

[3]  It  was  proven  on  the  trial  without  con- 
flict in  the  evidence  that,  from  the  time  the 
defendant  placed  the  pistol  in  his  pocket  until 
it  was  taken  out  by  the  arresting  officer,  the 
defendant  had  not  walked  even  so  much  as  a 
step,  but  had  been  standing  still,  and  it  is 
argued  that  the  undisputed  proof  shows  that 
the  pistol  was  not  carried  on  the  person  as 
prohibited  by  law  and  as  charged  in  the  in- 
formation against  the  defendant;  that  "car- 
ry" necessarily  means  and  embodies  the  act 
of  locomotion.  This  argument  is  fallacious, 
and  might  properly  be  said  to  have  carried, 
or  had,  no  weight  with  the  trial  court  The 
word  "carries"  or  the  words  "to  carry,"  as 
used  in  the  statutes  defining  the  offense 
(Code,  |  6421;  Acts  1909,  p.  258),  are  used  in 
the  sense  of  to  have  concealed  about  the  per- 
son, or  to  bear  concealed  about  the  person; 
and  it  Is  necessary  to  a  conviction  of  this 
offense  only  that  the  concealed  weapon  be  so 
connected  with  the  person  that  the  locomo- 
tion of  the  body  would  carry  with  it  the 
weapon  as  concealed.  Ladd  v.  State,  92  Ala. 
5S.  61,  9  South.  401;  Cunningham  v.  State,  76 
Ala.  88.  The  evidence  is  sufficient  to  sup- 
port the  judgment  of  conviction. 

No  error  is  shown,  and  the  judgment  of 
the  court  below  will  be  affirmed. 

Affirmed. 


HINKTOM  v.  STATE.. 
(Court  of  Appeals  of  Alabama.  Dec.  18,  1918.) 

indictment  and  information  (|  173*)— va- 

kiakce— Name  of  Accused. 

Where  the  affidavit,  charging  accused  with 
assault  and  battery,  stated  his  name  to  be 
"George  Hinktom,"  whose  name  is  otherwise 
unknown,  proof  that  accused's  name  waa 
"George  Haughton."  and  that  affiant  knew  that 
at  the  time,  constitutes  a  fatal  variance,  ren- 
dering a  conviction  improper. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §  539;  Dec.  Dig. 
i  173  .•] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County;  T.  L.  Sowell,  Judge. 

George  Hinktom  was  convicted  of  crime, 
and  he  appeals.    Reversed  and  remanded. 

Ray  &  Cooner,  of  Jasper,  for  appellant.  R. 
C.  Brickell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 


PELHAM,  J.  The  affidavit  charged  the 
defendant  with  an  assault  and  battery,  was 
sworn  out  by  the  assaulted  party,  one  R  B. 
Stewart,  and  stated  the  defendant's  name 
to  be  "George  Hinktom,  whose  name  is  to 
affiant  otherwise  unknown."  The  warrant 
followed  the  affidavit,  and  was  issued  against 
George  Hinktom.  The  assaulted  party  swear- 
ing out  the  Information,  R  B.  Stewart,  was 
examined  as  a  witness  for  the  state,  and  tes- 
tified that  he  knew  the  defendant's  name 
was  "George  Haughton"  and  not  "George 
Hinktom,"  and  that  he  knew  this  at  the 
time  of  making  the  affidavit.  The  undisputed 
proof  showed  that  the  defendant's  name  was 
George  Haughton,  and  that  this  fact  was 
known  to  the  affiant  at  the  time  he  swore  to 
the  affidavit  stating  the  defendant's  name  to 
be  George  Hinktom,  coupled  with  the  further 
allegation  that  the  defendant's  name  was  oth- 
erwise unknown. 

The  proper  and  sufficient  designation  of  a 
party  charged  with  crime,  that  there  may  be 
the  proper  record  evidence  of  the  identity  of 
the  person,  is  a  substantial  right  guaranteed 
by  the  law.  Axelrod  v.  State,  7  Ala.  App.  61, 
60  South.  959;  White  v.  State,  7  Ala.  App. 
69,  61  South.  463.  The  rule  is  clearly  declar- 
ed and  well  settled  that,  when  the  name  of 
the  person  charged  with  crime  Is  known, 
there  is  no  warrant  In  law  for  averring  the 
name  as  unknown,  and  that  when  so  averred, 
and  the  proof  shows  that  It  was  In  tact 
known,  there  is  a  fatal  variance,  and  the 
information  will  not,  on  such  evidence,  sup- 
port a  conviction.  Duvall  v.  State,  63  Ala. 
12;  Wells  v.  State,  88  Ala.  239,  7  South. 
272;  Winter  v.  State,  90  Ala.  637,  8  South. 
556;  James  v.  State,  115  Ala.  83,  22  South. 
565;  Johnson  v.  State,  4  Ala.  App.  63,  58 
South.  754.  The  evidence  presented  a  clear 
case  of  a  variance  in  this  particular  of  a  ma- 
terial matter,  and  the  finding  of  the  court, 
sitting  as  judge  and  jury,  adjudging  the  de- 
fendant guilty,  was  unauthorized,  and,  being 
properly  presented  for  review,  the  judgment 
of  conviction  must  be  reversed. 

Reversed  and  remanded. 


BIRMINGHAM  RY.,  LIGHT  A  POWER  CO. 
v.  McLEOD. 

(Court  of  Appeals  of  Alabama.   Dec.  18,  1913.) 

1.  Cabbiebs  (§  277*>— Cabbiaoe  of  Passes - 
qebb— Breach  of  Contract  —  Punitive 
Damages—  Malice. 

Malice  is  the  basis  of  punitive  damages  in 
an  action  for  intentionally  and  wantonly  carry- 
ing a  passenger  past  his  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  gg  1082-1084;  Dec  Dig.  §  277.*] 

2.  Negligence  (5  111*)— Action  fob  Bbeacii 
of  Contract  to  Cabby— Pleading— "Wan- 
tonness' ' — 1  'Willfulness." 

Malice,  as  the  basis  of  an  action  against 
a  carrier  for  carrying  a  passenger  past  his  des- 
tination, is  necessarily  inferred  from  either  an 
intentional  or  wanton  infliction  of  the  injury. 
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the  law  ascribing  to  "wantonness,"  which  is 
characterized  by  a  reckless  indifference  to  con- 
sequences known  to  be  the  probable  result,  the 
same  culpability  as  to  "willfulness,"  where  it 
is  intended  that  the  injury  should  result;  and, 
while  willfulness  or  wantonness  in  inflicting  the 
injury  may  be  averred  in  general  terms,  with- 
out setting  out  the  facts  relied  upon  to  con- 
stitute either,  yet  a  count  predicated  upon  ei- 
ther and  undertaking  to  state  the  facts  must 
state  facts  sufficient  in  law  to  show  that  the 
injury  was  wantonly  or  intentionally  and  wrong- 
fully inflicted. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  f§  182-184;  Dec  Dig.  §  111.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  7386,  7387,  7485,  7486.] 

3.  Pleading  (§  20*)— Form  aicd  Allegation 
—Disjunctive  and  Alternative  Allega- 
tions. 

Counts  based  on  alternative  averments 
must  be  so  framed  that  each  alternative  pre- 
sents a  good  cause  of  action,  or  the  count  will 
be  bad  in  toto,  since  a  charge  in  the  disjunc- 
tive is  never  stronger  than  the  weakest  alter- 
native averred. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  43;  Dec  Dig.  |  20.*] 

•    4.  Pleading  (f  34* )  — Construction  Against 
Pleader. 

Pleadings  are  construed  most  strongly 
against  the  pleader. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  5%,  66-74;  Dec.  Dig.  |  34.*] 

5.  Cabbiebs  (§  275*)— Action  fob  Breach  or 
Contract  to  Carry  —  Pleading  —  Inten- 
tional or  Wanton  Injury. 

A  complaint  in  an  action  against  a  street 
railroad  for  punitive  damages,  averred  that 
plaintiff  was  a  passenger,  that  notwithstanding 
defendant's  duty  to  afford  him  a  reasonable  op- 
portunity to  alight  at  destination,  he  was  car- 
ried three  miles  past  as  a  proximate  result  of 
which  he  had  to  leave  the  car  at  an  unsuitable 
place,  and  suffered  trouble,  inconvenience,  and 
expense  in  getting  back,  that  defendant's  serv- 
ant in  charge  of  the  car,  acting  within  his  au- 
thority, "wantonly  or  intentionally  caused  plain- 
tiff to  suffer  such  injury  by  wantonly  and  in- 
tentionally carrying  him  past  his  destination," 
but  omitted  the  disjunctive  averment  that  the 
action  was  wantonly  done,  averring  only  that 
it  was  intentionally  done.  Held  that,  as  against 
a  demurrer,  the  complaint  was  insufficient  to 
allege  that  the  action  was  malicious  or  even 
wrongful,  in  that  it  did  not  allege  a  breach  of 
defendant's  duty. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  1076,  1077;  Dec  Dig.  §  275.'] 

Appeal  from  City  Court  of  Birmingham ; 
C.  W.  Ferguson,  Judge. 

Action  by  Robert  A.  McLeod  against  the 
Birmingham  Railway,  Light  ft  Power  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

Count  1,  after  stating  that  defendant  was 
a  common  carrier  of  passengers  by  means 
of  a  car  propelled  by  electricity  upon  a  rail- 
way from  a  certain  point  in  Bessemer  to  and 
■by  Thirty-Second  street,  in  Bessemer,  to 
Birmingham,  Ala.,  and  that  on,  to  wit  the 
24th  day  of  December,  1911,  plaintiff  became 
and  was  defendant's  passenger,  to  be  carried 
by  it  from  said  certain  point  in  Bessemer  to 
Thirty-Second  street,  alleges  that  It  became 


and  was  the  doty  of  defendant  to  afford 
plaintiff  a  reasonable  opportunity  to  alight 
from  said  car  at  his  point  of  destination, 
but,  notwithstanding  said  duty,  defendant 
carried  plaintiff  a  long  distance  past  his  des- 
tination, to  wit  three  miles,  and,  as  a  proxi- 
mate consequence  thereof  plaintiff  had  to 
leave  said  car  at  an  unsuitable  place  for  so 
doing,  and  plaintiff  was  put  to  great  trouble, 
inconvenience,  and  expense  in  walking  and 
having  to  pay  to  be  carried  back  to  his  said 
destination.  Here  follows  catalogue  of  In- 
juries and  damages  claimed.  Plaintiff  avers 
that  defendant's  servant  or  agent  in  charge 
or  control  of  said  car,  acting  within  the  line 
and  scope  of  his  authority  as  such,  wantonly 
or  intentionally  caused  plaintiff  to  suffer 
said  injuries  and  damages  by  wantonly  and 
intentionally  carrying  plaintiff  a  long  dis- 
tance past  his  said  destination,  well  knowing 
that  so  to  do  would  cause  great  inconven- 
ience and  damage.  The  demurrers  raise  the 
propositions  discussed  in  the  opinion. 

Tillman,  Bradley  ft  Morrow  and  Frank  M. 
Domlnick,  all  of  Birmingham,  for  appellant 
Harsh,  Beddow  ft  Fitts,  of  Birmingham,  for 
appellee 

THOMAS,  J.  The  reporter  will  set  out 
count  1  of  the  complaint  the  overruling  by 
the  court  of  a  demurrer  to  which  is  here  as- 
signed as  error  by  the  defendant 

We  are  of  opinion  that  the  demurrer 
should  have  been  sustained.  The  count  K 
will  be  observed,  is  predicated,  not  upon 
negligence,  but  upon  wantonness  or  willful- 
ness in  inflicting  the  injury.  It  avers  in  the 
alternative  that  defendant's  servant  in  charge 
of  the  car,  acting  within  the  line  and  scope 
of  his  authority  as  such,  "wantonly  or  in- 
tentionally caused  plaintiff  to  suffer  said 
injuries  and  damage  by  wantonly  or  inten- 
tionally carrying  plaintiff  a  long  distance 
past  his  destination." 

[1, 2]  In  the  case  of  Memphis  ft  Charleston 
R  R.  Co.  v.  Martin,  117  Ala.  382,  23  South. 
237,  our  Supreme  Court,  speaking  through 
Coleman,  J.,  say:  "The  mere  Intentional 
omission  to  perform  a  duty  or  the  intentional 
doing  of  an  act  contrary  to  duty,  although 
such  conduct  be  culpable  and  result  in  in- 
jury, without  further  averment  falls  very 
far  short  of  showing  that  the  Injury  was  in- 
tentionally or  wantonly  inflicted.  Unless 
there  was  a  purpose  to  inflict  the  injury,  it 
cannot  be  said  to  be  intentionally  done ;  and 
unless  an  act  Is  done,  or  omitted  to  be  done, 
under  circumstances  known  to  the  person 
that  his  conduct  is  likely  to,  or  probably  will, 
result  in  injury,  and,  through  reckless  indif- 
ference to  consequences,  he  consciously  and 
Intentionally  does  a  wrongful  act  or  omits 
an  act,  the  injury  cannot  be  said  to  be  wan- 
tonly Inflicted."  These  principles  have  been 
frequently  enunciated  by  that  court  So. 
Ry.  Co.  v.  Bunt  131  Ala.  595,  32  South.  507; 
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L  &  N.  R.  R.  Co.  v.  Mitchell,  184  Ala.  266, 
32  Sooth.  735 ;  B.  R.  L.  &  P.  Co.  v.  Brown, 
150  Ala.  329,  43  South.  342.  In  other  words, 
malice  is  the  basis  for  the  infliction  of  puni- 
tive damages  in  the  class  of  actions  here 
under  consideration.  It  is  necessarily  infer- 
red from  either  an  intentional  or  wanton  in- 
fliction of  the  injury — the  law  ascribing  to 
wantonness,  which  Is  characterized,  as  seen, 
by  a  reckless  indifference  to  consequences 
known  to  probably  result,  the  same  degree  of 
culpability  as  it  does  to  willfulness,  where 
it  is  intended  that  the  injuries  should  result; 
bnt  malice  is  not  necessarily  Inferred  from 
the  mere  intentional  doing  of  even  a  wrong- 
ful act  If  so,  nearly  every  trespass  would 
form  a  basis  for  punitive  damages.  Wilkin- 
son v.  Searcy,  76  Ala.  181.  And  while  it  is 
true  that  willfulness  or  wantonness  in  in- 
flicting the  injuries  may  be,  like  negligence, 
averred  in  very  general  terms,  without  set- 
ting out  the  facts  relied  on  to  constitute  ei- 
ther (So.  Ry.  Co.  v.  Weatherlow,  153  Ala.  175, 
44  South.  1019),  yet,  where  a  count,  predicat- 
ed on  either,  undertakes  to  state  the  facts,  it 
must  state  such  facts  as  are  sufficient  in  law 
to  show  that  the  injury  was  wantonly  or  in- 
tentionally and  wrongfully  inflicted  (Va.  Car. 
Chem.  Co.  v.  Mayson,  7  Ala.  App.  588,  62 
South.  253). 

[1-J]  Here,  as  will  be  observed  from  the 
quotation  before  made  from  the  count  un- 
der consideration,  it  is  averred  that  the  de- 
fendant's servant  wantonly  or  intentionally 
caused  the  injury  "by  wantonly  or  intention- 
ally carrying  plaintiff  a  long  distance  past 
bis  destination."  This  amounts  to  no  more 
than  an  averment  that  the  act  in  carrying 
plaintiff  past  his  destination  was  wantonly 
or  intentionally  done.  B.  R.  L  4  P.  Co.  v. 
Brown,  150  Ala.  331,  43  South.  342.  An  al- 
legation that  an  act  was  wantonly  done  prob- 
ably Imports  that  it  was  wrongfully  and 
maliciously  done;  but  an  allegation  that  an 
act  was  Intentionally  done  does  not  even  im- 
port that  the  act  was  unlawfully  or  wrong- 
fully done,  and  much  less  that  it  was  mali- 
ciously done.  L.  4  N.  R.  Co.  v.  Mason,  4  Ala. 
App.  362,  58  South.  963.  The  rule  is  that 
counts  based,  as  the  one  here,  on  alternative 
averments  must  be  so  framed  that  each  al- 
ternative presents  a  good  cause  of  action, 
else  the  count  is  bad  In  toto,  because  a 
charge  In  the  disjunctive  is  never  stronger 
than  the  weakest  alternative  averred.  B. 
R.  L.  &  P.  Co.  v.  Ely,  62  South.  816;  State 
v.  Nix,  165  Ala.  126,  51  South.  754.  The 
alternative  averment  that  the  alleged  act  of 
defendant  in  carrying  plaintiff  past  his  des- 
tination was  intentionally  done  not  only 
falls  to  show  that  the  act  was  malicious,  but 
eren  falls  to  show  that  it  was  wrongful,  as 
seen;  nor  does  any  other  averment  of  the 
count  show  either,  if  we  omit  from  consider- 
ation, as  we  most,  the  disjunctive  averment 
that  the  act  was  wantonly  done.  Leaving  out 


of  consideration,  of  course,  for  reasons  here- 
inbefore stated,  the  alternative  averment  that 
it  was  wantonly  done,  the  only  averment  of 
the  count  tending  to  show  it  was  even  wrong- 
ful is  the  following:  "That  it  was  and  be- 
came the  duty  of  defendant  to  allow  plain- 
tiff a  reasonable  opportunity  to  alight  from 
said  car  at  his  said  destination,  to  wit, 
Thirty-Second  street;  but,  notwithstanding 
said  duty,  defendant  carried  plaintiff  a  long 
distance  past  said  station,"  etc.  It  is  not 
alleged,  as  seen,  that  this  duty  was  breached ; 
but,  for  aught  to  the  contrary  appearing  in 
the  count,  the  defendant  may  have  discharg- 
ed said  duty  by  stopping  the  car  at  the  sta- 
tion named  a  sufficient  length  of  time  to  al- 
low a  reasonable  opportunity  to  alight,  and 
plaintiff  may  have  neglected  to  avail  himself 
of  the  opportunity,  or  he  may  have  from 
choice,  changing  his  mind  from  its  original 
Intention  after  the  car  stopped,  desired  to 
remain  on  the  car,  and  did  so.  In  either 
event  the  carrying  of  him  past  said  destina- 
tion named  would  not  be  wrongful,  although 
intentional.  B.  R.  U  &  P.  Co.  v.  McDaniel, 
6  Ala.  App.  322,  59  South.  334.  Pleadings 
are  construed  most  strongly  against  the 
pleader,  and  we  are  of  opinion  that  the  al- 
legations of  the  count  are  not  sufficient  to 
show  even  a  breach  of  duty.  The  facts  it 
states  are  as  consistent  with  a  performance 
as  with  a  breach  of  the  duty  alleged.  Wheth- 
er the  car  stopped  at  the  station  named  a  suf- 
ficient length  of  time  to  allow  a  reasonable 
opportunity  to  alight,  which  was  the  duty 
alleged,  is  not  shown;  but  it  is  merely  al- 
leged that,  "notwithstanding  said  duty" 
(which  may  or  may  not  have  been  perform- 
ed, for  aught  appearing  in  the  count),  defend- 
ant Intentionally  carried  plaintiff  a  long  dis- 
tance past  said  station  (which  may  have  been 
rightfully  or  wrongfully  done,  dependent,  as 
seen,  on  facts  not  disclosed  in  the  count). 
The  count  should  have  alleged  in  effect  or 
substance  that,  notwithstanding  said  duty, 
which  was  breached,  or  which  defendant  fail- 
ed to  perform,  defendant  wrongfully  carried 
plaintiff  a  long  distance  past  his  station. 
This  followed  by  the  subsequent  averments, 
as  found  in  the  count,  that  the  injury  was 
wantonly  or  intentionally  Inflicted— if  stop- 
ping there,  without  alleging  how — would  have 
shown  both  wrong  and  malice  on  the  part  of 
defendant  in  inflicting  the  injuries  complain- 
ed of.  But,  under  the  count  as  at  present 
framed,  plaintiff  was  entitled  to  recover  if 
he  merely  proved  the  disjunctive  that  defend- 
ant intentionally  carried  him  past  his  des- 
tination, even  though  the  act  was  neither 
wrongful  nor  malicious — even  though  it  was 
done  with  plaintiff's  consent 

The  demurrers,  we  think,  sufficiently  point- 
ed out  some  of  the  defects  of  the  count  and 
should  have  been  sustained.  The  judgment 
is  therefore  reversed. 

Reversed  and  remanded. 


Digitized  by  Google 


196 


64  SOUTHERN  REPORTER 


(ALa. 


SUPREME  FOREST  WOODMEN  CIRCLE  v. 
KNIGHT. 

(Court  of  Appeal*  of  Alabama.   Dec  18,  1913.) 

1.  Insurance  (|  651*)— Action  on  Policy- 
Evidence  as  to  Agreement  Outside  or 
Policy— Statute. 

Under  Code  1907,  g  4679,  providing  that 
no  insurance  company  shall  make  any  agreement 
as  to  the  policy  contract  other  than  that  plainly 
expressed  in  the  policy  itself,  and  section  4562, 
excepting  "any  secret  benevolent  society  such  as 
Masons,  Odd  Fellows.  *  *  •  or  others  of 
like  kind,"  a  contract  of  insurance  on  the  assess- 
ment plan,  not  showing  that  the  insurer  was 
either  a  secret  or  benevolent  order,  or  that  it 
issued  the  policy  on  other  than  a  business  basis 
for  an  equivalent  received,  was  not  within  the 
exception,  and  hence  evidence  offered  by  it  of  an 
agreement  as  to  the  contract,  shown  only  by  an 
instrument  separate  from  the  policy,  was  prop- 
erly excluded. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §9  1673-1675;  Dec.  Dig.  §  651.*] 

2.  Insurance  (5  659*)— Action  on  Contract 
—Evidence  and  Issues. 

Where  there  was  nothing  in  the  terms  of 
an  insurance  contract  by  which  the  insurer  s 
liability  would  be  affected  by  the  fact  that  in- 
sured died  of  a  heart  disease,  it  was  not  error  to 
exclude  proof  of  such  fact,  since  it  was  imma- 
terial and  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  If  1691-1693;  Dec.  Dig.  |  659.*] 

Appeal  from  City  Court  of  Bessemer;  J. 
C.  B.  Gwin,  Judge. 

Action  by  Mary  E.  Knight  against  the  Su- 
preme Forest  Woodmen  Circle,  on  an  insur- 
ance policy  contract  on  the  life  of  William 
L.  Knight,  in  which  plaintiff  was  named  as 
beneficiary.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

J.  T.  Lowry,  of  Ensley,  and  Arthur  H. 
Burnett,  of  Omaha,  Neb.,  for  appellant 
Estes,  Jonea  &  Welch,  of  Bessemer,  for  ap- 
pellee. 

WALKER,  P.  J.  [1]  Unless  a  defendant  to 
a  suit  on  a  contract  of  insurance  is  shown  to 
be  within  one  of  the  exceptions  stated  4n 
section  4562  of  the  Code,  evidence  offered  by 
it  of  an  agreement  as  to  the  contract  which 
is  shown  only  by  an  application  or  other  in- 
strument separate  and  apart  from  the  policy 
is  not  admissible,  as  the  admission  of  such 
evidence  plainly  would  contravene  the  pro- 
vision of  section  4579  of  the  Code  that  "no 
life,  nor  any  other  insurance  company,  nor 
any  agent  thereof,  shall  make  any  contract 
of  insurance,  or  agreement  as  to  the  policy 
contract,  other  than  is  plainly  expressed  in 
the  policy  issued  thereon."  Under  this  stat- 
ute nothing  can  be  a  part  of  the  contract 
which  the  policy  itself  does  not  disclose. 
Hunt  v.  Preferred  Accident  Ins.  Co.  of  New 
York,  172  Ala.  442,  55  South.  201 ;  Manhat- 
tan Life  Ins.  Co.  v.  Verneuille,  156  Ala.  592, 
47  South.  72. 

One  of  the  effects  of  section  4562  of  the 
Code  is  to  prevent  the  application  of  the 
above-quoted  provision  of  section  4579  to 


"any  secret  benevolent  society,  such  as  Ma- 
sons, Odd  Fellows,  Knights  of  Pythias,  An- 
cient Order  of  United  Workmen,  National 
Union,  or  other  orders  of  like  kind."  There 
was  no  evidence  tending  to  prove  that  the  de- 
fendant belongs  to  the  class  of  organizations 
designated  by  this  provision  or  by  either  of 
the  other  provisions  of  the  section  in  which 
it  is  found.   There  was  nothing  before  the 
court  to  indicate  the  purposes  or  objects 
of  the  defendant  corporation  or  the  activities 
in  which  it  engages  except  what  was  dis- 
closed by  the  terms  of  the  contract  sued  on. 
That  contract  is  one  of  insurance  on  the  as- 
sessment plan.   There  is  nothing  in  it  to  in- 
dicate that  the  defendant  was  undertaking 
to  confer  upon  any  one  a  benefit  for  which, 
it  did  not  receive  an  equivalent.   That  con- 
tract did  not  furnish  any  basis  for  an  Infer- 
ence that  the  defendant  Is  such  an  order,  as 
for  instance,  the  Masons,  the  sole  purposes 
and  objects  of  which  in  acquiring  money  or 
property  beyond  the  current  expenses  of  the 
society  are  for  the  bestowal  of  reliefs  and 
charities  to  the  needy.    Burdlne  v.  Grand 
Lodge  of  Alabama,  37  Ala.  478.    For  any- 
thing appearing  to  the  contrary,  the  defend- 
ant may  not  exist  for  any  purpose  other  than 
to  provide  insurance  for  such  of  its  members 
as  pay  for  it   It  may  be  entirely  devoid  of 
any  charitable  or  eleemosynary  feature  It 
may  be  outside  of  the  objects  of  its  existence 
to  undertake  to  confer  any  benefit  without 
requiring  an  equivalent  from  the  one  bene- 
fited.   An  order  or  organization  cannot  be 
classed  as  a  benevolent  one  when  it  does  not 
undertake  to  do  anything  except  for  those 
from  whom  it  receives  in  money  what  the 
service  it  renders  is  supposed  to  be  worth. 
The  defendant  was  not  shown  to  be  either  a 
secret  or  a  benevolent  order.   Without  such 
showing  it  was  not  entitled  to  be  treated  as  a 
benevolent  society  such  'as  those  mentioned 
in  the  statute  or  as  an  order  "of  like  kind." 
National  Union  v.  Marlow,  74  Fed.  775,  21 
C.  C.  A.  89;  3  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  1043.    The  evidence  before  the 
court  not  showing  that  the  defendant  was 
within  the  exception  or  exemption  provided 
for  by  section  4562  of  the  Code,  the  above- 
quoted  provision  of  section  4579  was  appli- 
cable, and  the  objections  to  the  evidence 
which  was  offered  of  representations  or. 
statements  made  by  the  insured  were  prop- 
erly sustained. 

[2]  There  is  nothing  in  the  terms  of  the 
contract  sued  on  by  which  the  liability  in- 
curred by  the  defendant  in  the  event  of  the 
death  of  the  insured  would  be  affected  by  the 
fact  that  he  died  of  organic  heart  lesion,  a 
disease  of  the  heart  This  being  true,  the 
court  was  not  in  error  in  declining  to  per- 
mit the  defendant  to  prove  that  fact'  The 
fact  was  not  a  material  or  relevant  one 

It  may  be  added  that  the  contract  sued  on 
was  made  in  1910,  and  is  not  within  the  In- 
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fluence  of  subsequently  enacted  statutes  that 
might  have  a  bearing  on  similar  contracts 
entered  Into  at  later  dates. 
Affirmed. 

CENTRAL  OF  GEORGIA  RT.  CO.  v. 
MATHIS. 

(Court  of  Appeals  of  Alabama.  Dec.  18,  1913.) 

L  Cabbiebs  (I  308*) — Passengers — Injubies 
in  Alighting — Negligence. 

A  railroad  company  is  required  to  stop  its 
train  long  enough  to  give  a  passenger  a  rea- 
sonable opportunity  to  safely  alight,  and  is  lia- 
ble for  injuries  resulting  from  its  failure  to  do 
bo,  whether  the  conductor  knew  of  the  passen- 
ger's dangerous  position  or  not ;  but,  after  the 
train  has  stopped  a  reasonable  length  of  time, 
the  conductor  may,  in  the  absence  of  contrary 
knowledge,  assume  that  all  passengers  have 
alighted. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §5  1216,  1218,  1224,  1226-1232, 
1234-1240,  1243;  Dec.  Dig.  |  303.*] 

2.  Cabbiebs  (I  303*)— Passengers— Injubies 
in  Alighting— Discovered  Peril. 

If  the  train  has  stopped  a  reasonable  time 
for  passengers  to  alight,  the  company's  liability 
for  injuries  to  passengers  in  alighting  must  be 
based  upon  the  conductor's  actual  knowledge  of 
the  danger  to  a  passenger  in  alighting  by  the 
•tarting  of  the  train,  or  the  circumstances  must 
be  such  as  to  lead  him  to  reasonably  believe 
that  the  passenger  is  in  peril. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  1216,  1218,  1224,  1226-1232, 
1234-1240,  1243 ;  Dec.  Dig.  $  303.*] 

3.  Carriers  (I  803*)—  Passengers— Injuries 
in  Alighting — Discovered  Pebil. 

While  simple  negligence  may  be  grounded 
either  upon  actual  knowledge  of  a  passenger's 
peril  in  alighting  or  upon  a  duty  to  know  there- 
of, to  establish  wanton  negligence  in  that  re- 
spect, the  company  must  have  had  knowledge  of 
the  passenger  s  perilous  condition  at  the  time 
the  train  was  started  while  he  was  alighting. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f§  12167  1218,  1224.  1226-1232, 
1234-1240,  1243;  Dec  Dig.  §  303.*] 

1  Carriers  (f  303*)— Passengers— Injuries 
in  Alighting — Wanton  Negligence. 
If  a  passenger  train  did  not  stop  long 
enough  for  passengers  to  alight,  w,  in  ton  negli- 
gence in  starting  the  oar  may  be  based  upon 
knowledge  of  the  trainmen  of  the  general  con- 
ditions as  to  the  likelihood  of  passengers  to  be 
alighting  when  the  train  was  started  so  as  to 
probably  injure  them. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {J  1216,  1218,  1224,  1226-1232, 
1234-1240.  1243 :  Dec.  Dig.  5  303  *1 

5.  Cabbiebs  (|  303*)— Injury  to  Passenger 
-Time  to  Alight— Wanton  Negligence. 
To  constitute  wanton  negligence  in  start- 
ing a  car  while  a  passenger  is  alighting,  the 
car  must  have  been  intentionally  started  with 
»  present  knowledge  of  the  probable  conse- 
quences of  such  act  and  a  reckless  indifference 
thereto. 

IEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g$  1216,  1218,  1224,  1228-1232, 
1234-1240.  1243:  Dec  Dig.  I  303.*1 
«.  Pleading  (I  21*)— Refugnanct— Negli- 
gence AND  WANTONNESS. 
.  A  count  charging  wanton  negligence  and 
"tuple  negligence  is  repugnant  and  inconsistent. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |  44;  Dec  Dig.  §  21.*] 


7.  Pleading  (5  209*)  —  Demurrers  —  Suffi- 
ciency. 

A  demurrer  to  a  count  In  a  railroad  pas- 
senger's action  for  injuries  ui  alighting,  stating 
that  there  was  a  misjoinder,  in  that  two  sepa- 
rate causes  of  action  were  joined  in  one  count 
and  that  the  count  was  rendered  inconsistent 
and  repugnant  sufficiently  raised  the  defect  of 
inconsistency  and  repugnancy. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  f  520;  Dec  Dig.  8  209.*] 

8.  Appeal  and  Ebbob  (f  1040*)— Harmless 
Ebrob — Pleadings. 

Error  in  overruling  a  demurrer  to  a  count, 
in  a  passenger's  action  for  personal  injuries, 
for  repugnancy  in  joining  charges  of  wanton 
and  simple  negligence  was  not  rendered  harm- 
less by  the  fact  that  the  complaint  contained 
two  good  counts  charging  simple  negligence 
alone,  while  the  bad  count  only  charged  wan- 
ton negligence,  and  was  submitted  to  the  jury 
as  a  good  count  based  on  wanton  negligence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  4089-4105;  Dec  Dig.  $ 
1040.*] 

9.  Appeal  and  Ebbob  (§  50O*)— Bill  of  Ex- 
ceptions—Instructions. 

The  refusal  of  requested  charges  cannot  be 
reviewed  where  Jhe  bill  of  exceptions  does  not 
show  that  they  were  requested  before  the  jury 
retired. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errojj  Cent  Dig.  §§  2295-2298;   Dec  Dig.  8 

10.  Evidence  (|  159*)— Best  Evidence. 

In  a  passenger's  action  for  personal  inju- 
ries in  alighting,  evidence  by  plaintiff  that  she 
bought  a  ticket  from  one  station  to  the  station 
at  which  she  was  alighting  when  injured  was 
not  objectionable  on  the  ground  that  there  was 
better  evidence;  the  evidence  not  being  offered 
to  prove  the  contents  of  the  ticket  but  merely 
its  existence  so  as  to  show  the  relation  of  car- 
rier and  passenger. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  471,  474;  Dec  Dig.  8  159.*] 

Appeal  from  Circuit  Court,  Geneva  Coun- 
ty; H.  A.  Pearce,  Judge. 

Action  by  Ella  Ma  this  against  the  Central 
of  Georgia  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Count  1  of  the  complaint  is  as  follows: 
After  stating  that  defendant  was  common 
carrier  of  passengers  for  hire  between  cer- 
tain points  in  the  state,  and  that  plaintiff, 
on  a  certain  day,  purchased  and  paid  for  a 
ticket  for  transportation  between  said  points, 
and  took  passage  for  said  point  it  is  aver- 
red that  "when  defendant's  said  train  stop- 
ped at  said  point  of  destination,  defendant's 
servant  or  servants  operating  and  controlling 
said  train  put  said  train  in  motion  while 
plaintiff  was  in  the  act  of  leaving  said  car, 
to  plaintiff's  great  peril ;  that  the  porter  be- 
longing to  said  train  saw  plaintiffs  said  per- 
il, and  signalled  the  engineer  to  stop  said 
train  (the  latter  on  information  and  belief), 
which  said  signal  was  not  heeded  by  said 
engineer,  and,  while  said  train  was  so  mov- 
ing out  from  said  station,  said  porter  pulled 
plaintiff  from  said  car  while  she  was  on  the 
platform  or  steps  thereof,  and  caused  her 
to  fall  heavily  upon  the  ground,  when  she 
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was  hurled  under  the  edge  of.  said  train  by 
the  momentum  thereof,  and  was  [here  fol- 
lows catalogue  of  injuries];  and  plaintiff 
avers  that  defendant's  servant  or  servants 
operating  said  train  knew  that  Malvern  was 
a  regular  station  on  said  railroad  for  taking 
on  and  letting  off  passengers,  and  knew  that 
said  train  did  not  stop  long  enough  for  pas- 
sengers to  leave  Its  cars  without  great  peril, 
and  knew  or  would  have  known  of  plaintiff's 
peril  but  for  the  wanton  and  reckless  indif- 
ference to  the  consequences  of  so  putting 
said  train  in  motion  while  plaintiff  was  so  in 
the  act  of  leaving  said  car;  and  plaintiff 
charges  and  avers  that  the  act  of  said  de- 
fendant's servant  or  servants  in  putting  said 
train  In  motion  while  plaintiff  was  In  the 
act  of  leaving  said  car  at  said  station,  and 
falling  to  stop  said  train  when  plaintiff's 
peril  was  known  or  would  have  been  known 
to  defendant's  said  servant  or  servants  op- 
erating said  train  but  for  the  wanton  and 
reckless  Indifference  to  all  consequences,  was 
negligence  on  the  part  of  defendant's  said 
servant  or  servants  operating  said  train,  and 
gross  and  wanton  negligence  on  the  part  of 
defendant's  said  servant  or  servants,  by 
which  said  gross  and  wanton  negligence  of 
defendant's  said  servant  or  servants  operat- 
ing said  train  plaintiff  avers  that  she  suffer- 
ed the  aforesaid  injuries,  to  the  damage  of 
plaintiff,"  eta 

The  demurrers  are  that  the  complaint  con- 
tains a  misjoinder,  in  that  two  separate  and 
independent  causes  of  action  were  Joined  in 
one  count,  and  that  on  account  thereof  said 
count  is  inconsistent  and  repugnant  The 
demurrers  also  raise  the  point  that  the  com- 
plaint shows  that  the  train  was  stopped  at 
the  station,  and,  for  aught  that  appears.  It 
was  stopped  a  sufficient  length  of  time  to  per- 
mit plaintiff  to  alight,  and  that  It  fails  to 
allege  that  the  conductor  or  engineer  had 
any  notice  or  knowledge  or  anything  to  put 
them  on  notice  of  plaintiff's  position  of  peril. 

Counts  A  and  B  were  added  by  way  of 
amendment;  -  count  A  counting  on  the  simple 
negligence  in  the  negligent  way  in  which  de- 
fendant then  and  there  conducted  its  said 
business,  by  reason  of  which  plaintiff  re- 
ceived the  injuries  complained  of.  The  oth- 
er count  contains  practically  the  same  allega- 
tions of  negligence,  though  varying  in  the 
form  of  expression. 

BenJ.  F.  Reld,  of  Dothan,  for  appellant 
C.  D.  Carmichael,  of  Geneva,  for  appellee. 

THOMAS,  J.  The  appellee,  who  was  a 
passenger  on  one  of  defendant's  (appellant's) 
trains,  brings  this  action  for  injuries  received 
while  attempting  to  alight  from  the  train 
upon  Its  reaching  her  destination,  and  as  a 
result  of  the  train's  having  been  set  In  mo- 
tion for  leaving  the  station  before  she  land- 
ed safely  on  the  ground. 

[1, 2]  The  law  is  well  settled  that  defend- 
ant, who  operated  an  ordinary  railroad,  was 


under  duty  to  plaintiff  as  a  passenger  to 
stop  its  train  a  sufficient  length  of  time  at 
the  station  to  allow  plaintiff  a  reasonable 
opportunity  to  alight  therefrom  with  safety, 
and  Is  liable  to  her  for  all  injuries  received 
by  her  In  attempting  to  alight  which  were 
sustained  as  a  proximate  result  of  its  negli- 
gence in  breaching  said  duty  by  starting  said 
train  before  the  expiration  of  such  reasonable 
length  of  time,  whether  the  conductor  or 
person  In  charge  of  the  operation  of  said 
train  knew  or  not  of  plaintiff's  position  of 
peril,  because,  until  the  expiration  of  such 
time,  it  was  his  duty  to  see  and  know.  When, 
however,  the  train  has  stopped  for  the  requir- 
ed length  of  time,  the  rule  obtaining  is  dif- 
ferent from  that  applying  to  street  railroads, 
and  the  conductor  In  charge  of  the  train,  in 
the  absence  of  knowledge  or  good  reason  to 
believe  to  the  contrary,  has  a  right  to  assume 
that  all  passengers  desiring  to  alight  have 
availed  themselves  of  the  ample  opportunity 
afforded  them  to  that  end,  and  alighted;  and 
his  act  in  thereafter  starting  off  the  train 
could  not  form  the  basis  of  an  action  for 
negligence — although  but  for  the  act  the 
plaintiff  would  not  have  been  injured — un- 
less at  the  time  he  gave  the  signal  to  start 
plaintiff  was  In  a  position  of  peril,  which 
was  known  to  him,  or  which  he  had  good 
reason  to  know  of.   His  duty  to  know,  how- 
ever, ended  with  the  expiration  of  the  rea- 
sonable length  of  time  he  was  required  to 
and  did  hold  the  train.  After  that,  a  liabili- 
ty for  negligence  must  be  predicated,  not 
upon  this  duty  to  know,  but  upon  actual 
knowledge  of,  or  good  reason  to  believe,  plain- 
tiffs peril.  H.  A.  ft  B.  R.  Co.  v.  Burt,  92  Ala. 
294,  9  South.  410,  13  L.  R.  A.  95;  Birming- 
ham Union  Ry.  Co.  v.  Smith,  90  Ala.  60,  8 
South.  86,  24  Am.  St- Rep.  761;  Montgomery 
&  Eufaula  R.  Co.  v.  Stewart,  91  Ala.  421,  8 
South.  708;  L.  ft  N.  R.  Co.  v.  Lee,  97  Ala. 
325,  12  South.  48;  Central  R.  R.  &  Banking 
Co.  v.  Miles,  88  Ala.  262,  6  South.  696;  Nash 
&  Chat.  Ry.  Co.  v.  Casey,  1  Ala.  App.  847,  66 
South.  28;  B.  ft  A.  R.  Co.  v.  Norris,  4  Ala. 
App.  368.  59  South.  66 

As  was  said  by  the  elder  McClellan,  speak- 
ing for  our  Supreme  Court  in  the  case  of 
Birmingham  Union  Ry.  Co.  v.  Smith,  supra : 
"The  law   •   •   *   imposes  on  the  conduc- 
tor the  duty  of  holding  the  train  at  the  sta- 
tion for  such  a  reasonable  length  of  time  as 
will  enable  passengers  for  the  station  to 
alight  by  the  exercise  of  ordinary  diligence 
on  their  part  It  Is  not  practicable  for  him 
to  keep  a  watch  upon  all  the  exits  from  a 
train  of  cars.   Not  infrequently  he  has  other 
things  to  do  at  stations  where  his  train  stops. 
The  law,  therefore,  does  not  impose  on  him 
the  duty  of  seeing  and  knowing  that  all  of 
the  passengers,  intending  to  do  so,  have 
alighted.   Unless  he  knows,  or  has  good  rea- 
son to  believe  to  the  contrary,  he  may  act 
upon  the  presumption  that  passengers  have 
availed  themselves  of  the  ample  time  allow- 
ed, and  gotten  off  the  train."   In  the  later 

Digitized  by  Google 


Ala.)    '  CENTRAL  OP  GEORGIA  RT.  CO.  v.  MATHIS  199 


case  of  Highland  Avenue  ft  Belt  R.  Co.  T. 
Bart,  supra,  our  Supreme  Court,  again 
speaking  to  this  subject,  said:  "When  the 
train  of  an  ordinary  railroad  Is  brought  to 
a  standstill  at  the  proper  and  usual  place  for 
receiving  passengers,  and  for  permitting  pas- 
sengers to  alight,  and  remains  stationary  for 
a  reasonably  sufficient  length  of  time  for 
this  purpose,  the  duty  of  the  trainmen  In  this 
regard  has  been  performed;  but,  while  the 
performance  of  this  duty  may  relieve  the 
trainmen  from  the  further  duty  of  seeing  and 
knowing  that  the  passengers  are  on  or  off, 
as  the  case  may  be,  even  this  would  not  ex- 
cuse from  culpability,  If  those  In  charge  of 
the  train  In  fact  saw  or  knew  that  its  move- 
ment would  probably  imperil  a  passenger  in 
the  act  of  getting  off  or  on  the  train,  and,  In 
disregard  of  the  peril,  caused  the  train  to 
move,  and  thereby  Inflict  injury." 

[3]  For  aught  appearing  to  the  contrary  in 
the  first  count  of  the  complaint  here  under 
consideration,  the  train  which,  it  affirmative- 
ly appears,  did  stop  at  the  station,  stopped  a 
sufficient  length  of  time  to  allow  plaintiff  a 
reasonable  opportunity  to  alight.  If  so,  it 
was  not  negligence  thereafter  to  start  the 
train,  unless  at  the  time  the  plaintiff  was  in 
the  act  of  disembarking  or  in  other  position 
of  peril,  and  the  fact  was  actually  known  to 
the  trainmen  in  charge  of  the  operation  of 
the  train,  or  unless  they  knew  of  facts  from 
which  there  would  be  good  reason  to  believe 
it  And  while  an  action  for  simple  negli- 
gence may  be  grounded  either  upon  knowl- 
edge or  upon  a  duty  to  know  of  a  position  of 
peril,  yet  an  action  for  wantonness  in  in- 
flicting the  Injury  by  starting  the  train,  after 
it  had  stopped  the  required  length  of  time, 
can  be  predicated  upon  nothing  short  of  a 
knowledge  of  the  perilous  position  that  plain- 
tiff was  in  at  the  time  the  train  was  set  In 
motion.  Annlston  E.  ft  G.  Co.  v.  Rosen,  159 
Ala.  207,  48  South.  798,  133  Am.  St  Rep.  32; 
So.  By.  Co.  v.  Bunt  131  Ala.  595,  32  South. 
507;  Peters  v.  So.  By.  Co.,  135  Ala.  537,  33 
South.  332. 

f4]  If  the  train  did  not  stop  the  required 
length  of  time,  but  started  before  the  expira- 
tion of  such  time,  then  wantonness  on  the 
part  of  those  in  charge  of  its  operation  may, 
of  course,  be  grounded  upon  the  knowledge 
by  them  of  such  general  circumstances  and 
conditions  as  from  which  they  were  bound  to 
know  that  passengers  were  likely  to  be  em- 
barking, and  that  their  conduct  in  starting 
the. train  would  probably  result  in  injury  to 
them.  H.  A.  ft  B.  B.  B.  Co.  -v.  Bobbins,  124 
Ala.  116,  27  South.  422,  82  Am.  St  Bep.  153. 

[I]  In  either  event  however,  in  order  to 
constitute  wantonness,  there  must  not  only  be 
this  knowledge  of  the  actual  peril,  or  this 
knowledge  of  facts  and  conditions  from 
which  It  must  be  known  to  likely  exist  but 
the  wrongful  act  resulting  In  the  Injury  to 
the  passengers  so  circumstanced  must  have 
been  intentionally  done,  and  done,  too, 
through  a  present  consciousness  of  Its  proba- 


ble consequences  and  a  reckless  Indifference 
thereto.  Mobile,  J.  ft  K.  B.  B.  Co.  v.  Smith, 
153  Ala.  131,  45  South.  57,  127  Am.  St  Bep. 
22 ;  Memphis  ft  Charleston  R  Co.  v.  Martin, 
117  Ala.  882,  23  South.  281.  ' 

[•]  It  is  plain,  therefore,  that  the  count 
under  consideration — the  first  count  of  the 
complaint — whether  treated  as  a  count  for 
wantonness  or  as  one  for  simple  negligence, 
is  defective,  in  that,  while  it  undertakes  to 
set  out  the  facts,  It  falls  to  aver  facts  suffi- 
cient to  constitute  either  (So.  By.  Co.  v. 
Weatherlow,  153  Ala.  176,  44  South.  1019); 
and,  furthermore,  It  Is  repugnant  and  Incon- 
sistent, and  otherwise  badly  Involved  and 
confused.  It  ascribes  the  injuries  received 
to  two  acts  of  the  defendant's  servants—^ 
their  act  in  starting  the  train,  and  their  act 
in  falling  to  stop  it— and  alleges  in  effect 
that  each  act  was  an  act  of  negligence,  and 
each  an  act  of  wantonness.  A  charge  of 
wantonness  and  simple  negligence  in  one  and 
the  same  count  makes  It  repugnant  and  in- 
consistent Merrill  v.  Sheffield  Co.,  169  Ala. 
252,  53  South.  219;  Blr.  By.,  L.  ft  P.  Co.  v. 
Lee,  153  Ala.  84, 45  South.  292. 

[7,  t]  We  are  of  opinion  that  the  demurrers 
sufficiently  pointed  out  some  of  the  many 
defects  in  the  count  for  it  to  have  been  error 
on  the  part  of  the  court  to  have  overruled 
them.  Nor  was  this  error  relieved  of  Its 
injurious  consequences  by  the  fact  that  there 
were  two  other  counts  in  the  complaint  which 
were  good.  Those  two  counts  clearly  declare 
alone  upon  simple  negligence;  while  the 
count  under  consideration,  at  its  conclusion, 
ascribes  the  injuries  to-  wantonness  alone, 
and  was  evidently  treated  during  the  course 
of  the  trial  and  went  to  the  jury  as  a  good 
count  for  such. 

The  court  did  not  err  in  overruling  the  de- 
murrers to  the  other  two  counts  mentioned, 
which,  as  said,  were  good  counts.  Each  aver- 
red facts  out  of  which  the  duty  on  the  part 
of  the  defendant  to  carry  plaintiff  safely 
sprang,  and  a  negligent  breach  of  that  duty, 
without  attempting  to  specify,  as  did  the 
first  count  the  particular  acts  of  diligence 
required  or  the  particular  acts  of  negligence 
complained  of.  Va.-Car.  Chem.  Co.  v.  May- 
son,  62  South.  253,  and  cases  there  cited. 

[t]  The  written  charges  refused  to  the  ap- 
pellant cannot  be  reviewed,  for  the  reason 
that  the  bill  of  exceptions  falls  to  show  that 
they  were  requested  before  the  jury  retired. 
Patterson  v.  State,  62  South.  1023. 

[II]  The  plaintiff,  as  a  witness  for  herself, 
was  allowed  to  testify,  over  the  objection  of 
defendant  upon  the  ground  that  there  was 
better  evidence,  to  the  fact  that  she  bought  a 
ticket  at  Slocomb  (the  station  where  she 
boarded  the  train)  from  that  point  to  Mal- 
vern (another  regular  station  on  defendant's 
road,  and  the  one  at  which  she  was  injured 
In  attempting  to  alight).  The  purpose  of  the 
proof  was,  not  to  show  the  contents  of  the 
ticket,  but  merely  Its  existence,  from  which 
fact  arose  the  relation  of  carrier  and  passen- 
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ger  between  plaintiff  and  defendant,  as  a  re- 
sult whereof  the  law  Imposed  on  defendant 
the  duties  for  a  negligent  breach  of  which  the 
action  was  brought  We  are  therefore  of 
opinion  that  there  was  no  error  In  overruling 
the  objection  to  the  question  and  answer. 
Griffin  y.  State,  129  Ala.  93,  29  South.  783,  2 
Ency.  Evidence,  905,  906. 

The  other  alleged  errors  are  not  likely  to 
arise  on  another  trial,  and  we  therefore  deem 
It  unnecessary  to  consider  them. 

For  the  error  pointed  out,  the  judgment  is 
reversed. 

Reversed  and  remanded. 


HOOTEN  v.  STATE. 
(Court  of  Appeals  of  Alabama.    Dec.  18,  1913.) 

1.  Jury    ({    116*)  —  Quashing  Venire  — 
Grounds. 

That  one  of  the  jurors  on  a  special  venire 
for  a  homicide  case  was  also  one  of  the  regular 
jurors  drawn  and  summoned  for  the  week  the 
case  was  set  for  trial  was  not  ground  for  quash- 
ing the  venire,  so  long  as  the  number  of  jurors 
was  not  reduced  below  the  number  required  by 
law  in  capital  cases. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §§  642,  543 ;  Dec  Dig.  {  116.*] 

2.  Criminal  Law  (§  366*)— Evidence— Admis- 
sibility—Res  Gestae. 

Where  it  appeared  on  a  trial  for  homicide 
that  deceased  lived  for  some  months  after  the 
shooting,  and  that  at  times  he  was  able  to  be  up 
and  about  but  that  he  died  from  an  abscess  on 
the  brain  caused  by  the  shooting,  evidence  that 
he  was  drinking  or  drunk  when  he  fell  from  a 
wagon  several  months  after  the  shooting,  and 
three  or  four  weeks  before  his  death,  was  no 
part  of  the  rea  gesta?,  and  had  no  bearing  on 
any  issue,  and  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  800,  811,  814,  819,  820; 
Dec.  Dig.  |  366.*] 

3.  Criminal  Law  (§  798*)— Instructions  — 
Necessity  of  Unanimity. 

On  a  trial  for  homicide,  it  was  not  error 
to  charge  that  the  jurors  all  must  agree  before 
they  could  render  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  1940,  1943;  Dec.  Dig.  § 
798.*] 

4.  Homicide  (§  114*)— Self-Defense— Volun- 
tary Participation  in  Contest. 

One  entering  into  a  fight  willingly  is  held 
to  have  produced  the  necessity  of  slaying  his 
adversary  and  cannot  invoke  self-defense. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  153,  154 ;  Dec.  D«g.  {  114.*] 

5.  Criminal  Law  (8  561*)— Sufficiency  of 
Evidence— Degree  of  Proof  Required. 

Where  the  jury,  in  a  criminal  case,  from 
all  the  evidence  believes  beyond  a  reasonable 
doubt  that  defendant  is  guilty,  they  must  con- 
vict, though  they  may  also  believe  it  possible 
that  he  is  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1267;  Dec  Dig.  §  561.*] 

6.  Homicide  (8  308*)— Instructions—  Murder 
in  the  Second  Degree. 

Under  Code  1907,  g  7086,  providing  that 
when  the  killing  in  any  sudden  rencounter  or  af- 
fray is  caused  by  the  assailant  by  the  use  of  a 
deadly  weapon,  which  was  concealed  before  the 
commencement  of  the  fight  his  adversary  hav- 


ing no  deadly  weapon  drawn,  the  killing  is  mur- 
der in  the  second  degree  and  may,  according  to- 
the  circumstances,  be  murder  in  the  first  de- 
gree, an  instruction  that,  before  accused  could 
be  found  guilty  of  murder  in  the  second  degree 
on  the  ground  that  the  killing  was  done  with  a 
deadly  weapon  concealed  at  the  time,  the  state 
must  show  beyond  all  reasonable  doubt  that 
the  weapon  was  concealed,  and  that  deceased 
did  not  know  that  accused  had  a  pistol  when  the 
fight  commenced,  and  in  addition  that  accused 
was  the  assailant  the  aggressor,  and  provoked 
the  difficulty,  was  properly  refused  as  it  failed 
to  predicate  that  the  killing  was  in  a  sudden 
rencounter  or  affray. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  §3  642-647;  Dec.  Dig.  §  308.*] 

7.  Homicide  (§  23*)— Murder  in  the  Second 
Degree— Killing  in  Sudden  Affray  with 
Deadly  Weapon. 

Under  Code  1907,  8  7086,  providing  that 
when  the  killing  in  any  sudden  rencounter  or  af- 
fray is  caused  by  the  assailant  by  the  use  of  a 
deadly  weapon  which  was  concealed  before  the 
commencement  of  the  fight  his  adversary  hav- 
ing no  deadly  weapon  drawn,  the  killing  is  mur- 
der in  the  second  degree  and  may  be  murder  in 
the  first  degree,  though  the  statute  uses  the 
word  "assailant  the  slayer  need  not  be  the  ag- 
gressor and  provoke  the  difficulty;  it  being  suf- 
ficient if  he  was  not  entirely  free  from  fault  in 
bringing  it  on. 

(Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  35,  39,  40;  Dec.  Dig.  g  23.*] 

8.  Criminal  Law  (S  814*)— Instructions  — 
Applicability  to  Evidence. 

An  instruction  which  hypothesized  a  fact  of 
which  there  was  no  evidence  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1821,  1833, 1839, 1860,  1805, 
1883,  1890,  1924,  1979-1985,  1987;  Dec.  Dig. 
8  814.*] 

9.  Homicide  (§  152*)— Murder  in  Second  De- 
gree —  Killing  in  Sudden  Affray  with 
Deadly  Weapon. 

To  warrant  a  conviction  under  Code  1907. 
|  7086,  providing  that  a  killing  in  any  sudden 
rencounter  or  affray  caused  by  the  assailant  by 
the  use  of  a  deadly  weapon  which  was  concealed 
before  the  commencement  of  the  fight,  his  ad- 
versary having  no  deadly  weapon  drawn,  is 
murder  in  the  second  degree  and  may  be  murder 
in  the  first  degree,  the  state  is  not  required  to 
prove  that  deceased  did  not  know  that  accused 
had  such  weapon  when  the  fight  commenced. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  §§  279-283;  Dec.  Dig.  §  152.*] 

10.  Homicide  (8  308*)  —  Instructions— Mur- 
der  in  the  second  degree. 

Under  Code  1907,  8  7086,  providing  that  a 
killing  in  any  sudden  rencounter  or  affray  caus- 
ed by  the  assailant  by  the  use  of  a  deadly  weap- 
on which  was  concealed  before  the  commence- 
ment of  the  fight,  his  adversary  having  no  dead- 
ly weapon  drawn,  is  murder  in  the  second  degree 
and  may  be  murder  in  the  first  degree,  an  in- 
struction that,  before  accused  could  be  found 
guilty  of  murder  in  the  second  degree  on  the 
ground  that  the  killing  was  done  with  a  deadly 
weapon  concealed  at  the  time,  the  state  must 
show  beyond  all  reasonable  doubt  that  the  weap- 
on was  concealed,  that  deceased  did  not  know 
accused  had  the  weapon  when  the  fight  com- 
menced, and  in  addition  that  accused  was  the 
assailant  and  provoked  the  difficulty  was  mis- 
leading in  that  it  did  not  state  the  conditions 
under  which  the  state  was  required  to  prove 
freedom  from  fault 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  88  642-647;  Dec  Dig.  8  308*] 
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11.  Criminal  Law  (|  811*)— Instructions  — 
Weight  of  Evidence. 

On  a  trial  for  homicide,  an  instruction  that, 
in  determining  what  weight  should  be  given  to 
tbe  testimony  of  a  witness,  the  jury  might  take 
into  consideration  the  fact,  if  it  was  a  fact,  that 
he  got  his  gun  and  came  back  to  the  scene  of 
the  shooting  shortly  after  the  difficulty  was 

{iroperly  refused  as  it  singled  out  a  particular 
eature  of  the  evidence  and  instructed  the  jury 
to  weigh  the  evidence  on  that  subject 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  SI  1787,  1969-1972;  Dec.  Dig. 
1811.*] 

Appeal  from  Circuit  Court,  Cullman  Coun- 
ty; D.  W.  Speake,  Judge. 

Doyle  Hooten  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  Affirmed. 

The  following  charges  were  given  at  the 
request  of  the  state: 

(1)  "I  charge  you  all  must  agree  before 
yon  can  render  a  verdict" 

(2)  "If  you  believe  from  all  the  evidence, 
beyond  a  reasonable  doubt  that  Doyle  Hooten 
entered  the  fight  willingly,  he  cannot  Invoke 
the  doctrine  of  self-defense." 

(3)  "If  you  believe  from  all  the  evidence, 
beyond  a  reasonable  doubt  that  defendant 
is  guilty,  though  you  may  also  believe  it  is 
possible  that  he  is  not  guilty,  you  must  con- 
vict him." 

The  following  charges  were  refused  defend- 
ant: 

(2)  "Before  you  can  find  defendant  guilty 
of  murder  In  the  second  degree  upon  the 
ground  that  the  killing  was  done  with  a  dead- 
ly weapon  concealed  at  the  time,  the  state 
must  show  by  the  evidence,  beyond  all  rea- 
sonable doubt,  that  the  weapon  was  conceal- 
ed, and  deceased  did  not  know  that  defend- 
ant had  the  pistol  when  the  fight  commenced ; 
and  In  addition  to  this  the  state  must  show, 
beyond1  all  reasonable  doubt  that  defendant 
was  the  assailant,  that  he  was  the  aggressor 
and  provoked  the  difficulty,  and,  if  the  jury 
have  any  reasonable  doubt  upon  either  one 
of  these  propositions,  then  the  jury  should 
not  find  defendant  guilty  of  murder  in  the 
second  degree  on  that  ground." 

(3)  *fThe  Jury  may  take  into  consideration 
the  fart.  If  it  be  a  fact  that  the  witness 
Crumley  got  his  gun  and  came  back'  to  the 
scene  of  the  shooting  a  short  time  after  said 
difficulty  occurred,  in  determining  what 
weight  you  will  give  to  the  testimony  of  said 
witness  Crumley." 

It  appears  from  the  evidence  that  Higgins, 
the  deceased,  was  shot  by  defendant  some 
time  in  May,  1912,  and  that  he  died  January 
7,  1913;  that  after  he  was  wounded  he  was 
able  to  be  up  and  about  at  times  approximate- 
ly well,  and  at  other  times  not,  and  that 
from  three  or  four  weeks  before  he  died,  he 
was  thrown  from  a  wagon  and  fell  upon  the 
back  of  his  head  and  shoulders.  He  died 
from  an  abscess  on  the  brain  produced  by  a 
ball,  from  one  of  the  shots,  splitting;  part 
solng  through  the  skull  and  entering  the 
brain,  the  other  part  making  merely  a  flesh 
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wound.  The  attending  physicians  performed 
a  post  mortem,  and  testified  as  above  indi- 
cated. 

F.  B.  St  John,  of  Cullman,  for  appellant 
R.  C.  Brickell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  [1]  The  judgment  entry 
shows  that  the  jury  was  drawn  in  open  court, 
and  that  the  order  setting  the  case,  fixing  and 
drawing  the  venire,  and  arraigning  the  de- 
fendant is  in  strict  compliance  with  the  law. 
The  fact  that  it  was  made  to  appear,  on  a 
motion  to  quash  the  venire,  that  on  the  list 
served  on  the  defendant  one  of  the  Jurors 
drawn  to  serve  on  the  special  venire  was  the 
same  person  as  one  of  the  regular  jurors 
drawn  and  summoned  for  the  week  the  case 
was  set  for  trial  was  not  a  sufficient  ground 
upon  which  to  grant  the  motion  to  quash  the 
venire  under  the  present  Jury  law.  No  more 
so  than  if  there  was  no  such  person,  or  that 
the  juror  drawn  on  the  special  venire  had 
been  disqualified  from  serving  on  the  jury 
to  try  the  defendant  for  any  other  reason, 
as  for  Instance  had  he  been  related  to  the 
parties  within  the  degree  that  disqualifies, 
or  a  member  of  the  grand  jury  that  found  the 
Indictment  or  because  there  had  been  a  mis- 
take in  the  name  of  the  person  summoned, 
so  long  as  the  number  of  jurors  was  not  re- 
duced below  the  number  required  by  law  in 
the  trial  of  capital  cases.  Acts  1909,  p.  305 
et  seq.;  Savage  v.  State,  174  Ala.  94, 57  South. 
469;  Sims  v.  State,  176  Ala.  18,  58  South. 
379,  opinion  on  rehearing;  Gibbs  v.  State,  7 
Ala.  App.  30,  60  South.  999 ;  Costello  v.  State, 
58  South.  202 ;  Perry  v.  State,  59  South.  150 ; 
Johnson  v.  State,  5  Ala.  App.  43,  59  South. 
708 ;  Lewis  v.  State,  64  South.  537. 

[2]  Whether  or  not  the  deceased  was  drink- 
ing or  drunk  at  the  time  he  fell  out  of  the 
wagon  at  a  time  several  months  after  he  was 
shot  by  the  defendant,  and  three  or  four 
weeks  before  his  death,  was  no  part  of  the 
res  gestae  and  could  have  no  possible  tendency 
to  prove  or  disprove  any  issue  before  the 
court,  and  there  was  no  error  In  refusing  to 
allow  the  defendant  to  make  proof  of  such 
fact,  if  it  was  a  fact 

[3-6]  The  three  charges  given  at  the  in- 
stance of  the  state,  state  correct  propositions 
of  law,  as  applied  to  the  evidence  in  the  case, 
and  no  error  resulted  from  the  court's  having 
given  them  in  charge  to  the  jury.  It  needs 
no  discussion  to  show  that  the  first  charge, 
stating  the  familiar  proposition  that  there 
must  be  a  unanimity  as  the  basis  for  the 
rendition  of  a  verdict,  is  correct.  He  who 
evinces  a  willingness  to  enter  the  conflict,  or, 
as  predicated  in  the  second  charge,  "enters 
the  fight  willingly,"  is  held  to  have  produced 
the  necessity  of  slaying  his  adversary  and 
cannot  Invoke  self-defense.  Stallworth  v. 
State,  146  Ala.  8,  41  South.  184.  Charge  3 
is  a  correct  statement  of  the  law.  Parham  v. 
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State,  147  Ala.  57,  42  South.  1;  Gregory  t. 
State,  148  Ala.  566,  42  South.  829. 

[1-10]  Charge  No.  2,  refused  to  the  defend- 
ant, Is  faulty  in  falling  to  predicate  that  the 
killing  was  in  a  sudden  rencounter  or  affray 
(Code,  |  7086),  and  Is  misleading  in  that  the 
defendant  must  not  only  not  have  been  the 
assailant  (the  aggressor)  and  provoked  the 
difficulty,  but  must  have  been  entirely  free 
from  fault  In  having  brought  it  on  (Smith  v. 
State,  142  Ala.  14,  89  South.  829)  notwith- 
standing the  use  of  the  word  "assailant"  in 
the  statute.  The  charge  as  part  of  Its  pred- 
icate improperly  requires  the  state  to  prove 
that  the  deceased  did  not  know  that  the  de- 
fendant had  the  pistol  when  the  fight  com- 
menced, hypothesizing  a  fact,  too,  of  which 
there  was  no  evidence  (Lewis  v.  State,  59 
South.  577)  and  raising  a  question  which  was 
not  an  issue  on  the  trial  (Washington  v.  State, 
155  Ala.  2,  46  South.  778).  The  charge  Is  also 
misleading  in  not  stating  the  conditions  un- 
der which  the  state  is  required  to  prove  free- 
dom from  fault  Crumpton  v.  State,  167  Ala. 
4,  52  South.  605. 

[11]  Refused  charge  No.  8  directed  the  at- 
tention of  the  jury  to  a  particular  phase  of 
the  testimony  of  the  witness  and  instructed 
them  to  weigh  the  evidence  on  that  subject 
(Coates  v.  State,  1  Ala.  App.  35,  56  South. 
6)  and  a  charge  which  singles  out  a  particu- 
lar feature  Of  the  evidence  is  properly  re- 
fused. Savage  v.  State,  174  Ala.  94,  57  South. 
469;  Parris  v.  State,  175  Ala.  1,  57  South. 
857. 

Other  charges  refused  to  the  defendant 
are  palpably  bad  or  are  fully  covered  by  the 
57  charges  given  at  his  request 

We  have  examined  the  rather  voluminous, 
but  well  prepared,  record  and  find  no  re- 
versible error  or  other  question  presented 
that  we  deem  of  sufficient  merit  to  necessitate 
discussion. 

Affirmed. 


CENTRAL  OF  GEORGIA  RT.  CO.  v.  BIR- 
MINGHAM SAND  &  BRICK  CO. 

(Court  of  Appeals  of  Alabama.   Dec.  18,  1913.) 

1.  Cabriebs  (1 194*)— Freight— Persons  Lia- 
ble. 

A  carrier  may  look  either  to  the-  consignor, 
with  whom  the  contract  of  shipment  is  made, 
or  to  the  consignee,  for  the  freight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §|  870-872;  Dec  Dig.  §  194.*] 

2v  Carriers   (|  194*)— Freight— LiabiiItt 

of  Consignee. 

The  consignee's  liability  for  freight  is  not 
affected  by  the  carrier  having  waived  or  lost  its 
lien  on  the  goods,  by  delivery  without  first  col- 
lecting the  freight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  If  870-872;  Dec  Dig.  |  194.*] 

8.  Carriers  (§  35*)  —  Freight  —  Rate  or 
Freight. 

Under  the  Interstate  Commerce  Act  as 
amended  by  U.  S.  Comp.  St  1901, _p.  3155,  U. 
S.  Comp.  St  Snpp.  1909,  p.  1153,  U.  S.  Comp. 


St  Snpp.  1911,  p.  1309,  the  freight  rate  of 
an  interstate  shipment  is  not  that  named  in 
the  bill  of  lading  or  contract  of  shipment  but 
the  lawful  rate  existing  at  the  time,  whether 
or  not  such  rate  was  known  to  the  consignor 
and  consignee,  and  regardless  whether  the  par- 
ties were  misled  by  the  carrier  as  to  the  law- 
ful rate,  or  whether  it  had  posted  the  lawful 
rate  as  required  by  the  statute;  and  hence  the 
carrier  cannot  by  any  act  estop  itself  from 
demanding  the  lawful  rate. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  |  94;  Dec  Dig.  |  35>] 

4.  Set-Off  and  Counterclaim  (|  14*)  — 
Claim  Subject. 

Under  Code  1907,  8  5858,  providing  that 
mutual  debts,  liquidated  or  unliquidated,  and 
demands  not  sounding  in  damages,  subsisting 
between  the  parties  at  the  commencement  of 
the  suit,  may  be  set  off,  even  to  the  extinguish- 
ment of  plaintiffs  demand,  a  defendant  sued  by 
a  carrier  for  freight  may  set  off  any  demand 
which  could  be  otherwise  set  off  under  the 
statute 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  |  16;   Dec  Dig.  § 

5.  Carriers  ft  36*)  —  Freight  —  Interstate 
Commerce  Shipments  —  Failure  to  Post 
Rates — Liability. 

Interstate  Commerce  Act  Feb.  4,  1887,  c 
104,  |  8,  24  Stat  382  (U.  S.  Comp.  St  1901,  p. 
3159),  provides  that  in  case  any  common  car- 
rier shall  do  or  permit  any  act  prohibited  or 
declared  unlawful,  or  shall  omit  any  act  requir- 
ed by  the  act  8ach  carrier  shall  be  liable  to 
the  person  injured  thereby  for  the  damages 
sustained.  Section*  9  and  22  provide  that  any 
person  claiming  to  be  damaged  by  such  carrier 
may  either  make  complaint  before  the  Inter- 
state Commerce  Commission,  or  sue  for  such 
damages  in  the  federal  court  provided  that 
nothing  herein  shall  abridge  or  alter  the  rem- 
edies now  existing  at  common  law  or  by  stat- 
ute, but  the  provisions  of  this  act  are  in  addi- 
tion to  such  remedies.  Held,  that  the  consignee 
could  not  maintain  an  action  against  the  carrier 
for  damages  from  failure  to  have  the  lawful 
rate  posted  and  kept  open  to  public  inspec- 
tion as  required  by  the  act 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  95;  Dec  Dig.  §  86.*] 

Appeal  from  City  Court  of  Birmingham ; 
C.  C.  Nesmith,  Judge. 

Assumpsit  by  the  Central  of  Georgia  Rail- 
way Company  against  the  Birmingham  Sand 
&  Brick  Company.  From  a  judgment  for 
defendant  plaintiff  appeals  Reversed  and 
rendered. 

It  is  agreed  in  the  above-styled  cause  that 
the  following  are  the  facts:  That  daring 
the  years  1909  and  1910,  defendant  purchased 
from  the  Columbus  Concrete  Supply  Com- 
pany of  Columbus,  Ga.,  certain  car  loads  of 
sand,  to  wit  83  car  loads,  which  were  ship- 
ped from  the  sand  pit  of  the  said  Columbus 
Concrete  Supply  Co.,  at  Bull  Creek,  Ga.,  a 
station  on  the  Seaboard  Air  Line  Railway, 
via  that  line  to  Columbus,  Ga.,  thence  over 
plaintiffs  line  to  Birmingham,  Ala.  That 
the  shipment  of  each  car  was  a  separate  and 
distinct  transaction,  and  that  the  charges  for 
freight  on  each  car  were  demanded  and  col- 
lected by  plaintiffs  agent  at  Birmingham, 
Ala.,  upon  the  arrival  of  each  car  at  Bir- 


*For  other  cases  Me  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 

Digitized  by  Google 


Alft.)      CENTRAL  OF  GEORGIA  RY.  00.  V. 


BIRMINGHAM  SAND  ft  BRICK  CO.  203 


mlngham,  Ala.,  and  that  the  defendant  paid 
plaintiff's  agent  the  freight  so  demanded. 
That  the  said  station  at  Boll  Creek,  Ga.,  oh 
the  Seaboard  Railway,  was  a  point  at  which 
the  said  carrier  had  no  agent,  and  that  the 
bills  of  lading  for  each  shipment  were  pre- 
pared by  plaintiff's  authorized  agent  at  Co- 
lumbus, Qa.,  who  placed  therein  the  freight 
rate  from  said  Ball  Creek,  Ga.,  to  Birming- 
ham, Ala.  That  the  attached  bill  of  lading, 
marked  "Exhibit  A"  is  a  true  and  correct 
copy  of  the  bills  of  lading  issued  by  the 
plaintiff's  agent,  except  that  part  as  to  name, 
date,  car  number  and  weights,  for  each  of 
said  shipments.  Plaintiff's  agent  at  Colum- 
bus, Ga.,  made  a  rate  of  52%  cents  per  ton 
on  said  shipments  in  the  year  1906.  That 
this  was  done  by  plaintiff's  agent  upon  the 
complaint  made  by  the  Columbus  Concrete 
Supply  Company  in  the  said  year  to  plain- 
tifTa  agent  that  It  could  not  compete  on  busi- 
ness from  Its  sand  pit  at  Bull  Creek,  Ga.,  on 
the  Seaboard  Air  Line  to  Birmingham,  Ala., 
unless  the  Columbus  Concrete  Supply  Com- 
pany was  given  the  same  rate  between  said 
points  as  the*  plaintiff  was  charging  for  ship- 
ments from  Bull  Creek,  Ga.,  on  the  Central 
of  Georgia  Railway,  a  station  on  plaintiff's 
line,  adjacent  to  the  station  of  the  same 
name  on  the  Seaboard  Air  Line  Railway, 
from  which  shipments  were  made,  which  said 
rate  was  52%  cents  per  ton.  That  the  Co- 
lumbus Concrete  Supply  Company,  acting  in 
good  faith  upon  the  rate  of  52%  cents  per 
ton,  named  to  it  by  plaintiff's  agent  and 
charged  by  plaintiff's  agent  at  Columbus, 
Ga,  sold  to  defendant  said  cars  of  sand  based 
on  said  freight  rate  and  a  fair  profit,  the 
freight  charges  to  be  paid  by  defendant,  and 
deducted  In  its  settlement  from  amount  due 
Columbus  Concrete  Supply  Company,  the 
said  Columbus  Concrete  Supply  Company 
guaranteeing  the  said  rate  to  the  defendant 
That  defendant  made  its  contracts  for  sale 
of  said  sand,  which  was  sold  to  numerous 
customers,  at  a  price  based  upon  the  price  paid 
the  Columbus  Concrete  Supply  Company,  and 
the  freight  on  said  sand,  with  a  fair  profit, 
and  said  sand  was  sold  to  defendant's  cus- 
tomers at  a  profit  greatly  less  than  27% 
cents,  the  difference  in  rate  now  sought  to 
be  charged  against  defendant  by  plaintiff. 
That  at  this  time  defendant  is  without  any 
recourse  upon  the  said  Columbus  Concrete 
Supply  Company,  said  company  having  ceas- 
ed to  exist,  and  that  any  amount  or  amounts 
which  defendant  might  be  forced  to  pay, 
on  account  of  said  cars  of  sand,  by  plaintiff, 
would  be  a  loss  to  defendant  That  no  notice 
of  any  claim  or  error  In  the  fixing,  or  charg- 
ing of  said  rate  of  52%  cents  per  ton  has  ever 
been  made  by  plaintiff  to  defendant,  other 
than  that  contained  in  a  letter  dated  May  5, 
1911,  signed  by  the  division  counsel  of  plain- 
tiff, mailed  to  defendant  stating  that  plain- 
tiff had  a  claim  against  defendant  for  the 
amount  sued  for,  and  demanding  payment 
said  demand  by  plaintiff  being  made  long 


after  defendant  had  made  final  settlement 
with  its  customers  for  said  sand  sold  them 
at  a  price  based  upon  the  freight  rate  fur- 
nished by  plaintiff's  agent  It  is  further 
agreed  that  from  Bull  Creek,  Ga.,  the  station 
located  on  the  Seaboard  Air  Line  Railway, 
there  was  no  lawful  through  rate  on  sand 
to  Birmingham  Ala.  That  from  Bull  Creek, 
Ga,  the  station  located  on  the  Central  of 
Georgia  Railway,  there  was  a  lawful  rate  on 
sand  of  52%  cents  per  ton  to  Birmingham, 
Ala.,  and  that  there  was  a  lawful  rate  on 
sand  from  Columbus,  Ga.,  to  Birmingham, 
Ala.,  of  80  cents  per  ton.  That  if  upon  the 
foregoing  statement  of  facts  plaintiff  is  en- 
titled to  recover,  it  is  entitled  to  recover  the 
sum  of  $882.38,  with  interest  thereon  from 
May  2,  1910. 

John  London  and  Henry  Pitts,  both  of 
Birmingham,  for  appellant  Vassar  L.  Al- 
len and  Thomas  J.  Wlngfleld,  both  of  Bir- 
mingham, for  appellee. 

THOMAS,  J.  This  suit  is  on  the  common 
counts  and  on  a  special  count  setting  out 
the  facts,  and  is  brought  by  the  appellant 
the  Central  of  Georgia  Railway  Company,  as 
a  common  carrier  engaged  in  interstate  com- 
merce, to  recover  of  defendant  as  the  con- 
signee of  several  car  load  shipments  of  sand, 
the  difference  in  the  freight  on  the  same, 
amounting  in  the  aggregate  to  $682.88,  be- 
tween 52%  cents  per  ton,  the  rate  of  freight 
named  In  the  several  bills  of  lading  on  which 
the  sand  was  shipped,  and  80  cents  per  ton, 
the  then  existing  lawful  rate,  from  Colum- 
bus, Ga.,  where  plaintiff  received  the  ship- 
ments from  the  Seaboard  Air  Line  Railway 
Company,  to  Birmingham,  Ala.,  the  point  of 
destination,  where  plaintiff  delivered  the  sev- 
eral shipments  to  defendant  upon  payment 
by  the  latter  in  each  instance  of  only  the 
freight  named  in  the  bill  of  lading,  to  wit 
52%  cents  per  ton.  To  the  action,  the  defend- 
ant interposed  a  special  plea  (quoting)  "in 
short  by  consent  of  all  matters  that  may  be 
specially  pleaded,  and  especially  all  matters 
in  estoppel."  The  case  was  tried  by  the 
court  without  the  intervention  of  a  jury  and 
on  an  agreed  statement  of  the  facts,  which 
are  brief,  and  will  be  set  out  In  the  report 
of  the  case,  except  the  bill  of  lading,  attach- 
ed thereto  as  an  exhibit  which,  being  in  the 
usual  form,  it  Is  unnecessary  to  set  out  From 
the  judgment  rendered  in  favor  of  the  de- 
fendant the  plaintiff  appeals,  assigning  as 
the  only  error  the  rendition  of  this  judgment 
and  Insisting  that  under  the  law  applicable 
to  the  agreed  facts,  the  judgment  should 
have  been  in  its  favor  instead  of  in  defend- 
ant's favor. 

In  the  agreed  statement  of  facts  it  is  ad- 
mitted by  the  defendant  among  other  things, 
that  80  cents  per  ton,  and  not  52%  cents  per 
ton,  as  named  in  the  bills  of  lading,  was  the 
lawful  rate,  which  we  take  to  mean  the  rate 
filed  with  and  approved  by  the  Interstate 
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Commerce  Commission  and  established  as  the 
existing  rate  at  the  time  of  the  shipments  in 
question.  U.  S.  Comp.  Stat  1901,  p.  "3155 ; 
U.  S.  Comp.  Stat  Supp.  1909,  p.  1153;  U.  S. 
Comp.  Stat  Supp.  1911,  p.  1309. 

[1-3]  In  general,  the  carrier  has  a  right  to 
look  either  to  the  consignor,  with  whom  the 
contract  of  shipment  is  made,  or,  as  here, 
to  the  consignee,  to  whom  the  goods  are 
actually  delivered,  for  the  freight  thereon; 
and  the  liability  of  such  consignee  is  not  re- 
lieved by  the  fact  that  the  carrier  may  have 
waived  or  lost  its  lien  on  the  goods  them- 
selves, and  the  consequent  right  to  subject 
them  to  the  payment  of  the  freight  by  having 
delivered  them  without  first  having  collected 
such  freight.  6  Cyc.  500,  and  cases  cited 
in  note  3;  Elliott  on  Carriers  (2d  Ed.)  1571, 
And,  on  account  of  the  United  States  statutes 
hereinbefore  cited,  known  as  the  Interstate 
Commerce  Act  and  amendments  thereto,  it 
is  settled  by  the  authorities  construing  them 
that  the  rate  of  freight  the  carrier  is  entitled 
to  and  must  collect  on  every  shipment  is 
measured,  not  by  the  rate  which  may  have 
been  named  in  the  bills  of  lading  or  contracts 
of  shipment,  but  by  the  lawful  rate  obtaining 
and  in  existence  at'  the  time;  and  this  is 
true  regardless  of  whether  the  consignor  or 
consignee  knew  or  not  at  the  time  of  ship- 
ment, of  the  lawful  rate,  and  regardless  of 
whether  he  may  or  not  have  been  then  mis- 
led to  his  hurt  by  the  carrier  as  to  the  lawful 
rate,  and  regardless  of  whether  the  carrier 
kept  or  not  posted  in  its  stations  and  open 
for  public  inspection,  the  lawful  rate,  as  the 
act  requires  the  carrier  to  do.  Northern 
Ala.  Ry.  Co.  v.  Wilson  Merc  Co.,  63  So.  Rep. 
34;  L.  &  N.  R.  R.  Co.  v.  McMullen,  5  Ala. 
App.  662,  59  South.  683;  Armour  Packing 
Co.  v.  U.  S.,  209  U.  S.  56,  28  Sup.  Ct  428,  52 
L.  Ed.  681 ;  So.  Ry.  Co.  v.  Harrison,  119  Ala. 
546,  24  South.  552,  43  L.  R.  A.  385,  72  Am.  St 
Rep.  936;  Kansas  City  So.  Ry.  Co.  v.  Albers 
Com.  Co.,  223  U.  S.  573,  32  Sup.  Ct  316,  56 
L.  Ed.  556;  U.  S.  v.  Miller,  223  U.  S.  599,  32 
Sup.  Ct  323,  56  ti.  Ed.  568 ;  Texas  v.  Mugg, 
202  U.  S.  242,  26  Sup.  Ct  628,  50  L.  Ed.  1011 ; 
Gulf  City  Co.  v.  Hefley,  158  U.  S.  98, 15  Sup. 
Ct.  802,  39  ti.  Ed.  910;  Tex.  &  P.  Ry.  Co.  v. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  27  Su"p. 
Ct.  350,  51  L.  Ed.  553,  9  Ann.  Cas.  1075; 
Texas  Pacific  Ry.  Co.  v.  Cisco  Oil  Co.,  204 
U.  S.  449,  27  Sup.  Ct  358,  51  L.  Ed.  562; 
Oerber  v.  Wabash  R.  Co.,  63  Mo.  App.  145; 
St.  Louis  S.  W.  Ry.  Co.  v.  Lewellen,  192  Fed. 
540,  113  O.  C.  A.  414 ;  Central  of  Ga.  Ry.  Co. 
v.  Patterson,  6  Ala.  App.  494,  60  South.  465; 
L.  &  N.  R.  R.  Co.  v.  Jones,  6  Ala.  App.  617, 
60  South.  945. 

The  necessary  effect  of  all  these  decisions, 
construing  and  applying  the  Interstate  Com- 
merce Act  when  considered  together,  Is,  in 
our  opinion,  that  the  carrier  cannot  by  any 
act  estop  itself  from  exacting  the  lawful 
freight  rate.  If  the  carrier  could  so  estop 
Itself,  then  it  would  lie  within  the  carrier's 
power,  by  purposely  putting  itself  In  a  posi- 


tion where  it  could  not  exact  the  lawful 
rate  of  a  shipper  it  desired  to  favor,  to  ren- 
der nugatory  one  of  the  main  designs  of  the 
act  the  prevention  of  discrimination  between 
shippers;  and  for  the  law  to  countenance  the 
doctrine  of  estoppel  in  cases  like  this  is  for 
the  law  to  say  through  the  courts  that  the 
carrier  is  estopped  from  doing  what  the  stat- 
ute mentioned  plainly  requires  that  it  must 
do — collect  the  lawful  rate  in  all  cases,  and 
nothing  greater  and  nothing  less,  by  any 
means  or  device  whatsoever.  We  cannot 
escape  the  conclusion  that  Congress  implied- 
ly intended  by  the  act  mentioned  to  deny  to 
consignors  and  consignees  the  defense  of 
estoppel  when  sued  by  the  carrier  for  tbe 
lawful  rate,  since  such  a  defense  is  entirely 
inconsistent  with  and  destructive  of  the  pur- 
poses of  the  act  Hence  we  pass  over,  with- 
out further  consideration,  defendant's  plea 
and  contention  that  the  plaintiff  is  estopped 
by  its  acts  from  demanding  the  lawful  freight 
and  we  come  to  the  last  and  only  other  prop- 
osition in  the  case,  which  is  as  to  whether  or 
not  the  defendant  has,  under  the  agreed 
statement  of  facts,  a  cause  of  action  against 
the  carrier  which  may  be  set  oft*  against  the 
demand  of  the  carrier  for  the  lawful  freight 
in  the  present  suit 

[4]  Section  5858  of  the  Code  of  Alabama 
provides  that:  "Mutual  debts,  liquidated  or 
unliquidated,  demands  not  sounding  in  dam- 
ages merely,  subsisting  between  the  parties 
at  the  commencement  of  the  suit,  whether 
arising  ex  contractu  or  ex  delicto,  may  be 
set  off,  one  against  the  other,  by  tbe  defend- 
ant," etc.;  and  that  "such  set-off,  if  found 
for  the  defendant  extinguishes,  either  In 
whole  or  in  part  as  the  case  may  be,  the 
plaintiff's  demand,"  etc.  We  know  of  no  rea- 
son why  such  a  set-off,  if  the  defendant  has 
one,  should  not  be  as  available  to  him,  when 
sued  by  a  common  carrier  for  freight  as 
when  sued  by  it  for  any  other  debt  or  de- 
mand ;  provided  it  is  one  of  such  a  character 
as  is  cognizable  before  the  state  courts,  and 
not  one  that  is  cognizable  only  before  the 
United  States  Courts  or  the  Interstate  Com- 
merce Commission. 

[6]  The  real  question  in  the  case  is  as  to 
whether  or  not  the  defendant  has  such  in- 
dependent cause  of  action  against  the  car- 
rier. He  predicates  his  contention  that  he 
has  upon  the  agreed  statement  of  facts,  and 
upon  the  following  provision  of  section  8  of 
the  Interstate  Commerce  Act  to  wit:  "That 
in  case  any  common  carrier  subject  to  the 
provisions  of  this  act  shall  do,  cause  to  be 
done,  or  permit  to  be  done  any  act  matter 
or  thing  in  this  act  prohibited  or  declared  to 
be  unlawful,  or  shall  omit  to  do  any  act 
matter  or  thing  in  this  act  required  to  be 
done,  such  common  carrier  shall  be  liable  to 
the  person  or  persons  injured  thereby  for  the 
full  amount  of  damages  sustained  in  conse- 
quence of  any  such  violation,"  etc. — and  upon 
certain  provisions  of  sections  9  and  22  of 
said  act  where,  after  providing,  amoug 
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other  things,  that  any  person  or  persons 
claiming  to  be  damaged  by  such  carrier 
might  either  make  complaint  before  the  In- 
terstate Commerce  Commission  or  bring  suit 
in  his  or  their  own  behalf  for  such  damages 
in  any  district  or  circuit  court  of  the  United 
States,  it  is  further  provided  that  "nothing 
in  this  act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing 
at  common  law  or  by  statute,  but  the  provi- 
sions of  this  act  are  in  addition  to  such  reme- 
dies." 

The  only  authorities  cited  us  in  support 
of  this  contention  are  the  cases  of  111.  Cent. 
Ry.  Co.  v.  Henderson,  138  Ky.  220,  127  S.  W. 
779,  and  St  Louis  Ry.  Co.  v.  Lewellen,  192 
Fed.  540,  113  C.  C.  A.  414— the  first  decided 
by  the  Court  of  Appeals  of  Kentucky,  and 
the  latter  by  the  United  States  Circuit  Court 
of  Appeals — where,  in  construing  the  above- 
mentioned  sections  of  the  Interstate  Com- 
merce Act,  it  was  held  that,  when  the  car- 
rier fails  to  post  and  keep  open  to  public 
inspection,  as  required  by  the  act,  the  law- 
ful rate,  the  carrier  is,  although  it  is  entitled 
to  recover  the  lawful  rate,  yet  liable  in  an 
independent  action  to  the  shipper,  who  does 
sot  know,  and  is  thus  by  the  fault  of  the  car- 
rier deprived  of  the  means  of  knowing,  the 
lawful  rate,  for  any  proximate  damages  the 
shipper  may  sustain  as  a  result  of  relying 
in  good  faith  on  a  less  rate  quoted  him  by 
the  carrier.  We  find,  however,  that  the  first 
mentioned  of  the  two  cited  cases  was  ex- 
pressly, and  the  latter  impliedly,  repudiated 
by  the  Supreme  Court  of  the  United  States, 
who  reversed  the  former  case  on  writ  of 
error.  111.  Cent.  Ry.  Co.  v.  Henderson,  226 
JJ.  S.  441,  33  Sup.  Ct  176,  57  L.  Ed.  290. 
See  also,  K.  C.  R.  R.  Co.  v.  Carl,  227  U.  S. 
639.  33  Sup.  Ct.  391,  57  I*.  Ed.  683;  St 
Louis  Ry.  Co.  v.  Burckett,  229  U.  S.  603,  33 
8np.  Ct  773,  57  L.  Ed.  1347.  These  decisions 
of  the  Supreme  Court  of  the  United  States, 
together  with  their  decisions  in  the  cases  of 
Texas  Ry.  Co.  v.  Cisco  Oil  Co.,  204  U.  S. 
449.  27  Sup.  Ct  358,  51  L.  Ed.  562,  and  Texas 
t.  Mugg,  202  U.  S.  242,  26  Sup.  Ct  628,  50 
L  Ed.  1011,  and  Kansas  City  Ry.  Co.  v.  Al- 
ters Comm.  Co.,  223  U.  S.  573,  32  Sup.  Ct 
816,  56  L.  Ed.  556,  clearly  show,  without  the 
necessity  of  further  discussion,  that  under 
the  agreed  facts  in  the  case  at  bar,  the  de- 
fendant has  no  right  of  action  against  the 
plaintiff  carrier,  and  this  irrespective  of 
whether  the  lawful  rate  was  at  the  time  of 
shipment  posted  and  kept  open  to  public 
inspection  by  the  carrier  or  not 

It  follows  from  what  we  have  said  that 
the  trial  court  erred,  therefore,  in  rendering 
Judgment  for  the  defendant  That  Judgment 
la  consequently  reversed,  and  one  will  be 
here  rendered  for  the  plaintiff,  under  the 
"greed  facts,  for  $682.38,  with  interest  there- 
on from  May  2,  1910. 

Reversed  and  rendered. 


CHARLIE'S  TRANSFER  CO.  v.  W.  B. 
LEEDY  &  CO. 
(Court  of  Appeals  of  Alabama.  Dec  16,  1913.) 

L  Appeal  and  Ebbob  (§_  1005*)— Review- 
Verdict— Conflicting  Evidence. 

Where  the  evidence  was  in  conflict  and  the 

trial  court  refused  a  new  trial,  the  verdict  will 

not  be  disturbed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  §§  3860-3876,  3948-3950; 

Dec.  Dig.  §  1005*] 

2.  Appeal  and  Ebbob  (|  1064*)— Harmless 
Error— Instructions. 

In  an  action  for  personal  injuries  from  de- 
fendant's negligence  in  operating  an  automobile 
truck,  any  error  in  refusing  to  charge  that 
there  was  no  evidence  that  defendant  willfully 
and  wantonly  caused  the  injury  complained  of 
was  not  injurious  to  defendant  where  the 
court  had  previously  charged  that  if  the  jury 
believed  the  evidence  they  could  not  find  for 
plaintiff  under  the  count  predicated  on  willful- 
ness and  wantonness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4219,  4221-4224;  Dec. 
Dig.  §  1064.*] 

3.  Appeal  and  Ebbob  (8  230*) — Necessity 
of  Timelt  Objection— Admission  op  Evi- 
dence. 

An  objection  not  made  until  after  a  re- 
sponsive answer  by  the  witness  was  too  late  to 
entitle  the  objecting  party  to  a  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  230;*  Trial  Cent.  Dig.  §§ 
183,  185.] 

4.  Evidence  (§  208*)— Admissibility— Plead- 
ings. 

Pleadings  not  sworn  to  are  regarded  as 
the  mere  declaration  of  a  party's  counsel,  and 
statements  of  fact  therein  are  not  admissible 
as  evidence  against  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  713-725;  Dec  Dig.  §  208.*] 

5.  Witnesses  (8  248*)  —  Examination  —  Re- 
sponsiveness. 

In  an  action  for  injury  to  plaintiff's  horse 
and  buggy  from  defendant's  alleged  negligence, 
plaintiffs  answer,  that  he  paid  a  doctor  be- 
tween $25  and  $40  for  attending  the  injured 
horse,  was  not  objectionable  on  the  ground  that 
it  was  too  vague,  since  it  was  positive  as  to 
the  $25  and  vague  only  as  to  the  excess. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  861-863;  Dec  Dig.  §  248.*] 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  W.  B.  Leedy  &  Co.  against 
Charlie's  Transfer  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

The  first  count  is  as  follows:  "Plaintiff 
claims  of  defendant  the  sum  of  $1,000  as 
damages  for  that  heretofore,  to  wit  March 
17,  1911,  plaintiff's  son,  John  S.  Leedy,  was 
riding  in  plaintiff's  buggy  drawn  by  plain- 
tiff's  horse  on  a  public  street  in  the  city 
of  Birmingham,  to  wit,  Twenty-First  Street 
Bridge,  and  that  while  being  so  driven  his 
horse  and  buggy  was  struck  by  a  large  au- 
tomobile truck  owned  and  operated  by  de- 
fendant, and  as  a  proximate  consequence 
thereof  suffered  the  injuries  as  set  out  in 
the  complaint  Plaintiff  alleges  that  he  was 
damaged  as  aforesaid  by  reason  and  as  a 
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proximate  consequence  of  the  negligence  of 
defendant  or  of  defendant's  servants  or 
agents  in  or  about  the  management  or  con- 
trol of  said  automobile  truck." 

Frank  L.  Ward,  of  Birmingham,  for  ap- 
pellant Abbott  &  Daugette,  of  Birming- 
ham, for  appellee. 

THOMAS,  J.  The  case  was  tried  upon 
count  1  of  the  complaint  as  amended,  which 
the  reporter  will  set  out  as  containing  a 
sufficient  statement  of  the  facts.  '  The  de- 
fendant, appellant  here,  pleaded  the  general 
issue,  under  which  it  offered  evidence  tend- 
ing to  show  that  the  accident  complained  of 
was  not  due  to  the  negligence  of  the  defend- 
ant or  its  servants,  as  alleged,  but  to  the 
negligence  of  a  third  party,  one  Brown,  who, 
when  and  while  running  another  automobile 
at  the  time  and  place  of  the  accident,  over 
which  defendant  had  no  control,  drove  it 
into  defendant's  automobile  truck  and  there- 
by forced  it  against  plaintiff's  horse  and 
buggy,  causing  the  injury  and  damage  com- 
plained of. 

[1]  As  to  whether  the  accident  happened 
in  this  way  or  as  the  result  of  defendant's 
alleged  negligence,  which  plaintiff's  evidence 
tended  to  establish,  the  testimony  was  in 
serious  and  irreconcilable  conflict.  The  Jury 
found  for  the  plaintiff,  and,  on  motion  for 
a  new  trial  filed  by  the  defendant,  the  low- 
er court,  who  heard  the  testimony  as  it  fell 
from  the  lips  of  the  witnesses  and  who  saw 
their  manner  and  demeanor  on  the  stand, 
sustained  that  finding,  which  we  will  not 
disturb,  although  it  appears  that  the  number 
of  defendant's  witnesses  on  the  disputed 
point  exceeded  that  of  plaintiff's.  It  Is  true 
that  the  plaintiff's  witnesses  were  interested, 
but  it  is. likewise  true  that  the  defendant's 
witnesses  were  at  least  biased,  if  not  inter- 
ested, being,  as  they  were,  the  servants  of 
defendant  in  charge  of  his  automobile  truck 
at  the  time  that  it  struck  plaintiff's  horse 
and  buggy.  Besides,  the  physical  facts  tes- 
tified to  by  defendant's  witnesses  lend,  in 
our  Judgment,  more  probability  to  plaintiff's 
theory  of  the  accident  than  to  defendant's. 
Guided  by  the  rules  laid  down  by  the  Su- 
preme Court  in  the  leading  case  on  the  sub- 
ject, we  are  not  of  opinion  that  the  lower 
court  erred  in  overruling  defendant's  motion 
for  a  new  trial.  Cobb  v.  Malone,  92  Ala. 
630,  9  South.  738.  We  find  nothing  in  the 
following  cases  cited  by  appellant  to  con- 
flict with  those  rules,  or  this  application  of 
them:  Gassenheimer  v.  Western  Ry.  Co.,  175 
Ala.  819,  57  South.  718,  40  L.  R.  A.  (N.  S.) 
998;  Sou.  Ry.  Co.  v.  Morgan,  171  Ala.  294, 
54  South.  626. 

[2]  It  follows  from  this  that  we  are  like- 


wise of  opinion  that  the  court  did  not  err  in 
refusing  the  affirmative  charge  requested  by 
defendant,  or  in  refusing  the  charge  of  simi- 
lar purport  to  the  effect  that  the  undisputed 
evidence  shows  that  the  damage  complained 
of  was  caused  by  the  auto  of  0.  E.  Brown 
(the  third  party  hereinbefore  mentioned) 
striking  the  front  of  defendant's  auto  truck. 
There  was  no  injury,  if  error,  in  the  action 
of  the  court  in  refusing  to  charge  that  "there 
is  no  evidence  in  this  case  that  defendant 
willfully  and  wantonly  caused  the  injuries 
complained  of,"  because  the  court  had  previ- 
ously charged  in  writing  at  defendant's  re- 
quest that  if  the  Jury  believed  the  evidence 
they  could  not  find  for  the  plaintiff  under  the 
second  count  of  the  complaint,  which  was 
the  only  count  predicated  on  willfulness  and 
wantonness. 

[3]  The  defendant  assigns  as  error  the 
overruling  by  the  court  of  his  objection  to 
the  following  question  propounded  by  plain- 
tiff to  his  witness  Latham:  "You  say  you 
charged  $20  per  month  board  for  the  horse?" 
But  the  bill  of  exceptions  shows  that  no  ob- 
jection was  Interposed  to  the  question  un- 
til after  it  was  answered,  and  that  the  an- 
swer was  responsive  to  the  question.  The 
objection  came  too  late  for  the  defendant  to 
be  entitled  to  a  review  of  the  matter  here. 
Hudson  v.  State,  137  Ala.  64,  34  South.  854 : 
Miller  v.  State,  130  Ala.  1,  30  South.  379. 

[4]  After  the  plaintiff  had  testified  that 
he  had  brought  suit  against  said  C.  E.  Brown 
for  the  same  accident  for  which  he  was  su- 
ing defendant  in  this  suit,  and  which  case 
was  to  be  subsequently  tried,  the  defendant 
offered  to  introduce  in  evidence  the  com- 
plaint in  plaintiff's  suit  against  said  Brown, 
which  the  court,  upon  objection  of  plaintiff, 
declined  to  permit.  We  suppose  the  object 
of  this  proffered  proof  was  to  show  that  the 
complaint  in  that  case  contained  some  alle- 
gation in  conflict  with  plaintiff's  evidence  in 
the  present  case.  Pleadings,  unsworn  to,  are 
regarded  as  the  mere  suggestion  or  declara- 
tions of  a  party's  counsel,  and  statements  of 
fact  therein  are  not  admissible  as  evidence 
against  him.  1  Brick.  Dig.  829,  S!  353,  354 ; 
Callan  v.  McDaniel,  72  Ala.  103. 

[6]  The  plaintiff  stated  in  answer  to  ques- 
tions calling  it  forth  that  he  paid  Dr.  Mor- 
son  for  services  to  his  injured  horse  between 
$25  and  $40.  The  defendant  objected  to  the 
answer  upon  the  sole  ground  that  it  was  too 
vague.  We  do  not  think  the  objection  ten- 
able. The  answer  is  definite  and  positive  as 
to  the  $25,  and  only  Indefinite  and  vague  as 
to  the  excess. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  lower  court  is  affirmed. 

Affirmed. 


Digitized  by  Google 


Ala.) 


EMPIRE  COAL  CO.  v.  GRAVLEE 


207 


EMPIRE  COAL  CO.  v.  GRAVLEE. 
(Court  of  Appeals  of  Alabama.   Dec.  18,  1918.) 
L  Evidence  (§  317*)— Heaksat. 

The  statement  of  an  injured  passenger  to 
his  physician  at  the  time  of  consultation,  after 
leaving  the  train,  as  to  who  was  responsible 
for  the  injury,  and  how  it  occurred,  was  not  ad- 
missible aa  original  evidence  of  such  facts,  be- 
ing hearsay  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1174-1192;  Dec.  Dig.  §  317.*] 

2.  Damages  (|  168*)— Admission  of  Evidence 
—Physical  Condition. 

In  a  passenger's  action  for  personal  inju- 
ries, the  physician  who  attended  plaintiff  could 
describe  the  objective  and  subjective  symptoms 
found  when  examining  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  480,  482-486;  Dec.  Dig.  §  168.*] 

3.  Appeal  and  Ebbob  (I  1061*)— Harmless 
Ebbob— Admission  or  Evidence. 

Any  error,  in  a  railroad  passenger's  action 
for  personal  injuries,  in  permitting  the  attend- 
ing physician  to  state,  after  describing  plain- 
tiff's symptoms,  that  plaintiff  "said  he  received 
the  injuries  on  the  train"  was  harmless  to  de- 
fendant where  that  fact  was  not  disputed,  and 
was  established  by  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent  Dig.  SS  4161-4170;   Dec  Dig.  | 

4.  Appeal  and  Ebbob  (f  1050*)— Harmless 
Ebbob— Admission  op  Evidence. 

Evidence  by  the  attending  physician,  in  a 
personal  injury  action,  who  was  asked  whether 
be  did  not  diagnose  the  case  at  the  time  as  a 
broken  bone,  that  he  told  plaintiff  that  it  might 
be  such,  and  thought  probably  it  might  and 
"that  is  what  I  still  think,"  was  not  prejudi- 
cial to  defendant,  if  erroneous,  on  the  ground 
that  the  physician's  opinion  at  the  time  of  the 
accident  was  immaterial. 

[Ed.  Note.— For  other  cases,  see- Appeal  and 
Error,  Cent  Dig.  SS  1068,  1069,  4153-4157, 
4166;  Dec  Dig.  S  1050.*) 

5.  Evidence  ($  126*)— Res  Gests. 

A  statement  by  the  injured  passenger,  in 
narrating  the  circumstances  of  the  accident 
that  after  the  deadening  sensation  felt  in  his 
neck  after  the  jerk  of  the  train,  be  called  a 
passenger's  attention  to  the  jerk  of  the  train, 
was  admissible  as  res  gestae,  being  a  spontane- 
ous result  of  the  accident 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  372-376;  Dec  Dig.  §  126.*] 

6.  Witnesses  (S  270*)  —  Passengebs  —  Inju- 
ries—Admission  op  Evidence. 

A  question  to  a  witness,  in  a  personal  in- 
jury action,  who  had  stated  that  plaintiff  had 
lost  10  or  15  pounds  in  weight  after  the  acci- 
dent whether  witness  "had  ever  lost  10  or  15 
pounds,"  waa  not  relevant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  $S  926,  955-957;  Dec  Dig.  §  270.*] 

7.  Appeal  and  Ebbob  (S  928*)— Presump- 
tions—Support  op  Ruling. 

Where  the  bill  of  exceptions  does  not  show 
that  a  request  to  charge  was  made  before  the 
jury  had  retired,  it  will  be  presumed,  in  favor 
of  a  ruling  denying  such  request  that  the 
charges  were  refused  because  not  requested  in 
time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errwj  Cent  Dig.  SS  8749-3754;  Dec  Dig.  § 

8.  Appeal  and  Ebbob  (S  730*)— Assignments 
09  Ebbob — Sufficiency. 

An  assignment  of  error  read :  "The  court 
erred  in  that  portion  of  its  oral  charge  set  out 

'For  ota«r 


at  the  bottom  of  page  83  numbered  B."  Page 
83  of  the  record  contained  a  continuation  of 
the  oral  charge,  commencing  on  a  previous  page, 
and  covering  page  33  and  several  subsequent 
pages.  There  was  a  "B"  written  in  the  margin 
of  the  record  on  that  page;  but  it  could  not 
be  determined  where  the  charge  referred  to  as 
"B"  ended.  The  exception  set  out  in  the  mid- 
dle of  the  oral  charge  read:  "The  defendant 
then  and  there  excepted  to  the  court's  giving 
that  part  of  the  oral  charge  included  in  the 
parentheses  above"— but  there  was  only  one 
parenthesis  in  the  transcript  Held,  that  the 
assignment  was  not  sufficiently  definite  aa  to  the 
part  of  the  oral  charge  excepted  to,  so  that  it 
could  not  be  considered. 

[Ed.  Note.— For  otner  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3013-8016;  Dec  Dig.  § 
730.*] 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; J.  J.  Curtis,  Judge. 

Action  by  George  W.  Gravies  against  the 
Empire  Coal  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Bankhead  &  Bankhead,  of  Jasper,  for  ap- 
pellant Harsh,  Beddow  &  Fitts,  of  Bir- 
mingham, and  J.  J.  Ray,  of  Jasper,  for  ap- 
pellee. 

THOMAS,  J.  [1-3]  This  suit  is  by  the  ap- 
pellee against  appellant  for  personal  In- 
juries received  by  the  former  while  a  pas- 
senger on  one  of  the  hitter's  trains,  as  the 
result  of  a  violent  and  unusual  Jerk  of  the 
train,  whereby  he  (the  plaintiff),  who  was 
sitting  on  a  seat  In  the  passenger  coach, 
was  so  violently  Jarred  and  Jerked  that  the 
tendons  or  ligaments  and  cartilages  in  the 
back  of  his  neck  were  strained  and  sprained, 
causing  immediate  pain  and  a  slight  swell- 
ing at  the  base  of  the  skull.  After  leaving 
the  train,  he  sought  treatment  from  physi- 
cians ;  but  all  of  his  symptoms  were  entirely 
subjective,  except  this  slight  swelling,  which 
was  the  only  objective  symptom  of  his  trou- 
ble. Without  some  history  of  it,  under  these 
circumstances,  we  cannot  well  conceive  how 
the  physician  could  have  intelligently  diag- 
nosed and  treated  It  The  facts  and  circum- 
stances, however,  then  related  by  the  plain- 
tiff to  his  physician,  in  giving  that  history, 
as  to  who  was  responsible  for  the  Injury, 
and  as  to  how  it  occurred,  could  not,  of 
course,  be  proved  on  the  trial  as  original 
evidence  for  the  plaintiff.  Such  would  be 
but  mere  hearsay,  and  permitting  the  plain- 
tiff to  make  evidence  for  himself  by  his  nar- 
ration of  a  past  fact;  but  we  are  of  opin- 
ion that  there  was  no  injury,  if  error,  in 
this  case  in  the  action  of  the  court  in  per- 
mitting the  physician,  after  describing  and 
giving  the  objective  and  subjective  symptoms 
of  plaintiff,  which  was  unquestionably  prop- 
er (Eckles  v.  Bates,  26  Ala.  655;  Montgomery 
St.  Ry.  Co.  v.  Shanks,  139  Ala.  501,  37  South. 
166;  Birmingham  Ry.  L.  &  P.  Co.  v.  Rut- 
ledge,  142  Ala.  203,  39  South.  838;  Gregory 
v.  State,  148  Ala.  573,  42  South.  829;  Bir- 
mingham Ry.  L.  &  P.  Co.  v.  Moore,  151  Ala. 
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331,  43  South.  841;  Stowers  Fur.  Co.  t. 
Brake,  158  Ala.  647,  48  South.  89,  to  state 
further  the  bare  fact  that  "plaintiff  said  he 
received  the  Injuries  on  the  train"  (Birming- 
ham Union  Ry.  Co.  v.  Hale,  90  Ala.  10,  8 
South.  142,  24  Am.  St  Rep.  748).  There  was 
no  dispute  on  the  part  of  defendant  of  the 
fact,  established  by  an  abundance  of  other 
evidence  for  the  plaintiff,  that  the  latter  did 
receive  his  Injury  on  the  train.  The  only 
conflict  in  the  evidence  was  as  to  whether 
or  not  It  was  caused  by  the  negligence  of  de- 
fendant The  statement  quoted  does  not  as- 
cribe the  injury  either  to  the  defendant  or  to 
its  negligence — In  fact  it  does  not  even  af- 
firm that  it  was  on  defendant's  train  that 
the  injury  was  received — and  we  cannot 
understand  how,  under  the  circumstances 
here,  it  could  possibly  have  prejudiced  de- 
fendant's case,  even  if  it  was  error  to  admit 
the  statement  However,  in  the  case  of  Bir- 
mingham Union  Ry.  Co.  v.  Hale,  last  cited, 
our  Supreme  Court  held  It  was  not  error 
to  permit  the  physician  who  attended  the 
plaintiff  to  testify  that  when  he  first  saw 
her  "she  was  complaining  of  pain  from  an 
injury  she  said  she  had  received."  The 
only  difference  between  that  statement  and 
the  one  here  is  that  there  the  place  where 
the  Injury  occurred  was  not  given,  while 
here  It  is  given  as  having  happened  on  the 
train,  without  stating,  however,  which  or 
whose  train,  or  when  or  where.  It  strikes  us 
that  the  difference  between  the  two  state- 
ments is  not  material  in  the  particular  un- 
der consideration. 

[4]  The  plaintiff,  over  a  general  objection 
of  defendant,  asked  one  of  the  physicians 
who  attended  plaintiff  this  question,  "Did 
you  not  diagnose  the  case  at  the  time  as  a 
broken  bone?"  (referring  to  a  cartilage  bone, 
or  ossified  cartilage,  between  the  neck  bones), 
and  received  from  the  witness  this  answer, 
"I  told  him  that  it  might  be;  I  thought  prob- 
ably it  might;  •  •  •  that  is  what  I  still 
think."  The  only  argument  in  appellant's 
brief  in  support  of  "his  assignment  of  error 
predicated  on  the  above  objections  is  this: 
"What  he  [the  physician]  thought  about  the 
case  at  that  time  was  entirely  immaterial 
and  illegal.  The  proper  inquiry  was:  "What 
was  his  opinion  at  the  time  of  the  trial?" 
It  appears,  as  will  be  observed  from  the 
foregoing  quotation  we  give  from  the  physi- 
cian's answer,  that  his  opinion  at  the  time 
of  the  trial  was  the  same  as  his  opinion  at 
the  previous  time  referred  to;  hence  no  in- 
jury, if  error,  resulted  from  permitting  the 
question  and  answer. 

[6]  The  fifth  assignment  of  error  is  based 
on  the  action  of  the  court  in  overruling  ap- 
pellant's motion  to  exclude  the  following 
statement  of  plaintiff  made  by  him  as  a  wit- 
ness, and  in  the  course  and  as  part  of  his 
general  narrative  of  the  occurrence  of  the 
accident:  "After  the  deadening  [referring  to 
the  sensation  he  felt  in  his  neck  immediately 


after  the  jerk  of  the  train]  passed  off,  I 
called  Mr.  Ship's  attention  to  it"  (meaning 
the  Jerk— Mr.  Ship  being  a  passenger  on  the 
same  train,  and  sitting  on  a  seat  near  plain- 
tiff). We  think  the  statement  admissible  as 
a  part  of  the  res  gestae,  in  that  it  appears 
with  reasonable  certainty  that  the  declara- 
tion to  Mr.  .Ship  was  produced  by  ana  in- 
stinctive upon  the  occurrence  to  which  it 
related.  Nelson  v.  State,  130  Ala.  83,  30 
South.  728,  and  authorities  there  cited. 

[•]  A  witness  for  plaintiff,  in  testifying  to 
the  latter's  decline  in  health  following  the 
accident  stated  that  plaintiff  lost  10  or  15 
pounds;  whereupon  defendant's  counsel  ask- 
ed him  if  he  (the  witness)  "had  ever  lost  10 
or  15  pounds."  We  cannot  see  how,  if  he 
had,  it  would  be  relevant  to  any  issue  in  the 
case,  and  the  court  did  not  err  in  sustaining 
an  objection  to  the  question. 

[7]  The  refusal  of  the  court  to  give  several 
charges  requested  by  appellant  In  writing  is 
assigned  as  error;  but  it  does  not  appear 
from  the  bill  of  exceptions  that  the  request 
was  made  before  the  jury  retired  to  make  up 
their  verdict,  and  it  will  therefore  be  presum- 
ed, in  favor  of  the  ruling  of  the  trial  court, 
that  the  charges,  if  otherwise  good,  were 
refused  for  this  reason.  Patterson  v.  State. 
62  South.  1026;  Hubert  Morgan  v.  State,  63 
South.  21 ;  Donahoo  &  Matthews  v.  Tarrant 
1  Ala.  App.  446,  55  South.  270;  2  Mayf.  Dig. 
576. 

It  affirmatively  appears  from  the  record 
that  the  portion  of  the  oral  charge  excepted 
to,  which  forms  the  basis  of  the  seventh  as- 
signment of  error,  was  subsequently,  and  be- 
fore the  jury  retired,  corrected  by  the  court 
at  the  request  of  appellant  in  a  written  in- 
struction directing  them  specifically  to  disre- 
gard that  portion  of  the  charge,  setting  It 
out 

[I]  The  other  portion  of  the  court's  oral 
charge  which  was  excepted  to,  and  which  is 
assigned  as  error  in  the  eighth  ground  of 
assignment  is  not  sufficiently  definite  and 
specific  to  constitute  a  valid  assignment  of 
error.  It  reads:  "The  court  erred  in  that 
portion  of  its  oral  charge  set  out  at  the  bot- 
tom of  page  33  numbered  B."  Upon  turning 
to  the  page  referred  to  of  the  record,  we  find 
that  It  contains  a  continuation  of  the  oral 
charge  of  the  court,  which  is  set  out  in  full 
In  the  record,  commencing  on  a  previous 
page,  and  covering  page  33  and  several  sub- 
sequent pages.  On  page  33  we  do  find  a 
"B";  but  one  written  in  the  margin  of  the 
record.  How  much  of  the  court's  oral  charge 
constitutes  "B"  we  are  unable  to  clearly  see. 
Where  "B"  starts  In  the  charge  is  probably 
plain;  but  where  "B"  ends  cannot  be  deter- 
mined. We  infer  that  the  use  of  the  "B" 
was  to  point  us  to  the  beginning  of  that  por- 
tion of  the  charge  excepted  to,  Intending  the 
exception  as  found  in  the  record  to  make 
the  assignment  of  error  clear  and  definite. 
This  exception,  which  la  set  out  in  the  midst 

•  GooQle 


Miss.) 


CITY  OF  PASS  CHRISTIAN  v.  LIZ  AN  A 


209 


of  the  oral  charge  as  copied  in  the  transcript, 
reads:  "The  defendant  then  and  there  ex- 
cepted to  the  court's  giving  that  part  of  the 
oral  charge  Included  in  the  parentheses 
above."  We  find  only  one  parenthesis — the 
first  only— and  the  last,  if  in  the  original 
bill  of  exceptions,  was  omitted  from  the  tran- 
script copy  of  it  We  might  be  able  to  guess, 
bat  we  are  certainly  unable  to  determine 
with  any  safe  degree  of  certainty,  what  par- 
ticular portion  of  the  court's  oral  charge  we 
are  asked  to  review. 

We  find  no  error  in  the  record,  and  the 
lodgment  is  affirmed. 

Affirmed. 


TRENHOLM  t.  MILES.    (No.  16,178.) 
(Supreme  Court  of  Mississippi.   Jan.  12,  1914.) 

1.  Bankruptcy  (§  802*)— Right  of  Tbustee. 

While  all  the  property  of  a  bankrupt  can 
be  taken  by  his  trustee,  the  trustee  cannot  de- 
lay taking  charge  of  the  property  for  such  a 
length  of  time  as  would  work  an  injustice  to 
the  parties  interested;  and  a  bill  by  a  trustee 
in  bankruptcy  to .  take  possession  of  the  bank- 
rupt's property  should  show  that  there  has 
been  no  unnecessary  delay. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  456,  457;  Dec  Dig.  i  802.*] 

2.  appeal  and  Error  (g  193*)— Peesenta- 

TION  OF  GBOUND8  OF  REVIEW  IN  COUET  BE- 
LOW. 

Defects  in  a  bill,  not  made  a  ground  of  ex- 
ception in  the  demurrer  below,  will  not  be 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §f  1226-1238,  1240;  Dec. 
Dig.  i  193.*] 

Appeal  from  Chancery  Court,  Yazoo  Coun- 
ty; G.  G.  Lyell,  Chancellor. 

Bill  by  B.  Li.  Trenholm,  trustee,  etc.,  against 
Mrs.  Mary  R.  Miles.  From  a  decree  sus- 
taining a  demurrer  to  the  bill,  complainant 
appeals.  Reversed  and  remanded. 

Edgar  L.  Brown,  of  Yazoo  City,  for  appel- 
lant Barnett  &  Perrin,  of  Yazoo  City,  and 
Noel,  Boo  the  &  Pepper,  of  Lexington,  for 
appellee. 

COOK,  J.  We  copy  from  the  brief  of  ap- 
pellant a  correct  statement  and  elucidation  of 
the  original  bill  of  complaint  filed  in  the 
chancery  court  of  Yazoo  county,  viz. :  "The 
appellant,  the  trustee  in  bankruptcy  of  C.  L. 
King,  bankrupt,  exhibited  his  bill,  which,  as 
amended  and  successfully  demurred  to,  al- 
leged that  the  bankrupt  was  adjudicated  a 
bankrupt  on  the  24th  day  of  March,  1909; 
that  for  some  years  previous  thereto  the 
bankrupt  had  leased  two  large  plantations  of 
the  appellee,  and  had  become  wholly  insol- 
vent; that,  his  lease  thereof  being  about  to 
expire  on  the  31st  day  of  December,  1908,  he 
was  desirous  of  re-leasing  the  same,  and  the 
appellee  desired  to  re-lease  the  same  to  him ; 
that  appellee  knew  he  was  hopelessly  insol- 
vent, and  then  intended  to  file  his  petition 
for  an  adjudication  in  bankruptcy;  that  the 


bankrupt,  on  the  11th  day  of  November,  1908, 
re-leased  said  plantations  of  appellee,  and 
bought  certain  personal  property  of  her, 
shown  by  contract  of  that  date  exhibited,  the 
said  lease  and  purchase  contract,  however, 
being  taken  in  the  name  of  N.  H.  Luse,  who 
had  no  real  interest  therein,  but  who  was 
simply  to  hold  said  leased  property  and  per- 
sonal property  purchased  until  the  bankrupt 
could  institute  bankruptcy  proceedings  and 
obtain  his  discharge,  when  the  same  were  to 
be  transferred  to  him  by  the  said  Luse,  the 
said  Luse  and  the  appellee  that  day,  by  sep- 
arate instrument  exhibited,  agreeing  to  so 
transfer;  and  that  the  whole  scheme  was  de- 
vised for  the  express  purpose  of  enabling  the 
said  bankrupt  to  withhold  the  said  properties 
from  his  trustee  in  bankruptcy,  upon  filing 
his  petition  for  an  adjudication;  that,  after 
the  adjudication  and  discharge  of  the  bank- 
rupt, he  and  the  said  Luse  executed  their 
part- of  the  aforesaid  agreement,  as  shown  by 
a  further  exhibit  to  the  bill,  but  that  the  ap- 
pellee refused  to  consent  thereto,  and  insti- 
tuted proceedings  against  Luse  and  King  for 
the  appointment  of  a  receiver  of  the  crops, 
lease,  and  personal  property;  and  that  said 
proceedings  were  terminated  by  the  whole 
property  being  turned  over  to  the  .appellee, 
who  has  since  disposed  of  the  same  to  bona 
fide  purchasers  for  value,  for  a  sum  largely 
in  excess  of  any  indebtedness  due  the  appellee 
by  either  Luse  or  the  bankrupt,  which  excess 
the  bill  prays  for  a  recovery  of." 

[1]  We  think  there  is  but  one  criticism  of 
this  bill  which  can  be  considered  as  worthy 
of  serious  consideration.  It  is  contended 
that  the  bill  shows  on  its  face  that  the  trustee 
did  not  reasonably  exercise  his  option  to  take 
charge  of  the  leasehold  as  the.  property  of 
the  bankrupt  We  do  not  decide  that  this 
contention  is  well  founded;  but  we  think  it 
would  be  more  satisfactory,  had  the  bill  been 
a  little  more  specific  along  this  phase  of  the 
case. 

[2]  While  all  the  property  of  the  bankrupt 
could  be  taken  by  his  trustee,  it  does  not  fol- 
low that  the  trustee  can  delay  in  taking 
charge  of  the  property  to  such  a  length  of 
time  as  would  work  an  injustice  to  parties 
interested.  However,  there  is  nothing  in  the 
demurrer  making  this  contention  as  one  of 
the  exceptions  to  the  bill  of  complaint,  and 
we  do  not  consider  this  question  as  having 
been  raised  by  the  demurrer. 

Reversed  and  remanded. 


CITY  OF  PASS  CHRISTIAN  v.  LEAN  A. 
(No.  16,244.) 
(Supreme  Court  of  Mississippi.    Feb.  2,  1914.) 

Appeal  and  Error  (§  65*)— Decisions  Ap- 
pealable—Amount. 

Under  Code  1906,  §  86,  providing  for  ap- 
peals to  the  Supreme  Court  from  judgments 
of  the  circuit  court  in  cases  originating  before 
a  justice,  where  the  amount  in  controversy 
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exceeds  $50,  no  appeal  can  be  had  where  the 
judgment  is  for  only  $50. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  315-328;  Dec.  Dig.  §  65.*] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; T.  H.  Barrett,  Judge. 

Action  by  F.  P.  Llzana  against  the  City 
of  Pass  Christian,  begun  in  justice  court  and 
appealed  to  the  circuit  court  From  a  judg- 
ment there  for  plaintiff,  defendant  appeals. 
Appeal  dismissed. 

Jno.  J.  Curtis,  of  Blloxi,  for  appellant 
Mlze  &  Mize,  of  Gulfport,  for  appellee. 

REED,  J.  This  case  was  brought  In  the 
court  of  a  justice  of  the  peace.  Judgment 
for  $50  was  rendered  by  the  circuit  court 
Section  86  the  Code  of  1906  provides  that 
appeals  may  be  taken  to  this  court  from  the 
judgment  of  the  circuit  court  in  cases  orig- 
inating in  the  court  of  a  justice  of. the 
peace  "where  the  amount  In  controversy  ex- 
ceeds the  sum  of  $50."  The  Judgment  ap- 
pealed from  shows  the  amount  In  controver- 
sy. In  this  case  it  Is  less  than  the  Juris- 
dictional amount  prescribed  by  statute. 
Ward  v.  Scott,  57  Miss.  826;  Wlmbush  v. 
Chlnault,  58  Miss.  234;  Leake  County  v. 
Carr,  100  Miss.  91,  56  South.  345. 

Appeal  dismissed. 


MERCHANTS'  ft  FARMERS"  BANK  v. 
BANE  OF  WINONA. 
(No.  16,278.) 

(Supreme  Court  of  Mississippi.   Jan.  26,  1914.) 

1.  Bills  and  Notes  (§  497*)— Bora  Fide 
Holder. 

The  holder  of  a  negotiable  paper  is  pre- 
sumed  to  be  a  bona  fide  holder  for  a  valuable 
consideration  until  it  is  shown  by  the  other 
party  that  there  was  a  want  of  consideration, 
or  that  the  holder  came  into  possession  of  it 
fraudulently,  etc  when  the  burden  shifts  to 
the  holder  to  show  that  he  is  a  bona  fide  holder 
for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  M  1448,  1675-1681,  1683- 
1687;  Dec.  Dig.  §  497.*] 

2.  Bnxs  and  Notes  (8  497*)— Bona  Fide 

PUBCHASEE — BUBDEN  OF  PROOF. 

The  holder  of  a  note  payable  to  bearer  is 

Erima  facie  an  innocent  purchaser  for  value; 
ut,  if  the  evidence  shows  that  the  payee,  from 
whom  the  holder  acquired  possession,  acquired 
the  note  by  fraud  upon  the  maker,  the  holder 
must  then  show  that  he  was  a  bona  fide  purchas- 
er for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  g§  1448,  1675-1681.  1683- 
1687;  Dec.  Dig.  8  497.*] 

3.  Bills  and  Notes  (§  505*)— Actions— Ad- 
missibility of  Evidence. 

In  an  action  on  demand  notes  executed  by 
defendant  bank  to  plaintiff's  transferror  as  col- 
lateral security  for  the  transferror's  indorse- 
ment of  other  notes,  and  transferred  to  plain- 
tiff as  security  for  a  pre-existing  indebtedness, 
evidence  was  admissible  that  defendant  execut- 
ed the  notes  sued  on  because  of  false  repre- 
sentations by  the  transferror,  who  was  an  offi- 
cer of  plaintiff  bank,  and  was  then  insolvent, 


that  defendant's  president  authorized  their  ex- 
ecution. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  1717,  1718;  Dec.  Dig.  $ 
505.*] 

4.  Bnxs  and  Notes  (8  358*)  — Bona  Fide 
Purchases. 

One  who  receives  notes  as  security  for  a 
pre-existing  debt  is  not  a  purchaser  for  value, 
and  under  the  statute  the  same  rule  applies  to 
bills  of  exchange  and  notes  taken  as  security  for 
a  debt 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  913-923,  961;  Dec.  Dig. 
8  358.*] 

5.  Pleading  (8  8*)— Conclusions. 

A  replication  to  a  plea,  in  an  action  on 
notes,  that  the  notes  were  assigned  to  plaintiff 
as  security  for  a  pre-existing  indebtedness,  which 
alleged  that  the  notes  were  purchased  by  plain- 
tiff in  the  usual  course  of  business,  and  that  it 
was  a  bona  fide  purchaser  for  value,  without 
notice,  should  have  been  stricken  as  a  conclu- 
sion which  did  not  deny  the  facts  of  the  plea. 

[Ed.  Note.— For  other  cases, '  see  Pleading, 
Cent  Dig.  88  12-28%,  68;  Dec  Dig.  8  &•] 

6.  Bills  and  Notes  (8  525*)— Bona  Fide 
pubchaseb — pboof. 

The  notes  sued  on  by  plaintiff  bank  were 
executed  to  its  vice  president  by  defendant 
bank  as  security  for  the  indorsement  by  such 
vice  president  of  loan  notes  executed  by  defend- 
ant bank,  which  loans  defendant  had  obtained 
from  other  banks  at  the  suggestion  of  the  vice 
president,  who  was  also  a  stockholder  in  de- 
fendant bank.  At  the  time  of  such  transactions 
•the  vice  president  was  financially  embarrassed, 
and  greatly  in  need  of  property  which  could  be 
used  as  collateral  security  to  save  himself  from 
insolvency,  and  the  notes  executed  by  defend- 
ant to  him  were  to  be  held  in  trust  until  de- 
fendant's notes  were  paid;  but  notwithstand- 
ing the  fact  that  defendant  paid  its  notes  which 
were  indorsed  by  the  vice  president  he  sub- 
sequently transferred  defendant's  notes  to  plain- 
tiff to  secure  bis  own  pre-existing  indebtedness 
to  plaintiff,  or  as  collateral  security  for  ad- 
vancements to  him.  Held,  that  the  facts  de- 
stroyed the  presumption  that  plaintiff  was  a 
bona  fide  purchaser  for  value,  so  that  it  was  re- 
quired to  prove  such  fact 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  1832-1839;  Dec  Dig.  8 
525.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; E  V.  Hughston,  Special  Judge. 

Action  by  the  Bank  of  Winona  against  the 
Merchants'  &  Farmers'  Bank.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Noel,  Boothe  &  Pepper,  of  Lexington,  and 
Gardner  &  Whlttington  and  Monroe  Mc- 
Clurg,  all  of  Greenwood,  for  appellant  Hill 
&  Knox,  of  Winona,  for  appellee. 

COOK,  J.  E.  R.  Blackston  was  engaged 
In  the  mercantile  business,  In  the  town  of 
Winona,  under  the  name  of  the  Blackston 
Mercantile  Company.  The  Blackston  Mercan- 
tile Company  was  Indebted  to  the  Bank  of 
Winona,  of  which  bank  E.  R,  Blackston  was 
vice  president.  The  record  discloses  that 
the  Blackston  Mercantile  Company's  over- 
draft with  the  Bank  of  Winona  was  very 
large,  and  Blackston  was  making  every  ef- 
fort to  secure  this  overdraft  so  as  to  avert 
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financial  disaster.  Blackston  was  also  a 
stockholder  of  the  Merchants'  &  Farmers' 
Bank,  of  Valden. 

In  May,  1910,  Blackston  casually  approach- 
ed the  vice  president  of  the  Merchants'  & 
Farmers'  Bank,  and  told  him,  If  his  bank 
needed  any  money,  he  could  get  the  money 
for  them.  He  was  informed  that  the  Mer- 
chants' ft  Farmers*  Bank  would  probably  need 
some  money.  Blackston  asked  the  vice  pres- 
ident to  have  his  bank  send  him  a  state- 
ment, as  he  was  going  to  St.  Louis  to  bor- 
row some  money  for  the  Bank  of  Winona, 
and  would  at  the  same  time  secure  the  mon- 
ey for  the  Merchants'  &  Farmers'  Bank. 

This  conversation  between  Blackston  and 
the  vice  president  of  the  Merchants'  &  Farm- 
ers' Bank  occurred  In  Winona.  The  next 
day  after  the  Interview  Blackston  went  to 
Valden  and  repeated  his  offer  to  borrow  mon- 
ey to  the  cashier  of  the  Merchants'  &  Farm- 
ers' Bank,  and  was  told  that  the  bank  would 
need  from  $10,000  to  $15,000.  A  few  days 
thereafter  the  bank  received  several  letters 
from  correspondent  banks,  stating  that  Mr. 
Blackston  had  informed  them  that  the  bank 
desired  to  borrow  money,  and  offering  to 
make  the  loans  on  paper  signed  by  the  offi- 
cers of  the  bank,  or  Indorsed  by  Blackston. 
Among  the  banks  heard  from  was  the  Boat- 
men's Bank  of  St  Louis.  About  May  17, 
1910,  the  Merchants'  ft  Farmers'  bank  made 
a  note  to  the  Boatmen's  Bank  for  $10,000, 
payable  December  1,  1910,  with  Blackston  as 
indorser,  and  got  the  money.  About  June 
21,  1910,  it  made  another  note  to  the  Boat- 
men's Bank  Indorsed  by  Blackston,  for  $5,- 
000,  payable  October  15,  1910,  and  secured 
this  sum  of  money.  Blackston  then  went 
to  the  cashier  of  the  Merchants'  &  Farmers' 
Bank  and  told  him  that  his  lawyer  had  ad- 
vised him  that  he  ought  to  be  secured  by 
collaterals  on  bis  indorsements.  The  cashier 
refused  to  give  him  the  security,  because  he 
was  not  authorized  to  do  so.  Blackston  left 
the  bank,  and,  coming  back,  falsely  told  the 
cashier  that  he  had  seen  the  president  of 
the  bank,  and  the  president  bad  authorized 
him  to  Instruct  the  cashier  to  execute  notes 
payable  to  bearer,  with  collaterals  attached, 
to  secure  Blackston's  Indorsements  on  the 
Boatmen's  Bank  notes,  which  was  done  by 
the  cashier,  executing  two  notes  of  the  bank 
for  $4,500  and  $3,500,  respectively,  payable 
to  E.  R.  Blackston,  or  bearer.  It  was  un- 
derstood and  agreed  that  these  notes  would 
be  held  in  trust  by  Blackston  to  secure  his 
Indorsement  and  returned  to  the  bank  when 
the  bank  paid  the  Boatmen's  notes.  The 
notes  were  paid  at  maturity.  In  violation 
of  this  trust,  Blackston  delivered  the  notes 
to  the  Bank  of  Winona,  either  to  secure  his 
pre-existing  indebtedness  to  that  bank,  or  as 
collateral  security  for  advances  to  be  made 
by  the  bank  to  him.  When  these  transactions 
between  Blackston  and  the  Merchants'  & 
Fanners'  Bank  took  place,  subsequent  devel- 


opments show  that  Blackston  was  on  the 
ragged  edge  of  financial  despair,  and  the 
possession  of  collateral  was  a  matter  of  dire 
necessity.  On  October  15,  1910,  the  date 
when  the  first  note  was  due,  the  Bank  of 
Winona  notified  the  Merchants'  &  Farmers' 
Bank  that  it  was  the  owner  of  the  note,  and 
demanded  payment.  The  Merchants'  ft 
Farmers'  Bank  refused  to  pay  both  notes, 
because  they  were  obtained  by  fraud,  and 
because  they  had  paid  the  Boatmen's  Bank 
notes  when  due,  and,  having  done  so,  the 
notes  were  without  consideration,  and  un- 
der the  agreement  they  were  to  be  returned 
to  defendant 

Suit  was  brought  on  the  notes  by  the  Bank 
of  Winona.  At  the  trial  the  notes  were  in- 
troduced In  evidence,  their  execution  proven, 
and  the  plaintiff  rested.  The  Merchants'  & 
Farmers'  Bank  offered  to  make  proof  of  the 
facts  above  detailed.  The  evidence  was 
heard  by  the  presiding  judge,  in  the  absence 
of  the  Jury,  and,  after  hearing  same,  the  rec- 
ord discloses  that  all  of  it  was  excluded  from 
the  consideration  of  the  jury,  and  the  Jury 
was  peremptorily  instructed  to  find  for  the 
plaintiff. 

It  Is  the  contention  of  defendant  below, 
appellant  here,  that  the  evidence  offered 
would  authorize  a  Jury  to  believe  that  Black- 
ston obtained  the  notes  by  fraud,  and,  this 
being  true,  the  burden  was  then  shifted  to 
the  plaintiff  to  prove  that  it  was  a  bona  fide 
purchaser  for  value,  without  notice  of  the 
fraud. 

The  Bank  of  Winona  says  the  notes  were 
made  payable  to  bearer,  and  they  have  passed 
to  us  by  delivery.  The  law  will  presume 
that  we  are  bona  fide  purchasers  for  value. 
It  is  no  concern  of  the  bank  that  the  notes 
were  obtained  by  fraud  and  misrepresenta- 
tion. We  understand  that  the  bank  relies 
solely  upon  the  production  of  the  notes,  pay- 
able to  bearer,  for  a  verdict  and  assumes 
that  the  fraud  of  the  person  to  whom  the 
notes  were  delivered  in  no  way  casts  any 
burden  upon  the  bank  to  satisfy  the  Jury 
that  the  bank  is  in  fact  a  bona  fide  purchaser, 
without  notice  of  the  fraud.  This  is  evi- 
dently the  theory  adopted  by  the  trial  court. 
This,  we  think,  is  a  total  misconception  of 
the  law  of  this  state. 

[1]  "The  holder  of  negotiable  paper  Is  pre- 
sumed to  be  a  bona  fide  holder  for  valuable 
consideration  until  something  be  shown  in 
disagreement  of  his  title;  and  he  is  not 
bound  to  show  that  he  has  given  value  for 
the  paper,  or  that  he  took  it  before  maturity, 
until  the  adverse  party  has  shown  the  want, 
or  failure,  or  illegality  of  the  consideration, 
or  that  it  was  lost  or  stolen  from  the  right- 
ful holder,  or  that  the  holder  came  to  the 
possession  of  It  fraudulently."  Emauel  ft 
Barnett  v.  White,  34  Miss.  56,  69  Am.  Dec. 
385. 

In  the  present  case  the  evidence  tends  to 
show  that  the  holder  came  to  the  possession 
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of  the  notes  fraudulently,  and  also  that  the 
Bank  of  Winona  took  the  notes  under  suspi- 
cious circumstances. 

•There  are  two  classes  of  suits  at  law  so 
nearly  analogous  to  suits  by  creditors  to  sub- 
ject property  fraudulently  conveyed  that  It  Is 
difficult  to  draw  a  distinction  between  them 
sufficient  to  warrant  the  application  of  differ- 
ent rules  of  procedure.  These  are  suits  by 
one  whose  property  has  been  secured  by  the 
fraud  of  the  vendee,  and  who  sues  to  recover 
It  from  another  claiming  under  the  fraudu- 
lent vendee,  and  suits  by  an  indorsee  of  a  bill 
or  note  against  the  maker,  who  defends  upon 
the  ground  that  the  instrument  was  secured 
by  the  fraud  of  the  payee.  In  these  cases  it 
has  been  uniformly  held  that  proof  of  the 
fraud  of  the  vendee  of  the  property,  or  payee 
of  the  note,  imposes  upon  the  party  claiming 
under  him  the  duty  of  showing  that  he  is  a 
purchaser  for  value,  and  in  good  faith. 
Bailey  v.  Bidwell,  13  Mees.  &  W.  73 ;  Fitch 
v.  Jones,  32  Eng:  Law  &  Eq.  134 ;  Paton  v. 
Coit,  5  Mich.  505  [72  Am.  Dec.  58] ;  Clark  v. 
Pease,  41  N.  H.  414;  Bigelow,  Fraud,  132; 
Spira  v.  Hornthall,  77  Ala.  137;  Easter  v. 
Allen,  8  Allen  (Mass.)  7;  Morgan  v.  Morse, 
13  Gray  (Mass.)  150 ;  Haskins  v.  Warren,  115 
Mass.  514."  Richards  v.  Vaccaro,  67  Miss. 
516,  7  South.  506,  19  Am.  St  Rep.  322. 

[2]  It  seems  to  be  the  view  of  appellee  that 
the  note  being  payable  to  bearer  gives  it  some 
sanctity  which  exempts  it  from  the  burden 
imposed  upon  the  holders  of  other  kinds  of 
property,  when  facts  are  given  in  evidence 
showing  that  the  holder  of  the  property  ob- 
tained it  from  a  party  who  fraudulently 
came  into  possession  thereof.  The  title  to 
a  note  payable  to  bearer  may  be  conveyed  by 
a  delivery  of  the  note,  and  one  in  possession 
of  such  a  paper  is  prima  facie  the  owner  of 
same — and  prima  facie  the  holder  is  an  inno- 
cent purchaser  for  value — but,  when  circum- 
stances in  evidence  show  that  the  payee, 
from  whom  the  holder  claims,  came  into  pos- 
session of  the  note  by  fraud  upon  the  maker, 
then  the  holder  must  show  his  good  faith. 

[3]  We  think  the  evidence  offered  by  ap- 
pellant might  be  so  construed  as  to  raise  an 
inference  that  Blackston  delivered  these 
notes  to  the  Bank  of  Winona  as  a  security 
for  pre-existing  indebtedness.  All  of  the 
facts  given  In  evidence  were  pertinent  to  en- 
able the  Jury  In  reaching  a  correct  conclusion 
upon  the  issues  presented  by  the  pleadings. 

[4]  Receiving  property  merely  as  security 
for  a  pre-existing  debt  does  not  constitute 
the  holder  a  purchaser  for  value,  and,  by 
reason  of  our  noncommercial  statute,  the 
same  value  applies  to  bills  of  exchange  and 
notes  taken  as  security  for  a  debt.  First 
Nat.  Bank  v.  Strauss,  66  Miss.  479,  6  South. 
282,  14  Am.  St  Rep.  579. 

[6]  The  second  special  plea  to  the  plain- 
tiff's declaration  sets  up  the  defense  that  the 
notes  in  question  were  assigned  to  the  Bank 


of  Winona  as  security  for  a  pre-existing  in- 
debtedness of  Blackston  to  said  bank.  The 
Bank  of  Winona,  replying  to  this  plea,  mere- 
ly say  that  the  notes  were  purchased  by  It  in 
the  usual  course  of  business,  and  that  it  was 
a  bona  fide  purchaser  for  value,  without  no- 
tice. The  defendant,  appellant  here,  made  a 
motion  to  strike  this  replication  from  the 
files,  because  the  same  was  not  responsive  to 
the  plea,  which  motion  was  overruled.  The 
plea  sets  up  facts  which,  If  true,  would  estab- 
lish that  the  Bank  of  Winona  was  not  a 
bona  fide  purchaser  for  value.  The  replica - 
cation  does  not  deny  the  facts,  but  simply 
pleads  a  conclusion  of  law.  We  think  the 
motion  to  strike  the  replication  from  the  files 
should  have  been  sustained. 

[I]  In  conclusion,  we  are  of  opinion  that 
the  facts  disclosed  by  the  record  and  exclud- 
ed from  the  jury  puts  the  plaintiff  to  proof 
of  its  good  faith,  and  It  should  be  required  to 
produce  evidence  to  show  that  the  Bank  of 
Winona  was  a  bona  fide  purchaser  for  value. 

Reversed  and  remanded. 


ELDER  et  al.  v.  JONES.   (No.  16,280.) 
(Supreme  Court  of  Mississippi.   Jan.  19,  1914.) 

Chattel  Mobtqaoeb  (§  206*)— Assignment 
of  Debt— Rights  or  Assignee — Title  Ait- 

KB  IDs* FAULT. 

Code  1906,  §  2779,  provides  that  before 
sale  under  mortgage  or  deed  of  trust  the  mort- 
gagor or  grantor  shall  be  deemed  the  owner  of 
tiue  of  the  property  conveyed,  except  as  against 
the  mortgagee  and  his  assigns,  or  the  trustee- 
after  breach  of  conditions  of  the  mortgage  or 
deed  of  trust.  Held,  that  after  default  the  ti- 
tle to  mortgaged  property  vests  in  the  mort- 
gagee, and,  he  having  assigned  the  debt,  the 
right  to  seize  and  sell  the  property  conferred  by 
the  mortgage  vests  in  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  454 ;  Dec  Dig.  3  206.*] 

Appeal  from  Circuit  Court,  Union  County; 
H.  K.  Mahon,  Judge. 

Action  by  R.  Q.  Jones  against  B.  R,  Elder 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed  and  remanded. 

The  appellee  was  plaintiff  in  the  court  be- 
low and  appellant  was  defendant  Suit  was 
begun  in  replevin  to  recover  possession  of 
certain  mules  alleged  to  be  wrongfully  with- 
held from  the  possession  of  the  plaintiff.  In 
addition  to  the  facts  set  out  In  the  opinion, 
it  appears  that  the  plaintiff  had  taken  up 
a  note  of  defendants  due  the  Bank  of  Ecru, 
and  there  Is  testimony  in  the  record  to  show 
that  the  lien  held  by  the  Bank  of  Ecru  to 
secure  its  indebtedness  covered  other  mules 
than  those  embraced  in  the  bill  of  sale  se- 
curing the  Indebtedness  to  King  which  Jones 
also  paid  off.  Under  Instructions  of  the 
court  the  Jury  were  permitted  to  include  both 
the  Indebtedness  to  King  and  the  indebted- 
ness to  the  Bank  of  Ecru  In  their  judgment 
and  also  to  assess  damages. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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C.  Lee  Oram,  of  New  Albany,  for  appel- 
lants. Jones  &  Knox,  of  New  Albany,  for 
appellee. 

COOK,  J.  One  of  the  questions  presented 
by  this  record,  so  far  as  we  have  been  able 
to  ascertain,  has  never  been  decided  by  this 
court 

B.  H.  Elder,  appellant,  conveyed  to  H.  D. 
King  and  his  assigns  two  mules,  to  secure 
to  said  King  an  indebtedness  of  $360.  The 
instrument  of  conveyance  provided  that,  in 
case  the  above-mentioned  indebtedness  was 
not  paid  at  its  maturity,  "then  the  said  party 
of  the  second  part  (King)  or  any  person  au- 
thorized by  him,  is  hereby  authorized  and 
empowered  by  said  party  of  the  first  part 
(Elder)  to  seize  upon  and  take  into  his  pos- 
session all  the  property  herein  conveyed,  and 
sell  so  much  thereof  as  may  be  necessary  at 
public  sale  for  cash,  or  private  sale,  as  the 
party  of  the  second  part  may  deem  best," 
eta  R.  O.  Jones,  appellee,  paid  the  indebted- 
ness secured  by  the  instrument,  and  the  fol- 
lowing indorsement  was  made  on  the  back 
of  same,  viz.:  "For  value  received  I  hereby 
transfer  the  within  trust  deed  to  R.  G.  Jones, 
without  recourse.  This  17th  day  of  July, 
1911.  H.  D.  King."  Appellant  refused  to 
deliver  the  mules  to  appellee,  after  condition 
broken,  and  this  action  in  replevin  was  in- 
stituted by  Jones,  the  appellee  here.  Before 
this  suit  was  instituted,  appellee  demanded 
the  payment  of  $367  or  the  delivery  of  the 
mules.  Both  demands  were  refused  by  ap- 
pellant 

The  question  is:  Did  appellee  have  the 
right  to  take  possession  of  the  mules  and 
sell  the  same  to  pay  the  indebtedness  due  to 
H.  D.  King,  the  mortgagee,  after  said  in- 
debtedness had  been  paid  by  appellee  and 
the  mortgage  assigned  to  him,  or  was  the 
power  of  sale  a  personal  trust  conferred  upon 
H.  D.  King  "or  any  person  authorized  by 
him"? 

It  will  be  noted  that  the  assignment  of 
the  mortgage  does  not  in  terms  authorize  the 
assignee  "to  seize  and  take  into  possession" 
the  property  conveyed  to  H.  D.  King. 

The  contention  of  appellant  is  stated  thus: 
"But  this  writing  Is  more  than  a  mortgage. 
In  fact,  it  confers  upon  H.  D.  King  the  pow- 
er to  take  possession  of  the  mules  and  sell 
them  to  satisfy  any  amount  that  may  be  un- 
paid after  the  maturity  of  the  notes.  The 
last  office  is  founded  on  the  doctrine  of  'delec- 
tus persons?,'  which  .  implies  confidence  in, 
and  knowledge  of,  the  character,  skill,  and 
ability  of  King.  In  this  respect  King  acts 
as  a  trustee,  and  the  same  rules  of  law  ap- 
ply to  him  in  bis  capacity  as  trustee  as  it 
would  to  a  third  party  had  one  been  named 
to  act  as  trustee." 

The  last  clause  of  section  2779,  Code  of 
1*06,  reads:  "And  before  a  sale  under  a 
mortgage,  or  deed  of  trust  the  mortgagor, 
or  grantor  shall  be  deemed  the  owner  of  the 


legal  title  of  the  property  conveyed  in  such 
mortgage  or  deed  of  trust  except  as  against 
the  mortgagee  and  his  assigns,  or  the  trus- 
tee after  breach  of  the  conditions  of  such 
mortgage  or  deed  of  trust" 

In  Buck  v.  Payne,  52  Miss.  271,  Judge  Sim- 
rail  says:  "The  legal  title  may  be  asserted 
by  the  mortgagee,  but  only  for  the  protec- 
tion of  his  debt,  and  to  make  the  security 
available  for  its  payment."  It  will  be  ob- 
served that  by  section  2779,  above  quoted, 
the  legal  title  to  the  property  mortgaged  aft- 
ter  condition  broken  remains  in  "the  mort- 
gagee and  his  assigns,"  and,  whatever  may 
be  the  view  taken  by  the  several  courts  of 
other  states,  it  is  clear  that  the  Legislature 
thus  recognized  that  an  assignment  of  a 
mortgage  carries  with  It  the  legal  title  of 
the  property  mortgaged  to  the  assigns  of  the 
mortgagee.  In  Hill  v.  Robertson,  24  Miss.  368, 
this  court  said:  "Upon  the  maturity  of  a 
debt  and  a  failure  to  pay,  the  legal  title 
became  absolute"  in  the  mortgagee.  The 
court  in  that  case  was  considering  a  mort- 
gage without  a  power  of  sale,  but  the  case 
is  authority  for  the  doctrine  that  the  mort- 
gagee after  the  maturity  of  the  secured  debt 
and  a  failure  to  pay  is  the  owner  of  the 
property  mortgaged  and  is  entitled  to  pos- 
session to  make  his  security  available. 

As  we  have  said,  no  case  decided  by  this 
court  has  come  under  our  observation  which 
holds  that  an  assignee  of  a  mortgage  has 
the  right  to  the  possession  of  the  mortgaged 
property  after  condition  broken,  but  we  think 
the  statute  clearly  recognizes  the  rights  of 
the  assignee  to  be  the  same  as  the  rights 
of  the  original  mortgagee. 

After  discussing  the  question  and  noting 
the  conflict  of  authority,  Mr.  Jones,  in  his 
valuable  work  on  Mortgages,  thus  announces 
his  views,  viz. :  "The  more  liberal  and  better 
construction  is  that  a  power  of  sale  confer- 
red by  a  mortgage  upon  the  mortgagee,  be- 
ing intended  to  afford  him  a  means  of 
promptly  collecting  his  debt,  is  a  power 
coupled  with  an  interest  and  is  therefore  ap- 
purtenant to  the  estate  and  passes  with  it 
as  part  of  the  mortgage  security  to  an  as- 
signee of  the  mortgage  or  even  of  the  mort- 
gage debt"  Jones  on  Mortgages,  §  1787. 

After  showing  the  differences  between  the 
rights  of  a  mortgagee  and  a  cestui  que  trust, 
and  the  points  of  agreement  between  them, 
this,  court  in  Clark  v.  Wilson,  63  Miss.  130, 
says  this :  "But  the  mortgagee,  after  condi- 
tion broken,  becomes  owner  of  the  estate, 
is  invested  with  the  legal  title,  and  may,  at 
law,  have  a  certain  redress  predicated  of  his 
legal  right" 

What  was  the  legal  right  here?  Certain- 
ly the  mortgagee  had  the  right  to  take  the 
property  into  his  possession  for  the  purpose 
of  selling  the  same,  because  (a)  the  mortgage 
gives  him  that  right  and  (b)  because  the 
legal  title  was  vested  in  him  after  condition 
broken.    He  had  an  estate  which  he  could 
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convey,  and  we  think  the  appurtenances  of 
that  estate  followed  the  legal  title. 

This  case,  however,  must  be  reversed  be- 
cause the  Jury's  verdict  is  not  supported  by 
the  evidence.  We  can  find  no  evidence  au- 
thorizing a  finding  of  damages,  and,  besides, 
it  is  clear  that  the  jury  added  the  amount 
of  Ecru  Bank  biU  of  sale  to  its  verdict,  which 
was  unwarranted.  The  bill  of  sale  does  not 
describe  the  mules  in  controversy,  and  the 
evidence  is  undisputed  that  the  mules  de- 
scribed in  the  bill  of  sale  are  not  the  same 
mules  for  which  replevin  was  instituted. 

Reversed  and  remanded. 


BANK  OF  LAUDERDALE  et  aL  v.  COLE. 
(No.  17,194.) 

(Supreme  Court  of  Mississippi.   Jan.  19,  1914.) 

Appeal  and  Erbob  (§  351*)— Tiro  of  Tax- 
ing; Appeal — Limitations. 

The  filing  of  an  appeal  bond  within  two 
years  after  the  rendition  of  a  judgment  appeal- 
ed from  stops  the  running  of  the  statute  limit- 
ing the  time  within  which  an  appeal  may  be 
taken,  though  no  citation  was  served. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errorj  Cent.  Dig.  5§  1916-1919;  Dec  Dig.  § 

Appeal  from  Chancery  Court,  Wayne  Coun- 
ty; T.  A.  Wood,  Chancellor. 

Action  between  the  Bank  of  Lauderdale 
and  others  and  W.  J.  Cole.  From  the  judg- 
ment, the  Bank  and  others  appeal.  On  mo- 
tion to  dismiss.  Motion  denied. 

S.  A.  Witherspoon,  Jr.,  of  Meridian,  for  ap- 
pellants. Baa  kin  &  WllbOurn,  of  Meridian, 
for  appellee. 

SMITH,  a  J.  The  filing  of  an  appeal  bond 
within  two  years  after  the  rendition  of  a 
judgment  or  a  decree  appealed  from  stops 
the  running  of  the  statute  limiting  the  time 
within  which  appeals  may  be  taken,  although 
no  citation  was  served.  McAlister  v.  Rich- 
ardson, 67  South,  647.  There  is  no  merit, 
therefore,  in  appellee's  contention  that  the 
appeal  in  this  case  is  barred;  and  this  being 
the  only  objection  to  the  relief  prayed  for, 
the  appellants  will  be  granted  60  days  within 
which  to  perfect  the  record. 


DANA  v.  GULF  &  S.  I.  R.  CO.  (No.  16,246.) 
(Supreme  Court  of  Mississippi.   Feb.  2,  1914.) 

Accord  and  Satisfaction  (|  25*)— Pleading 

—Replication. 

Where,  in  an  action  by  an  employ^  for  an 
injury,  defendant  filed  a  plea  of  accord  and  sat- 
isfaction, to  which  the  employe  filed,  a  replica- 
tion, alleging  that  defendant  entrapped  him  into 
making  settlement  and  that  the  accord  was 
fraudulently  secured,  the  court  improperly  sus- 
tained defendant's  demurrer  to  the  replication. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  H  151,  153-160;  Dec. 
Dig.  |  25.*] 


Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; T.  H.  Barrett,  Judge. 

Action  by  J.  C.  Dana  against  the  Gulf  & 
Ship  Island  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Revers- 
ed and  remanded. 

Bowers  &  Griflith  and  E.  E.  Brogan,  all  of 
Gulfport,  for  appellant  B.  E.  Eaton,  of  Gulf- 
port,  for  appellee. 

COOK,  J.  This  is  an  action  of  tort,  begun 
in  the  circuit  court  of  Harrison  county  by 
appellant  against  appellee.  The  declaration 
alleges  that  appellant,  an  employe  of  appel- 
lee, was  injured  by  the  negligence  of  his  em- 
ployer. To  this  declaration  appellee  filed  a 
plea  of  accord  and  satisfaction. 

Two  replications  were  filed  to  this  plea- 
one  setting  up  a  contract  of  settlement  and 
averring  a  breach  thereof;  the  other  setting 
up  the  terms  of  settlement  agreed  on  by  the 
parties  thereto,  a  partial  performance  of 
same,  the  breach  thereof,  and,  further,  that 
appellee  entrapped  him  into  making  a  set- 
tlement, Intending  at  the  time  not  to  carry 
out  its  part  of  the  contract,  and  that  this  was 
fraudulently  done  to  avoid  paying  him  for 
the  Injuries  inflicted  upon  him.  This,  in 
brief,  is  the  substantial  effect  of  the  replica- 
tion. 

Demurrers  were  filed  to  both  pleas  and 
sustained.  We  approve  the  action  of  the  trial 
court  in  sustaining  the  demurrer  to  the  first 
replication,  but  we  think  it  was  error  to 
sustain  the  demurrer  to  the  second  replica- 
tion. 

"Fraud  vitiates  all  things,  and  may  be 
predicated  of  promises  designed  to  entrap  the 
unwary,  and  never  intended  to  be  kept,  as  well 
as  misstatements  of  existing  facts."  Pat- 
ton- Worsham  Drug  Co.  v.  Planters'  Co.,  86 
Miss.  423,  38  South.  209.  "It  is  one  thing 
to  attempt  to  vary,  alter,  or  contradict  the 
terms  of  a  written  contract  once  validly  ex- 
ecuted, and  quite  a  different  thing  to  show 
that  the  contract  offered  never  had  any  legal 
existence,  because  its  execution  was  procur- 
ed by  fraud."  Howie  v.  Piatt,  83  Miss.  15, 
35  South.  216. 

Reversed  and  remanded. 

CHARLES  BROOKS  &  CO.  v.  GENTRY. 

(Supreme  Court  of  Mississippi.    Jan.  19,  1914.) 

Courts  (S  57*)  —  Stenographers  —  Notes  of 
Evidence— Supreme  Court  —  Preparation 
of  Record. 

The  Supreme  Court  has  no  jurisdiction 
to  compel  a  stenographer  of  the  trial  court  to 
transcribe  and  file  his  notes  within  a  specified 
time,  or  in  the  alternative  to  stand  committed 
for  contempt;  the  court  having  no  control  over 
stenographers  employed  in  the  trial  courts,  nor 
is  it  charged  with  the  duty  to  aid  litigants  in 
making  up  bills  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  198-200;   Dec  Dig.  |  57.*] 
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Appeal  from  Circuit  Court,  Leflore  County. 

Action  between  Charles  Brooks  &  Co.  and 
W.  L.  Gentry.  On  motion  for  an  order  re- 
quiring a  stenographer  to  transcribe  and  file 
Mb  notes,  or  In  the  alternative  to  stand  com- 
mitted for  contempt  to  the  Supreme  Court 
Denied. 

SMITH,  O.  J.  This  Is  a  motion  alleging 
that  the  stenographer  in  the  court  below  has 
filled  to  transcribe  and  file  his  notes  of  the 
evidence  introduced  on  the  trial  of  the  case, 
and  praying  for  an  order  directing  him  to  do 
so  "within  ten  days ;  •  •  •  otherwise  to 
stand  In  contempt  of  the  Supreme  Court" 

This  court  has  no  control  over  the  ste- 
nographers employed  in  the  courts  below. 
Neither  is  it  charged  with  the  duty  of  aid- 
ing litigants  in  making  up  bills  of  exceptions. 
Ail  that  it  can  do  in  this  connection  is  to  re- 
view the  action  of  the  courts  below  relative 
thereto. 

Motion  overruled. 


CASTER  v.  STATE.    (No.  17,220.) 

(Supreme  Court  of  Mississippi.    Feb.  9,  1014.) 

Criminal  Law  (J  562*) — Evidence— Identity 
or  Accused— Trailing  bt  Bloodhounds. 
While  evidence  that  trained  bloodhounds 
trailed  from  the  scene  of  the  crime  to  accused 
is  admissible,  in  connection  with  proof  of  the 
sufficient  and  accurate  training  and  experience 
of  the  animals,  yet  such  proof,  unsupported  by 
any  other  and  human  testimony,  is  insufficient 
to  establish  guilt. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1263,  1263;  Dec  Dig.  | 
562.*] 

Appeal  from  Circuit  Court,  De  Soto  Coun- 
ty; N.  A.  Taylor,  Judge. 

Will  Carter  was  convicted  of  burglary,  and 
he  appeals.  Reversed,  and  appellant  dis- 
charged. 

R.  F.  B.  Logan,  of  Hernando,  for  appellant 
Geo.  H.  Ethridge,  Asst  Atty.  Gen.,  for  the 
State 

heed,  J.  Appellant  was  convicted  on  a 
charge  of  burglary,  and  sentenced  to  the  pen- 
itentiary for  one  year. 

The  8  to  re  of  S.  T.  Stewart,  near  Cock  rum, 
In  De  Soto  county,  was  broken  into  on  De- 
cember 26, 1912,  after  nightfall,  and  some  $10 
or  $12  in  the  cash  drawer  stolen.  The 
burglary  occurred  between  the  time  when  Mr. 
Stewart  closed  his  store,  which  was,  he  says, 
between  sundown  and  dark,  and  his  return 
thereto  between  9  and  10  o'clock.  He  tele- 
phoned for  bloodhounds,  and  he  placed  a 
guard  around  the  premises,  so  that  the  store 
would  not  be  disturbed.  The  dogs  arrived 
about  5  o'clock  in  the  morning  of  December 
28, 1912,  at  least  32  hours  after  the  burglary, 
and  thereupon  trailed  to  appellant's  house, 
and  to  appellant  in  person.  It  was  estab- 
lished by  the  testimony  of  several  citizens 

•For  oth«r  cams  mm 


that  appellant  bore  a  good  reputation  for 
honesty  in  the  community  where  he  lived. 
There  is  no  evidence  to  connect  appellant 
with  the  crime,  except  the  circumstance  of 
the  dogs  trailing  to  him  from  the  place  of 
the  burglary. 

Shall  a  person,  charged  with  crime,  be 
convicted  upon  the  fact  alone  and  unsupport- 
ed, that  trained  bloodhounds  trailed  from  the 
scene  of  the  crime  to  him?  It  has  been  held 
that  evidence  of  the  location  of  a  criminal 
by  bloodhounds,  after  proving  sufficiently  the 
character,  training,  and  experience  of  the 
animals,  so  as  to  show  that  they  were  ac- 
curate, certain,  and  reliable  in  following  the 
trial  of  human  footsteps,  is  admissible.  Fol- 
lowing this  rule,  the  admission  of  this  class 
of  evidence  will  be  further  governed  by  the 
conditions  and  circumstances  of  each  particu- 
lar case. 

Such  evidence  may  be  deemed  a  circum- 
stance to  be  considered,  in  connection  with 
other  proof,  in  determining  the  guilt  or  in- 
nocence of  the  accused.  State  v.  Adams,  86 
Kan.  436,  116  Pac.  608,  85  L.  R.  A.  (N.  S.) 
870;  State  v.  Freeman,  146  N.  C.  616,  60 
S.  E.  986.  Alone  and  unsupported,  such  evi- 
dence is  insufficient  to  sustain  a  conviction; 
there  must  be  other  and  human  testimony  to 
convict  In  this  case  there  was  an  entire 
failure  by  the  state  to  produce  affirmative 
proof  to  Justify  the  verdict  of  guilty.  The 
motion  made  to  exclude  the  evidence  for  the 
state  and  to  discharge  appellant  should  have 
been  sustained. 

Reversed,  and  appellant  discharged. 


POLK  v.  STATE.   (No.  17229.) 
(Supreme  Court  of  Mississippi.    Feb.  9,  1914.) 
Criminal  Law  (§  913*)  —  New  Trial  — 

Grounds— Presence  at  Trial— Inability— 

Discretion. 

Where,  in  a  prosecution  for  illegal  sale  of 
liquor,  accused  was  not  present  being  under 
bond,  and  in  support  of  a  motion  for  new  trial 
it  appeared  that  at  the  time  of  the  trial  she  was 
an  invalid  under  treatment  in  a  hospital  in  an- 
other state,  and  was  unable  to  be  in  court,  and 
that  she  was  in  no  manner  to  blame  for  the 
absence  of  herself  or  her  attorney,  the  court's 
refusal  to  grant  a  new  trial  constituted  an  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  2137-2145;  Dec  Dig.  | 
913.*] 

Appeal  from  Circuit  Court,  Lamar  County ; 
A.  E.  Weathersby,  Judge. 

Mrs.  George  Polk  was  convicted  of  unlaw- 
fully selling  liquor,  and  she  appeals.  Revers- 
ed and  remanded. 

J.  T.  Garraway,  of  SumralL  for  appellant 
Frank  Johnston,  Asst  Atty.  Gen.,  for  the 
State. 

REED,  J.  Appellant  was  convicted  on  the 
charge  of  unlawful  sale  of  intoxicating  liq- 
uors.   She  was  not  present  at  the  trial  of 
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her  case  on  February  2,  1913.  She  was  at 
the  time  under  bond.  Her  attorney  was  also 
absent  He  testified  that  he  thought  he  was 
to  be  notified  when  the  case  was  called  for 
trial.   No  defense  was  Interposed. 

A  motion  was  made  for  a  new  trial.  It 
was  assigned  as  a  cause  that  appellant  was 
an  Invalid  under  treatment  In  a  hospital  In 
the  city  of  New  Orleans,  and  physically  un- 
able to  attend  the  term  of  the  court  then 
being  held.  Upon  the  hearing  of  the  motion 
there  was  presented  a  certificate  from  a 
physician  in  New  Orleans,  dated  January  24, 
1913,  in  which  he  stated  that  appellant  was 
in  the  Charity  Hospital  in  New  Orleans  un- 
der his  care,  and  that  he  had  advised  her 
to  remain  until  proper  treatment  could  be 
given  her.  Another  certificate  from  another 
physician  In  New  Orleans,  dated  February  3, 
1913,  was  filed,  in  which  it  was  shown  that 
appellant  was  suffering  from  spinal  and 
neurasthenic  trouble,  that  a  railroad  trip 
would  be  then  undesirable  for  her,  and  that 
she  had  been  ordered  "to  remain  in  bed  until 
further  development"  This  last  certificate 
was  sworn  to  before  a  notary  public.  Appel- 
lant's husband  testified  that  she  had  been 
in  New  Orleans  under  treatment  for  about 
four  weeks,  and  that  she  was  not  able  to  be 
present  in  court  at  the  time  of  the  trial.  The 
motion  for  a  new  trial  was  overruled. 

After  a  careful  consideration  of  all  the 
testimony  taken  on  the  hearing,  we  believe 
that  the  motion  for  a  new  trial  should  have 
been  sustained.  It  is  clear  from  the  record 
that  appellant  was  an  invalid  under  treat- 
ment in  the  Charity  Hospital  In  the  city  of 
New  Orleans  on  February  2,  1913,  when  her 
case  was  tried,  and  was  then  unable  to  be 
present  in  the  court  It  is  not  shown  that 
she  was  in  any  way  to  blame  for  her  own  ab- 
sence or  the  absence  of  her  attorney.  Under 
all  the  facts  and  circumstances,  we  think  she 
should  have  been  granted  a  new  trial,  and 
afforded  an  opportunity  to  present  such  de- 
fense as  she  had  to  the  charge  against  her. 
We  hesitate  to  interfere  with  the  discretion 
given  to  the  trial  court  Still  it  is  our  judg- 
ment that  Justice  and  fairness  to  the  appel- 
lant demand  that  It  be  done  in  this  case. 

Reversed  and  remanded. 


CENTRAL  TRUST  CO.  v.  MERIDIAN 
LIGHT  &  RT.  CO.    (No.  15,780.) 

(Supreme  Court  of  Mississippi.   Feb.  9,  1914.) 

1.  Limitation  or  Actions  (|  61*)— foo  or 
Accrual  or  Action— Action— Bonds. 

Where  bonds  provided  that  if  the  interest 
remained  unpaid  90  days  after,  demand  the 
principal  should  become  payable,  the  accrual  of 
the  right  of  action  upon  90  days'  default  in 
payment  of  interest  after  demand  is  not  affected 
by  a  provision  in  the  trust  deed  that,  should 
there  be  default  in  the  payment  in  any  install- 
ment of  interest  for  90  days,  the  whole  of  the 
principal  of  the  bonds  outstanding  might  at  the 
option  of  the  trustee  be  declared  due  and  pay- 


able, since  the  clause  in  the  bonds  affects  only 

the  particular  bonds,  while  the  provision  in  the 
trust  deed  is  for  the  benefit  of  all  bondholders; 
and  hence  the  running  of  limitations  against  a 
right  of  action  on  the  bonds  is  not  tolled  by  the 
provision  in  the  trust  deed. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  280-284;  Dec  Dig. 
i  51.*] 

2.  Limitation  or  Actions  (|  180*) — Plead- 
ing or  Limitations. 

In  equity,  the  defense  of  limitations  can 
be  taken  by  demurrer,  when  the  facts  establish- 
ing it  appear  on  the  face  of  the  bill;  but  the 
demurrer  must  specifically  set  up  limitations 
as  one  of  the  grounds. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  fg  670-675,  681;  Dec.  Dig. 
S  180.*] 

3.  Appeal  and  Ebbob  (|  1194*)— ErraoT  or 
Decision— Law  or  Cask  —  Matters  De- 
cided. 

Where  a  judgment  overruling  a  demurrer 
to  plaintiff's  bill,  on  the  ground  that  there  was 
no  equity  on  the  face  of  the  bill,. was  affirmed 
on  appeal,  that  judgment  did  not  eliminate  from 
the  action  the  defense  of  limitations,  even 
though  the  facts  showing  the  defense  appeared 
on  the  face  of  the  bill,  for  to  be  taken  advantage 
of  by  demurrer  the  defense  of  limitations  muat 
be  specifically  assigned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  £  1194.*] 

On  suggestion  of  error.    Suggestion  over- 
ruled, and  former  opinion  affirmed. 
For  former  opinion,  see  63  South.  575. 

SMITH,  C.  J.  We  have  re-examined  and 
must  adhere  to  the  views  expressed  in  our 
former  opinion.  • 

Appellants  suggest  however,  that  we  have 
failed  to  give  effect  to  the  following  clause 
of  the  mortgage  securing  these  bonds: 
"Should  the  party  of  the  first  part  make  de- 
fault in  the  payment  of  any  installment  of 
interest  as  herein  provided,  or  fail  to  pay 
into  the  hands  of  the  trustee  the  annual 
sinking  fund  of  $3,000,  or  fail  to  pay  the  tax- 
es on  said  real  estate  and  other  property  an- 
nually when  due,  and  should  such  default 
continue  for  90  days,  then  the  whole  of  the 
principal  of  the  bonds  hereby  secured  and 
outstanding,  together  with  all  interest  there- 
on accrued,  shall,  at  the  option  of  the  trustee, 
to  be  expressed  by  written  notice  and  dec- 
laration to  the  party  of  the  first  part  (which 
notice  and  declaration  may  be  given,  if  re- 
quested by  the  holder  or  holders  of  a  majori- 
ty of  the  outstanding  bonds),  become  due  and 
payable,  anything  herein  or  in  the  said  bonds 
contained  to  the  contrary  notwithstanding." 

[1]  Their  contention  is  that  there  is  a  con- 
flict between  this  and  the  clause  contained  in 
the  notes,  set  out  in  our  former  opinion,  pro- 
viding that  they  shall  become  due  and  pay- 
able upon  default  in  payment  of  interest  and 
that  when  such  a  conflict  occurs  the  clause 
in  the  deed  of  trust  controls ;  that  since  the 
trustee  never  exercised  the  option  therein 
given  him  of  declaring  the  bonds  due,  their 
maturity  was  not  accelerated  by  the  failure 
to  pay  the  interest   It  is  unnecessary  for  us 
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to  decide  whether  or  not  appellants'  conten- 
tion is  founded  upon  a  correct  conception  of 
the  law,  for  the  reason  that  there  is  no  con- 
flict between  the  two  clauses.  The  clause  in 
tiie  bonds  affects  only  the  particular  bonds  in 
which  they  are  written,  and  the  failure  to 
pay  interest  on  one  bond  has  no  effect  on  the 
maturity  of  another  bond;  while  the  clause 
In  the  deed  of  trust  affects  all  of  the  bonds 
and  confers  power  upon  the  trustee  to  de- 
clare all  of  them  dne  upon  the  failure  to  pay 
the  interest  due  on  any  one  of  them.  With- 
out this  clause  in  the  deed  of  trust,  difficul- 
ties might  have  arisen  in  enforcing  the  se- 
curity when  default  had  been  made  in  the 
payments  of  a  part  of  the  bonds  only,  thereby 
maturing  those  on  which  the  default  was 
made. 

[2, 3]  When  the  bill  was  filed  in  the  court 
below  it  was  demurred  to  by  appellee.  The 
demurrer  was  overruled,  and  on  appeal  to 
this  court  the  decree  of  the  court  below  was 
affirmed  and  the  cause  remanded.  46  South. 
415.  One  of  the  grounds  of  this  demurrer 
was  "no  equity  on  the  face  of  the  bill,"  which, 
according  to  appellants'  contention,  was  suf- 
ficient to  raise  the  defense  of  the  statute  of 
limitations,  and  therefore,  by  overruling  the 
demurrer,  the  court  decided  that  the  bonds 
were  not  barred  by  a  limitation,  and  conse- 
quently that  defense  was  eliminated  when 
the  case  was  tried  again  after  it  was  remand- 
ed. It  is  true  that  in  equity  the  defense  of 
the  statute  of  limitations  can  be  raised  by 
demurrer  when  the  facts  establishing  it  ap- 
pear on  the  face  of  the  bill,  but  It  cannot  be 
done  by  a  general  demurrer;  in  order  to 
be  so  availed  of  the  demurrer  must  specifi- 
cally set  up  the  statute  as  one  of  the  grounds 
thereof.  6  Stand.  Enc.  of  Procedure,  831, 
and  authorities  there  cited  in  note  80. 

The  general  demurrer  is  good  only  when 
the  pleading  to  which  it  is  interposed  "is  so 
defective  that  judgment  according  to  the 
law  and  the  right  of  the  case  cannot  be  ren- 
dered on  it."  In  other  words,  it  reaches  only 
such  defects  in  pleading  as  are  never  waived, 
and  which  can  be  availed  of  at  any  time  and 
in  any  place.  Hawkins  v.  Miss.,  etc.,  Rail- 
road Co.,  35  Miss.  688;  Railroad  Co.  r. 
Grace,  95  Miss.  616,  49  South.  835. 

Overruled. 


ALEXANDER  et  al.  v.  RICHARDSON. 
(No.  16,237.) 

(Supreme  Court  of  Mississippi.   Jan.  19,  1914.) 

L  Deeds  (|  133*)— Estate  Cowveyed. 

Under  a  deed  providing  that  the  donor  gave 
to  his  daughter  certain  land  for  life  and  "to 
her  children,  if  any,  and  in  default  of  children, 
then  to  my  lawful  heirs  forever,"  the  deed  to 
take  effect  at  donor's  death,  the  sons  of  the' 
donor  at  his  death  took  at  least  a  possibility, 
coupled  with  an  interest,  which  they  could  con- 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  fi  368-571;  Dec  Dig.  §  133.*] 


2,  Deeds  (|  133*)— Grantees. 

The  ascertainment  of  who  the  donor's  heirs 
were  must  be  determined  as  of  the  time  of  his 
death,  and  not  as  of  the  time  of  the  life  tenant's 
death. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S§  368-371 ;  Dec.  Dig.1  133.*] 

Appeal  from  Chancery  Court,  Bolivar  Coun- 
ty ;  M.  E.  Denton,  Chancellor. 

Action  by  Amos  Alexander  and  others 
against  W.  P.  Richardson.  From  a  judgment 
dismissing  the  petition,  complainants  appeal. 
Affirmed. 

Sillers,  Owen  &  Sillers,  of ,  Cleveland,  for 
appellants.  Campbell  &  Cashin,  of  Green- 
ville, for  appellee. 

REED,  J.  On  October  17,  1859,  Amos 
Alexander  executed  a  deed  whereby  he  made 
disposition  of  certain  of  his  property.  The 
following  is  the  provision  in  the  deed  show- 
ing the  transfer  of  land,  which  included  the 
tract  involved  in  this  case:  "And  I  do  by 
these  presents  give  and  bequeath  unto  my 
daughter,  Eliza  Jane  D.  Gray,  for  and  dur- 
ing her  natural  life,  and  to  her  children,  if 
any,  and  in  default  of  child,  or  children,  then 
to  my  lawful  heirs  forever.  (This  gift  to 
take  effect  at  my  death.)"  He  died  in  1860, 
leaving  surviving  him  three  sons,  Virgil 
Alexander,  Austin  Alexander,  and  Amos 
Alexander,*  and  two  daughters,  Eliza  Jane 
D.  Gray  and  Laura  Baker.  On  November  16, 
1861,. the  three  sons  of  the  donor  by  duly  ex- 
ecuted deed  conveyed  to  their  sister,  Eliza 
Jane  D.  Gray,  the  life  tenant,  all  of  their 
right,  title,  and  interest  in  the  land  acquired 
by  them  through  the  deed  from  their  late 
father.  We  quote  as  follows  from  the  con- 
veying clause  in  their  deed,  "Do  bargain,  sell, 
convey,  and  confirm  unto  the  party  of  the 
second  part  our  right,  title,  and  Interest  in 
remainder  or  reversion  granted  and  conveyed 
to  us  by  our  late  father,  the  said  Amos 
Alexander,  by  deed  of  gift  dated  October  17, 
1859."  After  giving  the  description  of  the 
land,  the  grantors  continue:  "The  object  and 
purpose  hereof  being  to  sell  and  convey  all 
of  our  right,  title,  and  interest,  as  remainder- 
men or  heirs  at  law  of  the  said  Amos 
Alexander,  deceased,  to  our  said  sister,  the 
said  party  of  the  second  part,  as  fully  and 
effectually  as  the  same  was  conveyed  to  us," 
etc.  Mrs.  Eliza  Jane  D.  Gray,  the  life  ten- 
ant, died  childless  on  March  8, 1906.  In  1907 
the  children  and  grandchildren  of  Mrs.  Laura 
Baker,  deceased,  who,  it  seems,  never  con- 
veyed her  interest  in  the  land,  filed  their  bill 
for  partition  of  the  land  against  William  P. 
Richardson,  appellee  herein,  claiming  that 
they  were  the  owners  of  an  undivided  one- 
fourth  interest  in  the  land,  the  other  undivid- 
ed three-fourths  was  owned  by  appellee. 
From  a  decree  in  appellee's  favor  the  Baker 
heirs  prosecuted  a  successful  appeal  to  this 
court  The  decree  of  the  chancery  court  was 
reversed  and  the  cause  remanded.   See  Bak- 


•For  other  cues  sm  same  topic  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  4  Rep'r  Indexes 

Digitized  by  Google 


218 


64  SOUTHEBN  REPORTER 


(Miss. 


er  v.  Richardson,  96  Miss.  394,  60  South.  447. 
The  chancery  court  thereupon  ordered  a  par- 
tition of  the  land  in  controversy"  between  Che 
Baker  heirs  and  appellee.  The  commission- 
ers, who  were  appointed  to  divide  the  land  In 
kind,  reported  that  a  just  and  equal  parti- 
tion in  kind  could  not  be  made,  and  that  a 
sale  and  division  of  the  proceeds  would  bet- 
ter promote  the  interest  of  the  parties.  At 
this  point  in  the  proceedings  a  petition  was 
presented  by  the  appellants  in  the  present  ap- 
peal, asking  that  they  be  Joined  as  parties 
complainant  in  the  cause,  and  be  permitted 
to  assert  their  interest  in  the  land.  Appel- 
lants are  the  grandchildren  of  Amos  Alexan- 
der, the  donor,  and. the  children  of  Austin 
Alexander  and  Amos  Alexander,  sons  of  tbe 
donor  who  were  two  of  tbe  grantors  in  the 
deed  to  Mrs.  Qray,  made  November  10,  1861, 
both  of  whom  died  intestate  prior  to  the 
death  of  Mrs.  Gray.  They  showed  in  their 
petition  that  Virgil  Alexander,  the  other  son 
of  the  donor,  died  intestate  and  childless  be- 
fore the  death  of  Mrs.  Gray.  They  claimed 
in  their  petition  that  the  deed  executed  to 
Mrs.  Gray  by  her  three  brothers  was  void 
and  of  no  effect,  and  did  not  operate  to  con- 
vey the  reversionary  rights  of  petitioners  as 
the  lawful  heirs  of  their  grandfather  at  the 
death  of  Mrs.  Gray,  the  life  tenant,  without 
child  or  children.  They  denied  that  appellee 
owned  an  undivided  three-fourths  interest  in 
the  land.  Appellee  answered  the  petition, 
and  denied  that  petitioners,  the  Alexander 
heirs,  ever  acquired  title  to  the  land  through 
the  deed  made  In  1859  by  their  ancestor, 
Amos  Alexander,  deceased.  We  take  the  fol- 
lowing from  the  brief  of  counsel  for  appel- 
lee, to  show  the  special  defense  in  the  case 
which  we  are  now  considering:  "That  the 
sons  and  daughters  of  Amos  Alexander,  the 
donor,  who  were  living  at  the  time  of  his 
death,  alone,  were  entitled  to  said  land,  as 
ulterior  limitees  in  said  deed,  and  that  the 
conveyance  by  said  Virgil  Alexander,  Aus- 
tin Alexander,  and  Amos  Alexander,  in  1801, 
to  their  sister,  the  life  tenant,  vested  in  her 
the  whole  interest  in  said  land,  except  as 
against  said  Laura  Baker,  daughter  of  the 
donor,  who  never  conveyed  away  her  inter- 
est, and  that  consequently  the  Alexander 
heirs  never  acquired  any  title  to,  or  interest 
in,  said  land."  On  the  final  hearing  the  chan- 
cellor denied  the  relief  sought  by  petitioners 
and  dismissed  their  petition,  and  from  that 
decree  this  appeal  is  prosecuted. 

The  question  for  our  determination  is,  Did 
the  three  sons  of  Amos  Alexander  in  1801, 
when  they  executed  their  deed  to  their  sister, 
Mrs.  Gray,  own  such  right,  title,  and  inter- 
est, in  the  land  as  could  be  alienated  by 
them? 

The  entire  estate  was  in  Amos  Alexander, 
the  ancestor,  when  he  disposed  of  his  proper- 
ty by  deed  in  1859.  He  then  conveyed  a  life 
estate  in  the  land  to  his  daughter,  Mrs.  Gray, 
at  the  same  time  reserving  to  himself  the  ti- 
tle therein  and  enjoyment  thereof  until  his 


death.  The  fee  was  given  to  Mrs.  Gray's 
children,  if  any.  If  she  died  without  children, 
or  child,  then  the  donor  provided  in  the  deed 
that  the  fee  should  go  to  his  heirs. 

[1]  Appellants  contend  that  the  words 
'lawful  heirs"  were  Intended  to  include  the 
heirs  of  Mr.  Alexander  who  were  living  at 
the  time  of  the  death  of  Mrs.  Gray,  the  life 
tenant,  and  not  those  living  when  he  died. 
The  contention  of  the  appellee  is:  (1)  That 
the  provision  in  the  deed,  making  the  donor's 
heirs  the  ulterior  limitees,  was  void  because 
he  could  have  no  heirs  while  living,  and  be- 
cause it  is  a  settled  rule  at  common  law  that 
a  person  could  not  make  a  conveyance  or 
devise  of  the  same  estate  in  lands  which  his 
heirs  would  take  by  descent,  directly  or  by 
way  of  remainder  to  such  heirs,  for  the 
reason  that  an  estate  by  inheritance  was  es- 
teemed to  be  of  higher  dignity;  (2)  or  if  such 
provision  was  valid  "by  virtue  of  the  **two 
donee"  statute  in  this  state  (section  2765, 
Code  of  1906),  that  the  words  "lawful  heirs" 
referred  to  and  included  those  of  the  donor's 
heirs  who  were  living  at  the  time  of  his 
death,  and  that  at  all  events  upon  his  death 
the  ulterior  limitation  provided  in  the  deed 
vested  at  once  in  his  sons  and  daughters. 
If  appellee's  first  contention  is  right,  then 
the  sons  when  they  executed  the  deed  had  a 
right,  title,  and  interest  in  the  land  by  way 
of  reversion.  Under  the  second  contention 
they  would  be  remaindermen.  We  note  in 
their  deed  that  they  transfer  all  their  right, 
title,  and  interest  "in  remainder  or  rever- 
sion," and  they  also  state  therein  that  they 
convey  all  of  their  right,  title,  and  interest 
"as  remaindermen  or  heirs  at  law  of  Amos 
Alexander."  We  also  note  in  the  petition 
filed  by  appellants  that  it  is  stated  that  the 
interest  which  the  three  sons  attempted  to 
convey  was  their  interest  in  remainder  or  re- 
version," and,  further,  in  the  petition  the 
rights  of  appellants  In  the  land  is  referred  to 
as  their  "reversionary  rights."  It  is  unnec- 
essary for  us  in  this  consideration  to  deter- 
mine which  of  the  two  views  of  the  law  pre- 
sented by  counsel  for  the  appellee  is  correct, 
for  it  appears  to  us  that  the  three  sons  of  the 
donor,  upon  the  death  of  their  father,  owned 
right,  title,  and  Interest  in  the  land  which 
they  could  transmit  by  deed  during  the  life- 
time of  the  life  tenant,  and  that  this  is  so 
whether  we  term  them  reversioners  or  remain- 
dermen. They  had  more  than  a  bare  possibil- 
ity; they  had  also  an  Interest  At  the  very 
least  they  had  a  possibility  coupled  with  an 
interest  which,  under  the  law,  may  be  trans- 
ferred to  another.  Even  though  it  was  un- 
certain whether,  during  the  life  estate  of  Mrs, 
Baker,  their  interest  would  be  divested  by 
her  death  leaving  children  or  child,  still  it 
was  capable  of  sale  and  transfer  by  them. 

[2]  The  ascertainment  of  who  were  the 
heirs  of  the  donor  must  be  referred  to  the 
time  of  his  death,  and  not  to  the  time  of  the 
death  of  the  life  tenant.  No  contrary  intei* 
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Hon  appears  In  this  case.  When  their  father 
died  the  three  sons  took,  as  his  heirs,  an  In- 
terest In  his  estate.  This  was  subject  to  be 
defeated  by  the  death  of  Mrs.  Baker,  the 
life  tenant,  leaving  Issue.  This  did  not  hap- 
pen. The  estate  which  they  received  upon 
the  death  of  their  father  was  never  defeated 
or  changed.  Appellants  were  not  heirs  of  the 
donor,  Amos  Alexander,  when  he  died.  Their 
fathers,  the  donor's  heirs,  were  heirs.  They 
conveyed  their  right,  title,  and  interest.  Ap- 
pellants, the  children,  never  acquired  any 
right,  title,  or  Interest  in  the  land  in  con- 
troversy. The  chancellor  did  not  err  in  dis- 
missing their  petition. 
Affirmed. 


YAZOO  ft  M.  V.  R.  CO.  v.  DUKE. 
(No.  16,165.) 
(Supreme  Court  of  Mississippi.   Not.  24,  1918. 
On  Suggestion  of  Error,  Jan.  12,  1914.) 

Appeal  from  Circuit  Court,  Warren  County; 
H.  C.  Mounger,  Judge. 

Action  by  John  Duke  against  the  Yazoo  ft 
Mississippi  Valley  Railroad  Company.  A  judg- 
ment for  plaintiff  was  affirmed  on  defendants 
appeal,  without  written  opinion.  On  suggestion 
of  error.  Suggestion  sustained  in  part,  and 
cause  affirmed,  on  condition  that  plaintiff  enter 
a  remittitur.  - 

This  is  an  action  for  libel  by  appellee,  who 
recovered  a  judgment  for  $10,000.  The  action 
U  based  upon  the  discharge  of  appellee,  a  con- 
ductor on  a  mixed  passenger  and  freight  train 
of  appellant,  for  alleged  shortage  in  accounting 
for  cash  fares  alleged  to  bave  been  withheld 
by  appellee  in  his  settlement  with  the  company. 

Mayes  ft  Mayes,  of  Jackson,  for  appellant 
McLaurin  ft  Thames  and  J.  D.  Thames,  all  of 
VkrksbuTg,  for  appellee. 

PER  CURIAM.  Affirmed. 

On  Suggestion  of  Error. 

COOK,  J.  We  have  given  the  suggestion  of 
error  a  very  careful  consideration,  and  are  yet 
nnable  to  find  any  error  of  law  in  this  record. 
Upon  the  suggestion  that  the  verdict  of  the 
jury  was  excessive,  we  have  reached  the  conclu- 
sion that  this  is  true.  The  evidence  did  not, 
in  our  opinion,  justify  the  amount  of  damages 
awarded  by  the  jury,  and  it  is  ordered  that  the 
case  be  affirmed,  If  the  appellee  enters  a  remit- 
titur of  all  of  the  judgment  except  $5,000; 
otherwise,  the  case  is  reversed  and  remanded 
for  a  retrial  of  the  issue  of  the  amount  of  dam- 
ages alone. 


JAMES  8UMRALL  LUMBER  CO.  v.  TY- 
RONE et  si    (No.  16,220.) 
(Supreme  Court  of  Mississippi.    Feb.  2,  1914.) 

Appeal  from  Chancery  Court,  Jefferson  Da- 
vis County;  R.  E.  Sheeny,  Chancellor. 

Action  between  the  James  Sum  rail  Lumber 
Company  and  Mrs.  M.  E.  Tyrone  and  others. 
Prom  the  judgment,  the  Lumber  Company  ap- 
peals. Affirmed. 

Ha  thorn  e  ft  Hearst,  of  Hattiesburg,  for  ap- 
pellant J.  E.  Parker,  of  Prentiss,  for  appel- 
lees. 

PER  CURIAM.  Affirmed. 


LEA  v.  CUMBERLAND  LAND  CO. 
(No.  16,275.) 

(Supreme  Court  of  Mississippi.   Feb.  2,  1914.) 

Appeal  from  Chancery  Court,  Coahoma  Coun- 
ty; M  E.  Denton,  Chancellor. 

Action  between  Willis  M.  Lea,  trustee,  and 
the  Cumberland  Land  Company.  From  the 
judgment,  Lea  appeals.  Affirmed. 

Maynard  ft  Fitz  Gerald,  of  Clarksdale,  for  ap- 
pellant. Cutrer  ft  Johnston,  of  Clarksdale,  for 
appellee. 

PER  CURIAM  Affirmed. 


CONWILL  v.  ROLUNS.    (No.  16,326.) 
(Supreme  Court  of  Mississippi.  Jan.  26,  1914.) 

Appeal  from  Chancery  Court,  Monroe  Coun- 
ty; J.  Q.  Robins,  Chancellor. 

Action  between  J.  Frank  Conwill  and  T.  J. 
Rollins,  administrator.  From  the  judgment, 
Conwill  appeals.  Affirmed. 

Paine  ft  Paine  and  W.  H.  Clifton,  all  of  Aber- 
deen, for  appellant  Leftwich  ft  Tubb,  of  Aber- 
deen, for  appellee. 

PER  CURIAM  Affirmed. 


NEW  ORLEANS,  M.  ft  C.  R.  CO.  v.  PARKER. 
(No.  16,310.) 

(Supreme  Court  of  Mississippi   Jan.  26,  1914.) 

Appeal  from  Circuit  Court,  Pontotoc  County; 
J.  H.  Mitchell,  Judge. 

Action  by  Stella  Parker  against  the  New  Or- 
leans, Mobile  ft  Chicago  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Flowers,  Alexander  ft  Brown,  of  Jackson,  for 
appellant  Mitchell  &  Roberson,  of  Pontotoc, 
for  appellee. 

PER  CURIAM.  Affirmed. 


JONES  et  al.  v.  JONES  et  aL  (No.  16,852.) 
(Supreme  Court  of  Mississippi   Jan.  26,  1914.) 

Appeal-  from  Chancery  Court,  Yalobusha 
County;  D.  M.  Kimbrough,  Chancellor. 

Action  between  W.  C.  Jones  and  others  and 
Mrs.  Georgia  Jones  and  others.  From  the 
judgment  W.  C.  Jones  and  others  appeal.  Af- 
firmed. . 

Creekmore  ft  Stone,  of  Coffeeville,  for  appel- 
lants. Walter  P.  Armstrong,  of  Memphis, 
Term.,  for  appellees. 

PER  CURIAM  Affirmed. 


GILLS  v.  STATE.    (No.  17,098.) 
(Supreme  Court  of  Mississippi.  Dec.  15,  1913.) 

Appeal  from  Circuit  Court  Tunica  County; 
T.  B.  Watkins,  Judge. 

Manuel  Gills  was  convicted  of  robbery,  and 
appeals.    Dismissed.  • 

PER  CURIAM.   Appeal  dismissed. 
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PRUITT  T.  BURNETT.    (No.  16,313.) 
(Supreme  Court  of  Mississippi.    Feb.  2,  1914.) 

Appeal  from  Circuit  Court,  Jasper  County; 
W.  H.  Hughes,  Judge. 

Action  between  W.  B.  Pruitt  and  R.  J.  Bur- 
nett From  the  judgment,  Pruitt  appeals.  Af- 
firmed. 

Wills  ft  Guthrie,  of  Raleigh,  for  appellant. 
0.  W.  Thigpen,  of  Bay  Springs,  for  appellee. 

PER  CURIAM.  Affirmed. 

FARMERS'  BANK  OF  OSTKA  v.  TUCKER. 

(No.  16,239.) 
(Supreme  Court  of  Mississippi.    Feb.  2,  1914.) 

Appeal  from  Circuit  Court,  Pike  County; 
D.  M.  Miller,  Judge. 

Action  between  the  Farmers'  Bank  of  Osyka 
and  Mrs.  W.  H.  Tucker.  From  the  judgment, 
the  bank  appeals.  Affirmed. 

Price  A  Price,  of  Magnolia,  for  appellant.  H. 
V.  Wall,  of  Brookhaven,  for  appellee. 

PER  CURIAM.  Affirmed. 

McCOLGAN  HOTEL  y.  KENNAIR. 
(No.  16,898.) 
(Supreme  Court  of  Mississippi.   Jan.  26,  1914.) 

Appeal  from  Circuit  Court,  Pike  County; 
D.  M.  Miller,  Judge. 

Action  between  McColgan  Hotel  and  Edward 
Kennair,  Jr.  From  the  judgment,  the  hotel 
appeals.  Dismissed. 

Price  &  Price,  of  Magnolia,  for  appellant 
R  W.  Cutrer,  of  Magnolia,  for  appellee. 

PER  CURIAM.   Appeal  dismissed. 


ILLINOIS  CENT.  R.  CO.  v.  MANLET. 
(No.  16,323.) 
(Supreme  Court  of  Mississippi.  Jan.  26,  1914.) 

Appeal  from  Circuit  Court,  Tishomingo  Coun- 
ty ;  J.  H.  MitchelL  Judge. 

Action  by  Mrs.  Rebecca  Manley  against  the 
Illinois  Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 

Mayes  &  Mayes,  of  Jackson,  for  appellant. 
T.  A.  Clark,  of  Belmont,  and  Cunningham  & 
Berry,  of  Booneville,  for  appellee. 

PER  CURIAM.  Affirmed. 


DABNEY  v.  SCOTT.    (No.  16,843.) 
(Supreme  Court  of  Mississippi.  Dec.  20,  1918.) 

Appeal  from  Circuit  Court,  Warren  County; 
H.  C.  Mounger,  Judge. 

Action  between  Moncure  Dabney,  receiver  of 
the  Union  Savings  Bank,  and  Frank  C.  Scott 
From  the  judgment  the  receiver  appeals.  Dis- 
missed. 

PER  CURIAM.    Appeal  dismissed. 


ENOCHS  v.  STATE.    (No.  17,071.) 
(Supreme  Court  of  Mississippi.  Dec.  15,  1913.) 

Appeal  from  Circuit  Court  Calhoun  County; 
H.  K.  Mahon,  Judge. 

Harrison  Enochs  was  convicted  of  gaming, 
and  appeals.  Dismissed. 

PER  CURIAM.    Appeal  dismissed. 


NUNNERY       STATE.    (No.  17,152.) 
(Supreme  Court  of  Mississippi.   Dec.  15,  1913.) 

Appeal  from  Circuit  Court,  Winston  County; 
J.  A.  Teat,  Judge. 

Bruce  Nunnery  was  convicted  of  selling  liq- 
uor, and  appeals.  Dismissed. 

PER  CURIAM.    Appeal  dismissed. 


McLEAN  v.  CITY  OF  BROOKHAVEN. 
(No.  17,108.) 
(Supreme  Court  of  MississippL   Dec  15,  1913.) 

Appeal  from  Circuit  Court  Lincoln  County; 
D.  M.  Miller,  Judge. 

Action  between  Beatrice  McLean  and  the  City 
of  Brookhaven.  From  the  judgment  McLean 
appeals.  Dismissed. 

PER  CURIAM.    Appeal  dismissed. 


BREWER  COHEA  et  aL  (No.  16,337.) 
(Supreme  Court  of  MississippL  Jan.  26, 1914.) 

Appeal  from  Circuit  Court  Yalobusha  Coun- 
ty: N.  A,  Taylor,  Judge. 

Action  between  Q.  J.  Brewer  and  L.  H.  Co- 
hea  and  others.  From  the  judgment  Brewer 
appeals.  Affirmed. 

Creekmore  &  Stone,  of  Coffeeville,  for  appel- 
lant Blount  &  Blount  of  Water  Valley,  for 
appellees. 

PER  CURIAM.  Affirmed. 


McGEHEE  v.  ALLEN  et  aL  (No.  16,172.) 
(Supreme  Court  of  MississippL   Jan.  26, 1914.) 

Appeal  from  Circuit  Court,  Pike  County;  D. 
M.  Miller,  Judge. 

Action  between  L.  H.  McGehee  and  Wm. 
Allen  and  others.  From  the  judgment  Mc- 
Gehee appeals.  Affirmed. 

R  W.  Cutrer,  of  Magnolia,  for  appellant  J. 
B.  Sternberger,  of  Magnolia,  for  appellee. 

PER  CURIAM.  Affirmed. 


DOBBINS  &  CANTRELL  v.  THOMPSON. 

(No,  16,159.) 
(Supreme  Court  of  MississippL   Jan.  26, 1914.) 

Appeal  from  Circuit  Court  Pike  County; 
Paul  B.  Johnson,  Judge. 

Action  between  Dobbins  &  Cantrell  and  M. 
L.  Thompson.  From  the  judgment  Dobbins  A 
Cantrell  appeal  Affirmed. 

R.  L.  Bullard,  of  Laurel,  for  appellants. 
Currie  &  Currie,  of  Hattiesburg,  for  appellee. 

PER  CURIAM.  Affirmed. 


MEYER  v.  GEO.  F.  DITTMAN  BOOT  4 
SHOE  CO.    (No.  16,173.) 
(Supreme  Court  of  Mississippi.  Jan.  26, 1914.) 

Appeal  from  Circuit  Court,  Pike  County ;  D- 
M.  Miller.  Judge. 

Action  between  David  Meyer  and  the  Geo.  F. 
Dittman  Boot  &  Shoe  .Company.  From  the 
judgment,  Meyer  appeals.  Affirmed. 

R.  W.  Cutrer,  of  Magnolia,  for  appellant  J» 
B.  Sternberger,  of  Magnolia,  for  appellee. 

PER  CURIAM.  Affirmed. 

Digitized  by  Google 


La.)  AND  R  US  y. 


KAUFMAN  t.  EQUITABLE  LIFE  INS.  80C. 
(No.  16,309.) 

(Supreme  Court  of  Mississippi.   Jan.  26,  1914.) 

Appeal  from  Chancery  Court,  Lowndes  Coun- 
ty; J.  F.  McCool,  Chancellor. 

Action  between  Henry  H.  Kaufman  and  the 
Equitable  life  Insurance  Society.  From  the 
judgment,  Kaufman  appeals.  Affirmed. 

Wm.  Baldwin,  of  Columbus,  for  appellant. 
Stunhvant,  Owen  &  Garnett,  of  Columbus,  for 
appellee. 

PER  CURIAM.  Affirmed. 


LACEY  LUMBER  CO.  v.  POITEVANT  ft 
FAVRE  LUMBER  CO.    (No.  16,224.) 

(Supreme  Court  of  Mississippi.   Jan.  26,  1914.) 

Appeal  from  Chancery  Court,  Pearl  River 
County;  R.  E.  Sheehy,  Chancellor. 

Action  between  the  Lacey  Lumber  Company 
and  the  Poltevant  &  Favre  Lumber  Company. 
Judgment  for  the  Poitevant  ft  Favre  Lumber 
Company,  and  the  Lacey  Lumber  Company  ap- 
peals.  Affirmed,  with  remittitur. 

Hayes  ft  Mayes,  of  Jackson,  for  appellant 
Bowers  ft  Griffith,  of  Golfport,  and  McDonald 
4  Marshall,  of  Bay  St  Louis,  for  appellee. 

PER  CURIAM.  Affirmed,  with  remittitur. 


CROSBY  v.  TOWN  OF  SUMRALL. 
(No.  17,011.) 

{Supreme  Court  of  Mississippi.    Feb.  9,  1914.) 

Appeal  from  Circuit  Court,  Lamar  County; 
A.  E.  Weathersby,  Judge. 

Ed  Crosby  was  convicted  of  violating  an  ordi- 
nance of  the  Town  of  Sumrall  prohibiting  the 
tale  of  liquor,  and  appeals.  Affirmed. 

Holcomb  ft  Draughn,  of  Sumrall,  for  appel- 
lant 

PER  CURIAM.  Affirmed. 


0OPELAND  v.  STATE.    (No.  17,092.) 
(Supreme  Court  of  Mississippi.   Feb.  9,  1914.) 

Appeal  from  Circuit  Court  Kemper  County; 
Thee.  B.  Carroll,  Judge. 

Pat  Copeland  was  convicted  of  selling  liquor, 
and  appeals.  Affirmed. 

PER  CURIAM.  Affirmed. 


WEBB  v.  STATE.    (No.  17,180.) 
(8npreme  Court  of  Mississippi.    Feb.  9,  1914.) 

Appeal  from  Circuit  Court  Amite  County; 
K .  E.  Brown,  Judge. 

Carey  Webb  was  convicted  of  carrying  a  con- 
cealed weapon,  and  appeals.  Affirmed. 

C.  P.  Gordon,  of  Liberty,  for  appellant  Frank 
Johnston,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 
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ANDRUS  v.  CORNWELL  et  aL 
(Supreme  Court  of  Louisiana.    Jan.  5,  1914. 
Rehearing  Denied  Feb.  2,  1914.) 

(ByUabug  hy  the  0<Htrt.) 

1.  'Bankbuptct  (5  419*)—  Discharge— Action 
to  Sit  Aside— Jubisdiotion. 

Where  a  United  States  District  Court  has 
granted  a  discharge  to  a  bankrupt,  an  action 
to  set  aside  the  discharge  on  the  ground  that 
the  bankrupt  concealed  some  of  his  property 
must  be  a  direct  action  brought  in  the  court 
that  granted  it,  and  it  is  only  where  the  dis- 
charge is  an  absolute  nullity  that  any  other 
court  has  a  right  to  so  declare  it 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  «  848-862;  Dec  Dig.  §  419.*] 

2.  Bankbuptct  (J  418*)— Rm  Judicata. 

Where  the  trustee  of  a  bankrupt  opposes 
his  discharge  on  the  ground  that  he  has  failed 
to  turn  over  property  belonging  to  him,  but 
standing  in  his  wife's  name,  and  the  United 
States  court,  wherein  the  bankruptcy  is  pend- 
ing, holds  that  the  property  is  not  that  of  the 
bankrupt,  but  that  the  paraphernal  property  of 
the  wife,  the  judgment  concludes  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  K  764-771;  Dec.  Dig.  f  418.*] 

8.  Bankbuptct  (1417*)— Discharge— Action 

to  Set  Abide— Limitation. 

An  action  to  set  aside  the  discharge  of 
a  bankrupt  must  be  a  direct  action  and  must  be 
brought  within  a  year  of  the  discbarge,  and, 
even  if  this  court  had  jurisdiction  of  an  action 
to  set  aside  the  judgment  of  discharge  of  the 
United  States  Court,  it  could  not  do  so,  as 
more  than  a  year  has  elapsed  since  the  judg- 
ment of  discharge  was  rendered. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  ||  867-871;  Dec.  Dig.  |  417.*] 

Provosty,  J.,  dissenting. 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia,  Wm.  Campbell, 
Judge. 

Action  by  Martin  J.  Andrus,  trustee, 
against  Mrs.  Lavancha  M.  Comwell  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeals.  Affirmed. 

Smith  ft  Carmonche,  of  Crowley,  for  appel- 
lant Shelby  Taylor  and  J.  A.  Gremilllon, 
both  of  Crowley  (Chappuls  ft  Holt,  of  Crow- 
ley, of  counsel),  for  appellees. 

BREAUX,  C.  J.  This  is  a  suit  by  the  trus- 
tee in  bankruptcy  of  Ellis  Corn  well  against 
his  wife  to  compel  her  to  deliver  to  the  bank- 
ruptcy of  Ellis  Cornwell,  her  husband,  cer- 
tain grounds  and  improvements  thereon  in 
Crowley  in  block  6  (125),  numbered  8,  10,  1L 
12, 13, 14, 16, 16.  It  is  alleged  that  she  claims 
to  have  bought  these  lots  from  her  son, 
Chamller  Cornwell,  on  the  10  th  of  May,  1899. 
That  after  her  purchase,  the  improvements 
thereon  were  constructed. 

That  although  in  her  name,  the  property 
was  bought  by  the  community  between  Ellis 
Comwell  and  his  wife,  Mrs.  Lavancha  M. 
Lyons,  for  the  price  and  the  Improvements 
were  paid  with  community  funds. 

The  plaintiff,  trustee,  asks  that  this  prop 


see  unit  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Index** 

Digitized  by  Google 


222 


64  SOUTHERN  REPORTER 


erty  be  declared  to  be  the  property  of  the 
community  and  subject  to  the  claim  of  her 
husband's  creditors. 

Ellis  Cornwell  Is  Insolvent,  and  has  been 
declared  a  bankrupt  upon  his  own  petition. 

The  trustee  asks  that  the  property  be  de- 
livered to  him  in  order  that  it  may  be  sold 
by  him  and  the  proceeds  applied  to  pay  the 
debts  of  Ellis  Cornwell. 

The  wife,  Mrs.  Lavancha  M.  Cornwell, 
claims  the  land  as  her  own,  also  the  im- 
provements; she  gives  the  details  of  the  price 
to  show  that  the  land  and  the  improvements 
were  paid  for  from  her  separate  paraphernal 
funds,  Inherited  from  her  father  and  mother, 
over  which  she  had  complete  control  and 
management;  that  she  paid  the  taxes  there* 
on  and  always  exercised  the  dominion  of  an 
owner  over  the  property. 

An  exception  was  interposed  by  the  de- 
fendants, Including  the  plea  of  res  judicata. 
They  therein,  in  substance,  alleged  that  on 
January  17,  1909,  Ellis  Cornwell  was  ad- 
judged a  bankrupt  In  the  District  Court  of 
the  United  States  for  the  Western  District 
of  Louisiana ;  that  on  the  23d  of  February. 

1909,  he  applied  for  his  discharge,  which  An- 
drus,  trustee,  opposed  as  representative  of 
the  creditors,  alleging  that  on  November  4, 

1910,  a  judgment  was  rendered  by  the  Hon. 
Alex  Boarman,  Judge  of  the  federal  court, 
dismissing  the  opposition  and  discharging 
Cornwell  from  his  debts. 

In  proof  of  the  allegation,  plaintiff  in  ex- 
ception (defendant  In  suit)  produced  copies  of 
the  proceedings  of  the  District  Court  of  the 
United  States. 

The  Judgment  of  the  federal  District  Court, 
dated  the  4th  day  of  November,  1910,  dis- 
charged the  bankrupt  from  all  debts  provable 
by  act  of  Congress  which  existed  on  the  17th 
day  of  January,  1909,  on  which  day  the  peti- 
tion for  adjudication  was  filed. 

This  judgment  became  effective  if  no  oppo- 
sition Is  filed  within  twenty  days  from  date 
of  judgment. 

Defendants  pleaded  this  discharge  as  res 
judicata. 

Within  the  20  days,  Andrus,  trustee,  filed 
an  opposition  to  the  discharge  of  the  bank- 
rupt, in  which  he  represented:  That  he  filed 
an  opposition  to  the  discharge  of  the  bank- 
rupt on  March  23,  1909.  That  there  was  a 
hearing  on  the  opposition  in  which  testimony 
was  taken  and  submitted  to  the  referee. 
That  a  judgment  was  rendered  on  the  4th 
day  of  November,  1910,  discharging  the  bank- 
rupt. 

His  opposition,  filed  on  November  28,  1910, 
sets  forth  that  he  has  the  right  to  a  new 
trial  on  the  ground  that  the  judgment  of  dis- 
charge is  contrary  to  law  and  evidence;  that 
the  property  did  not  belong  to  Mrs.  Lavancha 
M.  Cornwell,  although  title  was  taken  in  her 
name;  but  that  the  property  belonged  to 
Mr.  Cornwell,  the  husband,  who  was  not  en- 
titled to  his  discharge. 


On  this  application  for  a  new  trial,  the  fed- 
eral judge  ordered  that  the  referee  take  up 
the  matter  alleged  for  the  new  trial  and  or- 
dered that  evidence  be  taken. 

After  the  evidence  had  been  taken  and  due 
proceedings  had,  the  judge  of  the  federal 
District  Court  rendered  a  final  judgment 
overruling  and  dismissing  the  opposition  of 
the  trustee  and  pronouncing  the  judgment 
final. 

The  judge  of  the  state  district  court  heard 
the  plea  of  res  Judicata,  filed  before  his  court 
in  the  suit  brought  therein  by  the  trustee, 
maintained  the  plea,  and  dismissed  the  suit 

The  trustee  appealed  to  this  court. 

Plaintiff  very  earnestly  urged  that  the 
claim  to  the  property  is  only  colorable,  and 
for  that  reason  the  bankruptcy  court  has 
Jurisdiction  to  compel  the  surrender  of  the 
property  In  bankruptcy  in  order  that  It  may 
be  sold  and  the  proceeds  distributed  among 
the  creditors. 

Learned  counsel  quotes  the  following  in  his 
brief:  If  there  is  any  case  In  which  It  does 
not  possess  that  power,  it  Is  when  the  claims 
are  apparently  bona  fide,  citing  Federal  Stat- 
utes Annotated,  vol.  1,  supplement  1912. 

The  principle  above  laid  down  is  correct: 
it  is  only  lacking  in  its  applicability  to  the 
issues  in  the  present  case,  for  a  court  of 
competent  Jurisdiction  has  decided  that  the 
trustee  could  not  lay  hold  of  the  property  and 
has  considered  and  decided  all  other  points, 
sufficient  at  any  rate  to  bind  the  trustee  and 
prohibit  him  from  proceeding  in  another  court 
to  undo  that  which  has  been  done  directly 
by  the  bankruptcy  court.  The  court  in  addi- 
tion must  have  concluded  that  the  deed  was 
at  least  bona  fide. 

[2]  The  next  position  taken  by  plaintiff, 
the  trustee,  was:  That  the  property,  though 
in  the  name  of  the  wife,  was  presumed  to 
belong  to  the  bankrupt,  and  that  it  passed 
to  the  trustee  under  section  70  of  the  bank- 
rupt law.  Act  July  1,  1898,  c  641,  30  Stat. 
565  [U.  8.  Comp.  St  1901,  p.  3451],  as  amend- 
ed by  Act  Feb.  5,  1903,  c.  487,  §  16,  32  Stat 
800  [U.  S.  Comp.  St  Supp.  1911,  p.  1511]. 
That  the  trustee  could  claim  the  property 
under  the  authority  of  the  presumption  stat- 
ed. That  the  wife  was  a  necessary  party  in 
the  proceedings  in  the  federal  court  as  on  the 
face  of  the  papers  it  was  paraphernal  prop- 
erty. 

If  that  court  acted  upon  the  theory  just 
stated,  it  certainly  concludes  the  trustee  and 
renders  It  impossible  for  him  to  maintain 
the  action. 

As  to  section  70  of  the  Bankruptcy  Law, 
cited,  the  provision  of  a  part  of  this  law  is 
that  the  trustee  is  vested  with  the  title  to 
the  property  of  the  bankrupt.  The  court  did 
not  take  that  view  as  relates  to  the  property 
of  the  wife,  as  it  excluded  it  from  the  prop- 
erty of  the  bankrupt  It  was  certainly  ex- 
cluded in  so  far  as  the  trustee  was  concern- 
ed by  whom  the  question  of  the  ownership  of 
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the  property  was  propounded  and  answered 
unfavorably  to  his  contention.  The  section  In 
question  reads: 

"The  trustee  may  avoid  any  transfer  by  the 
bankrupt  of  his  property  which  any  creditor  of 
such  bankrupt  might  have  avoided,  and  may 
recover  the  property  so  transferred,  or  its  val- 
ue, from  the  person  to  whom  it  was  transfer- 
red, unless  he  was  a  bona  fide  holder  for  value 

frior  to  the  date  of  the  adjudication.  •  *  • 
or  the  purpose  of  such  recovery,  any  court 
of  bankruptcy,  as  hereinbefore  defined,  and 
any  state  court  which  would  have  had  juris- 
diction if  bankruptcy  had  not  intervened,  shall 
have  concurrent  jurisdiction." 

The  federal  court  certainly  has  concur- 
rent jurisdiction  and  positively  decided  that 
the  trustee  has  no  right  to  the  property. 

That  court  had  the  undoubted  authority  to 
act  and  did  act  after  having  considered  the 
title  to  this  property  which  is  in  the  name 
of  the  wife. 

At  this  time  and  In  these  proceedings,  the 
trustee  cannot  escape  the  effect  of  the  judg- 
ment. 

[3]  Not  only  that:  The  bankrupt  applied 
for  his  discharge ;  his  application  was  oppos- 
ed. One  of  the  grounds  of  opposition  was 
that  he  should  surrender  the  property  which 
was  in  the  name  of  his  wife. 

[1]  The  court  considered  the  grounds  of 
the  opposition  and  overruled  and  dismissed 
the  opposition,  and  despite  this  opposition 
discharged  the  bankrupt  on  May  29, 1912.  It 
follows  that  over  a  year  has  elapsed  since 
his  discharge.  No  suit  was  ever  brought  to 
revoke  the  discharge,  nor  has  it  ever  been  at- 
tacked In  any  way.  The  suit  may  be  insti- 
tuted within  a  year  after  the  discharge  for 
a  revocation  of  a  discharge  before  the  court 
of  original  jurisdiction.  The  state  court  has 
no  jurisdiction  to  revoke  the  discharge  grant- 
ed by  the  federal  court.  Under  all  system  of 
law,  the  court  of  original  jurisdiction  alone 
has  the  right  to  revoke  its  judgment  unless 
it  is  absolutely  null  and  void,  and  then  it  may 
be  so  declared  by  any  court.  No  one  asserts 
here  that  the  judgment  is  null  and  void. 
Plaintiff  does  not  attempt  to  revoke  the  dis- 
charge. His  purpose  is  to  treat  the  judgment 
as  ineffective  In  so  far  as  relates  to  the  wife's 
claim  to  the  property.  It  must  be  remember- 
ed that  the  federal  District  Court  decided 
that  this  property  was  not  a  part  of  the  prop- 
erty of  the  bankrupt,  a  decision  which  we 
must  hold  as  binding  in  so  far  as  the  trustee 
is  concerned.  No  appeal  was  taken.  If  the 
trustee  thought  that  the  judgment  was  er- 
roneous, bis  remedy  was  by  appeal.  The 
Circuit  Court  of  Appeal  is  invested  with  ap- 
pellate Jurisdiction.  Foster's  Federal  Prac- 
tice (5th  Ed.)  p.  2337,  |  656. 

There  must  be  a  direct  attack  made  on  the 
discharge;  it  cannot  be  considered  an  ab- 
solute nullity,  and  that  attack  must  be  made 
in  the  federal  court.  It  would  be  the  occa- 
sion of  confusion  If  a  bankrupt  were  subject 


to  an  attack  upon  his  discharge  in  all  courts. 
A  discharge  in  bankruptcy  cannot  be  col- 
laterally attacked.  Young  v.  Stevenson,  73 
Ark.  480,  84  S.  W.  623. 

rt  is  not  impeachable  In  a  state  court  on 
the  ground  that  the  bankrupt  was  guilty  of 
willfully  concealing  property.  Id. 

Here  the  opposition  of  defendant  has  much 
greater  force,  for  all  the  questions  presented 
by  plaintiff  have  heretofore  been  decided  in 
matter  of  the  bankruptcy  proceedings.  Fos- 
ter's Federal  Practice,  voL  2,  p.  2166,  |  643. 

The  trustee  In  bankruptcy  has  the  right  in 
the  bankruptcy  proceedings  to  set  aside  liens, 
preferences,  and  conveyances.  Foster's  Fed- 
eral Practice  (5th  Ed.)  2166,  644. 

If,  however,  the  federal  court  has  jurisdic- 
tion of  the  question  Involved,  as  It  undoubtr 
edly  has,  the  title  here  Is  not  assailable.  If 
there  is  a  right  and  It  was  not  within  the 
reach  of  the  bankruptcy  court  (we  think  it 
was),  then  there  must  be  another  action 
than  the  one  here  instituted.  For  years  this 
action  remained  dormant  on  the  docket  of  the 
civil  district  court  Nothing  was  done  until 
quite  a  time  after  action  had  been  taken  in 
the  bankruptcy  proceedings  and  the  Issues 
decided. 

We  will  note  before  concluding:  Whether 
the  property  belonged  to  the  husband  or  the 
wife  or  the  community  Is  not  a  matter  to  be 
considered,  as  the  question  has  been  decided 
by  a  court  of  competent  jurisdiction.  We 
do  not  consider  it  essential  to  pass  upon  the 
plea  of  res  judicata  further  than  we  have  in 
determining  the  issues  as  heretofore. 

For  reasons  stated,  the  judgment  of  the 
district  court  is  affirmed. 

PROVOSTY,  J.,  dissents. 


(134  La.) 

No.  19,876. 

BELL  v.  GERMAIN  BOYD  LUMBER  CO. 
(Supreme  Court  of  Louisiana.    Jan.  5,  1914.) 

(Syllalut  by  the  Court.) 

1.  Principal  and  Agent  (J  69*)  — Mutual 
Rights  and  Duties— Purchase  by  Agent 
at  Tax  Sale. 

An  agent,  charged  with  the  dnty  of  paying 
taxes  on  certain  lands,  cannot  acquire  title  to 
the  same  by  purchase  at  a  tax  sale.  Quoad  the 
principal,  such  a  purchase  is  a  mere  payment 
of  taxes,  and  vests  no  title  in  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent,  Dig.  §§  130-145;  Dec.  Dig. 
I  69*] 

2.  Taxation  (§  734*)— Tax  Sale— Validity. 

Where  the  evidence  shows  that  certain 
lands  were  assessed  to  certain  parties,  who  paid 
taxes  thereon,  a  tax  sale  of  the  premises  un- 
der another  assessment  for  taxes  of  the  same 
year  will  be  declared  a  nullity. 

[Ed.  Note- 
Cent  Dig.  § 
734*] 


-For  other  cases,  see  Taxation. 
1408,  1470-1473;   Dec.  Dig.  i 
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8.  Evidinob  (|  460*)— Paboi/— Tax  Receipts. 

Incorrect  or  vague  descriptions  of  proper- 
ty indorsed  on  tax  receipts  do  not  conclude  the 
tax  debtor  from  showing;  on  what  particular 
tract  or  tracts  of  land  the  taxes  were  really 
paid. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2116-2128;  Dec.  Dig.  |  460.*] 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Grant;  W.  P.  Blackman, 
Judge. 

Action  by  Alfred  W.  BelL  Sr.,  against  the 
Germain  Boyd  Lumber  Company.  From  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

The  following  is  the  plat  "Plaintiff  B"  re- 
ferred to  in  the  opinion: 


lot  9,  containing  276  acres.  Lot  9  Includes 
portions  of  the  S.  E.  ft  of  section  28,  of  the 
S.  W.  ft  of  section  27,  of  the  S.  B.  ft  of  sec- 
tion S3,  and  of  the  W.  %  of  the  W.  ft  of  sec- 
tion 34. 

Plaintiff  alleged  that  the  defendant  was  In 
actual  possession  of  said  described  property, 
and  engaged  in  cutting  and  removing  the 
timber  therefrom. 

We  annex  plat  marked  "Plaintiff  B"  for 
reference.  In  1893  John  Bell  bought  at  a 
tax  sale  the  following  described  property 
assessed  to  Francois  Ledalr,  unknown  owner, 
to  wit: 

"242«/ioo  land,  being  section  44,  township  8 
north,  range  5  west,  and  fractional  section  87, 
township  7  north,  range  4  west." 


|1AP  SHOWING  UNO  OF  A.ltf  BCLL  -  Ai  FOLLOWS ! 

TRACT  )  and  2  of  Lot  6  j  258 

Lot  7  3*»  - 

■  m  bZ  JlTZZZZ-  J8°  - 

-   9  (oa  Sfc.44-)  -Z76 

13(0 

lastf  ioo  a.  m  lots  8%*d9__     10  0 


O.  H.  McCain,  of  Colfax,  for  appellant 
Harry  Gamble,  of  New  Orleans,  and  John  D. 
Wilkinson,  of  Shreveport,  for  appellee. 

LAND,  J.  This  case  is  before  us  on  a 
second  appeal,  having  been  remanded  for 
further  evidence.  See  131  La.  974,  60  South. 
636.  Judgment  was  again  rendered  in  favor 
of  the  defendant,  and  the  plaintiff  has  ap- 
pealed. 

[1-3]  Spanish  section  44  was  confirmed  to 
Francois  Leclair  as  containing  230.68  acres. 
This  section  appears  on  the  Waddell  map  as 


In  1901  Mrs.  Virginia  Bell  bought  at  a  tax 
sale  the  following  described  property  assessed 
to  John  Bell,  to  wit: 


"244  acres,  Spanish  section  44,  T.  8  N. 
west" 


R  5 


In  March,  1906,  Alfred  W.  Belt  8r.,  bought 
at  a  tax  sale  the  following  described  proper- 
ty, to  wit: 

"608  acres  less  100  acres— Lots  8  and  9,  ex- 
cept 100  acres  in  lot  8,  township  8,  range  5 
west  Spanish  section  44,  'Waddell  survey.' 


•For  other  cum  »ee  sun*  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  a  Rep'r  Index* 
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The  assessment  under  which  the  tax 
was  made  reads  as  follows: 

"Succession  of  Virginia  Bell,  A.  W.  Bell,  Agt 

"008  acres,  lots  8  and  9,  except  100  acres; 
and  lot  8,  T.  8  N.,  R.  5  west,  Spanish  section 
44,  Waddell  surrey." 

Mrs.  Virginia  Bell  died  in  1001,  and  A.  W. 
Bell,  the  surviving  husband,  acted  as  the 
agent  of  her  succession,  and  had  the  property 
sold  for  taxes  for  the  purpose  of  buying  it  in 
for  himself. 

Bell  transferred  the  lands  to  one  of  his 
sons,  who  shortly  afterwards  reconveyed  the 
property  to  his  father. 

The  defendant  assails  the  tax  sale  to  Bell 
on  the  ground  that  taxes  for  1905  had  been 
previously  paid  by  the  authors  of  its  titles. 
On  January  2,  1906,  Richmond  Willis  paid 
taxes  for  1905  on  the  following  described 
lands,  to  wit: 

"235  acres,  that  part  of  lot  9  and  tract  3  of 
lot  8.  Waddell  land,  S.  &  W.  of  Will  Rogers,  in 
Sees.  33  and  34,  T.  8,  R.  5  W." 

In  the  sale  from  Rogers  to  Harrison  made 
In  1895,  the  tract  is  described  "the  north  end 
of  lot  nine  and  the  north  end  of  tract  three 
of  lot  eight  of  Waddell  survey."  From  the 
tax  receipt  of  Harrison  for  the  year  1905,  it 
appears  that  he  also  paid  taxes  on  some 
portion  of  lot  9. 

In  April,  1880,  S.  K.  Williams  sold  to  Mrs. 
Mary  M.  Christy,  wife  of  William  Christy,  a 
tract  of  land  described  as  follows: 

"Beginning  at  the  northwest  corner  of  the 
lands  known  as  the  Waddell  tract.  Sec.  28,  -T. 
8,  R.  5  W.,  and  running  thence  sonth  eight  de- 
crees east  for  seven  hundred  and  twenty  six 
(726)  yards,  thence  east  eight  degrees  north 
for  fonr  hundred  and  ninety  (490)  yards  to  the 
line  dividing  lots  8  and  9  of  the  Waddell  tract, 
thence  north  fifteen  degrees  west  for  five  hun- 
dred and  fifty  (550)  yards  to  the  baok  line  of 
the  Waddell  tract,  'thence  west  twenty  degrees 
north  for  five  hundred  yards  to  the  place  of  be- 
ginning, containing  aixey- three  acres  more  or 
less,  together  with  all  and  singular  the  premises 
and  appurtenances  thereto  belonging  or  in  any 
viae  appertaining." 

This  description  covers  the  northwest  part 
of  lot  9  or  section  44.  It  appears  that  W.  P. 
Christy  bought  40  acres  of  land  adjoining  the 
63  acres  on  the  south.  Christy  testified  to 
the  occupancy  and  possession  of  these  tracts 
since  the  year  1880,  and  that  he  and  his  wife 
never  owned  other  lands.  Plaintiff's  map  C 
shows  the  "Molly  Christy  tract"  as  marked 
"B,"  "B,"  "B." 

The  tax  receipts  In  the  record  shows  that 
from  1884  to  1905,  Mrs.  Christy  and  her  hus- 
band paid  property  taxes  on  land,  properly 
described,  mlsdescribed,  and  sometimes  not 
described  at  all.  As  a  general  rule,  the  re- 
ceipts called  for  103  acres.  For  the  year 
64  SO.— 15 


1905  Mrs.  Christy  paid  $5.35  on  real  estate 
described  as  follows: 

"108  acres  N.  E.  %  of  S.  B.  Sec.  33,  T. 
8,  R.  5  W„  WaddelTaurvey." 

The  sectional  description  is  incorrect,  but 
the  number  of  acres,  and  the  reference  to  the 
Waddell  survey,  taken  in  consideration  with 
the  titles  of  the  parties  and  other  tax  re- 
ceipts, and  the  fact  that  the  Christys  owned 
only  two  pieces  of  real  estate,  aggregating 
103  acres,  sufficiently  identified  the  land. 
Mrs.  Christy  continued  to  pay  taxes  on  the 
same  land  down  to  the  year  1911. 

Richmond  Willis  paid  taxes  for  the  year 
1905,  on  the  following  described  real  estate: 

"235  acres,  that  part  of  lot  9  and  tract  3,  lot 
8,  Waddell  lands,  S.  and  W.  of  Will  Rogers, 
being  in  Sees.  33  and  34  of  T.  8,  R  5  W." 

In  1889  John  Young  sold  to  Willis  Rogers— 

"the  north  end  of  lot  9  and  the  north  end  of 
tract  3,  lot  8,  of  WaddeU  survey." 

In  1895  Rogers  sold  by  same  description 
to  T.  J.  Harrison.  In  1896  R  L.  Lowe  sold 
to  Richmond  Willis— 

"all  that  part  of  lot  9  and  all  that  part  of  tract 
3  of  lot  8  of  Waddell  survey  sonth  and  west  of 
Will  Rogers'  land  as  surveyed,  etc,  containing 
in  the  aggregate  235  acres  of  land,  more  or 
less." 

This  description  covers  the  south  and  west 
part  of  lot  9.  Map  O,  filed  by  plaintiff,  shows 
that  the  Richmond  Willis  tract  marked  "A," 
"A,"  "A,"  includes  the  south  and  southwest 
parts  of  lot  9. 

T.  J.  Harrison  paid  taxes  for  1905  on  1,020 
acres  of  land,  including— 

"100  acres  in  the  W.  %  of  S.  W.  Sec.  27, 
and  part  of  N.  W.  section  34,  *  •  •  town- 
ship 8,  R.  5  W." 

Lot  9  lies  partly  in  the  said  sections,  and 
the  maps  and  deeds  show  that  Harrison  own- 
ed the  north  part  of  lot  9  or  Spanish  section 
44.  The  three  tax  receipts  for  the  year 
1905  were  Intended  to  cover  all  of  said  lot 
or  section.  If  any  part  thereof  was  omitted, 
it  has  escaped  our  scrutiny,  and  has  not  been 
pointed  out  by  the  plaintiff.  A.  W.  Bell,  Sr., 
has  no  title  to  the  lands  sued  for  except 
what  he  derived  from  the  tax  sale  of  1906. 
As  "agent"  of  the  succession  of  Mrs.  Vir- 
ginia Bell,  his  purchase  at  tax  sale  was  a 
mere  payment  of  the  taxes  for  1905.  Cooley 
on  Taxation  (3d  Ed.)  965-968.  Hence  by  such 
purchase  the  plaintiff  acquired  no  title  as 
against  the  succession  of  Virginia  Bell. 
Whether  the  said  succession  acquired  a  title 
by  the  tax  purchase  made  by  Mrs.  Bell  need 
not  be  considered. 

Judgment  affirmed. 
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(184  La.) 

No.  19,840. 

SUCCESSION  OF  LUND  v.  BACCICH  & 

DE  MONTLUZIN. 
(Supreme  Court  of  Louisiana.   June  80,  1918. 
On  Rehearing,  Feb.  2,  1914.) 

(SyUabu$  by  the  Court.) 

1.  Executors  and  Administrators  (f  372*)— 
Salb  of  Property— Proceedings  Against 
Adjudicates— Jurisdiction. 

A  court  which  hag  authority  to  order  the 
sale  of  property  in  a  probate  proceeding  has 
jurisdiction  to  compel  the  adjudicatee  at  the 
sale  to  complete  his  contract,  although  he  may 
not  reside  within  the  parish  over  which  the 
court  has  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  81  1518,  1527 ;  Dec. 
Dig.  |  372.*] 

2.  Judgment  (I  540*)— Res  Judicata— Pua. 

Where  the  parties  to  Buits  are  not  the  same 
and  the  facts  are  different  the  plea  of  res  judi- 
cata will  not  lie. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  1079;  Dec.  Dig.  |  540.*] 

3.  Executors  and  Administrators  (I  372*)— 
Sale  of  Property— Proceedings  Against 
Adjudicatee  —  Sufficiency  of  Evidence. 

Tbe  evidence  of  the  various  witnesses  shows 
that  the  land  in  question  is  not  cut  by  a  bayou 
and  is  not  public  land,  and  is  therefore  not  sub- 
ject to  the  objections  of  defendant  on  this  point 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  1518,  1527; 
Dec  Dig.  fi  372.*] 

4.  Executors  and  Administrators  (I  372*)— 
Sale  of  Property— Proceedings  Against 
Adjudicates  —  Defense  —  Existence  of 
Mortgage. 

As  the  mortgage  on  the  property  is  to  be 
paid  out  of  the  purchase  price  and  the  vendee 
tendered  a  title  free  from  all  incumbrances,  they 
cannot  urge  this  mortgage  as  a  reason  for  not 
accepting  title. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  81  1518,  1527; 
Dec  Dig.  8  372.*] 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Rapides;  W.  F.  Blackman, 
Judge. 

Proceedings  by  Succession  of  Lund  against 
Bacdch  &  De  Montluzln,  adjudicatees,  on 
rule  to  show  cause  why  they  should  not  be 
ordered  to  accept  title  and  make  payment 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed  on  rehearing. 

W.  C.  &  J.  B.  Roberts,  of  Colfax,  and  Fos- 
ter, Milling,  Brian  k  Saal,  of  New  Orleans, 
for  appellant  White  &  Thornton  &  Hollo- 
man,  of  Alexandria,  and  F.  J.  Dreyfous  and 
A.  D.  Danziger,  both  of  New  Orleans,  for  ap- 
pellees. 

PROVOSTT,  J.  Real  estate  situated  in 
New  Orleans  having  been  offered  for  sale  at 
public  auction  in  New  Orleans  by  virtue  of 
an  order  made  by  the  district  court  of  the 
parish  of  Rapides  in  the  matter  of  the  suc- 
cession of  H.  W.  S.  Lund,  in  course  of  ad- 
ministration in  said  court,  and  the  defend- 
ants Bacdch  and  De  Montluzln,  residents 
of  New  Orleans,  having  become  the  adjudi- 


catees, and  having  refused  to  accept  title, 
the  present  proceeding  was  instituted  against 
them  in  said  court 

It  is  a  rule  to  show  cause  why  they  should 
not  be  ordered  to  accept  title,  and  be  con- 
demned to  pay  the  price  of  said  adjudica- 
tion; or,  in  case  of  their  failure  to  do  so 
within  five  days  from  rendition  of  judgment, 
why  said  property  should  not  be  sold  a  la 
folle  enchere. 

They  pleaded  to  the  Jurisdiction  of  the 
Rapides  court,  ratione  persona?.  The  rule  is 
that  a  party  can  be  sued  only  at  his  domicile. 
C.  P.  162.  To  that  rule  there  are  exceptions; 
and  the  plaintiff  in  rule  contends  that  this 
case  falls  within  the  exceptions  stated  in  ar- 
ticle 164,  0.  P.,  as  follows: 

"In  matters  relative  to  successions,  the  de- 
fendants, though  domiciliated  elsewhere,  must 
be  cited  to  appear  before  the  court  of  the  place 
where  the  succession  has  been  opened. 

"1.  In  all  suits  brought  by  the  heirs  against 
each  other,  until  after  partition  inclusively. 

"2.  In  all  suits  brought  by  the  creditors  of 
the  deceased  previous  to  the  partition. 

"8.  In  all  suits  -relative  to  the  execution  of 
testamentary  dispositions  until  the  final  settle- 
ment of  the  affairs  of  the  estate  has  been  ef- 
fected. 

"4.  When  a  partition  of  a  succession  has 
been  or  may  be  made  belonging  to  one  or  sever- 
al heirs,  who  are  present  or  represented  there- 
in, all  the  real  and  personal  actions,  or  others 
which  are  relative  to  said  succession,  shall  be 
brought  against  the  said  heirs  before  the  court 
where  the  said  succession  Is  opened." 

The  present  case,  manifestly,  does  not 
come  within  either  the  letter  or  die  spirit  of 
any  one  of  these  exceptions.  It  remains 
therefore  under  the  rule. 

In  the  case  of  Succession  of  Carraby,  3 
Rob.  349,  the  syllabus  reads: 

"Where  a  stranger  to  a  succession  withholds 
the  price  of  property  purchased  at  a  sale  of 
its  effects,  an  action  for  the  amount  can  be 
brought  only  before  a  court  of  ordinary  juris- 
diction." 

The  judgment  appealed  from  is  therefore 
set  aside,  the  plea  to  the  jurisdiction  is  sus- 
tained, and  the  rule  of  plaintiff  is  dismissed, 
with  costs  in  both  courts. 

On  Rehearing. 

BREAUX,  C.  J.  Bacdch  &  De  Montluzln, 
at  a  succession  sale  of  property  belonging  to 
the  succession  of  H.  W.  S.  Lund,  became  the 
adjudicatees  of  the  tract  of  land  of  the 
late  H.  W.  S.  Lund.  After  the  adjudication, 
they  refused  to  sign  the  deed  of  sale  made  to 
them  in  accordance  with  the  adjudication. 

Because  they  would  not  comply  with  their 
bid,  the  testamentary  executrix  of  the  suc- 
cession sought  by  rule  to  compel  them. 

The  rule  recites  the  price  of  the  adjudica- 
tion, and  gives  a  description  of  the  property. 
It  also  mentions  that  10  per  cent  of  the 
price  was  deposited  as  required,  to  use  a 
well-understood  expression  in  business,  "to 
hold  the  bid."    In  the  prayer  of  the  rule, 


•For  other  cuss  see  same  topic  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig.  Key-No.  Series  *  Rep'r  Indtse* 
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plaintiffs  ask  an  order  from  the  court  to 
compel  these  adjudlcatees  to  sign  the  nota- 
rial deed  tendered  and  pay  the  price,  which 
amounted  to  $42,975,  with  8  per  cent  per 
annum  Interest  from  December  7,  1911. 
There  were  other  recitals  In  connection  with 
the  price  and  other  details  gone  into,  in  re- 
gard to  it 

In  the  alternative,  plaintiffs  In  rale  ask 
that  the  property  be  resold  after  legal  de- 
lays and  advertisements  at  the  risks  and  ex- 
pense of  the  defendants  In  rule. 

Part  of  the  prayer  asks  for  specific  per- 
formance. Although  lnartfully  drawn,  ef- 
fect Is  given  to  It  The  demand  was  sub- 
stantially for  a  sale  a  la  folle  encnOre. 

The  defendants  In 'the  first  place  pleaded 
res  judicata. 

In  the  case  of  Zagama  v.  City  of  New  Or- 
leans et-al.,  128  La.  886,  54  South.  916,  be- 
tween different  parties  and  relating,  not  to 
the  same  property,  but  to  property  on  the 
Gentilly  Road,  this  court  decided  adversely 
to  the  issues  presented  in  this  case;  but  it 
most  be  said  here  that  the  evidence  material- 
ly differed  between  the  two  cases.  The  deci- 
sion rendered  in  this  case  is  cited  as  res  judi- 
cata. Zagama  v.  City  of  New  Orleans,  128 
La.  388,  54  South.  916. 

The  defendants  filed  an  exception  in  the 
district  court  to  the  jurisdiction  of  the  court 
as  they  resided  in  the  city  of  New  Orleans, 
and  not  in  Rapides  parish,  where  the  late  H. 
W.  S.  Lund  lived  at  the  time  of  his  death. 

The  defendants  pleaded  the  general  issue 
except  in  so  far  as  they  admitted  certain 
facts  alleged.  They  admitted  that  they  pur- 
chased at  public  auction  on  December  7, 1911, 
for  the  price  before  mentioned,  but  they  de- 
nied that  a  good  title  had  been  tendered  to 
them;  that  on  the  contrary,  it  Is  a  title  sug- 
gestive of  lawsuits.  They  represent*  that  It 
was  the  duty  of  the  vendor  to  deliver  the 
land  which  they  have  agreed  to  sell,  which 
plaintiffs  failed  to  do. 

They  alleged  further  that  the  city  of  New 
Orleans  was  entitled  to  a  right  of  servitude 
of  way  along  the  banks  of  Bayou  Gentilly, 
or  that  In  any  event  the  said  Bayou  Gentilly 
is  (no)  part  of  the  public  domain,  but  that 
the  cdty  has  the  right  to  convey  its  rights  to 
the  bayou  and  to  the  roads. 

If  that  be  correct,  then  they  claim  that 
they  are  entitled  to  a  reduction  of  the  price 
proportionate  to  the  value  and  extent  of  the 
Property  adjudicated  to  them  to  which  no 
title  can  be  given,  and  for  which  no  tender 
has  ever  been  made.  They  represent :  That 
▼alue  of  the  property  tendered  to  them  has 
deteriorated  on  account  of  the  Bayou  Gentil- 
ly and  the  roads  to  which  the  city  of  New 
Orleans  has  a  right  of  servitude.  That 
because  of  this  alleged  servitude  the  property 
is  worth  less  than  they  had  a  right  to  think 
it  was  worth  at  the  time  it  was  adjudicated 
to  them.  That  the  bayou  and  the  roads  di- 
vide the  front  of  the  property  and  leave  a 
mall  margin  along  the  present  Bayou  Gen- 


tilly Road.  They  also  said  that  it  was  their 
intention  originally  to  pay  cash  for  the 
property;  that  in  the  event  the  court  found 
that  the  title  is  sufficient  to  the  entire  tract 
then  that  they  should  not  be  condemned  to 
pay  more  than  the  legal  rate  of  Interest  less 
the  amount  deposited  by  them  In  the  hands 
of  the  auctioneer.  They  ask  for  a  dismissal  of 
the  rule  taken  out  against  them,  and  In  the 
alternative  that  the  succession  be  condemned 
to  pay  to  them  that  portion  of  the  price  of 
the  land  of  which  the  succession  Is  In  posses- 
sion. 

The  first  proposition  for  discussion  (raised 
by  defendants  for  the  first  time  on  appeal)  re- 
lates to  the  plea  for  specific  performance  and 
the  alternative  plea  for  a  resale  urged  by 
plaintiffs  in  rule,  which  they  aver  is  not 
sufficiently  clear  to  sustain  a  judgment 

It  is  hardly  proper  at  this  time  to  dismiss 
the  action  on  the  grounds  urged.  The  de- 
fendants In  rule  are  called  upon  by  it  to 
specifically  perform  their  contract  and,  in 
case  it  is  not  performed,  then  the  plaintiffs 
ask  that  the  property  be  resold.  In  one  sense 
it  was  possible  to  aver  that  the  defendants 
should  pay  or  that  the  property  be  resold. 
As  an  independent  proposition,  specific  per- 
formance cannot  be  ordered  at  this  time  and 
in  these  proceedings,  by  reason  of  the  fact 
that  the  court  at  the  succession  domicile  is 
without  jurisdiction  to  compel  specific  per- 
formance. The  district  court  of  Rapides  had 
jurisdiction  to  order  the  resale;  but  that 
was  alL  The  court  may  have  jurisdiction  of 
one  of  the  grounds  of  the  action  and  not 
of  another  and  pass  upon  the  former.  The 
question  of  the  right  to  the  resale  will  be 
decided. 

Jurisdiction. 

[1]  We  held  heretofore  in  the  present  case 
that  the  district  court  of  Rapides  parish,  In 
which  the  succession  was  opened,  has  no  ju- 
risdiction of  the  transfer  to  the  defendants, 
and  it  follows  no  authority  to  issue  an  order 
to  resell  the  property. 

Defendants,  after  they  had  become  adjudl- 
catees, declined  to  accept  and  sign  the  deed. 
They  refused  to  complete  the  sale.  They  had 
substantially  bound  themselves  to  sign  this 
deed.  It  was  an  obligation  on  their  part  to 
sign,  but,  owing  to  their  refusal,  it  remains 
an  incomplete  act  in  the  settlement  of  the 
succession.  The  court  had  sufficient  Juris- 
diction to  assert  Its  authority.  By  becoming 
adjudlcatees,  the  defendants  had  made  tbem- 
selves  parties  to  the  proceedings;  they  ren- 
dered themselves  subject  to  the  court's  au- 
thority to  compel  them  to  do  that  which 
they  had  bound  themselves  to  do  or  show 
reasons  to  Justify  their  conduct  Jurisdiction 
continues  until  the  sale  is  completed  and  the 
deed  signed.  Until  then,  the  court  having 
probate  jurisdiction  has  authority  to  compel 
obedience  regarding  the  signing  of  the  auc- 
tioneer's deed  or  to  order  that  the  property 
be  resold. 
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The  following  authority  la  In  point :  Lan- 
dry v.  Connely,  4  Rob.  127. 

A  similar  view  sustaining  the  right  claim- 
ed by  plaintiffs  was  expressed  In  Raquet  v. 
Barron,  6  Mart  (N.  S.)  659. 

The  court  said  In  the  last-cited  case :  The 
court  of  probates  has  jurisdiction  to  compel 
purchasers  to  make  their  contracts  complete 
by  affixing  their  signatures  and  giving  their 
notes. 

This  proceeding  is  one  In  rem. 

See,  also,  Harris  v.  Harris,  12  La.  Ann. 
10 ;  Succession  of  Haggerty,  28  La.  Ann.  87 ; 
Lewis  v.  Casenove,  6  La.  437 ;  Succession  of 
Bobb,  27  La.  Ann.  344  ;  24  Cyc.  p.  30;  Davis 
v.  Trust  Co.,  152  U.  S.  590,  14  Sup.  Ct  693, 
H8  L.  Ed.  563. 

We  think  that  the  Jurisdiction  upon  this 
subject  passed  from  the  parish  courts,  sit- 
ting as  courts  of  probate,  to  the  district 
court  as  relates  to  the  point  here. 

For  reason  stated,  the  decision  hereto- 
fore handed  down  by  this  court  on  this  sub- 
ject is  recalled  and  annulled. 

Res  Judicata. 

[2]  The  plea  of  res  judicata  is  not  sus- 
tained by  the  evidence.  The  parties  to  the 
suit  are  not  the  same  as  those  who  were 
parties  in  the  case  cited  as  sustaining  de- 
fendants' demand,  to  wit,  Zagama  v.  New 
Orleans,  128  La.  388,  54  South.  916. 

As  to  the  identity  of  the  property:  It  Is 
not  the  same,  although  contiguous.  The  evi- 
dence Is  different  in  one  or  two  important 
particulars,  as  stated  above.  But,  on  ac- 
count of  these  important  variances  and  dif- 
ferences in  the  two  cases,  we  must  decline 
to  grant  the  prayer  which  would  result  in 
dismissing  the  present  suit.  The  similarity 
in  the  law  points  decided  is  not  absolute  be- 
cause of  the  difference  In  the  facts. 

On  the  Merita 

[3]  It  appears  that  there  are  dwelling 
houses  standing  where  the  bayou  formerly 
ran.  The  sidewalk  is  on  the  south  bank  or 
elevation  in  front  of  the  Lund  place.  This 
property  measures  6  arpents  by  14  tolses 
front  on  Gentllly  Road  by  a  depth  of  20  ar- 
pents. There  is  a  diversion  in  the  side  line, 
and  in  consequence  the  property  measures  7 
arpents  and  15  toises  In  the  rear.  This 
property  is  about  a  mile  below  Gentllly  Ter- 
race. The  bayou  runs  toward  the  lake,  or 
tbe  east  It  was  stated  by  witnesses  that 
voluntarily  the  owners  of  the  land  in  the 
locality  "have  made  the  roadway  in  front  of 
Gentllly  Terrace  106  feet  There  were  oth- 
er changes  made,  we  are  told.  There  are 
two  ridges,  or  rather  elevations,  on  Gentilly 
extending  on  to  the  Lund  place  and  a  depres- 
sion between  the  two  on  either  side  of  the 
ridge.  Away  from  these  depressions,  the 
lands  are  practically  level.  There  is  no  navi- 
gable stream  at  this  point  and  there  never 
was,  judging  from  the  height  of  the  bottom 


and  the  manner  the  stream  has  had  its  ori- 
gin. Besides,  there  were  trees  and  stumps 
'in  the  former  bayou  which  were  very  old 
and  which  completely  obstructed  navigation. 
Many  of  them  are  still  in  this  bayou.  Every 
one  knows  that  cypress  trees  are  of  slow 
growth.  Some  of  the  trees  In  this  bayou 
have  the  appearance  of  being  over  100  years 
old.  A  map  of  survey  (not  sustained  by 
proof)  was  introduced  in  evidence  to  show 
that  the  stream  was  at  one  time  navigable. 
It  Is  a  survey  made  in  1870  of  private  claims 
and  public  sections.  Well-known  United 
States  deputy  surveyors  agreed  in  stating 
that  this  survey  is  erroneous;  it  shows  an 
attempt  at  meandering  the  stream.  They 
stated  that  only  navigable  streams  are  mean- 
dered under  Instructions  of  the  government, 
and  that  the  government  never  instructed 
any  one  to  run  this  meander  line.  They  tes- 
tified that  they  are  familiar  with  the  instruc- 
tions Issued  by  the  government  They  knew 
the  locality  and  testified  positively  that  the 
depression  in  question  never  formed  a  naviga- 
ble stream.  One  of  these  surveyors  testified 
that  the  level  of  the  bottom  was  too  high, 
even  for  drainage. 

Another  United  States  deputy  surveyor, 
who  is  an  old  man,  testified  that  the  bayou 
was  never  a  navigable  stream  at  the  point 
where  defendants  urged  it  was  navigable. 
He  said  that  there  was  a  mere  depression, 
called  it  a  swale,  between  two  ridges.  He 
corroborated  the  testimony  of  others  that  in 
the  bed  of  this  stream  there  are  cypress 
trees,  underbrush,  prairie  grass.  He  said 
substantially  as  a  witness  that  while  the 
surveyor,  Sulakowski,  was  surveying  in  the 
early  1870's  and  was  attempting  to  meander 
this  low  place,  he  knew  of  his  work.  He 
stated  that  he  was  familiar  with  the  Bayou 
Sauvage,  the  name  of  the  swale ;  it  had  not 
been  navigable,  to  his  personal  knowledge, 
these  past  50  years,  and  from  the  appearance 
of  the  land  it  had  not  been  navigable  for 
at  least  a  century. 

The  secretary  of  the  Gentilly  Terrace  Com- 
mittee, in  charge  of  the  public  works  of 
that  place,  said  substantially  that  it  was  not 
navigable  and  that  he  had  never  heard  that 
it  had  ever  been  navigable.  He  resided  at 
the  place. 

The  title  to  this  land  has  a  history  begin- 
ning from  the  time  of  the  colonies.  The  first 
title  bears  date  from  1778  and  another  from 
1775.  Neither  makes  mention  of  a  stream,  of 
any  consequence  at  any  rate.  The  descrip- 
tions of  the  deeds  in  the  act  subsequent  do 
not  make  mention  of  the  lost  bayou.  The  fol- 
lowing is  a  description  in  the  act  of  April, 
1777,  in  which  it  appears  that  Madam  Pelagie 
Lorainne,  widow  of  Baptists  Brazilier,  con- 
veyed as  follows: 

"The  land  which  I  own,  forming  part  of 
Bayou  Gentilly,  without  any  reservation,  ex- 
cept tbe  same  bayou  with  all  its  denominations. 
The  said  land  is  located  and  bounded  on  one 
side  by  the  land  of  Gabriel  Peysoux,  and  on  the 
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other  side  by  the  said  Antoine  Gilberto  Maxent, 
being  in  the  situation  or  place  in  which  it  may 
be,  either  in  front  or  in  the  rear,  to  start  as 
soon  as  (from)  the  bayou,  which  I  reserve  for 
mfeV.  (Italics  ours.)  I  have  acquired  said 
land  by  inheritance  from  my  said  husband." 

It  is  not  possible  that  this  widow  was  the 
owner  of  a  navigable  bayou,  as  one  would 
hare  to  infer  if  the  description  above  includ- 
ed a  navigable  stream.  It  evidently  did  not 
The  tract  in  the  different  deeds  is  nearly  al- 
ways referred  to  as  fronting  on  Oentilly  Road, 
not  on  any  bayou.  Whatever  may  have  been 
done  by  the  Land  Department  of  the  United 
States  cannot  deprive  owners  of  the  right 
acquired  during  colonial  days  or  prior  to  any 
attempt  (if  any  was  made)  to  have  the  prop- 
erty declared  as  part  of  a  public  domain. 
These  early  grants  are  protected  by  the  first 
treaty  of  Paris,  that  which  ceded  the  terri- 
tory of  Louisiana  to  the  United  States. 

As  to  the  maps:  If  any  have  a  tendency 
to  prove  that  there  was  a  navigable  stream 
on  this  land  as  claimed  by  the  defendants,  it 
must  have  been  over  a  half  a  century  ago. 
The  testimony  Is  overwhelmingly  for  plain- 
tiffs on  this  point.  We  have  read  the  leg- 
ends of  the  different  maps,  and,  after  having 
given  them  serious  consideration,  it  does  not 
appear  by  them  that  there  was  a  navigable 
stream  (only  with  the  exception  of  the  sur- 
rey to  which  we  have  before  referred). 

We  pass  from  the  question  presented  by 
defendant  with  the  statement  that  the  land 
is  not  a  locus  publlcua, 

[4]  In  regard  to  mortgage  upon  the  prop- 
erty: We  find  the  following  In  the  record  as 
testified  to  by  Mr.  Brian,  attorney:  That  the 
mortgages  are  to  be  paid  and  canceled  out  of 
the  cash  portion  of  the  purchase  price.  We 
take  it  that  this  is  not  particularly  objected 
to.  There  is  a  tone  about  his  evidence  which 
leads  us  to  infer  that  it  is  pretty  well  under- 
stood that  this  question  of  itself  is  of  no 
moment. 

We  regret  because  we  are  not  as  positive 
as  we  should  be  on  this  point  that  index  ref- 
erences to  certificate,  page  198  of  the  record, 
is  error ;  there  is  no  certificate  of  mortgage 
copied  on  that  page.  We  assume  that  it  was 
the  certificate  intended. 

Be  all  this  as  it  may,  of  course  the  mort- 
gage must  be  timely  paid. 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  our  judgment  heretofore 
rendered  in  this  case  is  avoided,  annulled, 
and  reversed.  It  is  further  ordered,  adjudg- 
ed, and  decreed  that  the  judgment  of  the  dis- 
trict court  declaring  that  the  court  has  juris- 
diction is  affirmed.  It  is  further  ordered,  ad- 
judged, and  decreed  that  we  take  notice  of 
the  demand  for  specific  performance  only  as 
having  put  defendants  in  default,  and  that  If 
the  latter  do  nqt  sign  the  deed  tendered  to 
them  to  be  signed  within  ten  days  that  the 
property  then  be  resold.    The  amount  Just 


above  alluded  to  which  must  be  paid  is 
147,750.  Of  that  amount  not  less  than  $23,- 
330.33  cash,  balance  at  the  option  of  the 
purchasers,  in  cash  for  equal  amounts  of 
one,  two,  three,  and  four  years,  with  interest 
payable  annually  at  8  per  cent.;  purchasers 
to  assume  all  taxes  for  1911. 

To  copy  literally  and  reiterating  the  terms 
of  the  sale  as  they  are  repeated  in  the  adver- 
tisement: 

Cash  for  not  less  than  two-thirds  of  the 
appraisement  of  the  property,  being  $23,- 
330.33 ;  the  purchaser  to  assume  all  taxes  for 
1911,  and  for  the  balance,  If  any,  or  excess 
of  the  bid  to  be  paid  in  cash  at  the  option 
of  the  purchaser  or  divided  in  four  equal 
Installments,  due  one,  two,  three,  and  four 
years  from  the  date  of  sale,  drawing  Inter- 
est at  the  rate  of  8  per  cent  per  annum  pay- 
able at  the  order  of  the  purchasers  and  by 
him  and  them  indorsed,  said  notes  to  contain 
the  usual  10  per  cent  attorneys'  fees,  special 
mortgage  and  vendor's  privilege  retained; 
notes  and  bonds  to  be  executed;  10  per  cent  de- 
posited heretofore  to  be  credited  on  the  price. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  is 
annulled,  avoided,  and  reversed;  the  appel- 
lants pay  the  cost  of  appeal  and  of  the  dis- 
trict court 

In  reproducing  the  terms  in  our  decree  we 
have  been  obliged  to  reiterate  as  in  the  orig- 
inal in  order  to  convey  the  meaning. 

As  to  the  rate  of  interest  of  which  defend- 
ants and  appellees  complain,  we  make  no 
change  from  8  to  5  per  cent,  as  we  are  not  of 
the  opinion  /that  under  the  terms  of  the  sale 
such  a  change  would  be  Justifiable. 

PROVOSTT,  J.,  being  absent  on  account  of 
illness,  takes  no  part 


CITY  OP  NEW  ORLEANS  v.  WILLIAMS 
(Supreme  Court  of  Louisiana.    Jan.  19,  1914.  > 

(Syllabut  by  the  Court.) 
COUBTS  (8  224*)— SUPBXMB  COUBT— JURISDIC- 
TION. 

Article  86  of  the  Constitution  ef  1898  vests 
the  Supreme  Court  with  appellate  jurisdiction 
in  all  cases  where  the  constitutionality  or  legal- 
ity of  "any  fine,  forfeiture  or  penalty  imposed 
by  a  municipal  corporation  shall  be  in  contesta- 
tion, whatever  be  the  amount  thereof."  Under 
this  clause,  the  jurisdiction  of  the  Supreme 
Court  is  limited  to  the  constitutionality  or  le- 
gality of  the  ordinance  under  which  the  fine, 
forfeiture,  or  penalty  was  imposed,  and  does 
not  extend  to  other  issues,  such  as  the  juris- 
diction of  the  court  below  or  the  legality  of  the 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 

isA487, 6081 600, 614, 616, 617 :  Dec' Di*" 

Appeal  from  Fourth  Recorder's  Court 
(Night  Court)  of  City  of  New  Orleans;  Jo- 
seph Batt  Judge. 

Sam  Williams,  alias  Onion,  was  convict- 
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ed  of  violating  an  ordinance  of  the  City  of 
New  Orleans,  and  appeals.  Dismissed. 

P.  O.  Lassalle,  of  New  Orleans,  for  appel- 
lant I.  D.  Moore,  City  Atty.,  and  John  J. 
Reilley,  Asst  City  Atty.,  both  of  New  Or- 
leans,  for  appellee. 

LAND,  J.  The  defendant  was  prosecuted 
under  certain  city  ordinances  relative  to  dis- 
turbing the  peace,  using  obscene  language, 
and  resisting  arrest 

The  defendant  demurred  on  the  ground 
that  section  15  of  ordinance  No.  1  Com- 
mission Council  Series,  defining  the  ter- 
ritorial jurisdiction  of  the  court  below,  and 
fixing  the  time  and  hours  of  holding  its 
sessions,  is  illegal,  null,  void,  and  unconstitu- 
tional for  various  and  sundry  reasons.  The 
demurrer  was  overruled,  and  the  defendant 
was  tried,  convicted,  and  sentenced  to  pay  a 
fine  of  $26,  or  in  default  thereof  to  serve 
30  days  in  the  parish  prison.  Defendant  ap- 
pealed. 

The  Supreme  Court  has  no  appellate  juris- 
diction over  recorders'  courts  except  in  "cas- 
es in  which  the  constitutionality  or  legality 
of  any  tax,  toll  or  impost  whatever,  or  any 
fine,  forfeiture  or  penalty,  imposed  by  a 
municipal  corporation  shall  be  in  contesta- 
tion, whatever  may  be  the  amount  thereof 
'and*  cases  wherein  an  ordinance  of  a  mu- 
nicipal corporation  *  *  *  has  been  declar- 
ed unconstitutional."  Const  1898,  art  86. 
The  Supreme  Court  evidently  has  no  Juris- 
diction under  the  first  and  last  clauses  of 
the  article  as  above  quoted.  The  second 
clause  applies  to  cases  in  which,  the  consti- 
tutionality or  legality  of  a  fine,  forfeiture, 
or  penalty  imposed  by  a  municipal  corpora- 
tion shall  be  in  contestation.  Is  this  such 
a  case? 

It  is  to  be  noted  that  the  demurrer  does 
not  assail  the  legality  or  constitutionality  of 
the  ordinances  under  which  the  fine  was  im- 
posed. 

In  Mayor,  etc,  of  Baton  Rouge  v.  Mal- 
verhlll,  16  La.  Ann;  215,  the  defendant  was 
fined  $50  by  the  mayor  for  selling  and  re- 
tailing liquors  without  a  license.  It  ap- 
pears that"  the  defendant  excepted  to  the 
jurisdiction  of  the  mayor's  court  on  the 
ground  that  he  only  could  be  prosecuted  by 
indictment  or  information,  and  that  he  was 
entitled  to  a  trial  by  jury,  and  that  all  acts 
of  the  Legislature  vesting  the  mayor's  court 
with  jurisdiction  were  in  violation  of  article 
103  of  the  Constitution  of  the  state  of  Louis- 
iana. 

The  Supreme  Court  dismissed  the  appeal, 
saying: 

'That  all  this  court  can  do  in  such  a  case  is 
to  examine  the  legality  or  constitutionality  of 
the  ordinance,  or  the  constitutionality  of  the 
statute  under  which  the  tax,  toll,  or  impost  or 
municipal  fine,  forfeiture,  or  penalty,  has  been 
imposed.  See  Board  of  Health  v.  Pooley,  Nicol 
&  Co.,  11  La.  Ann.  743;   Poliee  Jury  v.  Vil- 


laviabo.  12  La.  Ann.  788;  State  v.  Third  Jus- 
tice of  the  Peace,  12  La.  Ann.  789." 

This  decision  Is  in  accord  with  prior  ju- 
risprudence on  the  same  subject-matter.  See 
Hennen's  Digest  vol.  1,  pp.  39  and  40.  In 
one  of  the  cases  the  only  question  raised 
was  as  to  the  constitutionality  of  Investing 
judicial  power  In  the  officer  who  rendered 
the  judgment  and  the  Supreme  Court  declin- 
ed to  assume  jurisdiction.  See  Donaldson- 
vllle  v.  Richard,  4,  La.  Ann.  83. 

Where  a  municipal  fine  or  penalty  Is  im- 
posed, the  jurisdiction  of  the  Supreme  Court 
is  limited  to  the  legality  or  constitutional- 
ity of  the  ordinance.  Town  of  Minden  v. 
Crichton,  118  La.  747,  43  South.  395. 

We  are  therefore  constrained  to  dismiss 
this  appeal  on  our  own  motion,  and  it  is  so 
ordered. 


(134  La.) 


L.  A.  BLOUIN  CO.,  Limited,  v.  HEBERT. 
(Supreme  Court  of  Louisiana.   Jan.  19,  1914.) 

(Bylldbt  by  the  Court.) 
Landlord  and  Tenant  (§  323*)— Contract 

— Recovery  for  Advances. 

Where  the  plaintiff  leased  sugar  lands  to 
the  defendant  for  50  cents  per  ton  of  all  cane 
raised  and  delivered  to  the  plaintiff,  in  lieu  of 
rent  and  it  was  stipulated  that  the  defendant 
should  receive  a  certain  price  for  his  cane,  and 
at  the  end  of  the  year  out  of  the  proceeds  of 
the  crop  should  be  paid,  first,  advances  in  mon- 
ey and  supplies  made  by  the  plaintiff  to  the  de- 
fendant, and,  second,  the  rent  as  agreed  upon, 
and  the  crop  failed  on  account  of  overflow,  and 
little  or  no  cane  was  delivered,  and  the  plain- 
tiff thereupon  sued  the  defendant  for  advances 
made,  held,  that  the  contract  did  not  constitute 
a  partnership  or  joint  venture,  and  that  the 
failure  of  the  crop  did  not  affect  plain tifTs 
right  of  action  to  recover  the  balance  due  him 
for  advances  made  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  §g  1360,  1351,  1355, 
1356;  Dec.  Dig.  §  323.*] 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  St  Charles;  Prentice 
E.  Edrington,  Judge. 

Action  by  the  L.  A.  Blouln  Company,  Lim- 
ited, against  Odessl  Hebert  Prom  dismissal 
of  plaintiff's  suit  plaintiff  appeals.  Revers- 
ed and  remanded. 

Robert  J.  Perkins  and  Clifford  E.  Hays, 
both  of  New  Orleans,  for  appellant  Prentice 
E.  Edrington,  Jr.,  and  L.  Robert  Rivarde, 
both  of  New  Orleans,  for  appellee. 

LAND,  ?.  Plaintiff  sued  the  defendant  to 
recover  the  sum  of  $2,442.58,  with  8  per 
cent  interest  per  annum  thereon  from  July 
15,  1912,  for  this,  to  wit: 

"That  under  a  contract  with  said  Odessl  He- 
bert, dated  on  or  about  January  10,  1911,  and 
renewed  from  year  to  year,  your  petitioner, 
between  the  dates  January  10,  1912,  and  July 
15,  1912,  made  advances  to  said  Odessi  He- 
bert in  money,  tools,  implements,  labor,  serv- 
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ices,  moles,  and  merchandise,  amounting  in  all 
to  the  ram  of  $2,490.58,  upon  which  there  is 
a  credit  in  favor  of  said  Hebert  amounting  to 
$48,  leaving  a  balance  due  and  payable  to  peti- 
tioner by  said  Hebert  amounting  to  $2,442.58, 
as  is  fully  shown  by  the  itemized  statement 
hereto  annexed  and  made  part  of  this  peti- 
tion." 

The  said  statement  was  annexed  as  al- 
leged. 

Defendant  prayed  for  oyer  of  the  contract 
alleged  in  the  petition,  and  the  same  was 
produced  and  filed. 

The  writing  Is  headed  "Tenant  Contract," 
and  In  substance  Is  a  lease  for  one  year  of 
129  acres  of  land,  together  with  the  build- 
ings and  Improvements  thereon,  for  the  pur- 
pose of  raising  cane  and  corn  crops.  It  was 
provided  that  all  the  cane  raised  on  the 
premises,  except  such  as  should  be  kept  for 
seed,  should  be  delivered  to  the  lessor,  and 
that  he  should  pay  to  the  lessee  for  each 
ton  of  cane  of  2,000  pounds,  as  weighed  at 
the  Ellington  factory,  85  cents  for  each  cent, 
fraction  thereof  In  proportion,  of  the  weekly 
average  price  of  prime  yellow  clarified  sugar 
as  sold  on  the  New  Orleans  sugar  market 
during  the  week  of  delivery;  said  weekly 
average  price  to  be  established  by  the  secre- 
tary of  the  Louisiana  Sugar  and  Bice  Ex- 
change of  New  Orleans. 

The  contract  further  provided  as  follows: 

That,  in  settling  for  said  cane  at  the  expira- 
tion of  the  year,  parties  of  the  first  part  shall 
deduct  and  retain  from  the  proceeds  of  the 
same: 

"(1)  Whatever  amount  or  amounts  may  have 
been  advanced  the  said  parties  of  the  second 
part  in  cash  or  supplies,  together  with  eight 
per  cent.  (8%)  interest  per  annum  from  the 
date  of  said  advance  until  reimbursed. 

"(2)  Fifty  cents  (50c)  per  ton  for  each  ton 
of  cane  delivered  by  parties  of  the  second  part 
as  aforementioned  in  lieu  of  rent  for  the  said 
land. 

"(3)  Any  and  all  such  amounts  as  may  be  due 
by  parties  of  the  second  part  for  any  and  all 
work  which  should  have  been  done  by  them, 
but  which  they  might  have  failed  to  do  after 
having  been  requested  and  given  fifteen  (15) 
days'  notice,  thereby  necessitating  that  same 
be  done  by  parties  of  the  first  part" 

Defendant  excepted  to  the  petition  on  the 
following  grounds: 

"(1)  That  said  suit  is  improperly  brought  in 
that  there  is  want  of  proper  party  plaintiff. 
"(2)  Vagueness. 
'X3)  No  cause  of  action." 

The  exception  of  no  cause  of  action  was 
maintained,  and  plaintiffs  suit  dismissed. 
Plaintiff  appealed. 

We  make  the  following  extracts  from  the 
opinion  of  the  Judge  a  quo: 

"The  court  is  of  opinion  that  the  contract 
sued  upon  is  not  a  contract  of  lease  until  the 
cane  is  delivered  and  the  price  of  fifty  cents 
per  ton  deducted  as  rent  The  payment  of  the 
rent  is  entirely  conditioned  upon  the  harvesting, 
delivery,  and  acceptance  of  the  cane.  So  the 
payment  of  advances,  supplies,  etc.,  is  also  con- 
ditioned upon  the  harvesting  and  delivery  by 
the  defendant  and  the  acceptance  and  payment 
of  the  price  by  the  plaintiff  company.  The 


contract  is  apparently  a  joint  adventure,  and 
the  defendant  owes  nothing  to  the  plaintiff 
until  the  crop  growing  upon  the  land  is  cultivat- 
ed, harvested,  and  delivered  by  the  defendant 
and  accepted  and  paid  for  by  the  plaintiff.  It 
was  admitted  in  argument,  and  it  is  a  notorious 
fact  of  which  the  court  takes  judicial  cogni- 
sance, that  the  Hymelia  crevasse  destroyed 
every  vestige  of  defendant's  crop." 

The  judge  a  quo  further  expressed  the 
opinion  that  the  contract  In  question  was 
unilateral  and  void  for  want  of  mutuality. 

The  price  of  a  lease  may  consist  in  money, 
or  "In  a  certain  quantity  of  commodities,  or 
even  in  a  portion  of  the  fruits  yielded  by 
the  thing  leased."  Civil  Code,  2671.  In 
the  case  at  bar,  all  the  cane  produced  on  the 
plantation  was  to  be  delivered  to  the  lessor, 
and  the  lease  price  was  fixed  at  50  cents  for 
each  ton  of  cane  so  delivered.  Conceding, 
for  the  sake  of  the  argument,  that  the  con- 
tract in  question  was  not  a  technical  lease 
because  the  price  was  contingent,  on  the 
production  and  delivery  of  cane,  the  agree- 
ment was  nevertheless  a  valid,  bilateral.  In- 
nominate contract,  of  the  nature  of  a  lease. 
Civil  Code,  art  1777;  Helluin  v.  Minor,  12 
La.  Ann.  125;  Phelan  v.  Wilson,  114  La. 
823,  88  South.  570;  Thielman  v.  Gahlman, 
119  La.  350,  44  South.  123.  The  agreement 
to  advance  money,  and  supplies  was  a  sep- 
arate and  distinct  contract,  and  the  provi- 
sion in  the  act  of  lease  that  such  advances 
should  be  first  paid  out  of  the  price  of  the 
cane  was  a  mere  accidental  stipulation, 
which  might  have  been  striken  out  without 
affecting  the  contract  for  the  possession  and 
use  of  the  premises.  Our  learned  Brother 
below  assumed  that  the  contract  of  lease  and 
the  contract  for  advances  were  so  merged 
that  they  could  have  no  separate  existence. 
Assuming  that  the  cane  crop  was  destroyed, 
and  in  consequence  no  rent  was  due  for  the 
use  of  the  place,  and  the  debt  for  advances 
could  not  be  satisfied  out  of  the  proceeds  of 
the  cane,  it  does  not  follow  that  the  defend- 
ant was  relieved  of  his  personal  obligation  to 
pay  for  the  advances,  a  large  part  of  which 
were  invested  by  the  defendant  in  mules, 
wagons,  and  farming  Implements,  as  alleged 
In  the  petition.  Surely  the  failure  of  a  par- 
ticular fund  out  of  which  it  is  stipulated  a 
debt  shall  be  paid  does  not  operate  a  pay- 
ment of  the  obligation.  The  argument  that 
the  payment  for  the  supplies  was  condition- 
ed on  the  production  of  a  cane  crop  and  the 
delivery  to  the  plaintiff  is  not  supported  by 
the  terms  of  the  contract 

The  assumption  that  the  plaintiff  and  de- 
fendant were  Interested  as  partner  in  a  joint 
venture  is  not  sustained  by  the  stipulations 
of  the  "tenant  contract,"  which  provides  for 
no  division  whatever  of  profits  or  losses. 
Civil  Code,  2811-2814.  The  circumstance 
that  the  amount  of  rent  depended  on  the 
quantity  of  cane  produced  is  common  to  all 
contracts  of  lease  and  hiring  for  shares  in 
crops.    Such  contracts  do  not  constitute  a 
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partnership.  Lalanne  Bros.  t.  McKinney,  28 
La.  Ann.  642 ;  Bres  ft  O'Brien  ▼.  Cowan,  22 
La.  Ann.  438. 

It  is  therefore  ordered  that  the  judgment 
below  be  reversed,  and  it  is  now  ordered  that 
the  exception  of  the  defendant  be  overruled, 
and 'that  this  cause  be  remanded  to  the  court 
below  for  further  proceedings  according  to 
law.  It  is  further  ordered  that  the  defend- 
ant pay  costs  of  appeal,  and  all  costs  in  the 
district  court  up  to  date. 


GUERRA  et  al  t.  GUITERREZ. 
(Supreme  Court  of  Florida.    Jan.  6,  1914.) 

(Byllabut  by  the  Court.) 

Appeal  and  Ebbob  (|  1009*)— Decbbb— Evi- 
dence. 

In  equity,  as  at  law,  every  presumption  is 
in  favor  of  the  correctness  of  the  ruling  of 
the  trial  judge,  and  a  decree  based  largely  or 
solely  upon  questions  of  fact  will  not  be  re- 
versed, unless  the  evidence  clearly  shows  that 
it  was  erroneous.  Especially  is  this  true  where 
the  testimony  was  taken  before  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3970-3978;  Dec  Dig.  f 
1009.*] 

Appeal  from  Circuit  Court,  Hillsborough 
County;  Robles,  Judge. 

Bill  by  Clorinda  Guiterrez  against  A.  Guer- 
ra  and  others.  From  decree  for  complainant, 
defendants  appeal.  Affirmed. 

John  T.  Watson,  Jr.,  of  Tampa,  for  appel- 
lants. H.  D.  Webster,  of  Tampa,  for  appellee. 

SHACKLEFORD,  C.  J.  Clorinda  Guiter- 
rez,  by  her  next  friend  Pedro  Sierra,  filed  her 
bill  in  chancery  against  A.  Guerra  and  J. 
Guerra,  late  copartners  doing  business  as  A. 
Guerra  &  Son,  in  which  the  principal  relief 
sought  was  to  have  certain  goods  and  chat- 
tels set  aside  to  the  complainant  as  exempt 
under  the  Constitution  of  Florida;  it  being 
alleged  that  the  complainant  was  the  head  of 
a  family  residing  in  this  state.  The  de- 
fendants had  caused  a  writ  of  attachment  to 
be  levied  upon  such  property  as  the  property 
of  Ramon  Guiterrez  and  Carlos  Guiterrez, 
copartners  trading  together  under  the  firm 
name  and  style  of  C.  Guiterrez  &  Bro.  The 
defendants  filed  an  answer,  in  which  they 
denied  material  allegations  of  the  bill.  No 
replication  seems  to  have  been  filed  to  the 
answer ;  but  an  agreement  of  the  respective 
counsel  was  filed,  to  the  effect  that  the  circuit 
judge  should  proceed  to  hear  the  cause  upon 
the  merits  as  shown  by  the  bill  and  answer, 
and  render  a  final  decree  therein.  In  pur- 
suance of  such  stipulation  of  counsel,  the 
circuit  judge  proceeded  to  hear  such  cause, 
and  rendered  a  final  decree  in  favor  of  the 
complainant,  in  which  -  he  recited  that  the 
testimony  was  adduced  before  bim  in  open 
court.  From  this  decree,  the  defendants  have 
entered  their  appeal.  The  assignment  which 
is  chiefly  relied  upon  and  which  may  be  said 


to  be  the  only  one  which  is  argued,  is  the 
sixth,  which  reads  as  follows: 

"Sixth.  Because  the  court  erred  in  decree- 
ing that  the  property  Involved  in  this  cause 
is  not  partnership  property." 

It  might  well  be  questioned  as  to  whether 
the  evidence  is  so  incorporated  in  the  tran- 
script as  to  be  properly  before  us  for  con- 
sideration; but,  as  no  point  is  made  as  to 
this,  and  the  respective  counsel  ask  us  to 
consider  it,  we  have  proceeded  to  do  so,  and 
after  a  careful  examination  thereof  are  of 
the  opinion  that  it  sustains  the  finding  of  the 
circuit  judge.  In  this  case,  as  we  have  al- 
ready stated,  the  testimony  was  taken  in 
open  court  before  the  judge,  who  was  there- 
by afforded  the  opportunity  of  seeing  and 
hearing  the  witnesses.  As  we  have  repeated- 
ly held,  "in  equity,  as  at  law,  every  presump- 
tion is  in  favor  of  the  correctness  of  the  rul- 
ing of  the  trial  judge,  and  a  decree  based 
largely  or  solely  upon  questions  of  fact  will 
not  be  reversed,  unless  the  evidence  clearly 
shows  that  it  was  erroneous."  Mock  v. 
Thompson,  68  Fla.  477,  50  South.  673.  The 
decree  must  be  affirmed. 

TAYLOR,  COCKRELL,  HOCKER,  and 
WHITFIELD,  JJ.,  concur. 


WTNN  v.  ATLANTIC  COAST  LINE  R.  CO. 
(Supreme  Court  of  Florida.   Jan.  10,  1914.) 

(Byllabut  by  the  Court.) 

Damages  (f  12*) — Failure  to  Prove— Nom- 
inal Damages. 

Where,  in  an  action  for  damages,  the  plain- 
tiff produces  no  evidence  to  show  the  proper 
measure  of  damages  under  the  pleadings,  a 
judgment  for  nominal  damages  will  be  affirmed, 
on  writ  of  error  taken  by  the  plaintiff  below. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  81;  Dec.  Dig.  |  12.*] 

Error  to  Circuit  Court,  Orange  County; 
Perkins,  Judge. 

Action  by  R.  T.  Wynn  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Andrew  Johnson,  of  Kissimmee,  and  Jones 
&  Jones,  of  Orlando,  for  plaintiff  in  error. 
Sparkman  &  Carter,  of  Tampa,  for  defendant 
in  error. 

PER  CURIAM.  Wynn  brought  an  action 
to  recover  damages  from  the  railroad  com- 
pany for  the  total  loss  of  growing  vegetable 
crops  alleged  to  have  been  caused  by  the  de- 
lay of  the  company  for  12  days  in  delivering 
fertilizer  to  the  plaintiff  after  it  arrived  at 
destination.  It  is  alleged  that  the  defend- 
ant's agent  was  informed,  after  the  arrival 
of  the  fertilizer  at  destination  on  January  8, 
1909,  "that  if  said  fertilizer  was  not  deliv- 
ered to  plaintiff  that  his  (plaintiff's)  said  crop 
of  growing  celery  and  lettuce  would  be  a 
total  loss;    still  said  defendant  neglected 
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and  refused  to  deliver  said  fertilizer  before 
the  said  20th  day  of  January,  1909,  at  which 
time,  by  reason  of  not  having  said  fertilizer, 
said  crop  was  a  total  loss  to  said  plaintiff." 

The  alleged  "total  loss"  was  not  of  crops 
already  produced,  but  of  growing  crops,  and 
the  total  loss  is  alleged  to  have  been  caused 
by  the  negligent  failure  of  the  defendant  for 
12  days  to  deliver  fertilizer  for  use  on  the 
growing  crop  of  vegetables.  It  is  not  alleged 
that  the  failure  to  promptly  deliver  the  fer- 
tilizer caused  the  crop  to  decrease  in  yield  or 
m  value,  but  that  the  growing  crop  was  a 
"total  loss"  because  of  the  nondelivery  of  the 
fertilizer. 

The  court  excluded  evidence  as  to  the  sup- 
posed value  of  the  growing  crops  and  the 
supposed  damage  done  to  the  growing  crops 
because  the  fertilizer  was  not  promptly  de- 
livered, and  as  to  the  probable  value  of  the 
crops  that  could  have  been  raised,  had  the 
fertilizer  been  duly  delivered.  Under  instruc- 
tions the  Jury  returned  a  verdict  of  $100 
damages,  and  judgment  was  rendered  there- 
on. The  plaintiff  took  writ  of  error,  and 
contends  that  he  should  have  been  permitted 
to  show  as  special  damages  the  value  of  and 
the  injury  done  to  the  growing  crops  and  the 
valne  of  crops  that  probably  would  have  been 
made,  but  for  the  failure  of  the  defendant  to 
deliver  the  fertilizer  for  12  days  after  being 
advised  of  the  nature  of  the  injury  the  plain- 
tiff would  sustain  as  a  consequence  of  such 
nondelivery. 

Assuming  that  the  failure  for  12  days  to 
deliver  the  fertilizer  after  its  arrival  at  des- 
tination could  cause  a  total  loss  of  the  grow- 
ing crops,  and  that  the  rule  of  liability  an- 
nounced in  Bour land  v.  Choctaw,  O.  &  G.  Ry. 
Co.,  99  Tex.  407,  90  S.  W.  483,  8  L,  R.  A. 
(N.  8.)  1111, 122  Am.  St  Rep.  647,  Is  applica- 
ble, as  contended  for  by  the  plaintiff  In  error, 
jet,  as  the  declaration  alleges  that  "said  crop 
was  a  total  loss  to  said  plaintiff,"  the 
measure  of  damages  Is  not  the  speculative 
value  of  the  crops  that  might  have  been 
raised,  or  even  the  conjectured  value  of  or 
injury  done  to  the  growing  crops  by  the  neg- 
ligence in  not  delivering  the  fertilizer  for 
twelve  days.  See  Vaughan's  Seed  Store  v. 
strlngfellow,  66  Fla.  708,  48  South.  410; 
Jones  v.  George,  66  Tex.  149,  42  Am.  Rep. 
fc9:  Relger  v.  Worth  Co.,  127  N.  C.  230,  87 
8.  EL  217,  62  L.  R.  A.  362,  80  Am.  St.  Rep.  798. 

The  plaintiff  offered  no  evidence  of  the 
expenses  Incurred  in  attempting  to  make  the 
crops  that  were  alleged  to  have  been  a  "total 
loss." 

In  view  of  the  nature  of  the  allegations, 
and  of  the  evidence  offered  as  to  the  measure 
of  damages,  the  judgment  Is  not  erroneous, 
and  is  affirmed. 

8HACKLEPORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  HOCKER,  and  WHITFIELD, 
JJ.,  concur. 


HENRY  v.  WHITEHURST,  Sheriff. 
(Supreme  Court  of  Florida.    Jan.  6,  1914.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbob  (|  485*)— Supersedeas 
•—Stat  of  Enfobcement. 

Where  the  enforcement  of  a  money  judg- 
ment has  been  commenced,  a  supersedeas  there- 
of would  arrest  the  proceedings  at  the  stage 
in  which  they  were  when  the  supersedeas  is 
perfected  by  the  due  execution,  approval,  and 
filing  of  the  required  bond., 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2228,  2264-2274;  Dec. 
Dig.  |  485.*] 

2.  Appeal  and  Ebbob  (|  823*)— Pabties— Re- 
plevin. 

The  defendant  in  a  replevin  action  may 
take  a  writ  of  error  separate  from  his  sureties 
on  a  forthcoming  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1796,  1798-1805;  Dec. 
Dig.  i  323.*] 

8.  Appeal  and  Ebbob  (§  485*)— Supersedeas 
Bond  — Effect  to  Stat  Enfobcement  of 
Judgment. 

Where  the  defendant  in  an  action  of  replev- 
in takes  a  writ  of  error  to  a  judgment  against 
him,  and  duly  executes  and  files  a  supersedeas 
bond  conditioned  and  approved  as  the  statute 
requires,  all  proceedings  by  the  sheriff  to  en- 
force the  judgment  are  thereby  arrested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2228,  2264-2274;  Dec. 
Dig.  |  485.*] 

Original  proceeding  in  contempt  by  Harry 
Bl  Henry  against  M.  M.  Whitehurst,  as 
Sheriff.   Rule  nisi  made  absolute. 

Davis  &  Sellers,  of  St  Petersburg,  and  W. 
H.  Surrency,  of  Jacksonville,  for  petitioner. 
Wall  &  McKay,  of  Tampa,  for  respondent 

WHITFIELD,  J.  The  petition  herein  fil- 
ed alleges,  in  effect,  that  Walter  L.  Spitler 
brought  an  action  of  replevin  against  Harry 
E.  Henry  for  the  recovery  of  certain  per- 
sonal property ;  that  the  property  was  taken 
by  the  sheriff  under  a  writ  of  replevin ;  that, 
Henry  having  given  to  the  sheriff  a  forth- 
coming bond,  with  H.  A.  Farmer  and  E.  B. 
Erwln  as  sureties,  the  property  was  redeliver- 
ed to  Henry  under  the  statute;  that  Judg- 
ment was  rendered  for  the  plaintiff  Spitler 
as  the  statute  requires,  awarding  the  property 
or  its  value  at  the  option  of  the  plaintiff,  the 
money  judgment  being  against  the  defendant 
Henry  and  II.  A.  Farmer  and  E.  B.  Erwin, 
his  sureties  on  the  forthcoming  bond,  as  pro- 
vided by  the  statute;  that  Spitler  elected  to 
enforce  the  money  Judgment  and  sued  out 
execution  against  Henry  and  his  sureties; 
that  after  the  levy  of  the  execution  on  the 
property  of  H.  A.  Farmer,  one  of  the  sureties 
against  whom  the  money  judgment  was  ren- 
dered, a  writ  of  error  to  the  judgment  was 
taken  by  Henry  alone,  the  original  defend- 
ant, and  a  supersedeas  bond,  conditioned  that 
the  plaintiff  in  error  "shall  diligently  prose- 
cute his  writ  of  error  to  the  Supreme  Court 
and  shall  well  and  truly  pay  the  amount  of 
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the  said  Judgment  with  Interest  and  costs,  If 
the  said  Judgment  shall  be  affirmed  by  the 
said  Supreme  Court,"  was  executed,  approv- 
ed, and  filed  as  required  by  the  statute,  with 
the  statutory  effect  of  "suspending  all  further 
proceedings  In  relation  to  said  Judgment,  In 
and  by  the  officers  of  the  said  court  below" ; 
that,  notwithstanding  said  writ  of  error  and 
supersedeas  bond,  the  sheriff  continues  to 
advertise  a  sale  of  the  property  under  the 
execution ;  that  upon  a  sale  of  the  property 
of  H.  A.  Farmer,  the  surety,  levied  on,  and 
the  satisfaction  of  the  execution,  the  said 
Farmer  as  surety  will  become  subrogated  to 
the  rights  of  Spltler,  the  plaintiff  In  execu- 
tion against  Henry,  the  defendant  in  the  ac- 
tion, and  the  petitioner  here,  whereby  the 
supersedeas  obtained  by  the  defendant  would 
be  Ineffectual  for  the  purpose  designed  by 
the  statute.  The  prayer  Is  for  an  order  from 
this  court  staying  the  proceedings,  for  a  rule 
as  for  contempt  against  the  sheriff,  and  for 
costs  of  this  proceeding.  A  rule  was  issued 
as  prayed.  The  return  of  the  respondent,  in 
effect,  disavows  any  intention  to  violate  any 
lawful  order  or  rule  of  practice,  and  avers 
that  he  regarded  it  "his  duty  to  proceed  with 
said  sale  until  the  judgment  bad  been  su- 
perseded in  some  manner  authorized  by  law 
as  against  the  defendants  H.  A  Farmer  and 
E..  B.  Erwin,  therein  named."  There  is  a 
motion  to  make  the  rule,  as  for  contempt, 
absolute. 

[1]  If  the  enforcement  of  a  money  Judg- 
ment has  been  commenced,  a  supersedeas 
thereof  would  arrest  the  proceedings  at  the 
stage  in  which  they  were  when  the  super- 
sedeas is  perfected  by  the  due  execution,  ap- 
proval, and  filing  of  the  required  bond.  See 
Thalheim  v.  Camp  Phos.  Co.,  48  Fla.  190,  37 
South,  523,  5  Ann.  Cas.  784. 

[2, 3]  The  respondent  seeks  to  Justify  this 
action  in  not  observing  the  terms  of  the 
statute  that  the  supersedeas  "shall  be  obey- 
ed as  such,  suspending  all  further  proceed- 
ings in  relation  to  such  judgment,  in  and  by 
the  officers  of  the  said  court  below,"  upon 
the  grounds  that  the  supersedeas  is  not  ef- 
fective because  the  surety  upon  whose  prop- 
perty  the  execution  was  levied  is  not  a  party 
to  the  writ  of  error,  and  because  the  super- 
sedeas bond  is  not  conditioned  as  the  statute 
requires. 

It  is  true  H.  A.  Farmer,  a  surety  on  the 
defendant's  forthcoming  bond  in  the  replevin 
proceeding,  upon  whose  property  the  execu- 
tion was  levied,  is  not  a  party  to  the  writ  of 
error;  but,  as  the  surety  may  have  his 
remedy  over  against  the  principal,  the  super- 
sedeas bond,  given  by  the  principal  to  sus- 
pend the  enforcement  of  the  Judgment  pend- 
ing the  determination  of  the  proceedings  on 
writ  of  error,  would  not  serve  Its  purpose  to 
protect  the  principal  if  the  judgment  may  be 
enforced  against  the  surety  pending  the  re- 
view of  the  Judgment  on  writ  of  error.  The 


defendant  in  a  replevin  action  may  take  a 
writ  of  error  separate  from  his  sureties  on  a 
forthcoming  bond.  Halliday  v.  Wright,  43 
Fla.  46,  29  Soutb.  534.  The  judgment  being 
in  the  alternative  under  the  statute,  with  the 
right  of  the  plaintiff  to  elect  as  to  its  enforce- 
ment, and  the  plaintiff  having  elected  to  en- 
force it  as  a  money  judgment,  the  supersede- 
as bond  is  substantially  conditioned  as  the 
statute  requires  in  the  case  of  a  money  judg- 
ment. 

The  rule  nisi  will  be  made  absolute,  and  un- 
til further  order  is  made,  the  respondent  will 
make  amends  by  paying  the  costs  of  this  pro- 
ceeding. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ„  concur. 


OARZO  v.  J.  H.  BROPHY  CONST.  CO. 
(Supreme  Court  of  Florida.   Jan.  10,  1914.) 

(Syllabus  by  the  Court.) 

Appeal  and  Ebbob  (§  1161*)— Confbssioh  or 
Ebbob— Reversal. 

Where  the  defendant  in  error  confesses  er- 
ror in  rendering  a  judgment  for  attorney's  fees 
without  taking  evidence  thereon,  the  judgment 
will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  applica- 
ble statutes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4520;  Dec  Dig.  |  1161.*] 

Error  to  Circuit  Court,  Palm  Beach  Coun- 
ty; Bethel,  Judge. 

Action  by  the  J.  H.  Brophy  Construction 
Company  against  A.  O.  Garzo.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re 
versed  and  remanded. 

Gordon  R.  Broome  and  Metcalf  &  Patti- 
shall,  all  of  West  Palm  Beach,  for  plaintiff 
in  error.  Currie  &  Carmichael,  of  West  Palm 
Beach,  for  defendant  In  error. 

WHITFIELD,  J.  This  action  was  brought 
by  the  construction  company  against  Garzo 
to  recover  for  improvements  upon  Garzo'a 
property.  There  was  judgment  for  the  plain- 
tiff, and  the  defendant  took  writ  of  error. 
A  number  of  errors  are  assigned  and  urged 
here,  but  it  will  not  be  necessary  to  discuss 
them  In  detail,  since  the  essentials  of  the 
proceedings  recognized  by  the  statutes  in  such 
cases  as  to  compensation  or  liens  for  labor 
and  material  have,  in  the  main,  been  sub- 
stantially complied  with,  except  in  the  terms 
of  the  Judgment,  which  will  be  referred  to  in 
the  conclusion.  The  pleadings  are  not  fatally 
defective,  and  there  was  apparently  no  rea- 
son for  requiring  an  election  between  the  , 
counts  of  the  declaration.  There  is  ample  I 
evidence  to  form  a  legal  basis  for  the  finding 
as  made  of  the  amount  due  on  the  improve- 
ments, and  there  is  nothing  to  indicate  that 
the  Jury  were  not  governed  by  the  evidence  In 
their  finding.   Errors,  if  any,  in  the  rulings 
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on  the  admissibility  of  testimony  and  In  giv- 
ing and  refusing  charges  are,  in  view  of  the 
whole  record,  harmless.  The  verdict  In  favor 
of  the  plaintiff  for  a  stated  amount  "as  per 
bill  attached,  with  no  attorney's  fees"  Is  suffi- 
ciently definite  and  responsive  to  the  Issues 
submitted  to  them.  No  question  of  attorney's 
fees  la  to  be  submitted  to  the  Jury,  and  that 
part  of  the  verdict  may  be  treated  as  surplus- 
age, as  well  as  the  reference  in  the  verdict 
to  the  "bill  attached"  to  the  pleadings.  The 
statute  provides  that:  "If  the  plaintiff  shall 
prevail,  the  court  shall  allow  him  reasonable 
attorney's  fees,  to  be  fixed  by  the  court,  not 
to  exceed"  stated  amounts.  Section  2218, 
Gen.  St  1906. 

The  defendant  in  error  confesses  error  in 
that  portion  of  the  judgment  awarding  at- 
torney's fee,  as  not  being  founded  upon  evi- 
dence. 

The  Judgment  is  reversed  at  the  cost  of  the 
defendant  in  error,  and  the  cause  remanded 
for  a  proper  adjudication  as  to  attorney  fees 
and  for  the  rendering  of  an  appropriate  judg- 
ment Chapter  6467,  Acts  of  1913. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 


McBRIDE  v.  WORLEY  et  aL 
(Supreme  Court  of  Florida.   Jan.  6,  1914.) 

(SyUabut  by  the  Court.) 

L  Equity  (§  141*)— Pleading  —  Negative 

Pregnant. 

An  allegation  that  A.'s  "appearance  was 
not  entered  by  any  one  lawfully  authorized  to 
enter  same"  is  a  negative  pregnant  and  repug- 
nant to  good  pleading. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  fS  323-330,  333;  Dec.  Dig.  §  141.*] 

2.  Abatement  and  Revival  (f  68*)— Death 
or  Party— Effect. 

The  death  of  a  party  pending  the  process 
of  advertising  the  property  for  sale  under  a 
final  decree  does  not  avoid  the  order  of  con- 
firmation; no  suggestion  of  the  death  having 
been  made. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  f§  346-348i  Dec  Dig. 
I  68.*] 

Appeal  from  Circuit  Court,  Dade  County; 
Bethel,  Judge. 

BUI  by  Harriet  E.  McBride  against  G.  A. 
Woriey  and  another.  From  a  decree  for  de- 
fendants, complainant  appeals.  Affirmed. 

Price  &  Railey,  of  Miami,  for  appellant 
Hudson  &  Boggs,  of  Miami,  for  appellees. 

COCKRELL,  J.  In  March,  1912,  Harriet 
E.  McBride,  as  the  real  and  personal  repre- 
sentative of  Lee  McBride,  deceased,  filed  her 
bill  against  George  A.  Woriey  and  wife,  Dade 
County  Security  Company,  Charles  Deerlng, 
and  H.  F.  Atkinson,  as  master  in  chancery, 
alleging  that  in  1903  the  security  company 
foreclosed  a  prior  mortgage  given  by  Woriey, 
naming  the  said  Lee  McBride,  who  held  a  jun- 1 


ior  mortgage,  as  a  party  to  the  proceedings, 
which  resulted  In  a  final  decree  for  the  se- 
curity company  on  March  8,  1909;  that  no 
service  was  had  upon  Lee  McBride,  "neither 
was  his  appearance  ever  entered  by  any  one 
lawfully  authorized  to  enter  same;  and  that 
the  said  Lee  McBride  was  not  a  lawful  par- 
ty to  said  proceedings,"  and  pending  the 
process  for  the  sale  of  the  property  by  the 
master,  Atkinson,  the  said  Lee  McBride  died, 
in  April,.  1909.  The  property  was  bought  in 
at  that  sale  by  the  mortgagee  security  com- 
pany, and  subsequently  sold  to  Deerlng.  The 
bill  prays  that  the  decree  be  declared  void, 
that  the  sale  thereunder  be  set  aside,  and 
that  the  property  be  resold  to  pay  first  the 
mortgage  to  the  Dade  County  Security  Com- 
pany, and  then  the  mortgage  to  this  com- 
plainant The  separate  demurrer  of  Deerlng 
was  sustained,  and,  the  complainant  failing 
to  amend  her  bill,  it  was  dismissed  as  to 
Deerlng. 

The  complainant  in  appealing  from  this  de- 
cree of  dismissal  as  to  Deerlng  has  not  seen 
fit  to  bring  before  us  the  Dade  County  Se- 
curity Company,  and  no  suggestion  is  made 
In  her  brief  as  to  a  possible  equity  from  the 
charge  In  her  bill  as  to  conspiracy  between 
Deerlng  and  the  security  company,  and  pos- 
sible trusteeship  arising  out  of  that  con- 
spiracy, but  asserts  an  equity  solely  upon 
the  allegations  as  to  want  of  jurisdiction 
over  the  person  of  Lee  McBride  prior  to  the 
final  decree,  and  to  the  effect  of  the  unsug- 
gested  death  of  the  said  McBride  subsequent 
thereto. 

[1]  The  allegation  in  the  bill  that  Lee  Mc- 
B ride's  appearance  was  not  entered  by  any  one 
lawfully  authorized  to  enter  same  is  a  negative 
pregnant  and  repugnant  to  good  pleading.  The 
appellant  cites  us  to  the  case  of  Woriey  v. 
Dade  County  Security  Co.,  52  Fla.  666,  42 
South.  527,  wherein  It  appears  that  Lee  Mc- 
Bride filed  a  demurrer  to  the  bill  filed  by  the 
security  company,  and  upon  his  appeal  here 
this  court  reversed  the  final  decree  therein  en- 
tered and  directed  the  bringing  in  of  new 
parties.  Our  records  show  that  proceeding 
to  be  the  identical  one  here  attacked  as  void 
for  falling  to  bring  Lee  McBride  into  it  The 
bill  does  not  allege  with  posltiveness  that 
the  attorney  purporting  to  represent  Lee  Mc- 
Bride in  that  cause  in  securing  the  reversal 
of  that  decree  acted  without  authority  for 
him,  nor  does  it  Intimate  that  during  the 
six  years  of  the  actual  representation  by  this 
attorney  of  Lee  McBride  in  that  cause  he 
was  In  Ignorance  of  the  usurped  authority, 
nor  does  it  allege  that  Deerlng,  the  purchas- 
er from  the  purchaser  of  the  Judicial  sale, 
was  aware  of  any  fact  to  indicate  that  the 
attorney  was  without  authority.  The  origi- 
nal decree  of  foreclosure  entered  In  1905,  as 
well  as  the  mandate  of  this  court  reversing 
that  decree  upon  the  purported  appeal  of  Lee 
McBride,  was  of  record  in  Dade  county  for 
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five  years  or  more  before  this  feeble  attempt 
to  deny  the  authority  of  the  attorney  success- 
fully representing  the  said  Lee  McBride  Is 
made. 

[2]  In  fact,  the  appellant  relies  chiefly  up- 
on the  second  ground,  which  is  that  the  death 
of  Lee  McBride  pending  the  process  of  ad- 
vertising the  property  for  sale  avoided  the 
order  of  confirmation.  We  know  of  no  au- 
thority upon  which  to  sustain  this  contention. 
Even  before  final  judgment  or  decree,  the 
holding  of  the  courts  seems  to  be  that  the 
death  of  a  party  renders  the  Judgment  or  de- 
cree voidable,  not  void.  See  Collins  v.  Mitch- 
ell, 5  Fla.  364-372. 

There  was  no  suggestion  of  the  death  of  Lee 
McBride  presented  to  the  chancellor  when 
the  order  of  confirmation  was  applied  for. 
To  permit  master's  deeds  to  be  set  aside 
years  after  the  confirmation  of  the  sale  upon 
matters  solely  in  pais,  such  as  the  death  of 
some  junior  lienholder  intervening  the  final 
decree  and  the  sale,  would  be  little  short  of 
bringing  uncertainty  into  a  large  proportion 
of  our  land  titles,  and  would  find  no  Justifi- 
cation in  any  decision  rendered  by  this  court, 
which  are  all  confined  to  suggestions  of  death 
in  a  cause  pending. 

The  decree  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  J  J.,  concur. 


GUERRA  «t  al.  v.  NISTAL  et  al. 
(Supreme  Court  of  Florida.    Jan.  9,  1914.) 

(Syllabut  by  the  Court.) 

1.  CHArrax  Mortgages  (|  281*)— Injunction 
— Foreclosure  of  Mortgage. 

Where  a  party  baa  a  bill  pending  for  fore- 
closure of  a  mortgage  on  personal  property,  and 
said  property  is  levied  upon  under  a  judgment 
and  execution  in  a  distress  proceeding  for  rent, 
he  may,  by  proper  application  in  the  foreclosure 
suit,  either  by  amendment  or  supplemental  bill, 
have  a  receiver  appointed  in  such  foreclosure 
suit,  and  a  restraining  order  against  the  sheriff 
or  any  one  seeking  to  take  the  property  by  ex- 
ecution. In  such  a  case  there  is  no  necessity 
and  no  valid  grounds  for  a  distinct  and  sepa- 
rate original  bill  for  injunction,  without  show- 
ing some  irreparable  mischief  from  the  levy  and 
sale,  for  which  ordinary  legal  remedies  would  be 
adequate. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §  529;  Dec.  Dig.  |  281.*] 

2.  Execution  (|  172*)— Injunction— Other 
Remedy. 

An  independent  bill  in  equity  will  not  or- 
dinarily lie  to  prevent  the  sale  of  chattels  under 
execution,  because,  by  a  suit  at  law,  full  com- 
pensation may  ordinarily  be  obtained  in  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §§  519-539 ;  Dec  Dig.  f  172.*] 

Appeal  from  Circuit  Court,  Hillsborough 
County;  Robles,  Judge. 

Bill  by  A.  Guerra  and  another  against  A. 
Nistal  and  another.    From  an  order  dis- 
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solving  temporary  injunction,  complainants 
appeal.    Affirmed,  with  directions. 

J.  T.  Watson,  Jr.,  of  Tampa,  for  appel- 
lants. C.  C.  Whitaker,  K.  E.  Whittaker,  and 
T.  M.  Shacklcf ord,  Jr*  all  of  Tampa,  for 
appellees. 

TAYLOR,  3.  The  appellants,  as  com- 
plainants below,  filed  their  bill  in  equity  in 
the  circuit  court  of  Hillsborough  county  for 
foreclosure  of  a  mortgage  upon  pergonal 
property  against  Daniel  Lopes,  Antonio  Lo- 
pes, and  Jose  Sanchez.  While  this  bill  was 
8 till  pending,  the  same  complainants  filed  a 
separate  and  independent  original  bill  in 
the  same  court  against  the  appellees,  alleg- 
ing therein  that  the  appellee  A.  Nistal  had 
obtained  a  judgment  in  the  circuit  court  of 
said  county  against  Daniel  Lopez,  doing 
business  under  the  name  of  Daniel  Lopez  & 
Co.,  in  a  distress  proceeding  for  rent,  and 
had  levied  upon  and  had  advertised  for  sale 
under  said  distress  for  rent  judgment  the  per- 
sonal property  covered  by  their  mortgage  that 
as  aforesaid  was  in  process  of  foreclosure. 
This  bill  does  not  in  express  terms  claim 
that  the  complainants'  said  mortgage  is  a  su- 
perior lien  over  Nlstal's  lien  for  rents,  or 
that  said  mortgage  has  priority  over  said 
lien  for  rents,  but  assails  said  judgment  in 
such  distress  proceeding  upon  the  ground 
that  Daniel  Lopez  was  alone  made  a  party 
defendant  to  said  distress  proceedings,  when, 
as  it  alleges,  the  said  Daniel  Lopez  &  Co. 
was  a  partnership  composed  of  the  part- 
ners Daniel  Lopez,  Antonio  Lopez,  and 
Jose  Sanchez.  This  bill  prayed  that  said 
judgment  in  said  distress  proceeding  might 
be  set  aside,  and  canceled,  and  adjudged  to 
be  null  and  void,  and  for  an  Injunction  re- 
straining the  sale  of,  or  any  Interference 
with,  said  personal  property  under  said  judg- 
ment The  court  granted  a  temporary  in- 
junction as  prayed,  but  afterwards,  upon  the 
filing  of  the  defendants'  answer  with  a  de- 
murrer to  the  bill  for  want  of  equity  in- 
corporated therein,  dissolved  the  same,  and, 
from  this  order  of  dissolution,  the  complain- 
ants below  come  here  for  review  by  appeal. 

[1 , 2]  There  was  no  error  in  the  ruling  of 
the  court  dissolving  the  Injunction.  The 
complainants  had  their  bill  pending  for  the 
foreclosure  of  their  mortgage  at  the  time  of 
the  filing  of  the  present  independent  bill  for 
Injunction.  In  their  foreclosure  suit  they 
could,  upon  proper  application,  either  by 
amendment  or  supplemental  bill,  have  had 
a  receiver  appointed  in  that  suit,  and  re- 
straining order  against  the  sheriff  or  any 
one  seeking  to  take  the  property  by  execu- 
tion— but  under  the  circumstances  of  this 
case  there  was  no  necessity  for  a  distinct 
and  separate  bill,  and  no  valid  grounds  for 
one,  without  showing  some  Irreparable  mis- 
chief from  the  levy  and  sale,  for  which  ordi- 
nary legal  remedies  would  be  inadequate 


Fh.)  BRADLEY  v. 

Ad  independent  bill  in  equity  will  not  or- 
dinarily He  to  prevent  the  sale  of  chattels 
under  execution,  because,  by  a  salt  at  law, 
fall  compensation  may  be  obtained  in  dam- 
ages. Stlllwell,  Sheriff,  v.  Oliver,  85  Ark. 
184.  See,  also,  Garcia  v.  Pardo,  63  Fla.  429, 
57  South.  974. 

The  order  appealed  from  is  hereby  affirm- 
ed, at  the  cost  of  the  appellants,  with  di- 
rections to  dismiss  the  complainants'  bill 
for  injunction,  at  their  costs. 

SHACKLEPORD,  C.  J.,  and  COCKRELL, 
HOOKER,  and  WHITFIELD,  JJ.,  concur. 


BRADLEY  et  aL  v.  RAULERSON. 
(Supreme  Court  of  Florida.    Jan.  10,  1914.) 

(tivUabu*  by  the  Court.) 

ezxcutobs  and  admini8tbatoes  (f  315*)  — 

Decree  of  Distribution. 

Section  2390.  Gen.  St.  1908,  In  order  to 
be  operative,  must  be  construed  in  connection 
with  section  17,  art.  5,  of  the  Constitution  of 
1885,  and  before  the  heir  of  a  decedent  can 
appropriate  his  property,  or,  if  there  be  more 
than  one  heir,  before  they  can  divide  the  prop- 
erty among  themselves,  so  as  to  acquire  the 
right  to  sue  and  recover  upon  a  note  or  notes 
made  to  decedent  in  his  lifetime,  the  county 
jndge  of  the  county  having  jurisdiction  to  settle 
the  estate  ,  upon  proper  application,  must  make 
and  record  an  order  that  there  is  a  decedent's 
estate,  not  disposed  of  by  will,  that  the  estate 
is  not  indebted,  that  there  is  a  sole  heir,  nam- 
ing him  or  her,  or,  if  more  than  one  heir,  who 
they  are,  and  that  the  property  has  been  ami- 
cably divided  among  them,  and  what  property 
has  been  assigned  to  each  heir,  or  that  there 
U  no  property,  except  exempt  homestead  and 
personal  property,  and  that  decedent  left  no 
wilL    This  is  essential  to  protect  debtors. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1298-1314; 
Dec.  Dig.  |  315.*] 

Error  to  Circuit  Court,  Colombia  County; 
M.  F.  Horne,  Judge. 

Action  by  D.  B.  Raulerson  against  Wl  L. 
Bradley  and  George  R.  Cooper.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

A.  J.  Henry,  of  Lake  City,  for  plaintiffs  in 
error.  R.  T.  Boozer,  of  Lake  City,  for  de- 
fendant in  error. 

HOCKER,  J.  D.  B.  Raulerson  brought  an 
action  at  law  against  W.  L.  Bradley  and  G. 
R.  Cooper  In  the  circuit  court  of  Columbia 
county  to  recover  upon  two  notes  for  $500 
each  alleged  to  have  been  executed  on  April 
i  1911,  to  R.  E.  Raulerson,  deceased  at  the 
time  the  action  was  brought.  The  first  note 
was  due  December  1,  1911,  and  the  second 
December  1,  1912.  It  is  alleged  In  the  decla- 
ration that  the  notes  represented  the  pur- 
chase price  of  a  sawmill,  and,  in  default  of 
payment  of  the  first  note  when  due,  the  sec- 
ond note  became  due.  It  is  alleged  in  the 
declaration  that  R.  E.  Raulerson  died  April 
15, 1912,  leaving  surviving  him  as  sole  heirs 
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at  law  C.  H.  Raulerson,  Ida  Raulerson,  Mary 
E.  Raulerson,  and  plaintiff;  that  no  debts 
were  owing  by  said  R.  E.  Raulerson  at  the 
time  of  his  death,  and  that  no  administra- 
tion has  been  had  upon  his  estate ;  and  that 
the  said  heirs  C.  H.  Raulerson,  Ida  Rauler- 
son, and  Mary  E.  Raulerson  indorsed  each 
of  said  notes,  and  assigned  all  their  right, 
title,  and  Interest  in  them  to  the  plaintiff. 
It  is  alleged  that  the  first  note  Is  subject  to 
a  credit  of  $105,  and  defendants  have  failed 
and  refused  to  pay  the  residue,  and  it  was 
necessary  to  sue  upon  them,  and  plaintiff 
claims  the  principal  and  Interest  due,  and  10 
per  cent  attorney's  fees.  The  two  notes 
provide  for  attorney's  fees,  and  are  made 
parts  of  the  declaration.  There  was  a  de- 
murrer to  the  declaration  on  the  ground, 
among  others,  "that  the  declaration  does  not 
show  title  in  the  plaintiff."  This  was  over- 
ruled, a  trial  was  had,  resulting  in  a  judg- 
ment for  the  defendant  in  error.  This  judg- 
ment is  here  on  writ  of  error. 

The  defendant  in  error  relies  upon  section 
2390,  General  Statutes  of  1908,  to  show  his 
title.  That  section  is  as  follows:  "No  admin- 
istration shall  be  necessary  upon  any  estate 
where  there  Is  a  sole  heir  and  the  estate  is 
not  Indebted ;  or  where  the  estate  Is  not  In- 
debted, and  there  are  several  heirs  who  make 
division  .  of  the  property  amicably  among 
themselves,  or  where  there  is  no  property  ex- 
cept the  exempt  homestead  and  exempt  per- 
sonal property."  This  section,  except  the 
last  clause,  was  brought  forward  In  the  Gen- 
eral Statutes  of  1908  from  the  first  section 
of  chapter  3434,  Laws  of  1883.  The  title  of 
that  chapter  is  "An  act  in  relation  to  small 
estates  and  to  save  the  same  from  wasteful 
costs  and  expenditures."  The  second  and 
third  sections  provide  that,  where  an  estate 
is  of  less  value  than  $500,  the  county  judge 
shall  make  an  order  that  the  notices  required 
in  administration  shall  not  be  published  In  a 
newspaper,  but  shall  be  given  by  posting. 

Section  17  of  article  5  of  the  Constitution 
of  1885  provides,  among  other  things:  "The 
county  judge  shall  have  Jurisdiction  of  the 
settlement  of  the  estates  of  decedents  and 
minors,  to  order  the  sale  of  real  estate  of 
decedents  and  minors,  to  take  probate  of 
wills,  to  grant  letters  testamentary  and  of 
administration  and  guardianship,  and  to  dis- 
charge the  duties  usually  pertaining  to  courts 
of  probate."  Was  it  the  purpose  of  the  Leg- 
islature in  the  original  act  or  In  section 
2390,  to  deprive  the  county  Judge  of  his  con- 
stitutional jurisdiction  to  settle  the  estate  of 
decedents?  We  cannot  think  so.  It  was 
competent  for  the  Legislature  to  prescribe 
the  procedure  to  be  followed  in  administer- 
ing, and  the  Constitution  contains  no  restric- 
tions upon  the  form  or  method  of  procedure. 
But  it  seems  to  us  that,  to  make  section 
2390,  General  Statutes  of  1906,  operative, 
there  must  be  a  judicial  ascertaiment  by  the 
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county  judge  in  the  exercise  of  his  constitu- 
tional power  of  the  facts  that  make  the  sec- 
tion applicable;  that  is  to  say,  that  there 
is  a  decedent's  estate,  not  disposed  of  by 
will,  that  the  estate  is  not  indebted,  that 
there  is  a  sole  heir,  or,  if  more  than  one  heir, 
who  they  are,  and  that  the  property  has  been 
amicably  divided  among  them,  and  what 
property  has  been  assigned  to  each  heir,  or 
that  there  is  no  property,  except  exempt 
homestead  and  personal  property,  and  that 
the  decedent  left  no  will.  When  these  facts 
are  ascertained  by  the  county  judge,  and 
made  a  matter  of  record,  there  is  no  neces- 
sity for  an  administration  which  would  seem 
to  entail  unnecessary  costs.  But,  unless  the 
county  judge  judicially  ascertains  these  facts, 
and  records  them,  what  protection  would  the 
debtors  of  the  decedent  have  against  being 
sued  by  a  subsequently  appointed  administra- 
tor or  executor,  if  one  should  be  appointed 
at  the  instance  of  a  creditor  of  the  decedent? 
Without  this  construction,  section  2390  af- 
fords debtors  of  a  decedent  no  protection 
whatever  against  such  a  suit,  for  the  payment 
of  a  debt  to  an  heir  of  the  decedent  would 
not  discharge  the  debt;  but,  with  this  con- 
struction, an  heir  becomes  the  authorized 
agent  of  the  law  to  collect  debts  and  give 
acquittances.  We  do  not  think  the  statute 
intended  to  make  the  heirs  of  a  decedent  the 
exclusive  judges  of  the  existence  of  facts 
which  are  of  so  far-reaching  Importance  In 
the  settlement  of  estates. 

In  this  case  the  declaration  does  not  allege 
that  any  such  procedure  was  followed.  It 
is  upon  the  assertion  of  one  of  the  heirs  of 
Raulerson  alone  that  the  declaration  depends, 
and  this  does  not  even  allege  that  R.  E.  Raul- 
erson died  intestate. 

The  order  overruling  the  demurrer  was, 
we  think,  erroneous.  The  Judgment  below  is 
reversed. 

SHACKLEFORD,  0.  J.,  and  TALYOR, 
COCKRELL,  and  WHITFIELD,  JJ.,  concur. 


FLORIDA  EAST  COAST  RY.  CO.  v. 
GEIGER. 

(Supreme  Court  of  Florida.   Jan.  9,  1914.) 
(Syllabus  by  the  Court.) 

L  Appeal  and  Ehbob  (|  1098*)  — Law  ow 
Case— Subsequent  Proceedings. 

All  the  points  adjudicated  by  an  appellate 
court  upon  a  writ  of  error  or  an  appeal  become 
the  law  of  the  case,  and  are  no  longer  open 
for  discussion  or  consideration;  but  this  prin- 
ciple has  no  applicability  to  and  is  not  decisive 
of  points  presented  upon  a  second  writ  of  er- 
ror that  were  not  presented  upon  the  former 
writ  of  error,  and  consequently  were  not  before 
the  appellate  court  for  adjudication. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §fi  1177.  4353-4357;  Dec. 
Dig.  i  1096.*] 

2.  Appeal  and  Error  (f  1180*)— Judgment 
of  Reversal— Effect. 

A  judgment  of  reversal  is  not  necessarily 
an  adjudication  by  the  appellate  court  of  any 


other  than  the  questions  in  terms  discussed  and 
decided. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cen^Dig^ll  4626-4631,  4658,  4659; 

8.  Appeal  and  Ebbob  (|  1005*)— Denial  or 
New  Trial— Evidence. 

In  passing  upon  an  assignment  questioning 
the  correctness  of  the  ruling  of  the  trial  court 
In  denying  a  motion  for  new  trial,  which  is 
based  upon  the  sufficiency  of  the  evidence  to 
sustain  the  verdict,  the  guiding  principle  for 
an  appellate  court  is  not  what  it  may  think  the 
jury  ought  to  have  done,  or  what  such  court 
may  think  it  would  have  done,  had  it  been 
sitting  aa  a  jury  in  the  case,  but  whether,  as 
reasonable  men,  the  jury  could  have  found  such 
a  verdict.  If  this  question  can  be  answered  in 
the  affirmative,  the  action  of  the  trial  court 
upon  such  motion  should  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  3860-3876,  3948-3950; 
Dec.  Dig.  |  1005.*] 

4.  Appeal  and  Ebbob  (I  1001*)— Verdict- 
Evidence. 

The  verdict  of  a  jury  should  be'  conform- 
able to  legal  rules,  and  defensible  in  point  of 
sense;  it  must  not  be  absurd  or  whimsical. 
But  an  appellate  court  is  not  warranted  in  sub- 
stituting its  standard  of  what  is  reasonable  for 
that  of  the  jury.  If  reasonable  men  might  hare 
found  the  verdict  in  question,  and  it  has  receiv- 
ed the  sanction  of  the  trial  court,  an  appellate 
court  should  not  disturb  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3922,  3928-3934;  Dec. 
Dig.  |  100L*] 

5.  Appeal  and  Ebbob  (§  1005*>— New  Trial 
—Evidence. 

The  refusal  of  the  trial  court  to  grant  a 
new  trial  for  insufficiency  of  the  evidence  to 
sustain  the  verdict,  or  because  the  verdict  is 
contrary  to  the  evidence,  will  not  be  reversed, 
unless,  after  allowing  all  reasonable  presump- 
tions of  its  correctness,  the  preponderance  of 
the  evidence  against  the  verdict  is  so  decided 
aa  to  clearly  convince  the  appellate  court  that 
it  is  wrong  and  unjust 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  3860-3876,  8948-3950; 
Dec.  Dig.  §  10051] 

6.  Appeal  and  Ebbob  (i  1005*) — Verdict— 
Evidence. 

When  the  trial  court  concurs  in  the  verdict 
rendered  by  a  jury  by  denying  the  motion  for 
a  new  trial,  and  there  is  evidence  to  support  it, 
an  appellate  court  should  refuse  to  disturb  it, 
in  the  absence  of  any  showing  that  the  jurors 
must  have  been  improperly  influenced  by  con- 
siderations outside  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  3860-3876,  3948-3950; 
Dec.  Dig.  |  1005>] 

7.  Appeal  and  Errob  (1  1006*)— Verdict— 
Evidence— Injubt  to  Passenger. 

In  an  action  brought  by  a  passenger  against 
a  railroad  company  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  where  it  clear- 
ly appears  from  the  evidence  that  the  plaintiff 
was  a  passenger  to  whom  the  defendant  owed 
the  highest  degree  of  care  and  consideration,  a 
strong  showing  would  have  to  be  made  to  war- 
rant an  appellate  court  in  setting  aside  the 
concurring  verdicts  returned  by  two  juries  in 
favor  of  the  plaintiff,  which  verdicts  have  been 
concurred  in  by  two  different  trial  judges. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  8951-8954;  Dec  Dig.  f 
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Error  to  Circuit  Court,  Duval  County ;  D. 
A  Simmons,  Judge. 

Action  by  George  Geiger  against  the  Flori- 
da East  Coast  Railway  Company,  a  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

Alex  St  Clair-Abrams,  of  Jacksonville,  for 
plaintiff  in  error.  D.  C.  Campbell,  of  Jack- 
sonville, for  defendant  in  error. 

SHAGKXEFORD,  OL  J.  This  case  comes 
here  for  the  second  time.  It  is  an  action 
brought  by  the  defendant  in  error,  hereinafter 
called  the  plaintiff,  against  the  plaintiff  in 
error,  hereinafter  called  the  defendant,  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  occasioned  by  the  negligence  of 
the  defendant  At  the  first  trial  the  plaintiff 
recovered  a  judgment  for  $8,838.36,  which 
was  reversed  by  this  court  for  the  reasons 
stated  in  the  opinion.  See  Florida  East  Coast 
By.  Co.  r.  Geiger,  64  Fla.  282,  60  South.  753. 
Upon  the  former  writ  of  error,  21  errors  were 
assigned.  We  treated  such  of  them  as  we 
considered  necessary  for  a  proper  disposition 
of  the  case.  At  the  second  trial  the  plaintiff 
recovered  a  judgment  for  $6,250,  which  the 
defendant  also  seeks  to  have  reversed,  and 
has  assigned  31  errors.  For  the  pleadings 
we  would  refer  to  the  former  opinion,  where- 
in the  first  count  of  the  declaration  and  the 
5  pleas  filed  by  the  defendant  will  be  found 
copied.  One  of  the  errors  assigned  upon  the 
former  writ  of  error  was  the  overruling  of 
the  demurrer  to  the  first  count  of  the  declara- 
tion, and  in  the  opinion  which  we  rendered 
we  held  that  the  assignment  had  not  been 
sustained,  and  that  such  count  of  the  declara- 
tion was  sufficient  to  withstand  the  assault 
made  upon  it  We  did  not  deem  it  necessary 
to  set  forth  the  second  count  of  the  declara- 
tion in  the  former  opinion,  nor  do  we  consider 
it  necessary  to  do  so  now.  The  only  differ- 
ence between  the  two  counts  is  that  the  sec- 
ond count  charges  that  the  conductor  of  the 
defendant's  train  "willfully  and  maliciously," 
as  well  as  carelessly  and  negligently,  refused 
to  allow  the  plaintiff  to  pass  through  the 
coach.  See  our  discussion  as  to  the  effect  of 
alleging  that  the  negligence  was  "willful  and 
wanton"  and  the  like  In  McGrady  v.  Char- 
lotte Harbor  &  Northern  By.  Co.,  63  South. 
921,  decided  here  at  the  present  term.  Upon 
the  going  down  of  the  mandate,  the  defend- 
ant filed  the  following  additional  plea: 

"And  now  comes  the  defendant  the  Flori- 
da East  Coast  Hallway  Company,  by  Alex. 
St  Clair-Abrams,  its  attorney,  and,  by  leave 
of  the  court  first  had  and  obtained,  files  this 
its  additional  plea  (being  the  sixth  plea)  to 
the  declaration  herein  filed,,  and,  denying 
each  and  every  allegation  of  each  count  of 
the  declaration,  says  that  it  Is  not  true,  as 
alleged  in  said  counts,  that  the  plaintiff  re- 
ceived injuries  set  forth  therein  by  the  negli- 
gence of  the  defendant;  but  the  defendant 
nys  that  plaintiff  received  the  Injuries  com- 


plained of  by  his  own  recklessness  and  neg- 
ligence in  attempting  to  alight  from  defend- 
ant's moving  train,  propelled  by  steam,  while 
the  train  and  cars  composing  it  were  in  mo- 
tion, and  coming  in  collision  with  a  truck 
standing  on  the  platform  of  the  station,  it 
being  broad  daylight  and  said  standing  truck 
being  in  full  sight  and  view  of  the  plaintiff, 
and  the  negligence  of  plaintiff  being  the  sole 
proximate  cause  of  his  alleged  injuries. 

"Wherefore  the  defendant  says  that  the 
plaintiff  ought  not  to  have  and  maintain  said 
action." 

The  plaintiff  joined  Issue  upon  this  plea, 
as  he  had  previously  done  upon  the  other 
pleas,  and  the  case  went  to  trial  upon  the 
Issues  as  framed. 

[1,2]  It  is  undoubtedly  true,  as  we  have 
frequently  held,  that  all  the  points  adjudi- 
cated by  an  appellate  court  upon  a  writ  of 
error  or  an  appeal  become  the  law  of  the 
case,  and  are  no  longer  open  for  discussion 
or  consideration.  McKinnon  v.  Johnsuu,  57 
Fla.  120,  48  South.  910;  A.  R.  Harper  Piano 
Co.  v.  Seaboard  Air  Line  Ry.,  65  Fla.  490,  62 
South.  482 ;  First  National  Bank  of  St  Peters- 
burg v.  Ulmer,  66  Fla.  — ,  63  South.  145; 
Christopher  v.  Mungen,  decided  here  at  the 
present  term.  It  is  also  further  true,  as  we 
have  several  times  held,  that  the  principle  has 
no  applicability  to  and  is  not  decisive  of 
points  presented  upon  a  second  writ  of  error 
that  were  not  presented  upon  the  former  writ 
of  error,  and  consequently  were  not  before 
the  appellate  court  for  adjudication.  Hills- 
borough Grocery  Co.  v.  Leman,  62  Fla.  208, 
56  South.  684 ;  and  Boss  v.  Savage,  66  Fla. 
— ,  63  South.  148.  It  is  also  true,  as  was 
said  by  Mr.  Justice  Brewer,  in  Mutual 
life  Insurance  Co.  v.  Hill,  193  U.  S.  551,  text 
553,  24  Sup.  Ot  538,  539  (48  L.  Ed.  788): 
"When  a  case  is  presented  to  an  appellate 
court  it  Is  not  obliged  to  consider  and  de- 
cide all  the  questions  then  suggested,  or 
which  may  be  supposed  likely  to  arise  in 
the  further  progress  of  the  litigation.  If  it 
finds  that  in  one  respect  an  error  has  been 
committed  so  substantial  as  to  require  a  re- 
versal of  the  judgment  it  may  order  a  re- 
versal, without  entering  into  any  inquiry  or 
determination  of  other  questions.  While  un- 
doubtedly an  affirmance  of  a  judgment  is  to 
be  considered  an  adjudication  by  the  appel- 
late court  that  none  of  the  claims  of  error 
are  well  founded — even  though  all  are  not 
specifically  referred  to  in  the  opinion — yet 
no  such  conclusion  follows  in  case  of  a  re- 
versal. It  is  impossible  to  foretell  what 
shape  the  second  trial  may  take,  or  what 
questions  may  then  be  presented.  Hence  the 
rule  is  that  a  judgment  of  reversal  is  not 
necessarily  an  adjudication  by  the  appellate 
court  of  any  other  than  the  questions  in 
terms  discussed  and  decided.  An  actual  de- 
cision of  any  question  settles  the  law  in  re- 
spect thereto  for  future  action  in  the  case." 

The  defendant  in  its  brief,  contends  that 
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the  reversal  of  the  judgment  by  this  court 
upon  the  former  writ  of  error  was  upon  two 
grounds,  "this  court  holding  that  on  the  tes- 
timony for  the  plaintiff  he  could  not  recover, 
and,  second,  that  the  testimony  for  the  de- 
fendant preponderated;"  and  the  argument 
made  by  the  defendant  is  chiefly  in  support 
of  this  contention.  In  order  to  sustain  the 
same,  the  defendant  introduced  at  the  sec- 
ond trial  the  entire  transcript  of  the  testi- 
mony taken  on  the  former  trial,  stating  that 
its  purpose  in  so  doing  was  to  show  "that 
the  testimony  taken  on  this  trial  is  substan- 
tially the  same  as  taken  at  the  previous 
trial,"  so  that  we  have  incorporated  in  the 
transcript  now  before  us  all  the  testimony 
taken  at  each  trial. 

The  defendant  is  in  error  as  to  the  ground 
upon  which  our  reversal  of  the  former  Judg- 
ment was  predicated,  as  a  reading  of  the 
opinion  will  readily  disclose.  The  third  head- 
note  sets  forth  the  only  ground  which  caused 
the  reversal  of  the  Judgment,  which  headnote 
reads  as  follows: 

"In  an  action  for  personal  injuries  alleged 
to  have  been  received  in  jumping  off  a  train, 
where  there  is  evidence  Indicating  careless- 
ness on  the  part  of  a  passenger,  who  was  an 
active  normal  man*  in  jumping  off  a  moving 
train,  it  is  error  to  refuse  to  give  a  request- 
ed charge  that  *it  is  the  duty  of  every  person 
about  to  get  on  or  off  of  the  car  of  a  passen- 
ger train,  propelled  by  steam,  to  exercise  due 
and  ordinary  care  and  prudence  commen- 
surate with  the  danger  to  be  apprehended.'  ** 

[3]  In  the  opinion  we  discussed  the  testi- 
mony adduced  in  order  to  show  why  we  were 
of  the  opinion  that  the  refused  instruction 
was  so  peculiarly  appropriate  to  such  testi- 
mony as  to  make  its  refusal  error.  Upon 
the  second  trial  this  instruction  was  given, 
and  assuming,  in  line  with  the  defendant's 
contention,  that  the  testimony  given  upon  the 
two  trials  was  substantially  the  same,  though, 
as  a  matter  of  fact,  the  plaintiff  made  out  a 
stronger  case  at  the  last  trial,  that  fact  would 
not  warrant  us  in  reversing  this  second  judg- 
ment, which  is  for  a  smaller  amount' than 
the  first  judgment,  was  found  by  a  different 
jury,  and  concurred  in  by  another  circuit 
judge  by  his  refusal  to  grant  a  new  trial, 
which  questioned  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  See  our  dis- 
cussion in  Atlantic  Coast  Line  R.  R.  Co.  v. 

Wallace,  66  Fla.   ,  63  South.  583.  We 

would  also  refer  to  what  we  said  as  to  ver- 
dicts in  Atlantic  Coast  Line  R.  R.  Co.  v.  Beaz- 
ley,  54  Fla.  311,  45  South.  761,  and  the  au- 
thorities there  cited.  We  also  refer  to  Wil- 
son v.  Jernlgan,  57  Fla.  277,  49  South.  44, 
wherein  we  held  as  follows,  which  holding 


we  have  repeatedly  since  then  approved  and 
followed: 

"In  passing  upon  an  assignment  question- 
ing the  correctness  of  the  ruling  of  the  trial 
court  in  denying  a  motion  for  new  trial, 
which  is  based  upon  the  sufficiency  of  the 
evidence  to  sustain  the  verdict,  the  guiding 
principle  for  an  appellate  court  is  not  what 
it  may  think  the  jury  ought  to  have  done, 
or  what  such  court  may  think  it  would  have 
done,  had  it  been  sitting  as  a  Jury  in  the 
case,  but  whether,  as  reasonable  men,  the 
Jury  could  have  found  such  verdict.  If  this 
question  can  be  answered  in  the  affirmative, 
the  action  of  the  trial  court  upon  such  mo- 
tion should  not  be  disturbed. 

[4]  "The  verdict  of  a  Jury  should  be  con- 
formable to  legal  rules,  and  defensible  in 
point  of  sense;  it  must  not  be  absurd  or 
whimsical.  But  an  appellate  court  is  not 
warranted  in  substituting  its  standard  of 
what  is  reasonable  for  that  of  the  jury.  If 
reasonable  men  might  have  found  the  verdict 
in  question,  and  it  has  received  the  sanction 
of  the  trial  court,  an  appellate  court  should 
not  disturb  it 

[8]  "The  refusal  of  the  trial  court  to  grant 
a  new  trial  for  insufficiency  of  the  evidence 
to  sustain  the  verdict  or  because  the  verdict 
is  contrary  to  the  evidence,  will  not  be  re- 
versed, unless,  after  allowing  all  reasonable 
presumptions  of  its  correctness,  the  prepon- 
derance of  the  evidence  against  the  verdict 
is  so  decided  as  to  clearly  convince  the  appel- 
late court  that  it  is  wrong  and  unjust 

[6]  "When  the  trial  court  concurs  in  the 
verdict  rendered  by  a  jury  by  denying  the 
motion  for  a  new  trial,  and  there  is  evidence 
to  support  it  an  appellate  court  should  re- 
fuse to  disturb  it  in  the  absence  of  any 
showing  that  the  jurors  must  have  been  im- 
properly influenced  by  considerations  outside 
the  evidence." 

[7]  It  clearly  appears  from  the  evidence 
that  the  plaintiff  was  a  passenger  to  whom 
the  defendant  owed  the  highest  degree  of 
care  and  consideration.  The  evidence  does 
not  so  preponderate  in  favor  of  the  defend- 
ant as  to  warrant  an  appellate  court  in  set- 
ting aside  the  concurrent  verdicts  returned 
by  two  juries  in  favor  of  the  plaintiff. 

After  a  most  careful  examination  of  the 
transcript,  assisted  by  the  briefs  of  the  re- 
spective counsel,  applying  the  principles 
which  we  have  announced  above,  we  have 
been  unable  to  find  any  error  which  would 
warrant  us  in  reversing  the  judgment;  there- 
fore it  must  be  affirmed. 

TAYLOR,  COCKRELL,  HOOKER,  and 
WHITFIELD,  JJ.,  concur. 
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STATE  ex  reL  COLLINS,  Atty.  Gen.,  v. 
JONES.    (No.  17,196.)  i 
(Supreme  Court  of  Mississippi.    Feb.  9,  1914.) 
L  Constttutionai.  Law  (§  7*)— Amendment— 

Passage  or  Amendments. 

The  amendment  to  Const.  $  153,  submitted 
upon  the  joint  resolution  of  the  Legislature  of 
1910  (see  Laws  1910,  c.  368),  being  in  accord- 
ance with  long-continued  practice  and  contem- 
poraneous construction,  must  be  held  to  have 
been  passed  by  the  Legislature  in  accordsnce 
with  section  273,  providing  that,  when  two- 
thirds  of  each  house  of  the  Legislature  shall 
deem  any  amendment  necessary,  such  amend- 
ment shall  be  read  and  passed'  by  each  house. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
law,  Cent  Dig.  H  3,  4  ;  Dec  Dig.  |  7.*] 

2.  Constitutional  Law  (f  9*)— Amendment— 
Single  Amendments. 
Const.  |  163,  as  originally  enacted,  provid- 
ed that  judges  of  the  circuit  and  of  the  chan- 
cery courts  should  be  appointed  by  the  Governor, 
with  the  advice  and  consent  of  the  Senate,  and 
should  hold  their  office  for  a  term  of  four  years, 
and  section  163,  as  amended  (see  Laws  1910. 
c  358),  provides  that  judges  of  the  circuit  and 
chancery  courts  shall  be  elected  by  the  people 
in  a  manner  and  at  a  time  to  be  provided  by 
the  Legislature,  and  shall  hold  office  for  four 
years.  Const  |  273,  relating  to  the  submission 
of  amendments,  provides  that  if  more  than  one 
amendment  shall  be  submitted  at  one  time,  they 
■hall  be  so  submitted  that  the  people  may 
vote  for  or  against  each  amendment  separate- 
ly. Held  that  in  view  of  Const  §§  6.  6, 
declaring  that  all  political  power  is  vested  in 
and  derived  from  the  people,  and  that  the  people 
of  the  state  have  the  inherent  sole,  and  ex- 
clusive right  to  regulate  the  internal  govern- 
ment and  to  alter  and  abolish  their  Constitu- 
tion, the  amendment  of  section  168  might  be 
submitted  to  the  people  as  a  whole,  there  really 
being  but  one  mam  proposition. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  St  6,  7;  Dec.  Dig.  {  9.*] 
8.  Courts  (I  90*)— Proceedings — Stake  De- 
cisis. 

While  it  is  important  that  the  decisions 
of  the  courts  on  constitutional  questions  should 
be  uniform,  harmonious,  and  consistent  yet 
where  no  rights  of  private  individuals  will  be 
affected,  the  principle  of  stare  decisis  cannot 
be  invoked  to  -sustain  an  erroneous  constitution- 
al decision. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  313-321,  861;  Dec.  Dig.  1  90.*] 

4.  Statutes  (1  32*)— Veto  of  Bill. 

Const  |  163,  as  amended  (see  Laws  1910, 
c  358),  which  provides  that  judges  of  the  circuit 
and  chancery  courts  shall  be  elected  in  a  man- 
ner and  at  a  time  to  be  provided  by  the  Legis- 
lature, contemplates  action  by  the  entire  legis- 
lative machinery,  including  both  bouses  of  the 
Legislature  and  the  Governor,  this  conclusion 
being  strengthened  by  consideration  of  other 
constitutional  provisions  using  the  term  "legis- 
lature" as  including  all  of  the  legislative  ma- 
chinery; and  hence  an  act  providing  for  the 
election  of  judges  is  of  no  effect  when  vetoed 
by  the  Governor,  unless  it  be  passed  over  bis 
veto. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  85;  Dec.  Dig.  §  32.*] 

5.  Jcdges  (|  8*>— Appointment. 

Const  §  153,  before  amendment  provided 
for  appointment  of  judges  of  the  circuit  and 
chancery  courts  by  the  Governor,  with  the  con- 
aent  of  the  Senate,  and  section  177  provided  that 
the  Governor  might  fill  any  vacancy  occurring 
daring  the  recess  of  the  Senate  in  the  office  of 


judge  or  chancellor  by  making  a  temporary  ap- 
pointment which  should  expire  at  the  end  of  the 
next  session  of  the  Senate.  Section  153  was 
amended  (see  Laws  1910,  c.  358),  so  as  to  de- 
clare that  judges  of  the  circuit  and  chancery 
courts  should  be  elected  by  the  people  in  a  man- 
ner to  be  provided  by  the  Legislature.  Held, 
that  the  amendment  deprived  the  Governor  of 
his  power  to  fill  vacancies  by  appointment  dur- 
ing the  recess  of  the  Senate,  but  where  a  va- 
cancy occurred  before  a  legislative  scheme  of 
election  had  been  adopted,  the  Governor  might 
under  section  166,  providing  that  in  cases  of 
emergency,  provisional  appointments  may  be 
made  by  the  Governor  to  fill  a  vacancy,  which 
shall  last  until  the  vacancy  is  regularly  filled  in 
accordance  with  the  law,  enacted  to  put  section 
168  as  amended  into  active  operation. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  S§  4-10;  Dec  Dig.  8  8.*] 

6.  Constitutional  Law  (|  46*) — Determina- 
tion or  Validity  of  Amendment. 

On  quo  warranto  to  test  the  right  of  re- 
spondent to  the  office  of  chancellor,  where  he 
was  appointed  after  the  amendment  (see  Laws 
1910,  c.  368)  of  Const.  |  163,  which  provided 
for  the  election  of  judges  and  chancellors  in- 
stead of  their  appointment  by  the  Governor,  the 
Supreme  Court  will  determine  the  validity  of 
such  amendment  even  though  the  respondent 
was  entitled  to  retain  his  office  regardless  of 
its  validity,  where  it  appeared  that  the  real  pur- 
pose of  the  suit  was  to  test  the  validity  of  the 
amendment 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  !§  104,  107;  Dec  Dig.  §  46.*] 

Cook,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hinds  Coun- 
ty; W.  A.  Henry,  Judge. 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  Boss  A.  Collins,  Attorney  General, 
against  P.  Z.  Jones.  From  a  judgment  for 
respondent  relator  appeals.  Affirmed. 

Ross  A.  Collins,  Atty.  Gen.,  Geo.  EL  Eth- 
ridge,  AsBt  Atty.  Gen.,  J.  H.  Howie,  Diet 
Atty.,  of  Jackson,  E.  F.  NoeL  of  Lexington, 
and  J.  M.  Vardaman  and  Neely  Powers,  both 
of  Jackson,  for  appellant  Mayes  &  Mayes, 
Boot  Powell,  and  L.  Brame,  all  of  Jackson, 
and  Luther  L.  Tyler,  of  Brookhaven,  for 
appellee 

SEXTON,  Special  Judge.  The  facts  of 
this  case,  briefly  stated  are :  The  Legislature 
of  the  state  at  the  session  of  1910  (Laws  1910, 
c  358)  by  joint  resolution  provided  for  the 
submission  to  the  people  for  their  ratifies-, 
tlon  or  rejection  a  constitutional  amendment,' 
which  is  as  follows :  "Section  153.  The  judg- 
es of  the  circuit  and  chancery  courts  shall  be 
elected  by  the  people  In  a  manner  and  at  a 
time  to  be  provided  by  the  Legislature  and 
the  judges  shall  hold  their  office  for  a  term 
of  four  years."  The  amendment  was  adopted 
by  the  people  and  Inserted  into  the  Constitu- 
tion of  the  state  by  the  Legislature  of  1912. 
At  the  same  session  of  the  Legislature,  a  bill 
was  passed,  known  as  Senate  Bill  No.  822, 
providing  for  the  election  of  the  judges  nam- 
ed in  the  constitutional  amendment,  and  this 
bill  was  vetoed  by  the  Governor  of  the  state. 
Subsequent  to  this  action  on  the  part  of  the 
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Legislature,  that  Is  to  say,  on  January  18, 
1913,  Hon.  P.  Z.  Jones  of  Brookhaven,  Miss, 
was  appointed  chancellor  by  the  Governor 
for  a  term  of  four  years  beginning  February 
1,  1913;  and  this  appointment  was  subse- 
quently confirmed  by  the  Senate  of  1913,  and 
said  Jones  qualified  as  chancellor  of  the  dis- 
trict 

In  this  attitude  of  affairs,  the  Attorney 
General  of  the  state  filed  a  quo  warranto  pro- 
ceeding to  test  the  right  of  Jones  to  hold  said 
office.  The  contention  of  the  Attorney  Gen- 
eral is  that  the  constitutional  amendment 
providing  for  the  election  of  judges  took  from 
the  Governor  the  power  to  make  the  appoint- 
ment of  a  chancellor,  and  that  the  appoint- 
ment was  a  nullity. 

The  defendant  filed  a  demurrer  to  the  pe 
tltion  filed  by  the  Attorney  General,  in  which 
several  causes  of  demurrer  were  assigned. 
The  real  contest,  however,  arises  out  of  the 
question  raised  by  the  sixth  cause  of  de- 
murrer, which  is  as  follows:  "Sixth.  For 
further  cause  of  demurrer  defendant  states 
that  the  so-called  amended  section  163  of  the 
Constitution,  relied  upon  by  the  state,  is  a 
nullity,  because  it  was  never  submitted  to  be 
voted  upon  in  the  manner  required  by  sec- 
tion 273  of  the  Constitution.  Section  273  of 
the  Constitution  provides  that  whenever  an 
attempt  is  made  to  amend  the  Constitution, 
that  'if  more  than  one  amendment  shall  be 
submitted  at  one  time,  they  shall  be  submit- 
ted in  such  manner  and  form  that  the  people 
may  vote  for  each  amendment  separately,' 
and  the  petition  shows  that  this  was  not 
done,  but  the  petition  shows  that  the  so-call- 
ed amendment  submitted  two  amendments  at 
the  same  time  and  in  the  same  amendment, 
and  not  In  such  manner  and  form  that  the 
people  might  vote  for  each  amendment  sepa- 
rately.' The  one  amendment  submitted  the 
dual  proposition  as  to  whether  or  not  circuit 
judges  should  be  elected,  and  as  to  whether 
or  not  chancery  judges  should  be  elected, 
thus  changing  from  the  present  system  of  ap- 
pointment, and  submitting  this  dual  proposi- 
tion in  a  way  that  violated  section  273  of  the 
state  Constitution." 

Quite  a  number  of  the  states,  29  in  num- 
ber, have  constitutional  provisions  substan- 
tially the  same  as  section  273  of  our  Con- 
stitution, and  the  question  of  whether  certain 
amendments  which  have  been  proposed  from 
time  to  time  thereto  constituted  more  than 
one  amendment  and  should  have  been  sepa- 
rately submitted  has  resulted  in  litigation 
in  several  of  the  states.  A  review  of  some 
of  these  decisions  will  be  helpful  in  deter- 
mining exactly  what  the  limitation  contained 
in  section  273  of  our  Constitution  in  reference 
to  the  submission  of  amendments  was  in- 
tended to  embrace. 

[1]  It  is  first  earnestly  insisted  by  one  of 
the  attorneys  for  appellee,  who  filed  a  sep- 
arate brief,  that,  regardless  of  every  other 
question  in  the  case,  "the  proposed  amend- 


ment in  question  in  this  case  never  became 
a  part  of  the  Constitution,  because  it  was 
never  passed  upon  by  the  Legislature."  We 
think  the  amendment  was  properly  passed 
by  the  Legislature,  as  the  petition  alleges, 
and  as  the  demurrer  to  the  petition  seems 
to  admit,  but,  regardless  of  this,  the  method 
adopted  by  the  Legislature  in  the  instant 
case  was  in  strict  conformity  with  the  plan 
adopted  for  the  submission  of  constitutional 
amendments  both  before  and  after  the  in- 
corporation of  section  273  in  the  Constitu- 
tion of  the  state,  as  will  be  seen  by  reference 
to  the  following  acts  of  the  Legislature,  where 
submissions  of  amendments  have  been  pro- 
posed and  acted  upon,  viz.:  1854,  p.  173; 
1872,  p.  163;  1876,  pp.  30,  127;  1878,  p.  203; 
1900,  p.  239;  1904,  p.  223;  and  1908,  p.  259. 
In  view  of  this  long-continued  contemporane- 
ous construction  by  the  legislative  depart- 
ment of  the  state  of  what  constituted  the 
proper  method  of  submitting  constitutional 
amendments,  and  the  fact  that  the  framers- 
of  the  Constitution  must  have  been  familiar 
with  this  method  of  submitting  proposed 
amendments,  we  do  not  think  that  this  con- 
tention is  sound. 

In  the  case  of  State  ex  rel.  Hudd  v. 
Timme,  54  Wis.  318,  11  N.  W.  785,  the  ques- 
tion here  under  review  was  presented  and 
most  carefully  considered.  The  Constitution 
of  Wisconsin  contains  a  provision  (section  1, 
art  12)  that,  if  more  than  one  amendment 
be  submitted,  they  shall  be  submitted  in 
such  manner  that  the  people  may  vote  for 
or  against  such  amendments  separately.  An 
amendment  proposed  by  the  Legislature  and 
ratified  by  the  people  was  attacked  upon  the 
ground,  among  others,  that  it  contained  sev- 
eral subjects  and  propositions  which  had  not 
been  separately  submitted.  In  passing  upon 
the  objection,  the  court  said:  "This  provision 
can  have  but  two  constructions:  First  it 
may  be  construed,  as  is  contended  for  by 
the  learned  counsel,  who  contends  that  the 
amendment  under  controversy  was  not  prop- 
erly submitted,  that  every  proposition  in  the 
shape  of  an  amendment  to  the  Constitution, 
which,  standing  alone,  changes  or  abolishes 
any  of  its  present  provisions,  or  adds  any 
new  provision  thereto,  shall  be  so  drawn  that 
it  can  be  submitted  separately,  and  must  be 
so  submitted.  Such  a  construction  would, 
we  think,  be  so  narrow  as  to  render  it  prac- 
tically Impossible  to  amend  the  Constitution : 
or,  if  not  practically  impossible,  it  would 
compel  the  submission  of  an  amendment 
which,  although  having  but  one  subject  in 
view,  might  consist  of  considerable  detail, 
and  each  separate  provision,  though  all  pro- 
motive of  the  same  object  and  necessary  to 
the  perfection  and  practical  usefulness  there- 
of if  adopted  as  a  whole,  in  such  form  that 
a  defeat  of  one  of  its  important  matters  of 
detail  might  destroy  the  usefulness  of  all  the 
other  provisions  when  adopted.  Take  the 
case  as  presented  by  the  amendment  under 
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consideration.  The  learned  counsel  admits 
that  the  proposition  to  change  from  annual 
to  biennial  sessions  is  so  intimately  connected 
with  the  proposition  to  change  the  tenure 
of  office  of  members  of  the  assembly  from 
one  year  to  two  years,  tha£  the  propriety 
of  the  two  changes  taking  place,  or  that 
neither  should  take  place,  is  so  apparent 
that  to  provide  otherwise  would  be  absurd. 

•  *  •  We  think  amendments  to  the  Con- 
stitution, which  the  section  above  quoted  re- 
quires shall  be  submitted  separately,  must 
be  construed  to  mean  amendments  which 
have  different  objects  and  purposes  in  view. 
In  order  to  constitute  more  than  one  amend- 
ment, the  proposition  submitted  must  relate 
to  more  than  one  subject,  and  have  at  least 
two  distinct  and  separate  purposes  not  de- 
pendent upon  or  connected  with  each  other. 
Tested  by  this  rule,  the  propositions  sub- 
mitted to  the  electors  contained  but  one 
amendment  It  Is  clear  that  the  whole  scope 
and  purpose  of  the  matter  submitted  to  the 
electors  for  their  ratification  was  the  change 
from  annual  to  biennial  sessions  of  the  Leg- 
islature. It  was  so  spoken  of  by  the  legisla- 
tive bodies  which  passed  it,  as  well  as  by 
the  electors  who  ratified  it  To  make  that 
change  It  was  necessary,  In  order  to  prevent 
the  election  of  members  of  assembly,  half 
of  whom  would  never  have  any  duties  to 
perform,  that  a  change  should  be  made  In 
their  tenure  of  office  as  well  as  in  the  time 
of  their  election,  and  the  same  may  be  said 
as  to  the  change  of  the  tenure  of  office  of 
the  senators.  •  *  *  •  The  direction  in  the 
Constitution  requiring  separate  amendments 
to  be  submitted  separately  has  no  efficacy  in 
determining  what  constitutes  an  amendment 
as  distinguished  from  what  constitutes  two 
or  more  amendments;  and,  as  the  word 
'amendment'  is  clearly  susceptible  of  a  con- 
struction which  would  make  it  cover  several 
propositions,  all  tending  to  effect  and  carry 
oat  one  general  object  or  purpose,  and  all 
connected  with  one  subject,  as  well  as  of  the 
construction  that  every  proposition  which  ef- 
fects a  change  in  the  Constitution,  or  adds 
to  or  takes  from  it,  is  an  amendment,  the 
construction  which  has  been  uniformly  adopt- 
ed by  all  of  the  departments  of  the  govern- 
ment for  a  series  of  years  is  entitled  to  great 
weight  in  settling  by  judicial  decision  what 
construction    should    be   placed   upon  it 

•  •  •  We  do  not  contend  that  the  Legis- 
lature, if  it  had  seen  fit  might  not  have 
adopted  these  changes  as  separate  amend- 
ments, and  have  submitted  them  to  the 
people  as  such;  but  we  think,  under  the 
Constitution,  the  Legislature  has  a  discretion, 
within  the  limits  above  suggested,  of  deter- 
mining what  shall  be  submitted  as  a  single 
amendment  and  that  they  are  not  compelled 
to  submit  as  separate  amendments  the  sep- 
arate propositions  necessary  to  accomplish  a 
•Ingle  purpose." 

Section  1  of  the  twenty-third  article  of  the 


Constitution  of  South  Dakota  provides  "that 
if  more  than  one  amendment  be  submitted 
they  shall  be  submitted  in  such  manner  that 
the  people  may  vote  for  or  against  such 
amendments  separately."  A  proposed  amend- 
ment to  the  Constitution  of  the  state  by  one 
section  changed  the  number  of  regents  of  the 
state  educational  Institutions,  and  by  two 
other  sections  abolished  the  trustees  of  such 
institutions.  These  sections  were  submitted  to 
the  people  in  such  a  way  that  each  elector 
was  compelled  to  vote  for  or  against  all  of 
the  proposed  changes.  The  exact  form  of  the 
amendment  proposed  in  that' case  was  as  fol- 
lows: 

"Proposed  Amendment  to  the  Constitution. 

"1.  Amendment  That  section  three 
(3)  of  article  fourteen  (14)  of  the  con- 
stitution be  amended  so  as  to  read  as 
follows: 

"'3.  The  state  university,  the  agricul- 
tural college,  the  normal  schools  and  all 
other  educational  institutions  that  may 
be  sustained  either  wholly  or  in  part  by 
the  state  shall  be  under  the  control  of  a 
board  of  five  members  appointed  by  the 
governor  and  confirmed  by  the  senate  un- 
der such  rules  and  restrictions  as  the 
legislature  shall  provide.  The  legislature 
may  increase  the  number  of  members  to 
nine.' 

"2.  Amendment  That  article  four- 
teen (14)  of  the  constitution  be  amended 
by  striking  oat  section  four  (4)  of  the 
same. 

"3.  Term  of  office.  From  the  time  of 
the  taking  effect  of  this  amendment  the 
term  of  office  of  all  the  trustees  thereto- 
fore appointed  shall  cease  and  determine. 

"  'Shall  the  above  amendment  to  the 
constitution  be  approved  and  ratified?' 

"Electors  desiring  to  vote  'yes'  will 
place  a  cross  before  the  word  'Yes,'  and 
those  desiring  to  vote  'No'  will  place  a 
cross  before  the  word  *No.' " 

In  passing  upon  the  question  presented 
here  In  reference  to  the  proposed  amendment 
above  quoted,  the  Supreme  Court  of  South 
Dakota  reached  the  following  conclusion: 
"Does  the  resolution  contain  more  than  one 
amendment  within  the  meaning  of  the  Con- 
stitution? It  is  contended  with  much  ap- 
parent reason  that  two  distinct  objects  are 
intended,  namely,  the  abolition  of  the  trus- 
tees, and  a  change  in  the  number  and  powers 
of  the  regents;  that  these  objects  are  inde- 
pendent of  each  other;  that  •either  might 
have  been  adopted  without  adopting  the  oth- 
er; and  that  there  are  numerous  reasons  why 
an  elector  might  have  desired  ene  change, 
and  not  the  other.  The  defect  in  this  argu- 
ment consists  in  substituting  for  the  real 
object  or  purpose  one  of  its  incidents.  Con- 
trol of  the  state  educational  institutions  is 
the  subject  to  which  the  proposed  amendment 
relates.  Its  purpose  or  object  is  to  place  such 
institutions  under  the  control  of  a  single 
board.  The  membership  of  such  board,  its 
powers,  and  the  abolition  of  the  local  boards 
are  but  incidental  to  and  necessarily  con- 
nected with  the  object  intended."   State  ex 
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rel.  Adams  et  al.  v.  Herried  et  al.,  10  S.  D. 
109,  72  N.  W.  93. 

In  the  case  of  Lobaugh  v.  Cook  et  al.,  127 
Iowa,  181,  102  N.  W.  1121,  we  find  that  the 
General  Assembly  of  the  state  of  Iowa  sub- 
mitted the  following  amendment  to  the  Con- 
stitution of  that  state  (Acts  29th  Gen.  Assem. 
p.  199):  "Sec.  16.  The  first  general  election 
after  the  adoption  of  this  amendment  shall  he 
held  on  the  Tuesday  next  after  the  first  Mon- 
day in  November  in  the  year  one  thousand 
nine  hundred  and  six,  and  general  elections 
shall  be  held  biennially  thereafter.  In  the 
year  one  thousand  nine  hundred  and  six  there 
shall  be  elected  a  Governor,  lieutenant  Gov- 
ernor, Secretary  of  State,  Auditor  of  State, 
Treasurer  of  State,  Attorney  General,  two 
Judges  of  the  Supreme  Court,  the  successors 
of  the  Judges  of  the  district  court  whose 
terms  of  office  expire  on  December  31st,  one 
thousand  nine  hundred  and  six,  state  sena- 
tors who  would  otherwise  be  chosen  in  the 
year  one  thousand  nine  hundred  and  five,  and 
members  of  the  House  of  Representatives. 
The  terms  of  office  of  the  Judges  of  the  Su- 
preme Court,  which  would  otherwise  expire 
on  December  31st,  in  odd-numbered  years, 
and  all  other  elective  state,  county,  and  town- 
ship officers  whose  terms  of  office  would  oth- 
erwise expire  in  January  in  the  year  one 
thousand  nine  hundred  and  six,  and  members 
of  the  General  Assembly,  whose  'successors 
would  otherwise  be  chosen  at  the  general 
election  in  the  year  one  thousand  nine  hun- 
dred and  five,  are  hereby  extended  one  year 
and  until  their  successors  are  elected  and 
qualified.  The  terms  of  offices  of  senators 
whose  successors  would  otherwise  be  chosen 
in  the  year  one  thousand  nine  hundred  and 
seven  are  hereby  extended  one  year  and  until 
their  successors  are  elected  and  qualified. 
The  General  Assembly  shall  make  such 
change  in  the  law  governing  the  time  of  elec- 
tion and  term  of  office  of  all  other  elective 
officers  as  shall  be  necessary  to  make  the 
time  of  their  election  and  terms  of  office  con- 
form to  this  amendment,  and  shall  provide 
which  of  the  Judges  of  the  Supreme  Court 
shall  serve  as  Chief  Justice.  The  General 
Assembly  shall  meet  in  regular  session  on  the 
second  Monday  in  January  in  the  year  one 
thousand  nine  hundred  and  six,  and  also  on 
the  second  Monday  in  January  in  the  year 
one  thousand  nine  hundred  and  seven,  and 
biennially  thereafter."  It  was  contended  that 
the  proposed  amendment  violated  this  provi- 
sion of  the  Constitution,  and,  in  passing  upon 
that  question,  the  Supreme  Court  of  the  state 
of  Iowa  reached  the  following  conclusion: 
"The  contention  now  made  is  that  the  Gener- 
al Assembly  failed  to  comply  with  section  2 
of  the  same  article,  in  that  the  amendment 
submitted  as  one  in  fact  contained  three  dis- 
tinct and  independent  amendments  to  the 
Constitution:  '(1)  A  change  from  annual  to 
biennial  elections;  (2)  a  change  in  the  office 
of  Chief  Justice  from  the  short-term  Judge, 


or  one  of  two  short-term  Judges,  to  any  one 
of  six,  and  he  to  be  chosen  by  the  Legisla- 
ture; and  (3)  a  proposition  to  have  all  elec- 
tions, including  school  and  municipal  elec- 
tions, at  one  time.'  Is  this  criticism  well 
founded?  Section  2  of  article  10  directs  that, 
If  two  or  more  amendments  shall  be  sub- 
mitted at  the  same  time,  they  shall  be  sub- 
mitted in  such  manner  that  the  electors  shall 
vote  for  or  against  each  of  such  amendments 
separately.'  The  evident  purpose  of  this  sec- 
tion is  to  exact  the  submission  of  each  amend- 
ment to  the  Constitution  on  its  merits  alone, 
and  to  secure  the  free  and  independent  ex- 
pression of  the  will  of  the  people  as  to  each. 
The  importance  of  this  cannot  be  too  strongly 
stated.  It  excludes  incongruous  matter  and 
that  having  no  connection  with  the  main  sub- 
ject from  being  inserted,  and  thereby  obviates 
the  evil  of  loading  a  meritorious  proposition 
with  an  independent  and  distinct  measure  of 
doubtful  propriety.  The  elector,  in  voting  for 
or  against,  is  limited  to  ratifying  or  rejecting 
the  proposition  in  its  entirety,  and  cannot  be 
put  in. a  position  where  he  may  be  compelled, 
in  order  to  aid  in  carrying  a  proposition 
his  Judgment  approves,  to  vote  for  another 
he  would  otherwise  oppose.  2.  The  amend- 
ments contemplated  are  those  to  the  Consti- 
tution, and  not  necessarily  to  any  particular 
article  or  section  thereof.  The  change  pro- 
posed may  affect  many  parts,  and  yet  con- 
stitute but  a  single  amendment,  and  there 
may  be  several  independent  amendments  to  a 
single  article.  Some  difficulty  has  been  ex- 
perienced elsewhere  in  determining  what 
shall  be  included  and  must  be  excluded  to 
avoid  any  infraction  of  the  rule  requiring 
a  separate  submission.  Modifications  such  as 
are  merely  incidental  to  the  main  purpose 
and  object  sought  to  be  attained  are  to  be 
included,  as  essential  to  the,  preservation  of 
the  symmetry  and  harmony  of  the  Constitu- 
tion as  a  whole.  Otherwise  great  confusion 
would  be  possible  from  the  adoption  of  some 
and  rejection  of  other  incidental  changes  nec- 
essary to  accomplish  the  purpose  proposed. 
It  follows  that,  while  an  amendment  can 
have  but  one  main  object,  it  should  include 
such  additional  provisions  as  are  essential, 
upon  its  ratification  by  the  people,  to  render 
it  consistent  with  other  portions  of  the  con- 
stitutions. Under  the  guise  of  accomplishing 
this,  however,  it  cannot  be  loaded  with  mat- 
ter not  related  to  or  necessarily  connected 
therewith.  The  right  reserved  by  the  people 
of  voting  on  amendments  separately  would  be 
violated  by  such  a  course.*'  After  reviewing 
authorities  in  other  states,  the  court  used  the 
following  language:  "The  authorities  cited 
relate  to  amendments  which  differ  so  radi- 
cally from  that  in  the  instant  case  that  they 
furnish  little  or  no  aid  by  way  of  analogy. 
They  are  in  accord,  however,  as  to  the  princi- 
ples which  should  control,  and,  when  these 
are  fairly  applied,  there  can  be  no  donbt  as 
to  the  conclusion  which  should  be  reached. 
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Otherwise  provisions  tor  so  amending  the 
Constitution  as  to  meet  the  changing  condi- 
tions and  needs  of  the  people  will  have  been 
so  hedged  about  with  difficulties  as  to  render 
them  practically  inoperative."  The  result 
was  that  the  submission  of  the  amendment 
was  upheld  as  not  violative  of  the  constitu- 
tional provisions  referred  to. 

Section  9,  art  19,  of  the  Constitution  of 
Montana  provides  that,  in  the  submission  of 
amendments  to  the  Constitution  of  that  state, 
separate  amendments  must  "be  prepared  and 
distinguished  by  numbers  or  otherwise,  that 
each  can  be  voted  upon  separately."  In  the 
case  of  State  v.  Board  of  Commissioners  et 
aL,  34  Mont  426,  87  Pac.  450,  the  Supreme 
Court  of  that  state,  in  passing  upon  a  question 
similar  to  the  one  here  involved,  stated  the 
rule  as  follows :  "The  next  point  raised  is  that 
besides  the  matter  of  publication,  the  Legisla- 
ture cannot  legally  submit  a  proposed  amend- 
ment in  any  form  which  it  may  adopt,  except 
the  constitutional  one,  and  that,  if  it  do  sub- 
mit a  proposed  amendment  In  any  form  not 
authorized  by  the  Constitution,  Its  action  will 
be  a  nullity,  the  point  being  that  an  examina- 
tion of  the  proposed  amendment  shows  that 
the  Legislature  sought  to  provide,  in  the  form 
of  one  amendment  for  three  separate  things, 
to  wit:  (1)  The  election  of  commissioners 
for  a  term  of  six  years,  whereas  it  had- been 
theretofore  only  four  years;  (2)  that  It  at- 
tempts to  provide  for  extending  the  term  of 
the  then  incumbents  long  after  their  election ; 
in  other  words,  to  fill  certain  offices  during  a 
certain  period  of  time  by  means  of  a  consti- 
tutional amendment ;  and  (3)  it  provided  how 
vacancies  on  the  board  were  to  be  filled,  to 
wit  by  the  judges  of  the  district  court  It  is 
urged  that  these  are  three  separate  and  dis- 
tinct matters  submitted  in  one  amendment, 
and  that  they  were  not  so  clearly  distinguish- 
ed by  numbers  or  otherwise  so  that  each 
could  be  voted  upon  separately.  It  does  not 
seem  to  us  that  these  are  three  separate  prop- 
ositions upon  which  the  people  were  to  be 
called  upon  to  vote.  It  Is  apparent  to  us,  as 
it  must  have  been  to  the  Legislature,  that 
there  is  only  one  matter  and  one  subject 
The  purpose  of  the  Legislature  was  to  ask 
the  people  at  the  polls  In  1902  whether  they 
wished  to  amend  the  Constitution  so  as  to 
have  a  board  of  county  commissioners,  the 
term  of  each  commissioner  to  be  six  years, 
one  commissioner  to  go  out  every  two  years, 
with  power  given  to  the  district  judges  to 
fill  vacancies  at  all  times  in  the  board,  and 
to  have  the  term  of  each  member  of  the  then 
existing  boards  and  of  short-term  boards  to 
be  elected  in  1902  in  new  counties  extended 
so  that  the  new  system  might  go  into  effect 
on  the  first  Monday  in  January,  1907.  This 
wag  all  one  single  scheme,  with  the  single 
purpose  of  establishing  and  maintaining  In 
existence  a  board  of  commissioners,  two  of 
whom  at  all'  times  would  be  experienced 
men.**  The  result  was  that  the  amendment 
proposed  was  held  not  to  be  violative  of  the 


constitutional  provision  above  referred  to. 

Section  2  of  article  19  of  the  Constitution 
of  Colorado  contains  the  following  proviso: 
"Provided  that  if  more  than  one  amendment 
be  submitted  at  any  general  election,  each  of 
said  amendments  shall  be  voted  upon  sepa- 
rately, and  the  votes  thereon  cast  shall  be 
separately  counted  the  same  as  though  but 
one  amendment  was  submitted." 

In  the  case  of  People  ex  rel.  Elder,  Treas- 
urer, v.  Sours,  Treasurer,  31  Colo.  869,  74 
Pac  167,  102  Am.  St  Rep.  84,  the  Supreme 
Court  of  the  state  of  Colorado,  In  passing  up- 
on a  similar  question  to  the  one  involved  In 
this  case,  used  the  following  language:  "At 
the  outset  it  should  be  stated  that  every  rea- 
sonable presumption,  both  of  law  and  fact  is 
to  be  indulged  In  favor  of  the  validity  of  an 
amendment  to  the  Constitution,  when  it  Is 
attacked  after  its  ratification  by  the  people. 
In  the  determination  of  these  questions,  we 
ought  constantly  to  keep  in  mind  the  decla- 
ration of  the  people  in  the  Bill  of  Rights 
'that  the  people  of  this  state  have  the  sole 
and  exclusive  right  of  governing  themselves, 
as  a  free,  sovereign  and  Independent  state; 
and  to  alter  and  abolish  their  Constitution 
and  form  of  government  whenever  they  may 
deem  it  necessary  to  their  safety  and  happi- 
ness ;'  and  we  should  examine  the  objections 
which  have  been  raised  against  the  validity 
of  this  amendment  from  the  viewpoint  of  a 
fair  and  liberal  construction,  rather  than 
from  that  of  one  which  unnecessarily  em- 
barrasses the  exercise  of  the  right  of  amend- 
ment *  *  *  It  is  next  contended  that  the 
proposed  amendment  contains  several  sub- 
jects, and  therefore  is  in  fact  several  amend- 
ments, and  that  the  Constitution  requires 
that  each  amendment  shall  be  separately 
submitted.  The  Constitution  does  not  re- 
quire the  submission  of  separate  subjects. 
•  *  *  The  final  question  is  whether  or 
not  more  than  one  amendment  is  embraced 
In  article  20.  Having  reached  the  conclusion 
that  it  has  but  the  one  general  purpose  in- 
dicated, and  that  it  does  not  amend  any  of 
the  preceding  articles  in  the  constitutional 
sense  contemplated  by  article  19,  that  ques- 
tion Is  easily  answered.  Its  several  provi- 
sions with  respect  to  the  particular  govern- 
mental subjects  which  it  covers  are  each  de- 
pendent upon  the  other  In  order  to  effect  the 
main  purpose,  and  therefore  do  not  come 
within  the  provision  requiring  several  amend- 
ments to  be  submitted  separately.  In  other 
words,  the  whole  scope  and  purpose  of  the 
amendment  was  to  provide  home  rule  for 
certain  cities  with  respect  to  certain  govern- 
mental matters  local  in  their  nature.  This  is 
!  apparent  from  the  contents  of  the  amendment 
!  itself,  as  well  as  the  provision  designating 
|  what  should  appear  upon  the  official  ballot 
;  in  order  to  enable  the  electors  to  vote  for  or 
against  its  adoption.  Its  several  provisions 
all  relate  to  this  one  general  object  and  are 
!  designed  to  accomplish  this  one  purpose,  in 
so  far  as  they  relate  to  cities  designated  in 
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the  amendment  either  by  name  or  class,  so 
that,  as  a  whole,  It  constitutes  bnt  one 
amendment,  having  but  one  subject  and  one 
purpose." 

-  The  Constitution  of  the  state  of  Missouri, 
art  15,  §  2,  provides  that,  in  submitting 
amendments  to  the  Constitution  to  the  peo- 
ple to  be  Toted  upon,  "the  proposed  amend- 
ment shall  be  submitted  to  a  vote  of  the  peo- 
ple, each  amendment  separately."  A  con- 
stitutional amendment  (Laws  1899,  p.  381) 
was  submitted  to  the  Legislature  of  that 
state  In  the  following  words:  "Seventh  Con- 
stitutional Amendment  Providing  that.  In 
courts  not  of  record,  two-thirds  of  the  jury 
may  render  a  verdict  in  civil  cases ;  in  courts 
of  record,  three-fourths  of  the  jury." 

In  the  case  of  Oabbert  v.  Chicago  R.  I. 
&  P.  Ry.  Co.,  reported  in  171  Mo.  98,  "0  S.  W. 
893,  the  court,  in  discussing  the  question  of 
whether  this  seventh  proposed  amendment 
constituted  a  separate  amendment,  said:  "(2) 
But  is  is  further  insisted  that  'two  separate 
amendments  were  submitted  together  in  the 
seventh  or  petit  jury  amendment.'  Indeed, 
the  circuit  court  gave  as  a  reason  for  grant- 
ing the  new  trial  that  'two  separate  amend- 
ments were  submitted  together  in  the  ballot 
voted  by  the  people.*  •  •  •  So  that  the 
question  for  decision  Is:  Did  the  proposed 
seventh  constitutional  amendment  contain 
two  amendments,  Instead  of  one?  We  repeat 
It  again,  for  convenience,  section  28  of  arti- 
cle 2  of  the  Constitution,  so  far  as  It  relates 
to  petit  juries:  The  right  of  trial  by  Jury 
as  heretofore  enjoyed,  shall  remain  Inviolate, 
but  a  jury  for  the  trial  of  criminal  or  civil  j 
cases,  In  courts  not  of  record,  may  consist  j 
of  less  than  twelve  men  as  may  be  prescribed  ! 
by  law.'  The  amendment  proposed  was,  'and 
that  a  two-thirds  majority  of  such  number 
prescribed  by  law  concurring,  may  render  a 
verdict  in  all  civil  cases,  and  that  In  a  trial 
by  a  Jury  In  all  civil  cases  in  courts  of  record, 
three-fourths  of  the  members  of  the  Jury  con- 
curring may  render  a  verdict'  This  is  the 
pivotal  point  In  this  case,  for,  notwithstand- 
ing the  Legislature  may  have  submitted  the 
seventh  amendment,  and  notwithstanding  a 
clear  majority  of  the  qualified  voters  of  the 
state  voted  for  It,  and  the  Secretary  of  State 
certified  on  his  canvass  of  the  votes  that  it 
was  adopted,  If  It  be  true  that  two  amend- 
ments, within  the  meaning  of  the  organic  law 
itself,  were  Jointly  submitted,  then  neither 
has  become  a  part  of  our  fundamental  law; 
and  whether  It  contained  only  one,  as  insisted 
by  plaintiff,  or  two,  as  contended  by  defend- 
ant, is  a  judicial  question,  to  which  this 
court  has  the  power  to  respond,  and  decide. 
•  •  *  The  requirement  that  amendments 
shall  be  separately  submitted  is  mandatory. 
The  difficulty,  and  the  only  difficulty,  Is  In 
determining  in  a  given  case  what  is  a  single 
amendment  It  is  obvious  that  an  amend- 
ment may  be  one,  and  yet  Include  several 
changes  and  incidents,  all  germane  to  its 


one  controlling  purpose,  •  •  •  There  Is 
no  occasion  for  cutting  the  amendment  In 
two,  when,  as  it  stood,  it  abolished  the  com- 
mon-law rule  of  unanimity  in  all  civil  cases, 
whether  In  courts  of  record  or  courts  not  of 
record,  and  then  provided  for  the  majority  In 
each  In  the  connection  In  which  the  Constitu- 
tion had  grouped  them.  The  observation  of 
Judge  Story  commends  itself  at  this  junc- 
ture: 'Constitutions  [and,  we  may  add, 
amendments  to  constitutions]  are  not  de- 
signed for  metaphysical  or  logical  subtleties, 
for  niceties  of  expression,  for  critical  pro- 
priety, for  elaborate  shades  of  meaning,  or 
for  philosophical  acuteness  or  judicial  re- 
search. They  are  Instruments  of  a  practical 
nature,  founded  on  the  common  business  of 
human  life,  adapted  to  common  wants,  de- 
signed for  common  use,  and  fitted  for  com- 
mon understandings.  The  people  make  them, 
the  people  adopt  them,  the  people  must  be 
supposed  to  read  them  with  the  help  of  com- 
mon sense,  and  cannot  be  presumed  to  admit 
In  them  any  recondite  meaning  or  any  ex- 
traordinary law.'  1  Story,  Const  451 ;  Black 
Interp.  Laws,  28.  This  amendment  related 
to  one  subject,  proposed  the  abolition  of  the 
rule  of  unanimity  and  a  substitute  for  it  in 
the  two  cases  which  the  Constitution  had 
already  grouped  Into  one  section — Juries  In 
courts  of  record  and  courts  not  of  record. 
The  remainder  was  incidental  detail.  It  re- 
sults that,  In  our  opinion,  the  seventh  amend- 
ment Is  not  obnoxious  to  the  criticism  so  in- 
geniously and  ably  urged  against  It" 

One  of  the  provisions  of  article  256  of 
the  Constitution  of  the  state  of  Louisiana 
(1879)  provides  that  "when  more  than  one 
amendment  shall  be  submitted  at  the  same 
time  they  shall  be  submitted  so  as  to  enable 
the  electors  to  vote  on  each  amendment 
separately." 

In  1890,  at  a  regular  session  of  the  Gen- 
eral Assembly  of  the  state  of  Louisiana,  an 
amendment  was  proposed  to  the  Constitution 
of  that  state,  which  was  reviewed  by  the  Su- 
preme Court  of  that  state  in  the  case  of 
State  v.  Secretary  of  State,  43  La.  Ann.  590. 
and  which  is  also  found  In  9  South.  776. 
In  stating  the  provisions  of  that  amendment, 
the  .Supreme  Court  of  the  state  of  Louisiana 
reviewed  the  same  as  follows:  "Concisely 
stated,  the  proposition  contained  in  the 
amendment  is  to  Incorporate  into  the  Consti- 
tution 'an  article  on  levees,  schools,  charities, 
pensions,  drainage,  and  lotteries';  and  which 
is  given  the  character  of  a  contract,  which 
stipulates  that,  'in  consideration  of  the  sum 
of  thirty-one  millions  two  hundred  and  fifty 
thousand  dollars,  •  •  •  John  A.  Morris, 
his  heirs,  agents  and  assigns,  are  hereby  au- 
thorized and  empowered  for  the  term  of 
twenty-flve  years  ensuing  the  first  day  of 
January*  1894,  to  prepare  schemes  of  lotteries, 
to  sell  lottery  tickets,  and  to  draw  and  con- 
duct lotteries  In  this  state.'  Following  the 
contracting  clause  Is  the  stipulation  that  the 
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money  'shall  be  paid  to  the  treasurer'  In  In- 
stallments. Then  follow  other  provisions 
stipulating  how  the  fund  shall  be  applied, 
and  they  require  that  of  the  total  sum  there 
shall  be  paid,  in  quarterly  Installments:  '(1) 
To  the  public  schools,  $350,000  annually ;  (2) 
to  levees,  $350,000  annually;  (3)  to  charities, 
$150,000  annually;  (4)  to  pensions,  $50,000 
annually;  (5)  to  the  city  of  New  Orleans, 
for  drainage  and  other  sanitary  purposes, 
$100,000  annually;  (6)  to  the  general  fund, 
$250,000  annually.'  Then  follow  other  provi- 
sions in  regard  to  these  several  funds,  one 
of  the  most  pertinent  of  which  is  that  'the 
several  sums  of  money  above  specified  shall 
be  devoted  to  the  objects  and  purposes  here- 
inbefore stated,  and  the  General  Assembly  is 
hereby  directed  to  carry  Into  effect  this  pro- 
rision  by  appropriate  legislation."  In  com- 
menting upon  the  question  which  was  raised 
in  that  case,  whether  the  foregoing  amend- 
ment was  In  conflict  with  the  provision  of 
article  256  of  the  Constitution  hereinbefore 
referred  to,  Judge  Watkins,  the  organ  of  the 
court,  said:  "Disincumbered  of  Its  verbiage, 
the  foregoing  Is  a  fair  analysis  of  the  mea- 
sure proposed.  The  question  for  solution  is, 
Does  this  proposition  constitute  and  contain 
the  substance  of  more  than  one  amendment, 
and  violate,  either  in  terms  or  by  fair  impli- 
cation, the  following  provision  of  article  256 
of  the  Constitution,  viz.:  When  more  than  one 
amendment  shall  be  submitted  at  the  same 
time,  they  shall  be  so  submitted  as  to  enable 
the  electors  to  vote  on  each  amendment  sep- 
arately. In  determining  whether  the  pro- 
posed amendment  is  amenable  to  the  con- 
stitutional objection  urged,  relator's  counsel 
makes  the  following  admission,  viz.:  'But  I 
concede  that  the  test  to  be  applied  to  as- 
certain the  oneness  of  the  amendment  is 
to  be  found  in  article  29  of  the  Constitu- 
tion, which  provides  that  every  law  enacted 
by  the  General  Assembly  shall  express  but 
one  object,  and  that  shall  be  expressed  in  the 
title,  and  the  oneness  of  a  law,  under  the 
article,  is  tested  by  the  oneness  of  the  ob- 
ject which  the  law  has  in  view ;  and  that  is 
the  test  to  be  applied  to  the  oneness  of  an 
amendment.  The  decisions  are  that  when  a 
law  has  but  one  general  object,  which  is 
indicated  by  its  title,  every  means  or  end 
necessary  to  accomplish  the  object  is  em- 
braced in  the  title.  Cooley,  Const  Lim.  p. 
172.  The  generality  of  the  title  is  no  ob- 
jection to  the  law  so  long  as  it  is  not  made 
to  cover  incongruous  legislation.  The  title 
of  the  act  need  not  be  a  synopsis  of  its  con- 
tents' •  •  •  Article  20  reads  as  follows, 
viz.:  Every  law  enacted  by  the  General  As- 
sembly shall  embrace  but  one  object,  and 
that  be  expressed  in  the  title.  We  have 
been  unable  to  find,  and  have  been  cited  to 
but  one  case  in  which  this  question  has  been 
treated,  and  that  is  State  v.  Tlmme  [54  Wis. 
318]  11  N.  W.  785,  in  which  the  court  says: 
'We  think  amendments  to  the  Constitution, 
-which  the  section  above  quoted  requires  shall 


be  submitted  separately,  must  be  construed 
to  mean  amendments  which  have  different 
objects  and  purposes  in  view.'  That  deci- 
sion is  in  strict  keeping  with  the  provisions 
of  article  29  above  quoted.  Keeping  in  view 
the  analysis  of  the  proposed  amendment,  su- 
pra, and  we  take  it  to  be  clear  that  there 
is  but  one  object  mentioned  therein,  and 
that  is  the  extension  of  relator's  lottery  con- 
tract for  a  term  of  25  years.  All  other  pro- 
visions and  stipulations  therein  contained  re- 
late to  the  consideration  the  relator  contract- 
ed to  pay  therefor,  and  the  destination,  in 
general  terms,  of  the  sums  to  be  by  him  paid 
Into  the  state  treasury." 

[2,  8]  We  have  entered  at  tedious  length 
Into  the  details  of  the  cases  hereinbefore  re- 
ferred to,  in  order  to  show  not  only  what 
was  announced  to  be  the  proper  construction 
of  amendments  similar  to  the  one  Involved 
in  the  Instant  case,  but  also  to  show  the  ex- 
act state  of  the  question  as  presented  to  the 
several  courts. 

Having  examined  the  authorities  in  order 
to  get  a  general  view  of  the  case,  let  us  now 
turn  to  the  concrete  case  presented  by  this 
record.  Section  273  of  the  Constitution  of 
Mississippi  is  as  follows:  "Section  273. 
Whenever  two-thirds  of  each  house  of  the 
Legislature  shall  deem  any  change,  altera- 
tion, or  amendment  necessary  to  this  Con- 
stitution, such  proposed  change,  alteration, 
or  amendment,  shall  be  read  and  passed  by 
two-thirds  vote  of  each  house  respectively,  on 
each  day,  for  three  several  days;  public  no- 
tice shall  then  be  given  by  the  Secretary  of 
State,  at  least  three  months  preceding  an 
election,  at  which  the  qualified  electors  shall 
vote  directly  for  or  against  such  change, 
alteration,  or  amendment;  and  if  more  than 
one  amendment  shall  be  submitted  at  one 
time,  they  shall  be  submitted  in  such  man- 
ner and  form  that  the  people  may  vote  for  or 
against  each  amendment  separately;  and  if 
it  shall  appear  that  a  majority  of  the  quali- 
fied electors  voting  shall  have  voted  for  the 
proposed  change,  alteration,  or  amendment, 
then  it  shall  be  inserted  by  the  next  succeed- 
ing Legislature  as  a  part  of  this  Constitution 
and  not  otherwise." 

Section  153  of  the  Constitution  of  the  state 
of  Mississippi  adopted  by  the  Constitutional 
Convention  of  1890  Is  as  follows:  "Section 
153.  The  judges  of  the  circuit  courts  and 
of  the  chancery  courts  shall  be  appointed  by 
the  Governor,  with  the  advice  and  consent  of 
the  Senate,  and  shall  hold  their  offices  for 
the  term  of  four  years." 

Section  153  of  the  Constitution  as  amended 
is  as  follows:  "Section  153.  The  judges  of 
the  circuit  and  chancery  courts  shall  be  elect- 
ed by  the  people  in  a  manner  and  at  a  time 
to  be  provided  by  the  Legislature  and  the 
judges  shall  hold  their  office  for  a  term  of 
four  years." 

The  exact  question  here  presented  Is 
whether  the  proposition  submitted  by  the 
Legislature  to  convert  section  153,  as  origl- 
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nally  found  In  the  Constitution,  Into  section 
153  as  amended  involved  more  than  one 
amendment  If  it  did,  then  the  submission  of 
the  proposed  amendment  to  the  people  vio- 
lated the  provisions  of  section  273  of  the 
Constitution,  requiring  that  "if  more  than 
one  amendment  shall  be  submitted  at  one 
time,  they  shall  be  submitted  In  such  man- 
ner and  form  that  the  people  may  vote  for 
or  against  each  amendment  separately,"  and 
the  amendment  must  necessarily  fail.  If  it 
did  not  violate  this  provision  of  section  273 
of  the  Constitution,  the  amendment,  having 
received  the  necessary  vote  when  submitted 
to  the  people  as  required  by  the  Constitu- 
tion, must  stand.  The  original  section  only 
contains  a  single  sentence,  which  is  embraced 
in  lees  than  three  lines,  and  the  amendment 
as  proposed  is  no  longer,  and  the  only  change 
proposed  consists  in  the  substitution  of  the 
words  "elected  by  the  people  in  a  manner 
and  at  a  time  to  be  provided  by  the  Legisla- 
ture," found  in  the  amendment,  for  the  words 
"by  the  Governor  with  the  advice  and  con- 
sent of  the  Senate,"  found  in  the  original. 
The  only  subject  dealt  with  was  the  method 
of  selecting  the  judges  of  the  circuit  and 
chancery  courts,  and  the  only  change  con- 
templated was  that  their  selection  should 
thereafter  be  by  election  by  the  people,  in- 
stead of  appointment  by  the  Governor  with 
the  advice  and  consent  of  the  Senate.  In 
other  words,  the  whole  proposition  submit- 
ted by  the  proposed  amendment  was  the  sub- 
stitution of  an  elective  for  an  appointive 
judiciary,  so  far  as  it  applies  to  the  method 
of  selecting  the  judges  of  the  circuit  courts 
and  the  chancery  courts  in  this  state. 

Counsel  for  appellee,  in  a  very  strong  and 
frank  presentation  of  their  contention  that 
the  proposed  change  involves  two  amend- 
ments, and  that  the  proposition  should  have 
been  split  Into  two  amendments — one  provid- 
ing for  the  election  of  the  judges  of  the  cir- 
cuit courts,  and  another  providing  for  the 
election  of  the  judges  of  the  chancery  courts 
— admit  that  their  position  means  that  the 
framers  of  the  Constitution  intended  to  make 
the  amendment  of  the  same  difficult  of  ac- 
complishment To  use  their  exact  words: 
"It  was  Intended  to  be  difficult  not  impos- 
sible, but  difficult ;  and  every  obstruction  that 
able  and  ingenious  minds  could  bring  to  bear 
upon  the  procedure  by  which  this  was  to  be 
done,  and  yet  preserve  the  right  so  that  it 
might  be  called  into  play  in  cases  of  absolute 
necessity,  was  placed  in  the  way  of  a  change 
in  this  instrument"  Lnquestionably  the 
framers  of  the  Constitution  intended  to  guard 
against  the  improvident  submission  of 
amendments  to  the  same,  and  this  they  did 
by  providing  that  "such  proposed  change,  al- 
teration or  amendment  shall  be  read  and 
passed  by  a  two-thirds  vote  of  each  house  re- 
spectively on  each  day  for  three  several 
days;  public  notice  shall  then  be  given  by 
the  Secretary  of  State  at  least  three  months 


preceding  an  election,  at  which  the  qualified 
electors  shall  vote  directly  for  or  against 
such  change,  alteration  or  amendment;  and 
if  more  than  one  amendment  shall  be  submit- 
ted at  one  time,  they  shall  be  submitted  in. 
such  manner  and  form  that  the  people  may 
vote  for  or  against  such  amendment  separate- 
ly, and  if  it  shall  appear  that  a  majority  of 
the  qualified  electors  voting  shall  have  voted 
for  the  proposed  change,  alteration  or  amend- 
ment then  it  shall  be  inserted  by  the  next 
succeeding  Legislature  as  a  part  of  this  Con- 
stitution, and  not  otherwise." 

However,  the  same  Constitution  which 
contains  the  above-quoted  section  in  refer- 
ence to  amendments  also  contains  the  follow- 
ing provisions  In  the  bill  of  rights,  viz.: 

"Sec.  5.  All  political  power,  is  vested  in, 
and  derived  from,  the  people ;  all  government 
of  right  originates  with  the  people,  is  found- 
ed upon  their  will  only,  and  is  Instituted 
solely  for  the  good  of  the  whole. 

"Sec.  6.  The  people  of  this  state  have  the 
inherent  sole,  and  exclusive  right  to  regu- 
late the  internal  government  and  police  force- 
thereof,  and  to  alter  and  abolish  their  Con- 
stitution and  form  of  government  whenever 
they  deem  it  necessary  to  their  safety  and 
happiness;  provided,  such  change  be  not 
repugnant  to  the  Constitution  of  the  United 
States." 

That  the  people  of  the  state,  acting  through 
the  constitutional  convention  which  framed 
the  Constitution,  intended  to  impose  and  did 
impose  certain  limitations  upon  amendments 
to  that  instrument  which  must  be  strictly  fol- 
lowed before  the  same  can  be  amended,  we 
entertain  no  sort  of  doubt  but  In  determin- 
ing whether  an  amendment  has  been  properly 
submitted  after  the  same  has  been  ratified  by 
the  requisite  majority  of  the  vote  cast  we 
should  examine  into  the  matter  of  the  spirit 
and  according  to  the  rule  established  by  this 
court  In  the  case  of  Green  v.  Weller,  32  Miss. 
664,  in  which  Judge  Handy,  speaking  for  the 
court  said:  "There  is  nothing  in  the  nature 
of  the  submission  which  should  cause  the 
free  exercise  of  it  to  be  obstructed,  or  that 
could  render  it  dangerous  to  the  stability  of 
the  government  because  the  measure  derives 
all  of  Its  vital  force  from  the  action  of  the 
people  at  the  ballot  box,  and  there  can  never 
be  danger  In  submitting,  In  an  established 
form,  to  a  free  people,  the  proposition  wheth- 
er they  will  change  their  fundamental  law. 
The  means  provided  for  the  exercise  of  their 
sovereign  right  of  changing  their  Constitu- 
tion, should  receive  such'  a  construction  as 
not  to  trammel  the  exercise  of  the  right  Dif- 
ficulties and  embarrassments  in  its  exercise 
are  In  derogation  of  the  right  of  free  govern- 
ment which  is  inherent  in  the  people." 

Commenting  upon  what  constitutes  "one 
amendment"  or  "an  amendment  to  more  than 
one  article  of  the  Constitution,"  Dodd  on 
"The  Revision  and  Amendment  of  State  Con- 
stitutions," says:  "These  restrictions  have 
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given  rise  to  some  judicial  discussion  as  to 
what  Is  'one  amendment*  or  'an  amendment 
to  more  than  one  article'  of  the  Constitution. 
With  reference  to  this  matter  the  courts 
have  ordinary?  taken  a  liberal  and  common- 
sense  view.  In  the  Illinois  case  of  City  of 
Chicago  v.  Reeves  [220  111.  274,  77  N.  E.  237] 
an  amendment  adopted  In  1904  was  attacked 
as  altering  more  than  one  article  of  the 
Constitution.  The  court  rejected  this  con- 
tention and  said  that  the  restriction  'was 
not  Intended  to  prevent  implied  amendments 
or  changes  which  were  necessarily  worked  in 
other  articles  of  the  Constitution  by  the  ex- 
press amendment  of  a  particular  article  of 
the  Constitution.  Any  other  view  would  be  so 
narrow  as  to  prohibit  the  General  Assembly 
in  many,  if  not  In  all,  cases,  from  proposing 
amendments  to  a  particular  article  of  the 
Constitution,'  Inasmuch  as  the  several  arti- 
cles are  closely  Interrelated  and  interdepend- 
ent As  to  what  may  be  considered  one 
amendment  the  courts  have  In  most  cases 
pursued  a  liberal  policy.  A  Wisconsin  con- 
stitutional amendment  of  1881  provided  for 
the  substitution  of  biennial  for  annual  legis- 
lative sessions,  and  also  adjusted  the  legis- 
lative elections  and  salaries  to  the  new  bi- 
ennial system.  To  the  contention  that  this 
measure  really  constituted  more  than  one 
amendment  the  court  replied:  'Such  a  con- 
struction would,  we  think,  be  so  narrow  as 
to  render  it  practically  impossible  to  amend 
the  Constitution.  *  *  •  Certainly  no  good 
could  result  from  a  separate  submission 
which  Is  not  equally  as  well  and  better  ac- 
complished by  submitting  them  together  as 
one  amendment;  and  the  separate  submis- 
sion might  result  in  the  absurdity  of  the 
ratification  of  the  one  and  the  rejection  of 
the  other.  •  *  *  In  order  to  constitute 
more  than  one  amendment,  the  proposition 
submitted  must  relate  to  more  than  one  sub- 
ject, and  have  at  least  two  distinct  and  sep- 
arate purposes  not  dependent  upon  or  con- 
nected with  the  other.'  Similarly  a  recent 
amendment  in  Iowa  which  had  for  its  object 
the  substitution  of  biennial  for  annual  legis- 
lative sessions,  was  attacked  on  grounds  sim- 
ilar to  the  Wisconsin  amendment,  and  the 
court  replied:  'If  the  amendment  has  but 
one  object  and  purpose,  and  all  else  included 
therein  is  incident  thereto,  and  reasonably 
necessary  to  effect  the  object  and  purpose 
contemplated,  it  is  not  inimical  to  the  charge 
of  containing  more  than  one  amendment.' 
In  Colorado  an  amendment  adopted  In  1902 
provided  (1)  for  the  consolidation  of  the  city 
of  Denver  and  county  of  Arapahoe,  and  for 
the  framing  of  a  charter  by  the  new  munic- 
ipal corporation,  and  also  (2)  for  the  framing 
of  home-rule  charters  by  all  cities  of  the 
first  and  second  classes  within  the  state. 
These*  two  matters  were  separate  and  Inde- 
pendent, and  might  well  have  been  submitted 
as  two  amendments,  but  the  Colorado  court 
decided:  That  an  amendment  may  embrace 


more  than  one  subject  That  if  an  amend- 
ment embraces  more  than  one  subject,  said 
subjects  need  not  be  separately  submitted  if 
they  are  germane  to  the  general  subject  of 
the  amendment,  and  If  they  are  so  connected 
with  or  dependent  upon  the  general  subject 
that  it  might  not  be  desirable  that  one  be 
adopted  and  not  the  other.'  The  view  ex- 
pressed by  the  Colorado  court  is  a  sound 
one,  but  there  is  room  for  difference  of  opin- 
ion as  to  whether  the  amendment  under  con* 
sideration  did  not  violate  the  rule.  A  strict- 
er view  of  this  matter  has  been  taken  by 
the  Supreme  Court  of  Mississippi.  A  pro- 
posed amendment  submitted  to  the  people  of 
that  state  In  1899  provided  for  the  popular 
election  of  judges,  and  also  contained  rules 
regarding  the  nomination  and  election  of  Ju- 
dicial officers.  The  Supreme  Court  declared 
that  this  measure  was  really  four  amend- 
ments In  that  it  provided  (1)  for  the  popular 
election  of  judges  of  the  Supreme  Court,  (2) 
for  a  similar  method  of  choosing  circuit 
judges,  and  (8)  chancellors,  and  (4)  for  meth- 
ods of  nominating  and  electing  these  officers. 
The  court  said:  'Whether  amendments  are 
one  or  many  must  be  solved  by  their  inher- 
ent" nature,  by  the  consideration  whether 
they  are  separate  and  Independent  each  of 
the  other  so  as  that  each  can  stand  alone 
without  the  other,  leaving  the  constitutional 
system  symmetrical,  harmonious,  and  inde- 
pendent on  the  subject'  The  test  applied  by 
the  Mississippi  court  is  too  narrow;  in  many 
cases  matters  which  might  stand  alone  may, 
it  would  seem,  properly  be  embodied  in  the 
8a me  amendment  if  they  related  to  the 
same  subject  and  are  designed  to  accomplish 
the  same  purpose ;  in  the  case  under  discus- 
sion the  question  of  electing  judges  by  a  pop- 
ular vote  Is  one  of  this  character,  although, 
as  the  court  says,  it  might  be  possible  to 
provide  separately  for  the  method  of  choos- 
ing each  grade  of  judges;  if  the  method  of 
electing  all  judges  be  taken  as  one  proper  to 
be  included  in  one  amendment  certainly 
rules  for  the  nomination  and  election  of  such 
judges  are  merely  Incidental  to  the  main  pur- 
pose of  the  proposal  The  Mississippi  deci- 
sion can  hardly  be  considered  a  sound  one 
and  is  perhaps  not  entitled  to  very  great 
weight  In  this  connection,  Inasmuch  as  the 
amendment  in  question  was  also  held  to  be 
invalid  for  other  reasons."  See  pp.  179  et 
seq. 

The  provision  of  the  Constitution  here  un- 
der review  first  found  a  place  in  this  state 
in  the  Constitution  of  1868,  where  it  appears 
just  as  It  now  appears,  except  that  the  words 
"qualified  electors  voting"  were  followed  by 
the  words  "for  members  of  the  Legislature," 
which  are  omitted  In  the  present  Constitu- 
tion. 

Section  17,  article  6,  of  the  Constitution 
of  1868,  provided  that:  "The  Legislature 
shall  divide  the  state  into  a  convenient  num- 
ber of  chancery  districts,  to  be  composed  of 
not  more  than  four  counties."    It  also 
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provided  for  the  appointment  of  chancellors 
for  each  district,  and  that  a  chancery  court 
should  be  held  in  each  county  of  the  state 
"four  times  in  each  year."  An  amendment 
was  proposed  to  this  section  of  the  Constitu- 
tion in  1872  by  the  Legislature  of  the  state, 
which  contemplated  two  distinct  changes; 
one  being  the  omission  of  the  words  "not 
more  than  four  counties,"  thus  enabling  the 
Legislature,  if  it  saw  fit,  to  reduce  the  num- 
ber of  chancery  court  districts;  and  the 
other  being  the  substitution  of  semiannual 
for  quarterly  terms  of  the  chancery  court 
in  each  county.  This  proposed  amendment 
was  adopted  by  the  people,  and  became  a 
part  of  the  Constitution.  The  result  was 
that  the  chancery  court  districts  of  the 
state  were  reduced  by  the  Legislature  from 
20  to  10,  and  the  further  result  was  courts 
were  held  in  each  county  but  twice  a  year 
instead  of  four  -times  a  year,  as  had  been 
the  custom  under  the  original  provision  of 
the  Constitution.  A  still  further  result  was 
that  20  chancellors  were  deprived  of  office, 
and  one  P.  P.  Bailey,  who  was  thus  deprived 
of  what  he  conceived  to  be  a  constitutional 
right  in  a  term  of  office,  brought  suit  against 
the  state  to  recover  the  balance  of  his  sal- 
ary, and  the  court,  in  an  opinion  delivered  by 
Judge  Campbell,  held  that  he  was  not  entitl- 
ed to  recover,  and  thus  upheld  the  amend- 
ment in  its  full  force  and  vigor.  It  is  prop- 
er to  state  in  this  connection  that  the  point 
here  raised  was  not  raised  in  this  case. 
Bailey  v.  State,  56  Miss.  637.  This  submis- 
sion of  an  amendment  certainly  involved 
more  than  one  matter  or  subject  It  embrac- 
ed in  its  sweep  the  possibility  of  changing 
every  chancery  court  district  in  the  state, 
and  also  the  right  of  every  judge  of  the 
chancery  court  in  the  state  to  hold  office.  It 
also  reduced  the  number  of  terms  of  chan- 
cery courts  to  he  held  in  each  county  of  the 
state  by  one-halt  All  of  these  subjects  or 
objects  were  inevitably  involved  in  the 
amendment  which  was  submitted  as  one 
amendment  Laws  of  1872,  p.  163. 

Section  6,  art  8,  of  the  Constitution  of 
1868,  created  the  common  school  fund  to  be 
derived  from  a  number  of  enumerated  sourc- 
es, and  provided  that  it  should  be  "invested 
in  United  States  bonds  and  remain  a  per- 
petual fund  which  may  be  increased  but  not 
diminished,  the  interest  of  which  shall  be  in- 
violably appropriated  for  the  support  of  free 
schools."  In  1873  an  amendment  was  sub- 
mitted, and  adopted  and  inserted  in  1876 
(see  Laws  of  1873,  p.  135,  and  of  1876  p.  1). 
This  amendment  eliminated  from  the  original 
section  the  following  provisions:  First  that 
the  school  fund  shall  consist  of  the  proceeds 
of  the  sales  of  "swamp  land";  second,  of 
the  money  paid  as  an  exemption  for  military 
duty;  third,  of  the  fund  arising  from 
the  consolidating  of  congressional  township 
funds;  fourth,  of  all  moneys  donated  to  the 
state  for  school  purposes;   fifth,  that  the 


money  composing  the  school  fund  should  be 
invested  in  United  States  bonds;  and  sixth, 
that  it  should  remain  a  perpetual  fund  not 
to  be  diminished,  the  interest  only  being  us- 
ed. This  amendment  certainly  embraced  sev- 
eral subjects  and  contemplated  several 
changes,  any  one  of  which  could  have  been 
made  without  affecting  the  remainder. 

Again  in  1876  (Laws  1876,  p.  30)  the  fol- 
lowing amendment  to  the  Constitution  of  the 
state  was  proposed: 

"A  resolution  proposing  an  amendment  to  the 
Constitution  of  the  state  of  Mississippi. 

"Resolved  by  the  Legislature  of  the  state 
of  Mississippi,  two-thirds  of  each  branch  con- 
curring therein,  that  the  following  articles 
be  proposed  to  the  qualified  electors  of  this 
state,  as  an  amendment  to  the  Constitution 
of  this  state,  to  be  voted  upon  by  them  at  the 
next  general  election  to  be  held  in  this  state, 
either  for  approval  or  rejection,  which,  if 
approved  by  their  vote,  shall  be  valid  as  a 
part  of  the  said  Constitution,  namely: 

"Article  XIV. 

"Sec.  1.  Sections  eleven  of  article  four, 
and  fourteen,  fifteen,  sixteen,  seventeen,  and 
eighteen,  of  article  five  of  the  Constitution 
of  this  state,  are  hereby  abrogated  and  an- 
nulled. 

"Sec.  2.  The  Senate  shall  choose  a  Presi- 
dent from  its  members. 

"Sec  3.  When  the  office  of  Governor  shall 
become  vacant  by  death  or  otherwise,  the 
President  of  the  Senate  shall  possess  the 
powers,  and  discharge  the  duties  of  said 
office,  and  receive  compensation,  as  the 
Governor,  during  the  remainder  of  the  term 
of  such  Governor. 

"When  the  Governor  shall  be  absent  from 
the  state,  or  unable,  from  protracteu  illness 
to  perform  the  duties  of  his  office,  the  Presi- 
dent of  the  Senate  shall  discharge  the  duties 
of  said  office,  and  receive  said  compensa- 
tion, until  the  Governor  be  able  to  resume  his 
duties;  but  if  from  disability  or  otherwise, 
the  President  of  the  Senate  shall  be  inca- 
pable of  performing  said  duties,  or  if  he  be 
absent  from  the  state,  or  if  there  be  no 
President  of  the  Senate,  then  the  Speaker  of 
the  House  of  Representatives  shall  assume 
the  office  of  Governor  and  perform  said  du- 
ties, and  receive  the  same  compensation  as 
the  Governor;  and  in  case  of  inability  of 
the  foregoing  officers  to  discharge  the  duties 
of  Governor,  the  Secretary  of  State  shall  con- 
vene the  Senate  to  elect  a  President  who 
shall  assume  the  office  of  Governor,  and  dis- 
charge the  duties  and  receive  the  compensa- 
tion thereof. 

"By  limitation,  February  24,  1876." 

The  real  object  of  this  amendment  was  to 
dispense  with  the  office  of  Lieutenant  Govern- 
or in  the  state,  and  to  impose  the  duties  of 
his  office  upon  others.  On  its  face  it  deals 
with  several  sections  of  the  Constitution,  and 
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deals  with  several  subjects.  It  never  was 
adopted,  bat  the  manner  of  Its  submission 
la  a  part  of  the  judicial  history  of  the  state, 
and  shows  the  contemporaneous  construction 
of  the  question  In  hand  by  the  legislative  de- 
partment of  the  state  at  that  time. 

The  amendment  of  1872,  which  was  propos- 
ed and  adopted,  the  decision  of  the  case  of 
Bailey  v.  State,  the  amendment  of  1873, 
which  was  also  adopted,  and  the  proposed 
amendment  of  1876,  must  all  be  treated  as 
familiar  history  to  the  framers  of  the  Con- 
stitution of  1890,  one  of  the  provisions  of 
which  now  under  review  was  again  re-enact- 
ed in  that  Constitution,  and  this  contempora- 
neous construction  of  the  same  provision  in 
the  Constitution  of  1869  must  be  remembered 
In  determining  the  proper  construction  here. 

"In  construing  a  constitutional  provision, 
the  meaning  of  which  cannot  be  ascertained 
from  the  language  used,  the  courts  will  con- 
sider the  contemporaneous,  practical  con- 
struction placed  on  It  by  the  Legislature  and 
public,  and  uniformly  acquiesced  in.  Chrls- 
man  v.  Brookhaven,  70  Miss.  477,  12  South. 
458." 

"Where  there  is  any  ambiguity  or  doubt, 
or  where  two  views  may  be  well  entertained 
of  the  meaning  of  a  constitutional  provision, 
the  legislative  construction  thereof,  Is  enti- 
tled to  great  weight  Dantzler  Lumber  Co. 
v.  State  [97  Miss.  355]  53  South.  V 

Section  90  of  the  Constitution  of  the  state 
provides  that:  "The  Legislature  shall  not 
pass  local,  private,  or  special  laws  In  any  of 
the  following  enumerated  cases,  but  such 
matters  shall  be  provided  for  only  by  general 
laws."  The  "enumerated  cases"  referred  to 
are  divided  into  paragraphs,  21  in  number, 
which  run  the  whole  gamut  of  pitfalls  Inci- 
dent to  private  legislation,  and  embrace, 
among  other  things,  in  different  sections,  the 
grant  of  the  right  to  a  person  or  a  corpora- 
tion to  "have  a  fish-trap"  as  also  the  grant 
of  "lands  under  the  control  of  the  state  to 
any  person  or  corporation."  This  provision 
of  oar  Constitution  first  found  a  place  in 
the  same  in  the  Constitution  framed  by  the 
convention  of  1890.  It  is  not  impossible 
that  in  the  near  future,  in  these  times  "given 
to  change,"  some  Legislature  of  the  state^ 
might  desire  to  restore  the  original  order  of 
things,  and  for  that  purpose  to  submit  an 
amendment  to  the  Constitution  abrogating 
the  section.  If  so,  the  question  arises  how 
many  amendments  would  be  required  to  ef- 
fectuate the  change.  There  is  no  duplication 
of  subjects  to  be  found  in  the  "enumerated 
cases"  mentioned  in  the  list  of  private  laws 
which  are  prohibited  by  this  section  of  the 
Constitution.  If  the  separate  subject  ballot 
or  voting  test  is  to  be  applied,  it  is  certain 
that  there  are  some  provisions  of  this  section 
which  most  of  our  citizens  would  object  to 
having  changed,  such  as  changing  the  law 
of  descent  and  distribution,  "regulating  the 
rate  of  Interest  on  money,"  and  "granting 
divorces."  At  the  same  time,  there  are  some 


subjects  embraced  In  the  inhibition  which 
the  voters  might  desire  to  change.  Very  few 
of  us  would  feel  that  any  great  calamity 
would  befall  the  state  if  the  Legislature 
should  once  more  be  allowed  to  grant  the 
right  to  an  individual  to  have  a  "bridge,  road, 
or  fish-trap"  by  a  private  act,  and  many  of 
the  citizens  of  the  state  might  pick  out  of 
the  inhibitions  some  which  they  preferred  to 
abolish. 

If,  in  the  submission  of  any  amendment  to 
the  Constitution,  the  Legislature  must  split 
the  same  Into  as  many  subjects  as  are  involv- 
ed in  the  change,  and  so  present  the  same 
that  the  voters  of  the  state  shall  have  an 
opportunity  to  express  themselves  on  every 
detail  which  the  change  Involves,  then  to 
amend  section  90  of  the  Constitution  would 
require  the  submission  of  quite  a  number  of 
amendments,  and,  if  In  the  process  of  time 
there  should  be  a  number  of  amendments  to 
various  sections  of  the  Constitution  adopted 
by  the  people  of  the  state,  the  Constitution 
would  become  an  interminable  mass  instead 
of  a  simple,  compact,  and  orderly  expression 
of  the  organic  law  of  the  state.  If  the  fram- 
ers of  the  Constitution  had  Intended  to  limit 
the  submission  of  amendments  to  the  Consti- 
tution in  such  a  way  that  each  amendment 
should  embrace  but  "one  subject,"  they  could 
have  done  so  just  as  they  provided  In  section 
69  of  article  4,  that  certain  appropriations 
mentioned  therein  "shall  be  made  by  separate 
bills,  each  embracing  but  one  subject"  The 
fact  that  this  limitation  is  found  in  section 
69,  and  Is  not -found  in  section  273,  of  the 
Constitution,  is  a  circumstance  which  cannot 
be  ignored  in  the  construction  of  the  latter 
section.  In  the  one  case,  that  mentioned  In 
section  69,  the  Constitution  was  dealing  with 
the  Legislature  on  a  vital  question,  viz.,  the 
matter  of  appropriating  the  people's  money, 
and  the  mandate  enters  into  detail  and  pro- 
vides not  only  that  certain  appropriations 
must  be  made  by  separate  bills,  but  the  bill 
itself  should  embrace  but  one  subject  No 
such  limitation  is  found  in  section  273  of 
article  15,  providing  for  the  submission  of  a 
constitutional  amendment  to  the  people,  and, 
In  our  judgment  no  such  limitation  should  be 
read  Into  it  by  construction. 

Counsel  for  appellee  have  most  earnestly 
insisted  that  it  Is  easier,  under  the  constitu- 
tional scheme,  for  the  Legislature  to  call  a 
constitutional  convention  than  it  is  for  it  to 
submit  a  proposed  constitutional  amendment, 
and  Insists  that  this  furnishes  a  reason  for  a 
strict  construction  of  that  provision  of  the 
Constitution  authorizing  the  submission  of 
such  amendments  to  the  people  to  be  voted 
upon. 

It  is  doubtless  true  that  the  plan  for  call- 
ing a  constitutional  convention  heretofore 
adopted  in  this  state  Is  simpler  and  requires 
less  detail  and  a  smaller  number  of  votes  in 
the  Legislature  than  the  constitutional  plan 
of  submitting  amendments,  but  we  fall  to  see 
what  effect  this  fact  should  have  in  the  con- 
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s traction  of  any  provision  of  the  Constitution. 
The  fact  Is  that,  in  calling  a  constitutional 
convention  and  providing  for  the  election  of 
the  members  thereof,  the  Legislature  commits 
itself  to  no  constitutional  provision  or  amend- 
ment thereof,  but  simply  provides  for  a  con- 
vention which  may  or  may  not  change  the 
existing  Constitution  according  to  the  will  of' 
the  members  thereof,  whereas,  in  submitting 
a  constitutional  amendment  to  the  people  for 
ratification,  the  Legislature  commits  itself  to 
the  specific  proposition  contained  therein.  Re- 
duced to  its  last  analysis,  the  objection  urged 
against  the  form  of  submission  of  the  amend- 
ment under  review  is  that  it  provided  for  the 
election  of  the  judges  of  two  different  courts 
having  different  jurisdictions,  and  does  not 
give  the  voter  an  opportunity  to  cast  his  bal- 
lot for  one  proposition  and  against  the  other, 
if  he  saw  fit  to  do  so,  all  of  which  Is  true; 
but  there  is  no  provision  in  the  section  pro- 
viding for  the  submission  of  amendments  to 
be  voted  upon  so  that  each  subject  involved 
in  the  same  shall  be  so  divided  that  a  voter 
shall  have  the  privilege  of  voting  a  ballot 
which  is  exactly  conformed  to  his  wishes. 
As  the  proposition  was  submitted,  the  voters 
of  the  state  had  an  opportunity  to  say  wheth- 
er they  desired  the  election  of  the  Judges  of 
the  two  courts  of  original  Jurisdiction  named 
therein.  Justices  of  the  peace,  the  only  other 
judges  In  the  state  having  original  jurisdic- 
tion, were  already  elective  and,  by  adding  the 
judges  of  the  circuit  and  of  the  chancery 
courts,  all  judges  of  courts  of  original  juris- 
diction in  the  state  became  elective.  The 
judges  of  the  appellate  court  were  to  remain 
appointive,  and  in  this  simple  manner  the 
amendment  was  submitted  and  carried  by  a 
vote  of  nearly  five  to  one.  Many  of  the  state 
Constitutions  which  have  been  adopted  by  the 
people  have  been  submitted  for  approval  or 
rejection  as  a  whole,  and  had  to  be  voted 
upon  as  a  whole,  as  was  done  in  this  state  in 
1868.  In  view  of  this  indisputable  historical 
fact,  what  becomes  of  the  argument  that,  in 
voting  for  an  amendment  to  a  single  article 
of  the  Constitution,  the  voter  should  have  it 
"made  to  order"  as  it  were  so  that  he  can 
get  exactly  what  he  wants? 

Finally  it  is  urged  that  we  should  take  Into 
consideration  the  great  number  of  voters  In 
the  state  who  have  not  expressed  themselves 
on  the  subject  at  all,  and  who,  it  is  said,  are 
presumed  to  prefer,  or  at  least  to  be  satisfied 
with,  the  existing  order  of  things.  It  is  a 
lamentable  fact  that  less  than  25,000  voters 
took  interest  enough  to  vote  on  so  important 
an  amendment  to  the  Constitution  as  the  one 
here  being  considered,  but,  the  amendment 
having  received  the  requisite  majority  of  the 
vote  cast,  we  cannot  consider  the  vote  which 
found  no  expression  In  the  ballot  box.  As 
was  stated  by  the  court  in  the  case  of  Green 
v.  State  Board  of  Canvassers,  5  Idaho,  130,  47 
Pac.  259,  05  Am.  St  Rep.  169  et  seq.,  in  re- 
ferring to  the  voter  who  did  not  vote:  "These 


electors  either  have  no  opinion  on  the  subject, 
or  they  have  none  that  they  care  to  express. 
Why  should  they  be  counted  as  having  voted 
in  the  negative,-  when  they  did  not  vote  at 
all  on  the  subject?" 

The  exceedingly  narrow  construction  which 
we  are  urged  to  place  upon  the  section  of  the 
Constitution  under  consideration  is  not  only 
not  supported  by  the  general  trend  of  the 
decisions  of  our  own  court  on  cognate  sub- 
jects, but  is  expressly  negatived  thereby,  as 
will  be  seen  by  a  reference  to  the  following 
authorities:  Section  3008  of  the  Annotated 
Code  of  Mississippi  provides  that  "an  ordi- 
nance shall  not  contain  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  its 
title."  The  meaning  of  this  provision  came 
before  this  court  for  consideration  in  the 
case  of  Town  of  Ocean  Springs  v.  John  M. 
Green,  reported  in  77  Miss.  472,  27  South. 
743.  Ordinance  No.  109,  which  was  passed 
by  the  mayor  and  board  of  aldermen  of  the 
town  of  Ocean  Springs,  is  entitled:  "An 
ordinance  entitled  an  ordinance  to  prevent 
the  carrying  or  exhibiting  deadly  weap- 
ons." One  Green  was  arrested  under  a 
charge  made  by  affidavit  before  the  mayor 
of  Ocean  Springs  "with  exhibiting  a  pistol 
In  said  town  in  a  rude,  angry,  and  threat- 
ening manner  not  in  necessary  self-defense." 
It  was  contended  that  the  ordinance  above 
referred  to  was  void  because  the  title  of 
the  same  contained  more  than  one  subject, 
and  was  obnoxious  to  section  3008  of  the  An- 
notated Code.  In  passing  upon  that  conten- 
tion, Terrel,  J.,  delivering  the  opinion  of  the 
court,  said:  "The  subject  of  ordinance  No. 
109  is  deadly  weapons,  or  of  criminal  acts 
committed  with  deadly  weapons,  or  any  and 
all  acts  committed  by  the  use  of  deadly 
weapons  which  the  municipality  may  choose 
to  prohibit,  might  have  been  properly  includ- 
ed under  said  title.  We  are  of  the  opinion 
that  ordinance  No.  109  contains  but;  one 
subject" 

Section  8406  of  the  Code  of  1906  provides 
that:  "An  ordinance  shall  not  contain  more 
than  one  subject  which  shall  be  clearly  ex- 
pressed in  its  title."  In  1909  an  ordinance 
,was  passed  by  the  town  of  Magnolia,  the 
title  of  which  is  as  follows:  "An  ordinance 
declaring  all  violations  of  the  penal  laws  of 
the  state  of  Mississippi  under  the  Code  of 
1906  be  and  the  same  are  hereby  declared  a 
violation  of  the  ordinances  of  the  town  of 
Magnolia."  Section  1  of  the  ordinance  pro- 
vided "that  all  offenses  under  the  penal  laws 
of  Mississippi  amounting  to  a  misdemeanor 
shall  *  *  *  be  offenses  against  said  town," 
etc.  One  Richards  was  charged  and  convict- 
ed of  unlawful  retailing  within  the  town 
limits,  and  it  was  urged  that  the  ordinance 
was  void  because  it  did  not  conform  to  the 
title  of  the  same.  In  answer  to  this  argu- 
ment, Mayes,  J.,  in  delivering  the  opinion  of 
the  court,  said:  "In  the  next  place  there  Is 
nothing  in  the  title  that  can  make  the  ordl- 
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nance  void.  The  statute  only  requires  that 
the  subject  of  the  ordinance  'be  clearly  ex- 
pressed' in  the  title.  Surely  this  ordinance 
clearly  expressed  its  subject  in  the  title.  It 
is  true  the  title  is  broader  than  the  ordinance, 
bat  the  title  deals  with  all  subjects  contained 
in  the  ordinance.  The  title  professes  to  deal 
with  'all  penal  laws'  of  the  state ;  whereas, 
the  ordinance  only  deals  with  such  as  are 
•misdemeanor.'  The  title  is  not  deceptive  or 
misleading.  It  calls  attention  to  the  fact 
that  the  ordinance  is  dealing  with  one  sub- 
ject, to  wit,  the  penal  laws  of  the  state ;  and 
the  ordinance  itself  is  within  the  power  of 
the  municipality  to  deal  with  that  subject 
The  very  sweep  of  the  title  Is  more  likely  to 
call  attention  of  those  enacting  it  to  the  body 
of  the  ordinance  then  would  a  more  restricted 
title.  The  object  of  the  law  in  regard  to 
having  the  title  clearly  expressed  In  the  ordi- 
nance Is  to  prevent  surprise  or  fraud  on 
those  engaged  in  enacting  the  ordinance.  It 
is  to  fairly  apprise  the  Legislature  and  the 
people  of  the  subjects  of  legislation  contained 
in  the  body  of  the  legislative  act  or  ordi- 
nance, to  the  end  that  those  engaged  in  enact- 
ing the  law  may  know  how  to  vote  intelligent- 
ly, and  those  expected  to  obey  it  may  be 
rally  apprised  as  to  what  it  is.  If  the  title 
fairly  gives  notice  of  the  subject  of  the  or- 
dinance, so  as  to  reasonably  give  notice  and 
lead  to  an  inquiry  into  the  body,  that  is  all 
that  la  necessary.  See  State  v.  Bryan,  60 
Fla.  293,  89  South.  928." 

In  1904  the  Legislature  of  this  state  passed 
a  bill  for  the  relief  of  one  Carter.  By  sec- 
tion 1,  it  was  provided  that  the  sum  of 
1740.06  "be  and  the  same  is  hereby  appropri- 
ated to  be  paid  out  of  the  state  treasury  from 
moneys  not  otherwise  appropriated  as  a  do- 
nation to  J.  W.  Garter,  a  citizen  of  Kemper 
county,  to  reimburse  him  for  said  amount 
paid  Into  the  state  treasury  through  a  collec- 
tion made  by  the  revenue  agent  in  November, 
1900."  By  section  2,  It  was  provided  that 
the  board  of  supervisors  of  Kemper  county 
were  authorized  to  allow  said  Carter  the 
sum  of  $1,780.62.  The  auditor  of  public  ac- 
counts refused  to  Issue  a  warrant  on  the 
state  treasury  for  the  amount  to  be  paid  by 
the  state,  and  a  mandamus  proceeding  was 
instituted  by  Carter  to  force  him  to  do  so. 
The  auditor  raised  the  specific  objection  that 
the  Mil  was  unconstitutional  for  the  reason, 
among  other  things,  that  it  violated  a  provi- 
sion of  section  69  of  article  4,  which  provided 
that  "all  other  appropriation  bills  shall  be 
made  by  separate  bills  each  embracing  but 
one  subject,"  and  this  view  was  urged  upon 
the  Supreme  Court  of  the  state.  Calhoun, 
speaking  for  the  court,  said:  "We  do  not 
think  the  act  for  the  relief  of  J.  W.  Carter 
obnoxious  to  any  of  the  objections  so  strong- 
ly put  by  counsel."  See  Henry  v.  Carter, 
88  Miss.  21,  40  South.  995.  The  two  sections 
of  the  bill,  the  one  relating  to  the  donation  of 
the  amount  to  be  paid  out  of  the  state  treas- 


ury, and  the  other  allowing  the  board  of 
supervisors  of  Kemper  county  to  pay  an- 
other amount,  treated  of  separate  matters, 
and  either  provision  could  have  stood  by  it- 
self. 

In  the  case  of  Winfleld  v.  Jackson,  reported 
in  89  Miss.  276,  42  South.  184,  the  Supreme 
Court  of  this  state  held  that  "an  ordinance 
"providing  that  all  offenses  made  misdemean- 
ors under  the  state  laws  shall  be  violations 
of  the  municipal  laws  contains  only  one  sub- 
ject, under  section  3008,  Ann.  Code  1892." 

The  determination  of  the  question  here 
under  review  would  have  been  much  easier 
for  the  court  but  for  the  fact  that  this  court, 
on  a  former  occasion,  held  that  the  submis- 
sion of  an  amendment  to  the  Constitution, 
providing  for  the  election  of  judges  and  chan- 
cellors, constituted  more  than  one  amendment, 
and  therefore  violated  section  273  of  the 
Constitution  of  the  state.  State  of  Missis- 
sippi, on  relation  of  Monroe  McClurg,  Atty. 
Gen.,  v.  Robert  Powell,  77  Miss.  543,  27 
South.  927,  48  L.  R,  A.  652.  It  Is  true  that 
the  amendment  proposed  in  that  case  was 
very  much  more  complex  and  complicated 
than  the  amendment  proposed  in  the  Instant 
case,  and  It  is  also  true  that  the  decision 
of  that  case  did  not  necessarily  involve  the 
particular  question  here  involved,  and,  in  our 
opinion,  the  right  result  was  reached  by  the 
court,  but  we  cannot  escape  the  conclusion 
that  this  particular  question  came  under  re- 
view by  the  court,  and  that  the  court  held 
that  the  submission  of  an  amendment  to  the 
Constitution  providing  for  the  election  of 
Judges  and  chancellors  was  not  permissible 
under  section  273  of  article  15  of  the  Con- 
stitution of  the  state.  It  is  impossible  for 
us  to  concur  In  that  view,  and  we  must  de- 
cline to  follow  It 

We  are  not  unmindful  of  the  fact  that  It 
Is  very  Important  that  the  decisions  of  courts 
on  constitutional  questions  should  be  uni- 
form, harmonious,  and  consistent  and  that 
as  stated  by  Black  on  Constitutional  Law, 
"an  interpretation  once  deliberately  put  up- 
on the  provisions  of  such  an  instrument 
should  not  be  departed  from  without  grave 
reasons."  On  the  other  hand,  we  must  re- 
member that  the  nature  of  our  government 
is  such  that  the  Constitution  Is  necessarily 
committed  into  the  keeping  of  this  court; 
and,  when  this  court  has  erroneously  inter- 
preted that  instrument  and  no  harm  can 
follow  the  correction  of  such  erroneous  inter- 
pretation, its  plain  duty  is  to  do  so,  and 
thereby  enable  the  express  will  of  the  peo- 
ple to  be  carried  into  effect  Especially  is 
this  true  when  the  erroneous  interpretation 
has  restricted  the  people  In  the  exercise  of 
a  right  which  they  have  expressly  reserved  to 
themselves. 

In  the  language  of  Chalmers,  G.  J.,  in  Beck 
v.  Allen,  58  Miss.  174:  "If  it  was  wrong," 
referring  to  a  prior  construction  of  the  Con- 
stitution, "It  should  be  corrected;  since,  to  a 
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construction  of  the  Constitution  relating 
solely  to  a  question  of  public  administration, 
and  which  cannot  involve  rights  of  private 
property  acquired  upon  the  faith  of  the  de- 
cision, the  doctrine  of  stare  decisis  can  have 
no  proper  application."  And  in  the  language 
of  George,  C.  J.,  In  Lombard  v.  Lombard,  57 
Miss.  177:  "On  constitutional  questions,  where, 
the  former  decision  refused  a  right  reserved 
to  individuals  as  against  the  power  of  the 
government,  or  where  It  Impaired  the  powers 
of  the  people  or  their  representatives  to  pre- 
vent maladministration  by  their  officers  and 
agents,  or  sanctioned  an  alienation  by  the 
Legislature  of  powers  conferred  for  the  pub- 
lic good,  I  (we)  should  feel  little  hesitation 
in  departing  from  it  when  satisfied  of  its 
incorrectness."  In  Garland  v.  Rowan,  2 
Smedes  &  M.  631,  the  court  acted  upon  the 
theory  that,  "when  a  single  case  stands  un- 
supported, and  rests  upon  an  unsound  basis 
or  an  erroneous  application  of  principles,  it 
Is  better,  in  the  language  of  an  eminent  Judge, 
'to  abandon  it,  than  attempt  to  build  upon 
it.* " 

The  principle  of  stare  decisis,  however,  in 
so  far  as  the  Powell  Case  Is  concerned,  has 
in  fact  very  little,  if  any,  application  here; 
for  the  rule  announced  in  that  case,  with 
reference  to  the  matter  here  under  consider- 
ation, is  not  supported  by  authority,  but,  since 
its  announcement,  has  not  been  followed  by 
this  court  in  dealing  with  cognate  matters  as 
hereinabove  pointed  out;  and  it  has  there- 
fore, for  all  practical  purposes,  been,  in  ef- 
fect, already  overruled.  Moreover,  however 
Important  it  may  be  that  the  decisions  of 
courts  on  constitutional  questions  should  be 
uniform,  harmonious,  and  consistent,  the  fact 
is  in  Mississippi  there  is  already  a  want  of 
harmony  in  the  decisions  of  this  court  in 
reference  to  the  rule  which  should  be  observ- 
ed In  the  construction  of  the  provisions  of 
the  Constitution  in  reference  to  the  submis- 
sion of  amendments  thereto,  and  all  we  can 
do  is  to  follow  the  rule  on  this  subject  laid 
down  in  the  case  of  Green  v.  Weller,  32  Miss. 
650,  or  the  rule  laid  down  in  the  Powell  Case, 
hereinbefore  referred  to.  We  cannot  follow 
both.  It  Is  true  that  precisely  the  same 
questions  were  not  Involved  in  each  case,  and 
that  the  Powell  Case  does  not  in  terms  ei- 
ther overrule  or  criticise  the  decision  of  the 
court  in  the  former  case;  yet  no  man  can 
read  these  two  decisions  in  reference  to  the 
exact  question  here  involved  and  not  be  im- 
^pressed  with  the  idea  that  they  breathe  an 
altogether  different  spirit,  in  reference  to 
the  rule  of  construction  which  should  be 
adopted  in  passing  upon  proposed  amend- 
ments to  the  Constitution. 

In  the  case  of  People  v.  Sours,  31  Colo.  369, 
74  Pac.  167,  102  Am.  St  Rep.  34,  we  find 
that  the  Supreme  Court  of  Colorado  quotes 
at  length  and  with  approval  the  opinion  of 
this  court  in  the  case  of  Green  v.  Weller, 
hereinbefore  quoted,  in  support  of  the  sub- 


mission of  a  constitutional  amendment  which 
was  proposed  in  that  state.  The  result  was 
that  the  submission  which  was  objected  to 
upon  precisely  the  same  grounds  as  are  urg- 
ed here  was  upheld.  The  court,  in  passing 
upon  the  question,  says:  "At  the  outset  it 
should  be  stated  that  every  reasonable  pre- 
sumption, both  of  law  and  fact,  is  to  be  In- 
dulged in  favor  of  the  validity  of  an  amend- 
ment to  the  Constitution  when  it  is  attacked 
after  its  ratification  by  the  people."  On  the 
other  hand,  we  find  in  the  same  case  there 
was  a  dissenting  opinion  delivered  by  one  of 
the  judges,  who  relied  upon  the  Powell  Case 
to  sustain  his  view  of  the  matter,  and  he 
reached  the  conclusion  that  the  amendment 
which  had  been  upheld  by  the  court  was 
subject  to  the  -same  constitutional  objections 
which  are  now  urged  against  the  amendment 
in  the  present  case. 

In  this  attitude  of  the  law  in  this  state, 
we  are  constrained  to  follow  the  general  rule 
announced  In  the  case  of  Green  v.  Weller,  in 
reference  to  the  proper  interpretation  to  be 
placed  upon  the  proposed  amendment  to  the 
Constitution  by  the  Legislature,  rather  than 
the  rule  adopted  in  the  Powell  Case,  because 
the  rule  in  the  former  case  adopted  before 
the  constitutional  provision  here  under  re- 
view was  adopted  in  this  state  is  more  in 
harmony  with  the  trend  of  our  decisions  on 
cognate  subjects,  and,  above  all  else,  because 
we  believe  it  is  correct.  In  considering  a 
similar  question  in  the  case  of  Pioneer  Irri- 
gation District  v.  Bradley,  8  Idaho,  310,  68 
Pac.  295,  101  Am.  St.  Rep.  201,  the  Supreme 
Court  of  Idaho  stated:  "There  is  scarcely 
any  subject  of  legislation  that  cannot  be  di- 
vided and  subdivided  into  various  heads, 
each  of  which  might  be  the  basis  of  a  sep- 
arate act"  Another  succinct  statement  of 
the  proper  rule  as  we  understand  it  is  fonnd 
in  the  case  of  State  ex  rel.  Hudd  Timme, 
Secretary  of  State,  54  Wis.  318,  11  N.  W. 
785:  "No  one  would  contend  but  that  it 
would  have  been  entirely  competent  under 
the  Constitution  for  the  Legislature  to  have 
adopted  separately  and  submitted  separately 
each  of  the  nine  propositions  in  that  amend- 
ment; but  that  fact  has  no  force  as  an  ar- 
gument to  prove  that  it  could  not  be  submit- 
ted as  one  amendment  if,  in  the  discretion 
of  the  Legislature,  it  saw  fit  to  submit  it  in 
that  way.  The  general  purpose  and  object 
of  the  amendment  was  to  restrict  the  power 
of  the  Legislature  in  the  matter  of  enacting 
special  and  private  laws;  and  in  that  view 
of  the  case  it  was  a  single  amendment  arid 
could  properly  be  submitted  as  such  under 
the  Constitution,  or  as  several  amendments, 
as  the  Legislature  should  determine.** 

We  are  of  the  opinion  that  the  amendment 
providing  that  the  judges  of  the  circuit  and 
chancery  courts  shall  be  elected  by  the  peo- 
ple in  a  manner  and  at  a  time  to  be  provided 
by  the  Legislature  and  the  judges  shall  hold 
their  office  for  the  term  of  four  years  was 
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properly  submitted,  and,  as  it  received  the 
requisite  number  of  votes  and  has  been  in- 
serted in  the  Constitution,  it  only  remains  for 
the  Legislature  of  the  state  by  proper  action 
to  put  the  same  into  full  force  and  operation. 

[4]  This  brings  us  to  the  consideration  of 
the  effect  of  the  action  of  the  Legislature  of 
1912  in  undertaking  to  put  section  153  of 
the  Constitution  into  active  operation.  At 
that  session  of  the  Legislature  a  concurrent 
resolution  was  passed  by  both  houses,  recit- 
ing the  previous  submission  of  the  proposed 
constitutional  amendment,  the  fact  that  it 
had  received  the  requisite  number  of  Totes, 
and  providing  "that  said  amendment  be  and 
is  hereby  inserted  In  the  Constitution  of  the 
state  of  Mississippi  as  a  part  of  said  Con- 
stitution." At  the  sa me  session  both  houses 
of  the  Legislature  passed  what  is  known  as 
Senate  Bill  No.  322,  which  is  as  follows: 

8enate  Bill  No.  322, 

"An  act  to  provide  for  the  election  of  judges 
of  the  circuit  courts  and  chancery  courts, 
and  to  fix  their  terms  of  office. 

"Be  it  enacted  by  the  Legislature  of  the 
state  of  Mississippi: 

"Sec  1.  That  on  Tuesday  after  the  first 
Monday  in  November,  A.  D.  1912,  and  every 
four  years  thereafter — and  concurrently  with 
the  election  of  representatives  in  Congress — 
there  shall  be  held  an  election  in  every  county 
for  judges  of  the  several  circuit  court  and 
chancery  court  districts. 

"Sec  2.  That  nominations  of  candidates  for 
the  office  of  circuit  court  judges  and  chan- 
cery court  judges  shall  be  made  in  every 
county  by  primary  elections  to  be  held  con- 
currently with  the  primary  election  to  be 
held  for  the  nomination  of  representatives 
in  Congress  in  1912  and  every  four  years 
thereafter. 

"Sec  3.  That  said  circuit  court  and  chan- 
cery court  judges  shall  take  office  on  the 
first  Monday  in  January,  1913,  and  shall 
hold  the  same  for  a  term  of  four  years,  or 
until  their  successors  shall  have  been  duly 
elected  and  qualified.  The  terms  of  all  cir- 
cuit judges  and  chancellors  holding  office 
now,  or  that  may  be  holding  office  on  or,  be- 
fore the  first  Monday  of  January,  1913,  shall 
•-ease  on  said  date,  and  the  salaries  of  all 
Mich  judges  and  chancellors  shall  cease  at 
such  date,  unless  their  successors  shall  have 
failed  to  be  elected  and  qualified. 

"Sec.  4.  That  in  case  of  death,  resignation, 
or  vacancy  from  any  cause  in  the  office  of 
judge  of  any  circuit  or  chancery  court  dis- 
trict, the  Governor  shall  issue  his  proclama- 
tion calling  a  special  election  to  be  held 
sixty  days  from  the  date  of  said  proclama- 
tion in  the  circuit  court  or  chancery  court 
district  wherein  such  vacancy  shall  have  oc- 
curred, and  the  person  elected  to  fill  such 
vacancy  shall  hold  office  until  his  successor 
shall  have  been  elected  in  the  next  succeed- 
ing election  for  circuit  court  judges  and 


chancellors,  and  shall  have  duly  qualified. 
And  pending  the  holding  of  said  special  elec- 
tion, the  Governor  shall  make  an  emergency 
appointment,  to  fill  the  vacancy  until  the 
same  shall  be  filled  by  election  as  aforesaid. 

"Sec.  5.  The  qualifications  and  salary  of 
circuit  court  and  chancery  court  judges  shall 
remain  the  same  as  now  provided  by  law. 

"See.  6.  That  all  laws  and  parts  of  laws 
in  conflict  with  this  act  are  hereby  repealed, 
and  that  this  act  take  effect  and  be  In  force 
from  and  after  its  passage." 

This  bill  wag  submitted  to  the  Governor 
for  his  approval,  and  he  vetoed  the  same, 
and  thus  the  matter  stood  when  this  suit 
was  instituted  to  test  the  legal  status  of  the 
amendment,  and  incidentally  the  right  of  the 
appellee  to  hold  the  office  to  which  he  was 
appointed  after  the  amendment  was  ratified 
by  the  people.  It  is  insisted  by  the  attorneys 
for  the  state  that  the  veto  of  the  bill  by  the 
Governor  was  a  mere  nullity,  and  that  the 
amendment  went  into  effect  as  the  result  of 
the  concurrent  resolution  passed  by  the  Legis- 
lature. The  exact  relation  which  the  Govern- 
or sustains  to  the  submission  and  adoption 
of  proposed  constitutional  amendments  has 
been  the  occasion  of  considerable  contro- 
versy ;  and  also  of  considerable  litigation  in 
which  the  decisions  of  the  courts  are  not 
very  helpful  here  because  of  the  peculiarity 
of  the  questions  presented  growing  out  of  the 
laws  passed  upon  in  each  individual  case. 
However,  we  do  not  think  there  is  very  much 
difficulty  in  determining  the  question  pre- 
sented In  the  Instant  case,  for  the  reason 
that  the  people  had  the  right  and  the  power 
to  name  the  conditions  upon  which  the  Judg- 
es of  the  circuit  and  chancery  courts  of  this 
state  should  be  elected,  and  they  saw  fit  to 
provide  in  the  amendment  itself  that  this 
should  be  done  "in  a  manner  and  at  a  time 
to  be  provided  by  the  Legislature.'' 

It  seems  clear  to  us  that  this  proposed 
amendment  was  never  expected  to  be  self- 
executing,  or  to  become  operative  upon  any 
other  conditions  than  those  named  in  the 
amendment  and  quoted  above.  This  being 
true,  it  becomes  necessary  to  determine  how 
the  Legislature  is  to  provide  the  manner  and 
the  time  for  the  election  of  these  judges, 
and  the  answer  seems  to  be  perfectly  clear 
that  It  must  be  done  by  legislation. 

Section  72  of  the  Constitution  provides, 
among  other  things,  that  "every  bill  which 
shall  pass  both  houses  shall  be  presented  to 
the  Governor  of  the  state.  If  he  approve,  he 
shall  sign  it,  but  if  he  does  not  approve,  he 
shall  return  it,  with  his  objections,  to  the 
house  in  which  it  originated,  which  shall 
enter  the  objections  at  large  upon  its  Jour- 
nal, and  proceed  to  reconsider  it" 

We  cannot  conceive  that  the  term  'legis- 
lature," used  in  the  amendment,  referred 
simply  to  the  Senate  and  not  the  House  of 
Representatives,  as  the  Attorney  General  in- 
sists, and  that  they,  without  the  consent  of 
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the  Governor,  could  enact  such  legislation  as 
was  embraced  in  Senate  Bill  322,  and  thus 
put  the  amendment  into  effect  over  his  veto 
except  by  the  further  action  of  the  majority 
provided  for  by  the  Constitution.  The  Leg- 
islature which  submitted  the  proposed  amend- 
ment and  the  people  who  voted  for  it  must  be 
presumed  to  have  understood  exactly  what 
was  meant  by  the  submission  and  adoption 
of  the  amendment  upon  the  conditions  named 
therein,  and  these  conditions  are  perfectly 
consistent  with  the  importance  of  the  change 
proposed  by  the  amendment 

The  change  from  an  appointive  to  an  elec- 
tive Judiciary  was  known  to  be  fraught  with 
possibilities  of  evil,  such  as  the  election  of 
Judges  at  a  popular  election,  which  could  be 
largely  minimized  by  legislative  safeguards. 
It  is  a  matter  of  current  history  and  common 
knowledge  that  various  methods  of  selecting 
Judges  are  in  vogue  in  the  various  states 
where  an  elective  Judiciary  exists,  and  it 
was  the  manifest  purpose  of  the  Legislature 
which  submitted  this  proposed  amendment, 
and  of  the  people  who  voted  for  it  and  adopt- 
ed it,  that  the  Legislature  should  adopt  an 
elective  Judiciary  scheme  to  put  the  amend- 
ment into  operation,  and  this  is  what  was 
meant  by  placing  in  the  amendment  Itself  the 
condition  that  the  Judges  were  to  be  elected 
"in  a  manner  and  at  a  time  to  be  provided 
by  the  Legislature."  This  Involves  legislation 
pure  and  simple,  Just  such  as  Is  ordinarily 
required  in  dealing  with  serious  matters  of 
state,  that  is  to  say,  such  as  the  mature  con- 
sideration of  the  Senate,  the  House  of  Repre- 
sentatives, and  Governor  combined. 

The  Attorney  General  argues  that  "the 
amendment  does  not  contemplate  the  action 
of  the  Legislature  plus  the  Governor,"  and 
that  the  word  "legislature,"  found  in  the 
amendment,  refers  simply  to  the  Sonate  and 
House  of  Representatives.  We  do  not  concur 
in  this  view.  The  term  "legislature,"  found 
in  the  amendment,  was  used  in  its  ordinary 
and  popular  sense,  and  contemplated  the 
whole  legislative  machinery  being  brought  in- 
to operation  in  providing  a  plan  for  putting 
this  important  change  in  our  organic  law  in- 
to operation.  The  words  "In  a  manner  and 
at  a  time  to  be  provided  by  the  Legislature" 
were  used  Just  as  if  they  had  been  written  "in 
a  manner  and  at  a  time  to  be  provided  by 
law."  Various  sections  of  the  Constitution 
use  the  word  "legislature"  when  referring  to 
legislative  action,  and  provide  that  the  Leg- 
islature shall  do  the  thing  prescribed  therein 
when  it  is  perfectly  certain  that  to  do  so 
requires  the  Governor's  approval. 

As  pointed  out  by  counsel  for  appellee: 

"In  section  103  of  the  Constitution  it  is 
said:  The  Legislature  shall  provide  suit- 
able compensation  for  all  officers  and  shall 
define  their  respective  powers.' 

"In  section  105  it  is  said:  The  Legislature 
shall  provide  for  the  enumeration  of  the 
*  •  •  inhabitants,'  etc 


"In  section  112  it  is  said:  The  Legisla- 
ture may  *  •  *  impose  a  per  capita  tax 
upon  domestic  animals,'  etc 

"In  section  162  it  is  said:  'The  Legislature 
shall  divide  the  state  into  convenient  court 
districts,'  etc 

"In  section  172  it  is  said:  The  Legislature 
shall,  •  •  •  establish  •  •  *  inferior 
courts.' 

"In  section  178:  The  Legislature  shall 
have  power  to  alter,  amend,  and  repeal 
charters.' 

"In  section  182:  The  Legislature'  shall 
have  the  power  to  'grant  exemptions  from 
taxation,'  etc 

"On  the  other  hand,  in  section  78  it  is  said 
that  it  shall  be  the  duty  of  the  Legislature 
to  regulate  by  law  the  cases  in  which  deduc- 
tions from  salaries  shall  be  made,  etc 

"In  section  79:  The  Legislature  shall  pro- 
vide by  law  for  the  sale  of  delinquent  taxes.' 

"Section  17:  'Private  property  shall  not  be 
taken  *  •  •  except*  as  "provided  by  law.' 

"In  section  110:  The  Legislature  may  pro- 
vide, by  general  law,  for  condemning  rights,' 
etc 

"In  section  163:  The  Legislature  shall  pro- 
vide by  law  for  the  due  certification  of  all 
causes,'  etc" 

[5]  This  brings  us  to  the  consideration  of 
the  effect  that  the  adoption  of  section  153, 
as  amended,  has  upon  section  177  of  the  Con- 
stitution. Section  177  as  it  stood  in  the  Con- 
stitution prior  to  the  adoption  of  the  amend- 
ment gave  the  Governor  the  power  to  "fill  any 
vacancy  which  may  happen  during  the  recess 
of  the  Senate  in  the  office  of  Judge  or  chancel- 
lor by  making  a  temporary  appointment  of  an 
incumbent."  This  was  a  supplement  to  sec- 
tion 153  of  the  Constitution,  giving  the  Gov- 
ernor power  to  appoint  Judges  of  the  circuit 
and  chancery  courts,  with  the  advice  and 
consent  of  the  Senate,  and  the  two  together 
provided  a  complete  scheme  for  an  appointive 
system  of  the  Judiciary  of  the  state.  If  sec- 
tion 153  had  been  repealed  outright,  taking 
from  the  Governor  all  power  of  appointment 
of  the  Judiciary,  and  giving  the  people  the 
power  to  select  the  Judges  by  election,  it  will 
not  be  doubted  that  such  a  repeal  would  also 
have  operated  as  a  repeal  of  section  177. 
The  amendment  of  section  153  taking  from 
the  Governor  the  power  of  appointment  must 
necessarily  have  the  same  effect  unless,  as 
contended  by  counsel  for  appellee,  both  sec- 
tion 153  of  the  Constitution  as  amended  and 
section  177  thereof  can  coexist  in  the  same 
Constitution. 

They  say:  "Only  section  153  was  amended. 
That  section  originally  provided  that  the 
Governor  should  appoint  the  Judges  by  and 
with  the  advice  and  consent  of  the  Senate, 
and  that  they  should  hold  their  office  for  the 
term  of  four  years.  That  section,  which  was 
amended,  provided,  at  the  time  this  appoint- 
ment was  made,  that  it  should  be  made  when 
the  Senate  was  in  session.  Section  177,  which 
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is  not  amended,  tells  how  the  vacancies  are 
to  be  filled.  This  section  provides  that  the 
Governor  shall  have  the  power  to  fill  any 
yacancy  which  might  happen  'during  the  re- 
cess of  the  Senate  in  the  office  of  Judge  or 
chancellor.'  This  section  is  unamended  and 
not  in  conflict  with  section  1S3.  The  one  is 
dealing  with  vacancies  which  occur  during 
the  recess  of  the  senate ;  the  other  is  dealing 
with  the  appointment  for  the  full  term,  when 
the  advisory  body  is  in  session.  Both  can 
stand ;  neither  conflicts  with  the  other ;  both 
have  an  independent  purpose;  and  both  har- 
monize. Therefore  we  say  that  under  the 
hasty  amendment,  if  it  be  held  that  it  was 
properly  submitted,  the  only  time  when 
the  election  can  be  held,  even  under  the 
amendment,  in  order  to  elect  any  judge  would 
be  when  the  vacancy  occurs  while  the  Senate 
was  in  session.  In  other  words,  the  power 
to  fill  vacancies  during  the  recess  of  the  Sen- 
ate Is  not  dealt  with  at  all ;  nor  is  it  in  con- 
flict with  the  section  amended;  it  remains 
as  it  did  before  the  amendment  was  sub- 
mitted, and  all  vacancies  which  happen  dur- 
ing the  recess  of  the  Senate,  may  be  appoint- 
ed by  the  Governor,  even  if  the  amendment 
carried." 

When  we  remember  that  the  Senate  only 
meets  once  in  two  years,  and  then  only  for 
a  limited  time,  this  construction  of  the  effect 
of  section  153  of  the  Constitution  as  amend- 
ed leads  to  the  following  absurd  result:  That 
if  the  people  can  only  elect  the  judges  to  fill 
'Vacancies  which  occur  while  the  Senate  is 
in  session,"  and  the  Governor  should  con- 
tinue, under  section  177,  to  appoint  the  judg- 
es to  fill  all  vacancies  which  occur  during  the 
recess  of  the  Senate,  we  would  have  an  elec- 
tive judiciary  in  name  only,  and  an  appoint- 
ive judiciary  in  fact  Such  construction  is 
simply  impossible. 

With  section  177  eliminated,  and  in  the 
absence  of  a  statute  providing  for  a  method 
of  filling  vacancies  in  the  office  of  judge  or 
chancellor,  it  devolves  on  the  Governor,  when 
such  a  vacancy  occurs,  to  make  a  provisional 
appointment  under  section  165  of  the  Con- 
stitution, to  continue  until  the  vacancy  is 
regularly  filled. 

Appellee's  appointment  was  a  valid  exercise 
of  the  power  existing  in  the  Governor,  and  ne 
will  hold  his  office  until  the  "vacancy  is  reg- 
ularly filled"  in  accordance  with  such  law  as 
may  be  properly  enacted  to  put  section  153 
of  the  Constitution,  as  amended  Into  active 
operation.  That  the  result  of  this  decision 
Involves  a  change  of  the  method  of  selecting 
the  state  s  judiciary  which  has  long  been  the 
pride  of  its  citizens,  and  may  incidentally  re- 
sult in  shortening  the  term  of  office  of  the 
appellee  who  has  magnified  the  office  filled  by 
him,  by  the  ability  which  he  has  brought  to 
the  discharge  of  its  duties,  has  not  escaped 
the  attention  of  the  court,  but  they  cannot  be 
allowed  to  enter  Into  the  consideration  of  the 
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question  here  involved,  and  we  cannot  bring 
ourselves  to  the  belief  that  section  273  of  the 
Constitution,  the  face  meaning  of  which 
seems  to  be  plain,  should  be  so  construed  as 
to  hobble  the  people  and  become  a  stumbling 
block  in  their  path  when  they  seek  to  amend 
the  instrument  so  as  to  make  the  same  con- 
form to  their  will. 

[I]  It  has  been  suggested  that  the  decision 
of  the  exact  question  herein  raised,  viz.,  the 
right  of  appellee  to  hold  the  office  to  which 
he  was  appointed,  did  not  necessarily  call  for 
the  decision  of  the  constitutional  questions 
herein  reviewed  and  decided,  and  that  it 
has  been  the  rule  of  this  court  not  to  under- 
take to  decide  constitutional  questions  not 
necessarily  involved  in  the  decision  of  the 
case  in  hand.  It  is  perfectly  apparent  from 
the  pleadings  in  the  case  that  the  real  pur- 
pose for  which  the  suit  was  brought  was  to 
test  the  question  of  whether  section  153  of 
the  Constitution  as  amended  bad  become  a 
part  of  the  organic  law  of  the  state,  and 
that  the  fact  that  appellee  held  office  by 
virtue  of  an  appointment  made  by  the  Gov- 
ernor, after  that  section  had  been  inserted  as 
a  part  of  the  Constitution,  furnished  an  op- 
portunity for  the  suit  to  test  the  real  ques- 
tion involved  by  a  trial  of  his  right  to  hold 
the  office  to  which  he  had  been  so  appointed, 
and  his  right  to  office  is  really  a  mere  inci- 
dent to  the  real  purpose  of  the  litigation, 
though  the  real  character- of  the  tenure  by 
which  he  holds  necessarily  involves  all  the 
questions  here  reviewed. 

It  is  also  worthy  of  notice  that  it  ap- 
pears from  the  petition  that  the  Legislature 
of  the  state  requested  the  Attorney  General 
to  institute  a  suit  to  bring  to  the  attention 
of  this  court  for  final  adjudication  the  vex- 
ing question  with  which  it  was  confronted, 
in  order  to  determine  whether  section  153  of 
the  Constitution  as  amended  had  become  a 
part  of  the  Constitution  of  the  state,  and, 
if  so,  what  further  action,  if  any,  was  nec- 
essary to  be  taken  by  the  legislative  branch 
of  the  government  to  put  the  amendment,  if 
properly  adopted,  into  operation.  We  think 
this  action  on  the  part  of  the  legislative 
branch  of  the  government  should  meet  with 
the  respectful  and  careful  attention  of  this 
court,  and,  in  view  of  the  fact  that  the  ques- 
tion whether  section  153  of  the  Constitution 
as  amended  is  now  a  part  of  the  organic  law 
of  the  state  has  been  fully  raised  by  the 
pleadings  in  the  case  and  ably  argued  on 
both  sides,  and  as  we  think,  is  necessarily 
involved  in  determining  the  real  character 
of  appellee's  tenure  to  office,  we  have  under- 
taken to  give  to  the  case  that  attention  which 
its  importance  demands,  and  thus  meet  the 
obligation  of  this  court,  which  alone  has  the 
power,  under  our  Constitution,  to  settle  the 
questions  presented. 

It  follows  from  the  views  hereinbefore  ex- 
pressed that  appellee  rightfully  holds  the  of- 
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flee  of  chancellor,  and  the  judgment  of  the  | 
court  below  Is  affirmed. 

COOK,  J.  (dissenting.)  Fourteen  years  ago 
this  court,  by  unanimous  decision,  condemned 
the  precise  amendment  we  are  now  consider- 
ing. To-day  a  divided  court,  grown  wiser 
or  more  progressive,  can  find  no  flaw  in  the 
same  amendment.  We  know  what  the  law 
was  yesterday,  but  our  knowledge  of  yester- 
day is  ignorance  to-day.  When  to-morrow 
dawns,  what  the  Constitution  will  be  made 
to  mean,  by  judicial  construction,  the  pre- 
science of  Divinity  alone  can  conjecture.  If 
apologies  were  necessary,  it  seems  to  me  that 
the  above  statement  furnishes  ample  apology 
for  this  dissent 

The  present  amendment  is  decided  to  be 
a  part  of  the  Constitution,  and  we  are  con- 
fronted with,  complications,  the  solution  of 
which  is  fraught  with  many  difficulties.  The 
court,  as  now  constituted,  may  work  out  the 
problem  as  far.  as  it  affects  the  judge  whose 
title  is  challenged  in  the  instant  case,  be- 
cause, and  because  only,  whether  the  solu- 
tion be  right  or  wrong,  the  solution  will 
stand  as  the  law  of  the  case.  What  force 
the  decision  of  my  Associates  may  have  up- 
on the  rights  of  judges,  whose  terms  of  of- 
fice extend  beyond  future  elections,  Is  for 
the  future  to  determine,  and,  if  this  deci- 
sion stands,  judicial  legislation  may  save  the 
situation;   nothing  else  can. 

This  is  a  very  simple  lawsuit,  and  the 
settlement  of  the  rights  of  the  parties  there- 
to is  not  a  complex  problem.  The  Attorney 
General  challenges  the  right  of  appellant 
to  hold  the  office  of  Judge  of  the  chancery 
court,  and  it  is  wholly  unnecessary  to  con- 
strue section  273  of  the  Constitution  in  order 
to  decide  this  questioa  It  Is  immaterial 
whether  this  section  of  the  organic  law  has 
been  amended  or  not  There  can  be  no  room 
for  doubt  that  the  trial  court  correctly  de- 
cided this  issue  by  dismissing  the  proceeding 
instituted  by  the  Attorney  General.  No 
other  judgment  could  have  been  rendered, 
and  the  amendment  in  question  can  in  no 
way  affect  the  Judge  whose  title  to  the  office 
is  attacked.  It  is  unnecessary  to  cite  au- 
thorities to  show  that  courts  will  not  un- 
dertake to  decide  constitutional  questions 
unless  it  is  necessary  to  do  so  in  order  to 
adjust  the  rights  of  the  parties  to  the  litiga- 
tion, or  unless  there  is  some  other  compel- 
ling reason  for  a  construction  of  the  Consti- 
tution. This  is  obviously  the  law,  and  this 
Is  the  rule  followed  by  all  the  courts. 

In  this  state  of  the  record  my  Associates 
have  undertaken  to  lay  down  rules  for  the 
determination  of  future  lawsuits— contro- 
versies yet  unborn.  This  is  a  courageous 
thing  to  do,  an  unnecessary  labor  of  love, 
and  a  dangerous  precedent  especially  when, 
as  In  this  instance,  a  fourteen  year  old  and 
heretofore  unchallenged  decision  of  this 
court  is  to  be  repudiated  because  it  is  held 


to  be  unreasonable,  unreasoning,  and  perni- 
cious. I  submit  that  an  effort  to  provide  a 
rule  of  construction  for  the  future  guidance 
of  the  people  is  hazardous  in  the  extreme, 
and,  in  my  judgment  is  entirely  futile.  Ac- 
cording to  my  Associates,  a  construction  of 
the  Constitution  is  never  settled  until  it 
Is  settled  right  and  that  the  right  is  to  be 
determined  by  the  majority  of  the  court  last 
to  pass  on  the  question.  It  must  be  very 
consoling  for  a  judge  to  be  able  to  say  that 
he  knows  that  he  is  absolutely  right  in  spite 
of  the  contrary  views  of  three  other  judges 
who  are  just  as  able  and  sincere  as  him- 
self, but  I  submit,  this  frame  of  mind  will 
destroy  all  precedent  and  substitute  there- 
for the  unbridled  license  of  pride  of  opin- 
ion. This  will  bring  about  uncertainty,  con- 
fusion, and  frequent  injustice. 

I  will  not  pause  to  make  a  differentiation 
between  the  doctrine  of  res  adjudicata  and 
stare  decisis;  the  distinction  being  known 
to  all  lawyers.  I  claim,  however,  that  the 
Powell  Case  comes  as  near  being  res  ad- 
judicata of  the  instant  case  as  is  possible, 
without  being  so  in  the  precise  and  tech- 
nical sense.  The  parties  to  the  Powell  Case 
were  the  state  of  Mississippi  and  a  judge  of 
the  circuit  court,  who  happened  to  be  at  the 
time  Robert  Powell;  the  parties  here  are 
the  state  and  a  Judge  of  the  chancery  court, 
who  happens  to  be  the  appellee.  The  deci- 
sion of  this  court  in  the  Powell  Case  gave 
the  office  to  Judge  Powell,  because  the  al- 
leged amendment  to  the  Constitution  was 
not  framed  In  the  form  the  Constitution 
prescribed.  The  amendment  in  this  case  is 
exactly  the  same  that  failed  to  oust  Powell ; 
but  by  the  majority  opinion  it  is  made  effectu- 
al to  oust  Jones.  Had  this  question  arisen 
soon  after  the  decision  of  the  Powell  Case, 
and  had  my  learned  Associates  composed  the 
majority  then,  we  would  have  had  In  Mis- 
sissippi the  unique  spectacle  of  Powell  hold- 
ing by  appointment  because  the  elective 
principle  was  by  one  court  declared  to  be 
nonexistent  while  Jones  would  have  been 
ousted  from  office  by  another  court  because 
his  appointment  was  vacated  by  the  adop- 
tion of  the  elective  system.  Powell  could 
not  be  ousted  by  any  proceeding  known  to 
the  law;  he  was  securely  entrenched  be- 
hind the  nnscalable  walls  of  res  adjudicata. 
Jones  could  not  appeal  to  the  decision  in 
Powell's  Case  to  save  his  office;  stare  de- 
cisis being  dead,  Jones  •  would  have  been 
forced  to  walk  out  By  the  authority  of 
the  Powell  Case,  all  of  the  judges  appointed 
since  have  exercised  their  judicial  functions, 
and  have  taken  from  and  given  to  litigants 
property  of  untold  value,  and  have  pro- 
nounced death  sentence  upon  a  large  num- 
ber of  unfortunates,  and  it  now  cornea  to 
pass  that  these  Judges  were  without  au- 
thority, except  as  de  facto  officers. 

I  am  not  unmindful  of  the  fact  that  the 
Powell  Case  decided  the  amendment  had  not 
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received  the  majority  of  the  votes  cast,  but 
the  illustration  given  above  does  not  lose 
any  of  its  force  because  of  that  fact.  Tak- 
ing into  consideration  possible  complications 
of  the  sort  mentioned,  together  with  the 
myriad  of  evils  which  attend  a  vacillating 
policy  of  constitutional  construction,  the 
conviction  is  forced  upon  me  that  the  rea- 
sons given  for  the  slaughter  of  the  doctrine 
of  stare  decisis  are  comparatively  and  es- 
sentially weak.  The  decision  of  my  Associ- 
ates does  not  possess  the  elements  of  stabil- 
ity and  fixedness,  because  in  its  every  fiber 
it  carries  a  taint  of  autoinfectlon,  the  virus 
of  which  is  calculated  to  destroy  the  deci- 
sion as  a  precedent.  Judges  of  different 
views  can  always  find  in  that  decision  au- 
thority to  ignore  precedent,  and  for  whit- 
tling away  the  time-tried  doctrine  of  stare 
decisis,  whenever  this  principle  of  law 
stands  in  the  way. 

"There  is  not  In  the  common  law,  a  maxim 
more  eminently  just  and  promotive  of  the 
public  convenience,  than  that  of  'stare  de- 
cisis.' •  •  *  If  law,  well  established  may 
te  annulled  by  an  opinion,  a  foundation  is 
laid  for  the  most  restless  Instability.  The  de- 
cisions of  one  court  may  be  overruled  by  an- 
other court;  and  those  of  the  latter  will  have 
only  a  transient  efficacy,  until  some  future 
court,  dissatisfied  with  them,  shall  substitute 
new  principles  in  their  place.  No  system  of 
inflexible  adherence  to  established  law  can 
be  as  pernicious  as  such  ceaseless  and  in- 
terminable fluctuations."  Palmer's  Adm'rs  v. 
Mead,  7  Conn.  149. 

To  put  it  mildly,  I  believe  it  may  be  said, 
without  the  least  exaggeration,  that  the  judg- 
es composing  this  court  when  the  Powell  Case 
was  decided  were  lawyers  of  more  than  aver- 
age ability,  and  that  opinions  rendered  by 
them  bear  evidence  of  careful  and  thoughtful 
consideration  of  all  questions  presented  to  the 
'•onrt  The  spokesman  for  the  court  in  the 
Powell  Case  enjoyed,  and  still  enjoys,  the 
distinction  of  being  pre-eminently  endowed 
with  the  power  of  exact  and  analytical  rea- 
soning, and  the  opinion  prepared  by  him  in 
that  case,  and  approved  by  his  associates, 
show  that  he  frankly  met  and  judicially  dis- 
sected the  cases  mainly  relied  on  by  my  Asso- 
ciates to  support  their  views  in  the  present 
case.  The  Powell  Case  had  the  best  thought 
of  three  great  judges,  and  those  three  judges 
reached  a  conclusion  directly  opposed  to  the 
views  of  my  Associates  in  the  present  case. 
It  would  seem  that  this  fact  alone  would  be  a 
sufficient  reason  why  we  should  adhere  to  the 
construction  of  the  organic  law  of  the  state 
adopted  in  the  Powell  Case.  To  the  strength 
of  the  decision  In  the  Powell  Case  may  be 
added  the  further  fact  that  for  14  years  the 
construction  placed  upon  the  Constitution  in 
that  case  has  remained  unchallenged,  and  no 
effort  has  been  made  to  amend  the  Constitu- 
tion so  as  to  modify  or  change  the  rule  of 
construction  then  announced. 


We  must  presume  that  the  representatives 
of  the  people,  and  the  people  themselves,  are 
not  dissatisfied  with  the  Powell  Case,  but,  on 
the  contrary,  that  they  approve  the  same; 
and  we  must  go  further  to  ascertain  why  the 
Legislature  submitted  the  amendment  in  its 
present  form.  I  think  I  may  with  propriety 
take  judicial  knowledge  of  the  political  his- 
tory of  the  state  and  therein  find  a  possible 
solution  of  the  puzzle.  Political  issues  in  this 
state  are  few,  and  the  people  are  necessarily 
a  unit  on  almost  everything,  and  to  give  some 
spice  to  the  campaigns  candidates  for  public 
offices  have  used  an  elective  judiciary  for  the 
purpose  of  relieving  the  monotony  of  each 
campaign.  It  is  certain,  however,  that  no 
amendment  to  the  Constitution  whereby  the 
rule  of  construction  adopted  in  the  Powell 
Case  might  be  changed  has  been  proposed  or 
discussed.  The  elective  judiciary  Issue  must, 
however,  be  preserved  in  some  form  for  fu- 
ture exploitation,  and  the  least  harmful  way 
to  attain  this  end  has'  been  to  submit  an 
amendment  to  the  Constitution  which  would 
be  guaranteed  not  to  put  that  question  at  rest 
However,  having  served  In  the  legislative  de- 
partment of  the  government  and  being  now 
unable  to  even  conjecture  what  reasons  con- 
trolled me  in  many  of  the  votes  cast  by  me,  I 
am  fully  conscious  of  the  futility  of  any  effort 
to  peer  into  the  legislative  mind,  and  I  have 
about  come  to  the  conclusion  that  it  is  quite 
as  difficult  to  forecast  the  workings  of  the 
judicial  mind.  But  whatever  may  have  been 
the  motive  of  the  Legislature  when  this  ques- 
tion was  submitted  in  a  form  condemned  by 
the  Supreme  Court  as  abortive  to  accomplish 
the  election  of  the  judges  of  the  chancery 
court  and  judges  of  the  circuit  court,  it  re- 
mains sure  that  the  Legislature  adopted  the 
surest  plan  to  defeat  the  election  of  these 
Judges,  unless  this  court  should  waver  and 
recant,  which  contingency,  I  submit  was  not 
reasonably  to  be  anticipated. 

In  presenting  my  views,  I  have  thus  far 
proceeded  upon  the  theory  that  the  rule  of 
construction  announced  by  my  Associates  is 
a  better  rule  of  construction  than  was  an- 
nounced In  the  Powell  Case,  while,  as  a  mat- 
ter of  fact  I  am  not  prepared  to  concede  that 
theory.  My  own  opinion  of  this  controverted 
point  is  that  this  court  adopted  a  reasonable 
rule  in  the  Powell  Case — not  the  only  reason- 
able rule,  but  simply  a  reasonable  rule.  I  am 
not  called  upon  to  say  what  rule  I  would 
choose  if  the  rule  to  be  adopted  was  an  origi- 
nal question,  but  I  have  no  doubt  of  the  rule 
we  should  adopt  in  this  case. 

Again,  I  submit  that  there  is  no  reason 
why  the  courts  of  one  state  should  permit  the 
courts  of  other  states  to  construe  their  Con- 
stitution for  them.  The  court  of  this  state  is 
much  better  qualified  to  interpret  the  will  of 
our  people  than  are  the  courts  of  South  Da- 
kota, Colorado,  or  Wisconsin.  The  nation  it- 
self has  always  been  divided  Into  two  great 
schools  of  thought  in  the  construction  of  the 
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powers  of  Congress  under  the  Constitution. 
Mississippi  has  always  lined  up  with  the 
strict  contra  ctionlsts,  while  the  dominant 
thought  of  the  states  Just  mentioned  Is  prob- 
ably on  the  side  of  the  liberals.  Must  we 
slavishly  follow  the  lead  and  adopt  as  in- 
spiration the  views  of  our  neighbors,  when 
their  problems  and  their  Ideals  are  entirely 
different  from  and  out  of  harmony  with  our 
own? 

In  our  anticommerclal  statutes  we  have 
adopted  a  policy  entirely  different  from  that 
in  any  other  state.  Our  "Jim  Crow"  laws 
would  receive  a  cold  reception  In  the  states 
mentioned.  In  the  emancipation  of  women 
from  the  rigors  of  the  common  law  in  regard 
to  the  ownership  of  property,  we  did  not 
wait  for  Wisconsin,  Colorado,  and  South  Da- 
kota to  lead  the  way.  In  fact,  we  have  gen- 
erally led  and  seidom  trailed. 

I  believe  no  case  can  be  found  in  the  en- 
tire history  of  American  jurisprudence  where- 
in a  succeeding  court  has  overruled  the  deci- 
sion of  its  predecessors  in  a  case  like  this, 
and  that  the  opinion  of  my  Associates  in  the 
present  case  stands  in  a  class  created  by 
itself.  The  enormous  number  of  cases  cited 
by  my  Associates  may  appear  Impressive,  but, 
as  they  do  not  touch  the  question  here  in- 
volved, the  impress!  veness  of  numbers  is  not 
at  all  convincing.  The  Industry  displayed  by 
my  learned  Associates  in  searching  the  au- 
thorities in  a  vain  effort  to  find  a  case  which 
can  be  construed  to  justify  the  overruling  of 
a  principle  of  constitutional  construction  that 
has  been  the  fixed  rule  of  law  for  14  years 
is  commendable,  but  I  submit  that  their  in- 
dustry and  ability  has  been  unavailing  In  the 
present  case.  When  they  nevertheless  stand 
to  their  guns,  admiration  for  their  unflag- 
ging industry  yields  to  astonishment  at  their 
temerity. 

I  have  carefully  reviewed  the  cases  cited 
in  the  opinion  of  the  court,  viz.:  Beck  v. 
Allen,  58  Miss.  143;  Lombard  v.  Lombard, 
57  Miss.  177,  Garland  v.  Rowan,  2  Smedes  & 
M  631.  These  cases  are  relied  on  to  justify 
a  refusal  to  stand  by  the  doctrine  of  stare 
decisis.  I  have  been  unable  to  perceive  in 
what  way  these  cases  give  any  comfort  to 
my  Associates. 

My  Brethren  have  assumed  that  the 
amendment  construed  in  the  Powell  Case 
"was  very  much  more  complex  and  compli- 
cated than  the  amendment  proposed  in  the 
instant  case."  I  confidently  submit  that  this 
assumption  is  unsound  by  whatever  rule  the 
comparative  complexity  of  the  two  amend- 
ments may  be  measured.  Did  the  Legislature 
pass  the  amendment?  Tested  by  any  rule, 
I  confidently  assert  that  the  Legislature  has 
never  passed  an  amendment.  They  did  ex- 
actly what  the  resolution  under  review  says 
they  did,  and  nothing  more.  There  is  no 
room  for  construction  to  be  found  In  the 
resolution.  The  Constitution  commands  the 
Legislature  to  pass  a  resolution  amending  the 
Constitution  if  they  deem  an  amendment 


necessary,  and  when  the  Legislature  has 
passed  such  resolution  their  powers  are  ex- 
hausted. The  Legislature  is  not  empowered 
to  submit  to  the  people  an  amendment;  the 
Constitution  imposes  this  duty  upon  the  Sec- 
retary of  State. 

There  is  not  a  word  or  syllable  in  the  en- 
tire resolution  that  justifies  the  presumption 
that  the  Legislature  sought  to  amend  the 
Constitution,  but,  on  the  contrary,  the  reso- 
lution plainly  and  undisguisedly  shifts  this 
responsibility  to  the  broad  shoulders  of  the 
people.  AU  that  part  of  the  resolution  pro- 
viding for  Its  submission  is  brutum  fulmen, 
but  it  does  demonstrate  exactly  what  the 
Legislature  Intended  to  do,  viz.,  to  submit, 
not  to  pass,  an  amendment  No  lawyer,  how- 
ever resourceful  he  may  be,  can  answer  this 
contention,  except  by  resorting  to  the  con- 
temporaneous construction  Idea,  a  pure  le- 
gal fiction  as  unsubstantial  in  its  applica- 
tion to  this  case  as  the  fabric  of  a  dream. 
No  Intention  can  be  imputed  to  the  Legisla- 
ture different  from  what  the  resolution  plain- 
ly sets  forth.  They  did  submit  an  amend- 
ment to  the  people ;  they  did  not  pass  a  reso- 
lution amending  the  Constitution. 

My  Associates  do  not  balk  at  overruling  a 
solemn  decision  of  this  court,  nor  do  they 
hesitate  to  repeal  the  Constitution  by  giving 
contemporaneous  construction  the  force  of  an 
amendment  to  the  Constitution.  A  mere 
reading  of  section  253  will  demonstrate  that 
the  Legislature  must  pass  an  amendment  to 
the  Constitution;  the  amendment  must  be 
voted  for  by  two-thirds  of  each  house.  This 
must  affirmatively  appear.  The  resolution 
in  the  present  case  does  not  pretend  that  the 
members  of  the  Legislature  voted  to  amend 
the  Constitution. 

The  resolution  states  that  the  members 
voted  to  submit  an  amendment  to  the  people. 
There  Is  nothing  to  construe;  the  language 
of  the  resolution  is  plain  and  unambiguous. 
It  is  well  known  that  members  will  vote  for 
referring  things  to  the  people,  when  they 
are  uncompromisingly  opposed  to  the  proposi- 
tion referred.  This  question  has  never  been 
raised  until  it  was  raised  In  this  case,  and 
I  earnestly  insist  that  the  contention  of  ap- 
pellee is  unanswerable,  unless  it  can  be  said 
that  contemporaneous  construction  has  infi- 
nitely more  force  than  a  decision  of  the  Su- 
preme Court 

In  order  to  maintain  this  amendment  it  is 
not  only  necessary  to  overrule  the  Powell 
Case,  It  is  also  necessary  to  give  more 
weight  to  the  contemporaneous  construction 
idea  than  is  given  to  the  solemn  decision  of 
the  highest  court  of  the  state.  My  Associ- 
ates are  driven  into  a  cul  de  sac,  and,  to  find 
a  way  out  contemporaneous  construction  is 
clothed  with  the  force  and  power  of  an 
amendment  to  the  Constitution.  In  my  opin- 
ion, nothing  could  more  forcibly  illustrate  the 
unwisdom  of  straying  from  the  beaten  path 
to  promulgate  a  new  rule  of  construction 
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which  may,  or  may  not,  be  a  better  rule  than 
the  old  rule. 

All  of  the  eases  cited  by  my  Associates 
seem  to  give  great  weight  to  the  fact  that 
the  people  bad  voted  for  the  amendments  be- 
fore them.  It  seems  to  be  the  contention 
that  the  people's  vote  cores  all  defects  and 
omissions  of  the  Legislature.  This  does  not 
seem  good  nonsense  to  me.  The  people  have 
limited  themselves  in  their  own  Constitution, 
and  the  courts  have  no  power  to  loosen  the 
self-imposed  limitations.  Besides,  the  people 
have  commanded  their  representatives  not 
to  bother  them  with  voting  on  amendments, 
unless  the  representatives  believe  them  nec- 
essary, and  the  Constitution  points  out  the 
way  for  the  representatives  to  manifest  their 
belief  that  the  proposed  amendment  is  neces- 
sary. Something  is  said  about  the  people's 
having  indorsed  the  amendment  we  are  con- 
sidering. By  a  pure  fiction  of  the  law  this  is 
true,  and  it  would  also  be  true  had  only  five 
votes  been  cast,  three  of  which  were  cast  for 
the  amendment  Less  than  20,000  voters  are 
no  more  the  people  than  the  three  tailors  of 
London,  who  issued  their  decree  styling  them- 
selves: "We,  the  people  of  England."  The 
people  are  presumed  to  know  the  law,  and 
by  this  legal  fiction  I  am  authorized  to  say 
that  the  voters  did  not  vote  on  this  amend- 
ment because  they  knew  the  Supreme  Court 
had  said  that  it  was  void.  As  a  matter  of 
fact,  this  court  has  no  mandate  of  the  people 
to  spur  them  to  an  extraordinary  effort  to 
destroy  the  wholesome  doctrine  of  stare  de- 
cisis, and  all  talk  about  the  people's  will, 
clearly  expressed,  sounds  well,  but  has  no 
foundation  of  fact 

In  the  celebrated  case  of  Shylock  v.  An- 
tonio, Baasanio  makes  a  powerful  appeal  to 
the  judge  to  depart  from  the  fixed  rules  and 
find  a  rule  to  fit  the  special  case.  I  quote  the 
appeal  and  the  reply  of  the  wise  and  just 
Judge,  vis.: 

BattoHto:  "And  I  beseech  you, 

Wrest  once  the  law  to  your  authority: 
To  do  a  great  right  do  a  little  wrong, 
And  curb  this  cruel  devil  of  bis  will." 

Portia: 

"It  must  not  be;  there  is  no  power  in  Venice 
Can  alter  a  decree  established: 
'Twill  be  recorded  for  a  precedent, 
And  many  an  error,  by  the  same  example, 
Will  rush  into  the  state:   it  cannot  be." 

I  believe  It  is  generally  admitted  that  jus- 
tice was  meted  out  In  that  case  by  a  strict 
adherence  to  the  law  as  It  was  written,  and 
I  submit  the  same  result  will  follow  in  a 
large  majority  of  cases  by  the  application  of 
the  same  principle. 

In  conclusion,  I  venture  to  suggest  to 
my  Associates  a  careful  and  thoughtful  con- 
sideration of  the  Golden  Text  of  the  Interna- 
tional Sunday  School  Lessons  for  yesterday, 
which  reads  thus:  "Look  therefore  whether 
the  light  that  is  in  thee  be  not  darkness." 
Luke  xl.  35. 


JOHNSON  v.  STATE.   (No.  17,141.) 

(Supreme  Court  of  Mississippi.   Feb.  9,  1914.) 

Jxjby  (|  83*)— Rkmabks  or  Judge. 

In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquors,  accused  should  not  be  com- 
pelled to  go  to  trial  before  petit  juroro  who,  be- 
fore they  had  been  drawn,  heard  the  presiding 
judge  charge  the  grand  jury  that  "blind  tigers, 
meaning  those  who  unlawfully  sold  intoxicat- 
ing liquors,  were  unworthy  of  belief  and  would 
lie  and  commit  perjury,  particularly  where  her 
own  testimony  was  the  only  evidence  she  had 
to  offer  in  her  own  behalf,  for  the  jury  are  apt 
to  place  great  reliance  in  what  is  said  by  the 
trial  judge,  and  he  should  be  most  discreet  in 
his  remarks  in  the  presence  of  the  men  who  are 
about  to  be  organized  into  a  jury. 

[Ed.  Note.— For  other  cases,  aee  Jury,  Cent. 
Dig.  II  400,  402-404;  Dec.  Dig.  §  83.*] 

Appeal  from  Circuit  Court,  Jones  County; 
Paul  B.  Johnson,  Judge. 

Lula  Johnson  was  convicted  of  the  unlaw- 
ful sale  of  intoxicating  liquors,  and  she  ap- 
peals.   Reversed  and  remanded. 

R.  I*  Bullard,  of  Laurel,  for  appellant 
Ross  Collins,  Atty.  Gen.,  for  the  State. 

REED,  J.  Appellant  was  indicted  for  the 
unlawful  sale  of  Intoxicating  liquors.  When 
her  case  was  called  for  trial  on  the  second 
day  of  the  term,  being  the  24th  day  of  Sep- 
tember, 1912,  she  presented  a  motion  for  con- 
tinuance and  therein  set  forth  the  following: 
"On  the  23d  day  of  this  month,  the  same  be- 
ing the  first  day  of  this  term  of  the  court 
the  presiding  judge  thereof  in  his  charge-  to 
the  grand  jury,  and  in  the  presence  and  hear- 
ing of  all  the  petit  jurors  who  are  now  in 
attendance  on  said  court  for  the  trial  of  the 
issues  therein  and  of  this  defendant  said  to 
and  in  the  presence  and  hearing  of  said  grand 
jurors  and  petit  Jurors  that  a  'blind  tiger,* 
meaning  thereby  one  who  is  charged  with 
selling  intoxicating  liquors  unlawfully,  was 
and  is  unworthy  of  belief,  and  that  they 
would  lie  and  commit  perjury  and  then,  and 
there  said,  'I  would  not  believe  one  of  them 
if  he  swore  that  his  wife  was  dead  unless  he 
was  corroborated  by  other  witnesses.'  This 
defendant  was  then  under  this  indictment 
charging  her  with  having  unlawfully  sold 
Intoxicating  liquors,  and  she  knows  of  no  wit- 
ness, other  than  her  own  testimony  by  which 
to  establish  her  innocence  or  her  defense,  and 
she  therefore  says  that  it  would  be  unfair  to 
place  her  on  her  trial  by  petit  jurors  before 
whom  her  testimony  has  already  been  dis- 
credited as  being  unworthy  of  belief."  She 
was  tried  and  convicted. 

On  the  third  day  of  the  term,  the  25th  day 
of  September,  1912,  the  trial  judge  signed  a 
bill  of  exceptions  from  which  we  take  the 
Hollowing  statement  showing  the  hearing 
and  disposition  of  the  motion  for  continu- 
ance: "When  said  motion  was  presented  to 
the  presiding  judge  of  said  court,  he,  the  said 
presiding  judge  of  said  court,  then  and  there 


'For  other  cmm  «**>  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 

Digitized  by  Google 


262 


64  SOUTHERN  REPORTER 


(Hiss. 


stated  that  the  subject-matter  of  said  motion 
was  true,  and  that  he,  the  said  Judge,  did 
use  before  the  grand  jurors  and  the  said 
petit  jurors  the  words  and  language  set  out 
in  said  motion,  and  did  then  and  there  with- 
out hearing  any  proof  upon  said  motion  over- 
rule the  same,  and  ordered  that  said  cause 
then  and  there  proceed  to  trial  before  said 
petit  jurors,  and  did  also  cause  an  order  to 
be  entered  upon  the  minutes  of  said  court 
overruling  and  disallowing  said  motion." 

The  trial  judge  should  be  discreet  in  his 
remarks  in  the  presence  01  the  men  who  com- 
pose, or  who  are  about  to  be  organized  into, 
a  Jury.  Great  reliance  is  placed  in  what  he 
says.  His  utterances  are  listened  to  atten- 
tively. All  of  his  acts  are  watched.  His 
conduct  and  words  may  easily  operate  to 
prejudice  the  rights  of  the  party  before  the 
court  for  trial.  He  should  be  impartial  and 
very  careful  to  the  end  that  the  jury  may 
not  be  Improperly  influenced  and  so  that  the 
one  charged  with  crime,  no  matter  how  hum- 
ble, unfortunate,  or  depraved,  shall  have  a 
fair  trial  and  his  guilt  determined  in  the 
manner  provided  by  law. 

Judge  Campbell,  in  the  case  of  Lamar  v. 
State,  64  Miss.  687,  2  South.  12,  said:  "The 
legal  theory  of  a  trial  by  Jury  is  the  selec- 
tion of  an  impartial  body  from  the  county, 
and  its  trial  of  the  case  free  from  any  in- 
fluence except  that  produced  by  the  testi- 
mony and  law  and  legitimate  argument,  and 
any  subjection  of  the  Jury  to  any  other  in- 
fluence is  carefully  guarded  against" 

In  the  case  of  Green  v.  State,  97  Miss.  884, 
53  South.  415,  Judge  Anderson,  delivering  the 
opinion  of  the  court,  said:  "It  is  a  matter  of 
common  knowledge  that  Jurors,  as  well  as 
officers  in  attendance  upon  court,  are  very 
susceptible  to  the  Influence  of  the  judge. 
The  sheriff  and  his  deputies,  as  a  rule,  are 
anxious  to  do  his  bidding ;  and  Jurors  watch 
closely  his  conduct,  and  give  attention  to  his 
language,  that  they  may,  If  possible,  ascer- 
tain his  leaning  to  one  side  or  the  other, 
which,  if  known,  often  largely  Influences 
their  verdict  He  cannot  be  too  careful  and 
guarded  In  language  and  conduct  In  the  pres- 
ence of  the  Jury,  to  avoid  prejudice  to  either 
party.  21  Ency.  P.  &  P.  994!  995,  and  notes. 
The  court  will  not  stop  to  inquire  whether 
tbe  Jury  were  actually  Influenced  by  the  con- 
duct of  tbe  Judge.  All  the  authorities  hold 
that  If  they  were  exposed  to  Improper  influ- 
ences, which  might  have  produced  the  verdict, 
the  presumption  of  law  is  against  its  purity ; 
and  testimony  will  not  be  heard  to  rebut  this 
presumption.  It  is  a  conclusive  presump- 
tion." 

This  case  is  not  controlled  by  the  decision 
In  the  case  of  Butler  v.  State,  102  Miss.  575, 
59  South.  845.  In  that  case  the  judge  at  the 
time  of  the  impaneling  of  the  petit  juries 
stated  that  he  desired  to  hold  a  business  term 
of  the  court,  which  he  could  only  accomplish 


with  the  co-operation  of  the  people,  and  that 
he  wanted  the  court  to  be  self-sustaining. 
The  difference  in  the  statements  by  the  judg- 
es In  the  two  cases  will  be  noticed.  In  the 
Butler  Case  it  is  not  shown  that  he  criti- 
cised disparagingly  and  declared  perjurers 
those  committing  a  certain  misdemeanor.  In 
that  case  it  will  be  noticed  this  court  disap- 
proved the  remarks  by  the  judge  and  said  In 
the  opinion  that  he  had  exceeded  his  powers. 

Appellant  should  not  have  been  required  to 
go  to  trial  before  a  jury  composed  of  men 
who  at  the  time  they  were  Impaneled,  Just 
the  preceding  day,  were  told  by  the  presiding 
judge  that  persons,  such  as  she  was  charged 
to  be,  were  unworthy  of  belief  and  would  lie 
and  commit  perjury.  It  appears  from  the 
record  that  she  was  the  only  witness  in  her 
own  behalf ;  but  the  Jury  had  been  told  that 
she  was  unworthy  of  belief.  It  cannot  be 
said  that  she  had  the  fair  trial  guaranteed 
to  her  by  the  law. 

The  presiding  judge  may  speak  for  law  en- 
forcement and  against  crime,  but  he  should 
not  denounce  those  accused.  The  unfortu- 
nates of  society,  criminals  we  may  call  them, 
are  entitled  to  receive  from  the  state  Justice 
and  fairness  and  all  protections  of  the  law 
when  they  are  being  proceeded  against  for 
their  criminal  acts.  This  Is  so  even  in  the 
case  of  the  "blind  tiger,"  or,  if  the  unfortu- 
nate is  of  the  other  sex,  called  "blind  ti- 
gress." 

Reversed  and  remanded. 


JOHNSON  v.  STATE.    (No.  17,142.) 
(Snpreme  Court  of  Mississippi.   Feb.  9,  1914.) 

Appeal  from  Circuit  Court  Jones  County : 
Paul  B.  Johnson,  Judge. 

Lola  Johnson  was  convicted  of  crime,  and 
she  appeals.    Reversed  and  remanded. 

R.  L.  Bullard,  of  Laurel,  for  appellant  Ross 
Collins,.  At ty.  Gen.,  for  the  State. 

REED,  J.  The  reason  assigned  for  reversal 
in  this  case  is  the  same  as  that  assigned  in  the 
case  of  Lula  Johnson  v.  State  (17,141)  64 
South.  261,  this  day  reversed  and  remanded, 
and  reference  is  made  to  the  opinion  rendered 
in  that  case  to  show  the  reason  upon  which  the 
decision  in  this  case  is  made. 

Reversed  and  remanded. 


YAZOO  &  M.  V.  R.  CO.  v.  PEEPLES. 
(No.  16,312.) 

(Supreme  Court  of  Mississippi.   Jan.  26,  1914. 
Suggestion  of  Error  Overruled 
Feb.  9,  1914.) 

1.  Evidence  (§  20*)— Judicial  Notice— Mat- 
ters of  Common  Knowledge. 

In  an  action  by  a  fruit  tree  agent  against 
a  carrier  for  injury  to  fruit  trees  caused  by  de- 
lay in  shipment,  it  being  matter  of  common 
knowledge  that  freight  can  ordinarily  be  trans- 
ported by  rail  from  Concord,  Ga.,  to  Grenada, 
Miss.,  in  less  than  31  days,  it  was  unnecessary 
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for  plaintiff  to  show  what  was  a  reasonable 
time  for  the  shipment 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  24 ;  Dec  Dig.  J  20.*] 

2.  Cabbtos  <§  158»>— LnonifQ  Liability— 
Aoeeed  Value. 

Where,  in  an  action  against  a  carrier  for 
injury  to  fruit  trees  caused  by  delay  in  ship- 
ment, the  evidence  did  not  disclose  that  a  low- 
er rate,  granted  the  shipper  because  of  the  val- 
uation placed  by  the  shippers  on  the  trees,  was 
based  upon  a  schedule  of  rates  filed  with  the 
Interstate  Commerce  Commission,  the  court 
properly  permitted  plaintiff  to  recover  the  full 
value  of  the  trees. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  663-667,  699-703%,  708-710, 
718,  718$ ;   Dec  Dig.  §  168.*] 

3.  Cashiers  (§  104*)— Loss  of  ob  Injury  to 
Goods— Market  Value. 

In  an  action  for  the  value  of  fruit  trees 
injured  by  delay  in  shipment,  where  the  only 
evidence  of  value  was  the  price  at  which  they 
had  been  sold,  this  in  the  absence  of  evidence 
to  the  contrary,  was  sufficient  to  establish  their 
market  value. 

[Ed.  Note— For  other  cases,  see  Carriers. 
Cent  Dig.  H  439-447,  469-461 ;  Dec  Dig.  | 
104.*] 

Appeal  from  Circuit  Court,  Grenada  Coun- 
ty; Q.  A.  McLean,  Judge. 

Action  by  L.  L.  Peeples  against  the  Yazoo 
4  Mississippi  Valley  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Appellee,  who  was  plaintiff  in  the  court 
below,  was  a  fruit  tree  agent  and  bad  made 
contracts  for  selling  fruit  trees,  aggregating 
the  sum  of  $475.  Said  trees  were  to  be 
shipped  to  him  for  delivery  at  Grenada,  Miss., 
by  a  nursery  in  Concord,  Ga.  The  shipment 
was  made  on  November  18,  1910,  via  South- 
ern Railway  Company  to  Greenwood,  Miss., 
thence  over  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  to  Grenada.  The  trees 
reached  their  destination  on  December  19, 
1910.  When  they  were  unpacked  it  was  found 
that  many  of  them  had  perished  in  transit 
and  were  unfit  for  use.  The  balance  of  the 
trees  were  sold  for  $250,  and  the  appellee 
sued  the  appellant,  the  last  carrier,  for  the 
difference  of  $225,  representing  the  amount 
of  his  loss.  The  waybill  showed  that  the 
trees  were  delivered  to  the  appellant  at 
Greenwood,  a  distance  of  28  miles  from  Grena- 
da, on  November  30,  1910.  The  defense  re- 
lied upon  to  defeat  liability  is  that  the  ship- 
pers at  Concord,  Ga.,  contracted  with  the 
Southern  Railway  Company,  the  Initial  car- 
rier, for  the  shipment  of  these  trees  at  reduc- 
ed rate  (about  half  the  regular  rate)  upon 
condition  that  the  liability  should  be  limited 
to  three  cents  per  hundred  pounds  on  the 
shipment,  which  in  this  instance  would 
amount  to  $66.  The  railroad  also  contended 
that  the  plaintiff  was  not  entitled  to  recover 
for  the  reason  that  he  had  already  sold  part 
of  the  trees  for  more  than  the  entire  ship- 
ment cost  him,  and  that  the  measure  of 
damages  was  the  initial  cost  of  the  trees, 
and  not  the  selling  price.  There  was  no  evi- 


dence of  the  market  value  of  the  trees  other 
than  the  price  for  which  they  had  been  sold 
by  the  plaintiff.  Defendant  also  contends 
that  the  plaintiff  has  failed  to  show  what 
constitutes  a  reasonable  time  for  shipments 
of  freight  to  be  transported  from  Concord, 
Ga.,  to  Grenada,  Miss.,  and  that,  having  fail- 
ed to  make  such  proof,  he  cannot  claim  that 
31  days  is  an  unreasonable  delay. 

Mayes  &  Mayes,  of  Jackson,  for  appellant 
S.  A.  Morrison,  of  Grenada,  for  appellee. 

SMITH,  O.  J.  [1]  That  freight  can  ordi- 
narily be  transported  by  rail  from  Concord, 
Ga.,  to  Grenada,  Miss.,  in  much  less  time 
than  31  days  is  a  matter  of  common  knowl- 
edge, and  consequently  a  delay  for  such 
length  of  time  in  the  transportation  of  freight 
from  one  of  these  places  to  the  other,  unex- 
plained, is  unreasonable.  The  court  there- 
fore committed  no  error  in  instructing  the 
jury  to  find  for  appellee. 

[2]  Since  the  evidence  did  not  disclose  that 
the  lower  freight  rate,  granted  appellee  be- 
cause of  the  valuation  placed  by  the  shippers 
upon  the  trees,  was  based  upon  a  schedule  of 
rates  filed  with  and  approved  by  the  Interstate 
Commerce  Commission,  the  rule  announced 
In  Express  Co.  v.  Oroninger,  226  U.  S.  491,  33 
Sup.  Ct  148,  57  L.  Ed.  314,  has  no  applica- 
tion, and  the  court  below  correctly  permitted 
appellee  to  recover  the  true  value  of  the 
trees  injured. 

[3]  Appellee  was  entitled  to  recover  the 
market  value  of  these  trees.  The  only  evi- 
dence of  value  introduced  on  the  trial  was 
the  price  at  which  he  had  sold  them,  and 
this,  in  the  absence  of  evidence  to  the  con- 
trary, was  sufficient  to  establish  their  mar- 
ket value,  the  sales  having  been  made  in  the 
ordinary  and  usual  way,  and  there  being  no 
evidence  of  collusion  or  fraud  therein.  18 
End.  of  Evidence,  538,  and  authorities  there 
cited. 

No  assignment  of  error  having  been  filed 
by  appellee  and  cross-appellant,  the  matters 
by  him  complained  of  are  not  presented  to 
us  for  review. 

Affirmed. 

DRAKE  LUMBER  CO.  v.  BRANNING  et  al 
(Supreme  Court  of  Florida.   Jan.  6,  1914.) 

(Syllabus  by  the  GovrtJ 

L  Specific  Performance  ({  8*)  —  Right  or 

Action— Contbact  of  Sale. 

An  enforcement  by  a  court  of  equity  of  the 
specific  performance  of  contracts  for  the  sale 
of  hind  or  of  timber  growing  thereon  is  not  a 
matter  of  absolute  right;  but  specific  perform- 
ance of  such  contracts  may  be  enforced  by  the 
court  in  the  exercise  of  its  judicial  discretion, 
which  is  controlled  by  settled  principles  of  law 
and  equity  that  are  applicable  to  the  particular 
facts  in  each  case. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  17, 18;  Dec.  Dig.  f  8.*] 
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2.  Specific  Performance  (|  22*)— Right  of 
Action — Purchaser. 

Where  real  estate  is  purchased  with  notice 
or  knowledge  that  the  grantor  was  obligated  to 
convey  it  to  another,  the  purchaser,  in  the 
absence  of  a  countervailing  equity,  may  be  com- 
pelled to  perform  the  obligation  to  convey  in 
the  same  manner  and  to  the  same  extent  that 
his  grantor  would  have  been  liable  to  do  had 
he  not  transferred  the  legal  title. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ||  51,  53;  Dec.  Dig.  § 
22.*] 

3.  Equity  (J  141*)— Bill  of  Complaint— 
Dismissal. 

Where  a  bill  of  complaint  states  any  equi- 
ty for  .  relief,  the  bill  should  not  be  dismissed 
sua  sponte. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  §§  323-330,  333;  Dec.  Dig.  5  141.*] 

Appeal  from  Circuit  Court,  Dade  County; 
Bethel,  Judge. 

Bill  by  the  Drake  Lumber  Company,  a  cor- 
poration, against  H.  P.  Branning,  as  adminis- 
trator ad  litem,  and  another.  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Af- 
firmed in  part,  and  reversed  in  part 

Shutts,  Smith  &  Bowen,  of  Miami,  for  ap- 
pellant Price  &  Railey,  of  Miami,  for  ap- 
pellees. 

WHITFIELD,  J.  This  appeal  is  from  a  de- 
cree sustaining  a  demurrer  to  a  bill  of  com- 
plaint, and  dismissing  the  bill  brought  by 
Drake  Lumber  Company  seeking  the  enforce- 
ment of  a  specific  performance  by  the  admin- 
istrator ad  litem  of  a  contract  for  the  sale 
of  growing  timber  made  by  Ernest  L.  Maull, 
deceased.  The  contract  Is  as  follows: 

"Received  of  Drake  Lumber  Co.  ($240.00) 
two  hundred  and  forty  and  no/100  dollars, 
payment  in  full  for  all  the  timber  on  80  acres 
of  my  land  described  as  follows:  W.  Vs  of 
the  N.  W.  1/4  of  Sec.  4,  Tp.  56  S.  of  R.  39, 
and  deed  of  which  I  will  make  to  them  at 
any  time  they  require  same. 

"[Signed]   Ernest  L.  Maull." 

The  bill  of  complaint  alleges:  That  the 
contract  was  made  on  May  10,  1907 ;  the  con- 
sideration of  $240  being  paid  in  full.  That 
on  September  10,  1909,  Ernest  L.  Maull  died 
intestate,  without  executing  the  conveyance. 
That  on  April  4,  1910,  S.  B.  Wright,  Jr.,  was 
appointed  and  qualified  as  administrator  of 
the  estate  of  Ernest  L.  Maull,  deceased,  and 
proceeded  to  wind  up  its  affairs.  That  under 
the  statutes  of  Florida  "an  administrator  is 
authorized  and  compelled  to  execute  deeds  to 
property,  contracts  of  sale  for  which  have 
been  made  prior  to  the  death  of  administra- 
tor's intestate."  "That  S.  B.  Wright,  Jr.,  as 
administrator,  did  not  perform  his  duty  in 
that  behalf,  and  did  not  execute  such  deed." 
"That  on  the  29th  day  of  April,  1910,  the  said 
S.  B.  Wright,  Jr.,  having  filed  his  final  re- 
port as  administrator,  was  duly  discharged 
as  such  administrator,  and  that  said  dis- 
charge was  improper  in  law  so  long  as  your 
orator's  contract  of  sale  had  not  been  termi- 


nated by  a  deed,  and  that  it  was  improper  to 
close  said  estate  until  such  conveyance  was 
executed  and  delivered."  That  on  March  22, 
1910,  one  George  L.  Maull,  representing  him- 
self to  be  the  father  and  sole  heir  of  Ernest 
L.  Maull,  deceased,  did  execute  and  deliver 
to  the  said  S.  B.  Wright,  Jr.,  as  trustee,  a 
deed  conveying  the  land  and  timber,  and  that 
subsequent  to  said  deed  the  said  S.  B.  Wright, 
Jr.,  as  trustee,  conveyed  the  same  property 
to  G.  M.  Weeks.  That  the  conveyance  from 
George  L.  Maull  to  S.  B.  Wright,  Jr.,  as  trus- 
tee, was  charged  with  the  trust  to  convey 
to  complainant  said  timber,  and  said  convey- 
ance was  subject  to  all  the  rights  of  com- 
plainant That  said  conveyance  was  made 
before  the  appointment  of  an  administrator 
of  said  estate,  and  before  complainant  had 
an  opportunity  to  make  demand  for  a  convey- 
ance in  accordance  with  its  contract,  and 
complainant  charges  that  said  S.  B.  Wright, 
Jr.,  "took  the  said  property  with  full  notice- 
of  your  orator's  rights,  either  actual  or  con- 
structive, and  that  said  G.  M.  Weeks,  one  of 
the  defendants,  purchased  said  property  with 
full  knowledge  of  your  orator's  rights  to  a 
conveyance  of  said  timber,  and  charged  with 
all  its  right  thereto."  That  subsequent  to 
the  discharge  of  S.  B.  Wright,  Jr.,  as  adminis- 
trator, complainant  applied  to  the  county 
Judge's  court  for  an  order  appointing  an  ad- 
ministrator ad  litem  of  the  estate  of  Ernest 
L.  Maull,  deceased,  in  order  to  fully  com- 
plete the  administration  of  said  estate.  That 
H.  P.  Branning  was  appointed  "administrator 
ad  litem  to  do  and  perform  such  matters  and 
things  In  connection  with  the  said  estate 
that  might  be  ordered  by  the  county  Judge's 
court  or  any  other  court  of  competent  Juris- 
diction in  order  to  fully  complete  the  admin- 
istration of  said  estate.  That  demand  has 
been  made  upon  the  said  G.  M.  Weeks  to  re- 
cover the  timber  to  which  complainant  is 
rightfully  entitled,  and  said  G.  M.  Weeks  has 
refused  so  to  do.  That  demand  has  been 
made  upon  the  said  H.  P.  Branning  to  exe- 
cute a  deed  for  said  timber  in  order  to  fully 
complete  the  administration  of  said  estate, 
and  that  said  H.  P.  Branning  refuses  so  to 
do,  for  the  reason  that  he  prefers  that  said 
deed  be  ordered  by  a  court  of  competent  Ju- 
risdiction. That  complainant  Is  the  owner  of 
the  timber,  has  paid  for  the  same  In  full,  and 
"is  rightfully  entitled  to  receive  a  deed  from 
the  administrator  ad  litem  to  said  property." 
The  prayer  is  for  a  decree  "requiring  the  said 
defendant  H.  P.  Branning,  as  administrator 
ad  litem  of  the  estate  of  Ernest  L.  Maull,  de- 
ceased, to  make,  execute,  and  deliver  to  your 
orator  a  good  and  sufficient  conveyance  to  the 
above-described  timber,  in  accordance  with 
said  contract  of  sale." 

[1]  An  enforcement  by  a  court  of  equity  ot 
the  specific  performance  of  contracts  for  the 
sale  of  land  or  of  timber  growing  thereon  is 
not  a  matter  of  absolute  right;  but  specific 
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performance  of  such  contracts  may  be  en- 
forced by  the  court  In  the  exercise  of  its  Judi- 
cial discretion,  which  is  controlled  by  settled 
principles  of  law  and  equity  that  are  appli- 
cable to  the  particular  facts  in  each  case. 
See  Gaskins  v.  Byrd,  68  South.  824,  decided 
at  this  term;  L'Engle  t.  Overstreet,  61  Fla. 
653,  66  South.  881;  Stuart  v.  Pennis,  91  Va. 
6S8,  22  S.  E.  609;  Marthinson  v.  King,  160 
Fed.  48,  82  C.  0.  A.  360;  St  Regis  Paper 
Co.  t.  Santa  Clara  Lumber  Co.,  173  N.  Y. 
149,  65  N.  E.  967;  36  Cyc.  554.  The  chancel- 
lor did  not  violate  the  provisions  of  law  and 
principles  of  equity  applicable  to  the  peculiar 
facts  alleged  in  sustaining  the  demurrer  to 
the  bill  of  complaint  in  so  far  as  the  bill 
seeks  specific  performance  by  the  adminis- 
trator ad  litem. 

The  statute  (section  2431,  Qen.  Stats,  of 
1906)  authorizes  the  administrator  to  convey 
the  title  of  the  decedent  vendor  that  descend- 
ed to  his  heirs  to  the  vendee  pursuant  to  a 
contract  for  the  sale  of  real  estate  that  Is 
binding  on  the  decedent ;  but  the  statute  does 
not  contemplate  the  exercise  of  such  author- 
ity by  the  administrator  after  the  title  has 
passed  by  a  conveyance  from  the  decedent's 
heirs  to  third  parties.  In  such  cases,  the 
title  being  in  third  persons,  the  administrator 
as  such  cannot  pass  the  title  held  by  others 
than  the  heirs  of  the  decedent ;  therefore  the 
only  relief  prayed,  being  against  the  adminis- 
trator, could  not  be  granted.  The  adminis- 
trator of  the  estate  was  appointed  and  finally 
discharged  within  a  month,  which  is  at  least 
peculiar.  The  title  to  the  land,  however,  had 
already  passed  to  the  same  person  as  trustee, 
with  notice  of  complainant's  rights,  and  he 
conveyed  the  title  to  the  defendant,  with  full 
knowledge  of  complainant's  rights.  No  relief 
is  prayed  against  the  holder  of  the  legal 
title  through  a  conveyance  from  the  sole 
heir  of  the  decedent,  though  such  holder  Is 
one  of  the  defendants.  The  bill  was  dis- 
missed on  the  ground  of  laches. 

[Z,  J]  If  equity  is  stated  against  the  de- 
fendant 6.  M.  Weeks,  who  is  alleged  to  be 
the  holder  of  the  legal  title,  and  to  have  ac- 
quired it  with  full  knowledge  of  complain- 
ant's rights,  the  bill  of  complaint  should  not 
have  been  dismissed,  as  no  such  laches  ap- 
I>ear  as  will  bar  the  right  of  the  complainant 
to  appropriate  relief  under  the  facts  alleged. 

Where  real  estate  is  purchased  with 
notice  or  knowledge  that  the  grantor  was 
obligated  to  convey  it  to  another,  the  pur- 
chaser, in  the  absence  of  a  countervailing 
equity,  may  be  compelled  to  perform  the  obli- 
gation to  convey  in  the  same  manner  and  to 
the  same  extent  that  his  grantor  would  have 
been  liable  to  do  had  he  not  transferred  the 
legal  title.  See  Drake  v.  Brady,  57  Fla.  393, 
48  South.  978,  17  Ann.  Cas.  1035. 

It  is  alleged  that  within  seven  months 
after  the  death  of  Ernest  L.  Maoll,  who,  be- 
fore his  death,  contracted  to  convey  to  com- 


plainant the  timber  on  decedent's  land,  the 
sole  heir  of  the  decedent  conveyed  the  land 
and  timber  to  S.  B.  Wright,  Jr.,  as  trustee; 
that  the  trustee  conveyed  to  G.  M.  Weeks; 
that  S.  B.  Wright,  Jr.,  "took  the  said  property 
with  full  notice  of  your  orator's  rights,  either 
actual  or  constructive;  and  that  said  G.  M. 
Weeks,  one  of  the  defendants,  purchased  said 
property  with  full  knowledge  of  your  ora- 
tor's rights  to  a  conveyance  of  said  timber, 
and  charged  with  all  its  rights  thereto." 
These  allegations  are  not  entirely  comprehen- 
sive and  specific;  but  it  is  not  clear  that  they 
may  not  be  the  basis  for  equitable  relief 
against  the  holder  of  the  legal  title,  when 
considered  in  connection  with  the  payment 
in  full  of  the  purchase  price.  This  would  jus- 
tify the  retention  of  the  bill  of  complaint  for 
amendment  and  appropriate  proceedings 
thereunder,  if  the  complainant  so  desires. 
See  De  Long  v.  Marshall,  63  South.  723,  de- 
cided at  this  term.  The  allegation  as  to  no- 
tice should  not  be  In  the  alternative.  The 
prayer  seeks  relief  only  against  the  adminis- 
trator ad  litem. 

In  so  far  as  the  decree  sustains  the  demur- 
rer to  the  provisions  of  the  bill  seeking  relief 
against  the  administrator  ad  litem,  it  is  af- 
firmed ;  but  the  decree  dismissing  the  bill  of 
complaint  is  reversed,  at  the  cost  of  the  ap- 
pellant 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 


PHIFER  v.  STEENBURG  et  al. 
(Supreme  Court  of  Florida.   Jan.  6,  1914.  On- 
Application  for  Rehearing.  Jan.  27,  1014.) 

(SyUabui  by  the  Court.) 

1.  Vendor  and  Purchases  (§  334*)— Defi- 
ciency in  the  Quantity— Bill  in  Equity 
— Sufficiency. 

Where  there  is  a  contract  of  sale  of  land 
by  a  government  designation,  stating  the  quan- 
tity to  be  3,500  acres,  more  or  less,  and  where 
it  ib  alleged  in  a  bill  filed  by  the  purchaser  of 
the  land  to  obtain  an  abatement  of  the  purchase 
price  because  of  a  deficiency  of  540  acres,  and 
where  it  is  alleged  in  the  bill  that  when  the 
purchase  was  made,  the  vendor's  agent  assured 
the  purchaser  that  he  well  knew  the  lands, 
that  they  embraced  in  the  aggregate  3,500' 
acres,  and  that  the  vendors  would  make  a 
good  title  to  that  many  acres,  and  it  is  also, 
alleged  in  the  bill  that  the  vendee  did  not  know 
the  number  of  acres,  and  had  no  notice  of  any 
deficiency,  and  relied  entirely  upon  the  assur- 
ance of  the  vendor's  agent,  a  demurrer  to  said- 
bill  on  the  ground  that  there  is  no  equity  in 
the  bill  should  not  have  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  959-980;  Dec.  Dig.  S 
334.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Vendob  and  Purchases  (S  176*)— Defi- 
ciency in  Quantity— Abatement  in  Price. 

The  rule  that,  where  land  is  sold  in  gross,, 
the  purchaser  is  not  entitled,  in  the  absence  of 
fraud,  or  gross  mistake,  or  express  stipula- 
tion, or  guaranty  in  relation  thereto,  to  an 
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Abatement  of  the  purchase  price  for  any  defi- 
ciency in  quantity  applies  even  where  the  de- 
ficiency ia  large,  unless  it  be  ao  large  as  to 
raise  an  inference  of  fraud. 

[Ed.  Note.-— For  other  cases,  aee  Vendor  and 
Purchaser,  Cent.  Dig.  {§  339-340;  Dec.  Dig.  8 
176.*] 

3.  Vendor  AifD  Purchases  (|  165*)— Contract 
of  Sale — '  'More  ob  Lebb?' 

The  words  "more  or  less"  as  used  in  the 
description  in  a  contract  of  sale  of  lands  are 
generally  limited  to  a  reasonable  deficiency,  and 
not  applied  to  relieve  against  a  gross  deficiency 
in  quantity,  where  the  vendor's  agent  has  as- 
sured the  purchaser  that  he  knows  the  lands, 
and  that  they  contain  in  the  aggregate  the  num- 
ber of  acres  specifically  mentioned  in  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  329,  329% ;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4582-4595.] 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty; Wills,  Judge. 

Bill  by  William  Phifer  against  Arthur  O. 
Steenburg  and  others.  From  an  order  sus- 
taining demurrer  to  bill,  complainant  ap- 
peals.  Reversed  and  remanded. 

Hampton  &  Hampton,  of  Gainesville,  for 
appellant  W.  S.  Broome,  of  Gainesville,  for 
appellees. 

HOCKER,  J.  Appellant  filed  an  amended 
bill  of  complaint  in  the  circuit  court  of 
Alachua  county,  alleging,  in  substance,  that 
Alfred  C.  Steenburg,  the  owner  of  certain 
lands  in  Alachua  county,  and  his  wife,  on 
the  23d  of  July,  1906,  by  Arthur  O.  Steen- 
burg, his  authorized  attorney  in  fact,  en- 
tered into  an  agreement  in  writing  with 
Phifer,  which  is  attached  to  and  made  a 
part  of  the  original  bill,  in  the  following 
words  and  figures: 

"The  State  of  Florida,  Alachua  County. 

"Know  all  men  by  these  presents,  that  I, 
A.  O.  Steenburg,  of  the  county  of  Alachua, 
state  of  Florida,  am  held  and  firmly  bound 
unto  W.  B.  Phifer,  of  the  county  of  Alachua, 
state  of  Florida,  in  the  sum  of  ten  thousand 
dollars,  for  the  payment  whereof  well  and 
truly  to  be  made  do  bind  myself,  my  heirs, 
executors,  and  administrators,  firmly  by 
these  presents.  Signed  and  sealed  this  23d 
day  of  July,  A.  D.  1906. 

"The  condition  of  the  above  obligation  is 
such  that  whereas,  the  said  A.  O.  Steenburg 
has  this  day  bargained  and  sold  to  the  said 
W.  B.  Phifer  the  following  described  proper- 
ty, lying  and  being  in  the  county  of  Alachua, 
and  state  of  Florida:  All  of  the  N.  W.  of 
N.  E.  %  and  E.  %  of  N.  B.  %  and  N.  %  of 
N.  W.  %  and  S.  W.  %  of  N.  W.  %  and  N. 
%  of  S.  E  %  of  N.  W.  %  and  S.  E  %  and 
S.  %  of  S.  W.  %  and  N.  W.  %  of  S.  W. 
%  and  S.  %  of  N.  E  %  of  S.  W.  %  of  sec- 
tion 7,  township  11,  range  22.  Also  the  N.  % 
and  S.  W.  %  and  N.  %  of  S.  E.  %  and  S.  W. 
%  of  S.  E.  %  of  section  13,  township  11, 


range  21.  Also  N.  %  and  N.  %  of  S.  E.  % 
and  S.  E.  %  of  S.  E  and  E  %  of  S.  W. 
%  of  S.  B.  %  and  N.  W.  %  of  S.  W.  %  of  S. 
E.  %  and  N.  W.  %  of  S.  W.  %  and  S.  EL  % 
of  S.  W.  %  of  S.  W.  %  of  section  14,  town- 
ship 11,  range  21.  Also  all  of  sections  19  and 
30  of  township  11,  range  22,  containing  In  the 
aggregate  2,960  acres,  more  or  less,  according 
to  plats  of  U.  S.  survey  of  said  townships. 
Also  all  land  in  section  25,  township  11,  range 
21,  not  previously  deeded  by  J.  M.  Hawthorn, 
Dc'd,  containing  480  acres  of  land.  Also  S. 
E  %  of  S.  E.  %  and  E  %  of  S.  W.  %  of  S. 
E  %.  The  said  land  being  divided  by  a  line 
running  from  the  N.  B.  corner  to  the  S.  W. 
corner  of  the  S.  W.  %  of  the  S.  E.  and  all 
being  in  section  24,  township  11,  range  21, 
containing  sixty  (60)  acres,  more  or  less. 

"And  in  consideration  thereof  the  said  W. 
B.  Phifer  has  executed  4  certain  promissory 
notes  of  even  date  herewith,  payable  as  fol- 
lows: 

"$2,500.00,  payable  January  the  1st,  1907. 

"$2,500.00,  payable  July  the  23d,  1907,  and 
interest  at  8%. 

"$2,500.00,  payable  July  the  23d,  1908,  and 
interest  at  8%. 

"$2,500.00,  payable  July  the  23d,  1909,  and 
interest  at  8%. 

"Now,  if  the  said  W.  B.  Phifer  shall  well 
and  truly  pay  the  said  promissory  notes, 
with  interest  as  stated  therein,  and  shall  pay 
all  taxes  and  insurance  upon  the  within  de- 
scribed property,  into  the  possession  of  which 
from  the  date  hereof  it  is  hereby  agreed 
that  he  shall  enter  and  continue,  then  the 
said  A.  O.  Steenburg  shall  execute  a  deed  in 
fee  simple  to  the  said  W.  B.  Phifer  for  the 
aforesaid  property,  when  this  obligation  is 
to  be  void,  else  to  remain  in  full  force  and 
virtue. 

"A.  O.  Steenburg.  [SeaL] 
"Alice  W.  Steenburg,  [SeaL] 
"By  A.  O.  Steenburg, 

"Their  Attorney  In  Fact 
"Signed,  sealed,  and  delivered  in  presence  of 
"F.  H.  Clyatt 
"S.  H.  Wienges." 

This  contract  was  properly  acknowledged. 
It  is  alleged  that  Arthur  O.  Steenburg  act- 
ed under  the  following  power  of  attorney: 

"A  C.  Steenburg  and  Wife  to 
Arthur  Steenburg. 

"Power  of  Attorney. 

"Know  all  men  by  these  presents,  that  we, 
Alfred  C.  Steenburg  and  Alice  W.  Steen- 
burg, his  wife,  of  the  city  of  Farmington, 
county  of  Fulton,  and  state  of  Illinois,  have 
made,  constituted,  and  appointed,  and  by 
these  presents  do  make,  constitute,  and  ap- 
point, Arthur  Steenburg  of  the  city  of 
Gainesville,  county  of  Alachua,  and  state  of 
Florida,  our  true  and  lawful  attorney  for  us, 
and  in  our  name,  place,  and  stead  to  eon- 
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tract  the  sale  and  execute  a  deed  for  any  In- 
teTest  we  may  have  in  any  lands  or  real  es- 
tate situated  in  the  township  numbered  elev- 
en (11)  south,  and  range  twenty-one  (21) 
east,  in  Alachua  county,  in  the  state  of 
Florida.  Also  to  any  lands  in  township 
eleven  south  and  range  twenty-two  (22) 
east.  In  said  Alachua  county,  in  the  state  of 
Florida,  giving  and  granting  unto  him,  our 
said  attorney,  full  power  and  authority  to  do 
and  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be 
done  in  and  about  the  premises  as  fully  to 
all  Intents  and  purposes  as  we  might  or 
could  do  it  personally  present  at  doing  there- 
of, with  full  power  of  substitution  and  rev- 
ocation hereby  ratifying  and  confirming  all 
that  he,  our  said  attorney,  or  his  substitute, 
shall  lawfully  do  or  cause  to  be  done  by  vir- 
tue hereof. 

"In  testimony  whereof  we  have  hereunto 
set  our  hands  and  seals  this  29th  day  of 
June,  A.  D.  1906. 

"Alfred  C.  Steenburg.  [Seal.] 
"Alice  W.  Steenburg.  [Seal.] 
"Signed,  sealed,  and  delivered  in  presence  of 
"Clyde  Steenburg. 
"Samuel  Jack." 

HiIs  power  of  attorney  was  properly  ac- 
knowledged. 

[1]  The  bill  alleges  that  Phlfer  executed 
the  four  promissory  notes  of  $2,600  each  de- 
scribed in  the  contract  of  sale  as  the  con- 
sideration for  said  lands;  that  A.  0.  Steen- 
burg, acting  as  attorney  in  fact,  assured  ora- 
tor that  he  well  knew  the  said  lands,  and 
that  they  contained  3,500  or  more  acres,  and 
that  he  would  make  a  good  title  to  that 
many  acres ;  that  orator,  not  knowing  him- 
self, but  relying  solely  on  the  assurance  of  A. 
0.  Steenburg,  as  agent,  agreed  to  purchase 
said  lands,  and  give  his  four  notes  aggre- 
gating $10,000,  the  purchase  price  thereof; 
that,  since  the  contract  of  sale  was  executed, 
he  has  had  the  lands  surveyed,  and  that 
there  is  a  shortage  of  530  acres,  and  gives 
the  sections,  townships,  and  ranges  where 
the  shortages  occur.  The  bill  alleges  that  the 
purchase  price  of  $10,000  was  fixed  by  the 
raid  alleged  acreage  of  3,500  acres  at  so 
much  per  acre,  and  not  in  gross. 

The  bill  alleges  that  orator  has  paid  three 
of  said  notes,  and  has  offered  to  pay  so  much 
of  the  fourth  note  as  will  be  due  after  de- 
ducting the  amount  created  by  the  deficiency 
of  acreage  at  the  price  per  acre  as  shown  by 
the  contract;  that  appellees  refuse  to  ac- 
cept the  amount  thus  alleged  to  be  due,  but 
Insist  upon  full  payment  of  the  last  note  of 
&500;  the  shortage  is  alleged  to  be  540 
acres ;  that  orator  is  now  ready  and  willing 
and  offers  to  pay  the  full  price  per  acre  of 
2^60  acres,  which  is  the  amount  of  land  sold 
him  by  appellees. 

It  is  further  alleged  that  A.  O.  Steenburg 
knew  at  the  time  that  the  lands  described 
did  not  contain  the  acreage  contracted  for, 


but  this  was  unknown  to  orator,  and  that  A. 
O.  Steenburg  falsely  represented  the  acre- 
age of  the  land,  and  that  orator  relied  on  his 
representation,  and  entered  into  the  posses- 
sion of  the  property,  and  is  now  in  posses- 
sion. 

The  bill  prays,  among  other  things,  that  a 
master  be  appointed  to  take  testimony,  and 
report  what  abatement,  If  any,  should  be 
made  from  the  purchase  price  of  the  lands 
because  of  the  inability  of  appellees  to  make 
a  good  title  to  all  the  lands  agreed  to  be 
conveyed;  that,  upon  payment  by  orator  of 
amount  found  to  be  due,  which  he  is  willing 
and  offers  to  pay,  Steenburg  may  be  required 
to  execute  a  good  deed  to  your  orator,  for 
general  relief,  etc. 

There  was  a  demurrer  to  this  amended 
bill  on  five  grounds,  in  substance:  First, 
there  is  no  equity  in  the  bill;  second,  there 
is  an  adequate  remedy  at  law  by  way  of 
plea  of  set-off,  or  partial  failure  of  consid- 
eration ;  third,  the  sale  of  the  lands  was  in 
gross,  and  not  by  acre;  fourth,  the  complain- 
ant has  not  performed  the  covenants  and 
agreements  by  him  to  be  performed,  as  he 
has  refused  to  pay  the  last  note  in  full;  fifth, 
the  powers  of  attorney  referred  to  in  the  bill 
contain  no  provisions  vesting  authority  In  A. 
O.  Steenburg,  attorney  in  fact,  to  make  any 
representations  or  warranties  as  alleged  in 
the  bill,  and  such  as  are  alleged  are  not  bind- 
ing upon  A.  0.  Steenburg  and  wife. 

[2]  The  first,  third,  fourth,  and  fifth 
grounds  of  the  demurrer  were  sustained,  and 
the  second  overruled,  and  the  amended  bill 
was  dismissed  without  prejudice  to  a  suit 
to  compel  conveyance  of  the  lands  described 
in  the  bond  for  title.  An  appeal  was  taken 
from  this  order  by  complainants.  The  as- 
signments of  error  cover  each  of  the  rulings 
of  the  judge  below.  In  the  brief  of  appellees 
there  is  no  attempt  to  sustain  any  ground  of 
the  demurrer  to  the  amended  bill,  except  the 
ground  which  asserts  that  the  facts  alleged 
in  the  bill  show  a  sale  of  lands  in  gross,  and 
not  a  sale  by  the  acre,  and  therefore  the 
appellant  is  not  entitled  to  any  reduction  in 
the  amount  of  the  purchase  money  because 
of  an  alleged  deficiency  in  the  acreage.  If 
this  contention  is  correct,  there  is  no  equity 
In  the  bill.  There  is  no  doubt  that  as  a 
general  rule,  in  a  sale  of  land  in  gross,  that 
is,  where  it  is  a  specific  lot,  section  or  parcel 
of  land  sold  as  a  whole  without  regard  to 
specific  quantity,  the  purchaser  is  not  enti- 
tled, in  the  absence  of  fraud  or  gross  mis- 
take, to  an  abatement  of  the  purchase  price 
for  a  deficiency  in  the  quantity  of  land  from 
that  which  the  parties  estimated  at  the  time 
of  sale,  unless  such  a  deduction  is  expressly 
stipulated  for,  or  the  vendor  has  given  a 
guaranty  of  the  number  of  acres;  and  this 
rule  applies  even  where  the  deficiency  is  a 
large  one,  unless  it  is  so  large  as  to  raise 
an  Inference  of  fraud.  This  rule  applies 
where  the  sale  is  for  a  gross  sum,  and  the 
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contract,  bond  for  title,  or  deed  describes 
the  land  merely  by  reference  to  a  govern- 
ment surrey  by  metes  and  bounds,  or  by 
name  or  number  of  section,  parcel,  or  lot  In 
such  cases  relief  Is  denied  on  the  ground 
that  the  purchaser  gets  the  specific  land 
which  he  contracted  to  buy,  and  must  be 
deemed  to  have  assumed  the  risk  of  a  defi- 
ciency in  quantity.  If  the  sale  is  in  fact  one 
in  gross,  the  purchaser  is  not  entitled  to  an 
abatement  In  the  absence  of  fraud.  89  Cyc. 
p.  1585  et  seq. 

Upon  the  question  whether  a  contract  of 
sale  of  land  which  describes  it  by  metes  and 
bounds,  or  by  section  or  numbers,  and  which 
also  states  the  number  of  acres  sold,  not  by 
way  of  covenant,  but  by  way  of  description, 
Is  a  sale  in  gross  or  a  sale  by  the  acre,  there 
is  an  apparent  lack  of  harmony  In  the  ap- 
plication of  the  general  rule  growing  out  of 
various  considerations.  See  89  Cyc.  pp.  1583 
to  1588,  inclusive,  and  notes.  We  cannot  go 
into  an  examination  of  the  numerous  deci- 
sions upon  this  question. 

[3]  In  the  instant  case  the  contract  of  sale 
describes  the  lands  by  the  government  desig- 
nation, and  states  that  the  quantity  of  land 
contracted  to  be  sold  was  3,500  acres,  more 
or  less.  The  words  "more  or  less"  thns  used 
are  generally  limited  to  a  reasonable  deficien- 
cy because  of  small  errors  in  surveys  and  to 
variations  in  instruments,  and  should  not  be 
applied  to  relieve  against  a  gross  deficiency 
in  the  quantity  of  land,  when,  as  alleged  in 
the  bill,  the  vendors'  agent  assured  the  pur- 
chaser that  he  well  knew  the  lands,  that  they 
contained  in  the  aggregate  3,500  acres,  and 
that  the  vendors  would  make  a  good  title 
to  that  many  acres,  accompanied  with  the 
further  allegation  that  the  vendee  did  not 
know  the  number  of  acres,  and  had  no  notice 
of  any  deficiency,  and  relied  entirely  upon 
the  assurance  of  vendors'  agent  The  demur- 
rer admits  these  allegations.  It  seems  to 
us  that  under  the  circumstances  a  deficiency 
of  540  acres  in  a  total  of  3,500  is  a  gross 
deficiency,  which  entitles  the  vendee  to  an 
abatement  from  the  purchase  price  upon  the 
basis  of  an  acreage  valuation. 

The  order  appealed  from  is  reversed,  and 
the  case  remanded  for  further  proceedings. 

SHACKLEFORD,  O.  J.,  and  TAYLOR, 
COCKRELL,  and  WHITFIELD,  J  J.,  concur. 

On  Application  for  Rehearing. 

PER  CURIAM.  Appellee  filed  an  appli- 
cation for  rehearing,  on  the  ground  that  this 
court  failed  to  consider  the  fact  that  the 
power  of  attorney  under  which  the  land  was 
sold  only  authorized  the  attorney  in  fact 
Arthur  Steenburg,  to  sell  any  interest  Alfred 
C.  Steenburg  owned  In  township  11,  ranges 
21  and  22  east  in  Alachua  county,  Fla.  The 
power  of  attorney  was  made  a  part  of  the 
bill.    There  Is  nothing  in  the  record  to 


show  that  Alfred  C.  Steenburg  did  not  own 
3,500  acres  in  township.  11,  ranges  21  and  22 
east  Moreover,  this  question  was  not  pre- 
sented by  demurrer  to  the  bill,  nor  by  the 
brief  of  appellant  filed  here,  nor  by  his  oral 
argument  presented  here  when  the  case  was 
heard.  The  application  for  rehearing  is  de- 
nied. All  concur. 


DRAKE  v.  MARCH  et  aL 

(Supreme  Court  of  Florida.   Jan.  10,  1914.) 

(SyUabut  by  the  Court.) 
Husband  and  Wife  (i  239*)— Deficiency  Dk- 

ORXJC  AGAINST  MARRIED  WOMAN— CONSK NT. 

A  personal  decree  or  judgment  against  a 
married  woman  for  her  husband's  debts  cannot 
lawfully  be  enforced  as  against  her  separate 
property,  real  or  personal,  without  her  consent 
duly  given  as  the  Constitution  requires;  and 
consequently,  where  she  has  not  specifically  con- 
sented in  the  manner  required  by  the  Constitu- 
tion that  her  separate  property  should  be  lia- 
ble therefor,  it  is  not  error  to  refuse  to  render 
a  deficiency  decree  against  a  married  woman  for 
her  husband's  debts. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ||  855,  856,  880,  862,  983 ; 
Dec  Dig.  |  239.*] 

Appeal  from  Circuit  Court,  Dade  County; 
Bethel,  Judge. 

Bill  by  Gaston  Drake  against  Minnie  H. 
March  and  husband.  From  a  refusal  to  ren- 
der a  deficiency  decree  against  the  defend- 
ant named,  complainant  appeals.  Affirmed. 

Shutts  &  Smith  &  Bowen,  of  Miami,  for 
appellant  Atkinson,  Gramllng  &  Burdine, 
of  Miami,  for  appellees. 

WHITFIELD,  J.  This  appeal  presents  the 
question  whether  in  foreclosure  proceedings 
the  lower  court  erred  in  refusing  to  render  a 
deficiency  decree  against  a  free  dealer  mar- 
ried woman  personally,  who  joined  her  hus- 
band in  executing  the  mortgage  on  his  lands 
to  secure  his  debt  The  note  was  signed  by 
the  husband  alone.  The  mortgage  executed 
by  the  husband  and  wife  as  parties  of  the 
first  part  contains  a  covenant  by  "the  parties 
of  the  first  part"  to  pay  the  debt  and  ex- 
penses, etc.;  and  the  acknowledgment  of  the 
wife  states  that  she  executed  the  mortgage 
"for  the  purpose  of  mortgaging  and  of  releas- 
ing, relinquishing,  renouncing  and  conveying 
all  her  right  of  dower,  separate  estate,  and 
homestead,  and  all  her  rights  in  and  to  the 
lands  in  said  deed  described  and  granted." 

The  bill  alleges  that  at  the  time  the  mort- 
gage was  executed,  the  wife  was  a  "free  deal- 
er under  the  laws  of  Florida." 

Sections  1  ana  2,  article  11,  of  the  Con- 
stitution provides: 

"AH  property,  real  and  personal,  of  a  wife 
owned  by  her  before  marriage,  or  lawfully 
acquired  afterwards  by  gift  devise,  bequest, 
descent,  or  purchase,  shall  be  her  separate 
property,  and  the  same  shall  not  be  liable  for 
the  debts  of  her  husband  without  her  consent 
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given  by  some  Instrument  in  writing,  execut- 
ed according  to  the  law  respecting  convey- 
ances by  married  women. 

"A  married  woman's  separate  real  or  per- 
sonal property  may  be  charged  in  equity  and 
sold,  or  the  uses,  rents  and  profits  thereof 
sequestrated  for  the  purchase  money  thereof ; 
or  for  money  or  thing  due  upon  any  agree- 
ment made  by  her  In  writing  for  the  benefit 
of  ber  separate  property ;  or  for  the  price  of 
any  property  purchased  by  her,  or  for  labor 
and  material  used  with  her  knowledge  or  as- 
sent in  the  construction  of  buildings,  or  re- 
pairs, or  improvements  upon  her  property, 
or  for  agricultural  or  other  labor  bestowed 
thereon,  with  her  knowledge  and  consent" 

The  statute  providing  for  removing  certain 
disabilities  of  married  women  enacts  that, 
upon  a  decree  rendered  and  compliance  with 
stated  requirements,  a  married  woman  "shall 
be  authorized  to  take  charge  of  and  control 
her  estate,  to  contract  and  be  contracted 
with,  to  sue  and  be  sued,  and  to  bind  herself 
in  all  respects  as  fully  as  if  she  were  un- 
married-" 

This  statute  operates  in  the  field  not  cov- 
ered by  the  sections  of  the  Constitution  above 
quoted.  Lerch  v.  Barnes,  61  Fla.  672,  64 
South.  763. 

Under  the  statute  a  married  woman  who 
has  been  duly  declared  to  be  a  "free  dealer" 
is  authorized  "to  contract  and  be  contracted 
with,  to  sue  and  be  sued,  and  to  bind  herself 
in  all  respects  as  fully  as  if  she  were  unmar- 
ried," yet  by  the  terms  and  superior  force 
of  the  Constitution  the  "property,  real  and 
personal,"  of  a  married  woman  "shall  not  be 
liable  for  the  debts  of  her  husband  with- 
out her  consent  given  by  some  instrument  in 
writing,  executed  according  to  the  law  re- 
specting conveyances  by  married  women." 

A  personal  decree  or  judgment  against  a 
married  woman  for  her  husband's  debts  can- 
not lawfully  be  enforced  as  against  her  sepa- 
rate property,  real  or  personal,  without  her 
consent  duly  given  as  the  Constitution  re- 
quires; and  consequently  there  was  no  error 
in  declining  to  render  a  deficiency  decree 
against  the  married  woman. 

Affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR  and 
COCKRELL,  JJ.,  concur.  HOCKBJR,  J., 
takes  no  part 

IRELAND  v.  STATE. 
(Supreme  Court  of  Florida.'  Jan.  12,  1914.) 

(Syllabus  by  the  Court.) 

Appeal  ano  Ebbob  (|  701*)— Instructions— 
Recobo. 

A  charge  that  may  be  unobjectionable  under 
conceivable  circumstances  will  not  be  held  error 
in  the  absence  of  all  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2933-2035;   Dec  Dig.  J 


269 

Error  to  Circuit  Court,  Hamilton  County; 
George  Oouper  Gibbs,  Judge. 

Dock  Ireland  was  convicted  of  assault  with 
Intent  to  murder,  and  brings  error.  Affrmed. 

I.  J.  McCall  and  H.  W.  WhitneU,  both  of 
Jasper,  for  plaintiff  in  error.  T.  F.  West, 
Atty.  Gen.,  and  C.  O.  Andrews,  Asst  Atty. 
Gen.,  for  the  State. 

COCKRELL,  J.  Dock  Ireland,  having 
been  convicted  of  an  assault  with  intent  to 
commit  murder  and  sentenced  to  a  term  of 
five  years  In  the  state's  prison,  prosecutes 
his  writ  of  error.  The  bill  of  exceptions  con- 
tains none  of  the  evidence,  but  only  the 
charges  and  instructions  given  or  refused. 

The  argument  is  confined  to  asserted  error 
in  the  language  of  two  charges  given  upon 
self-defense.  In  the  one  the  court  told  the 
jury  that  a  person  assailing  another  may  jus- 
tify the  act  by  showing  its  necessity  to  de- 
fend his  own  person  from  great  bodily  harm. 
The  charge  is  criticised  as  intimating  that 
the  necessity  must  be  real,  no  matter  how 
apparent  If  there  be  any  basis  for  this 
criticism,  it  is  removed  by  a  subsequent 
charge  to  the  effect  that  the  necessity  need  be 
apparent  only. 

With  none  of  the  facts  before  us,  it  is  im- 
possible to  find  error  in  the  qualification,  add- 
ed to  a  charge  upon  the  law  of  self-defense, 
to  the  effect  that  the  accused  should  not  have 
"used  any  more  force  or  violence  than  was 
necessary  to  protect  himself  from  death  or 
his  person  from  great  bodily  harm."  Circum- 
stances are  readily  conceivable  rendering 
such  modification  appropriate,  and  beyond 
objection  in  form.  Sigsbee  v.  State,  43  Fla. 
624,  30  South.  816. 

Judgment  affirmed. 

SHACKLEFORD,  O.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 


WILLIAMSON  t.  PHDLLIPOFF. 
(Supreme  Court  of  Florida.   Jan.  6,  1914.) 

(Syllabus  by  the  Court.) 

1.  Bailment  (§  14*)— Injtjby  to  Thing  Bail- 
ed—Liability  or  Bailee. 

Where  a  bailment  is  for  mutual  benefit 
the  bailee  is  held  to  the  exercise  of  ordinary 
care  in  relation  to  the  subject-matter  thereof, 
and  is  responsible  only  for  ordinary  negligence. 
The  bailee  is  not  liable  if  the  subject-matter 
of  the  bailment  has  been  injured  by  some  in- 
ternal decay,  by,  accident,  or  by  some  other 
means  wholly  without  his  default,  and  in  the 
absence  of  some  special  stipulation  an  injury 
to  or  loss  of  the  property  falls  on  the  bailor. 

[Ed.  Note.— For  other  cases,  see  Bailment  - 
Cent  Dig.  §§  45-55;  Dec  Dig.  |  14.*] 

2.  Bailment  (§§  14,  19*)  —  Expense  or  Re- 
pairs— Reimbursement  or  Bailee. 

A  bailee  for  hire,  where  the  use  of  the 
thing  bailed  is  the  essence  of  the  contract,  im- 
pliedly undertakes  to  keep  the  thing  in  repair, 
and  must  bear  such  expenses  as  are  incident 


WILLIAMSON  T.  PHILLIPOFF 
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thereto,  unless  the  necessity  for  them  arises 
from  some  defect  in  the  thing  against  which 
the  bailor  has  expressly  or  impliedly  warranted 
it  Extraordinary  expenses  are  charged  noon 
the  bailor,  and  the  bailee  may  compel  reim- 
bursement for  them. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  If  45-66,  86,  86;  Dec.  Dig.  ||  14, 
19.*] 

3.  Bailment  (§  20*)— Liability  fob  Him  — 
Destruction  of  Thing  Bailed. 

Where  the  hired  chattel  is  destroyed  with- 
out fault  of  the  bailee  before  the  expiration  of 
the  period  during  which  be  was  to  have  the  use 
of  it,  he  is,  in  the  absence  of  express  stipula- 
tion to  the  contrary,  liable  only  pro  tanto  for 
the  payment  of  the  hire :  but  he  may  agree  to 
terms  that  will  compel  him  to  pay  the  hire  un- 
der any  circumstances  whatever. 

[Ed.  Note. — For  other  cases,  see  Bailment 
Cent  Dig.  fS  87-90;  Dec  Dig.  |  20  *] 

4.  Bailment  (§  14*)— Rkpaib  of  Thing  Bail- 
ed— Liability  of  Bailob. 

In  general,  the  rule  is  that  independently 
of  special  agreement  express  or  implied,  the 
bailor  is  not  bound  to  make  such  repairs  as  are 
rendered  necessary  by  ordinary  wear  and  tear, 
but  he  is  ordinarily  bound  to  provide  that  the 
.article  hired  should  be  in  good  condition  to  last 
during  the  time  for  which  it  is  hired,  and  be- 
yond that  he  is  liable  only  for  extraordinary 
expenses  arising  from  unexpected  causes. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  §§  45-66;  Dec.  Dig.  |  14.*] 

5.  Bailment  (5  9*)— Damages  from  Defects 
—Liability  of  Bailob. 

The  bailor,  by  the  bailment,  impliedly  war- 
rants that  the  thing  hired  is  of  a  character  and 
in  a  condition  to  be  used  as  contemplated  by 
the  contract,  and  he  is  liable  for  damages  oc- 
casioned by  the  faults  or  defects  of  the  article 
hired. 

[Ed.  Note.— For  other  cases,  aee  Bailment 
Dec  Dig.  §  9.*] 

Error  to  Circuit  Court,  Pinellas  County; 
A.  B.  McMullen,  Referee. 

Action  by  John  Phillipoff  against  J.  W. 
Williamson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

O.  B.  Parkbill,  of  Tampa,  and  John  U. 
Bird,  of  Clearwater,  for  plaintiff  in  error. 
Hilton  S.  Hampton  and  Dozier  A.  De  Vane, 
both  of  Tampa,  for  defendant  in  error. 

SHACKLEFORD,  C.  J.  John  Phillipoff 
brought  an  action  at  law  against  J.  W.  Wil- 
liamson to  recover  damages  alleged  to  be  due 
the  plaintiff  from  the  defendant  for  the  hire 
of  a  lighter.  The  defendant  filed  pleas  of 
never  was  indebted  as  alleged,  never  promis- 
ed as  alleged,  discharge  and  satisfaction  by 
payment  and  a  fourth  plea,  to  which  a  de- 
murrer was  interposed,  whereupon  the  de- 
fendant filed  an  amended  fourth  plea,  which 
is  as  follows: 

"Fourth.  That  the  lighter  mentioned  in  the 
first  count  of  plaintiff's  said  declaration  was 
at  the  time,  to  wit  on  the  16th  day  of  Sep- 
tember, A.  D.  1910,  when  same  was  hired  to 
this  defendant  by  the  plaintiff,  worm-eaten 
and  decayed  to  such  an  extent  that  this  de- 
fendant was  unable  to  complete  the  work 
with  said  lighter  for  which  same  was  hired 


by  this  defendant,  to  wit,  to  be  used  in  the 
work  of  building  and  erecting  a  certain 
bridge  in  Pinellas  county,  Fla. ;  that  the  con- 
dition of  the  said  lighter  was,  at  the  time  the 
same  was  hired  by  this  defendant  from  the 
said  plaintiff,  as  aforesaid,  for  the  purpose 
aforesaid,  unknown  to  this  defendant;  that 
the  plaintiff  did,  when  he  hired  said  lighter 
to  this  defendant  as  aforesaid,  then  and 
there  know  that  this  defendant  then  and 
there  hired  said  lighter  for  the  purpose  afore- 
said ;  that  afterwards,  to  wit  on  the  16th  day 
of  October,  A.  D.  1910,  the  aforesaid  lighter 
did,  without  any  fault  or  negligence  on  the 
part  of  this  defendant  leak,  fall  apart,  and 
sink,  so  that  this  defendant  was  then  and 
there  unable  to  complete  said  work  with  said 
lighter,  or  to  return  same  to  the  plaintiff; 
that  it  was  the  duty  of  the  plaintiff,  under 
the  law  in  such  cases  provided,  to  keep  said 
lighter  in  a  serviceable  and  floatable  condi- 
tion, and  to  have  repaired  same;  that  this 
defendant  used  all  reasonable  and  ordinary 
care  In  the  use  of  said  lighter  when  same 
was  in  his  possession  and  control  and  used  as 
aforesaid,  and  used  same  in  a  reasonable  and 
ordinary  manner  for  the  purpose  aforesaid, 
and  that  said  lighter  did,  without  any  fault 
or  negligence  whatsoever  on  the  part  of  this 
defendant  leak,  fall  apart,  and  sink  as  afore- 
said; that  this  defendant  then  and  there 
gave  notice  to  the  plaintiff  of  the  said  con- 
dition of  said  lighter,  and  then  and  there,  to 
wit,  the  day  last  aforesaid,  requested  the 
plaintiff  to  repair  same  so  that  this  defend- 
ant could  complete  the  work  with  said  lighter 
for  which  same  was  hired,  as  aforesaid,  or 
return  the  same  to  the  plaintiff;  and  that 
the  plaintiff  then  and  there  failed  and  refus- 
ed to  repair  same,  and  still  doth  fail  and  re- 
fuse so  to  do,  and  that  the  defendant  then 
and  there,  to  wit  at  the  date  last  aforesaid 
in  the  county  and  state  aforesaid,  offered 
and  tendered  said  lighter  to  the  plaintiff, 
and  the  plaintiff  then  and  there  refused  to 
accept  same." 

To  this  amended  fourth  plea  the  plaintiff 
interposed  a  demurrer,  which,  omitting  the 
formal  parts,  is  as  follows: 

"Now  comes  the  plaintiff  in  the  foregoing 
cause,  and  says  that  the  fourth  amended 
plea  filed  by  the  defendant  is  insufficient  in 
law,  and  he  demurs  to  the  same,  and  for 
good  and  substantial  matters  of  law  to  be 
argued  to  the  court  sets  forth  as  follows: 

"First  Said  plea  sets  forth  no  defense  to 
the  allegations  in  the  declaration. 

"Second.  The  said  plea  sets  forth  no  con- 
tract based  upon  valuable  consideration  by 
which  the  plaintiff  was  to  keep  the  lighter  in 
repair. 

"Third.  Said  plea  admits  that  the  personal 
property,  the  subject-matter  of  this  litiga- 
tion, was  in  the  exclusive  possession  of  the 
defendant,»and  alleges  no  contract  based  up- 
on a  valuable  consideration  by  which  the 
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plaintiff  agreed  to  remain  with  the  lighter 
and  keep  it  in  repair. 

"Fourth.  Said  plea  admits  that  the  defend- 
ant received  the  lighter  and  kept  the  same 
in  his  exclusive  possession  for  a  period  of 
one  month,  and  fails  to  allege  that  prior  to 
the  sinking  of  the  same  any  steps  were  taken 
by  the  defendant  to  prevent  the  same  from 
sinking" 

This  demurrer  was  sustained  by  the  trial 
eourt,  whereupon,  by  agreement  of  the  par- 
ties, the  case  was  referred  for  trial  and  dis- 
position to  A.  B.  McMullen,  Esq.,  by  whom 
a  Judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $202.78,  which  judg- 
ment the  defendant  seeks  to  have  reviewed 
here  by  writ  of  error. 

[1-1]  Four  errors  are  assigned,  but  the  one 
chiefly  relied  upon  and  the  most  strenuously 
Insisted  upon  before  us  is  that  the  trial  court 
erred  in  sustaining  the  demurrer  to  the  amend- 
ed fourth  plea.  There  can  be  no  question  that 
the  bailment  in  this  case  was  for  the  mutual 
benefit  of  both  parties.  As  we  held  In 
Coombs  v.  Bice,  64  Fla.  202,  69  Southi  958: 
"Where  a  bailment  is  for  mutual  benefit,  the 
bailee  is  held  to  the  exercise  of  ordinary  care 
in  relation  to  the  subject-matter  thereof,  and 
is  responsible  only  for  ordinary  negligence. 
The  bailee  is  not  liable  if  the  property  bail- 
ed la  Injured  by  accident,  or  by  some  other 
means  wholly  without  fault;  and,  in  the  ab- 
sence of  some  special  stipulation,  an  injury 
to  or  loss  of  the  property  falls  on  the  bailor." 
As  is  also  said  in  5  Cyc.  185,  which  we  cited 
in  support  of  the  foregoing  principle,  the 
bailee  "is  not  liable  If  the  subject-matter  of 
the  bailment  has  been  injured  by  some  in- 
ternal decay,  by  accident,  or  by  some  other 
means  wholly  without  his  fault;  and,  In  the 
absence  of  some  special  stipulation,  an  in- 
jury to  or  loss  of  the  property  falls  on  the 
bailor."  It  will  be  observed  that  in  the  cited 
case  it  was  sought  to  recover  damages  for 
the  loss  of  the  boat  which  had  been  hired  by 
the  defendant  from  the  plaintiff,  which  loss 
was  alleged  to  have  been  occasioned  through 
the  negligence  of  the  defendant,  while  in  the 
instant  case  it  is  sought  to  recover  the 
amount  alleged  to  be  due  the  plaintiff  from 
the  defendant  upon  a  contract  for  the  hire  of 
a  lighter.  See,  also,  West  v.  Black  shear,  20 
Fla.  457.  The  following  rule  is  laid  down  in 
3  Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  761, 
which  would  seem  to  be  supported  by  the  au- 
thorities: "A  bailee  for  hire,  where  the  use 
of  the  thing  bailed  is  the  essence  of  the  con- 
tract, impliedly  undertakes  to  keep  the  thing 
in  repair,  and  must  bear  such  expenses  as 
are  incident  thereto,  unless  the  necessity  for 
them  arises  from  some  defect  in  the  thing 
against  which  the  bailor  has  expressly  or  im- 
pliedly warranted  it  Extraordinary  expenses 
are  charged  upon  the  bailor,  and  the  bailee,  it 
seems,  may  compel  reimbursement  for  them." 
As  is  said  in  5  Cyc.  192 :  "Where  the  hired 


chattel  is  destroyed  without  fault  of  the 
bailee  before  the  expiration  of  the  period 
during  which  he  was  to  have  the  use  of  it,  he 
is,  in  the  absence  of  express  stipulations  to 
the  contrary,  liable  only  pro  tanto  for  the 
payment  of  the  hire;  but  he  may  agree  to 
terms  that  will  compel  him  to  pay  the  hire 
under  any  circumstances  whatever."  See 
Warth  v.  Mack,  79  Fed.  915,  51  U.  S.  App. 
133,  25  C.  C.  A.  235.  So,  in  7  Amer.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  807,  it  is  said:  "In 
general  the  rule  seems  to  be  that,  independ- 
ently of  special  agreement,  express  or  im- 
plied, the  letter  is  not  bound  to  make  such 
repairs  as  are  rendered  necessary  by  or- 
dinary wear  and  tear,  but  he  is  ordinarily 
bound  to  provide  that  the  article  hired  should 
be  in  good  condition  to  last  during  the  time 
for  which  it  Is  hired,  and  beyond  that  he  is 
liable  only  for  extraordinary  expenses  arising 
from  unexpected  causes."  So,  on  page  306  of 
the  work  cited,  it  is  said:  "The  letter,  by  the 
bailment,  impliedly  warrants  that  the  thing 
hired  is  of  a  character  and  in  a  condition  to 
be  used  as  contemplated  by  the  contract,  and 
he  is  liable  for  damages  occasioned  by  the 
faults  or  defects  of  the  article  hired."  We 
would  also  refer  to  the  discussion  in  Higman 
v.  Camody,  112  Ala.  267,  20  South.  480,  57 
Am.  St  Rep.  88,  which  case  we  cited  with 
approval  in  Dunwoody  v.  Saunders,  50  Fla. 
202,  89  South.  965.  While  the  plea  now  un- 
der consideration  is  not  as  carefully  drafted 
as  it  might  have  been,  we  are  of  the  opinion 
that,  tested  by  the  foregoing  principles,  it  is 
sufficient  to  withstand  the  attack  made  on  it 
by  the  demurrer.  It  is  contended  by  the 
plaintiff  that,  even  if  error  was  committed  id 
sustaining  the  demurrer,  it  was  not  harmful 
to  the  defendant,  as  he  had  the  same  benefit 
from  the  testimony  as  if  such  plea  had  been 
permitted  to  stand.  We  have  examined  all 
the  testimony  adduced,  and  find  ourselves 
unable  to  agree  to  this  contention.  The  re- 
maining assignments  question  the  sufficiency 
of  the  evidence  to  sustain  the  finding  of  the 
referee,  but,  in  view  of  the  conclusion  which 
we  have  reached  as  to  the  erroneous  ruling 
upon  the  demurrer,  these  assignments  are 
not  open  to  us  for  consideration. 
Judgment  reversed. 

TAYLOR,  COCKRELL,  HOOKER,  and 
WHITFIELD,  JJ.,  concur. 

MUNN  et  aL  v.  FINGER. 
(Supreme  Court  of  Florida.    Jan.  9,  1914.) 

(Byllabut  by  the  Court.) 

Co n BTTTtrn o n ax  Law  (S  65*)— Statutes  (I 
47*)  —  Commission  Govebnment  —  Submis- 
sion to  Vote— Validity  ow  Statute— Ceb- 
taintt. 

The  state  Constitution  expressly  confers 
upon  the  Legislature  authority  to  prescribe  the 
powers  of  a  municipality  and  to  alter  or  amend 
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the  same  at  any  time;  and  a  statutory  enact- 
ment, which  in  effect  is  that,  npon  stated  af- 
firmative favorable  action  taken  by  the  city 
council  and  the  electors  of  a  municipality,  and 
the  doe  election  of  commissioners,  a  commis- 
sion form  of  government  for  the  municipality 
"shall  become  operative,"  is  not  unconstitution- 
al, and  such  enactment  is  not  void  for  uncer- 
tainty, since  the  intent  is  that  the  designated 
commissioners  shall  exercise  the  authority  there- 
tofore vested  in  the  mayor  and  city  council,  the 
only  elective  officers  under  the  charter  acta, 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  I  116;  Dec.  Dig.  J  65;* 
Statutes,  Cent  Dig.  f  47;  Dec.  Dig.  |  47.*] 

Appeal  from  Circuit  Court,  Polk  County; 
Whitney,  Judge. 

Bill  by  W.  L.  Finger  against  M.  G.  Munn 
and  others.  From  a  decree  for  complainant, 
defendants  appeal.  Affirmed. 

Kelsey  Blanton  and  S.  W.  Lawler,  both  of 
Lakeland,  for  appellants.  Epps  Tucker,  Jr., 
of  Lakeland,  for  appellee. 

WHITFIELD,  J.  This  appeal  is  from  a 
decree  enjoining  the  election  of  a  mayor  and 
four  council  men  in  the  city  of  Lakeland,  Fla. 
The  charter  of  the  dty  (chapter  6368,  Acts 
of  1911)  provides  elaborately  for  a  municipal 
government  by  the  usual  officers  and  meth- 
ods, and  also  contains  the  following:  "The 
city  of  Lakeland  is  hereby  authorized  at 
any  future  time  to  establish  a  commission 
form  of  government  and  to  elect  Its  commis- 
sioners by  popular  vote  as  It  may  determine. 
Such  commission  form  of  government  shall 
be  established  in  the  following  manner,  to 
wit:  Upon  a  two-thirds  vote  of  the  dty  coun- 
cil to  adopt  such  commission  form  of  govern- 
ment, the  dty  council  shall  make  a  code  of 
laws  governing  the  dty  which  may  be  en- 
forced by  three  commissioners.  The  said 
code  shall  be  published  for  a  period  of  thirty 
days  In  a  newspaper  published  in  the  dty. 
An  election  shall  be  called  by  the  mayor 
and  the  dty  coundl  for  the  purpose  of  sub- 
mitting the  question  of  ratification  of  such 
commission  form  of  government  to  the  voters 
of  the  dty,  which  election  shall  be  held  not 
less  than  thirty  days  from  the  adoption  by 
the  dty  council."  Chapter  6711,  Acts  of 
1913,  amends  section  70  of  the  charter  act  as 
follows: 

"The  dty  of  Lakeland  is  hereby  authorized 
at  any  future  time  to  establish  a  commission 
form  of  government;  to  elect  (5)  commission- 
ers by  popular  vote,  one  to  be  elected  from 
each  ward  of  the  city  of  Lakeland,  and  one 
at  large,  to  serve  for  two  years  each  from 
the  date  of  their  qualification,  or  until  thdr 
successors  are  elected  and  qualified. 

"Such  commission  form  of  government 
shall  be  established  in  the  following  manner, 
to  wit:  Upon  a  two-thirds  vote  of  the  dty 
council  to  adopt  such  commission  form  of 
government,  an  election  shall  be  called  by  the 
mayor  and  the  dty  coundl  for  the  purpose 


of  submitting  the  question  of  ratification  or 
rejection  of  the  commission  form  of  gov- 
ernment to  the  voters  of  the  dty,  which 
election  shall  be  hdd  not  less  than  thirty 
days  from  the  adoption  by  the  dty  council 
of  such  commission  form  of  government 

"The  provisions  of  said  commission  form 
of  government  shall  include  the  powers  com- 
monly known  as  the  initiative,  the  referen- 
dum and  the  recall,  same  to  be  submitted  to 
the  voters  for  their  acceptance  or  rejection. 

"If  the  majority  of  the  qualified  electors 
voting  at  said  election  shall  vote  in  favor  of 
the  commission  form  of  government  the  same 
shall  become  operative  and  of  full  force  and 
effect  as  a  method  of  government  for  the 
said  dty. 

"In  the  event  said  commission  form  of  gov- 
ernment should  be  ratified,  the  commission- 
ers so  chosen  shall  have  the  right  to  employ 
a  municipal  manager  to  have  complete  con- 
trol of  the  business  interests  of  the  said 
dty  as  a  business  manager,  subject  always 
to  the  direction,  supervision  and  control  of 
the  said  commissioners,  at  a  salary  fixed  by 
said  commissioners  and  subject  to  be  re- 
moved by  them  at  their  pleasure,  with  or 
without  cause." 

In  the  decree  of  the  court  is  the  following 
finding:  "That  the  dty  of  Lakeland  has  the 
power,  under  chapter  6711,  Acts  of  Legisla- 
ture of  the  State  of  Florida  for  1913,  to 
establish  a  commission  form  of  government 
that  the  election  held  on  the  8th  day  of 
October,  1913,  for  the  purpose  of  ratification 
or  rejection  of  the  commission  government 
was  regular,  and  that  the  five  commissioners 
were  duly  and  regularly  elected  as  a  commis- 
sion for  the  government  of  the  dty  of  Lake- 
land, in  accordance  with  section  6  of  said 
charter.  The  court  further  finds  that  it  was 
the  Intention  of  the  Legislature  to  vest  the 
commission  with  power  and  authority  to  car- 
ry on  the  municipal  government  and  affairs, 
and  while  the  act  fails  to  completely  define 
the  details  of  the  government,  yet  it  submits 
to  the  vote  of  the  people  for  ratification 
'a  method  of  government*  called  commission 
form." 

At  an  election  called  by  a  two-thirds  vote 
of  the  dty  council  for  that  purpose,  a  major- 
ity of  the  electors  duly  voted  for  a  commis- 
sion form  of  government 

It  is  contended  in  effect  that  the  quoted 
amendment  of  the  charter  by  the  Legislature 
of  1913  is  inoperative  and  void  if  it  is  de- 
signed that  the  commission  form  of  govern- 
ment is  to  supersede  the  other  and  usual 
form  provided  for  in  the  charter  act  for  the 
reason,  it  is  argued,  that  there  is  in  the  stat- 
ute or  in  this  state  no  prescribed  commis- 
sion form  of  munidpal  government,  and  the 
power  to  establish  a  commission  form  of  gov- 
ernment is  legislative,  and  cannot  lawfully 
be  delegated  to  the  dty  itself. 

The  Constitution  provides  (section  24,  ar> 
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tide  S):  "The  Legislature  shall  establish  a 
uniform  system  of  *  *  *  municipal  gov- 
ernment, which  shall  he  applicable,  except 
in  cases  where  local  or  special  laws  are  pro- 
Tided  by  the  Legislature  that  may  be  incon- 
sistent therewith."  Also  in  section  8,  art 
8:  The  Legislature  shall  have  power  to  es- 
tablish and  to  abolish  municipalities,  to  pro- 
vide for  their  government,  to  prescribe  their 
Jurisdiction  and  powers,  and  to  alter  or 
amend  the  same  at  any  time." 

Under  these  sections  of  the  Constitution 
the  Legislature  may,  by  law,  confer  upon  a 
municipality  any  powers  relating  to  its  gov- 
ernment that  are  not  In  conflict  with  other 
organic  provisions;  and  a  grant  by  the  Leg- 
islature to  a  municipality  of  the  right  to 
inbmlt  to  Its  electors  for  adoption  a  com- 
mission form  of  government  upon  which 
adoption  the  statute  by  its  own  terms  makes 
snch  commission  form  operative  does  not  ap- 
pear, beyond  a  reasonable  doubt,  to  conflict 
with  any  provision  or  principle  of  the  state 
or  federal  Constitution. 

The  above-quoted  organic  provisions  of 
this  state  contemplate  varying  powers  for 
different  municipalities,  and  expressly  au- 
thorize the  Legislature  to  prescribe  the  pow- 
ers of  municipalities  as  varying  exigencies 
may  demand;  and  such  express  legislative 
authority  carries  with  it  a  discretion  in  con- 
ferring powers  upon  a  municipality  that  has 
no  limitations  in  the  Constitution  affecting 
this  case.  The  implied  principle  that  the 
general  lawmaking  power  of  the  Legislature 
may  not  be  delegated  Is  not  violated  in  the 
exercise  by  the  Legislature  of  its  authority  to 
prescribe  the  powers  of  a  municipality.  See 
City  of  Yazoo  City  v.  Lightcap,  82  Miss.  148, 
33  South.  949;  28  Cyc.  241;  Dobbin  v.  City 
of  San  Antonio,  2  Posey,  Unrep.  Cas.  (Tex.) 
708. 

The  above-stated  principle  with  reference 
to  municipalities  under  our  present  Constitu- 
tion was  recognized  in  State  v.  Atlantic  Coast 
Line  R.  Co.,  66  Fla.  617,  47  South.  969,  32 
L  R.  A.  (N.  S.)  639,  where  it  was  held  that 
the  Legislature  could  not  lawfully  delegate 
to  the  railroad  commissioners  power  to  enact 
a  law,  or  to  declare  what  the  law  shall  be, 
or  to  exercise  an  unrestricted  discretion  in 
applying  a  law ;  but  the  Legislature  may  en- 
act a  law  complete  in  itself,  and  authorize 
designated  officials,  within  definite  limita- 
tions, to  exercise  discretionary  authority  in 
effectuating  the  law.  In  State  ex  rel.  Muel- 
ler v.  Thompson,  149  Wis.  488,  137  N.  W. 
20,  43  L.  R.  A.  (N.  S.)  339,  Ann.  Cas,  1913C, 
774,  and  other  like  cases,  the  state  Constitu- 
tion required  a  uniform  system  of  municipal 
government;  and  authority  conferred  upon 
a  municipality  to  change  its  charter  would 
destroy  the  organic  requirement  of  uniform- 
ity, as  well  as  infringe  upon  the  implied 
principle  applied  in  such  cases  forbidding  a 
delegation  of  legislative  power.  The  only 
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limitations  upon  the  lawmaking  power  of  the 
Legislature  are  those  contained  In  the  federal 
and  state  Constitutions,  and  it  does  not  clear- 
ly appear  that  the  power  of  the  Legislature, 
by  law,  to  confer  upon  a  municipality  the 
authority  here  contested  Is  denied  or  lim- 
ited by  any  provision  or  principle  of  the 
organic  law. 

Section  70  of  the  Charter  Act  of  the  dty 
of  Lakeland,  as  amended  by  chapter  6711, 
Acts  of  1918,  does  not  prescribe  the  details 
of  the  commission  form  of  government  which 
it  authorizes  the  dty  to  establish,  but  it  does 
prescribe  definitely  the  manner  of  establish- 
ing a  commission  form  of  government,  and 
provides  for  the  election  of  five  commission- 
ers "by  popular  vote."  It  is  therein  express- 
ly provided  that,  "if  a  majority  of  the  qual- 
ified electors  voting  at  said  election  shall 
vote  in  favor  of  the  commission  form  of  gov- 
ernment the  same  shall  become  operative  and 
of  full  force  and  effect  as  a  method  of  gov- 
ernment for  the  said  city."  The  apparent  in- 
tent of  the  law  is  that  when  the  commission 
form  of  government  Is  duly  submitted  by 
the  designated  city  authorities,  and  affirm- 
atively voted  for  by  the  electors  of  the  dty, 
then  such  form  of  government  shall  become 
operative  by  force  of  the  statute  itself,  and 
that  the  five  commissioners,  duly  elected  as 
the  law  contemplates,  shall  exercise  the  au- 
thority theretofore  vested  in  a  mayor  and 
dty  council  which  are  the  usual  functions 
of  commissioners  under  a  commission  form 
of  plan  of  government  in  a  municipality. 
See  1  McQuillan,  Mun.  Corp.  §§  92,  340,  391; 
Brown  v.  Galveston,  97  Tex.  L  75  S.  W.  488; 
chapters  6770,  6772,  Laws  of  Florida.  In  oth- 
er words,  the  question  presented  on  this  ap- 
peal is  in  effect  the  power  of  the  Legislature 
to  declare  that  upon  the  happening  of  a 
certain  contingency  the  power  vested  in  the 
mayor  and  dty  council  shall  pass  to  five 
commissioners.  We  see  no  constitutional  ob- 
jections to  the  exercise  by  the  Legislature  of 
such  power,  and  upon  the  fulfillment  of  that 
condition  the  offices  of  the  mayor  and  coun- 
cil ipso  fado  cease;  a  mere  change  in  the 
agencies  to  exerdse  the  powers  of  the  mu- 
nicipality becomes  effective  by  legislative  di- 
rection upon  the  joint  action  of  the  coundl 
and  the  plebiscite.  This  intent  harmonizes 
with  the  other  provisions  of  the  dty  char- 
ter, under  which  the  elective  officers  are  the 
mayor  and  the  members  of  the  dty  coundl. 
It  does  not  appear  from  the  pleadings  or 
from  the  charter  statutes  that,  with  the  five 
commissioners  appropriately  exercising  func- 
tions of  mayor  and  dty  council,  the  com- 
mission form  of  government  will  not  be  ef- 
fective for  municipal  purposes,  under  the 
essential  provisions  of  the  charter  acta 

The  decree  is  affirmed. 

SHACKLEFORD,   C.   J.,   and  TAYLOR. 
COCKRELL,  and  HOCKER,  JJn  concur. 
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FLORIDA  BAST  COAST  RT.  CO.  v.  HAYES. 
(Supreme  Court  of  Florida.  Jan.  12, 1914.) 

(ByUabu$  ly  the  Court.) 

1.  Carriers  (I  314*)— Death  of  Passenger— 

PSTITIO  W — SUFFIOIE  NOT. 

In  an  action  against  a  railroad  company 
for  the  wrongful  death  of  a  passenger,  a  declara- 
tion containing  definite  allegations  showing  the 
relation  of  passenger  and  carrier  between  the 
deceased  and  the  defendant,  with  allegations  of 
the  negligence  of  the  defendant. in  running  its 
train,  the  particular  acts  of  negligence  that 
caused  the  death  being  stated  so  that  an  issue 
may  be  made  thereon  for  trial,  is  sufficient. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dlg.J^12«J  1270, 1273, 1274, 1276-1280; 

2.  Death  ({  9*)— Damages  Recoverable— Va- 
lidity of  Statute. 

The  provision  of  section  8147  of  the  Gen- 
eral Statutes,  authorizing  a  recovery  by  the  fa- 
ther for  the  mental  pain  and  suffering  by  the 
mother  because  of  the  wrongful  death  of  their 
minor  child,  is  not  clearly  in  excess  of  the  leg- 
islative power. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  |  11 ;  Dec  Dig.  |  9.*] 

3.  Trial  (1 139*) — Direction  or  Verdict— Ev- 
idence. 

Where  there  is  some  substantial  evidence  to 
support  a  verdict  for  one  party,  a  verdict  for 
the  other  party  should  not  be  directed  by  the 
court  on  the  ground  that  a  preponderance  of  the 
evidence  is  favorable  to  the  movant. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  |  247;  Dec  Dig.  j  139.*] 

4.  Tbial  (§  178*)— Direction  or  Verdict- 
New  Trial. 

The  considerations  and  legal  principles  that 
guide  the  judicial  discretion  in  directing  a  ver- 
dict and  in  granting  a  new  trial  on  the  evidence 
are  not  the  same. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  401-403;  Dec.  Dig.  §  178.*} 

5.  Trial  (§  139*)— Direction  or  Verdict— Ev- 
idence. 

The  rule  established  by  the  statute  is  that, 
if  no  evidence  is  introduced  upon  which  a  jury 
may  lawfully  find  a  verdict  for  one  party,  a  di- 
rection may  be  given  to  find  for  the  opposite 
party,  but  the  judge  should  never  direct  a  ver- 
dict for  one  party,  unless  the  evidence  is  such 
that  no  view  which  the  jury  may  lawfully  take 
of  it  favorable  to  the  other  party  can  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
5.  |247;  Dec.  Dig.  f  139.*] 

6.  Trial  (§  139*)— Direction  of  Verdict— Ev- 
idence. 

In  all  cases  where  there  is  room  for  differ- 
ence of  opinion  between  reasonable  men  as  to 
the  existence  of  facts  from  which  an  ultimate 
fact  is  sought  to  be  established,  or  when  there 
is  room  for  such  difference  as  to  the  inferences 
which  might  be  drawn  from  conceded  facts,  the 
court  should  submit  the  case  to  the  jury  for 
their  finding,  as  it  is  their  conclusion,  in  such 
cases,  that  should  prevail,  and  not  the  views  of 
the  judge. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  f  247;  Dec  Dig.  8  139.*] 

7.  Trial  ({  171*)— Direction  or  Verdict  — 
Discretion. 

The  duty  devolving  upon  the  court  in  refer- 
ence to  directing  a  verdict  on  the  evidence  may 


become,  in  many  cases,  one  of  delicacy,  and 
should  be  cautiously  exercised. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  293;  Dec  Dig.  |  171.*] 

8.  Appeal  and  Error  (|  977*)— Scope  of  Re- 
view— New  Trial. 

The  statute  requires  the  appellate  court  to 
review  rulings  on  motions  for  new  trial,  when 
properly  presented  on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8860-3886;  Dec  Dig.  J 
977.*] 

9.  New  Trial  (5  70*)— Grounds  —  Insutfi- 
cienct  of  Evidence. 

After  a  verdict  is  rendered  which  is  sap- 
ported  by  substantial  legal  evidence,  the  trial 
court  may  properly  grant  a  motion  for  new 
trial  on  the  ground  of  the  insufficiency  of  the  ev- 
idence, when  there  is  just  ground  for  belief  that 
the  jury  acted  through  prejudice,  passion,  mis- 
take, or  any  other  cause,  which  properly  should 
not  control  them— i.  c,  that  the  jury  were  not 
governed  by  the  evidence,  or  where  it  appears  to 
the  court  that  there  is  difficulty  in  reconciling 
the  verdict  with  the  justice  of  the  case  and  the 
manifest  weight  of  the  evidence 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  81  142,  143 ;  Dec  Dig.  f  70.*] 

10.  New  Trial  (J  71*)—  Grounds- Conflict- 
ing Evidence. 

Where  there  is  conflicting  evidence  on  the 
issues  made,  and  the  verdict  is  not  manifestly 
against  the  weight  of  evidence,  the  court  should 
not  interfere  and  set  aside  the  verdict  of  a  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  88  144.  145;   Dec  Dig.  |  71.*] 

11.  Evidence  (8  698*)— "Preponderance  or 
Evidence." 

A  preponderance  of  the  evidence,  means  the 
probative  weight  influence,  force,  or  power  of 
the  evidence  as  adduced,  considered  separately 
and  collectively  with  reference  to  the  issue. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  2450-2452 ;  Dec  Dig.  8  598.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5516-5518.] 

12.  Appeal  and  Error  (8  1001*)— Verdict- 
Evidence. 

Where  the  probative  force  and  weight  of 
the  testimony  and  of  the  circumstances  in  evi- 
dence do  not  so  preponderate  against  the  verdict 
as  to  indicate  that  the  jury  were  not  governed 
by  the  evidence,  the  appellate  court  will  not  set 
aside  the  verdict  on  the  ground  of  the  insuffi- 
ciency of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3922,  3928-8934;  Dec  Dig. 
8  1001.*] 

Error  to  Circuit  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Action  by  H.  W.  Hayes  against  the  Florida 
East  Coast  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Alex  St.  Clair-Abrams,  of  Jacksonville,  for 
plaintiff  in  error.  A.  H.  King,  of  Jackson- 
ville, for  defendant  in  error. 

PER  CURIAM.  A  Judgment  for  the  plain- 
tiff rendered  in  this  cause  was  reversed. 
Florida  East  Coast  Ry.  Co.  v.  Hayes,  65  Fla. 
1,  60  South.  792. 

The  action  is  brought  under  section  3147 
of  the  General  Statutes  of  1906,  which  gives 
a  right  of  action  for  the  wrongful  death  of  a 
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minor  child,  and  authorizes  a  recovery  by 
the  father  of  damages  for  the  loss  of  serv- 
ice of  his  minor  child,  and  also  "such  sum 
for  the  mental  pain  and  suffering  of  the 
parent  or  parents  as  the  Jury  may  assess." 
In  three  separate  counts  the  declaration  al- 
leges, in  effect,  that  the  plaintiff's  minor  son, 
aged  13  years,  was  a  passenger  on  the  de- 
fendant railroad  company's  train;  tha,t  the 
defendant  stopped  its  train  "suddenly  and 
violently  in  a  careless  manner,  thereby 
throwing  deceased  down  from  and  under  said 
train,  by  reason  whereof  deceased  was  then 
and  thereby  instantly  killed,  by  and  through 
the  negligence  of  the  defendant  in  running 
its  said  train."  (2)  That  owing  to  the  crowd- 
ed condition  of  the  coaches  the  deceased  and 
a  large  number  of  passengers  were  compelled 
by  defendant's  negligence  to  ride  on  the  plat- 
form and  step  of  the  coaches;  that  defendant 
accepted  deceased  as  a  passenger  on  the 
platform  and  steps  of  one  of  the  coaches; 
that  said  train  was  checked  "suddenly  and 
violently,  thereby  causing  said  train  to  Jolt 
and  surge,  whereby  deceased  was  thrown  off 
and  down  from  and  under  said  train  and  in- 
stantly killed  by  the  negligence  of  defendant 
In  running  its  said  train."  (3)  "That  the 
passengers,  being  crowded,  as  alleged,  on  the 
platform  and  steps  of  said  coach  on  which 
deceased  was  riding,  were  caused  to  surge 
and  push  against  deceased,  by  reason  where- 
of deceased  was  forced  off  of  and  down  from 
and  under  said  coach  and  instantly  killed 
by  the  negligence  of  defendant  in  the  running 
of  said  train.  Damages  in  $50,000  were 
claimed  in  each  count.  A  demurrer  to  the 
several  counts  was  overruled,  and  a  plea  of 
not  guilty  and  special  pleas  were  filed,  and 
issue  joined  thereon.  A  motion  for  compul- 
sory amendment  of  the  first  count  so  as  to 
eliminate  a  claim  of  damages  for  the  mother 
of  the  deceased,  on  the  ground  that  such  a 
recovery  is  illegal,  was  denied.  A  motion  for 
a  directed  verdict  for  the  defendant  on  the 
ground  that  the  preponderance  of  the  evi- 
dence shows  the  defendant  to  be  entitled  to 
a  verdict  was  denied,  exceptions  being  duly 
noted.  Verdict  and  Judgment  for  the  plain- 
tiff in  $12,500  were  rendered.  A  motion  for 
new  trial  was  denied,  and  the  defendant 
took  writ  of  error. 

The  statute  (section  3148)  provides  that 
the  "railroad  company  shall  be  liable  for  any 
damage  done  to  persons  *  *  *  by  the 
running  of  the  locomotives  or  cars,  or  other 
machinery  of  such  company,  *  *  *  un- 
less the  company  shall  make  it  appear  that 
its  agents  have  exercised  all  ordinary  and 
reasonable  care  and  diligence."  "No  person 
shall  recover  damages  from  a  railroad  com- 
pany for  Injury  to  himself  *  *  *  when 
the  same  is  *  *  *  caused  by  his  own  neg- 
ligence." "If  the  complainant  and  the  agents 
of  the  company  are  both  at  fault,  the  former 
may  recover,  but  the  damages  shall  be  di- 
minished or  Increased  by  the  jury  in  propor- 


tion to  the  amount  of  default  attributable  to 
him." 

[1]  The  declaration  contains  statements 
showing  the  relation  of  passenger  and  car- 
rier between  the  deceased  and  the  defendant, 
with  allegations  of  the  negligence  of  the  de- 
fendant in  running  the  train,  the  particular 
acts  of  negligence  that  caused  the  death  be- 
ing stated,  so  that  an  Issue  may  be  made 
thereon  for  trial.  This  satisfies  the  essen- 
tial requirements  of  a  declaration  In  this 
class  of  cases,  and  the  demurrer  was  prop- 
erly overruled.  Warfleld  v.  Hepburn,  62  Fla. 
409,  57  South.  618. 

[2]  As  it  cannot  be  said  that  the  provision 
of  the  statute  authorizing  a  recovery  by  the 
father  of  damages  for  the  mental  pain  and 
suffering  of  the  mother  caused  by  the  wrong- 
ful death  of  their  minor  child  is  unconsti- 
tutional beyond  all  reasonable  doubt,  the  mo- 
tion for  compulsory  amendment  of  the  dec- 
laration was  properly  overruled.  It  Is  com- 
petent for  the  Legislature  to  modify  the 
rules  of  the  common  law,  and  to  give  the 
mother  such  a  right  of  recovery;  and,  by 
empowering  the  father  to  recover  for  the 
mental  pain  and  suffering  of  the  mother  in 
an  action  authorized  to  be  brought  by  him 
alone  for  the  wrongful  death  of  their  minor 
child,  the  statute  does  not  deny  to  the  de- 
fendant any  right  or  opportunity  to  Inter- 
pose any  defense  applicable  to  the  demand: 
nor  Is  the  statute  wholly  arbitrary  and  un- 
reasonable In  authorizing  the  father  to  recov- 
er damages  for  the  mother  in  this  class  of 
action,  not  allowed  at  common  law. 

[3]  It  was  not  error  to  deny  the  motion  for 
a  directed  verdict  for  the  defendant  Where 
there  Is  some  substantial  evidence  to  support 
a  verdict  for  one  party,  a  verdict  for  the 
other  party  should  not  be  directed  by  the 
court  on  the  ground  that  a  preponderance 
of  the  evidence  is  favorable  to  the  movant. 

[4]  The  considerations  and  legal  principles 
that  guide  the  judicial  discretion  in  direct- 
ing a  verdict  and  in  granting  a  new  trial  on 
the  evidence  are  not  the  same. 

[5]  The  rule  established  by  the  statute  is 
that,  if  no  evidence  Is  Introduced  upon  which 
a  jury  may  lawfully  find  a  verdict  for  one 
party,  a  direction  may  be  given  to  find  for 
the  opposite  party,  but  the  judge  should  never 
direct  a  verdict  for  one  party,  unless  the  evi- 
dence is  such  that  no  view  which  the  Jury 
may  lawfully  take  of  it  favorable  to  the 
other  party  can  be  sustained. 

[6]  In  all  cases  where  there  is  room  for 
difference  of  opinion' between  reasonable  men 
as  to  the  existence  of  facts  from  which  an 
ultimate  fact  Is  sought  to  be  established,  or 
when  there  Is  room  for  such  difference  as  to 
the  Inferences  which  might  be  drawn  from 
conceded  facts,  the  court  should  submit  the 
case  to  the  Jury  for  their  finding,  as  it  is 
their  conclusion,  in  such  cases,  that  should 
prevail,  and  not  the  views  of  the  judge. 

[7]  The  duty  devolving  upon  the  court  in 
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reference  to  directing  a  verdict  on  the  evi- 
dence may  become,  In  many  cases,  one  of 
delicacy,  and  should  be  cautiously  exercised. 
Rogers  Go.  y.  Melnhardt,  37  Fla.  480,  19 
South.  -878.  See  Hammond  v.  Jacksonville 
Electric  Co.,  63  South.  709,  decided  at  this 
term,  and  authorities  cited. 

[8]  The  statute  requires  the  appellate  court 
to  review  rulings  on  motions  for  new  trial, 
when  properly  presented  on  writ  of  error. 
Sections  1693,  1694,  Gen.  Stat,  of  1906. 

[I]  After  a  verdict  Is  rendered  which  Is 
supported  by  substantial  legal  evidence,  the 
trial  court  may  properly  grant  a  motion  for 
new  trial  on  the  ground  of  the  Insufficiency 
of  the  evidence,  when  there  Is  just  ground  for 
belief  that  the  Jury  acted  through  prejudice, 
passion,  mistake,  or  any  other  cause,  which 
properly  should  not  control  them — L  e.,  that 
the  Jury  were  not  governed  by  the  evidence, 
or  where  It  appears  to  the  court  that  there 
is  difficulty  in  reconciling  the  verdict  with 
the  justice  of  the  case  and  the  manifest 
weight  of  the  evidence. 

[I I]  It  should  be  a  very  plain  case  to  justi- 
fy an  appellate  court  in  setting  aside  the 
concurrent  conclusion  of  both  the  jury  and 
the  trial  court  upon  the  ground  that  their 
action  was  contrary  to  the  evidence  or  the 
weight  of  the  evidence.  Schultz  v.  Pacific 
Ins.  Co.,  14  Fla.  73,  94 ;  Tampa  Waterworks 
Co.  v.  Mugge,  60  Fla.  263,  53  South.  943; 
Armstrong  v.  State,  30  Fla.  170,  11  South. 
618,  17  L.  R.  A.  484;  Melnhardt  v.  Mode,  25 
Fla.  181,  5  South.  672;  Miller  v.  White,  23 
Fla.  301,  2  South.  614;  Nickels  v.  Mooring, 
16  Fla.  76.  Where  there  Is  conflicting  evi- 
dence on  the  Issues  made,  and  the  verdict  Is 
not  manifestly  against  the  weight  of  evi- 
dence, the  court  will  not  interfere  and  set 
aside  the  verdict  of  a  jury.  Tallahassee  R. 
R.  Co.  v.  Macon,  8  Fla.  299;  Brldier  v.  Tu- 
lee,  9  Fla.  481;  Ruling  v.  Florida  Savings 
Bank,  19  Fla.  695 ;  Jacksonville,  T.  &  K.  W. 
Ry.  Co.  v.  Hunter,  26  Fla.  308,  8  South.  450. 

[11]  A  preponderance  of  the  evidence 
means  the  probative  weight,  influence,  force, 
or  power  of  the  evidence  as  adduced,  consid- 
ered separately  and  collectively  with  refer- 
ence to  the  issue. 

The  deceased  was  a  passenger  on  the  de- 
fendant's train,  and  was  fatally  injured  by 
falling  under  and  being  run  over  by  the  train 
from  which  he  was  alighting.  To  the  passen- 
ger, the  defendant  owed  the  highest  degree 
of  care  and  diligence  in  providing  safe  car- 
riage and  delivery  at  destination.  As  the 
death  was  caused  by  the  running  of  the  rail- 
road company's  locomotive  and  cars,  the  stat- 
ute Imposes  liability,  unless  the  company 
shall  make  it  appear  that  its  agents  exercis- 
ed all  ordinary  and  reasonable  care  and  dili- 
gence in  the  high  degree  of  care  due  to  a 
passenger  under  the  circumstances  for  his 
safety  at  the  time  of  the  fatal  Injury.  Be- 
sides this,  the  burden  of  showing  contribu- 
tory negligence  was  upon  the  defendant 
While  there  Is  positive  testimony  that  the  de- 


cedent jumped  from  the  train  before  it  stop- 
ped, it  does  not  clearly  appear  that  the  Jury 
should  have  found  on  the  entire  evidence  that 
the  Injury  was  wholly  "caused  by  his  own 
negligence,"  within  the  meaning  of  the  stat- 
ute, so  as  to  preclude  a  recovery ;  nor  does 
the  evidence  fully  establish  the  contention 
that  negligence  of  the  father  in  permitting 
his  13  year  old  son  to  be  in  the  train  unat- 
tended proximately  contributed  to  the  fatal 
injury.  While  the  decedent  may  have  been 
negligent  In  the  act  of  alighting  from  the  car 
before  it  stopped,  such  negligence,  not  clear- 
ly shown  to  have  been  the  sole  cause  of  the 
death,  is,  under  the  statute,  not  a  bar  to  re- 
covery, though,  if  contributory  negligence  be 
shown,  the  statute  requires  the  damage  to 
be  diminished  in  proportion  to  such  contribu- 
tory negligence.  The  verdict  and  judgment 
here  reviewed  being  for  just  one  half  of  the 
amount  of  the  former  judgment  herein,  the 
jury  may  have  found  some  contributory  neg- 
ligence on  the  part  of  the  deceased  and  di- 
minished the  damages  accordingly. 

[12]  The  evidence  is  voluminous  and  con- 
flicting, but  it  Is  sufficient  as  a  legal  basis 
for  a  finding  that  the  defendant  was  negli- 
gent' as  alleged  in  running  the  train,  and 
that  such  negligence  was  a  proximate  cause 
of  the  injury,  and  consequently  there  is  a 
legal  basis  for  a  verdict  of  liability.  Upon 
a  careful  consideration  of  the  entire  tran- 
script, it  does  not  appear  that  the  probative 
force  and  weight  of  the  testimony  and  of  the 
circumstances  of  the  injury  that  are  in  evi- 
dence so  preponderate  against  the  plaintiff  as 
to  indicate  that  the  jury  were  not  governed 
by  the  evidence  In  formulating  their  verdict. 
This  being  so,  the  appellate  court  will  not 
reverse  the  judgment  on  the  ground  of  the  in- 
sufficiency of  the  evidence.  As  the  statute 
authorizes  a  recovery  by  the  father  for  the 
loss  to  him  of  the  13  year  old  child's  serv- 
ices during  minority,  and  also  for  the  mental 
pain  and  suffering  of  the  child's  two  parents, 
it  is  not  entirely  clear  that  the  amount  of  the 
verdict  and  judgment  here  reviewed  is  so 
grossly  excessive  as  to  call  for  interference 
by  the  appellate  court. 

The  other  assignments  of  error,  predicated 
largely  upon  rulings  on  evidence  and  charges 
given  and  refused,  have  been  carefully  con- 
sidered ;  and,  even  if  any  of  such  rulings  be 
technically  erroneous,  they  are,  in  view  of 
the  entire  record,  of  such  a  nature  as  to  be 
harmless,  and  a  reversal  of  the  Judgment 
would  not  result  therefrom;  therefore  it  Is 
not  necessary  to  discuss  such  assignments  In 
detail. 

The  judgment  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  HOCKER,  and  WHITFIELD, 
JJ.,  concur. 

SHACKLEFORD,  C.  J.  (concurring).  I  am 
still  of  the  opinion  that  section  8147  of  the 
General  Statutes  of  Florida  is  unconstituUon- 
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al  for  the  reasons  which  I  have  heretofore 
expressed,  but  the  statute  having  been  held 
to  be  constitutional  upon  the  former  writ  of 
error,  this  becomes  the  law  of  the  case,  and 
I  am  bound  by  It 

084  La.)  " 

No.  19,817. 

HOLLIDAY  v.  LOGAN. 

(Supreme  Court  of  Louisiana.    June  80,  1913. 
On  Rehearing,  Feb.  2,  1914.) 

(Syllabut  by  the  Court.) 

L  Vendor  and  Purchases  (|  273*)  —  Ven- 
dor's Privilege—  Enforcement— Prereq- 
uisites—Deman  d. 

Though  a  note,  secured  by  a  mortgage  and 
vendor's  privilege,  be  made  payable  at  a  par- 
ticular place,  demand  for  payment  at  the  place 
specified  is  not  a  prerequisite  to  the  obtention 
of  an  order  of  seizure  and  sale  thereon ;  but 
the  maker  and  mortgagor  may  set  up  the  fail- 
ure to  make  such  demand,  as  a  matter  of  de- 
fense, if  he  has  sustained  injury  thereby. 

[Ed.  Note.— For  other  cases;  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  767 ;  Dec.  Dig.  8  273.*] 

2.  Vendor  and  Purchaser  (§  274*)— Ven- 
dor's Privilege— Right  of  AcrroN. 

Where  a  note  is  negotiable  and  is  secured 
by  mortgage  and  privilege,  the  mortgage  and 
privilege  are  accessories  thereto,  and  the  holder 
is  entitled  to  recover  upon  the  one  and  enforce 
the  other,  without  reference  to  outside  contracts 
concerning  the  note,  whether  recorded  or  other- 
vise,  to  which  he  is  not  a  party ;  it  being  suffi- 
cient for  the  owner  of  the  mortgaged  property 
to  know  that  payment  to  such  holder  will  dis- 
charge the  debt 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  769-771;  Dec.  Dig.  $ 
274.*] 

3.  Parties  (|  40*)— Intervention. 

The  rule  that  an  intervener  who  claims 
property  in  controversy  between  other  parties 
cannot  interfere  therein  farther  than  to  prove 
his  right  to  the  property  or  establish  his  su- 
perior privilege  thereon,  and  that  he  cannot 
urge  any  irregularities  in  the  suit  is  not  alto- 
gether applicable  to  the  case  of  an  owner  of 
property,  burdened  with  a  mortgage  imposed  by 
an  act  containing  the  pact  de  non  alienando, 
who  appeals  from  an  order  for  its  seizure  and 
sale  in  satisfaction  of  such  mortgage ;  for,  al- 
though the  mortgagee  may  enforce  his  mortgage 
in  such  ease  without  notice  to  the  owner,  the 
latter  is  subrogated  to  his  vendor's  rights  and 
has  sufficient  interest  in  the  contract  of  mort- 
gage and  in  the  mortgaged  property  to  entitle 
him  to  complain  of  any  noncompliance  with 
the  law,  in  the  matter  of  the  obtention  of  such 
order;  and  where,  on  such  appeal,  it  appears 
that  the  order  was  made  without  the  neces- 
sary authentic  evidence,  it  will  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  {J  60-63,  65-67;  Dec.  Dig.  §  40.*] 

4.  Corporations  (§  404*)— Sale  of  Proper- 
tt  —  Authority  op  Officers  —  Executory 
Process. 

Save  as  provided  by  Act  No.  148  of  1910, 
the  authority  of  the  president  of  a  private 
corporation  to  alienate  the  immovable  property 
of  the  corporation  must  appear  in  autbeni.c 
form  in  order  to  warrant  the  issuance  of  an 
order  of  seizure  and  sale  to  enforce  payment  of 
the  price. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  1626-1628,  1633-1639;  Dec.  Dig. 
I  404.*] 


On  Rehearing. 

5.  Vendor  and  Purchaser  (§  269*)— Note 
for  Price— Authentic  Act— Power  of  At- 
torney—Executory Process. 

A  power  of  attorney  to  sell  real  estate 
forms  no  part  of  the  authentic  evidence  neces- 
sary to  authorize  an  order  of  seizure  and  sale 
against  the  purchaser  and  'mortgagor  on  his 
note  given  for  a  part  of  the  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  759-763;  Dec.  Dig. 
I  269.*] 

Appeal  from  Second  Judicial  District  Court, 
Parish  of  Webster;  John  N.  Sandlln,  Judge. 

Action  by  J.  J.  Holliday  against  R.  H. 
Logan.  From  an  order  of  seizure  and  sale 
issued  at  the  Instance  of  plaintiff,  Sam  L. 
Mims  appeals.  Affirmed. 

Mlms  &  Dawkins,  of  Alexandria,  Stewart 
ft  Stewart,  of  Mlnden,  and  Hundley  ft  Haw- 
thorn, of  Alexandria,  for  appellant  Slattery 
ft  Slattery,  of  Shreveport,  for  appellee  Holli- 
day. Robert  Roberts,  of  Mlnden,  for  appellee 
Logan. 

MONROE,  J.  [1]  Sam  L.  Mims  prosecutes 
this  appeal  from  an  order  of  seizure  and  sale, 
Issued  at  the  Instance  of  the  plaintiff  herein 
to  enforce  payment  of  a  note  for  $14,375, 
executed  by  defendant  In  part  payment  of 
the  price  of  certain  real  estate  purporting  to 
have  been  purchased  by  him  from  the  Mlnden 
Fruit  ft  Truck  Company,  Limited,  which  note 
Is  dated  December  23,  1911,  made  payable 
December  23,  1912,  to  the  order  of  the  maker, 
and  by  him  indorsed  in  blank,  and  purports 
to  be  secured  by  mortgage  and  vendor's  priv- 
ileges on  the  property  ordered  to  be  seized 
and  sold.  Plaintiff  moves  to  dismiss  the 
appeal  on  the  ground  that  appellant  Is  with- 
out right  or  interest  to  litigate  the  matters 
relied  on  to  sustain  It;  and  reserving  his 
rights,  with  respect  to  said  motion,  answers, 
to  the  same  effect,  and  prays  that  he  be 
awarded  damages,  as  for  frivolous  appeal. 
The  motion  for  appeal  alleges  that  the  mover 
is  aggrieved  by  the  order  of  seizure  and  sale, 
and  sets  out  the  grounds  of  his  alleged  griev- 
ance, in  substance,  as  follows:  (1)  That  he 
bought  the  property  which  is  threatened  with 
seizure  from  D.  T.  Manning,  by  an  act  of  sale 
of  date  November  2,  1912,  and  still  owns 
it,  but  was  not  made  a  party  to  the  proceed- 
ing or  given  notice  of  the  same;  (2)  that  the 
order  was  not  supported  by  authentic  evi- 
dence showing  any  mortgage  or  privilege  in 
favor  of  plaintiff;  (3)  that  the  note  sued  on 
is  so  defective  in  form  as  not  to  constitute 
authentic  evidence  sufficient  to  support  said 
order,  and  presents  no  evidence  of  having 
been  paraphed  by  the  notary;  (4)  that  it  is 
made  payable  at  the  Bank  of  Mlnden,  but 
there  is  no  evidence  that  payment  was  there 
demanded,  or  that  such  demand  was  made 
upon,  or  notice  given  to,  the  maker  through 
sold  bank;  (5)  that  it  Is  pretended  to  be 
made  payable  to  the  order  of  the  vendee  of 
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the  property,  and  to  be  by  him  Indorsed  In 
blank,  but  that  the  conveyance  and  mortgage 
records  of  the  parish  show  that  It  was  sold 
and  is  now  owned  by  H.  W.  Head  and  J.  T. 
L.  NeilL  and  that  plaintiff  owns  no  interest 
therein;  (6)  that  the  act  of  sale  and  mort- 
gage sued  on  fails  to  disclose  an  authentic 
copy  of  any  resolution  of  the  board  of  direc- 
tors of  the  Mlnden  Fruit  ft  Truck  Company, 
Limited,  authorizing  the  president  to  sign 
said  act;  (7)  that  said  company  is  organized 
for  the  purposes  of  owning  said  property  and 
producing  fruit  and  truck,  and  that,  "by  at- 
tempting to  pass  said  act  and  mortgage, 

*  *  *  it  attempted  to  divest  itself  of  all 
the  property  *  •  *  that  it  owns  in  this 
state,  •  *  *  and  that  same  could  not  be 
done  without  authentic  proof  of  resolutions 
of  the  board  of  directors,  and  that  they  could 
not  subsequently  transfer  the  note  herein 

*  *  *  except  by  authentic  proof  of  resolu- 
tions passed  by  its  board  of  directors,  author- 
izing the  proper  officer  to  make  such  trans- 
fer, *  *  •  and  that  no  such  resolution 
was  ever  passed."  Mover  prayed  that  a  cura- 
tor ad  hoc  be  appointed  to  represent  plain- 
tiff, and  for  citation  of  appeal  upon  him 
and  upon  the  curator  appointed  to  represent 
defendant;  and  the  appointment  was  made, 
the  citations  were  served,  and  the  appeal  has 
been  duly  returned.  The  appellant  has  not 
appeared  In  this  court,  and  no  argument, 
whether  oral  or  printed,  has  been  presented 
in  his  behalf.  We  find,  upon  examining  the 
transcript,  that  the  order  of  seizure  and  sale 
Issued  upon  a  notarial  act  of  sale  and  mort- 
gage^ authentic  in  form,  and  upon  the  note 
heretofore  mentioned,  concerning  which,  the 
act  red  tea  that  it  was  made  by  the  vendee, 
payable  to  his  own  order,  by  him  indorsed  in 
blank,  secured  by  mortgage  and  vendor's  priv- 
ilege upon  the  property  in  question,  and  was 
so  made  and  secured  as  representing  part  of 
the  price  of  said  property.  The  act  contains 
the  pact  de  non  allenando,  and  the  note  is 
duly  paraphed  and  otherwise  identifled  there- 
with. The  fact  that  it  is  made  payable  at 
the  Bank  of  Mlnden  and  that  no  demand  for 
payment  is  shown  to  have  been  there  made 
is  Immaterial;  such  demand  not  being  re- 
quired as  a  prerequisite  to  this  action,  though 
the  failure  to  make  such  demand  might  be 
set  up  by  the  maker,  if  he  has  sustained  in- 
Jury  thereby.  McDonough  v.  Fost,  1  Rob. 
295;  Rlpka  v.  Pope,  S  La.  Ann.  61,  52  Am. 
Dec.  579;  Stokes  v.  Forman,  12  La.  Ann. 
671;  Renshaw  v.  Richards,  30  La.  Ann.  398; 
Pargoud  v.  Richardson,  30  La.  Ann.  1290; 
Act  No.  64  of  1904,  f  70. 

[21  The  note  being  negotiable,  and  the 
mortgage  and  privilege  being  accessories,  the 
holder  is  entitled  to  recover  upon  it  and  en- 
force those  rights  without  reference  to  out- 
side contracts,  recorded  or  otherwise;  it  be- 
ing sufficient  for  the  owner  of  the  property 
to  know  that  a  payment  to  such  holder  will 
discharge  the  debt   C.  O.  art  2645;  Mathe 


y.  McCrystal,  11  La.  Ann.  4;  Race  v.  Bra  en, 
11  La.  Ann.  35;  Rice  v.  Davis,  14  La.  Ann. 
435;  Scott,  Williams  ft  Co.  v.  Turner,  15 
La.  Ann.  346;  Lapin  v.  Lapin,  21  La.  Ann. 
52;  Durac  v.  Ferrari,  25  La.  Ann.  80;  Bank 
v.  Slmmes,  26  La.  Ann.  147;  Carroll  v.  Chaffe, 
35  La.  Ann.  83.  Appellant's  allegation  that 
the  act  of  sale  and  mortgage  sued  on  fails 
to  disclose  an  authentic  copy  of  any  resolu- 
tion of  the  Mlnden  Fruit  ft  Truck  Company, 
Limited,  authorizing  Its  president  to  sign 
said  act  is  in  accordance  with  the  fact  The 
act  purports  to  be  executed  by  the  company 
named,  represented  by  its  president,  and  it 
contains  a  recital  to  the  effect  that  a  resolu- 
tion of  authorization  was  passed  by  the  board 
of  directors  and  that  a  copy  thereof  is  at- 
tached to  the  act;  but  there  is  no  such  copy 
in  the  transcript 

[3,  4]  In  the  situation  thus  presented,  coun- 
sel for  plaintiff  seeks  to  apply  to  the  appel- 
lant the  rule,  applicable  to  interveners,  to 
the  effect  that  an  intervener,  who  claims 
property  in  controversy  between  other  par- 
ties, cannot  Interfere  therein,  any  further 
than  to  prove  his  right  to  the  property  or 
to  establish  a  superior  privilege  thereon,  and 
cannot  urge  any  Irregularities  in  the  suit. 
West  v.  His  Creditors,  8  Rob.  128.  See,  also. 
Fleming  ft  Baldwin  v.  Shields,  21  La.  Ann. 
118,  99  Am.  Dec.  719.  The  difference  between 
the  two  cases  is,  however,  an  obvious  one; 
for,  if  A.  and  B.  engage  in  a  litigation  about 
a  matter  personal  to  themselves  and  involv- 
ing their  respective  rights  in  or  to  certain 
property,  which  is  assumed  to  belong  to 
one,  or  the  other,  or  both  of  them,  the  inter- 
vener, who  comes  in  to  claim  the  property  as 
his  own,  has  no  interest  in  the  litigation  as 
between  A.  and  B.,  but  is  concerned  only 
with  the  establishment  of  his  own  title.  But 
in  the  case  now  before  the  court,  Holliday, 
the  plaintiff,  and  Logan,  the  defendant  were 
engaged  in  a  litigation  involving  property 
the  title  to  which  is  conceded  to  be  in  the 
appellant  who  may  be  said  to  have  inter- 
vened for  the  purpose  of  appealing  from  the 
order,  or  quasi  judgment  obtained  by  plain- 
tiff without  notice  to  him,  ordering  that  the 
property  be  sold.  The  record  shows  that  the 
property  in  question  was  sold  by  the  Mlnden 
Fruit  &  Truck  Company  to  Logan,  and  plain- 
tiffs counsel  say,  in  their  brief,  was  "shortly 
thereafter  sold  to  D.  T.  Manning,  •  *  • 
and  subsequently,  by  said  Manning,  to  Sam 
S.  Mlms,  *  *  *  appellant  and  present 
holder  of  the  property."  It  is  evident  there- 
fore that  there  was  no  necessity  for  Minis  to 
intervene,  or  appeal,  in  order  to  set  up  his 
title,  since  no  one  disputes  it  The  grievance 
upon  the  basis  of  which  he  appealed  must 
then,  have  been  something  other  than  an  at- 
tack upon  his  title;  from  which  it  follows 
that  unlike  the  intervener,  in  an  ordinary- 
case,  he  is  concerned,  if  concerned  at  all, 
with  something  other  than  the  establishment 
of  his  title.  The  appellant  In  such  case,  must 
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not  only  allege,  but  must  show,  the  grievance 
of  which  he  complains;  and,  if  his  allegation 
upon  that  subject  is  not  sustained  by  the 
record  and  involves  a  disputed  question  of 
fact,  the  case  will  be  remanded  in  order  that 
evidence  may  be  introduced  concerning  it 
Where,  as  in  this  case,  the  appellant  has  pur- 
chased property  subject  to  a  mortgage  im- 
posed by  an  authentic  act  containing  the  pact 
de  non  alienando,  the  mortgage  may  be  en- 
forced by  seizure  and  sale,  without  notice  to 
him,  but  he  is  interested  in  requiring,  and 
has  the  right  to  require,  that  the  proceeding 
be  conducted  in  the  manner  and  under  the 
conditions  prescribed  by  law,  since  the  holder 
of  such  a  mortgage  acquires  no  right  to  en- 
force it  in  any  other  way,  either  as  against 
his  vendee  or  the  vendee  of  his  vendee,  and, 
bat  for  the  pact  de  non  alienando,  would  be 
obliged  to  proceed  directly  against  the  ven- 
dee last  mentioned. 

In  Marquise  de  la  Villa  Palma  v.  Abat  & 
Generes,  21  La.  Ann.  11,  it  was  held  that 
(quoting  from  the  syllabus) : 

'The  insertion  in  the  act  of  mortgage  of  the 
pact  de  non  alienando  does  not  invest  the  mort- 
gage creditor  with  the  right  to  disregard  the 
forms  of  law  in  making  a  forced  alienation  of 
the  mortgage  debtor's  property.  The  nonalien- 
ation  clause  springs  from  the  agreement  of  the 
parties  and  dispenses  the  mortgage  creditor  from 
the  necessity  of  resorting  to  the  hypothecary 
action." 

In  the  body  of  the  opinion,  the  court  said : 

"He"  (the  mortgage  creditor)  "can  proceed 
to  enforce  his  mortgage  directly  against  his 
mortgage  debtor  without  reference  to  the 
transferee  of  that  debtor.  But  still  the  trans- 
feree is  subrogated  to  his  vendor's  rights,  by 
virtue  of  the  purchase,  and  has  sufficient  inter- 
est in  the  object  of  the  contract  of  mortgage 
to  sue  to  annul  the  sale  if  the  forms  of  law 
have  not  been  complied  with  by  the  mortgage 
creditor  or  his  vendor  in  making  the  forced 
sale." 

And  to  the  same  effect  is  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
Watson  v.  Bondurant,  21  Wall.  (88  U.  S.) 
123,  22  L.  Ed.  509,  where  the  language  above 
quoted  is  approved. 

If,  then,  the  transferee  of  the  property, 
holding  under  the  mortgagor,  has  an  interest 
to  complain  of  noncompliance  with  the  law 
in  the  execution  of  the  order  for  the  seizure 
and  sale  of  the  property,  equally  has  he  an 
interest  to  complain  of  such  noncompliance 
in  the  obtentlon  of  the  order,  and,  it  is  that 
complaint  which  the  appellant  before  the 
court  now  urges,  and  which  is  sustained  by 
the  record;  for  an  order  of  seizure  and  sale 
can  issue  only  upon  authentic  evidence. 
Wood  &  Roane  v.  Wood,  32  La.  Ann.  801; 
Bonnecaze  v.  Lleux,  52  La.  Ann.  289,  26 
South.  832.  And  where  an  act  of  mortgage 
has  been  consented  to  by  an  agent,  authentic 
proof  of  the  agent's  authority  must  be  made 
to  obtain  executory  process.  Crescent  City 
Bank  v.  Blanque,  32  La.  Ann.  264.  In  Bank 
of  Leesville  v.  Wlngate,  123  La.  386,  48  South. 
1005,  and  Interstate  Trust  &  Banking  Co.  v. 


Powell  Bro.  &  Sanders  Co.,  Ltd.,  126  La.  22, 
52  South.  179,  the  rule  last  above  stated  was 
applied  to  cases  where,  as  in  the  case  now 
under  consideration,  acts  of  mortgage  pur- 
porting to  be  the  acts  of  private  corporations 
were  executed  by  the  presidents  of  the  cor- 
porations, and,  authentic  evidence  of  the 
authority  of  such  agents  not  having  been 
produced,  it  was  held  that  the  orders  for 
writs  of  seizure  and  sale  which  had  been  Is- 
sued were  unauthorized.  In  the  case  last 
cited  it  was  held  that  (quoting  the  syllabus) : 

"Executory  process  on  a  notarial  act  of 
mortgage,  executed  by  the  president  of  a  pri- 
vate corporation,  will  not  lie,  in  the  absence  of 
authentic  proof  of  the  president's  authority  to 
act  in  the  premises.  A  paper  purporting  to  be 
a  copy  of  a  resolution  passed  by  a  board  of 
directors  and  certified  as  a  correct  copy  by  a 
person  styling  himself  secretary,  but  not  bear- 
ing the  seal  of  the  corporation,  cannot  be  con- 
sidered as  an  authentic  instrument" 

Upon  the  face  of  the  record,  this  case  does 
not  fall  within  the  meaning  of  Act  No.  148  of 
1910.  It  may  be  that  a  resolution,  such  as 
that  referred  to  in  the  act  of  mortgage,  was 
adopted;  but,  if  so,  it  should  have  been  annex- 
ed to  the  act  and  exhibited  to  the  district 
court,  for,  without  it,  that  tribunal  could  not 
legally  have  made  the  order  which  is  the  sub- 
ject of  this  appeal.  Whether,  In  an  action 
via  ordinaria,  the  appellant,  claiming,  as  we 
take  it,  that  he  does,  through  Manning,  from 
Logan,  could  be  heard  to  attack  Logan's  title, 
is  another  question,  which  we  consider  it  un- 
necessary to  decide  at  this  time;  it  being 
sufficient  for  the  purposes  of  this  case  to 
hold  as  we  do,  that  the  appellant,  as  the  pres- 
ent owner,  has  an  interest  and  right  to  ques- 
tion the  sufficiency  of  the  evidence  upon 
which  the  order  for  the  seizure  and  sale  of 
the  property  was  made,  and  that  we  find 
that  the  evidence  was  insufficient. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  order  of  seizure  and  sale  here- 
in made  be  annulled  and  avoided,  and  that 
this  proceeding  be  dismissed  at  the  cost  of 
plaintiff  in  both  courts. 

On  Rehearing. 

LAND,  J.  [6]  Plaintiff  sued  out  executory 
process  against  the  defendant.  Sam  S. 
Mims,  a  third  person,  has  appealed  from  the 
decree  of  foreclosure.  The  appellant's  right 
to  appeal  is  based  on  an  allegation  that  he 
Is  the  record  owner  of  the  property  in  ques- 
tion, and  that  the  plaintiff  is  proceeding  to 
sell  the  same  contrary  to  law.  The  appel- 
lant alleges  that  he  purchased  from  D.  T. 
Manning  as  per  deed  annexed  to  his  petition 
for  an  appeal  There  Is  no  allegation  or  evi- 
dence that  Manning  purchased  from  the  de- 
fendant Logan,  or  any  other  person. 

But  conceding  arguendo  that  the  appellant 
has  the  same  right  as  the  defendant  to  urge 
that  the  decree  of  foreclosure  Issued  on  in- 
sufficient evidence,  we  will  consider  whether 
or  not  the  authentic  evidence  in  the  record 
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warranted  the  issue  of  the  executory  process 
in  question. 

On  December  28,  1911,  by  an  act  passed 
before  a  notary  and  two  witnesses,  the  Min- 
den  Fruit  &  Truck  Company,  through  its 
president,  E.  L.  Stewart,  sold  to  Richard  H. 
Logan  several  tracts  of  land  for  f 20,000,  pay- 
able $7,500  in  cash,  and  the  balance  in  note 
of  the  purchaser  for  $14,375,  due  one  year 
from  date,  to  the  order  of  the  purchaser  and 
by  him  indorsed.  In  order  to  secure  the  pay- 
ment of  said  note,  a  special  mortgage  and 
vendor's  privilege  were  stipulated  on  the 
property  conveyed  in  favor  of  said  vendor  or 
any  future  holder  of  said  note.  The  act 
contained  the  pact  de  non  alienando,  and 
was  declared  to  import  a  confession  of  judg- 
ment The  act  was  duly  recorded  on  Janu- 
ary 2,  1912.  This  instrument  duly  signed  by 
the  vendee  and  mortgagor  contained  the  fol- 
lowing recital,  to  wit: 

"Be  it  known  that  this  day  before  me,  Ar- 
thur Dupuy,  notary  public,  duly  commissioned 
and  sworn,  came  and  appeared  E.  L.  Stewart, 
president  of  the  Minden  Fruit  &  Truck  Com- 
pany, Limited,  of  Minden,  La.,  who  is  herein 
authorized  by  the  board  of  directors  of  said  com- 
pany to  make  this  deed  by  resolution  of  this 
date,  a  copy  of  said  resolution  is  hereto  at- 
tached and  made  a  part  of  this  deed,  etc." 

The  mortgage  note  was  annexed  to  the 
petition,  and  shows  that  it  was  duly  paraph- 
ed by  the  notary  and  indorsed  in  blank  by 
R.  H.  Logan.  A  copy  of  the  resolution  of 
the  board  of  directors  referred  to  in  the  act 
was  not  annexed  to  the  copy  of  the  act  of 
mortgage. 

Article  732  of  the  Code  of  Practice  pro- 
vides that  executory  process  can  be  resorted 
to  "when  the  creditor's  right  arises  from  an 
act  importing  a  confession  of  judgment, 
and  which  contains  a  privilege  or  mortgage 
in  his  favor."  The  act  of  mortgage  in  ques- 
tion contains  these  two  essential  elements. 
It  has  been  held  that  to  warrant  executory 
process  the  authority  of  an  agent  to  execute 
the  mortgage  should  be  be  shown  by  authen- 
tic evidence.  Crescent  City  Bank  v.  Blanque, 
32  La.  Ann.  264 ;  Gaudoz  v.  Blanque,  23  La. 
Ann.  520;  Tildon  v.  Dees,  1  Rob.  407.  Of 
course,  these  decisions  have  no  application 
to  the  case  at  bar  where  the  mortgagor  him- 
self executed  the  act 

As  to  the  necessity  of  proving  the  agency 
to  sell  by  authentic  evidence,  the  court,  in 
the  case  of  Snow  v.  Trotter,  3  La.  Ann.  269, 
said: 

"It  is  not  material  to  inquire  whether  the 
power  of  attorney  under  which  the  plaintiff's 
agent  acted  was  authentic  in  form.  In  the  act 
of  mortgage  on  which  the  order  of  seizure  and 
sale  was  granted,  the  defendants  have  recog- 
nized the  agent's  capacity,  and  the  mandate  un- 
der which  he  acted  is  specially  recited.  The 
power  of  attorney  formed  no  part  of  the  testi- 
mony necessary  to  authorize  the  order  of  sei- 
zure and  sale. ' 

The  original  record  in  that  case  shows  that 
neither  the  tenor  nor  substance  of  the  power 


of  attorney  was  recited  in  the  notarial  act, 
but  that  the  instrument  was  referred  to  as  a 
mandate  from  the  vendor  to  the  agent  and 
was  filed  for  reference. 

It  becomes  necessary  to  reconsider  the  cas- 
es cited  in  our  original  opinion. 

In  Crescent  City  Bank  v.  Blanque,  82  La. 
Ann.  264,  the  act  of  mortgage  purported  to 
have  been  signed  by  an  agent  of  the  mort- 
gagor, and  the  court  said: 

"The  defendant,  having  appealed,  assigns  as 
error,  patent  on  the  face  of  the  record,  the  want 
of  authentic  evidence  of  the  authority  of  the 
agent  That  such  evidence  was  necessary  is  no 
longer  an  open  question." 

In  Wood  &  Roane  v.  Wood,  32  La.  Ann. 
804,  the  court  said: 

"We  find  that  the  evidence  before  the  Judge 
is  an  act  under  private  signature,  recorded  in 
the  office  of  the  parish  recorder;  that  the  notes 
filed  with  the  petition  are  countersigned  by  the 
deputy  recorder,  on  the  day  of  the  registry  of 
the  act,  at  the  solitary  instance  of  one  of  the 
subscribing  witnesses. 

"An  order  for  executory  process  cannot  issue, 
unless  on  authentic  evidence  of  the  debt  and 
mortgage"— citing  authorities. 

The  case  of  Bonnecaze  v.  Lieux,  52  La. 
Ann.  285,  26  South.  832,  was  an  injunction 
suit  against  the  sale  of  property  under  exec- 
utory process,  and  is  stated  as  follows: 

"In  June,  1897,  however,  the  plaintiff  sued 
out  executory  process,  and  caused  the  entire 
property  to  be  seized  and  advertised,  and  there- 
upon the  six  children  and  heirs  of  Mrs.  Lieux 
enjoined,  setting  up  the  title  derived  from  her 
to  an  individual  half  interest  therein,  and  al- 
leging that  said  interest  had  not  been  mortgaged 
by  them  or  by  their  consent.*' 

In  Bank  of  Leesville  v.  Wingate,  123  La. 
386,  48  South.  1005,  the  mortgage  was  execut- 
ed in  the  name  of  Powell  Bros.  &  Sanders 
Company,  Limited,  by  W.  H.  Powell,  presi- 
dent; and  there  was  no  authentic  evidence 
of  the  authority  of  the  president  to  grant 
the  mortgage.   Inter  alia,  the  court  said: 

"In  the  case  at  bar  the  question  is  not  one 
which  goes  to  the  identity  of  the  persons.  It 
goes  to  the  debt  itself,  as  to  whether  it  is  proven 
by  authentic  evidence." 

In  Interstate  Trust  &  Banking  Company 
v.  Powell  Bros.  &  Sanders  Co.,  Ltd.,  126  La. 
22,  52  South.  179,  the  gist  of  the  decision 
is  stated  in  the  syllabus  as  follows: 

"Executory  process  on  a  notarial  act  of  mort- 
gage executed  by  the  president  of  a  private  cor- 
poration will  not  lie,  in  the  absence  of  authentic 
proof  of  the  president's  authority  to  act  in  the 
premises." 

None  of  these  decisions  are  applicable  to 
the  case  at  bar,  where  the  purchaser  and 
mortgagor  himself  signed  the  act,  hypothe- 
cating the  property  to  secure  the  payment  of 
a  part  of  the  purchase  price,  represented  by 
his  note,  Indorsed  in  blank. 

The  notarial  act  signed  by  the  defendant 
furnishes  full  and  complete  authentic  evi- 
dence of  the  debt  and  the  mortgage.  The 
note  attached  to  the  petition  furnishes  au- 
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thentlc  evidence  that  the  debt  Is  due  to  the 
holder,  the  plaintiff. 

In  Snow  v.  Trotter,  supra,  the  court  held 
that  the  power  of  attorney  to  sell  formed  no 
part  of  the  evidence  necessary  to  authorize 
the  order  of  seizure  and  sale.  This  ruling 
accords  with  article  732  of  the  Code  of  Prac- 
tice, which  provides  that  executory  process 
may  be  resorted  to  "when  the  creditor's 
right  arises  from  an  act  importing  a  confes- 
sion of  judgment,  and  which  contains  a  priv- 
ilege or  mortgage  in  his  favor." 

Article  733  of  the  Code  of  Practice  pro- 
Tides  as  follows: 

"An  act  is  said  to  import  a  confession  of  judg- 
ment in  matters  of  privilege  and  mortgage, 
when  it  la  passed  before  a  notary  public,  or  oth- 
er officer  fulfilling  the  same  functions,  in  the 
presence  of  two  witnesses,  and  the  debtor  has 
declared  or  acknowledged  the  debt  for  which  he 
fires  the  privilege  or  mortgage." 

The  next  article  declares  that,  when  the 
creditor  la  in  possession  of  such  an  act,  he 
may  proceed  against  the  debtor  by  causing 
the  property  subject  to  the  privilege  or  mort- 
gage to  be  seized  and  sold.  The  Code  otf 
Practice  requires  no  other  proof,  but  provides 
that  the  debtor  may  arrest  the  sale  by  in- 
junction on  certain  grounds.  In  the  case  at 
bar  the  debtor  and  mortgagor  has  neither 
appealed  nor  enjoined.  The  appellant  is  a 
third  person,  claiming  ownership  by  virtue 
of  a  deed  of  sale  from  another  third  person, 
and  his  right  to  appeal  is  doubtful.  But 
conceding  his  right  to  appeal,  he  is  in  no 
better  position  than  the  defendant. 

it  is  therefore  ordered  that  the  decree 
below  be  affirmed,  and  that  the  appellant  pay 
costs  of  appeal. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness  takes  no  part  on  the  rehearing  granted 
in  this  case. 

(134  La.)  . 

No.  20,273. 
CLARK  v.  ILLINOIS  CENT.  R.  CO. 
In  re  CLARK. 

(Supreme  Court  of  Louisiana.    Jan.  5,  1914. 
On  Application  for  Rehearing,  Feb. 
2,  1914.) 

(8yllabut  by  the  Court.) 

Pleading    (§  271*)— Amen dment— Vebuioa- 

tioh— Discretion. 

Under  Act  No.  157  of  1912,  the  judge  is 
rested  with  discretion  in  allowing  the  verifica- 
tion of  a  pleading,  and,  as  there  does  not  seem 
to  be  any  abuse  of  his  discretion  in  this  case, 
mg  permission  to  counsel  of  defendant  to  verify 
the  pleading  will  not  be  interfered  with. 

(Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |  819;  Dec.  Dig.  §  271.*] 

Action  by  Fannie  Clark  against  the  Illinois 
Central  Railroad  Company.  Judgment  for 
defendant,  and  plaintiff  applies  for  writs  of 
certiorari  and  mandamus.  Affirmed,  and  re- 
hearing denied. 

Max  K.  Ray  and  S.  C.  Brown,  both  of 
Amite,  for  applicant   Robt  S.  Ellis,  pro  se. 


BREACX,  C.  J.  The  plaintiff  sued  the  de- 
fendant for  damages.  Her  petition  was 
sworn  to,  as  required  by  Act  No.  157  of  the 
year  1912.  She  alleged  the  facts  upon  which 
she  relied  for  the  recovery  of  the  amount  she 
claims.  Specific  facts  were  averred  as  requir- 
ed. Her  complaint  Is  that  there  was  no  veri- 
fication on  the  part  of  the  defendant  of  Its 
answer.  It  was  filed  on  the  20th  of  October, 
1913.  Again,  there  was  another  filing  at 
another  time. 

It  seems  that,  although  twice  filed,  there 
was  no  verification  of  the  answer. 

On  the  28th  day  of  October,  1918,  the  at- 
torney for  defendant  swore  to  the  answer  in 
verification. 

As  there  was  a  general  election  held  on 
that  day,  the  verification  is  attacked  on  the 
ground  that  it  was  a  dies  non. 

The  day  prior  to  this  attempted  verifica- 
tion of  the  answer  by  the  defendant,  plaintiff 
had  filed  a  rule  for  judgment  citing  that  part 
of  the  statute  containing  the  provision  that, 
In  case  of  failure  to  comply  with  it,  the  right 
to  a  judgment  arises. 

The  district  judge  did  not  sustain  relator's 
rule  but  rendered  a  judgment  of  dismissal  of 
plaintiff's  rule. 

The  pleading  and  practice  act  is  cited  by 
plaintiff  in  support  of  her  contention  that 
the  judgment  on  her  rule  was  erroneously 
one  of  dismissal. 

The  requirements  of  the  section  of  the  stat- 
ute are  that,  if  within  ten  days  after  the  pe- 
tition is  filed  the  answer  is  not  verified, 
plaintiff  may  move  for  judgment  upon  peti- 
tion and  answer.  The  allegations  of  fact 
shall  be  taken  as  true. 

Petitioner  complained  of  the  judgment  re- 
fusing the  remedy  asked,  and  represents  that 
she  Is  entitled  to  a  mandate  in  this  court  re- 
versing the  action  of  the  district  judge  and 
directing  that  a  judgment  be  rendered  in  her 
favor. 

The  respondent  judge  states  in  his  answer 
to  her  rule  nisi  in  this  court  that  defendant's 
counsel  appeared  before  him  in  open  court 
to  verify  the  answer,  which  permission  he 
granted  on  the  face  of  the  pleadings  and  on 
the  statement  of  the  clerk  of  court  that  coun- 
sel for  defendant  had  signed  the  verification 
and  sworn  to  It  on  the  date  of  the  jurat  but 
that  the  clerk  had  not  applied  his  official 
signature  to  the  jurat  That  all  the  facts 
having  transpired  in  his  presence  in  the  dis- 
trict court  except  the  signing  of  the  verifica- 
tion, which  was  signed  outside,  according  to 
the  clerk,  he  heard  plaintiff's  counsel  at  the 
time  that  he  presented  his  client's  application 
for  a  judgment,  dismissed  the  rule  of  plain- 
tiff, and  ordered  that  the  defendant  be  per- 
mitted to  verify  the  answer. 

The  learned  judge  added  that  he  acted 
under  that  part  of  the  statute  (No.  157  of 
1912)  which  authorizes  the  court  in  its  discre- 
tion to  allow  the  verification  to  be  supplied 
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or  amended  upon  such  terms  as  to  payment 
of  costs  as  the  court  may  deem  proper. 

The  Judge  further  returns  that,  the  act  be- 
ing new,  he  deemed  It  proper  to  exercise  his 
discretion  in  the  premises,  otherwise  the  act 
might  work  an  injustice. 

We  Infer  that  the  attorney  for  defendant 
believed  that  he  had  verified  the  answer  until 
he  was  Informed  of  the  absence  of  the  clerk's 
signature.  That  Is  one  of  the  statements 
that  we  found  somewhere  in  the  record. 

We  recall  that  on  Tuesday,  October  28, 
1913,  a  general  election  was  held  In  this 
state  to  elect  delegates  to  the  constitutional 
convention  and  the  Railroad  Commission  In 
the  district 

On  the  day  of  a  general  election,  judicial 
and  other  proceedings  are  suspended  under 
provisions  of  the  statutes. 

No  question  but  that  one  taking  an  oath 
to  a  judicial  document  under  the  cited  section 
of  the  act  should  see  that  it  is  complete  and 
not  take  the  chances  of  a  clerk  falling  to 
affix  his  signature  to  the  jurat 

No  great  importance  is  attached  to  the  fact 
that  the  jurat  was  signed  on  the  day  that  the 
election  was  held.  That  would  not  be  suffi- 
cient to  render  a  proceeding  entirely  null  as  it 
was  not  on  a  Sunday  but  on  a  day  when  a  ju- 
dicial oath  may  be  taken  in  case  of  necessity. 

The  district  judge,  we  have  seen,  authoriz- 
ed the  oversight  to  be  cured  by  giving  permis- 
sion to  that  effect.  We  do  not  think  we 
should  recall  the  exercise  of  his  discretion. 
None  the  less,  we  will  mention  that  the  stat- 
ute will  have  to  be  enforced  as  written  to 
accomplish  the  purpose  intended.  We  will 
not  set  aside  the  action  of  the  district  Judge 
who  acted  within  his  discretion,  giving  rea- 
sons therefor.  While  It  Is  true  that  the  dis- 
cretion does  not  Invest  the  court  with  full 
and  unlimited  power,  nevertheless,  whenever 
It  appears  that  the  court  has  acted  in  good 
faith  and  has  been  prompted  by  a  desire 
to  administer  Justice,  we  scarcely  think  that 
his  ruling,  permitting  the  oversight  to  be 
rectified,  should  be  set  aside.  The  court  was 
not  arbitrary ;  he  says  that  the  cause  of  jus- 
tice demanded  the  allowance  of  the  applica- 
tion. We  will  not  Interefere  with  his  exer- 
cise of  that  discretion  on  this  application  for 
a  certiorari. 

For  reasons  stated,  It  is  ordered,  adjudged, 
and  decreed  that  the  rule  nisi  be  recalled  and 
discharged,  plaintiffs  demand  refused,  and 
her  petition  dismissed. 

PROVOSTY,  J.,  takes  no  part;  absent  on 
account  of  sickness. 

On  Application  for  Rehearing. 

LAND,  J.  The  very  section  of  Act  No.  157 
of  1912  which  authorized  the  plaintiff  to 
proceed  by  rule  for  judgment  on  petition  and 
answer  provided: 

"That  in  every  such  case,  the  court  may,  in 
Its  discretion,  allow  the  verification  to  be  sup- 
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phea  or  amended  upon  such  terms  as  to  the 
payment  of  costs  or  otherwise  as  it  may  deem 
proper." 

The  same  section  provides  that  the  court 
may  allow  the  verification  of  the  petition  to 
be  supplied  or  amended ;  and,  In  case  of  an 
Insufficient  verification  by  the  attorney  of  the 
party  or  parties,  It  is  made  the  duty  of  the 
court  to  require  the  pleading  to  be  verified 
by  the  proper  party  within  a  delay  to  be  fixed 
by  the  court 

In  brief,  Act  No.  157  of  1912,  when  there 
Is  want  of  verification  or  a  defective  verifica- 
tion, of  a  petition,  answer,  exception,  or 
other  pleading  Involving  matters  of  fact  pro- 
vides that  the  court  in  its  discretion,  may 
allow  the  verification  to  be  supplied  or 
amended  on  such  terms  as  to  the  payment  of 
costs  or  otherwise  as  the  judge  may  deem 
proper. 

Hence  the  statute  as  a  whole  confirms  our 
conclusion  that  the  judge  was  vested  with 
discretion  to  allow  the  verification  of  the  an- 
swer to  be  amended  or  supplied. 

Rehearing  refused. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part 

(134  La.) 

No.  19,562. 

PLATT  v.  VICKSBURG,  S.  &  PACIFIC  RY. 
CO. 

(Supreme  Court  of  Louisiana.   Jan.  5,  1914. 
Rehearing  Denied  Feb.  2,  1914.) 

(Syllabus  ly  the  Court.) 

L  Railroads  (8  326*)—  Passing  Between 
Standing  Cabs  —  Contbibutoby  Negli- 
gence. 

It  is  negligence  for  one  to  attempt  to  pass 
between  two  cars  of  a  train  coupled  to  an  en- 
gine which  is  standing  still,  and  may  move  at 
any  moment,  and  one  who  has  been  injured 
while  so  doing  will  not  be  allowed  to  recover 
on  the  ground  that  ,  the  train  was  blocking  a 
street  or  passageway' for  an  unreasonable  length 
of  time. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  §§  1037-1042;  Dec.  Dig.  §  326.*] 

2.  Railboadb  (f  381*)  —  Passing  Between 
Stanoing  Cabs  — Contbibutobt  Negli- 
gence. 

A  plaintiff  attempting  to  cross  between 
cars  of  a  train  standing  still  cannot  escape  the 
legal  effects  of  his  negligence  by  asserting  that 
there  was  no  danger  in  crossing  while  the  train 
was  still,  but  there  was  danger  only  when  it 
moved,  because  it  was  his  failure  to  anticipate 
that  the  train  would  move  that  constituted  neg- 
ligence on  his  part 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  88  1285-1293;  Dec  Dig.  8  381.*] 

3.  Railboaos  (8  304*)— Passing  Between 
Standing  Cabs—  Personal  Injuries— Neg- 
ligence. 

There  is  no  obligation  resting  on  a  train 
crew  to  assume  that  some  one  will  take  the 
risk  of  crossing  between  the  cars  of  the  train, 
and  unless  it  can  be  shown  that  the  crew  knew 
that  some  one  was  doing  so,  and  moved  the 
train  in  spite  of  that  fact  the  railroad  com- 
pany will  not  be  liable  to  one  so  injured. 

f  Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8  904;  Dec.  Dig.  8  304.*] 
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4.  Railroads  (|   336*)—  Passing  Between 
Standing  Cabs — negligence. 

The  fact  that  a  signal  to  start  a  train  Is 
i     given  by  the  fireman,  instead  of  the  conductor, 
who  should  have  given  it,  does  not  justify  one 
in  crossing  between  two  cars  that  might  be 
;     moved  at  any  moment,  and  certainly  cannot  be 
said  to  be  the  proximate  cause  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  DJ*  H  1028,  1084,  1086-1088;  Dec  Dig. 

Appeal  from  Sixth  Judicial  District  Court, 
Parish  of  Ouachita;  James  P.  Madison, 
Judge. 

Action. by  J.  W.  Piatt  against  the  Vicks- 
burg,  Shreveport  &  Pacific  Railway  Com- 
pany. From  judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

A.  A.  Gunby,  of  Monroe,  for  appellant 
Stubbs,  Russell  ft  Theus,  of  Monroe,  for  ap- 
pellee. 

BREAUX,  a  J.  Personal  Injury  suit  for 
$5,000  damages,  decided  by  the  court  with- 
out a  Jury.   Plaintiff's  demand  rejected. 

On  the  morning  of  the  16th  day  of  Feb- 
ruary, 1912,  plaintiff,  a  traveling  salesman, 
boarded  the  7:15  train,  west  bound,  of  the 
defendant  company,  and  stopped  at  Chou- 
drant  to  canvass  for  business,  and  thereaf- 
ter, at  about  8 :40  a.  m.  to  take  the  east-bound 
train.  There  was  a  difference  in  time  of 
the  two  passenger  trains  of  35  minutes, 
which  time  was  taken  up  in  canvassing. 
Plaintiff  hastened  in  his  canvassing  work, 
heard  the  east-bound  train's  whistle,  took  up 
his  hand  satchel,  and  ran  toward  the  depot, 
a  distance  of  about  150  feet  from  the  store 
at  which  he  was  when  he  heard  the  whistle. 

A  west-bound  freight  train  stopped  at  or 
near  the  depot.  Two  men  in  front  of  plain- 
tiff were  going  in  the  same  direction.  They 
passed  on  their  way  to  the  depot  in  an  open- 
ing of  about  3  feet  between  two  of  the 
freight  cars. 

Plaintiff  thought  the  freight  train  would 
not  move  until  the  passenger  train  had  pass- 
ed. He  evidently  thought  that  a  few  sec- 
onds were  all  that  was  necessary  for  him  to 
pass  without  accident. 

He  was  passing  between  the  cars;  the 
engineer  suddenly  In  backing  "took  up  the 
slack"  in  order  to  start  on  its  way.  In  the 
movement  of  the  cars,  plaintiff's  foot  was 
caught  and  crushed,  inflicting  excruciating 
pain,  and  causing  severe  Injury. 

Plaintiff  charged:  That  the  negligence  of 
defendant  Is  the  cause  of  his  Injury.  That 
the  road  was  illegally  and  wrongfully  block- 
ed by  defendant's  train  for  more  than  20 
minutes  before  the  arrival  of  the  east-bound 
train.  That  he  and  other  passengers  were 
compelled  to  pass  through  the  freight  cars 
or  climb  over  or  pass  under  the  cars.  That 
defendant's  employes  should  have  uncoupled 
the  cars,  and  left  the  highway  clear,  and  the 
approach  to  the  depot  unobstructed. 

Defendant  filed  a  general  denial.  While 


admitting  plaintiff's  injury,  it  averred  that 
it  was  due  to  his  negligence  and  reckless- 
ness in  suddenly,  without  necessity,  and 
without  notice  to  or  knowledge  of  its  train- 
men, attempting  to  cross  by  climbing  over 
the  couplers  between  the  freight  cars  which 
were  a  part  of  and  coupled  to  its  ' freight 
train. 

Facts. 

[1-3]  For  16  months  preceding  the  day  on 
which  plaintiff  was  injured,  he,  as  travel- 
ing agent,  made  hasty  trips  to  Choudrant 

The  following  is  a  description  of  the  lo- 
cality: 

The  main  highway  runs  north  and  south, 
and  passes  at  the  west  end  of  the  depot. 
There  are  two  side  tracks  north  of  the  main 
line  along  the  depot  that  cross  the  public 
highway;  they  are  about  10  feet  apart. 
The  side  track  next  to  the  main  line  is  about 
50  rail  lengths  long  east  and  west;  it  ex- 
tends about  17  rails  in  length  west  of  the 
depot,  and  15  rails  in  length  west  of  the 
place  where  the  plaintiff  was  hurt 

On  the  day  that  the  plaintiff  was  injured 
there  was  a  west-bound  freight  train  on 
the  side  of  the  track  next  to  the  main  line, 
and  it  was  there  at  the  time  that  the  east- 
bound  passenger  train  pulled  up  to  the  depot 
The  freight  train  had  stopped  to  let  the  pas- 
senger train  pass.  It  had  been  at  Choudrant 
15  or  20  minutes  waiting  for  the  east-bound 
passenger  train  to  pass.  It  was  across  the 
highway ;  in  other  words,  it  blocked  up  the 
road  which  led  to  the  depot  There  was  a 
passageway  to  the  depot  When  blocked  as 
It  was  on  the  day  the  plaintiff  was  hurt,  one 
would  have  to  pass  under  the  train  or  be- 
tween the  cars,  if  he  passed  over  the  near- 
est pathway  to  the  depot 

The  freight  train  in  question  never  stops 
at  Choudrant  except  to  let  other  trains  pass. 
At  times  it  is  uncoupled;  at  other  times  it 
Is  not  It  obstructs  the  highway  where  not 
uncoupled. 

We  are  well  aware  that  it  is  dangerous 
to  climb  between  the  cars  of  a  freight  train 
coupled  and  ready  to  move,  particularly 
when  an  engine  is  attached  to  the  train. 

Choudrant  is  a  small  place,  where  there 
are  six  business  houses  and  a  drug  store. 

Persons  wishing  to  cross  sometimes  go 
through  the  train;  at  other  times  they  go 
around  the  engine,  or  around  the  caboose  at 
the  other  end. 

The  contention  of  plaintiff  is  that  if  the 
engineer  just  before  moving  had  been  looking 
toward  the  rear  of  the  train,  he  could  have 
seen  the  three  men  passing  through  the  train 
— Kidd  first,  second  the  plaintiff,  and  an- 
other man. 

When  plaintiff  attempted  to  pass,  and  was 
hurt,  the  care  were  coupled,  the  engine  fas- 
tened to  the  train.  There  was  nothing  to 
indicate  that  the  train  was  about  to  move. 
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Plaintiff  complains  that  no  bell  was  sounded ; 
no  notice  was  given.  There  was  no  flagman 
about  nor  a  switchman. 

Plaintiff's  foot  was  caught  between  the 
freight  cars  which  he  passed  when  the  train 
passed  to  take  up  the  slack.  The  movement 
In  thus  taking  up  the  slack  was  backward 
about  three  or  four  feet  His  foot  was 
crushed;  there  was  a  laceration  on  the  top 
of  the  foot,  and  there  were  fractures  and 
contused  wounds,  which  are  always  very 
painful.  It  was  not  possible  for  him  to  walk 
on  his  foot  for  five  or  six  weeks,  and  then 
he  could  walk  only  by  using  crutches. 

The  plaintiff  as  a  witness  stated  that,  In 
attempting  to  pass,  he  had  put  his  suit  case 
on  the  coupler,  and  vaulted  up,  and  Just  as 
he  straddled  the  coupler  the  engineer  backed 
the  train. 

It  was  stated  by  witnesses  for  plaintiff 
that,  if  he  had  passed  in  front  of  the  engine, 
instead  of  between  the  cars,  he  would  not 
have  had  time  to  board  the  passenger  train. 

One  of  the  witnesses  for  plaintiff  testified 
that  he  had  often  passed  between  two  cars ; 
he  caught  the  grab  handle  on  each  car,  and 
Jumped  upon  the  coupling,  and  vaulted  to  the 
other  side,  a  matter  of  a  second  or  two. 

All  the  witnesses  agree  in  stating  that  in 
any  case  it  is  dangerous  to  pass  between  two 
cars,  particularly  if  they  move  at  the  time. 

When  the  slack  is  bunched,  there  are  about 
18  Inches  between  the  cars.  When  the  slack 
is  out,  the  distance  between  the  two  cars  is 
about  8  feet,  sufficient  room  to  permit  a 
person  to  pass. 

There  are  safety  appliances,  grablrons,  for 
trainmen  when  It  is  necessary  to  go  between 
the  cars.  When  a  trainman  goes  between 
the  cars,  he  notifies  the  engineer.  There  are 
self-couplers,  to  the  end  of  obviating  the 
necessity  of  going  between  the  cars- 
Even  If  the  cars  had  been  uncoupled,  wit- 
nesses for  defendant  testified  that  they  would 
have  been  coupled  upon  the  coming  of  the 
east-bound  passenger  train,  which  was  very 
near. 

The  people  of  the  town,  in  going  to  or  re- 
turning from  the  depot,  pass  over  an  open 
space.  The  depot  is  on  the  south  side  of  the 
three  tracks;  passengers  step  from  the 
ground  to  the  platform  on  the  west  end  of  the 
depot  The  main  line  is  the  nearest  to  the 
depot;  further  north  Is  a  switch  at  about 
500  yards  from  the  depot  The  following 
description  by  one  of  the  witnesses  is  taken 
as  correct 

"There  are  two  side  tracks  north  of  the  main 
line  along  the  depot  that  cross  this  public  high- 
way. They  are  about  10  feet  apart.  The  side 
track  next  to  the  main  line  is  about  50  rail 
lengths  long  east  and  west  and  it  extends  17 
rails  long  to  the  west  of  the  depot,  and  about 
15  rails  west  where  the  plaintiff  was  hurt.  The 
freight  train  was  not  opened  across  the  high- 
way; it  blocked  up  the  road  which  led  to  the 
depot" 

Witnesses  familiar  with  the  open  highway 
testified  that  it  was  easy  to  see  the  three  per- 


sons, Including  the  plaintiff,  as  they  walked 
across  on  the  day  of  the  accident  But  de- 
fendant's engineer  and  the  fireman  testified 
positively  that  they  did  not  see  them.  This 
assertion  is  sought  to  be  met  by  plaintiff  by 
the  statement  that  they  did  not  see  these  men 
because  "they  did  not  look  back."  Plaintiff 
says  further  that  the  rules  require  that  those 
in  charge  of  the  train  "look  back"  before 
starting;  that  instead  of  observing  these 
rules,  the  employes  were  intent  on  going 
ahead,  and  were  watching  the  western  switch. 

There  is  testimony  on  the  part  of  the  plain- 
tiff to  sustain  the  proposition  that  in  passing 
between  two  freight  cars,  standing  still,  it  is 
not  difficult  to  jump  across  the  couplers,  that 
there  are  two  iron  rails  that  run  up  the  end 
of  the  car,  and  that  an  active,  young  man  can 
catch  these  rods,  and  walk  over  the  couplings, 
which  are  about  three  feet  above  the  ground. 

The  facts  are  that  the  plaintiff,  incumbered 
with  his  grip,  did  not  attempt  to  vault  over 
the  couplings;  on  the  contrary,  he  placed  it 
in  front  of  him  on  one  of  the  croaspieces,  and 
sought  to  step  over  while  holding  onto  the 
grip,  which  added  to  the  danger  in  passing 
between  two  freight  cars. 

It  is  true,  as  stated,  that  there  Is  no  danger 
If  the  cars  will  only  stand  still ;  but  if  mov- 
ing there  is  imminent  danger,  particularly  if 
one  attempts  to  step  on  the  bulkhead  or  any 
part  of  the  coupling. 

The  proposition  of  the  plaintiff  at  this 
point  is  that  the  danger  only  arose  at  the 
moment  that  the  train  jerked  backward. 
That  was,  as  we  think,  the  dangerous  mo- 
ment which  he  should  have  avoided  by  not 
attempting  to  cross  as  the  plaintiff  did. 

The  engineer  says  that  he  rang  the  bell 
just  before  taking  up  the  slack.  He  does  not 
know  whether  or  not  he  blew  the  whistle. 
He  did  not  remember  whether  he  did  or  not 

[4]  Another  point  urged  by  plaintiff  is  that 
defendant's  conductor  wss  not  the  one  who 
gave  the  signal  to  start;  that  it  was  given 
by  the  fireman ;  that  this  was  not  in  accord- 
ance with  the  rules  of  the  company. 

There  is  a  rule  upon  the  subject  copied 
In  the  record. 

The  signal,  whether  given  by  one  of  the 
employes  instead  of  another,  did  not  justify 
the  plaintiff  in  attempting  to  cross  between 
the  two  cars  at  that  particular  time,  nor  da 
we  think  that  the  uncertainty  as  to  whether 
the  whistle  blew  or  not  at  that  time  Is  of  the 
greatest  moment  in  determining  the  Issues  of 
the  case  for  reasons  that  we  will  state  later 
in  considering  the  law  of  the  case. 

There  Is  no  evidence  to  support  plaintiff's 
contention  that  the  engineer  or  any  other  em- 
ploye of  the  defendant  knew  at  the  particular 
moment  of  taking  up  the  slack  just  prior  to 
starting  that  the  plaintiff  and  the  others  who 
passed  about  the  same  time  were  attempting 
to  cross  between  these  two  trains.  It  would 
have  been  criminal  negligence  on  the  part  of 
defendant's  employes  if  they  had  had  knowU 
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edge,  and  had  none  the  less  backed  the  train 
and  endangered  the  life  of  plaintiff  and  that 
of  the  other  two  who  passed  over  about  the 
same  time 

The  second  position  of  plaintiff  at  this  time 
is  that,  if  these  employes  did  not  know  that 
he  and  others  were  crossing  between  the  two 
cars,  they  should  have  known  it. 

The  employes  of  the  defendant  road  had  no 
reason  to  assume  that  plaintiff  would  take 
the  risk  of  crossing  with  a  grip  in  his  hand, 
and  attempt  to  pass  over  couplings. 

We  have  found  no  decision  in  our  Jurisdic- 
tion directly  in  point  upon  the  subject;  but 
in  the  highly  trustworthy  work  of  Thompson 
on  the  Law  of  Corporations,  §  2901,  it  is  said, 
In  substance,  that,  although  it  is  the  duty  of 
the  railroad  company  to  have  its  trains  con- 
veniently in  hand  to  allow  men  to  pass  to  the 
depot  to  take  passenger  trains  without  expos- 
ing themselves  to  injury,  yet  a  passenger  who 
finds  a  freight  train  with  steam  up  (we  will 
add  especially  as  in  this  instance),  and  block- 
ing the  way,  by  crawling  under  or  passing 
through  it,  without  permission  or  notice  to 
any  one  In  charge  of  the  train,  ie  negligent 
The  fact  is  that  there  was  no  great  distance 
to  repair  to  the  end  of  the  train  and  go 
around.  There  is  testimony  that  it  was  about 
200  feet  Plaintiff  had  heard  the  whistle  of 
the  incoming  passenger  train;  had  he  left 
a  minute  or  two  earlier,  he  would  have  had 
time  to  reach  the  depot  and  to  avoid  the  ac- 
cident 

Plaintiff,  as  before  mentioned  above,  is  a 
traveling  agent  doubtless  familiar  with  the 
rules  followed  in  running  trains.  He  must 
have  known  that  it  was  about  the  time  that 
the  freight  train  would  move  in  order  to 
prepare  to  continue  on  its  way. 

Witnesses  for  plaintiff  testified  that  it  Is 
dangerous  to  climb  between  cars  of  a  freight 
train  coupled  together,  and  about  to  move. 

R.  M.  Richmond,  a  witness  for  plaintiff, 
testified  that  the  cars  were  coupled,  and  in 
plain  view.  If  there  is  an  engine  attached 
to  the  train,  this  witness  said  that  it  would 
be  dangerous.  This  witness  further  said  that 
It  would  be  dangerous  at  any  time  to  pass  be- 
tween the  cars. 

Sanderson,  another  witness  for  plaintiff, 
•aid: 

"We  all  know  that  It  is  dangerous  if  the 
train  is  about  to  move,  and  that  there  is  danger 
at  any  time  when  there  is  an  engine  hitched  to 
the  train." 

Another  of  plaintiff's  witnesses,  M.  E. 
Kidd,  testified  that  if  there  is  an  engine 
coupled  to  the  train,  there  is  danger.  Still 
another  witness  for  plaintiff  said  that  it  is 
always  dangerous  to  go  between  two  cars 
coupled,  and  that  sometimes  a  traveling  man 
has  to  take  risks,  or  else  spend  a  whole  day 
to  Choudrant 

We  will  add  that  one  should  not  incur  too 
great  a  risk  to  avoid  a  day's  stay  in  a  vil- 
lage necessarily  dull,  if  one  has  nothing  to  do. 


The  engineer,  Watt,  witness  for  defend- 
ant testified  that  crossing  a  made-up  freight 
train  is  dangerous  at  all  times  when  there 
is  a  live  engine  attached. 

Burnside,  also  another  witness  for  defend- 
ant was  equally  as  certain  that  it  is  dan- 
gerous to  cross  over  the  drawhead  between 
the  cars.   It  is  taking  desperate  chances. 

But  the  burden  of  plaintiff's  complaint  is 
that  defendant  is  liable  because  the  cars 
were  not  uncoupled  at  the  time,  and  no  space 
was  left  for  those  whose  business  it  was 
to  pass. 

This  view  is  not  sustained  by  precedent  in 
other  Jurisdictions.  (There  is  no  decision  di- 
rectly upon  the  subject  in  our  own  jurisdic- 
tion.) In  Andrews  v.  Central  R.  R.  Co.,  86 
Ga.  192,  12  S.  B.  213,  10  L.  R.  A  58,  the 
railroad  had  placed  an  Impassable  obstruc- 
tion at  a  crossing.  None  the  less,  the  court 
held  in  substance,  if  a  person  attempted  to 
pass  between  the  cars  by  climbing  over  the 
buffers,  if  injured  by  a  sudden  movement  of 
the  train,  he  cannot  recover,  unless  those  in 
charge  of  the  train  knew  of  his  attempt  to 
cross,  or  had  notice  of  his  exposure  to  dan- 
ger. 

This  is  a  correct  principle,  and  It  underlies 
the  decisions  upon  the  subject  The  ques- 
tion was  considered  by  the  Supreme  Court 
of  Arkansas.  It  was  said  in  the  opinion,  if 
an  engine  is  attached  to  a  standing  train,  or 
is  about  to  be  attached  to  it,  and  the  train 
is  ready  to  move,  and  the  plaintiff  attempted 
to  cross  between  the  cars,  and  was  hurt,  the 
defendant  was  not  liable.  The  court  added, 
among  statements  from  testimony  most  fa- 
vorable' to  plaintiff,  that  If  he  cast  himself 
upon  a  known  danger,  and  took  a  risk  known 
or  apparent  of  falling  and  hurting  himself, 
he,  not  the  railroad,  was  the  proximate  cause. 
The  court  said  in  substance  that  under  the 
circumstances,  as  a  matter  of  law,  he  was 
guilty  of  negligence  which  approximately 
was  the  cause  of  the  accident  of  which  he 
complains. 

Taking  this  case  as  a  whole,  from  which 
we  have  only  inserted  extracts  which  barely 
do  justice  to  the  case,  it  is  very  similar  to 
the  one  before  us  for  decision.  Curtis  v. 
Railroad  Co.,  96  Ark.  394,  131  S.  W.  947,  34 
L.  R.  A.  (N.  S.)  466,  Ann.  Cas.  1912B,  685. 

In  another  case  it  is  held  that  one  attempt- 
ing to  cross  a  train  that  has  a  live  engine 
attached  to  move  the  train  at  any  time,  but 
which  Is  standing  still  on  a  private  crossing, 
which  he  is  entitled  to  use,  acts  at  his  peril, 
and  the  railway  company  is  not  liable  for 
the  accident  to  the  one  who  placed  himself 
In  peril,  unless  his  danger  is  discovered  in 
time  to  prevent  the  accident 

A  similar  view  is  expressed  in  33  Cyc.  99S, 
and  in  Memphis  R.  R.  Co.  v.  Copeland,  61 
Ala.  376. 

Learned  counsel  for  plaintiff  quotes  from 
the  decisions  of  this  court  in  support  of  his 
client's  contention.  In  the  cited  case  of  Bell 
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v.  Railroad  Co.,  182  La.  88,  60  South.  1029, 
43  L.  R.  A.  (N.  S.)  740,  recently  decided,  It 
was  said  "that  travelers  or  others  having 
lawful  occasion  to  go  that  way"  (referring  to 
the  way  followed  by  the  one  who  was  In- 
jured) the  company  Is  under  obligation  to 
keep  it  free  from  danger. 

The  difference  between  that  case  and  the 
one  In  hand  Is  obvious.  In  the  cited  case  the 
plaintiff,  who  was  injured,  was  found  not 
at  fault,  while  In  the  present  case  it  was 
found  that  plaintiff  assumed  risks. 

Learned  counsel  cites  three  of  the  decisions 
of  this  court:  The  Downing  Case,  104  La. 
008,  29  South.  207;  Lampkin  Case,  105  La. 
418,  29  South.  952,  88  Am.  St  Rep.  245; 
and  Taylor  Case,  123  La.  768,  49  South.  518, 
In  which  It  was  held  that  the  company  is 
liable  for  its  negligence,  its  want  of  reason- 
able care  when  connected  with  the  Injury  in- 
flicted. We  do  not  find  in  them  the  applica- 
tion for  which  plaintiff  contends. 

If  we  were  to  concede  the  position  taken 
by  plaintiffs  learned  counsel,  it  would  lead 
to  the  conclusion  for  which  he  so  ably  ar- 
gues. But  the  decisions,  instead  of  support- 
ing his  views,  preclude  the  possibility  of  ar- 
riving at  the  conclusion  for  which  he  con- 
tends. 

In  the  Downing  Case,  also  cited  by  plain- 
tiff, the  company,  it  was  held,  owed  excep- 
tional diligence.  Tbat  decision  rests  upon 
the  broad  principle  that  the  injury  would 
not  have  been  suffered  had  proper  diligence 
been  exerted;  that  not  only  they  were  not 
diligent,  but  the  court  found  in  substance 
that  the  accident  was  due  to  the  negligence 
of  defendant's  employes;  and  that  it  could 
not  excuse  Its  own  fault  by  charging  plain- 
tiff with  contributory  negligence.  Not  the 
case  here. 

The  same  is  true  of  the  other  decisions  of 
this  court  cited  by  plaintiff. 

We  will  add  that,  however  much  a  rail- 
road company  should  avoid  stopping  Its  trains 
across  a  public  road  even  In  a  small  village, 
the  remedy  for  the  abuse  of  trains  in  this 
respect  on  the  part  of  passengers  is  not  in 
passing  between  the  cars  nor  under  nor  above 
the  cars. 

For  reasons  stated,  the  judgment  appealed 
from  Is  affirmed. 

(134  La.) 

No.  19,729. 
NESSEN  v.  CITY  OF  NEW  ORLEANS. 
(Supreme  Court  of  Louisiana.    Jan.  19,  1914.) 

(Syllabus  by  the  Court.) 

L  Municipal  Corporations  (§  755*)  — Ob- 
struction of  Streets— Liability  fob  Dam- 
ages. 

Section  14  of  Act  No.  45  of  1896,  requires 
the  city  of  New  Orleans,  "to  keep  open  and  free 
from  obstructions  all  streets."  The  right  of 
the  citizen  to  recover  damages  for  injuries  sus- 
tained by  reason  of  the  failure  of  a  municipal 
corporation  to  discharge  the  mandatory  duty 


thus  imposed  is  beyond  question.  McCormack 
y.  Robin  et  al,  126  La.  598,  52  South.  779, 
139  Am.  St  Rep.  549. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1587,  1589,  1590; 
Dec.  Dig.  f  755 .•] 

2.  Municipal  Ordinances— Warning  of  Ob- 
structions. 

The  ordinances  of  the  city  of  New  Orleans 
require  excavations  and  obstructions  in  public 
streets  to  be  indicated  by  red  lights  during  the 
night,  in  order  to  prevent  accidents  liable  to 
otherwise  happen. 

3.  Municipal  Corporations  (5  794*)  — Ob- 
struction of  Streets— Duty  to  Warn. 

The  stretching  of  wire  ropes  along  a  public 
thoroughfare  a  few  feet  above  the  level  of  the 
pavement  creates,  especially  at  night  a  dan- 
gerous obstruction,  of  which  the  public  should 
have  timely  notice  and  warning,  by  proper  dan- 
ger signals. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1653;  Dec.  Dig.  § 
794.*] 

4.  Municipal  Corporations  (J  821*)  —  Ob- 
struction of  Streets— Contributory  Neg- 
ligence. 

A  citizen  has  the  right  to  assume  that  the 
street  is  in  a  reasonably  safe  condition  for 
travel,  and  is  not  as  a  matter  of  law,  guilty  of 
negligence  in  attempting  to  run  across  the 
street,  in  the  usual  manner  in  order  to  catch 
a  car. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §J  1745-1757;  Dec 
Dig.  §  821.*j 

5.  Municipal  Corporations  (§  775*)  —  Ob- 
struction of  Streets— Personal  Injuries 
—Liability  of  Oity. 

The  city  of  New  Orleans  is  responsible  in 
damages  for  a  death  of  a  citizen,  who,  at  night, 
without  notice  or  knowledge  of  the  existence  of 
the  obstruction,  ran  against  a  wire  rope  placed 
in  the  street  by  direction  of  the  municipal  au- 
thorities, and  was  thereby  mortally  injured. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1630;  Dec.  Dig.  § 
775.*] 

6.  Municipal  Corporations  (§  821*)  —  Ob- 
struction of  Streets— Death  of  Pedes- 
trian—Contributory Negligence— Ques- 
tion for  Jury. 

In  such  a  case,  the  question  of  contribu- 
tory negligence  on  the  part  of  the  deceased  is 
one  peculiarly  within  the  province  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §§  1745-1757;  Dec. 
Dig.  i  82L*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Thos.  C.  W.  Ellis,  Judge. 

Action  by  Mrs.  Florence  Nessen,  individual- 
ly and  as  tutrix,  against  the  City  of  New  Or- 
leans. From  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

I.  D.  Moore,  City  Atty.,  and  John  J.  Reil- 
ley,  Asst  City  Atty.,  both  of  New  Orleans, 
for  appellant  H.  W.  Robinson  and  E.  M. 
Stafford,  both  of  New  Orleans,  for  appellee. 

LAND,  J.  William  Martin,  about  8:15  p. 
m.  on  February  12,  1912,  left  his  place  of 
business  near  the  corner  of  Carondelet  and 
Canal  streets,  and,  while  hurrying  to  catch 
a  car,  ran  against  a  small  wire  rope,  which 
bad  been  strung  on  posts  along  the  outer 
edge  of  the  sidewalk  in  Canal  street  at  the 


•For  other  cases  see  same  toplo  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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instance  of  the  municipal  authorities  of  the 
dty  of  New  Orleans. 

The  wire  rope  was  stretched  several  feet 
above  the  level  of  the  sidewalk.  Martin  fell 
over  the  rope,  and  struck  the  pavement  with 
such  force  as  to  cause  a  dislocation  of  the 
bones  of  his  neck.  Martin  expired  in  a  taxi- 
cab  while  on  his  way  to  his  home. 

Martin's  widow  and  minor  children  insti- 
tuted this  suit  to  recover  damages  in  the 
amount  of  $25,000. 

Petitioners  represent  that  the  wire  rope 
was  Intended  to  keep  back  crowds  of  persons 
while  the  carnival  processions  were  passing 
along  Canal  street ;  that  the  city  was  grossly 
negligent  in  erecting  said  barrier  four  days 
before  any  of  the  expected  parades;  that  the 
said  rope  was  made  of  galvanized  wire  of 
neutral  tint,  difficult  to  see  by  day,  and  Im- 
possible to  see  in  the  dusk  or  at  night;  that 
obstructions'  of  streets  are  prohibited  by  city 
ordinance,  unless  distinctly  marked  so  as  to 
indicate  danger;  that  the  obstruction  in 
question  could  have  been  made  distinguish- 
able by  placing  on  it  cloths  of  bright  color, 
which  was  done  later  In  the  same  week ;  and 
that  neither  the  city  council  nor  any  of  its 
officers  or  agents  had  the  power  to  obstruct 
said  street 

The  defendant,  after  pleading  the  general 
Issue,  specially  averred  as  follows: 

"Respondent  avers  that  in  the  exercise  of 
its  police  power  it  did  cause  to  be  constructed 
a  wire  rope  along  the  principal  streets  of  the 
city  of  New  Orleans  on  or  about  the  12th  day 
of  February,  1912 :  that  the  stretching  of  this 
wire  rope  during  the  Mardi  Gras  season  was 
in  the  interest  of  the  general  public,  in  which 
the  dty  of  New  Orleans  had  no  pecuniary  in- 
terest, and.  Instead  of  being  a  negligent  act 
the  officials  of  the  city  of  New  Orleans  had 
every  reason  to  believe  it  was  a  wise  and  pru- 
dent forethought  to  protect  the  general  public 
and  preserve  the  order  and  discipline  of  the 
Mardi  Gras  parades." 

"Respondent  further  shows  that,  being  an  old 
resident  of  the  city,  the  decedent  should  have 
anticipated  meeting  with  the  temporary  ob- 
struction in  question,  and  that  his  failure,  at 
the  time,  to  exercise  care  and  attention  con- 
tributed to  the  accident  and  bars  his  right  to 
recover." 

The  case  was  tried  before  a  Jury,  which 
found  a  verdict  for  $10,000  in  favor  of  the 
plaintiffs.  The  defendant  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  judg- 
ment was  rendered  pursuant  to  the  verdict. 

The  defendant  has  appealed;  and  the 
plaintiffs  have  answered,  praying  for  an  In- 
crease In  the  amount  awarded  by  the  verdict 
and  judgment 

[4,  f  ]  It  was  admitted  that  the  diameter  of 
the  wire  rope  was  »/ie  of  an  inch,  and  that 
it  was  placed  41  inches  above  the  sidewalk, 
and  was  made  of  galvanized  steel  wire,  of  a 
grayish  color. 

This  wire  was  strung  along  the  edges  of 
the  neutral  ground  in  Canal  street  and  along 
the  edges  of  the  sidewalks,  for  the  purpose 
of  seeping  the  street  open  for  the  usual  pa- 
rades during  the  Mardi  Gras  season. 


The  street  intersections  were  left  open  for 
the  convenience  of  the  public  This  custom 
of  wiring  the  streets  commenced  in  the 
year  1906,  and  has  continued  down  to  the 
present  time. 

The  mayor  testified  as  follows: 

"Q.  Why  was  it  done? 

"A.  Because  there  were  a  great  many  acci- 
dents. I  have  lived  here  all  my  life,  and  I  was 
identified  with  it  and  had  the  experience  to  see 
that  there  were  a  great  many  accidents  occur- 
ring every  year.  People  were  trampled  upon 
by  the  horses  prancing  in  the  parade,  and  there 
was  a  demand  that  something  be  done  to  con- 
trol the  crowds  that  appeared  on  the  principal 
streets.  •  •  •  Well,  we  found  it  was  ab- 
solutely necessary  to  do  it.  The  carnival  is  one 
of  the  institutions  of  the  dty  of  New  Orleans. 
It  had  to  be  carried  on  with  the  least  detriment 
to  the  people.  Yon  could  not  successfully,  with 
the  growing  population  of  the  city,  and  the  tre- 
mendous crowds  that  come  here  every  year, 
hope  to  carry  out  these  parades  without  a  rop- 
ing of  the  streets.  *  *  *  The  city  is  put  to 
an  expense  of  between  $700  and  $800  per  year 
to  do  it,  and  it  does  not  get  anything  out  of  it 
except  the  protection  of  its  citizens. ' 

The  mayor  further  testified  that  he  had 
seen  crowds  checked  and  controlled  by  means 
of  wire  ropes  in  Washington,  D.  C,  and  in 
the  dty  of  New  York;  and  that  this  system 
in  the  city  of  New  Orleans  had  caused  no 
serious  accident  prior  to  the  death  of  Martin, 
in  1912. 

The  city  electrician  testified  that  the  wiring 
of  the  streets  since  1905  has  been  done  under 
his  supervision ;  that  the  wiring  in  1912  com- 
menced on  February  11th,  and  it  was  abso- 
lutely necessary  to  commence  the  work  on 
that  day  in  order  to  complete  the  wiring  in 
time  for  the  first  parade  on  February  15th ; 
and  that  it  took  about  five  days  to  wire  the 
prindpal  thoroughfares.  The  same  witness 
testified  that  openings  were-  left  at  all  the 
street  Intersections,  which  are  always  well 
lighted  at  night 

Martin,  on  the  evening  in  question,  was 
seen  by  two  of  his  witnesses  standing  In 
front  of  the  cigar  store,  corner  of  Carondelet 
and  Canal  streets,  with  an  overcoat  on  his 
arm.  Martin's  Intention  was  to  take  a  Dau- 
phine  street  car  operating  on  the  neutral 
ground  in  Canal  street  The  witnesses  ob- 
served Martin  start  and  run  forward,  as  if 
to  catch  a  car  passing  along  the  neutral 
ground.  The  witnesses  did  not  see  Martin 
strike  the  wire,  but  saw  him  prone  on  the 
pavement  immediately  beyond  the  wire.  The 
circumstantial  evidence  shows  that  Martin 
ran  against  the  wire  with  suffldent  momen- 
tum to  throw  him  over  the  obstruction  and 
head  foremost  on  the  pavement  The  coro- 
ner found  on  Martin's  chest  a  bruised  mark, 
some  four  or  five  inches  long  and  half  an  inch 
or  more  wide,  evidently  caused  by  his  impact 
with  the  wire.  Martin  was  39  years  old, 
weighed  about  200  pounds,  and  was  in  vigor- 
ous health  at  the  time  of  the  accident  The 
wire  was  placed  on  the  edge  of  the  sidewalk 
while  Martin  was  engaged  in  his  dally  work 
In  his  place  of  business  on  Carondelet  street 
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very  near  Its  Intersection  with  Canal  There 
is  not  a  tittle  of  evidence  to  suggest  that  Mar- 
tin had  any  knowledge  of  the  wire  obstruc- 
tion in  the  latter  street  He  surely  would 
not  have  run  against  the  wire  if  he  had  re- 
ceived any  notice  of  its  existence.  The  late 
B.  R.  Form  an,  Esq.,  a  distinguished  member 
of  the  bar,  testified  that  the  wire  even  in  day- 
light was  difficult  to  perceive,  and  that  he 
himself,  on  the  day  of  the  accident,  had 
struck  against  the  wire  on  three  different  oc- 
casions The  same  witness  further  testified 
that  his  sight  was  good.  It  did  not  need  the 
testimony  of  this  witness  to  prove  that  it 
was  far  more  difficult  to  see  the  wire  at 
night 

Martin,  if  he  had  not  been  stopped  by  the 
wire  obstruction,  would  have  passed  from  the 
sidewalk  to  the  intersection,  a  very  short 
distance.  In  a  similar  case,  this  court  held 
that  a  pedestrian  is  not  confined  to  the  regu- 
lar crossing,  but  may  use  any  part  of  the 
street  and  may  run  to  catch  his  car.  Weber 
v.  Union  Dev.  &  Const  Ob.,  118  La.  77,  42 
South.  Q52, 12  Ann.  Cas.  1012. 

A  pedestrian  has  the  right  to  assume  that 
the  street  is  reasonably  safe  for  passage.  Id.; 
McOormack  v.  Robin,  126  La.  598,  52  South. 
779,  139  Am.  St  Rep.  549.  On  the  facta  of 
the  case,  we  would  not  be  justified  in  setting 
aside  the  verdict  on  the  issue  of  contributory 
negligence. 

[1,1]  The  remaining  question  is  whether  the 
defendant  city  was  negligent  In  the  premises. 

In  McOormack  v.  Robin,  126  La.  598,  52 
South.  780,  189  Am.  St  Rep.  549,  the  court 
said: 

"The  charter  of  the  city  of  New  Orleans  re- 
quires it  to  "keep  open  and  free  from  obstruction 
all  streets.'  Act  45  of  1896,  8  14.  The  right 
of  the  citizen  to  recover  damages  for  injuries 
sustained  by  reason  of  the  failure  of  a  munici- 
pal corporation  to  discharge  the  mandatory  du- 
ty thus  imposed  on  it  Is  beyond  question." 

The  court  cited  a  number  of  text- writers 
and  of  Louisiana  cases  to  sustain  the  rule  of 
law  thus  announced. 

[2]  The  city  ordinance  requires  all  persons 
and  corporations  making  excavations  in  the 
public  thoroughfares,  or  depositing  in  any 
street  or  on  any  sidewalk  heaps  of  briok, 
dirt  rubbish,  or  materials  whatsoever,  pro- 
ceeding from  the  construction  or  demolishing 
of  any  building,  or  from  any  other  cause 
whatsoever,  to  place  a  lamp  with  red  light 
every  night  in  the  center  of  said  excavation 
at  every  point  of  probable  danger,  and  at  the 
summit  of  said  heap,  which  lamp  must  re- 
main lighted  during  the  night  so  as  to  shed 
a  sufficient  light  to  make  the  incumbrance 
visible,  in  order  to  prevent  accidents  liable 
to  otherwise  happen.  Flynn's  Digest  art 
1439. 

[3]  It  is  hardly  necessary  to  cite  authorities 
to  show  that  the  .stretching  of  wires  or  ropes 
along  or  across  public  thoroughfares  low 
enough  to  strike  passing  pedestrians  or  ve- 


hicles, constitutes  an  unauthorized  and  dan- 
gerous obstruction  to  public  travel. 

Cases  similar  to  the  one  at  bar  have  come 
before  courts  of  other  jurisdictions.  In 
Arthur  v.  City  of  Charleston,  51  W.  Va.  132, 
41  S.  B.  171,  the  Supreme  Court  of  West  Vir- 
ginia held  that  the  defendant  was  liable  in 
damages  for  an  injury  to  the  plaintiff  be- 
cause of  his  having  been  tripped  up  by  a  rope 
stretched  across  the  pavement  of  a  street  and 
fastened  to  a  pole  for  the  purpose  of  holding 
a  wharf  boat  during  a  flood  In  the  Kanawha 
river.  The  court  held  that  the  officials  of 
the  city  were  negligent  in  not  barricading  the 
street  or  marking  the  obstruction  in  such 
manner  as  would  have  warned  the  public  of 
the  situation,  and  said: 

'The  negligence  of  the  officials  was  not  in  al- 
lowing the  rope  to  be  placed  there,  but  in  per- 
mitting it  to  remain  without  proper  warning 
to  or  protection  of  the  traveling  public.  *  *  * 
The  city  has  the  right  temporarily  to  allow  ob- 
structions on  the  streets  and  sidewalks  for  any 
lawful  purpose;  but  while  they  remain  there 
the  traveling  public  should  have  notice  and 
warning  thereof." 

In  the  case  of  Kleopfert  v.  City  of  Minne- 
apolis, 90  Minn.  158,  95  N.  W.  908,  and  93 
Minn.  118, 100  N.  W.  669,  the  court  held  that 
the  defendant  was  liable  for  the  negligent 
acts  of  a  servant  of  the  board  of  park  com- 
missioners in  stretching  a  rope  across  a  boule- 
vard, whereby  a. bicycle  rider,  in  attempting 
to  avoid  the  same,  collided  with  a  team  and 
was  injured. 

In  Mayor  ft  City  Council  of  Baltimore  v. 
O'Donnell,  53  Md.  110,  36  Am.  Rep.  395,  the 
syllabus  reads  as  follows: 

"A  city  employed  an  individual  upon  a  cos- 
tract  to  repair  one  of  its  streets.  The  contrac- 
tor's servants  attached  a  rope  across  the  street 
and  hung  a  lighted  lantern  upon  the  rope  at 
night  The  lantern  was  broken  and  extin- 
guished by  boys.  The  plaintiff,  in  driving  a 
hack  at  night  came  In  contact  with  the  rope  and 
was  injured.  The  city  authorities  and  the  con- 
tractor had  no  notice  of  the  rope.  Held,  that 
the  plaintiff  could  recover  against  the  city." 

We  make  the  following  extract  from  the 
text  of  the  opinion: 

"The  court  properly  instructed  the  jury 
•  *  •  that  it  was  the  duty  of  the  defendant 
to  take  proper  precaution,  by  proper  guards,  sig- 
nals, lights,  or  other  warnings,  to  warn  per- 
sons of  the  impassable  condition  of  the  street,  so 
as  to  prevent  injuries  to  persons  passing  along 
said  street  and  if  the  jury  further  find  that  the 
defendant,  and  those  employed  by  It  in  repairing 
and  recurbing  said  street,  did  not  use  ordinary 
care  in  providing  such  precautions,  and  that  the 
plaintiff,  in  consequence  of  such  neglect  to  pro- 
vide such  precautions  was  thrown  from  his  hack 
while  driving  with  ordinary  care  along  said 
street  then  the  plaintiff  is  entitled  to  recover." 

The  case  of  Wheeler  v.  City  of  Fort  Dodge, 
131  Iowa,  666,  108  N.  W.  1057,  9LR.A.  (N. 
8.)  146,  contains  a  valuable  citation  of  au- 
thorities on  the  subject-matter  of  obstructions 
in  public  streets,  and  the  liability  of  munici- 
palities for  permitting  their  existence.  In 
that  case  the  defendant  on  the  occasion  of 
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a  fourth  of  July  celebration,  permitted  the 
erection  of  a  wire  over  a  street  for  the  pur- 
poses of  a  tight-rope  performance.  The  ex- 
hibitor fell  and  Injured  the  plaintiff,  and  the 
city  was  held  liable  in  damages.  The  court, 
inter  alia,  said: 

•The  fact  that  the  wire  in  most  of  Its  course 
passed  through  the  air  above  the  heads  of  the 
people  using  the  walks  and  carriage  way  below 
does  not  remove  its  character  as  an  obstruction 
of  the  street  The  public  right  goes  to  the  full 
width  of  the  street  and  extends  indefinitely  up- 
ward and  downward  so  far  at  least  as  to  pro- 
hibit encroachment  upon  said  limits  by  any 
person  by  any  means  by  which  the  enjoyment  of 
said  public  right  is  or  may  be  in  any  manner 
hindered  or  obstructed  or  made  inconvenient  or 
dangerous." 

Counsel  for  the  defendant  cites  the  case  of 
Simon  v.  City  of  Atlanta,  67  Ga.  618,  44  Am. 
Rep.  739,  as  holding  that,  as  stated  in  the 
syllabus,  to  temporarily  obstruct  passage  by 
stretching  ropes  across  a ,  street  during  a 
parade  or  practice  of  the  fire  department  does 
not  furnish  any  ground  for  damages  against 
a  city.  The  syllabus  is  too  broad.  The  facts 
were  that  a  rope  was  stretched  sufficiently 
above  the  pavement  as  not  to  Interfere  with 
the  free  use  of  the  street,  and  that  from  some 
cause,  not  traceable  to  the  municipal  authori- 
ties or  the  fire  department,  the  rope  fell  up- 
on and  injured  the  plaintiff. 

In  the  case  at  bar,  the  municipal  author- 
ities obstructed  the  street  by  wire  ropes 
stretched  a  few  feet  above  the  pavement  The 
placing  of  these  ropes  commenced  on  the 
fifth  day  before  the  date  of  the  first  Mardi 
Gras  procession,  and  no  precautions  were 
taken  to  warn  the  public  of  the  existence  of 
these  obstructions.  These  ropes  were  so 
small  that  it  was  very  difficult  for  ordinary 
persons  to  perceive  them  at  night,  even  in  a 
well-lighted  thoroughfare.  Martin  evidently 
did  not  see  them,  and,  assuming  that  the 
street  was  safe,  rushed  to  his  death.  Hav- 
ing created  this  obstruction  in  a  public  street, 
it  was  the  plain  duty  of  the  municipal  au- 
thorities to  have  warned  the  traveling  public 
of  Its  existence  by  lights  or  other  proper 
signals. 

As  to  the  quantum  of  damages,  we  see  no 
good  reason  to  disturb  the  verdict 

It  Is  therefore  ordered  that  the  Judgment 
below  be  affirmed,  and  that  defendant  and 
appellant  pay  costs  of  appeal. 

(134  La.)  „ 
No.  19,796. 

KERLIN  v.  BRYCELAND  LUMBER  CO., 
Limited. 

(Supreme  Court  of  Louisiana.   Jan.  5,  1914. 
Rehearing  Denied  Feb.  2,  1914.) 

(Syllabus  by  the  Court.) 
1.  Corporations  (§  553*)— Appointment 
Receiver— Application  bt  htockhold: 
Condition  Precedent. 

A  stockholder  may  apply  for  the  appoint- 
ment of  a  receiver  to  a  corporation  when  the 


OF 


directors  or  other  officers  of  the  corporation  are 
jeopardizing  the  rights  of  stockholders  or  cred- 
itors by  grossly  mismanaging,  or  by  committing 
acts  ultra  vires,  or  by  wasting,  misusing,  or  by 
misapplying  the  funds  of  the  corporation.  Sec- 
tion 1,  par.  2,  Act  No.  159  of  1898.  p.  312 :  Van 
Vleet  v.  Evangeline  Oil  Co.,  127  La.  919,  54 
South.  286;  a.  c,  129  La.  406,  56  South.  343. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f|  2201-2216;  Dec.  Dig.  §  553.«] 

2.  Corporations  (§  554*)— Appointment  of 
Receives— Application  bt  Stockholder- 
Condition  Precedent. 

It  is  unnecessary  for  a  stockholder  to  make 
a  principal  demand  against  a  corporation  in  or- 
der to  maintain  an  action  for  the  appointment 
of  a  receiver  to  that  corporation.  Van  Vleet  v. 
Evangeline  Oil  Co.,  127'La.  919,  54  South.  286. 
It  is  different  with  an  alleged  creditor.  Saxon 
v.  S.  W.  Brick  Co.,  113  La.  637,  37  South. 
540;  Arent  v.  Liquidating  Commissioners,  133 
La.  134,  62  South.  602. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  2220;  Dec  Dig.  i  554.*] 

Provosty,  J.,  dissenting. 

(Additional  Syllabus  by  Editorial  Staff.) 

8.  Appeal  and  Error  (|  339*)— Time  fob 
Appeal— Appointment  of  Receiver. 
Acts  No.  106  of  1908,  which  is  a  general 
statute  fixing  the  return  day  in  the  order  grant- 
ing an  appeal  at  not  less  than  15  or  more  than 
60  days  from  the  date  of  the  order  except  by 
consent,  does  not  apply  to  appeals  from  orders 
appointing  receivers;  such  appeals  being  gov- 
erned by  Act  No.  159  of  1898,  I  4.  providing 
that  the  "appeal  shall  be  returnable  In  ten  days 
from  the  date  of  such  order." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  58  1883-1887;   Dec.  Dig.  g 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Bienville;  J.  E.  Reynolds,  Special 
Judge. 

Action  by  T.  J.  Kerlin  against  the  Bryce- 
land  Lumber  Company,  Limited.  From  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

Wimberly,  Reeves  &  Dormon,  of  S breve- 
port,  for  appellant  Barks  dale  &  Barksdale, 
of  Ruston,  and  Roberts,  Go  EC  &  Barnette,  of 
Arcadia,  for  appellee. 


On  Motion  to  Dismiss. 

SOMMERVILLE,  J.  [S]  Defendant,  ap- 
pellee, moves  to  dismiss  the  appeal  on  the 
ground  that  it  was  not  made  returnable  to 
the  Supreme  Court  under  Act  No.  106  of  1908, 
p.  163,  which  is  a  general  statute  fixing  the 
return  day  in  the  order  granting  the  appeal 
to  be  not  less  than  15  or  more  than  60  days 
from  the  date  of  the  order,  except  by  consent 
of  parties. 

This  general  law  is  without  application  to 
appeals  from  orders  appointing  receivers, 
which  is  governed  by  a  special  statute,  con 
tained  in  section  4  of  Act  No.  159  of  1898,  p.. 
312,  wherein  it  is  directed  that  "such  appeal 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-Mo.  Series  It  Rep'r  Indexes 
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shall  be  returnable  In  ten  days  from  the 
date  of  such  order,"  etc. 
The  motion  is  overruled. 

On  the  Merits. 

Plaintiff  alleging  himself,  together  with  F. 
K.  Goodrich  and  E.  M.  McDarris,  to  be  the 
sole  and  true  owners  of  all  of  the  stock  of 
the  defendant  corporation;  that  said  Good- 
rich and  McDarris  have  fraudulently  trans- 
ferred a  few  shares  of  their  stock  to  S.  Beck- 
ner  and  W.  L.  Hammer;  that  the  parties 
named  have  been  made  officers  of  said  cor- 
poration, and  that  they  are  converting  the  as- 
sets of  said  corporation  to  the  use  of  said 
Goodrich  and  McDarris;  that  the  proceeds 
of  lumber  sold  by  defendant  is  misappropri- 
ated and  misapplied,  and  used  for  the  benefit 
of  F.  A.  Goodrich  and  a  sawmill  company, 
with  which  the  latter  is  said  to  be  connect- 
ed; and  that  they  are  grossly  mismanaging 
the  business  of  said  corporation  by  commit- 
ting acts  ultra  vires,  and  by  waste,  misusage, 
and  misapplying  the  property  and  funds  of 
the  corporation.  Petitioner  then  proceeds  to 
specialize  and  particularize  the  misuse  and 
misapplication  of  property  and  funds,  by 
charging  that  the  officers  of  said  company 
"have  caused  to  be  recorded  a  mortgage  in 
Book  N  of  Mortgages  of  Bienville  parish,  as 
recorded  on  page  620  et  seq.,  for  the  sum  of 
$144,517.12,  a  copy  of  said  mortgage  being  at- 
tached to  this  petition" ;  that  said  pretended 
mortgage  is  fraudulent  and  without  founda- 
tion or  consideration;  that  no  part  of  said 
sum  is  due,  or  ever  was  due.  He  further 
alleges  that  said  F.  A.  Goodrich  has  appro- 
priated at  least  960,000  in  money  belonging 
to  defendant  to  his  own  use ;  and  that  he  has 
taken  the  assets  of  the  company  and  used 
them  for  his  benefit  Plaintiff  then  asks  that 
defendant  company  be  ordered  to  show  cause, 
if  any  it  can,  why  one  or  more  receivers 
should  not  be  appointed  to  take  charge  of  its 
assets,  property,  and  affairs. 

Defendant  filed  an  exception  of  no  cause 
of  action,  which  was  sustained,  and  plaintiff 
appeals. 

Plaintiff's  petition  is  a  long  one  and  con- 
tains many  charges  of  mismanagement  of  the 
business  of  the  defendant  company,  as  well  as 
the  commission  of  acts  ultra  vires  of  the 
board  of  directors,  and  of  wasting,  misusing, 
and  misapplying  the  funds  of  the  corporation. 

Defendant  argues,  in  support  of  its  excep- 
tion, that  no  specific  acts  are  charged  against 
the  defendant  company  or  its  board  of  di- 
rectors, and  that  plaintiff  makes  no  principal 
demand  in  connection  with  his  application 
for  the  appointment  of  a  receiver. 

[1,2]  The  statement  heretofore  made  in 
this  opinion  shows  two  specific  acts  of  gross 
mismanagement  of  the  business  and  misap- 
plication of  the  funds  of  the  corporation. 
Under  section  1,  par.  2,  of  Act  No.  159  of 
1898,  p.  312,  it  is  provided  that  the  district 


courts  of  the  state  are  empowered  to  appoint 
receivers  to  take  charge  of  the  business  of 
corporations  domiciled  in  this  state,  and  of 
the  property  of  foreign  corporations  actually 
located  within,  "at  the  instance  of  any  stock- 
holder or  creditor,  wthen  the  directors  or 
other  officers  of  the  corporation  are  jeopard- 
izing the  rights  of  stockholders  or  creditors 
by  grossly  mismanaging  the  business,  or  by 
committing  acts  ultra  vires,  or  by  wasting, 
misusing,  or  misapplying  the  property  or 
funds  of  the  corporation." 

In  the  case  of  Van  Vleet  v.  Evangeline 
Oil  Co.,  127  La.  919,  54  South.  286,  where  a 
stockholder  was  applying  for  the  appoint- 
ment of  a  receiver,  we  say: 

"In  our  opinion,  a  stockholder  may  sue  the 
corporation  in  which  he  owns  stock  without  al- 
leging a.  principal  demand.  Statutory  require- 
ment to  a  suit  by  a  stockholder  does  not  in- 
clude a  principal  demand.  In  other  words,  an 
ancillary  demand  will  suffice  without  a  'princi- 
pal demand.' 

"Generally  it  is  not  certain  that  one  who 
claims  to  be  a  creditor  is  a  creditor  before  he 
has  recovered  judgment  He  may  not  have  the 
least  right  against  the  corporation.  He  may 
be  a  mere  intruder  if  he  has  no  principal  de- 
mand. Saxon  v.  Southwestern  Brick  &  Tiling 
Mfg.  Co.,  113  La.  637,  37  South.  540. 

"It  is  different,  however,  when  a  stockhold- 
er is  about  to  lose  his  own  through  the  illegal 
and  fraudulent  mismanagement  of  a  board. 

"A  stockholder  is  interested  to  the  extent  of 
his  shares.  A  certificate  of  stock  entitles  him 
to  a  hearing." 

The  jurisprudence  is  different  with  refer- 
ence to  an  alleged  creditor.  He  must  make  a 
principal  demand.  Arent  v.  Liquidating  Com- 
missioners, 133  La.  134,  62  South.  602. 

The  judgment  appealed  from  is  annulled, 
avoided,  and  reversed ;  it  is  further  ordered, 
adjudged,  and  decreed  that  an  order  issue 
directing  the  defendant  company  to  show 
cause,  if  any  it  can,  at  such  time  and  place 
as  may  be  fixed  by  the  district  court  why  one 
or  more  receivers  should  not  be  appointed  to 
take  charge  of  the  assets,  property,  and  af- 
fairs of  the  said  company  as  prayed  for  by 
plaintiff ;  defendant  to  pay  costs  of  this  ap- 
peal. 

PBOVOSTY,  J.,  dissents. 


HICKS  v.  BURGESS. 
(Supreme  Court  of  Alabama.    Jan.  22.  1914.) 

1.  Ejectment  (|  16*)  —  Right  to  Maintain 
Ejectment. 

Plaintiff  in  ejectment  who  does  not  show 
title  either  by  deed  or  adverse  possession,  and 
who  has  never  been  in  possession,  can  recover 
only  by  showing  prior  possession  in  some  one 
of  his  grantors. 

(Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §§  30-41;  Dec  Dig.  f  16.*] 

2.  Descent  ano  Distribution  (|  8*)— What 
Passes. 

Where  an  ancestor  had  once  exercised  pos- 
session over  land,  but  was  not  in  possession  at 
his  death,  and  had  no  title,  nothing  could  pass  by 
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descent  from  him  to  his  children,  and,  for  the 
children  to  have  any  interest  in  the  land  which 
could  be  conveyed,  they  must  have  had  posses- 
sion themselves  or  by  their  guardian  up  to  the 
time  of  the  conveyance,  or,  if  the  possession  was 
discontinued,  there  must  have  been  an  animus 
revertendi. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  ||  33-39;  Dec  Dig.  | 
8.*] 

3.  Ejectment  (§  86*)— Actions  —  Bubden  of 
Proof. 

In  ejectment  where  plaintiff  relied  upon  the 
prior  possession  of  his  grantors,  the  burden  of 
proving  such  possession  was  upon  him.' 

(Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  ||  288-245 ;  Dec.  Dig.  §  86.*] 

4.  Ejectment  (§  96*)— Actions— Evidence. 

In  ejectment  evidence  held  insufficient  to 
show  that  plaintiff's  grantors  had  ever  had  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent.  Dig.  §§  296-298;  Dec.  Dig.  §  96.*] 

5.  Evidence  (|  574*)— Opinion— Weight. 

Where  a  witness  states  an  opinion  or  con- 
clusion which  is  irreconcilably  opposed  to  the 
stated  facts  upon  which  it  is  founded,  the  opin- 
ion or  conclusion  is  of  no  weight  and  raises  no 
conflict  with  the  stated  facts. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2400;  Dec  Dig.  {  574.*] 

6.  Ejectment  (|  16*)— Possession— Construc- 
tive Possession. 

Color  of  title,  depending  upon  a  conveyance 
of  persons  who  had  no  actual  title  and  no  pos- 
session, will  not  give  plaintiff  in  ejectment  con- 
structive possession. 

[Ed.  Note— For  other  cases,  see  Ejectment 
Cent  Dig.  |i  30-41;  Dec  Dig.  |  16.*] 

7.  Evidence  ({  471*)— Opinion  Testimony. 

In  ejectment  where  plaintiff  relied  upon 
the  previous  possession  of  his  grantors,  it  is  er- 
roneous to  allow  witnesses  to  state  that  one  of 
the  grantors  controlled  possession  of  the  land; 
the  statement  being  a  mere  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S|  2149-2185;  Dec.  Dig.  |  471;* 
Witnesses,  Cent  Dig.  |  833.] 

8.  ChampebtT  and  Maintenance  (|  7*)— Con- 
veyances. 

The  law  of  maintenance  does  not  apply  to 
judicial  sales,  and  hence  a  guardian's  deed, 
which  consummated  a  judicial  sale  of  land  held 
adversely  to  the  wards,  is  not  inadmissible  in 
evidence. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  H  54-110;  Dec 
Dig.  |  7.*] 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty;  E.  J.  Garrison,  Judge. 

Ejectment  by  J.  A.  Burgess  against  Madi- 
son Hicks.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Beversed  and  remanded. 

The  land  In  dispute  was  a  small  portion  of 
the  S.  E.  %  of  the  S.  E.  section  21,  town- 
ship 16,  range  10,  Cleburne  county,  which 
was  cut  off  from  the  rest  of  the  40  by  the 
Tallapoosa  river.  Neither  party  showed  any 
connection  with  the  actual  title  and  the  sole 
Issue  was  the  sufficiency  of  the  alleged  prior 
possession  of  plaintiff's  grantors  to  entitle  him 
to  recover.  Plaintiff  claimed  under  a  deed  to 
him  from  Mrs.  M.  B.  Boss,  as  guardian  of  T. 
H.  and  L.  M.  Boss,  who  were  her  minor  chil- 
dren ;  the  deed  being  duly  authorized  by  Judi- 


cial decree.  The  father  of  these  children, 
and  the  husband  of  Mrs.  Boss,  was  Gus  Boss, 
deceased,  and  he  was  the  son  of  Fred  Boss, 
also  deceased.  The  possession  relied  on  by 
plaintiff  is  substantially  shown  by  his  wit- 
nesses as  follows: 

Fred  Boss  was  In  possession  of  the  fish, 
trap  fraction  and  cultivated  part  of  it.  He 
did  not  cultivate  the  part  in  suit,  and  it  was 
never  cultivated  or  cleared  up  in  his  life- 
time, but  it  was  his  land,  and  he  was  in  pos- 
session of  it  (Testimony  of  Mrs.  Amanda 
Busk.)  The  witness  was  allowed  to  state, 
against  defendant's  seasonable  objection  that 
it  was  her  opinion  or  conclusion,  that  Fred 
Boss  controlled  possession  of  all  of  the  fish 
trap  40,  which  included  the  strip  in  suit 
The  witness  further  testified  that  she  never 
saw  him  on  the  land. 

Mrs.  M.  B.  Boss  testified  that  she  was  not 
acquainted  with  any  of  the  land  involved  in 
the  suit,  or  those  conveyed  to  plaintiff  by  her 
deed  as  guardian;  that  she  was  never  on 
this  land,  had  never  seen  the  tract,  and 
knew  nothing  about  it;  that  she  could  not 
say  that  she  was  ever  in  possession  of  this 
particular  land  involved  in  this  suit,  but 
that  she  was  in  possession  about  18  years 
after  Mr.  Boss'  death  (that  is,  she  had  con- 
trol of  it,  and  had  possession  of  the  land 
called  for  in  the  deed);  that  she  rented  it 
out  the  land  she  claimed  and  owned,  did 
not  go  to  see  about  it 

The  evidence  shows  without  dispute  that 
James  Hicks,  father  of  defendant,  had  had 
actual  possession  of  the  strip  under  claim  of 
ownership  from  1901,  and  until  he  died,  and 
since  which  time  defendant  has  possessed 
and  claimed  it  It  does  not  appear  when 
Fred  Boss  and  Gus  Boss  died.  The  assign- 
ments of  error  are  based  upon  the  rulings 
on  the  evidence,  and  the  giving  and  refusing 
of  charges  which  sufficiently  appear  from  the 
opinion. 

Merrill  &  Vann,  of  Anniston,  for  appellant 
Black  well  &  Agee,  of  Anniston,  for  appellee. 

SOMEBVILLD,  J.  [1]  The  plaintiff,  not 
showing  title  either  by  deed  or  by  adverse 
possession,  and  never  having  had  possession 
himself,  could  recover  only  by  showing  prior 
possession  in  some  one  of  his  grantors. 

[2]  Conceding  that  Fred  Boss  had  some 
sort  of  possession  before  and  at  the  time  of 
his  death,  presumably  prior  to  1870,  it  does 
not  appear  that  his  son  Gus  Boss  ever  had 
possession  of  or  did  any  act  of  ownership 
with  respect  to  the  disputed  strip.  The 
abandonment  seems  to  have  been  complete. 
Not  having  either  title  or  possession  at  the 
time  of  his  death,  nothing  could  pass  by 
descent  from  him  to  his  children. 

[3]  Plaintiff's  connection  with  a  prior  pos- 
session depends,  therefore,  upon  proof  that 
the  minor  children  of  Gus  Boss,  whose  es- 
tate he  acquired  by  guardian's  deed,  were 
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in  possession  of  the  strip  either  in  person  or 
by  their  guardian;  and  that  their  possession 
continued  until  it  was  superseded  by  the  en- 
try and  possession  of  James  Hicks  in  1901; 
or  else,  if  discontinued  before  that  event, 
that  there  was  an  animus  revertendl.  Mc- 
creary v.  Jackson  Lumber  Co.,  148  Ala.  247, 
41  South.  822;  Fletcher  v.  Riley,  148  Ala. 
286,  42  South.  548;  Id.,  169  Ala.  483,  63 
South.  816.  The  burden  of  affirmatively 
proving  these  issues  was  upon  plaintiff,  and 
he  has  clearly  failed  to  do  so. 

[4]  It  Is  true  that  the  guardian,  Mire.  M. 
R.  Ross,  who  was  the  widow  of  Gus  Ross, 
stated  that  she  was  in  possession  of  the  land 
described  in  the  deed  about  18  years  after 
Mr.  Ross'  death.  But  it  does  not  appear 
that  this  waa  in  the  capacity  of  guardian, 
nor,  indeed,  that  she  was  guardian  at  that 
time.  But,  waiving  this  infirmity,  her  whole 
testimony  shows  that  she  never  had  any 
sort  of  possession  of  the  particular  land  in 
dispute.  She  stated  positively  that  she  never 
saw  it,  never  was  on  it,  and  knew  nothing 
about  it  It  is  clear  that  her 'later  statement 
that  she  was  in  possession  ("that  is,  had  con- 
trol of  it")  was  but  her  opinion  or  conclusion 
based  solely  upon  the  fact  that  she  had 
rented  the  land  generally,  without  any 
knowledge  as  to  its  occupation  by  any  tenant 
of  hers. 

[S]  Where  a  witness  states  an  opinion  or 
conclusion  which  is  irreconcilably  opposed  to 
the  stated  facts  upon  which  it  is  founded, 
the  opinion  or  conclusion  is  a  testimonial 
nonentity  and  raises  no  conflict  with  the 
stated  facts.  So  Mrs.  Ross*  testimony  did 
not  authorize  the  submission  to  the  jury  of 
the  question  of  her  actual  possession  of  the 
land  in  a  legal  sense,  for  rational  minds  can- 
not fairly  differ  as  to  the  meaning  and  effect 
of  what  she  said  upon  that  subject  This 
conclusion  is  not  opposed  to  the  first  head- 
note  in  McCreary  v.  Jackson  Lumber  Co., 
148  Ala.  247,  41  South.  822,  for  there  there 
was  no  exclusion  of  other  acts  as  here. 

[•]  It  is  to  be  observed  that  none  of  the 
Rosses  had  any  color  of  title  to  the  40  or  to 
any  part  of  it;  hence  the  requirement  of  ac- 
tual possession  of  the  disputed  strip.  And  of 
course  plaintiff's  color  of  title  did  not  give 
him  constructive  possession.  Fletcher  v.  Ri- 
ley, 169  Ala  433,  63  South.  816. 

For  the  reasons  stated,  we  hold  that  the 
trial  court  erred  in  refusing  to  give  for  de- 
fendant the  general  affirmative  charge  as  re- 
quested. 

[7]  We  think  the  court  was  also  in  error 
in  allowing  plaintiff  to  ask  his  witness,  Mrs. 
Rusk,  whether  Fred  Ross  "controlled  posses- 
sion" of  all  of  the  fish  trap  40.  It  is  well  set- 
tled that  a  witness  may  state  that  a  party 
bad  possession  of  land  (Cooper  v.  Slaughter, 
175  Ala.  211,  57  South.  477,  and  cases  cited); 
and  it  has  been  held  also  that  a  witness  may 
state  that  a  party  has  controlled  land 


(Turnley  v.  Hanna,  82  Ala.  139,  2  South. 
488 ;  Woodstock  Iron  Co.  v.  Roberts,  87  Ala. 
441,  6  South.  849;  Nelson  v.  Shelby,  eta,  Co., 
96  Ala.  516,  631,  11  South.  695,  38  Am.  St 
Rep.  116). 

"Control"  is  a  word  of  very  indefinite 
meaning.  In  popular  parlance  it  is  not  in 
its  present  application,  necessarily  confined 
to  acts  of  possession,  as  witness  the  com- 
ments of  Coleman,  J.,  in  Nelson  v.  Shelby, 
etc.,  Co.,  96  Ala.  530,  531,  11  South.  695,  38 
Am.  St  Rep.  116.  However,  in  so  far  as 
it  may  import  acts  of  possession,  it  refers 
to  that  which  Is  open  to  the  witness*  obser- 
vation, and  which  may  therefore  be  stated 
by  him  as  a  fact  a  shorthand  statement  of 
several  facts,  all  of  which  he  might  have 
observed.  But  to  say  that  a  party  control- 
led, not  the  land,  but  the  possession  of  the 
land,  is  upon  its  face  a  mere  opinion  or 
conclusion,  the  introduction  of  which  can 
serve  no  useful  purpose,  and  which  should 
best  be  excluded.  We  do  not  hold  that  its 
admission  was  in  this  case  reversible  error, 
especially  in  view  of  the  fact'that  a  simple 
cross-examination  might  have  exposed  its 
worthlessness  as  evidence. 

[8]  The  guardian's  deed  placed  in  evidence 
by  plaintiff  was  not  Inadmissible  merely  by 
reason  of  defendant's  actual  adverse  posses- 
sion of  the  land  at  the  time  of  its  execution. 
The  deed  was  the  consummation  of  a  Judi- 
cial sale;  L  e.,  a  sale  made  under  the  order 
and  decree  of  an  authorized  court,  to  which 
the  law  of  maintenance  never  did  apply. 
Humes  v.  Bernstein,  72  Ala.  546,  556;  Sibley 
v.  Alba,  95  Ala.  191,  10  South.  831;  6  Cyc. 
874e. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  another  trial  in  accord- 
ance with  the  foregoing  principles. 

Reversed  and  remanded. 

ANDERSON,  a  J.,  and  McCLELLAN  and 
MAYFIELD,  JJ.,  concur. 


HOLDER  et  aL  v.  BAIN. 

(Supreme  Court  of  Alabama.   Jan.  22,  1914.) 

Ejectment  (I  16*)  —  Right  of  Recovery  — 
Co  lob  of  Title. 

As  against  persons  merely  shown  to  be  in 
possession,  plaintiff  in  ejectment,  claiming  title 
by  deed  from  N.,  who  Is  claimed  to  have  in- 
herited the  property  from  L.,  is  not  entitled  to 
recover;  he  never  having  had  possession,  and 
it  not  appearing  that  L  ever  had  or  claimed 
title  or  possession,  or  that  N.  ever  had  title  or 
possession. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  18  30-41;  Dec.  Dig.  |  16.«) 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  by  W.  N.  Bain  against  Bmaline 
Holder  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal  Reversed  and  re- 
manded. 
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Tally  &  Frlcks,  of  Scottsboro,  for  appel- 
lants. Bouldln  ft  Wimberly,  of  Scottsboro, 
tor  appellee. 

SOMEBVLLLB,  J.  The  plaintiff  In  eject- 
ment claims  title  by  deed  from  Mary  New- 
man, who,  it  is  claimed,  Inherited  the  prop- 
erty in  salt  from  her  father,  one  Lollls. 

It  does  not  appear  that  Lollls  ever  had  any 
title  to  or  possession  of  the  land,  nor  indeed 
that  he  ever  even  claimed  it  Nor  does  it 
appear  that  Mary  Newman  ever  had  title  or 
possession.  Plaintiff  concedes  that  he  him- 
self has  never  had  possession,  and  it  is 
shown  without  dispute  that  defendants  have 
had  possession  for  10  or  12  years. 

On  this  evidence  the  trial  court  should 
have  given  the  general  affirmative  charge 
for  defendants  as  requested  by  them,  and 
not  for  plaintiff,  as  was  actually  done.  Gist 
v.  Beaumont,  104  Ala.  347,  16  South.  20; 
Jackson  (Lumber  Co.  v.  McCreary,  137  Ala. 
278,  34  South.  850;  Dodge  v.  Irvington  Land 
Co.,  158  Ala.  91,  48  South.  383,  22  L.  R  A. 
(N.  S.)  1100;  Fletcher  v.  Riley,  169  Ala.  433, 
63  South.  816. 

For  the  errors  of  the  trial  court  In  these 
particulars,  the  Judgment  must  be  reversed, 
and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SAYRE,  JJ.f  concur. 


CARTWRIGHT  et  al.  v.  WEST. 

(Supreme  Court  of  Alabama.    Dec.  18,  1913. 
Rehearing  Denied  Feb.  5,  1914.) 

L  Bankruptcy  (I  302*)— Conveyances  bt 
Bankrupt— Suit  by  Trustee  to  Set  Abide 
—Pleading. 

A  bill  by  a  trustee  in  bankruptcy,  attacking 
a  conveyance  as  being  voluntary,  must  show  that 
there  were  existing  creditors,  or  charge  a  fraud- 
ulent intent 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  9!  456,  457 ;  Dec.  Dig.  §  302.*] 

2.  Bankruptcy  (|  302*)— Conveyances  by 
Bankrupt— J Trustee's  Suit  to  Set  Aside- 
Pleading. 

A  bill  by  a  trustee  in  bankruptcy,  charging 
such  fraudulent  intent  as  would  avoid  the  bank- 
rupt's conveyances  as  against  subsequent  cred- 
itors, need  not  name  all  of  such  creditors,  or 
specify  or  describe  their  respective  debts. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  $3  456,  457 ;  Dec.  Dig.  §  302.*] 

8.  Bankruptcy  (8  100*)— Adjudication- 
Effect. 

The  adjudication  of  bankruptcy  is  a  deter- 
mination of  insolvency  and  the  existence  of  cred- 
itors, not  necessarily  creditors  antecedent  to  a 
conveyance,  but  at  least  subsequent  thereto. 

(Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent  Dig.  H  60,  131,  141-144;  Dec.  Dig.  | 
100.*] 

4.  Bankruptcy  (J  302*)— Conveyance  by 
Bankrupt— Trustee's  Bill  to  Set  Aside- 
Demands. 

A  bill  filed  by  a  trustee  to  set  aside  convey- 
ances by  the  bankrupt  need  not  aver  that  the  de- 


mands of  creditors  are  due,  since  the  debts  ma- 
ture under  the  terms  of  the  bankruptcy  act  (Act 
July  1,  1898,  c.  541,  30  Stat  544  [U.  S.  Comp. 
St.  1901,  p.  8418])  immediately  upon  adjudica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  fft  456,  457 ;  Dec  Dig.  §  302,*] 

5.  Bankruptcy  (§  295*)— Conveyances  by 
Bankrupt— Trustee's  Suit  to  Set  Aside. 

In  a  suit  in  the  state  court  by  a  trustee  in 
bankruptcy  to  set  aside  voidable  conveyances  by 
the  bankrupt,  it  is  immaterial  as  to  how  the  fund 
is  to  be  administered  or  who  is  to  get  the  bene- 
fit of  it  and  hence  the  validity  of  all  other 
claims  cannot  be  litigated. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |§  414,  417 ;  Dec.  Dig.  |  295.*] 

6.  Bankruptcy  (|  296*)— Voluntary  Con- 
veyances—Trustee's Suit  to  Set  Aside- 
Pleading. 

A  bill  by  a  trustee  to  set  aside  a  voluntary 
conveyance  by  the  bankrupt  need  only  show  one 
existing  creditor  who  could  have  avoided  the 
conveyance,  and  the  court  will  set  it  aside  in 
favor  of  all  existing  creditors  who  file  and  prove 
their  claims  in  the  bankruptcy  court 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  ||  414,  417;  Dec.  Dig.  I  295.*] 

7.  Bankruptcy  (J  302*)— Fraudulent  Con- 
veyances—Trustee's Suit  to  Set  Aside- 
Pleading. 

In  a  bill  by  a  trustee  in  bankruptcy  to 
set  aside  a  bankrupt's  conveyance  as  fraudu- 
lent and  void  as  to  subsequent  as  well  as  exist- 
ing creditors,  the  averment,  of  bankruptcy  is  suf- 
ficient to  charge  the  existence  of  creditors,  and 
that  their  demands  are  due. 

[Ed.  Note.— For  other  cases,  sec  a5&d  k  r  up  tcy • 
Cent  Dig.  J|  456,  457 ;  Dec.  Dig.  |  302.*] 

8.  Bankruptcy  (§  177*)  —  Conveyances — 
Fraud. 

A  deed  of  a  lot  and  store  dated  March  31. 
1905,  and  not  recorded  until  December,  1906. 
was  fraudulent  and  void  as  to  all  creditors  of 
the  grantor,  whose  petition  for  adjudication  as 
a  bankrupt  was  filed  in  April,  1906. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §§  261-263;  Dec  Dig.  §  177.*] 

9.  Bankruptcy  (S  303*)— Trustee's  Bill  to 
Set  Aside  Conveyance — Sufficiency  of 
Evidence. 

\n  a  suit  by  a  trustee  in  bankruptcy,  evi- 
dence held  insufficient  to  sustain  a  decree  that  a 
conveyance  three  years  before  the  grantor's 
bankruptcy  was  fraudulent  and  void  as  to  his 
creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  458-462;  Dec  Dig.  §  303.*] 

Dowdell,  Mayfield,  and  Say  re,  JJ.,  dissenting 
in  part 

Appeal  from  Chancery  Court,  Morgan 
County;  W.  H.  Simpson,  Chancellor. 

Bill  by  Marvin  West,  as  trustee  in  bank- 
ruptcy of  the  estate  of  Herbert  Cartw right, 
against  Emma  D.  Cartwright  and  others  to 
set  aside  certain  conveyances  of  the  bank- 
rupt Decree  for  complainant,  and  defend- 
ants appeal.  Affirmed  as  to  one  conveyance, 
and  reversed  as  to  another,  and  decree  ren- 
dered that  the  latter  conveyance  was  not  in- 
operative and  void  as  to  creditors  of  the 
bankrupt 

O.  Kyle,  of  Decatur,  for  appellants.  Cal- 
lahan &  Harris  and  Marvin  West,  all  of  De- 
catur, for  appellee. 
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ANDERSON,  J.  [1-4]  This  Is  the  third 
appeal  in  this  case.  155  Ala.  619,  47  South. 
93;  s.  c  55  South.  917.  Upon  the  first  ap- 
peal the  bill  failed  to  charge  that  the  convey- 
ances made  were  with  a  covinous  intent,  and 
could  therefore  be  assailed  only  by  existing 
creditors,  and  it  was  therefore  necessary  for 
the  bill  to  charge  a  fraudulent  intent,  or  else 
that  the  creditors  were  existing  or  antece- 
dent In  other  words,  tbe  bankruptcy  act 
gives  the  trustee  the  power  to  set  aside  any 
conveyance  that  could  be  avoided  by  a  credi- 
tor; therefore,  if  the  conveyance  is  attacked 
as  being  only  voluntary,  the  bill  by  the  trus- 
tee must  show  that  there  were  existing  credi- 
tors, as  this  is  essential  to  defeat  such  a  con- 
veyance. If,  however,  the  bill  charges  sucb 
a  fraudulent  intent  as  would  avoid  the  sale 
by  subsequent  creditors,  we  do  not  think  it 
necessary  for  the  bill  to  name  all  of  said 
creditors,  or  to  specify  and  describe  their 
respective  debts.  The  adjudication  of  bank- 
ruptcy is  a  determination  of  the  insolvency 
of  the  bankrupt  and  the  existence  of  credi- 
tors, not  necessarily  creditors  antecedent  to 
tbe  conveyance,  but  at  least  subsequent  there- 
to. Neither  is  it  essential,  in  a  bill  filed  by 
the  trustee,  to  aver  that  the  demands  are  due. 
The  averment  is  essential  when  the  bill  is  fil- 
ed by  a  creditor,  as  he  has  no  right  to  insti- 
tute the  suit  until  the  obligation  matures; 
but  such  is  not  the  case  as  to  a  trustee  in 
bankruptcy,  for  the  reason  that  the  debts  of 
the  bankrupt  mature,  under  the  terms  of 
the  act,  immediately  upon  the  adjudication. 
It  may  be  true  that  the  trustee  can  avoid 
only  those  conveyances  of  the  bankrupt  which 
could  be  avoided  by  a  creditor.  Section  70e 
of  the  Bankruptcy  Act  (Act  July  1,  1898,  c. 
541,  80  Stat  565  [U.  S.  Comp.  St  1901,  p. 
3451]).  If  the  property  was  conveyed  in 
fraud  of  the  act  the  trustee  had  the  right  to 
recover  the  same  for  the  benefit  of  the  bank- 
rupt estate,  and  all  that  is  necessary  -is  to 
show  the  existence  of  such  a  creditor  or 
creditors  as  could  avoid  the  conveyance.  If 
the  bill  does  not  charge  a  fraudulent  convey- 
ance, but  simply  a  voluntary  one,  then  it 
should  show  an  existing  creditor  or  credi- 
tors; but  If  it  charges  a  fraudulent  convey- 
ance, it  would  be  invalid  both  as  to  existing 
and  subsequent  creditors,  and  the  existence 
of  one  or  more  would  give  the  trustee  the 
right  to  avoid  the  sale,  and  to  recover  the 
property  as  an  asset  of  the  estate  to  be  dis- 
tributed by  the  bankruptcy  court  It  is  not 
necessary  for  the  bill  to  set  up  a  schedule  of 
all  of  the  creditors,  or  to  describe  all  of  the 
debts,  as  it  is  not  only  not  practical,  but  the 
act  does  not  require  it  In  the  first  place 
the  creditors  have  a  year  within  which  to 
file  and  prove  their  claims,  and  to  require 
the  trustee  to  give  a  list  and  description  of 
all  creditors  in  his  bill  would  necessitate  a 
possible  delay.  When  such  a  bill  is  filed  in  a 
state  court,  the  trustee  need  only  show  a 
right  to  set  aside  the  conveyance,  that  is, 
that  there  was  such  a  creditor  as  could  avoid 


same,  and  all  that  the  state  court  can  do  Is 
to  set  it  aside,  and  which  vests  all  title  or  In- 
terest in  the  trustee  to  be  administered  and 
distributed  in  the  bankrupt  court.  Dickens 
v.  Dickens,  174  Ala.  305,  56  South.  808. 

[B]  The  Supreme  Court  of  the  United 
States,  in  the  case  of  Eau  Claire  Nat  Bank 
v.  Jackson,  204  U.  S.  522,  27  Sup.  Ct  391,  51 
L.  Ed.  595,  shows  very  clearly  that  it  Is  an 
immaterial  consideration  in  a  suit  by  a  trus- 
tee as  to  how  the  fund  is  to  be  administered, 
or  who  is  to  get  the  benefit  of  It  It  is  there 
said :  "This  action,  as  we  have  Indicated,  is 
simply  one  of  trover  to  recover  the  value  of 
property  which,  as  is  alleged,  was,  in  fraud 
of  the  bankrupt  act,  wrongfully  converted  by 
defendant  to  Its  own  use.  Whether  there 
was  one  or  more  classes  of  creditors,  and  in 
what  manner  the  property  is  sought  to  be  re- 
covered, would,  if  the  suit  were  successful,  be 
administered,  did  not  vary  In  the  least  nor  In 
the  slightest  degree  the  legal  rights  of  the 
plaintiff.  //  the  property  teas  obtained  by 
the  defendant  in  fraud  of  the  bankrupt  act, 
plaintiff  was  entitled  to  recover  the  same, 
and  this  is  the  only  question  involved.  The 
bank  also  contends  in  effect  that  In  such 
suit  the  validity  of  all  other  claims  against 
the  bankrupt  can  be  litigated,  and,  whether 
they  have  received  voidable  preferences,  and 
have  not  been  required  to  surrender  them, 
the  broad  effect  of  the  contention  repels  it  as 
unsound.  To  yield  to  it  would  transfer  the 
administration  of  a  bankrupt's  estate  from 
the  United  States  District  Court  to  the  state 
court."  We  do  not  question  the  soundness  of 
the  holding  upon  the  first  appeal  (155  Ala. 
619,  47  South.  93),  that  so  long  as  the  bill 
did  not  charge  fraud,  it  had  to  show  exist- 
ing creditors;  but  we  do  question  the  holding 
in  so  far  as  it  applied  the  same  rule  as  to 
the  necessity  for  setting  out  and  describing 
all  the  claims  against  the  bankrupt  as  here- 
tofore existed  with  reference  to  a  creditor's 
bilL  Of  course,  in  a  general  creditor's  bill, 
the  debts  should  be  described  and  shown  to 
be  due ;  but  when  a  bill  is  filed  by  a  trustee 
in  bankruptcy,  he  need  only  set  up  enough  to 
show  that  the  conveyance  is  invalid  as  to  any 
one  or  any  number  of  creditors  of  the  bank- 
rupt for,  if  such  is  the  case,  he  can  avoid 
the  conveyance,  and  It  is  not  necessary  to  set 
out  all  of  the  creditors,  or  to  fully  describe 
the  claim  of  each  of  them,  or  to  state  that 
they  are  past  due  as  the  bankruptcy  matures 
them.-  He  need  show  only  a  right  to  avoid 
the  conveyance,  and  he  is  then  entitled  to 
the  property  as  an  asset  of  the  estate  to  be 
disposed  of  and  distributed  by  the  bankrupt 
court.  Miller  v.  New  Orleans  Co.,  211  U.  S. 
496,  29  Sup.  Ct  176,  53  L.  Ed.  300. 

The  bill,  as  last  amended,  charges  that  the 
conveyances  were  fraudulent  and  void  as  to 
subsequent  as  well  as  existing  creditors,  and 
was  not  subject  to  the  demurrers  interposed 
or  the  respondent's  special  pleas. 

The  case  of  Stevenson  v.  Bird,  168  Ala. 
425,  53  South.  98,  is  not  opposed  to,  but 
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rather  supports,  the  present  holding.  The 
opinion  states  that  the  trustee  could  only 
maintain  a  bill  which  would  inure  to  the 
benefit  of  all  the  creditors,  but  did  not  say 
that  all  of  said  creditors  had  to  be  set  out, 
or  that  the  trustee  could  not  maintain  -the 
bill,  unless  all  of  the  creditors  were  set 
out,  and  all  were  entitled  to  avoid  the  con- 
veyance. What  the  court  intended  to  guard 
against  holding  was  that  a  trustee  could  set 
aside  a  conveyance  solely  for  the  benefit  of 
one  creditor,  if  there  were  others  entitled  to 
share  in  the  fruits  of  the  litigation ;  but,  as 
no  point  was  made  in  the  lower  court  as  to 
the  substitution  of  the  trustee  for  a  single 
creditor,  this  court  would  not  interfere  in 
this  respect. 

[1,7]  In  order  that  we  may  not  be  mis- 
understood, we  hold:  First  That,  when  a 
bill  is  filed  by  a  trustee  to  set  aside  a  vol- 
untary conveyance  made  by  the  bankrupt,  he 
need  only  show  one  existing  creditor  who 
could  have  avoided  the  conveyance,  and  the 
state  court  will  set  aside  the  conveyance  in 
favor  of  all  existing  creditors  who  file  and 
prove  their  claims  in  the  bankrupt  court,  and 
which  last  fact  la  to  be  determined  and  the 
fond  distributed  by  said  court  Second. 
When  the  trustee  files  a  bill  to  set  aside  a 
conveyance  as  fraudulent  and  void  as  to  sub- 
sequent as  well  as  existing  creditors,  the 
averment  of  bankruptcy  is  sufficient  to  charge 
the  existence  of  creditors,  and  that  their  de- 
mands are  due,  and,  if  relief  is  granted,  the 
conveyance  will  be  set  aside  as  to  all  cred- 
itors of  the  bankrupt  and  the  property  will 
become  assets  of  the  estate,  and  subject  to 
the  claims  of  all  creditors  who  have  properly 
filed  and  proven  their  claims,  and  which  last 
fact  is  to  be  determined  by  the  bankrupt 
court 

The  chancery  court,  by  its  final  decree,  set 
aside  the  deeds  made  by  Herbert  Cartwright 
to  his  stepmother1 — one  dated  January  3, 
1903,  and  which  conveyed  the  east  half  of 
lot  374,  and  which  said  deed  was  recorded 
January  22, 1903,  and  a  deed  executed  March 
31,  1905,  conveying  lot  875,  also  brick  store 
lot,  and  which  said  deed  was  not  filed  for 
record  until  December  28,  1906,  nearly  two 
years  after  Its  execution. 

[I]  We  concur  in  the  holding  of  the  chan- 
cellor that  the  deed  conveying  lot  375  and 
the  brick  store,  dated  March  31,  1905,  and 
not  recorded  until  December,  1906,  was  fraud- 
ulent and  void  as  to  all  the  creditors  of  Her- 
bert Cartwright  as  said  transaction  falls 
within  the  influence  of  Dickson  v.  McLarney, 
97  Ala.  389,  12  South.  398;  Sims  v.  Gaines, 
64  Ala.  396;  Seales  v.  Robinson,  75  Ala.  872; 
20  Cyc.  790;  McGebee  v.  National  Bank,  93 
Ala.  196,  9  South.  734;  McFadden  v.  McFad- 
den,  134  Ala.  337,  32  South.  719. 

[II  As  to  the  deed  of  January  3,  1903,  con- 
veying the  east  half  of  lot  874,  we  are  not 
impressed  with  the  soundness  of  the  holding 
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of  the  chancery  court,  that  it  was  fraudulent 
and  void  as  to  the  creditors  of  Herbert  Cart- 
wright He  only  owned  the  lot  valued  at 
$1,100,  as  the  house  which  was  moved  on 
said  lot  belonged  to  the  grantee,  and  she  had 
a  high  moral  as  well  as  legal  right  to  be  paid 
for  same,  and  it  is  more  than  probable  that 
it  was  so  moved  with  the  understanding  that 
her  son  would  deed  her  the  lot  Again,  the 
deed  was  not  withheld  from  the  record,  as 
was  the  case  with  the  other  one,  for  the 
purpose  of  misleading  the  public  as  to  the 
financial  standing  of  the  grantor,  but  was  im- 
mediately recorded.  We  also  find  that  the 
grantee  very  soon  after  the  conveyance  bor- 
rowed money  on  the  property,  and  lived  in 
the  house  for  some  time  after  the  purchase. 
Nor  does  the  subsequent  use  or  control  of 
the  house  and  lot  by  the  grantor  after  the 
conveyance  necessarily  convince  us  that  it  was 
understood  that  he  was  to  reserve  a  secret 
ownership  to  or  benefit  in  said  house  and 
lot  especially  when  taken  in  connection  with 
the  relationship  of  the  parties  and  the  sur- 
rounding circumstances.  The  mother  owned 
other  houses,  and  naturally  let  her  son  oc- 
cupy and  use  the  one  in  question  as  her  agent 
or  tenant  and  authorized  him  to  use  the 
rent  in  reducing  or  extinguishing  the  indebt- 
edness on  the  property  created  by  her  with 
the  Building  ft  Loan  Association. 

The  decree  of  the  chancery  court  is  af- 
firmed as  to  the  conveyance  of  March,  1905, 
but  is  reversed  as  to  the  one  of  January, 
1903,  and  one  is  here  rendered  to  the  effect 
that  said  deed  is  not  inoperative  and  void  as 
to  the  creditors  of  Herbert  Cartwright  The 
cost  of  this  appeal  will  be  taxed  one-half  to 
the  appellee  and  one-half  to  the  appellant 

McCLELLAN,  SOMERVILLE,  and  DE 
GRAFFENRIED,  JJ.,  concur.  DOWDHLL, 
MAYFIELD,  and  SAYRB,  JJ.,  concur  in  the 
holding  as  to  the  deed  of  1903,  but  dissent  as 
to  the  other  one,  and  think  that  the  chan- 
cery court  erred  in  setting  same  aside.  They 
also  dissent  as  to  any  modification  or  qualifi- 
cation of  the  opinions  upon  the  former  ap- 
peals. 


BROOKS  v.  STATE. 
(Supreme  Court  of  Alabama.    Dec.  18,  1913. 
Rehearing  Denied  Feb.  5,  1914.) 

1.  Rape  (8  59*)  —  Assault  —  Instbtjctionb  — 
Refusal. 

In  a  prosecution  for  assault  with  intent  to 
rape,  defendant's  request  to  charge  that  if  the 
jury  believed  that  defendant  had  no  intention 
to  forcibly  ravish  prosecutrix,  but  was  merely 
trying  to  persuade  her,  when  he  placed  his 
bands  on  her  without  her  consent  he  could  not 
be  convicted,  and  that  they  must  believe  be- 
yond all  reasonable  doubt  in  order  to  convict 
that  he  intended  at  the  time  to  satisfy  bis  de- 
sires without  her  consent  or  by  putting  her  in 
fear.  Meld,  that  such  instructions  were  im- 
properly refused. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §§  88-100;  Dec.  Dig.  f  69*] 
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2.  Rape  (5  49*}— Assault— Complaint^— De- 
lay—Explanation. 

In  a  prosecution  for  assault  with  intent 
to  rape,  defendant,  on  cross-examination  of 
prosecutrix,  having  proved  delay  on  her  part  in 
instituting  the  prosecution,  she  was  entitled  to 
explain  the  same  by  detailing  any  facts  or  cir- 
cumstances causing  or  contributing  to  the  same, 
but  she  was  not  entitled  to  testify  as  to  her 
intentions  or  uncommunicated  motives. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  8  70;  Dec.  Dig.  f  49.*] 

De  Graffenried,  J.,  dissenting. 

Certiorari  to  Court  of  Appeals. 

Percy  E.  Brooks  was  convicted  of  an  as- 
sault with  Intent  to  commit  rape,  and  on  ap- 
peal the  Court  of  Appeals  affirmed  the  judg- 
ment of  the  lower  court  (62  South.  569),  and 
he  procured  certiorari  to  review  the  decision 
and  judgment  of  the  Court  of  Appeals.  Cer- 
tiorari granted,  and  the  judgment  of  the 
Court  of  Appeals  reversed  and  remanded. 

The  following  are  the  charges  referred  to: 
Charge  C:  "If,  from  the  evidence,  you  do 
not  believe  that  the  defendant  had  any  Inten- 
tion to  forcibly  ravish  Martha  Ormond  at  the 
time  he  pat  his  hands  upon  her,  If  you  be- 
lieve that  he  put  his  hands  upon  her,  but  that 
he  was  simply  trying  to  persuade  her  to  have 
sexual  intercourse  with  him,  and  If  from  the 
evidence  you  believe  the  defendant  did  noth- 
ing more,  yon  cannot  convict  him  of  an  as- 
sault with  intent  to  rape." 

Charge  11:  "The  word  Intent'  Is  not  de- 
scriptive of  a  physical  act,  but  describes  the 
quality  of  the  mind  that  induced  or  governed 
the  act;  and  although  you  may  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  placed  his  hands  upon  the  per- 
son of  Martha  Ormond  without  her  consent, 
with  a  desire  to  satisfy  his  lustful  passions, 
yet  before  you  can  find  him  guilty  of  assault 
with  intent  to  rape  you  must  believe  beyond  a 
reasonable  doubt,  from  all  the  evidence,  that 
at  the  time  he  intended  to  satisfy  these  de- 
sires without  her  consent  and  by  force  or  by 
putting  her  In  fear." 

Lanier  &  Pride  and  R.  E.  Smith,  all  of 
Huntsville,  for  appellant  R.  O.  BrickelL 
Atty.  Gen.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

ANDERSON,  J.  [1]  We  are  of  the  opinion 
that  the  trial  court  erred  In  refusing  the  de- 
fendant's requested  charges  C  and  11,  and 
that  the  Court  of  Appeals  erred  In  holding 
that  the  refusal  of  said  charges  was  not  re- 
versible error.  They  were  not  subject  to  the 
criticism  made  of  them  In  the  opinion  of  the 
Court  of  Appeals,  and  were  not  otherwise 
faulty.  Nor  does  It  appear  that  they  were 
duplicated  or  so  covered  by  the  defendant's 
given  charges  as  to  render  the  refusal  of 
same  harmless  error. 

[1]  The  defendant  having  brought  out,  up- 
on the  cross-examination  of  the  prosecutrix, 
a  delay  on  her  part  in  instituting  the  prose- 


cution, she  had  the  right  to  explain  said 
delay  by  a  detail  of  any  facts  or  circumstanc- 
es causing  or  contributing  to  same,  but  not 
by  stating  her  intentions  or  uncommunicated 
motives,  and  the  trial  court  should  observe 
this  rule  upon  the  next  trial,  In  the  event 
the  defendant  seeks  to  gain  any  advantage 
resulting  from  said  delay. 

Certiorari  awarded.  The  judgment  of  the 
Court  of  Appeals  is  reversed,  and  the  cause  is 
remanded  to  said  court  for  further  action  in 
conformity  with  this  opinion.  All  the  Jus- 
tices concur,  except  DE  GRAFFENRIED,  Jn 
who  dissents. 

DE  GRAFFENRIED,  J.  (dissenting).  This 
case  was  carefully  and  thoroughly  considered 
and  determined  by  this  court  before  the  opin- 
ion of  the  court  was  written.  The  thorough 
examination  by  the  whole  court  of  the  case 
before  the  preparation  of  the  opinion  would 
indicate  that  there  should  be  no  dissent  by 
the  writer  from  the  conclusions  which  the 
court  has  reached.  This  Is,  however,  an  im- 
portant case,  and,  while  the  writer  feels  that 
dissenting  opinions  should  be  sparely  in- 
dulged in,  nevertheless  I  am  impressed  with 
the  fact  that  in  justice  to  myself,  I  should 
give  expression  to  the  views  which  impel 
me  to  dissent  from  the  conclusion  which,  in 
this  case,  the  court  has  reached. 

1.  It  appears  from  the  evidence  that  the 
prosecutrix  is  a  young  lady,  who,  at  the  time 
of  the  alleged  assault,  was  teaching  a  country 
school  near  Huntsville.  The  defendant  is  a 
married  man  who  resided  In  the  neighbor- 
hood, and  his  household  seems  to  have  con- 
sisted of  himself,  his  wife,  and  his  son,  and 
his  niece.  The  niece  appears  to  have  been 
the  most  intimate  associate  that  the  prosecu- 
trix possessed  In  that  neighborhood,  and  I 
gather  from  the  evidence  that  prior  to  the 
alleged  offense,  the  prosecutrix  was  frequent- 
ly at  the  home  of  the  defendant  and  that  she 
was  frequently  with  the  defendant  and  his 
said  niece.  The  defendant,  at  the  time  of  the 
alleged  offense,  was  51  years  old,  and,  while 
the  age  of  the  prosecutrix  is  not  given,  I 
gather  from  the  evidence  that  the  prosecutrix 
was  a  young  woman,  about  the  age  of  de- 
fendant's niece,  and  that  there  was  much  dis- 
parity between  the  age  of  the  defendant  and 
of  the  prosecutrix.  In  other  words,  I  gather 
that  the  prosecutrix,  an  intimate  associate  of 
the  defendant's  niece,  regarded  the  defendant 
as  an  old  man,  and  that  the  jury  had  a  right 
to  infer  from  the  evidence  that  in  her  con- 
versations and  associations  with  him,  the 
prosecutrix  innocently  said  and  did  things 
which  were  Indiscreet,  thinking,  when  she 
said  and  did  them,  that  the  defendant,  over 
50  years  of  age,  married,  and  the  uncle  of  her 
best  friend,  would  properly  construe  her  mo- 
tives in  what  she  said  and  in  what  she  did. 
On  the  other  hand,  there  was  evidence  from 
which  the  jury  had  a  right  to  infer  that  the 
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defendant  misconstrued  these  words  and  acts 
of  the  prosecutrix,  and  that  he  became  ob- 
sessed with  the  idea  that  she  intended  by 
them  to  indicate  to  him  that  she  was  willing 
to  assume  intimate  relations  with  him. 

2.  The  evidence  tends  to  show  that  on  the 
night  of  the  alleged  offense  the  defendant, 
traveling  alone  in  an  automobile,  went  by 
the  place  where  the  prosecutrix  boarded, 
and  that  she  got  into  the  automobile  with 
the  defendant,  who  was  to  carry  her  to  his 
home,  where  she  intended  to  spend  and  did 
spend  the  night  The  jury  had  a  right  to  in- 
fer from  the  evidence  that,  after  the  prosecu- 
trix joined  the  defendant  in  the  automobile, 
and  while  they  were  traveling  in  the  direc- 
tion of  his  home,  the  defendant  and  the  pros- 
ecutrix engaged  in  much  badinage,  and  that 
at  times  the  conversation  infringed  upon 
those  rules  of  decorum  which  refinement  and 
chastity  indicate  should  at  all  times  be  ob- 
served. The  jury  had  a  right,  also,  from  the 
evidence  to  infer  that,  while  these  parties 
were  thus  alone  upon  the  highway  in  the 
night,  the  defendant  placed  his  hands  upon 
the  person  of  the  prosecutrix  with  the  idea 
that  he  would  thereby  stimulate  her  sexual 
passions  and  induce  her  to  consent  to  an  act 
of  sexual  intercourse  with  him.  The  jury 
also  had  the  right  to  infer  that,  after  the  de- 
fendant did  this,  he  discovered  that  the  pros- 
ecutrix would  not  consent  to  yield  to  his  ad- 
vances, and  that  then,  after  he  had.  put  his 
hands  upon  her,  he  continued  the  assault, 
forcibly  placing  his  hands  upon  parts  of  her 
person  where  no  hand,  without  the  consent 
of  the  prosecutrix,  had  a  right  to  be,  and 
that  he  did  this,  his  own  sexual  passions  be- 
ing aroused,  for  the  purpose,  by  force,  and 
against  the  will  of  the  prosecutrix,  to  have 
sexual  Intercourse  with  her.  In  other 
words,  I  think  that  the  jury  had  the  right 
to  infer  that;  when  the  defendant  first  put 
his  hands  on  the  person  of  the  prosecutrix, 
he  did  so  with  the  idea  of  leading  her  into 
consenting  to  submit  to  his  desires,  but  that, 
before  he  took  his  hands  off  of  her  person, 
he  continued  the  assault  with  the  purpose 
of  ravishing  her. 

3.  The  above  being  the  condition  of  the  evi- 
dence, the  trial  court  refused  to  give  to  the 
jury  the  following  written  charges: 

"(11)  The  word  Intent'  is  not  descriptive 
of  a  physical  act,  but  describes  the  will  that 
induced  or  governed  the  act,  and  although 
you  may  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  plac- 
ed his  hands  upon  the  person  of  Martha 
Onnond  without  her  consent,  with  a  desire 
to  satisfy  his  lustful  passion,  yet,  before  you 
can  find  him  guilty  of  an  assault  with  in- 
tent to  rape,  you  must  believe  beyond  a  rea- 
sonable doubt,  from  all  the  evidence,  that  at 
the  time  he  intended  to  satisfy  these  desires 
without  her  consent,  and  by  force,  or  by  put- 
ting her  In  fear." 

"(C)  If  from  the  evidence  you  do  not  be- 


lieve the  defendant  had  any  Intention  to 
forcibly  ravish  Martha  Ormond,  at  the  time 
he  put  his  hands  on  her,  if  you  believe  he 
put  his  hands  on  her,  but  that  he  was  sim- 
ply trying  to  persuade  her  to  have  sexual  in- 
tercourse with  him,  and  from  the  evidence 
you  believe  the  defendant  did  nothing  more, 
you' cannot  convict  him  of  an  assault  with 
intent  to  rape." 

The  trial  court,  however,  gave  the  jury  the 
following  written  charges  at  the  defendant's 
request: 

"(8)  Although  you  may  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  Is  guilty  of  an  assault,  or  an  as- 
sault and  battery  upon  the  person  of  Martha 
Ormond,  yet,  before  you  can  find  h<™  guilty 
of  an  assault  with  intent  to  ravish,  you  must 
believe  beyond  a  reasonable  doubt  that,  at 
the  time  he  made  the  assault  upon  her,  he 
intended  to  ravish  her." 

"(12)  The  nature  of  the  charge  of  an  as- 
sault with  intent  to  rape  presupposes  that 
the  intent  of  the  defendant  was  not  carried 
out  It  is  therefore  necessary,  before  he  can 
be  convicted  of  such  an  offense,  his  acts 
and  conduct  should  be  shown  to  be  such  that 
there  can  be  no  reasonable  doubt  as  to  the 
criminal  intent  If  these  acts  and  conduct 
are  equivocal  or  equally  consistent  with  the 
absence  of  the  felonious  intent  charged  in 
the  indictment  then  it  is  dear  that  they 
are  insufficient  to  warrant  a  verdict  of  guilty 
of  an  assault  with  intent  to  rape." 

"(XX)  If  you  believe  from  the  evidence 
that  the  acts  of  the  defendant  at  the  time 
he  placed  his  hand  or  hands  on  her  person 
were  consistent  with  the  theory  that  he  in- 
tended to  gratify  his  passions  with  her  con- 
sent then  you  cannot  find  him  guilty  of  an 
assault  with  intent  to  ravish." 

4.  In  my  opinion,  as  applied  to  the  facts  of 
this  case,  given  charges  8,  12,  and  XX, 
above  set  out  completely  covered  the  defend- 
ant's case.  It  is  true  that  in  refused  charge 
11,  above  set  out,  the  trial  judge  was  re- 
quested, among  other  things  in  the  charge, 
to  define  the  word  "Intent,"  and  the  given 
charges  do  not  define  that  word.  While  the 
word  "intent"  is  frequently  defined  by  law 
writers,  the  definition  is  the  same  definition 
which  is  given  by  lexicographers  to  that 
word,  and  as  to  that  matter  is  the  same  defi- 
nition which  is  given  the  word  by  every  per- 
son of  even  less  than  mediocre  intelligence. 
I  think  that  the  little  child  who,  in  play 
with  his  mate,  accidentally  hurts  him,  and 
who  says  to  that  mate,  "I  did  not  intend  to 
hurt  you,"  understands  that  "the  word  'in- 
tent' is  not  descriptive  of  a  physical  act 
but  describes  the  will  that  induced  or  gov- 
erned the  act"  In  other  words,  I  think  that 
every  person  who  possesses  sufficient  intel- 
ligence to  meet  the  requirements  of  the  new 
jury  law  as  to  the  qualification  of  jurors 
knows  that  "the  word  'intent'  is  not  de- 
scriptive of  a  physical  act  but  describes  the 
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will  that  Induced  or  governed  the  act"  I 
therefore  think  that  charge  11,  refused  to 
the  defendant,  was  fully  covered  by  charges 
8,  12,  and  XX,  which  were  given  to  the  Jury 
at  the  written  request  of  the  defendant 

5.  I  think,  without  discussion,  that  refus- 
ed charge  C  was  plainly  covered  by  given 
charges  8,  12,  and  XX,  given  at  the  defend- 
ant's request 

For  the  above  reasons,  I  dissent  from  the 
views  of  the  majority  of  this  court  and  think 
that  the  judgment  should  be  affirmed. 

6.  By  nothing  that  I  have  above  said  did  I 
Intend,  in  the  slightest  to  indicate  my  opin- 
ion as  to  the  weight  of  the  evidence  in  this 
case,  or  to  Indicate,  in  any  way,  my  opin- 
ion as  to  whether  the  defendant,  under  the 
evidence,  Is  guilty  of  the  grave  offense  charg- 
ed In  the  indictment  The  above  discussion 
is  given  simply  for  the  purpose  of  showing 
my  reasons  for  dissenting  from  the  conclu- 
sion of  the  court  that  the  trial  judge  commit- 
ted reversible  error  in  refusing  to  give 
charges  11  and  C  to  the  jury. 


BATES      LOUISVILLE  ft  N.  R.  CO. 
(Supreme  Court  of  Alabama.   Jan.  22,  1914.) 

1.  Railroads  (§  329*)— Cbossinq  Accident— 
Contributory  Negligence. 

Where  plaintiff,  who  was  familiar  with  a 
railroad  crossing,  negligently  drove  thereon  at 
night,  with  knowledge  that  a  train  was  liable 
to  pass  at  any  moment,  and,  having  stopped 
once  and  looked  and  listened  when  he  was 
about  72  feet  from  the  crossing,  was  struck 
and  injured  before  his  wagon  passed  over  the 
track,  he  was  guilty  of  contributory  negligence 
as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1020;  Dec  Dig.l  329.'] 

2.  Railroads  (8  838*)— Crossing  Accident- 
Subsequent  Negligence. 

Where  defendant's  engineer  discovered 
plaintiff  on  the  track  at  a  railroad  crossing 
when  the  engine  was  about  100  feet  distant 
and  the  train  moving  at  the  rate  of  17  feet  per 
second,  during  which  time  the  engineer  cut  off 
the  steam,  applied  the  air  brakes,  and  reversed 
the  engine,  he  was  not  guilty  of  subsequent  neg- 
ligence in  failing  to  sand  the  rails ;  it  not  ap- 
pearing that  they  were  wet  or  that  the  wheels 
were  slipping,  and  there  being  expert  evidence 
that  the  sand,  if  applied,  would  have  done  no 
good. 

[Ed.  Note.— For  other  cases,  see  RailroadB, 
Cent.  Dig.  §§  1096-1099;  Dec.  Dig.  §  338.»] 

3.  Railroads  (§  850*>— Crossing  Accident- 
Duty  to  Stop— Question  for  Jury. 

Where,  in  an  action  for  injuries  at  a  rail- 
road crossing,  there  was  no  testimony  that  the 
train  could  or  should  have  been  stopped  within 
200  feet  or  within  any  definite  distance,  and 
the  only  expert  evidence  offered  was  that  it 
was  slowed  and  stopped  as  quickly  as  possible 
under  the  circumstances,  the  court  was  not  re- 
quired to  submit  such  question  to  the  jury,  be- 
cause one  of  plaintiff's  witnesses  testified  that 
the  rear  of  the  coach  had  passed  the  crossing 
about  100  feet  when  the  train  stopped,  while 
a  number  of  witnesses  testified  that  it  stopped 
on  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |S  1152-1192;  Dec.  Dig.  8  350.*] 


Appeal  from  Shelby  County  Court;  E.  S. 
Lyman,  Judge. 

Action  by  C.  L.  Bates  against  the  Louis- 
ville ft  Nashville  Railroad  Company  for  dam- 
ages for  injury  to  person  and  property  re- 
ceived while  crossing  track.  Judgment  for 
defendant  and  plaintiff  appeals.  Affirmed. 

While  crossing  defendant's  track  at  public 
road  crossing  in  a  four-mule  wagon  which  he 
was  driving,  plaintiff  was  injured  by  colli- 
sion with  defendant's  passenger  train,  which 
struck  the  hind  wheels  of  the  wagon,  and 
threw  him  to  the  ground. 

Plaintiff's  account  of  the  transaction  is  as 
follows:  "In  going  from  Shelby  to  my  home. 
I  crossed  the  railroad  where  I  was  injured, 
and  I  am  familiar  with  this  crossing.  I  was 
familiar  with  the  schedule  of  the  train  at 
Shelby,  and  knew  that  the  train  for  Colum- 
biana on  the  branch  line  from  Shelby  by 
which  I  was  injured  left  Shelby,  according 
to  schedule,  as  soon  as  the  train  from  Calera 
to  Annlston  on  the  main  line  came  in,  and 
the  transfers  were  made.  I  have  lived  near 
Shelby  off  and  on  about  20  years,  and  have 
lived  about  a  mile  and  a  half  west  of  Shelby 
for  the  past  5  years.  I  had  seen  the  train 
come  in  from  Calera  the  night  I  was  injured, 
and  knew  when  I  was  approaching  the  cross- 
ing where  I  was  injured  that  the  Columbiana 
train  had  not  passed,  and  that  it  was  about 
time  for  it  to  pass  this  crossing,  and  I  was 
watching  for  it  It  was  dark,  and  drizzling 
rain.  There  was  nothing  to  prevent  me  hear- 
ing the  noise  of  an  approaching  train  except 
the  noise  of  the  furnace  and  the  noise  of 
the  wagon.  I  stopped  the  team  when  I  was 
about  72  feet  from  the  crossing.  I  could  and 
did  see  the  crossing  ahead  of  me.  The  track 
curved  from  the  crossing  back  to  the  station 
to  my  left  There  was  an  elevation  or  ridge 
on  my  left  between  me  and  the.  track,  which 
sloped  gradually  to  the  right  of  way,  ending 
at  the  level  ground  about  30  to  50  feet  from 
the  nearest  rail.  This  ridge  and  some  out- 
houses cut  off  the  view  of  some  of  the  track 
and  of  the  station  from  where  I  stopped.  I 
stopped  just  a  short  time,  and  listened  and 
looked,  and  did  not  see  or  hear  the  train.  I 
then  drove  my  mules  on  in  a  walk,  and  first 
saw  the  train  coming  as  my  lead  mules  were 
on  the  track.  I  cannot  say  positively  whether 
the  mules  were  on  the  track,  or  Just  goins; 
on,  or  had  just  passed  over;  but  my  best 
recollection  is  that  they  were  Just  going  on 
it  I  was  sitting  in  the  wagon  about  25  feet 
from  the  nearest  rail  when  my  attention  was 
first  called  to  the  train  by  the  light  of  the 
engine.  I  cannot  say  whether  it  was  the 
light  from  the  exhaust  or  the  headlight  The 
engine  was  the  first  thing  I  saw,  and  it  was 
50  or  60  feet  or  maybe  30  or  40  yards,  from 
the  crossing  when  I  first  saw  it  From  the 
front  wheel  of  the  wagon  to  the  head  of  the 
lead  mules  was  about  25  feet  and  I  sat  about 
3  or  4  feet  from  the  front  end  of  the  wagon 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Btim  *  Rsp'r  Indues 

Digitized  by  VjOOQIC 


ALL) 


BATES  v.  LOUISVILLE  A  N.  R.  CO. 


299 


bed.  From  the  point  where  I  stopped, 
looked,  and  listened,  I  could  have  seen  an 
approaching  train  85  yards  from  the  crossing 
towards  the  station ;  at  a  point  SO  or  36  feet 
from  the  crossing,  it  could  have  been  seen 
some  further,  but  not  much  different,  as  the 
outhouses  would  have  obstructed  the  view 
some.  I  do  not  know  how  far  an  approach- 
ing train  might  have  been  seen  from  a  point 
10  feet  east  of  the  crossing ;  but  immediately 
at  the  crossing  one  could  see  a  train  all  the 
way  to  the  station,  between  200  and  300 
yards.  I  don't  remember  that  I  looked  for 
the  train  any  more  after  stopping  at  the 
point  first  mentioned  until  my  lead  mules 
were  on  the  track,  or  climbing  upon  it  when 
I  looked  up  and  saw  it  coming  30  or  40 
yards  away,  and  whipped  up  my  mules,  try- 
ing to  get  over.  I  did  not  stop  and  look  any 
more  after  the  first  time." 

The  engineer  in  charge  of  the  train  testi- 
fied as  follows:  "As  we  approached  the  cross- 
ing, I  was  seated  in  my  proper  piace  on  the 
right-hand  side  of  the  engine,  looking  to  the 
front;  but,  it  being  dark,  my  vision  could 
not  follow  the  track  exactly  because  of  the 
curve  to  the  right  on  the  track.  The  shaft 
of  light  from  the  headlight  was  mostly  to  the 
left  of  the  track,  gradually  swinging  to  the 
right  as  the  engine  followed  the  curve  to  the 
right  in  the  track.  The  cone  of  light  was 
projected  in  a  straight  line  with  the  boiler  of 
the  engine,  and  as  we  approach  the  crossing 
was  thrown  on  the  road  west  of  the  crossing, 
gradually  swinging  until  it  enveloped  the 
crossing.  It  was  a  standard  headlight,  and 
In  good  condition,  and  burning  as  usual, 
though,  on  account  of  the  mist,  did  not  shine 
as  well  as  in  fair  weather.  I  did  not  see 
Mr.  Bates  or  his  team  until  within  about  100 
feet  of  the  crossing,  at  which  time  the  light 
was  on  the  crossing,  and  I  discovered  the 
bulk  of  the  wagon  on  the  crossing,  and  the 
mules  already  across,  and,  as  soon  as  I  dis- 
covered them,  I  cut  off  steam,  put  on  air,  and 
reversed  the  engine,  cutting  off  all  steam. 
I  did  this  as  rapidly  as  possible,  and  had  just 
completed  It  when  the  engine  struck  the  wag- 
on. This  was  all  that  I  could  do  to  stop  my 
train,  and  it  was  done  as  fast  as  I  could 
reach  for  the  air,  reverse  lever,  and  throttle, 
which  took  practically  no  time.  The  train 
slowed  down  rapidly.  The  engine  stopped 
about  100  feet  beyond  the  crossing,  with 
the  rear  of  the  passenger  coach  on  the  cross- 
ing, and  in  my  Judgment  this  was  as  quick 
a  stop  as  could  have  been  made  under  the 
circumstances.  I  did  not  blow  the  whistle 
after  discovering  Mr.  Bates,  as  I  had  no  time 
to  do  so  after  awlylng  the  means  to  stop  the 
train.  There  waa  a  box  of  sand  on  the  en- 
gine full  of  sand;  but  it  would  have  done 
no  good  on  that  occasion  to  apply  the  same. 
Sand  is  used  to  put  on  wet  track,  for  the  pur- 
pose of  making  the  rails  hold  the  wheels,  and 
?lre  the  wheels  a  better  grip  on  the  rails. 
In  my  judgment  the  application  of  sand 


would  have  done  no  good  in  this  case.  I 
had  partly  cut  off  steam  just  after  leav- 
ing the  crossover  switch,  and  was  rolling 
downgrade  towards  the  road  crossing,  with 
but  little  steam  on.  I  could  not  have  re- 
versed the  engine  with  the  steam  pressure 
on.  It  would  have  been  necessary  to  cut  off 
the  steam  before  reversing  the  engine.  In 
my  judgment  my  train  was  traveling  10  or  12 
miles  an  hour  when  I  saw  Mr.  Bates,  and  It 
would  have  been  impossible  to  have  stopped 
the  train  in  time  to  prevent  the  accident." 

The  master  mechanic  of  defendant  and  the 
conductor  of  the  train  testified  that  the  prop- 
er method  of  stopping  the  train  quickly  is  to 
cut  off  steam,  and  apply  air,  and  that  a  stop 
in  200  feet  was  a  good  stop  under  the  cir- 
cumstances here  shown.  One  of  plaintiff's 
witnesses  testified  that  the  rear  end  of  the 
train — the  train  consisting  of  engine,  tender, 
and  one  passenger  coach— stopped  after 
plaintiff  was  struck  about  100  feet  beyond 
the  crossing,  and  another  that  It  had  passed 
the  crossing.  The  defendant's  witnesses  all 
testified  that  the  end  of  the  train  was  on  or 
had  barely  gotten  over  the  crossing.  At  the 
conclusion  of  the  testimony  the  court  gave 
the  general  charge  for  defendant 

Vassar  L.  Allen,  of  Birmingham,  for  ap- 
pellant Browne,  Leeper  &  Koenig,  of  Co- 
lumbiana, for  appellee. 

SOMERVILLE,  J.  [1]  Conceding  that  the 
testimony  offered  by  plaintiff  was  sufficient 
to  indicate  simple  negligence  on  the  part  of 
the  trainmen  in  approaching  the  crossing,  it 
is  certain  that  on  the  undisputed  evidence 
plaintiff  was  himself  guilty  of  contributory 
negligence,  as  matter  of  law,  which  proxi- 
mately produced  the  collision. 

The  law  applicable  to  the  circumstances 
of  this  case,  as  detailed  by  plaintiff  himself, 
has  been  repeatedly  stated  by  this  court 
and  we  need  only  to  refer  to  the  cases.  C. 
of  G.  By.  Co.  v.  Foshee,  125  Ala.  199,  212, 
27  South.  1006;  Same  v.  Barnett  151  Ala.  407, 
44  South.  392 ;  L.  &  N.  R.  R.  Co.  v.  Calvert, 
172  Ala.  597,  55  South.  812. 

[2]  It  Is  urged,  however,  that  there  was 
evidence  from  which  the  jury  might  reason- 
ably have  found  the  engineer  guilty  of  subse- 
quent negligence,  in  that  he  failed  to  resort 
to  the  device  of  sanding  the  track  in  addition 
to  the  other  means  used  for  stopping  the 
train. 

The  evidence  shows  that  sand  Is  dropped 
upon  wet  rails  under  a  moving  train  to  pre- 
vent the  wheels  from  slipping  on  the  rails. 
It  does  not  appear  that  the  wheels  were  slip- 
ping or  likely  to  slip  in  this  instance,  and 
the  only  expert  evidence  offered  on  the  sub- 
ject was  to  the  effect  that  It  would  have  done 
no  good,  and  that  it  was  impossible  to  avoid 
the  collision.  This  seems  to  be  borne  out  by 
the  other  facts.  The  wagon  was  discovered 
at  a  distance  of  about  100  feet  and  the  train, 
moving  at  about  17  feet  per  second,  reached 
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the  crossing  In  less  than  6  seconds.  It  most 
have  required  at  least  3  seconds  for  the  en- 
gineer to  cut  off  steam,  apply  the  air  brakes, 
and  reverse  the  engine.  To  have  then  be- 
gun sanding  the  rails,  2  or  3  seconds  be- 
fore the  collision,  could  not  In  any  view  of 
the  case  have  availed  anything.  Indeed,  it 
appears  that  the  engineer  was  engaged  In 
the  preventive  actions  actually  adopted  up  to 
the  time  of  the  collision. 

[3]  It  is  further  suggested  by  appellant 
that  an  Issue  of  disputed  fact  grows  out  of 
that  phase  of  the  evidence  relating  to  the 
distance  within  which  the  train  was  stopped 
after  the  discovery  of  the  wagon  at  the  cross- 
ing; one  of  plaintiff's  witnesses  testifying 
that  the  rear  of  the  coach  had  passed  about 
100  feet  beyond  the  crossing,  while  a  number 
of  defendant's  witnesses  testified  that  it 
stopped  at  the  crossing. 

.  There  Is,  however,  no  testimony  in  the  rec- 
ord to  the  effect  that  this  train  should  or 
could  have  been  stopped  within  200  feet,  or 
within  any  definite  distance,  and  the  only 
expert  testimony  offered  shows  that'  it  was 
slowed  and  stopped  as  quickly  as  possible 
under  the  circumstances.  This  evidence  was 
conclusive  upon  the  court  on  this  issue,  and 
required  the  affirmative  charge  in  favor  of 
the  defendant  as  requested  and  given.  Har- 
ris v.  N.  C,  etc.,  R.  R.  Co.,  153  Ala.  139,  44 
South.  962,  14  L  R.  A.  (N.  S.)  261. 

The  judgment  will  be  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLBLLAN  and 
DE  GRAFFENRIED,  JJ.,  concur. 


W.  T.  SMITH  LUMBER  CO.  v.  JERNIGAN 
et  al. 

(Supreme  Court  of  Alabama.    Jan.  22,  1914.) 

1.  Loos  and  Logging  (§  2*)— "Timbeb." 

The  Vord  "timber"  has  a  well-defined 
meaning  and  includes  such  trees  as  are  suit- 
able for  building  and  allied  purposes  but  does 
not  include  fruit  trees  (citing  8  Words  and 
Phrases,  p.  6973;  see,  also,  page  7816). 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  1-5;  Dec.  Dig.  §  2.*] 

2.  Logs  and  Logging  (8  2*)— Sale  of  Land 
— Reservation  of  Timbeb— Construction 
—  "Sawlogs"  —  "Timbeb  Suitable  fob 
Sawlogs." 

Complainant  conveyed  certain  land  to  de- 
fendant's predecessors  in  title  by  deed,  reserving 
all  timber  suitable  for  sawlogs,  12  inches  and 
over  in  diameter  three  feet  above  ground.  Held 
that,  while  the  words  "timber  suitable  for  saw- 
logs, standing  alone,  included  any  and  every 
sort  of  sawlog,  without  reference  to  the  char- 
acter of  the  wood,  yet,  the  contract  having  been 
made  20  years  before,  defendants  were  entitled 
to  show  that,  according  to  the  custom  of  the 
locality  when  the  deed  was  made,  "sawlogs"  had 
a  well-defined  local  meaning  which  was  limited 
to  pine  logs. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  1-5;  Dec.  Dig.  §  2* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6339.] 


8.  Customs  and  Usages  (|  15*)— Effect. 

When  the  usage  of  a  locality  in  which  an 
instrument  is  executed  has  given  certain  words 
therein  a  peculiar  signification,  the  parties  to 
the  instrument  will  be  presumed  to  have  used 
the  words  in  their  peculiar  local  sense. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  §§  30-33;  Dec.  Dig.  {  15.*] 

4.  Action  (§  22*)— Title  to  Standing  Tiu- 
beb—Action  at  Law. 

Where  defendants  are  in  adverse  possession 
of  certain  standing  timber  claimed  by  complain- 
ant complainant's  right  to  the  timber  should  be 
determined  in  an  action  at  law. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  |S  124-139.  143.  145;  Dec.  Dig.  §  22.*] 

Appeal  from  Chancery  Court,  Butler  Coun- 
ty; L.  D.  Gardner,  Judge. 

Bill  by  the  W.  T.  Smith  Lumber  Company 
against  J.  T.  Jernlgan  and  another  to  restrain 
them,  and  each  of  them,  from  interfering 
with  complainant  entering  upon  the  lands  de- 
scribed and  removing  and  cutting  all  hard- 
wood timber  growing,  thereon  suitable  for 
sawlogs,  for  an  accounting,  and,  upon  a  final 
hearing,  for  perpetual  Injunction.  Decree 
for  respondents,  and  complainant  appeals. 
Affirmed. 

Lane  &  Lane,  of  Greenville,  for  appellant 
Powell  &  Hamilton,  of  Greenville,  for  appel- 
lees. 

DB  GRAFFENRIED,  J.  On  the  11th  of 
June,  1896,  the  appellant  executed  and  deliv- 
ered, to  those  through  whom  the  appellees 
claim  the  land  upon  which  the  timber  here- 
inafter referred  to  Is  situated,  a  deed  convey- 
ing said  land.  In  the  deed  there  Is  the  fol- 
lowing clause:  'The  W.  T.  Smith  Lumber 
Company  reserves  all  the  timber  suitable  for 
sawlogs  that  is  and  will  be  12  inches  and 
over  in  diameter  three  feet  above  the  ground, 
or  at  the  top  of  the  stump,  at  the  time  said 
timber  is  cut,  together  with  the  rights  of  way 
for  carts,  drays,  trams,  tramways,  and  rail- 
roads on  and  through  the  above-described 
lands,  also  the  right  to  use  dead  pine  to  gen- 
erate steam  for  its  locomotive  engines;  said 
timber  to  be  removed  at  the  option  of  the 
W.  T.  Smith  Lumber  Company,  its  successors 
or  assigns." 

It  seems  that  the  W.  T.  Smith  Lumber 
Company  has  cut  and  removed  all  pine  tim- 
ber suitable  for  sawlogs,  12  inches  and  up, 
etc.,  from  the  premises,  and  the  bill  of  com- 
plaint In  this  case  was  filed  for  the  purpose 
of  testing,  In  a  court  of  equity,  the  right  of 
the  said  Lumber  Company,  against  the  wish- 
es of  the  appellees,  who  own  the  land,  to  go 
upon  the  land  and  remove  therefrom  the  pop- 
lar, white  oak,  gum,  etc.,  trees,  which  are 
12  inches  and  up,  from  the  said  land. 

In  the  first  place  the  appellees  claim  that 
they  are  in  the  adverse  possession  of  said 
trees,  denying  that  the  appellant  has  any 
claim  upon  them,  and  that  therefore  appel- 
lant must  pursue  its  remedy  of  ejectment  for 
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said  trees ;  and  in  the  second  place  appellees 
maintain  that  by  the  above  reservation  the 
appellant  only  reserved  title  to  the  pine  trees 
00  the  said  lands.  Appellees  maintain  that, 
at  the  time  of  the  execution  and  delivery  of 
the  said  deed,  the  word  "sawlogs"  had,  in 
Batler  county,  where  the  lands  are  situated, 
a  well-defined  meaning ;  that  the  word  "saw- 
logs"  meant,  at  that  time,  "pine  logs,"  and 
only  "pine  logs" ;  that  no  other  kind  of  trees 
had,  in  that  section  of  the  state,  up  to  that 
time,  been  used  or  known  as  "sawlogs" ;  and 
that,  since  the  execution  and  delivery  of  the 
conveyance,  the  parties  in  interest  had  so  con- 
strued the  said  words  because  since  that  time 
the  appellant  had  paid  the  owners  of  the  land 
for  all  trees  taken  from  the  land  except  the 
pine  trees.  Appellees  say  that  the  appellant, 
at  the  time  it  executed  the  said  conveyance, 
wa«  the  owner  of  a  large  sawmill  plant  sit- 
uated at  Chapman,  Ala.,  and  that  said  mill 
was  engaged  exclusively  in  the  manufacture 
of  pine  trees  into  lumber,  and  that,  up  to 
that  time,  there  had  never  been  In  that  sec- 
tion of  Alabama  a  mill  which  manufactured 
any  other  sort  of  trees  into  lumber,  and  that, 
at  the  present  time,  said  mill  is  manufactur- 
ing only  pine  trees  into  lumber. 

[1]  1.  The  word  "timber"  has  a  well-defin- 
ed meaning  and  Includes  such  trees  as  are 
suitable  for  building  and  allied  purposes. 
Gulf  Yellow  Pine  Lumber  Co.  v.  Monk,  159 
Ala.  318,  49  South.  248.  The  word,  however, 
does  not  include  fruit  trees.  Bullen  v.  Dunn- 
ing, 5  Barn.  &  C.  842,  847;  8  Words  and 
Phrases,  p.  6973. 

[2]  2.  Standing  alone  and  unexplained,  we 
would  unhesitatingly  say  that  the  words 
"timber  suitable  for  sawlogs"  meant  any  sort 
of  sawlogs,  whether  of  oak,  chestnut,  hickory, 
poplar,  or  ash.  This  deed  was  made,  how- 
ever, nearly  20  years  ago,  and  it  may  be  that 
in  the  section  in  which  this  timber  was  situ- 
ated the  word  "sawlogs"  had  at  that  time 
a  well-understood  local  meaning,  and  that 
this  local  meaning  was  well  understood  by 
the  parties  when  the  deed  was  made  and  de- 
livered. The  written  reservation  in  the  deed 
is  but  the  memorial  of  the  contract,  the  thing 
upon  which  the  minds  of  the  parties  met, 
and,  of  course,  the  thing  which  they  agreed 
to  was  the  contract  between  them.  If  "saw- 
logs," then,  had  a  restricted  meaning,  and  the 
parties  used  that  word  In  that  restricted 
meaning,  the  fact  that,  since  that  time,  the 
meaning  of  that  word  has  been  broadened 
does  not  broaden  the  rights  of  appellant  As 
an  illustration :  Many  years  ago  it  was  the 
universal  custom  for  cotton  to  be  picked  from 
the  fields  and  placed  In  baskets.  These  bas- 
kets were  used  by  the  laborers  to  carry  the 
cotton  from  the  field  to  the  cotton  house. 
These  baskets  were  made  from  a  particular 
character  of  white  oak.  The  words  "basket 
timber"  then  had,  in  the  cotton  sections  of  the 
state,  a  particular  local  meaning.  They 


meant  white  oak  suitable  for  making  cotton 
baskets.  If  a  man  then  sold  to  a  maker  of  cot- 
ton baskets  all  his  "basket  timber,"  his  plain 
meaning  would  have  been  to  sell  that  part 
of  his  white  oak  timber  which  was  suitable 
for  making  cotton  baskets,  and  only  that 
timber. 

In  this  case  the  contention  is  that,  when 
the  reservation  in  the  deed  was  made,  the 
word  "sawlogs"  had,  in  the  section  of  Ala- 
bama in  which  the  lands  in  question  were 
situated,  a  local,  well-defined  meaning,  and 
that  these  words  meant  pine  trees  or  logs 
suitable  to  be  manufactured  into  lumber.  If 
this  is  true,  we  see  no  reason  why  appellees 
have  not  the  right,  by  evidence,  to  show  It 
In  making  this  proof,  the  construction  which 
the  parties  themselves  have  placed  upon  the 
contract  may  be  shown.  Kaul  et  al.  v.  Weed 
et  al.,  203  Pa.  586,  53  Atl.  489. 

[3]  "When  the  usage  of  the  locality  in 
which  the  instrument  is  executed  has  given 
certain  words  therein  a  peculiar  significa- 
tion," the  parties  to  the  instrument  will  be 
presumed  to  have  used  such  words  in  their 
peculiar  local  sense.  17  Am.  &  Eng.  Ency. 
Law,  p.  12,  subd.  8,  and  authorities  there 
cited. 

[4]  3!  In  this  case  the  appellees  are  in  pos- 
session of  the  land  upon  which  the  trees 
which  appellant  claims  title  to  are  situated. 
The  appellees  deny  that  the  trees  belong  to 
appellant  and  assert  that  they  themselves 
own  the  trees.  In  other  words,  appellees  are 
in  the  adverse  possession  of  the  trees  claim- 
ed by  appellant  The  appellant  can  test  its 
right  and  title  to  the  trees  in  an  action  at 
law.  Inglis  v.  Freeman,  137  Ala.  298,  84 
South.  894. 

It  is  therefore  evident  that  the  chancellor 
was  correct  in  holding  that  the  title  to  the 
trees  should  be  tested  In  an  action  at  law, 
where  the  disputed  questions  of  fact  can  be 
settled  by  a  Jury.  The  decree  of  the  court 
below  Is  therefore  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McOLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


PIERCE  v.  OITT  OF  HUNTSVILLE. 
(Supreme  Court  of  Alabama.    Nov.  27,  1913. 
Rehearing  Denied  Feb.  5,  1914.) 

1.  Municipal  Cobpobations  (|  512*)— Scope 
of  Wbit— Municipal  Assessment— Review. 

The  theory  of  a  writ  of  certiorari  sued 
out  to  review  an  assessment  for  a  municipal 
improvement  is  that  the  proceeding  appears  on 
the  face  of  the  record  to  be  without  the  juris- 
diction of  the  municipal  authorities. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1185-1187;  Dec 
Dig.  S  512.*] 

2.  Appeal  and  Ebbob  (§  1051*)  —  Review  — 
Reception  of  Evidence— Pbejudice. 

Where  the  final  resolution,  confirming  an 
assessment  for  a  municipal  improvement  and 
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fixing  it  as  a  charge  against  petitioner's  prop- 
erty, as  shown  by  the  record  of  the  proceedings 
had  by  the  city  council  and  the  commissioners, 
which  in  the  meantime  succeeded  the  council, 
recited  the  fact  that  the  requisite  advertisement 
to  property  owners  had  been  made  in  compliance 
with  the  statute,  reciting  when  and  where  the 
publication  was  made  and  setting  out  a  copy, 
such  record,  having  been  introduced  in  evidence, 
sufficiently  showed  the  giving  of  the  notice,  and 
hence  the  property  owner  was  not  prejudiced  by 
proof  aliunde  the  record  of  the  contents  of  the 
notice  and  its  publication,  etc 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §5  4161-4170;  Dec  Dig.  § 
1081.*] 

8.  Municipal  Corporations  (f  486*)— Pub- 
lic Improvements  —  Notice  to  Pbopebtt 
Owners-tPublication— Finding  bt  Com- 
missioners. 

A  statute  having  specified  no  means  where- 
by the  fact  of  publication  of  notice  to  property 
owner  for  an  assessment  for  public  improve- 
ment should  be  shown,  the  ascertainment  by  the 
commission,  constituting  the  city  council,  that 
the  notice  had  been  duly  published,  etc,  a  rec- 
ord of  the 'findings  of  such  fact  and  the  manner 
of  the  publication  afforded  the  only  possible 
record  evidence  thereof,  and  no  other  evidence 
was  necessary  to  show  a  compliance  with  the 
statute  in  such  respect. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1084-1090,  1161; 
Dec.  Dig.  S  486.*] 

4.  Municipal  Corporations  (|  449*)-iStreet 
Improvements— Assessment  — Time  —  Com- 
pletion oe  Work. 

Under  Code  1907,  §  1870,  relating  to  mu- 
nicipal improvements  and  providing  that  if  the 
improvement  be  finally  ordered  and  constructed, 
the  council  shall  have  power,  after  completion 
and  acceptance  thereof,  to  assess  the  cost  of 
constructing  such  improvement,  or  any  part 
thereof,  on  and  against  the  abutting  property, 
a  resolution  adopted  by  the  commission,  which 
succeeded  the  city  council,  purporting  to  assess 
the  benefits  for  an  improvement  before  the  work 
was  completed,  was  void  for  want  of  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1072;  Dec  Dig.  | 
449.*] 

5.  Municipal  Corporations  (§  461*)— Street 
Improvements  —  Invalid  Levy— New  As- 
sessment—Jurisdiction. 

Where  commissioners  who  succeeded  the 
.city  council  illegally  attempted  to  pass  a  resolu- 
tion levying  an  assessment  for  street  improve- 
ment before  the  improvement  was  completed, 
they  had  jurisdiction,  after  discovering  the  er- 
ror, and  after  the  completion  of  the  assessment 
to  give  notice  and  levy  a  new  assessment,  and 
this  notwithstanding  a  suit  had  been  instituted 
by  a  property  owner  In  the  circuit  court  to  can- 
cel the  original  assessment,  nor  was  it  neces- 
sary for  the  commissioners  to  formerly  rescind 
the  prior  assessment,  or  begin  a  new  independ- 
ent proceeding  for  the  improvement. 

[Ed.  Note.— For  other  cases,  gee  Municipal 
Corporations,  Cent.  Dig.  §  1075;  Dec.  Dig.  § 
461.*] 

6.  Municipal  Corporations  (|  449*)— Street 
Improvements  —  "Ordinance  or  Resolu- 
tion of  Permanent  Operation"  —  Adop- 
tion—Statutes. 

Resolutions  of  a  city  board  of  commission- 
ers providing  for  the  publication  of  a  call  for 
bids  for  paving  of  streets,  an  ordinance  accept- 
ing a  bid,  and  another  fixing  an  assessment  for 
benefits,  were  not  ordinances  and  resolutions 
of  a  permanent  nature,  or  intended  to  be  of 
general  and  permanent  operation  within  Code 


1907,  §§  1185, 1252, 1268,  providing  that  no  ordi- 
nance or  resolution  intended  to  be  of  permanent 
operation  shall  be  adopted  at  the  same  meeting 
at  which  it  is  introduced,  etc,  and  requiring 
that  they  shall  be  published  and  transmitted  to 
the  mayor  for  his  approval,  but  such  ordinances 
were  properly  adopted  in  accordance  with  Code, 
art.  26. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1072;  Dec  Dig.  5 
449.*] 

7.  Municipal  Corporations  (§  486*) — Street 
Improvements— Assessment— Notice— Pub- 
lication— Ownership  of  Paper. 

That  notice  of  an  assessment  of  property 
for  a  street  improvement  was  published  in  a 
newspaper  owned,  edited,  and  published  by  one 
the  the  city  commissioners  was  not  ground  for 
invalidating  the  assessment,  notwithstanding 
Act  April  8,  1911  (Laws  1911,  p.  348)  §  19, 
providing  that  a  commissioner  shall  not  be  in- 
terested in  any  work,  business,  or  contract,  the 
expense,  price,  or  consideration  of  which  is  paid 
from  the  public  treasury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1084-1090,  1161; 
Dec  Dig.  |  486.*] 

8.  Constitutional  Daw  (§  290*)— Due  Pro- 
cess of  Law  —  Notice  —  Municipal  Im- 

•  prove  me  nts — special  assessment  —  "pub- 
LIC Notice." 

Publication  of  a  notice  of  the  contemplated 
levy  of  a  special  assessment  for  municipal  im- 
provements in  a  reasonable  manner  is  a  general 
public  notice"  which,  the  law  presumes  will 
reach  the  cognizance  of  the  owner  to  be  affected, 
and  constitutes  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  871-875;  Dec  Dig.  § 
290* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5799.] 

9.  Municipal  Corporations  (|  491*)— Street 
Improvements— Assessments— Hearing  be- 
fore Commissioners. 

That  commissioners  of  a  city  hearing  ob- 
jections to  the  levy  of  a  special  assessment  for 
municipal  improvements  were  also  acting  for 
the  municipality  did  not  disqualify  them  on  the 
theory  that  they  were  acting  as  judges  of  their 
own  case. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  {§  1145,  1163-1155 ; 
Dec  Dig.  |  491.*] 

10.  Municipal  Corporations  (|  481*)  — 
Street  Improvements  —  Special  Assess- 
ments—Hearing— Judicial  Proceeding. 

The  proceeding  authorized  by  statute  for 
hearing  of  objections  to  the  levy  of  special  as- 
sessments for  a  street  improvement  was  not 
objectionable  as  lacking  the  essential  character- 
istics of  a  judicial  proceeding. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  5§  1146,  1163-1155; 
Dec.  Dig.  8  491.*] 

Appeal  from  Law  and  Equity  Court,  Madi- 
son County;  James  H.  Ballentine,  Judge. 

Certiorari  by  Nannie  H.  Pierce  against  the 
City  of  Huntsville.  Judgment  for  respond- 
ent, and  petitioner  appeals.  Affirmed. 

Spragins  &  Speake,  of  Huntsville,  for  ap- 
pellant David  A.  Grayson,  of  Huntsville,  for 
appellee. 

SAYRE,  J.  By  the  common-law  writ  of 
certiorari  appellant  sought  to  have  the  Madi- 
son law  and  equity  court  review  and  quash  a 
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proceeding  assessing  the  cost  of  an  attlngent 
street  Improvement  against  her  property.  On 
tiie  hearing  the  writ  was  quashed,  after 
which  this  appeal  was  taken. 

[1]  The  theory  of  the  writ  of  certiorari  In 
such  cases  Is  that  the  proceeding  for  the  as- 
sessment appears  npon  the  face  of  Its  record 
to  be  without  the  power  and  jurisdiction  of 
the  municipal  authorities  acting  in  the  prem- 
ises, and  so  null  and  of  no  effect. 

[2,  3]  After  a  certified  copy  of  the  record  of 
the  proceeding  of  the  city  council  and  the 
city  commissioners— a  government  by  com- 
mission having  been  established  pending  the 
proceeding  under  authority  of  the  act  of 
April  21, 1911  (Acts  1911,  p.  591  et  seq.)— had 
been  exhibited  to  the  court  to  sustain  the  as- 
sessment, defendant  was  allowed  to  show 
aliunde  the  record  the  contents  of  the  notice 
which  had  been  published  in  a  newspaper 
advising  property  owners  that  the  assessment 
book  was  ready  for  inspection,  and  that  the 
commission  would  sit  at  a  designated  time 
and  place  to  hear  objections,  in  pursuance  of 
sections  1377-1379  of  the  Code.  Appellant's 
objection  was  that  the  notice  should  be 
shown  by  the  record  and  not  otherwise.  Our 
judgment  is  that  the  notice  was  shown  by  the 
record,  and  that  the  error  of  admitting  other 
evidence,  if  it  was  error,  was  harmless.  The 
final  resolution  confirming  the  assessment 
and  fixing  It  as  a  charge  against  appellant's 
property,  as  shown  by  the  record  of  the  pro- 
ceedings had  by  the  city  council  and  the 
board  of  commissioners,  recited  the  fact  that 
the  requisite  advertisement  had  been  made  in 
compliance  with  the  statute,  to  wit,  In  the 
Mercury  Banner,  a  newspaper  published  In 
the  city  of  Huntsvllle,  and  of  general  circula- 
tion therein,  on  the  15th  day  of  April,  1912, 
setting  out  a  copy  of  the  same.  The  statute 
evidently  contemplates  a  record  of  proceed- 
ings for  local  assessments,  and  a  record  of 
some  sort  could  not  well  be  dispensed  with. 
It  provides,  for  example,  that  on  appeal  to 
the  circuit  court  the  cause  "may  be  tried  on 
the  record  without  other  pleadings."  Section 
1391  It  provides  that  the  clerk  of  the  city 
shall,  when  an  appeal  has  been  taken,  send 
to  the  clerk  of  the  circuit  court  "a  transcript 
of  all  the  proceedings  of  the  council  relating 
to  such  assessment"  The  record  here  shown 
contains  a  finding  by  the  commission  as  to 
now,  when,  where,  and  of  what  publication 
had  been  made,  all  in  agreement  with  the 
statutory  requirements.  The  statute  having 
specified  no  means  whereby  the  fact  of  publi- 
cation should  be  shown,  the  ascertainment 
by  the  commission  and  a  record  of  the  com- 
mission's finding  afforded  the  only  possible 
record  evidence  of  a  publication  in  compli- 
ance with  the  statute.  No  other  evidence  was 
necessary. 

[4,  S]  Shortly  after  the  commission  came 
into  existence  it  proceeded  to  consider  the  as- 
sessment roll  which  had  been  prepared  under 
the  direction  of  the  city  council,  and  adopted 


a  resolution  fixing  the  assessment  previously 
made  for  the  improvement  of  Holmes  street 
"from  its  Intersection  with  Fifth  street  and 
Pratt  avenue  to  Rlson  street"   The  record 
shows  that  In  all  previous  proceedings  the 
proposed  assessment  had  been  described  as 
for  the  Improvement  of  Holmes  street  "from 
its  Intersection  with  the  west  property  line  of 
Pulaski  road  or  pike  to  its  Intersection  with 
the  east  property  line  of  Pratt  avenue  and 
Fifth  street"   The  statute  provides  (section 
1370  of  the  Code)  that  if  the  improvement 
be  finally  ordered  and  constructed,  the  council 
shall  have  power  and  authority,  after  com- 
pletion and  acceptance  thereof,  to  assess  the 
cost  of  constructing  said  improvement  or  any 
part  thereof,  upon  and  against  the  property 
abutting  on  any  street  eta   The  resolution 
first  adopted  by  the  commission  may,  perhaps 
must  be  construed  as  an  effort  to  fasten  the 
cost  of  the  improvement  upon  abutting  prop- 
erty in  advance  of  a  completion  of  the  work 
as  theretofore  proposed.  It  therefore,  lacked 
authority  of  law.    It  may  be  conceded  that 
the  commission's  first  effort  to  deal  with  the 
the  assessment  In  question  was  defective  and 
ineffectual.  Afterwards,  as  the  record  shows, 
the  board  of  commissioners — appreciating  no 
doubt  the  error  of  its  previous  proceeding — 
caused  notice  of  the  assessment  for  the  im- 
provement of  Holmes  street  in  accordance 
with  the  resolution  to  that  end  which  had 
been  adopted  In  the  beginning,  to  be  pub- 
lished, and  thereafter  proceeded  in  due  course 
to  fix  the  assessments  as  charges  upon  the 
property  of  abutting  owners.   Appellant  de- 
nies the  right  of  the  commissioners  to  re- 
trace their  steps  In  this  manner.    Her  con- 
tention just  at  this  point  seems  to  be  that 
where  fundamental  irregularity  has  inter- 
vened in  the  course  of  a  proceeding,  it  is 
requisite  to  a  valid  assessment  that  the  pend- 
ing proceeding  should  be  formally  rescinded 
and  a  new  and  independent  proceeding  be  set 
on  foot  We  do  not  appreciate  the  necessity 
for  a  formal  rescission  of  so  much  of  a  record 
as  appears  on  Its  face  to  be  infected  with 
fatal  fundamental  error,  nor  do  we  see  the 
necessity  or  occasion  in  such  case  of  carrying 
the  process  of  rehabilitation  back  further 
than  the  specific  error  appearing.   There  to 
no  reason  why  steps  properly  taken  previous 
to  the  error  should  be  retraced.   The  Integ- 
rity of  the  proceeding,  the  completeness  of 
the  record,  due  process  according  to  the  pro- 
vision of  the  statute,  and  all  the  rights  of 
property  owners,  may  be  preserved  In  the 
manner  of  procedure  adopted  in  this  case. 
In  Garner  v.  Annlston,  59  South.  654,  speak- 
ing of  the  procedure  on  appeal  to  the  circuit 
court,  or  other  court  of  like  jurisdiction,  in 
cases  arising  under  the  statute  for  local  as- 
sessments, we  said:  "If  fundamental  error 
be  shown  In  the  record,  the  proceeding,  so  far 
as  it  touches  the  interest  or  property  of  the 
party  appealing,  shall  be  abated  or  held  for 
naught  in  which  case  (section  1380)  supple- 
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mentary  proceedings  may  be  had,  In  order  to 
supply  or  cure  the  defect"  True,  we  added: 
"We  take  the  last-mentioned  provision  (sec- 
tion 1380)  to  mean  that  as  to  the  party  ap- 
pealing a  reassessment  may  be  had,  In  which 
the  council  or  municipal  board  must  begin 
anew  and  retrace  its  steps" — but  we  were 
speaking  In  a  case  in  which  the  original  reso- 
lution, which  must  mark  the  beginning  of 
every  proceeding  for  the  levy  of  a  local  as- 
sessment was  In  question. 

Appellant  showed  In  her  petition  for  cer- 
tiorari that  she  had  gone  to  the  circuit  court 
with  her  grievance  immediately  after  those 
errors  appeared  which  marked  the  first  effort 
of  the  commissioners,  and  without  waiting 
for  further  action  by  the  commission,  that 
the  circuit  court  had  taken  jurisdiction,  and 
that  the  proceeding  was  still  pending  in  that 
court  Appellant  contends  that  the  pendency 
of  the  questions  raised  by  the  certiorari  in 
the  circuit  court  deprived  the  board  of  com- 
missioners of  the  power  to  proceed  to  the 
correction  of  errors  which  we  may  suppose 
It  was  the  purpose  of  the  application  to  the 
circuit  court  to  have  corrected.  We  do  not 
think  so,  but  it  will  suffice  for  this  case  to 
say  that  we  have  before  us  no  evidence  of  the 
pendency  of  the  proceeding  in  the  circuit 
court 

L6]  Section  1252  of  the  Code  provides  that: 
"No  ordinance  or  resolution  intended  to  be  of 
permanent  operation  shall  be  adopted  by  the 
council  at  the  same  meeting  at  which  it  is  in- 
troduced, unless  unanimous  consent  of  those 
present  is  given  for  the  immediate  considera- 
tion of  such  ordinance  or  resolution,  such 
consent  to  be  shown,"  etc  Section  1258  pro- 
vides for  the  publication  of  ordinances  or 
resolutions  of  a  general  or  permanent  nature. 
Section  1185  provides  for  the  transmission 
of  ordinances  and  resolutions  intended  to  be 
of  a  permanent  operation  to  the  mayor  for 
approval,  etc.  Appellant  urges  that  at  vari- 
ous points  the  transcript  of  the  record  of  the 
proceedings  had  for  the  assessment  In  this 
case  shows  a  failure  to  comply  with  these 
statutes.  She  says,  for  example,  that  the 
resolution  providing  for  publication  for  bids 
on  the  paving  work  was  adopted  at  the  same 
meeting  at  which  it  was  introduced;  was 
not  approved  by  the  mayor;  was  not  pub- 
lished as  an  ordinance  of  a  permanent  nature, 
etc.  So  of  the  ordinance  accepting  the  bid. 
So  of  the  last  ordinance  adopted  by  the  board 
of  commissioners  fixing  the  assessment  Our 
opinion  is  that  the  ordinances  and  resolutions 
complained  of,  constituting  steps  in  a  pro- 
ceeding which  reached  from  the  original  reso- 
lution or  ordinance  determining  that  the  Im- 
provement should  be  taken  to  the  final  ordi- 
nance or  resolution  fixing  the  assessment  and 
providing  for  payment  for  the  completed 
work,  are  not  the  ordinances  or  resolutions 
contemplated  by  those  sections  of  the  Code  re- 
lating to  the  passage,  approval,  and  authen- 
tication of  ordinances  and  resolutions  of  a 
permanent  nature  or  intended  to  be  of  per- 


manent and  general  operation.  The  pro- 
ceeding for  the  assessment  of  the  cost  of  a 
street  Improvement  against  the  abutting  prop- 
erty is  administrative  and  judicial  In  Its 
character.  It  is  also  local  and  special,  and 
when  its  end  is  once  accomplished,  It  is  no 
longer  a  rule  of  conduct  but  its  interest  Is 
historical  and  evidential  only.  It  is  then  con- 
signed to  the  limbo  of  things  which  have 
served  their  purpose.  The  procedure  in  snch 
cases  is  laid  down  with  great  detail  In  ar- 
ticle 26  of  the  chapter  on  Municipal  Corpora- 
tions beginning  at  section  1359  of  the  Code 
Only  such  formalities  and  publications  as 
are  prescribed  In  that  article  are  essential 
to  the  validity  of  the  special  proceeding  there 
provided  for.  There  was  in  this  case  no 
lapse  in  the  observance  of  the  requirements 
of  that  article,  and  the  result  of  the  proceed- 
ings had  must  be  approved,  confirmed,  and  es- 
tablished. 

[7]  Appellant  further  complains  that  the 
publication  ordered  by  the  board  of  commis- 
sioners was  made  in  a  newspaper  owned, 
edited,  and  published  by  one  of  the  commis- 
sioners, and  hence  that  a  process  so  "con- 
ceived in  sin  and  shapen  in  iniquity"  cannot 
serve  the  purpose  and  end  of  that  due  process 
which  is  required  by  the  law  of  the  land.  It 
Is  provided  (Code,  §§  1193,  1191)  that  neither 
councilmen  nor  aldermen  shall  be  Interested 
in  any  work,  business,  or  contract  the  ex- 
pense, price,  or  consideration  of  which  Is 
paid  from  the  treasury.  Substantially  the 
same  inhibition  Is  applied  to  commissioners 
where  a  commission  form  of  municipal  gov- 
ernment is  established.  Act  April  8, 1911,  p. 
330,  g  19.  There  is  no  statutory  provision  In- 
validating publications  of  notice  made  in  the 
circumstances  of  which  appellant  complains. 
The  element  of  publication  by  which  the  own- 
ers of  property  are  affected  and  In  which  they 
are  therefore  interested  is  merely  the  fact 
of  publication  In  a  newspaper  answering  the 
requirements  of  the  statute  as  to  place  of 
publication  and  generality  of  circulation. 

L8]  Proceedings  of  this  sort  under  review, 
though  differing  in  some  material  respects 
from  ordinary  proceedings  for  the  levy  and 
collection  of  taxes,  have  root  in  the  sovereign 
taxing  power  of  the  state.  They  must  be  so 
contrived  and  administered  as  to  reach  all 
property  owners  alike.  If  personal  notice 
may  be  dispensed  In  one  case  it  may  in  an- 
other. The  theory  on  which  constructive 
service  Is  permitted  in  Buch  cases  is  that  no 
owner  can  hold  his  property  exempt  from  the 
liabilities,  duties,  and  obligations  which  the 
state  has  a  right  to  Impose  because  he  may 
not  be  reached  by  personal  process.  "In  such 
cases  some  substantial  form  of  notice  has 
always  been  held  to  be  a  sufficient  warning 
to  the  owner  of  the  proceedings  which  are 
being  taken  under  the  authority  of  the  state 
to  subject  bis  property  to  those  demands  and 
obligations.  Otherwise  the  burdens  of  taxa- 
tion, and  the  liability  of  such  property  to  be 
taken  under  the  power  of  eminent  domain, 
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would  be  useless  In  regard  to  a  very  large 
amount  of  property  In  every  state  of  the  Un- 
ion." 5  Encyc  U.  S.  S.  C.  Repts.  651.  Pub- 
lication in  a  reasonable  manner  is  a  general 
public  notice,  which  the  law  presumes  will 
reach  the  cognizance  of  the  owner  to  be  af- 
fected, and  la  due  process.  The  necessity 
for  proceeding  on  such  notice  and  its  secure 
foundation  in  the  principles  of  justice  are 
too  well  established  to  be  now  questioned.  Id. 

[f]  Appellant  complains  also  that  she  has 
not  been  given  a  hearing  by  an  Impartial 
tribunal.  She  notes  that  the  municipal  au- 
thorities, as  agents  of  the  public,  instituted 
the  proceeding  for  the  assessment  against 
her  property,  superintended  the  procedure, 
and  passed  upon  her  objections,  although  It 
was  really  the  municipality,  the  public  gener- 
ally, for  whose  benefit  the  proceeding  was 
had  and  the  assessment  made.  In  short,  she 
objects,  the  city  council  and  the  board  of 
commissioners  were  judges  in  their  own  case. 
It  is  fundamental  that  no  man  shall  be  judge 
in  his  own  case,  and  due  process  requires 
an  Impartial  tribunal.  But  it  is  settled  that 
this  principle,  or  these  principles,  do  not  ex- 
clude citizens  from  sitting  as  judges  or  jurors 
in  cases  in  which  the  interests  of  the  com- 
munity in  which  they  lire  are  placed  In  op- 
position to  the  interests  of  private  persons, 
nor  do  they  extend  to  the  action  of  munici- 
pal authorities  in  levying  special  assessments. 
Hlbben  v.  Smith,  191  U.  S.  310,  24  Sup.  Ct 
88,  48  L.  Ed.  195 ;  Lent  v.  Tlllson,  140  U.  S. 
316,  U  Sup.  Ot  825,  35  L.  Ed.  419. 

[II]  Another  objection,  taken  in  rather  a 
general  way,  to  the  effect  that  the  proceeding 
authorized  by  the  statute  lacks  the  essential 
characteristics  of  a  judicial  proceeding,  has 
been  considered  by  this  court  in  City  of  Birm- 
ingham v.  Wills,  59  South.  173.  Certainly 
there  would  have  been  no  lack  of  judicial 
form  in  the  circuit  court,  or  other  court  of 
Hke  jurisdiction,  to  which  appellant  might 
have  taken  her  case  by  appeal.  Still  other 
objections  were  considered  in  Garner  v.  An- 
niston,  59  South.  654.  There  is  no  occasion 
for  a  restatement  of  the  considerations  which 
influenced  the  conclusions  reached  in  those 
cases. 

Affirmed. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
SOMER  V ILLE,  J  J.,  concur. 


NARRELL  v.  J.  R  PHILLIPS  MERCAN- 
TILE CO. 

(Supreme  Court  of  Alabama.    Dec.  4,  1913. 
Rehearing  Denied  Feb.  5,  1914.) 

1.  Mortgages  (8  336*) — Foreclosure— Exer- 
cise of  Power  of  Sale— Debts  Collecti- 
ble. 

Where  a  junior  mortgagee  bought  in  the 
prior  mortgages  and,  after  the  several  debts 
were  due,  foreclosed  them  in  one  proceeding 
in  pursuance  of  the  power  and  in  accordance 


with  the  terms  of  its  own  mortgage,  though 
the  prior  mortgages  were  foreclosable  by  sale 
at  different  places,  the  foreclosure  was  not  a 
nullity,  since  the  mortgagee  was  entitled  to  be 
paid  the  amount  of  the  prior  mortgages  as  well 
as  its  own,  and  could  foreclose  its  mortgage  for 
the  aggregate  of  the  debts  so  secured. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1024;  Dec.  Dig.  |  336.*] 

2.  Mortgages  (f  378*)— Foreclosure  under 
Power— Operation  and  Effect. 

A  sale  under  a  power  of  sale  in  a  mortgage 
cuts  off  all  the  mortgagor's  equity  of  redemption 
as  effectually  as  a  decree  of  foreclosure,  leaving 
him  only  the  statutory  right  of  redemption  and 
the  right  to  disaffirm  and  redeem  if  the  mort- 
gagee purchased  without  authority  in  the  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S3  1137,  1138,  1140;  Dec  Dig.  8 
378.*] 

3.  Mortoaoes  (§  362*) — Foreclosure  under 
Power— Persons  Who  May  Purchase. 

Where  a  mortgage  to  a  corporation  does 
not  authorize  the  mortgagee  to  purchase  at  its 
own  sale,  the  fact  that  the  purchaser  at  the  sale 
was  a  stockholder  in  the  corporation  did  not 
ipso  facto  avoid  the  sale,  in  the  absence  of  any 
showing  that  he  was  acting  as  agent  for,  or  by 
arrangement  with,  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  1080-1084;  Dec  Dig.  {  362.*] 

4.  Mortgages  (§  596*)— Redemption— Forfei- 
ture of  Right. 

Under  Code  1907,  §  5747,  providing  that  the 
possession  of  land  must  be  delivered  to  the  pur- 
chaser, within  ten  days  after  foreclosure  sale, 
by  the  debtor,  if  in  his  possession,  or  by  any 
one  holding  under  him  by  privity  of  title,  on 
written  demand  by  the  purchaser,  demand  of 
possession  by  the  grantee  of  the  purchaser  on 
foreclosure  sale  against  the  tenant  of  the  mort- 
gagor, with  a  recovery  in  ejectment  upon  his 
refusal  to  surrender  possession,  a  re-entry  by 
the  mortgagor  pending  execution  of  a  writ  of 
possession  and  a  suit  In  ejectment  against  him 
operated  to  forfeit  the  mortgagor's  statutory 
right  of  redemption. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  1742-1752;  Dec  Dig.  §  596.*] 

Appeal  from  Chancery  Court,  Franklin 
County;  W.  H.  Simpson,  Chancellor. 

Action  by  J.  J.  Narrell  against  the  J.  R 
Phillips  Mercantile  Company  to  enjoin  an 
action  of  ejectment  and  to  redeem  in  his 
own  right  as  mortgagor.  Decree  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

W.  P.  Chitwood,  of  Moulton,  for  appellant. 
Kirk,  Carmichael  .&  Rather,  of  Tuscumbla,  • 
and  W.  H.  Key,  of  Russell ville,  for  appellee. 

SAYRE,  J.  Narrell  filed  the  bill  In  this 
case  to  enjoin  an  action  of  ejectment  that  the 
Phillips  Company  had  brought  against  him 
and  to  redeem  in  his  right  as  mortgagor. '  De- 
fendant company  claimed  title  to  the  land  in 
suit  through  a  foreclosure  of  sundry  mortga- 
ges made  by  complainant,  one  of  which,  the 
youngest  of  the  series,  had  been  made  to  it 
directly;  the  others  It  had  acquired  by  pur- 
chase and  assignment  from  prior  mortgagees. 
The  equity  of  the  bill  was  rested  In  part  up- 
on the  averment  that  the 'mortgage  to  the 
defendant  and  one  of  the  others  had  never  in 
fact  been  executed  for  that,  at  the  time  com- 
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plalnant  and  his  wife  signed  the  papers,  no 
considerations  were  stated  therein,  the  spac- 
es in  the  printed  forms  appropriate  for  the 
purpose  having  been  left  blank  and  subse- 
quently filled  in  by  the  mortgagees  with 
amounts  largely  In  excess  of  the  amounts 
complainant  had  agreed  to  secure,  and  in 
part  upon  the  averment  that  the  several 
mortgage  indebtednesses  justly  due  from 
complainant  to  defendant  had  been  paid  in 
full  before  foreclosure.  Of  the  Issues  of  fact 
thus  raised,  it  is  enough  to  say  that  they 
were  correctly  decided  against  complainant 
Indeed,  complainant  does  not  on  this  appeal 
continue  the  controversy  as  to  them. 

[1,  2]  For  its  own  safety  and  the  protection 
of  its  debt,  defendant  had  bought  in  the 
prior  mortgages,  and  had  then,  after  the  sev- 
eral mortgage  debts  fell  due,  forclosed  them 
In  one  proceeding  by  a  sale  at  Bear  Creek 
In  pursuance  of  the  power  and  in  accordance 
with  the  terms  of  its  own  mortgage.  The 
prior  mortgages  were  foreclosable  by  sale  at 
different  places.  Complainant  Insists  that  the 
foreclosure  under  these  circumstances  was  a 
nullity.  Not  so.  Defendant's  own  mortgage 
was  subordinate  to  the  others,  and  its  only 
safety  was  to  redeem  the  prior  mortgages. 
Thereafter  defendant  was  entitled  to  be  re- 
paid the  amount  of  prior  mortgages,  as  well 
as  its  own,  and  had  a  right  to  foreclose  its 
mortgage  for  the  aggregate  of  the  debts  so 
secured.  Grigg  v.  Banks,  59  Ala.  311;  2 
Jones  on  Mortgs.  |  1080.  A  sale  under  the 
power,  conducted  as  this  was,  cuts  off  the 
mortgagor's  equity  of  redemption  as  effectual- 
ly as  a  decree  of  foreclosure,  leaving  in  him 
nothing  but  the  statuory  right  of  redemption 
and  the  right  to  disaffirm  and  redeem  if  the 
mortgagee  purchases  without  authority  in  the 
mortgage.  American  Mortgage  Co.  v.  Turner, 
95  Ala.  272,  11  South.  211. 

[3]  The  mortgage  in  this  case  (that  is,  de- 
fendant's mortgage)  did  not  authorize  defend- 
ant to  purchase  as  Its  own  sale.  But  O.  W. 
Phillips,  a  stockholder  in  the  defendant  cor- 
poration, did  purchase,  and  afterwards  con- 
veyed to  his  company  on  a  recited  valuable 
consideration.  Appellant  mortgagor  therefore 
avers  In  his  brief  that  this  was  tantamount 
to  a  purchase  by  defendant  mortgagee  at  its 
own  sale,  and  authorized  him  to  disaffirm  and 
redeem  within  two  years.  No  relief  can  be 
awarded  to  complainant  on  this  ground.  The 
facts  necessary  to  relief  on  this  ground  are 
not  averred  in  the  bill.  Nor,  for  that  matter, 
was  it  proved  that  O.  W.  Phillips  acted  as 
agent  for  or  by  arrangement  with  mortgagee. 
It  was  shown  only  that  he  was  a  stockholder 
in  the  defendant  company.  He  did  not  there- 
by stand  in  such  a  relation  of  trust  or  con- 
fidence to  the  mortgagor  as  to  make  his  pur- 
chase a  fraud  or  breach  of  duty.  27  Cyc. 
1482.  For  aught  appearing,  he  purchased  in 
good  faith  for  himself,  and  afterwards  con- 
veyed his  title  to  defendant,  as  he  had  an 


undeniable  right  to  do.  Relief  must  proceed 
upon  what  is  alleged  and  proved  by  the  com- 
plainant His  complaint  must  be  treated  as 
effectual  or  ineffectual  according  to  what  he 
has,  not  what  he  could  have,  averred.  14 
Ves.  273. 

[4]  After  defendant  had  foreclosed  and  got 
a  deed  from  O.  W.  Phillips,  It  demanded  pos- 
session of  one  Frazier,  who  was  in  sole  pos- 
session at  the  time  as  tenant  of  complainant. 
Upon  Frazier's  refusal  to  surrender  posses- 
sion, defendant  brought  an  action  of  eject- 
ment against  him  and  recovered  judgment. 
Pending  execution  of  a  writ  of  possession, 
complainant  re-entered.  Thereafter  defend- 
ant brought  the  suit  which  complainant  now 
seeks  to  enjoin.  The  effect  of  all  this  was 
that  complainant  forfeited  his  right  of  re- 
demption under  the  statute.  Code,  I  5747, 
and  cases  there  cited. 

We  have  stated  our  consideration  of  those 
points  which  seem  to  affect  the  merits  of  the 
case.  The  court's  rulings  on  the  demurrer  to 
complainant's  bill  in  its  original  shape  were 
clearly  correct.  One  or  two  other  minor 
points  are  made  In  the  brief  for  appellant. 
They  do  not  appear  to  have  been  brought  to 
the  chancellor's  attention  by  the  pleading  as 
they  should  have  been,  and  are  without  mer- 
it in  any  event.  We  conclude  that  the  de- 
cree must  be  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


ECHOLS  efr  si.  v.  SPEAKS. 

(Supreme  Court  of  Alabama.    Dec.  18,  1918. 
Rehearing  Denied  Feb.  5,  1914.) 

guabdian  and  wabd  (§  4^*)— authority  of 
Guardian  —  Sale  of  Wabo's  Personal 
Property— Transfer  of  Notes. 

A  guardian  of  a  minor  having  the  same  ju- 
risdiction over  the  minor's  choses  in  action  as 
an  executor  has  over  the  personal  property  of 
his  testator,  the  guardian,  at  his  peril  and  the 
peril  of  his  bondsmen,  may  assign  and  transfer 
notes  belonging  to  the  minor's  estate. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §  189;  Dec  Dig.  §  46.*] 

McClellan,  J.,  dissenting. 

Appeal  from  Chancery  Court,  Morgan 
County;  W.  T.  Lowe,  Special  Chancellor. 

Bill  by  D.  W.  Speake  against  James  L. 
Echols  and  others,  to  determine  to  whom  a 
note  and  mortgage  was  payable.'  From  a 
decree  granting  relief,  respondents  appeal. 
Reversed  and  rendered. 

The  case  made  by  the  bill  is:  That  the 
complainant  became  indebted  to  one  William 
C.  Preston,  as  guardian  of  the  estate  of  Har- 
ry W.  Preston,  a  minor,  In  the  sum  of  $1,- 
500,  and,  to  secure  the  payment  of  said  in- 
debtedness, executed  a  mortgage  to  secure 
five  promissory  notes,  each  in  the  sum  of 
$300,  bearing  date  August  11,  1906,  and  ma- 
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taring,  respectively,  on  the  1st  of  August, 
1907,  1908,  1909,  1910,  and  1911;  said  notes 
bearing  interest  from  date  and  the  interest 
being  payable  annually.  That,  after  the  ex- 
ecution of  the  notes  and  mortgages,  Preston, 
the  guardian,  discounted  the  notes  falling 
doe  In  1907  and  1908,  and  transferred  them 
and  the  mortgage  to  secure  them  to  one 
Samuel  Irwin,  without  the  consent  of  com- 
plainant or  without  his  knowledge,  and  it  }s 
also  alleged  on  information  and  belief  that 
Irwin  transferred,  before  the  first  note  ma- 
tured, the  said  notes  and  mortgages  transfer- 
red to  him  to  one  James  L.  Echols;  the  same 
being  without  recourse  on  said  Irwin,  and 
being  made  without  the  consent  or  instiga- 
tion of  complainant  That  on  August  20, 
1907,  complainant  paid  to  Preston,  as  guard- 
ian of  said  minor,  the  first  of  said  notes,  and 
the  interest  on  the  other  four  notes,  and  de- 
clined to  pay  said  note  to  Echols,  believing 
that  he  had  no  right  or  title  thereto.  It  is 
then  alleged  that  Marvin  West  had  succeed- 
ed William  C.  Preston  as  guardian  of  the 
minor  Harry  Preston.  That  Echols  is  threat- 
ening to  proceed  by  foreclosure  to  collect  the 
two  notes,  and  that  West,  the  guardian,  is 
demanding  of  complainant  the  payment  of 
the  note,  with  interest  thereon,  and  that 
complainant  is  ready,  able,  and  willing  to 
pay  and  discharge  the  debt  as  soon  as  it 
can  be  ascertained  to  whom  it  is  payable. 
The  notes  and  mortgages  are  made  exhibits, 
and  both  Echols  and  West  answered:  each 
setting  up  their  respective  claims.  Upon  the 
pleadings  and  proof  and  the  testimony  noted, 
chancellor  held  and  decreed  that  the  sale 
by  Preston  of  the  note  passed  no  interest  to 
his  transferees,  and  that  the  title  to  said 
notes  and  mortgages  remained  in  the  guard- 
ian, and  directed  the  surrender  and  deliv- 
ery of  the  notes  and  mortgages  to  the  guard- 
ian. 

O.  Kyle,  of  Decatur,  for  appellants.  Cal- 
lahan &  Harris,  of  Decatur,  for  appellee. 

DE  GRAFFENRIED,  J.  In  the  case  of 
Mason  v.  Buchanan,  62  Ala.  110,  this  court, 
through  Brickell,  O.  J.,  speaking  of  the  au- 
thority of  a  guardian  over  the  choses  In 
action  of  his  ward,  said:  "As  to  these,  he 
may  exercise  the  power  which  an  executor 
or  an  administrator  may  exercise  over  choses 
in  action  coming  into  his  hands  for  admin- 
istration. A  want  of  diligence  in  the  exer- 
cise of  the  power  will  render  him  liable,  but 
third  persons,  dealing  with  him  in  good  faith, 
are  not  the  guarantors  of  his  prudence;  they 
answer  only  for  their  own  fair  dealing." 
While  much  was  said  by  this  court  in  that 
case  which  was  unnecessary  to  a  determina- 
tion of  the  question  then  before  the  court,  we 
take  it  that  the  quoted  excerpt  from  the 
opinion  is  but  a  statement  of  the  common- 
law  rule  on  the  subject,  and  It  is  a  familiar 
proposition  that  statutes  are  not  to  be  held 
to  abolish  a  well-established  rule  of  the  com- 
mon law  unless  it  plainly  appears  that  it  was 


the  legislative  purpose  to  abolish  the  com- 
mon-law rule.   Cook  v.  Meyer,  78  Ala.  680. 

In  the  case  of  Butler  v.  Gazzam,  81  Ala. 
493,  1  South.  17,  this  court  said:  "Our  past 
decisions  sustain  the  rule  that  the  executor 
or  administrator  has  the  full  legal  title  to 
all  choses  in  action  due  the  estate  of  the 
decedent,  and  that  he  may,  in  the  absence 
of  fraud  or  collusion,  release,  compound,  or 
discharge  them  as  fully  as  if  he  were  the 
absolute  owner,  being  answerable  only  for 
any  Improvidence  In  the  exercise  of  the  pow- 
er." This  quoted  rule  was  approved  by  this 
court  in  Logan,  Adm'r,  v^  Central  Iron  & 
Coal  Co.,  139  Ala.  548,  38  South.  729,  and 
we  take  it  that  the  quoted  rule  clearly  in- 
dicates that  an  administrator,  certainly  be- 
fore the  adoption  of  the  Code  of  1907,  may 
sell,  without  an  order  of  the  court,  at  his 
peril  and  the  peril  of  bis  bondsmen,  the 
choses  in  action  of  the  estate  of  bis  intestate. 
If,  then,  this  court,  in  Mason  v.  Buchanan, 
supra,  was  correct  in  its  statement  of  the  law 
that  a  guardian  may  exercise  the  power 
which  an  executor  or  administrator  might 
exercise,  as  above  stated,  over  the  choses  in 
action  of  his  Intestate,  then  it  would  follow, 
as  a  necessary  conclusion,  that  a  guardian, 
without  an  order  of  court,  may,  at  his  peril 
and  at  the  peril  of  his  bondsmen,  sell  the 
choses  in  action  of  his  ward.  Schmidt  v. 
Shaver,  196  111.  108,  63  N.  E.  655,  89  Am 

St.  Rep.  250. 

In  a  note  by  Mr.  Freeman  to  the  above 
case  of  Schmidt  v.  Shaver,  which  note  Is  to 
be  found  in  89  Am.  St  Rep.  281,  we  find  the 
following: 

"(1)  General  Rule. — Except  in  South  Car- 
olina, the  right  of  a  guardian,  in  the  absence 
of  a  statute,  to  dispose  of  the  personal  prop- 
erty of  his  ward  is  well  settled.  As  is  said 
in  Wallace  v.  Holmes,  9  Blatchf.  65,  Fed. 
Cas.  No.  17,100:  'His  duty  to  pay  debts  and 
to  provide  for  the  support,  maintenance,  and 
education  of  the  ward,  and  generally  to  man- 
age the  estate,  *  *  •  all  imply  the  pow- 
er of  the  guardian  in  this  respect  In  this 
management  he  is  under  a  rigid  responsibil- 
ity, not  only  for  the  property,  but  for  its 
management  and  disposal  for  the  best  inter- 
ests of  the  ward.'  It  is  therefore  the  rule, 
supported  by  the  great  weight  of  authority, 
that  a  guardian  may,  without  application  to, 
or  an  order  of  court  sell  the  personal  prop- 
erty of  his  ward.  Woodward  v.  Donally,  27 
Ala.  198;  Lee  v.  Lee,  55  Ala.  590;  Mason  v. 
Buchanan,  62  Ala.  110;  McConnell  v.  Hod- 
son,  7  HI.  [2  Gilman]  640  ;  Schmidt  v.  Sha- 
ver (principal  case)  196  111.  108,  63  N.*  E. 
655  [89  Am.  St  Rep.  250];  Schmidt  v.  Mc- 
Bean,  98  111.  App.  421;  Humphrey  v.  Buis- 
son,  19  Minn.  221  [Gil.  182];  Field  v.  Schief- 
felin,  7  Johns.  Ch.  [N.  T.]  150,  11  Am.  Dec. 
441;  Thomas  v.  Bennett,  56  Barb.  [N.  T.) 
197;  Turtle  v.  Heavy,  59  Barb.  [N.  T.]  834: 
Truss  v.  Old,  6  Rand.  [Va.]  556,  18  Am.  Dec. 
748;  Bank  of  Virginia  v.  Craig,  6  Leigh  [Va.] 
■899;  Maclay  v.  Equitable  Life  Ass'n  Soc, 
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152  V.  8.  499,  14  Sup.  Ct.  678  [38  L.  Ed.  528]; 
Mullen  v.  Wine  [O.  O.]  26  Fed.  206;  Wallace 
v.  Holmes,  9  Blatchf.  65,  Fed.  Cas.  No.  17,- 
100.  A  guardian  may  therefore  dispose  of 
his  ward's  Interest  In  a  patent  right  (Wallace 
v.  Holmes,  9  Blatchf.  65,  Fed.  Cas.  No.  17,- 
100),  a  right  to  locate  public  land  as  a  home- 
stead (Mullen  v.  Wine  [C.  O.]  26  Fed.  206), 
or  a  judgment  In  favor  of  his  ward  (Schmidt 
v.  Shaver  [principal  case]  196  111.  108,  63  N. 
E.  655  [89  Am.  St  Rep.  250]). 

"(2)  Assignment  of  Choses  In  Action. — 
The  most  frequent  exercise  of  this  right  Is, 
however,  In  the  sale  and  assignment  of  prom- 
issory notes  or  other  choses  in  action,  in 
the  larger  number  of  cases  secured  by  mort- 
gage. The  right  of  the  guardian  to  assign 
Is  in  such  case  undoubted  (McConnell  v.  Hod- 
son,  7  m.  [2  Oilman]  640;  Humphrey  v. 
Bulsson,  19  Minn.  221  [Gil.  182];  Tuttle  v. 
Heavy,  59  Barb.  [N.  T.]  334 ;  Field  v.  Schlef- 
felin,  7  Johns.  Ch.  [N.  T.]*  150,  11  Am.  Dec. 
441;  Fletcher  v.  Fletcher,  29  Vt  98),  espe- 
cially where  the  choses  in  action  are  made 
payable  to  the  guardian  (Gentry  v.  Owen,  14 
Ark.  396,  60  Am.  Dec.  549;  Fountain  v.  An- 
derson, 33  Ga.  872;  Jenkins  v.  Sherman,  77 
Miss.  884,  28  South.  726;  Gillespie  v.  Craw- 
ford [Tex.  Civ.  App.]  42  S.  W.  621),  or  if 
shares  of  stock  stand  in  his  name  (Atkinson 
v.  Atkinson,  8  Allen  [Mass.]  15;  Bank  of 
Virginia  v.  Craig,  6  Leigh  [Va.]  399)." 

It  will  be  noticed  that  in  the  above  note 
the  case  of  Mason  v.  Buchanan  is  cited  by 
the  learned  annotator  as  sustaining  the  posi- 
tion assumed  by  him,  and  we  think  that, 
certainly  in  so  far  as  the  sale  of  choses  In 
action  is  concerned,  the  case  sustains  the 
conclusions  of  the  annotator. 

It  would  seem,  therefore,  that  in  this  state 
a  guardian  may  sell  the  choses  in  action  of 
his  ward  at  his  peril  and  at  the  peril  of 
his  bondsmen  without  an  order  of  court. 

The  decree  of  the  chancellor  Is  not  In  ac- 
cordance with  the  above  views,  and  the  de- 
cree is  therefore  reversed,  and  a  decree  is 
here  rendered  granting  to  appellant  the  re- 
lief prayed  for  in  his  cross-bill. 

Reversed  and  rendered. 

DOWDELL,  C.  J.,  and  ANDERSON,  MAT- 
FIELD,  SAYRE,  and  SOMERVILLB,  JJ., 
concur.  McCLELLAN,  J.,  dissents. 


STATE  ex  rel.  McELEROT  et  aL  v.  BAN- 
NERS, Chancellor. 
(Supreme  Court  of  Alabama.    Jan.  22,  1914.) 

1.  Equity  (•  398*)— Interest  of  Register. 

In  a  suit  to  compel  a  surviving  partner 
to  account  for  the  assets  of  the  firm  and  also 
to  account  as  administrator  and  as  guardian,  it 
appeared  that  the  regular  register  of  the  court 
of  chancery  had  once  been  law  clerk  with  a 
firm  who  were  of  counsel  for  complainant  during 
most  of  the  time  the  case  had  been  pending,  ana 
that  the  register's  father  was  indebted  to  the 
firm,  unless  It  was  barred  by  the  statute  of  lim- 


itations. Held,  that  those  facts  did  not  dis- 
qualify the  register  under  the  common  law  or 
under  Chancery  Rule,  f  6,  declaring  that,  in 
all  cases  when  the  register  is  interested  or  re- 
lated to  the  parties  within  the  fourth  degree, 
it  shall  be  the  duty  of  the  chancellor  to  appoint 
a  special  register. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  852,  858;  Dec.  Dig.  f  393>] 

2.  Equity  (§  393*)— Appointment  ot  Special 
Masters. 

Under  Code  1907,  §  3078,  providing  that 
the  chancellor  may  appoint  a  special  register 
when  necessary,  the  chancellor  may  appoint 
a  special  register,  even  though  the  regular  reg- 
ister is  not  legally  disqualified,  whenever  the 
circumstances  are  such  that  reasonable  grounds 
exist  for  apprehending  bias  of  the  regular  regis- 
ter. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  852,  858;  Dec.  Dig.  8  393.*] 

Petition  by  the  State  of  Alabama,  on  the 
relation  of  Susan  McEleroy  and  others,  for 
mandamus  to  require  Hon.  A.  H.  Bennera,  as 
chancellor,  of  the  Northwestern  chancery 
division,  to  set  aside  and  vacate  an  order  of 
reference,  and  to  appoint  a  special  register 
to  execute  the  same.  Mandamus  denied. 

The  case  made  by  the  petition  is  that  peti- 
tioners filed  a  bill  in  the  Walker  chancery 
court  against  L.  B.  Musgrove,  Individually, 
and  as  guardian  of  J.  C.  Musgrove,  and  as 
administrator  of  said  Musgrove,  and  as  sur- 
viving partner  of  Musgrove  Bros.,  composed 
of  L.  B.  and  J.  C.  Musgrove,  seeking  an  ac- 
counting, settlement  of  his  guardianship  and 
administration,  and  the  settling  of  the  part- 
nership accounts  and  the  partnership  busi- 
ness. After  stating  many  facts  not  neces- 
sary to  be  here  set  out,  petition  avers  that 
complainants  or  petitioners  made  a  motion 
in  writing  before  the  chancellor  in  vacation 
that  he  appoint  some  suitable  person  as  spe- 
cial master,  and  refer  to  him  the  matters  of 
accounting  as  prayed  for,  as  is  shown  by  the 
motion  which  is  attached.  Affidavit  was  filed 
showing  that  J.  Carl  Shepherd,  the  regular 
register  of  the  said  chancery  court  of  Walker 
county,  was  disqualified  to  act  as  register 
and  master  because,  for  several  years  imme- 
diately prior  to  his  appointment  as  register, 
he  had  been  an  attorney  holding  the  position 
of  law  clerk  with  the  firm  of  Bankhead  & 
Bankhead,  who  were  of  counsel  for  complain- 
ant during  the  greater  portion  of  time  said 
cause  had  been  pending,  and  up  to  the  time 
said  Shepherd  was  appointed  register.  Also 
another  affidavit  showing  that  there  is  in- 
volved therein  the  question  of  whether  James 
W.  Shepherd,  who  is  the  father  of  the  present 
register,  J.  Carl  Shepherd,  is  indebted  to  the 
firm  of  Musgrove  Bros,  in  the  sum  of  $5,000, 
with  interest  thereon,  or  whether  such  claim 
as  due  is  barred  by  the  statute  of  limitation. 
There  is  also  Involved  the  question  whether 
five  shares  of  stock  of  the  Jasper  Land 
Company,  now  standing  In  the  name  of  said 
James  W.  Shepherd,  does  not  belong  in  equi- 
ty and  good  conscience  to  the  firm  of  Mus- 
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grove  Bros.,  in  which  the  complainants  are 
entitled  to  share  because  said  shares  were 
never  paid  for,  or  intended  to  be  paid  for, 
by  said  Shepherd.  The  affidavit  sets  up  facts 
tending  to  show  certain  fraud  committed  by 
L.  B.  Musgrove  in  reference  to  the  manage- 
ment of  the  Jasper  Land  Company  at  the 
time  James  W.  Shepherd  was  a  member  of 
the  board  of  directors  of  said  company,  by 
election  of  said  L.  B.  Musgrove,  without  any 
apparent  ownership  of  stock  in  said  company. 
The  affidavit  further  sets  up  that  James  W. 
Shepherd  was  judge  of  probate  of  Walker 
county  during  the  time  there  was  pending  in 
the  probate  court  thereof  the  matters  of  the 
administration  of  the  estate  of  J.  C.  Mus- 
grove, non  compos  mentis,  and  the  estate  of 
J.  C.  Musgrove,  deceased,  which  administra- 
tions are  now  being  litigated,  and  the  further 
fact  on  information  and  belief  that  L.  B. 
Musgrove  and  James  W.  Shepherd  are  blood 
relatives  within  the  degree  which  would  in 
law  disqualify  said  Shepherd  from  sitting  as 
a  judge. 

James  F.  Matthews,  of  Anniston,  and  R. 
W.  Stoutz,  of  Muskogee,  Okl.,  for  appellant 
Ernest  Lacy  and  A  F.  Fite,  both  of  Jasper, 
for  appellee. 

ANDERSON,  C.  J.  [1]  We  may  concede, 
without  deciding,  that  the  action  of  the  chan- 
cellor in  declining  to  appoint  a  special  regis- 
ter in  this  case  is  an  Interlocutory  order,  not 
appealable,  and  that  the  said  action  is  there- 
fore reviewable  by  mandamus.  Brady  v. 
Brady,  144  Ala.  414,  39  South.  237;  Bridge- 
port Ice  Co.  v.  Bridgeport  Land  Co.,  104  Ala. 
276,  16  Sooth.  93 ;  Ex  parte  Fechheimer,  103 
Ala.  154,  15  South.  647.  It  may  also  be  con- 
ceded, only  for  the  purpose  of  deciding  this 
case,  that  the  execution  of  the  reference  in 
question  by  the  register  Shepherd  Involves 
Judicial  acts,  and  that  the  grounds  of  dis- 
qualification, as  set  out  in  chancery  rule  6, 
are  not  the  only  ones  to  be  applied  to  him, 
but  the  statutory  and  common-law  grounds  of 
disqualification  of  judges  should  also  be  ap-' 
plied.  Tet  the  petitioner  does  not  show  such 
a  ground  of  legal  disqualification,  under  said 
rule,  the  statute,  or  the  common  law,  as 
made  It  imperative  upon  the  chancellor  to 
appoint  a  special  register,  and  the  petition 
for  mandamus  must  be  denied. 

[2]  While  holding  that  it  was  not  impera- 
tive upon  the  chancellor  to  grant  the  petition- 
er's motion,  no  legal  ground  of  disqualifica- 
tion having  been  shown,  we  think  that  he 
has  a  clear  right,  under  section  3078  of  the 
Code  of  1907,  whenever  he  deems  it  necessary 
to  do  so,  and  whether  the  register  is  legally 
disqualified  or  not,  to  appoint  a  special  mas- 
ter, and  which  is  largely,  if  not  entirely, 
within  his  discretion.  Instances  may  arise  in 
which  the  register  may  not  be  legally  dis- 
qualified, yet  conditions  and  surroundings 
may  be  such  that  his  action  and  motive  might 


be  questioned  and  suspicioned,  and,  if  rea- 
sonable grounds  exist  for  bias  or  prejudice, 
the  chancellor  should,  in  justice  to  the  par- 
ties as  well  as  to  the  register,  appoint  a  spe- 
cial master.  We  do  not  mean  to  suggest  that 
this  should  be  done  for  a  mere  fastidious  or 
conjectural  suspicion  of  bias  or  prejudice,  as 
judicial  action  Is  often  attended  with  some 
little  embarrassment,  especially  when  there 
is  a  close  and  intimate  association  between 
the  officer  and  the  parties,  one  or  both,  but 
which  should  not,  and  which  seldom  does, 
affect  the  ruling  or  finding. 
The  writ  of  mandamus  is  denied. 

McCLELLAN,  SAYRE,  and  SOMBRVILLE, 
JJ.,  concur. 

DUDLEY  v.  STATE. 
(Supreme  Court  of  Alabama.    Jan.  20,  1914.) 

1.  Indictment  and  Information  (§  72*)— Al- 
ternative Avebments— Homicide. 

Under  Code  1907,  I  7149,  providing  that 
where  an  offense  may  be  committed  by  different 
means,  such  means  may  be  alleged  in  the  same 
count  in  the  alternative,  an  indictment,  charg- 
ing that  a  homicide  wag  committed  by  cutting 
deceased  "with  a  knife  or  by  shooting  him  with 
a  gun,"  was  not  demurrable. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  gg  195-199;  Dec 
Dig.  |  72.*] 

2.  Criminal  Law  (g  364*)  —  Evidence— Dec- 
larations of  Defendant. 

Where,  in  a  homicide  case,  it  appeared  that 
defendant  ran  off,  after  being  shot  at  by  deceas- 
ed, and  procured  a  gun  and  returned  and  Bhot 
deceased,  declarations  made  by  him  when  he 
procured  the  gun,  tending  to  show  his  mental 
attitude  at  the  time,  and  to  illustrate  his  pur- 
poses, were  properly  admitted  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gg  805,  808-S10,  813,  816-818; 
Dec.  Dig.  |  364.*] 

3.  Homicide  (g  169*)  —  Evidence  —  Admissi- 
bility— Res  Qxbtx. 

Where,  In  a  homicide  case,  it  was  admitted 
that  deceased  provoked  the  difficulty,  and  there 
was  no  evidence  that  defendant  even  remotely 
anticipated  a  difficulty  with  deceased  before  he 
met  him  on  the  day  of  the  killing,  evidence  of 
the  mental  attitude  of  defendant  before  he  met 
deceased,  being  immaterial,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  341-350;  Dec.  Dig.  g  169.*] 

4.  Criminal  Law  (g  363*)  —  Evidence  —  Res 
Gestae. 

Acts  or  declarations,  to  be  admissible  under 
the  principle  of  res  gestae,  must  be  substantial- 
ly contemporaneous  with  the  main  fact  under 
consideration,  and  so  closely  connected  with  it 
as  to  illustrate  its  character. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  804 ;  Dec.  Dig.  g  363.*] 

Appeal  from  Circuit  Court,  Lowndes  Coun 
ty;  A  E.  Gamble,  Judge. 

Richard  Dudley  was  convicted  of  crime, 
and  appeals.  Affirmed. 

A.  D.  Pitts,  of  Selma,  William  H.  &  J.  R. 
Thomas,  of  Montgomery,  and  Joseph  R.  Bell, 
of  Hayneville,  for  appellant  R.  C.  Brick  ell, 
Atty.  Gen.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  the  State. 
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DB  GRAFFENRIED,  J.  [1]  Section  7149 
of  the  present  Code  provides  that  when  an 
"offense  may  be  committed  by  different 
means,  or  with  different  intents,  such  means 
or  intents  may  be  alleged  in  the  same  count 
(of  an  indictment)  In  the  alternative."  In 
the  instant  case  the  defendant  demurred  to 
the  indictment  upon  the  ground  that  it  al- 
leged, in  the  alternative,  that  the  defendant 
committed  the  unlawful  homicide  charged 
in  the  Indictment,  by  cutting  the  deceased 
"with  a  knife  or  by  shooting  him  with  a 
gun."  The  indictment  was  not  subject  to  the 
grounds  of  demurrer  interposed  to  it  Code 
1007,  §  7140,  and  authorities  there  cited. 

[2]  2.  The  evidence  in  this  case  tended  to 
show  that  the  deceased  and  the  defendant 
engaged  in  a  difficulty;  that  the  deceased, 
pending  this  difficulty,  went  into  a  house,  pro- 
cured a  gun,  came  out  and  shot  twice  at  the 
defendant  as  he  ran  off,  that  the  defendant 
went  immediately  to  another  house,  pro- 
cured a  gun,  and  came  back  to  where  the 
deceased  was,  and  that,  both  parties  being 
armed  with  guns,  the  difficulty  was  renewed, 
and  that  the  defendant,  in  the  renewed  dif- 
ficulty, shot  and  killed  the  deceased.  The 
quo  animo  of  the  defendant,  in  procuring 
the  gun,  under  the  circumstances  mentioned, 
was  clearly  a  matter  of  legitimate  inquiry; 
and,  as  the  declarations  of  the  defendant 
when  he  procured  the  gun  tended  to  show 
his  mental  attitude  at  that  time,  and  to  il- 
lustrate the  purposes  for  which  he  procured 
the  gun,  we  can  see  no  reason  why  the  trial 
court  can  be  said  to  have  committed  error  in 
permitting  the  declarations  of  the  defendant, 
when  he  procured  the  gun,  to  be  given  in  evi- 
dence to  the  jury.  The  declarations  of  the 
defendant  when  he  procured  the  gun  were, 
under  some  of  the  tendencies  of  the  evidence, 
a  part  of  the  res  gestae  of  the  homicide. 
Ellis  v.  State,  105  Ala.  72,  17  South.  110;  1 
Mayf.  Dig.  p.  82,  and  subd.  80. 

[S]  3.  The  evidence  in  this  case,  without 
dispute  shows  that  the  fatal  difficulty  oc- 
curred in  the  afternoon,  and  that  the  de- 
ceased brought  on  the  fatal  difficulty  by  up- 
braiding the  defendant  for  having  charged 
him  with  keeping  a  house  of  ill  fame.  The 
deceased  was  drinking  at  the  time,  and  there 
was  evidence  from  which  the  Jury  had  a 
right  to  find  that  the  defendant  not  only  ad- 
mitted that  he  had  charged  that  the  deceased 
was  keeping  a  house  of  ill  fame,  but  that 
the  defendant  entered  willingly  Into  the  dif- 
ficulty which  finally  resulted  in  the  homicide. 

As  the  deceased  admittedly  provoked  the 
difficulty,  we  cannot  see  how  the  mental  at- 
titude of  the  defendant,  before  he  saw  the 
deceased  on  that  day,  and  before  there  was 
any  quarrel  with  the  deceased  of  any  sort, 
was  admissible  in  evidence  on  behalf  of 
the  defendant  Whether  the  defendant,  who 
seems  to  have  taken  dinner  at  Dan  Dudley's 
house  on  the  day  of  the  homicide,  was  in  a 


good  or  a  bad  humor  while  at  said  Dan  Dud- 
ley's house,  whether  he  was  mad  with  any 
one,  or  had  a  difficulty  with  any  one  while 
there,  were  matters,  so  far  as  this  record 
discloses,  altogether  foreign  to  any  issue 
presented  in  this  case.  It  is  not  claimed  that 
the  defendant  had  even  then  seen  the  de- 
ceased, or  that  he  then  even  remotely  antici- 
pated a  difficulty  of  any  sort  with  the  de- 
ceased, and  nothing  that  occurred  at  the 
house  of  Dan  Dudley,  at  the  time  referred 
to,  can  possibly  be  so  stretched  as  to  bring 
it  within  the  res  gestae  of  the  homicide. 

[4]  "Acts  or  declarations,  to  be  admissible 
under  the  principle  of  res  gestae,  must  be  sub- 
stantially contemporaneous  with  the  main 
fact  under  consideration,  and  so  closely  con- 
nected with  it  as  to  illustrate  its  character." 
1  Mayf.  Dig.  p.  774,  subd.  88. 

There  is  no  error  in  this  record.  The  judg- 
ment of  the  court  below  is  therefore  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


In  re  STATE  ex  ral  ATTORNEY  GENERAL. 
(Supreme  Court  of  Alabama.    Feb.  5,  1014.) 
Appeal  and  Ebbob  (|  833 •) — R£hxabi no — Ap- 
plication—Filing — Timx— "Filed.  '  * 

Supreme  Court  practice  rule  88  (Code  1007, 
pp.  1515,  1516)  provides  that  all  applications 
for  rehearing  must  be  filed  with  the  clerk  with- 
in 15  days  after  the  rendition  of  the  judgment, 
whether  such  period  extends  beyond  the  term 
of  court  or  not,  and  that  no  application  shall  be 
received  or  filed  which  is  not  presented  in  strict 
compliance  with  the  rule.  Held  that,  where  the 
party  applying  for  a  rehearing  deposited  his 
application  therefor  in  the  mails  for  transmis- 
sion to  the  clerk  of  the  Supreme  Court  in  time 
for  the  same  to  have  reached  him  in  ordinary 
course,  but  because  of  miscarriage  or  delay  of 
the  mails  it  did  not  reach  the  clerk  within  the 
time  prescribed,  it  was  not  "filed"  as  required, 
and  the  application  could  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8§  3214,  8220-3240,  3244- 
3246  ;  Dec.  Dig.  §833.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2764-2770.] 

Application  by  the  State,  on  relation  of  the 
Attorney  General,  for  writ  of  prohibition  to 
restrain  the  judge  of  the  Eighth  judicial  dis- 
trict from  entertaining  jurisdiction  of  the  pe- 
tition of  Ghas.  Silverman  for  discharge  on 
habeas  corpus  from  the  custody  of  the  sher- 
iff of  Morgan  county.  The  petition  having 
been  denied,  relator  applied  for  rehearing. 
Dismissed.  ' 

R.  C.  Brlckell,  Atty.  Gen.,  W.  L*.  Martin, 
Asst.  Atty.  Gen.,  and  Melvln  Hutson  and  E. 
W.  God  bey,  both  of  Decatur,  for  appellant 
Wert  A  Lynne,  of  Decatur,  for  appellee. 

PER  CURIAM.  On  the  10th  day  of  June, 
1013,  the  original  application  of  the  state  of 
Alabama,  on  relation  of  the  Attorney  Gener- 
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a!,  for  writ  of  prohibition  to  restrain  the 
judge  of  the  Eighth  judicial  circuit  from  en- 
tertaining jurisdiction  of  the  petition  of 
Chas.  Silverman  for  discharge  on  habeas  cor- 
pus from  the  custody  of  the  sheriff  of  Morgan 
county,  exercised  under  an  order  of  the  law 
and  equity  court  of  Morgan  county  commit- 
ting said  Silverman  for  contempt,  was  de- 
nied. An  opinion  was  delivered  so  conclud- 
ing. Before  9  p.  m.  of  July  8,  1913,  counsel 
for  the  state  posted  at  Decatur  an  applica- 
tion for  rehearing,  properly  addressed  to  the 
clerk  of  this  court  at  Montgomery.  This  ap- 
plication was  actually  received  by  the  clerk 
on  the  morning  of  July  5,  1913.  In  due 
course  of  mail  the  thus  posted  application  for 
rehearing  should  have  reached  Montgomery 
not  later  than  noon  of  July  4,  1913.  The 
term  1912-13  was  adjourned  by  operation 
of  law  on  July  30,  1913.  No  special  or  ad- 
journed term  was  held.  In  regular  order  the 
application  came  on  to  be  considered  Decem- 
ber 8, 1913,  soon  after  the  reconvening  of  the 
court  for  the  term  1913-14.  The  applica- 
tion was  8  trick  en,  "not  having  been  filed  in 
time,"  and  the  opinion  was  ordered  to  be 
and  was  withdrawn.  The  state,  through  its 
counsel,  has  made  seasonable  application  to 
have  that  order  rescinded  and  the  applica- 
tion for  rehearing  restored  to  the  rehearing 
docket. 

Rule  38  of  Supreme  Court  Practice  (Code, 
pp.  1615,  1516)  reads:  "Rehearings,  Applica- 
tion, Time  of  Filing. — All  applications  for 
rehearing  must  be  filed  with  the  clerk  of 
the  court,  accompanied  by  brief  for  the  appli- 
cant and  a  certificate  of  counsel  that  a  copy 
of  such  brief  has  been  delivered  to  opposing 
counsel,  within  fifteen  days  after  the  rendi- 
tion of  the  judgment  whether  such  period  ex- 
tends beyond  the  term  of  the  court  or  not; 
and  such  applications  may  be  passed  upon  at 
any  regular  or  special  term  of  the  court 
No  application  shall  be  received  or  filed 
which  is  not  presented  in  strict  compliance 
with  this  rule,  and  no  second  application 
shall  be  received  or  filed  in  any  case.  With- 
out the  order  of  the  court  or  a  justice  there- 
of, the  pendency' of  an  application  for  re- 
hearing shall  not  stay  or  suspend  the  execu- 
tion of  the  judgment  of  this  court." 

As  appears,  the  unqualified  requirement 
of  the  rule  is  that  applications  for  rehearing 
"must  be  filed  with  the  clerk  *  *  *  with- 
in fifteen  days  after  the  rendition  of  the 
judgment."  Manifestly  the  posting  of  an  ap- 
plication, properly  addressed,  is  not  a  com- 
pliance with  the  rule.  It  must  be  filed  with- 
in the  period  stipulated.  The  mail  must  and 
could  only  be  the  agent  or  agency  of  the 
party  applying  for  rehearing.  If  there  be  de- 
lay In  the  transmission  of  the  application  by 
the  mall,  however  free  from  fault  or  negli- 
gence the  applicant  may  have  been,  It  cannot 
be  said  that  he  has  complied  with  this  very 
necessary  and  wholesome  provision  of  the 


rule.  In  mailing  or  otherwise  transmitting 
the  application,  the  chance  of  miscarriage  or 
delay  Is  a  contingency,  the  happening  of 
which  the  applicant  must  assume.  Such  mis- 
carriage or  delay  will  rarely  occur;  but 
when  they  do  it  not  cannot  be  affirmed  that 
seasonable,  proper  posting  answers  the  pre- 
scription of  the  rule.  This  application  for 
rehearing  was  so  seasonably  and  properly 
posted  as  that  in  due  course  it  should  have 
reached  the  clerk  on  Juiy  4,  1913,  the  last 
day,  fifteenth  day,  on  which  it  could  have 
been  seasonably  filed  with  the  clerk.  It  did 
not  reach  him  within  time. 

After  full  consideration  the  court  must 
therefore  decline  to  disturb  its  order  of  De- 
cember 8,  1913,  striking  the  application  on 
that  account 


COMMISSIONERS'   COURT  OF  COFFEE 
COUNTY  v.  BALLARD. 

(Supreme  Court  of  Alabama.    Dec.  4,  1913. 
Rehearing  Denied  Feb.  5,  1914.) 

1.  Private  Roads  (i  2*)— Establishment— 
Condition  Precedent— Payment  or  Costs. 

In  the  absence  of  express  statute,  payment 
of  the  costs  of  an  appeal  from  the  aaaeesment 
of  damages,  is  not  a  condition  precedent  to  the 
jurisdiction  of  the  commissioners'  court  of  a 
county  to  establish  and  direct  the  opening  of 
a  private  road. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent.  Dig.  §§  3-21;  Dec.  Dig.  {  2.*] 

2.  Private  Roads  (|  2*)— Establishment— 
Term  of  Court. 

In  proceedings  to  establish  private  roads, 
the  commissioners*  courts  exercise,  not  only  ju- 
dicial, but  executive  and  legislative,  power,  and 
hence  may  order  the  establishment  of  such  roads 
at  a  time  other  than  at  the  regular  terms  of 
the  commissioners'  court  provided  for  by  Code 
1907,  i  3310,  and  sections  5765,  5767,  5774, 
5819,  relative  to  the  establishment  of  roads,  not 
restricting  such  action  to  the  regular  terms. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent  Dig.  |8  8-21;  Dec  Dig.  §  2.*] 

Appeal  from  Circuit  Court  Coffee  County ; 
H.  A.  Pearce,  Judge. 

Certiorari  by  B.  R.  Ballard  to  annul  an  or- 
der of  the  Commissioners'  Court  of  Coffee 
County,  establishing  and  directing  the  open- 
ing of  a  private  road.  From  a  judgment  for 
petitioner,  defendant  appeals.  Reversed  and 
rendered. 

J.  A  Carnley,  of  Elba,  for  appellant  Riley 
&  Oarmichael,  of  Elba,  for  appellee. 

McCLBLLAN,  J.  This  is  an  appeal  from  a 
Judgment,  in  response  to  petition  for  cer- 
tiorari, annulling  an  order  of  the  commis- 
sioners' court  of  Coffee  county,  establishing 
and  directing  the  opening  of  a  private  road 
upon  the  petition  of  L.  C.  Cook.  It  is  a 
further  projection  of  the  contest  fully  stated 
in  the  report  of  the  appeal  in  Ballard  v. 
Cook,  166  Ala.  105,  52  South.  147. 

[1  ]  The  petition  for  certiorari  asserts  that 
the  "above  and  foregoing  orders  and  decrees," 


•Tor  other  mm  ue  mum  topio  and  Motion  NUMBER  In  Deo.  Dig-  *  Am.  Dig.  Key-No.  SerlM  ft  RepT  Indexes 

Digitized  by  Google 


64  SOUTHERN  REPORTER  (Ala. 


312 

made  by  the  commissioners'  court  in  the  pro- 
ceeding, "show  on  their  faces  that  the  said 
court  was  without  Jurisdiction  to  make  and 
enter  the  same,  and  are  therefore  illegal  and 
void."  The  court  below  ruled  that  the  Judg- 
ment for  the  ooatt  on  appeal  to  the  circuit 
court  (in  respect  of  the  assessment  of  dam- 
ages) of  the  proceeding  was  a  condition  pre- 
cedent to  "establishing  said  private  road." 
We  have  not  been  referred  to,  and  are  unable 
to  find,  any  warrant  for  such  a  conclusion. 
Proceedings  for  the  establishment  of  private 
roads  are  largely  governed  by  the  methods, 
etc.,  prescribed  for  the  establishment  of  pub- 
lic roads.  Code,  i  6842.  Code,  §  5821,  pro- 
vides that  in  proceedings  under  Code,  §  5819, 
the  costs  shall  be  paid  by  the  party  petition- 
er, unless  the  commissioners'  court  orders  the 
costs  paid  out  of  the  county  treasury.  If  we 
assume,  for  the  occasion  only,  that  the  stated 
provisions  of  section  5821  have  force  in  this 
instance,  it  Is  patent  that  there  was  no  leg- 
islative purpose  to  fix  the  payment  of  costs 
as  a  condition  to  the  establishment  of  the 
road,  public  or  private.  Certainly,  in  the  ab- 
sence of  express  statutory  declaration  to  that 
effect,  no  such  limitation  could  be  asserted. 
If  hardship  attends  the  method  of  road  es- 
tablishment In  this  respect,  it  is  the  Legisla- 
ture alone  that  can  afford  the  remedy.  Other 
considerations,  leading  to  the  conclusion  we 
foreshadow,  might  be  stated,  but  it  is  not 
at  all  necessary. 

[2]  It  is  insisted  for  appellee  that  the  order 
establishing  the  private  road  in  question  was 
attempted  to  be  made  at  a  time  other  than 
that  at  which  the  regular  terms  of  the  com- 
missioners' court  are  provided  for  by  law 
(Code,  i  8310),  and  from  this  premise  appel- 
lee's counsel  cite  the  line  of  authority  pro- 
nouncing Invalid  judicial  acts  by  courts  of 
law  and  equity  at  times  and  places  other 
than  those  authorized  by  positive  law.  In 
proceedings  to  establish  public  or  private 
roads  the  commissioners'  courts  are  clothed 
with  and  exercise  judicial,  executive,  and 
legislative  power.  Ballard  v.  Cook,  166  Ala. 
110,  52  South.  147.  Such  courts,  in  such  mat- 
ters, are  not  subject  to  the  rule  counsel  as- 
sert. Code,  §§  5765,  5767,  5774,  5810.  A  read- 
ing of  these  sections  will  also  demonstrate 
that  the  lawmakers  did  not  Intend  to  restrict 
such  "boards,"  in  dealing  with  public  or 
private  roads,  to  the  regular  terms  provided 
by  law. 

The  judgment  of  the  circuit  court  annul- 
ling the  order  of  the  commissioners'  court  Is 
reversed,  and  a  Judgment  will  be  entered 
here  dismissing  the  petition  for  certiorari. 
The  costs  of  the  circuit  court  below  and  the 
costs  on  appeal  will  be  taxed  against  the  ap- 
pellee. 

Reversed  and  rendered. 

MAY  FIELD,  SATRE,  and  SOMERVILLE, 
JJ.,  concur. 


MORRIS  et  al  t.  MARSHALL. 
(Supreme  Court  of  Alabama.    Jan.  15,  1914.) 

1.  Specific  Performance  (J  38*)— Convey- 
ances of  Wife. 

Notwithstanding  Code  1907,  i  4492,  declar- 
ing that  a  wife  has  full  capacity  to  contract  as 
if  sole,  specific  performance  of  an  oral  agree- 
ment, whereby  a  husband  and  wife  agreed  to 
convey  land  of  the  wife,  cannot  be  had,  even 
though  there  has  been  part  performance  and 
the  purchasers  have  gone  into  possession,  since 
section  4494  declares  that  a  wife  cannot  alienate 
her  land  without  the  concurence  of  the  husband, 
manifested  by  his  joining  in  the  alienation  in 
the  mode  prescribed  by  law  for  the  execution 
of  conveyances,  and  so  the  husband's  verbal  as- 
sent to  the  conveyance  does  not  render  the  con- 
tract enforceable. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  |  113 ;  Dec  Dig.  }  38.*] 

2.  Equity  (§  446*)— Pleading — Bill  of-  Re- 
view—Scope. 

Errors  apparent  on  the  face  of  the  record 
may  be  attacked  by  a  bill  of  review. 

{Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  1079-1090;  Dec  Dig.  f  446.*) 

Appeal  from  Law  and  Equity  Court,  Mon- 
roe County;  C.  J.  Torrey,  Special  Judge. 

BUI  by  A.  E.  Morris  and  A.  J.  Morris 
against  Isaac  W.  Marshall,  to  set  aside  a  de- 
cree heretofore  rendered  against  them  at  the 
suit  of  said  Isaac  W.  Marshall.  From  a  de- 
cree sustaining  demurrers  to  the  bill,  com- 
plainants appeal.   Reversed  and  rendered. 

McClelland  &  Ratcliffe,  of  Monroe ville,  for 
appellants.  Hybart  &  Hare,  of  Monroeville, 
for  appellee. 

SOMERVILLE,  J.  The  appellants  seek 
by  bill  of  review  to  revise  a  decree  rendered 
by  the  chancery  court  In  favor  of  the  ap- 
pellee. Appellee's  original  bill  prayed  for  the 
specific  performance  of  an  alleged  oral  agree- 
ment by  which  appellants,  husband  and  wife, 
sold  to  appellee  two  certain  tracts  of  land,  be- 
longing to  the  wife,  for  the  sum  of  $1,500. 
This  agreement  was  partly  executed  by  the 
payment  of  $1,000  of  the  purchase  money,  the 
execution  of  a  deed  to  part  of  the  land,  and 
the  surrender  by  appellants  to  appellee  of 
possession  of  all  of  the  land;  and  upon  the 
payment  of  the  remaining  $500  at  the  end  of 
a  year  appellants  were  to  execute  to  appellee 
a  deed  to  the  remainder  of  the  land.  The 
bill  averred  a  tender  and  readiness  to  pay 
whatever  balance  was  found  to  be  due.  A 
decree  pro  confesso  was  taken  on  the  bill,  and 
on  the  recited  facts  thus  confessed  a  final  de- 
cree was  rendered,  granting  to  appellee  the 
relief  prayed  for,  vi2.,  a  specific  performance 
of  appellants'  oral  agreement  to  convey. 

[1]  The  theory  of  the  present  bill  is  that, 
conceding  as  true  all  the  facts  recited  in  the 
original  bill,  the  decree  was  based  upon  a 
misapplication  of  the  law  to  the  facts,  in 
that  a  wife's  verbal  agreement  to  sell  her 
land,  though  protected  against  the  statute  of 
frauds  by  partial  payment  of  the  purchase 
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money  and  possession  taken,  is  not  valid  and 
enforceable  even  though  her  husband  has  also 
orally  assented  thereto.  We  think  this  view 
of  the  law  is  correct  Except  under  certain 
conditions,  not  here  pertinent,  the  wife  can- 
not alienate  her  land  "without  the  assent 
and  concurrence  of  the  husband,  the  assent 
and  concurrence  of  the  husband  to  be  mani- 
fested by  his  Joining  in  the  alienation  in  the 
mode  prescribed  by  law  for  the  execution 
of  conveyances  of  land."  Code  of  1907,  | 
4494.  To  hold  that  the  husband's  verbal  as- 
sent to  the  wife's  alienation,  whether  the  lat- 
ter be  verbal  or  written,  renders  it  valid  and 
enforceable  would  be  to  disregard  the  plain 
language  and  purpose  of  the  statute.  Cer- 
tainly a  court  cannot  compel  the  wife  to  do 
that  which  she  could  not  lawfully  do  of  her 
own  accord.  The  husband's  assent  must  be 
evidenced  as  the  statute  requires,  or  else  it  is 
no  assent,  and  binds  neither  her  nor  him. 
Such  statutes  as  ours  are  construed  as  au- 
thorizing executory,  as  well  as  executed,  con- 
veyances, but  in  either  case  the  husband  must 
Join  in  the  execution  of  an  appropriate  in- 
strument of  writing.  Blythe  et  ux.  v.  Dargin, 
68  Ala.  370,  377;  Knox  v.  Childersburg  Land 
Co.,  86  Ala.  180,  5  South.  578;  Rooney  v. 
Michael,  84  Ala.  S8S,  4  South.  421;  Davidson 
v.  Cox,  112  Ala.  510,  20  South.  500.  As  said 
in  Blythe  v.  Dargin,  "if  specific  performance 
was  decreed  of  any  other  species  of  contract, 
a  court  of  equity  would  impart  validity  to  a 
contract  pronounced  by  the  common  law  void, 
absolutely  void  as  to  the  wife."  The  chancel- 
lor's conclusion  to  the  contrary  is  founded  up- 
on the  supposed  effect  of  section  4492,  Code 
of  1907  (section  2526,  Code  of  1896),  which 
declares  that  "The  wife  has  full  legal  capaci- 
ty to  contract  as  if  she  were  sole,  except  as 
otherwise  provided  by  law."  A  dictum  in 
the  case  of  Sample  v.  Guyer,  143  Ala.  618, 
615,  42  South.  106,  that  the  only  inhibition 
upon  her  contractual  capacity  is  that  she 
cannot,  directly  or  indirectly,  become  the  sur- 
ety for  the  husband  is  clearly  an  inadverten- 
cy. The  statutes  must  be  construed  together, 
and  the  inhibition  against  alienation,  except 
as  authorized,  is  equally  an  inhibition  against 
an  agreement  to  alienate.  To  inhibit  the  one, 
while  permitting  the  other,  would  be  simply  a 
senseless  paradox,  which  cannot  be  vindicat- 
ed In  any  forum  of  reason. 

It  Is  perhaps  Impossible  to  reconcile  all 
that  has  been  said  in  our  numerous  decisions 
with  respect  to  the  meaning  and  effect  of 
former  statutes  relating  to  this  subject,  but 
we  can  entertain  no  doubt  as  to  the  effect  of 
the  statutes  now  in  force. 

[2]  The  present  bill  shows  error  apparent 
on  the  record,  and  makes  a  proper  case  for  a 
bill  of  review,  though  some  of  the  grounds 
recited  are  without  merit  Smyth  v.  Fitzsim- 
mons,  97  Ala.  451,  458,  12  South.  48. 

The  demurrers,  which  were  addressed  to 
the  bill  as  a  whole,  should  have  been  over- 


ruled.  The  decree  of  the  chancellor  is  re- 
versed, and  a  decree  is  here  rendered  overrul- 
ing the  demurrers  to  the  bill  of  review  as 
finally  amended. 
Reversed  and  rendered. 

ANDERSON,  McCLELLAN,  and  SAYRE, 
JJ.,  concur. 


HUTTO  et  aL  v.  WALKER  COUNTY. 
(Supreme  Court  of  Alabama.    Nov.  27,  1913. 
Rehearing  Denied  Feb.  5,  1914.) 

1.  Statutes  (j  47*)  —  Validity  —  Stock  Law 
Election — Contest. 

Code  1907,  §  5887,  provides  that  a  stock 
law  election  may  be  contested  on  the  same 
grounds,  and  in  the  same  manner,  before  the 
probate  judge,  as  contests  of  a  constable  elec- 
tion may  be  had  before  such  judge,  and  then 
declares  that  any  qualified  elector  of  the  pre- 
cinct may  contest  the  election  by  executing  a 
bond  with  sureties,  to  be  approved  by  the  judge 
of  probate  of  the  county,  for  the  payment  of 
the  costs  of  the  contest  and  that  notice  should 
be  served  on  the  circuit  solicitor  of  the  county 
or  the  county  solicitor,  if  there  is  one,  and, 
on  the  execution  of  the  bond,  the  solicitor  shall 
respond,  etc.,  also  that  all  provisions  of  the 
election  law  pertaining  to  a  contest  of  an  elec- 
tion of  constable  shall  be  observed  as  to  such 
contest  which  shall  be  tried  before  the  pro- 
bate judge.  Held,  that  the  statute  makes  ade- 
quate provision  for  parties,  to  that  extent  at 
least  rendering  the  procedure  provided  by  Code 
1907,  H  471-488,  providing  for  a  contest  of 
the  election  of  constables  assimilable  to  stock 
law  contests,  and  hence  section  5887  prescribed 
an  intelligible  and  practicable  system  of  pro- 
cedure therefor. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  47;  Dec  Dig.  |  47.*] 

2.  Statutes  (§§  51,  232*)— Procedure— Incob- 
poeation  or  Existing  Law— Subsequent 
Amendment. 

Where  a  statute  specifies  certain  procedure 
for  a  special  proceeding  and  is  not  complete  in 
itself,  it  may  with  propriety  by  reference  adopt 
the  provisions  of  au  existing  system  for  the 
regulation  of  the  new  proceeding,  and,  when  for 
this  purpose  it  adopts  the  procedure  prescrib- 
ed by  existing  statutes,  it  is  not  affected  by  any 
subsequent  modification  or  repeal  of  the  stat- 
utes adopted. 

.  [Ed  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  Si  48,  313;  Dec.  Dig.  §§  51,  232.*] 

3.  Animals  (S  50*)— Stock  Law  Elections- 
Contest— Bond. 

Under  Code  1907,  §  5887,  providing  for  a 
stock  law  election  contest  and  declaring  that 
on  the  execution  of  a  bond  for  costs,  signed  by 
three  or  more  qualified  electors  and  approved 
by  the  judge  of  probate,  the  county  solicitor 
shall  respond  in  the  name  of  the  county,  etc., 
the  filing  of  a  bond  by  the  contestant  for  the 
payment  of  costs  is  jurisdictional,  and  without 
it  the  court  cannot  proceed. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  88  148-157;  Dec.  Dig.  §  50.*] 

4.  Animals  (8  50*)— Stock  Law  Election— 
Contest— Bond— Obligee. 

While  a  bond  required  of  the  contestant  in 
a  stock  law  election  contest,  provided  for  by 
Code  1907,  8  5887,  should  be  made  payable  to 
the  con  tea  tee,  a  bond  made  payable  to  the  state 
of  Alabama  for  the  use  of  Walker  county,  in 
which  the  contest  was  instituted,  was  sufficient 
[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  89  148-157;  Dec  Dig.  8  50.*] 
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5.  Animam  (§  60*)— Stock  Law  Election— 
Contest— Notice— Sebvicc—'  'County  So- 
licitor." 

Code  1907,  8  5887,  providing  for  a  stock 
law  election  contest,  declares  that,  after  the  fil- 
ing of  the  bond  for  costs,  notice  of  the  contest 
shall  be  served  on  the  circuit  solicitor  of  the 
county  or  county  solicitor,  if  there  is  one. 
Held,  that  the  designation  of  the  "county  so- 
licitor" is  satisfied  in  the  person  of  the  solicitor 
of  the  law  and  equity  court  of  a  county  having 
no  county  solicitor,  and  service  on  him  Is  suffi- 
cient 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  148-157;  Dec  Dig.  §  BO.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  2,  p.  1667.] 

6.  Animals  (|  56*>— Disqualification— Ju- 
dicial Acts. 

Where  a  probate  judge,  who  was  disquali- 
fied to  try  a  stock  law  election  contest,  ap- 
proved the  contestant's  bond  and  issued  notice 
of  contest  to  the  solicitor  and  set  a  day  for  the 
hearing  of  the  contest,  when  he  certified  his 
incompetency,  such  acts  were  voidable  only  and 
not  subject  to  impeachment,  except  on  motion 
seasonably  made  in  the  tribunal  itself,  or  as  er- 
ror on  appeal. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  §§  181-189;  Dec  Dig.  |  66.*] 

Appeal  from  Probate  Court,  Walker  Coun- 
ty; Norman  Gunn,  Special  Judge. 

Stock  law  election  contest  by  R.  M.  Hutto 
and  others  against  Walker  County.  From 
a  decree  dismissing  the  petition,  petitioners 
appeal.    Reversed,  rendered,  and  remanded. 

The  election  was  held  In  beat  9  of  Walker 
county  on  February  26,  1913,  at  which  the 
proposition  for  prohibiting  stock  at  large 
was  affirmatively  carried  by  a  majority  of 
one  vote  according  to  the  official  return.  Pe- 
tition was  filed  by  the  qualified  electors  of 
the  beat  and  county  named,  and  notice  there- 
of was  duly  served  upon  J.  D.  A  cuff,  solicitor 
of  the  law  and  equity  court  of  Walker  coun- 
ty, as  the  statutory  representative  of  the 
county.  The  solicitor  filed  a  motion  to  dis- 
miss the  petition  on  the  following  grounds: 
(1)  There  Is  no  law  authorizing  the  contest 
of  a  stock  law  election  before  a  probate 
judge.  (2)  There  Is  no  valid  law  authorizing 
the  contest  of  a  stock  law  election.  (3)  The 
court  is  without  jurisdiction  to  hear  said 
contest.  (4)  No  sufficient  statutory  grounds 
are  stated  to  give  this  court  jurisdiction  of 
this  contest.  (5)  Because  section  1587  of  the 
Code  has  been  repealed  (6)  Because  said  sec- 
tion 1687,  under  which  the  contest  Is  filed,  is 
inoperative  because  inappropriate.  (7)  Said 
section  Is  inoperative  and  inequitable  and  In- 
appropriate because  it  does  not  provide  any 
notice  to  any  person  adversely  interested  in 
the  election,  and  does  not  require  an  appear- 
ance by  the  solicitor  until  the  execution  of  a 
bond  for  costs,  signed  by  three  or  more  quali- 
fied electors  of  the  county.  (8)  Because  notice 
of  said  contest  has  not  been  served  upon  the 
circuit  solicitor,  and  there  is  no  county  solic- 
itor for  Walker  county.  (9)  No  sufficient  bond 
was  given.  (10)  The  court  Is  without  juris- 
diction because  the  bond  was  made  payable 


to  the  state  of  Alabama  for  the  use  of  Walk- 
er county.  (11)  Because  the  bond  was  ap- 
proved by  J.  W.  Shepherd,  who  was  incom- 
petent to  try  the  case,  and  has  certified  his 
incompetency.  The  court  granted  the  mo- 
tion, dismissed  the  contest,  and  put  the  costs 
upon  petitioner. 

Gray  ft  Jones,  W.  F.  Finch,  and  Davis  ft 
Fite,  all  of  Jasper,  for  appellants,  Bankhead 
ft  Bankhead,  of  Jasper,  for  appellee. 

SOMERVILLB,  J.  [1]  The  contest  la  filed 
under  section  6887  of  the  Code  of  1907,  which 
Is  as  follows:  "Such  election  may  be  con- 
tested on  the  same  grounds  and  In  the  same 
manner  before  the  probate  judge  as  contests 
of  election  of  constable  and  had  before  such 
probate  judge,  in  the  following  manner:  Any 
qualified  elector  of  the  precinct,  or  precincts, 
for  which  such  election  shall  be  held,  may 
contest  the  election  by  executing  a  bond  with 
two  sufficient  sureties,  to  be  approved  by  the 
judge  of  probate  of  the  county  for  the  pay- 
ment of  the  costs  of  the  contest.  Notice  of 
the  contest  shall  be  served  on  the  circuit 
solicitor  of  the  county,  or  county  solicitor, 
if  there  is  one,  and  upon  the  execution  of  a 
bond  for  costs  signed  by  three  or  more  qual- 
ified electors  of  the  county,  to  be  approved 
by  the  judge  of  probate,  said  solicitor  shall 
respond  in  the  name  of  the  county,  and  the 
county  shall  be  contestee,  and  the  contest 
may  be  conducted  by  the  person  giving  bond. 
All  provisions  of  the  election  law  pertaining 
to  the  contest  of  an  election  of  constable 
shall  be  observed  as  to  the  contest  hereunder, 
and  the  same  shall  be  tried  by  the  probate 
judge." 

As  originally  enacted  (Sees.  Acts  1903,  p. 
434,  §  7),  the  provision  was  merely  that  "such 
election  may  be  contested  on  the  same  ground 
and  in  the  same  manner  before  the  probate 
judge  as  contests  of  election  of  constable  are 
had  before  said  probate  judge." 

In  Beason  v.  Shaw,  148  Ala.  544,  42  South. 
611,  18  L.  R.  A,  (N.  S.)  566,  it  was  held  that 
a  stock  law  contest  could  not  be  maintained 
under  the  original  act,  because  the  statutes 
relating  to  the  contest  of  a  constable's  elec- 
tion (now  sections  471-477  of  the  Code  of 
1907)  are  inadequate  and  Inappropriate;  and 
it  was  there  said,  per  Denson,  J.:  "The  law 
with  respect  to  contests  of  a  constable's  elec- 
tion is  confined  by  its  very  terms  to  the  elec- 
tion of  persons  to  office,  as  may  be  seen  by 
reference  to  section  1697  of  the  Code  of  1896 
[section  471,  Code  1907],  which,  among  other 
things,  provides  that  the  judge  of  probate 
must  order  a  summons  to  issue  to  the  party 
whose  election  is  contested,  accompanied 
with  the  copy  of  the  statement,  requiring 
such  party  to  appear,  etc  Further,  the  par- 
ty whose  election  Is  contested  must  have  10 
days'  notice  in  writing  of  the  day  appointed 
for  the  trial." 

The  present  statute  was  evidently  framed 
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with  a  view  to  obviating  the  difficulties  point- 
ed out  in  the  opinion  above  quoted  from,  and 
the  question  now  presented  is  whether  the 
Code  amendment  of  the  original  act  accom- 
plishes that  purpose.  It  is  certain  that  the 
statute  now  makes  adequate  provision  for 
parties,  to  that  extent  at  least  rendering  the 
procedure  provided  by  sections  471-488  of 
the  Code  assimilable  to  stock  law  contests. 
Construing  those  sections  together  with  sec- 
tion 5887,  we  think  an  Intelligible  and  prac- 
ticable system  of  procedure  has  been  provided 
by  the  Legislature  for  contests  such  as  this. 

[2]  Where  a  new  statute  specifies  the  pro- 
cedure to  be  followed,  but  is  not  complete 
In  itself,  it  may  with  perfect  propriety  re- 
fer to,  and  by  reference  adopt,  the  provi- 
sions of  an  existing  system  for  the  regula- 
tion of  the  new  proceeding.  And  this  does 
not  require  the  specific  adoption  of  the  ex- 
isting statutes  8uls  nomlnlbus. 

It  is  true  that  section  5887  declares  that 
"All  provisions  of  the  election  law  pertaining 
to  the  contest  of  an  election  for  constable 
shall  be  observed  as  to  the  contest  here- 
under" ;  and,  literally  construed,  this  would 
require  the  observance  of  some  provisions 
not  at  all  adaptable  to  this  contest.  But 
such  a  literal  construction  would  be  opposed 
to  common  sense,  and  would  indeed  con- 
vert a  clear  legislative  purpose  into  simple 
foolishness.  The  intent  of  the  statute  is  to 
look  to  the  constabular  system,  already  pro- 
Tided,  for  all  of  those  details  of  procedure 
necessary  or  appropriate  to  an  orderly  con- 
test, which  are  not  set  forth  within  itself. 
And  we  think  that  all  of  these  necessary 
provisions,  which  are  not  assimilable  from 
the  older  system,  are  in  fact  supplied  by 
the  statute  in  question.  The  consensus  of 
Judicial  opinion  on  this  subject  Is  correctly 
stated  as  follows :  "A  statute  may  adopt  a 
part  or  all  of  another  statute  by  a  specific 
and  descriptive  reference  thereto,  and  the 
effect  is  the  same  as  if  the  statute  or  a  part 
thereof  adopted  had  been  written  into  the 
adopting  statute.  Where,  however,  the 
adopted  statute  Is  referred  to  merely  by 
words  describing  its  general  character,  only 
those  parts  of  it  which  are  of  a  general  na- 
ture, or  particularly  relate  to  the  subject 
of  the  adopting  statute,  will  be  construed 
as  incorporated  into  the  latter,  in  the  ab- 
sence of  a  clear  intention  to  adopt  the  whole 
act"  36  Oyc.  1152v. 

The  statute  makes  the  county  the  con- 
testee  In  the  proceeding,  service  upon  it  to 
be  had  by  notice  to  the  circuit  or  county 
solicitor,  who  must  answer  the  petition  in 
the  name  of  the  county. 

[3]  The  filing  by  the  contestant  of  a  bond 
for  the  payment  of  the  costs  of  the  contest,. 
H  unsuccessful,  is  of  course  Jurisdictional, 
and  without  it  the  court  cannot  proceed 
with  the  case  a  single  step.  Wilson  v.  Dun- 
can, 114  Ala.  659,  669,  21  South.  1017. 

14]  The  statute  does  not  prescribe  the 


form  of  the  bond,  and  more  properly  it 
should '  be  payable  to  the  contestee.  We 
think,  however,  that  the  bond  here  shown, 
payable  ."to  the  state  of  Alabama  for  the  use 
of  Walker  county,"  is  sufficient  for  the  pur- 
pose intended  If  no  sufficient  bond  is  filed 
within  the  period  allowed  for  Instituting  the 
contest,  there  Is  In  fact  no  contest,  and  the 
.petition  falls  as  a  matter  of  course. 

Answering  one  of  the  queries  of  counsel  for 
appellee,  we  may  here  suggest  that  the  so- 
licitor is  under  no  duty  to  do  anything  ex- 
cept to  make  answer  for  the  county  after 
the  contest  Is  properly  begun,  and  to  con- 
duct the  defense. 

It  Is  urged  "for  appellee  that,  even  If  sec- 
tion 5887  provides  a  procedure  otherwise 
sufficient,  it  has  nevertheless  been  repealed, 
or  rendered  inappropriate,  by  the  act  ap- 
proved April  5,  1911  (Sess.  Acts  1911,  p. 
195),  which  amends  section  470,  and  by  nec- 
essary Implication  section  471,  of  the  Code 
by  changing  the  forum  of  contests  from  the 
probate  to  the  circuit  court,  or  court  of  like 
jurisdiction.  Conceding  the  scope  of  the 
amendatory  act,  the  proposition  is  not  sound. 
"As  a  rule  the  adoption  of  a  statute  by  ref- 
erence is  construed  as  an  adoption  of  the 
law  as  it  existed  at  the  time  the  adopting 
statute  was  passed,  and  therefore  is  not  af- 
fected by  any  subsequent  modification  or 
repeal  of  the  statute  adopted."  86  Cyc. 
1152v,  and  cases  cited. 

[B]  The  eighth  ground  of  the  motion  to 
dismiss  Is  that  "notice  of  said  contest  has 
not  been  served  upon  the  circuit  solicitor, 
and  there  is  no  county  solicitor  for  Walker 
county."  This  objection,  which  is  purely 
technical,  is  without  merit  The  designation 
of  "county  solicitor"  is  satisfied  in  the  per- 
son of  the  solicitor  of  the  law  and  equity 
court  of  the  county,  and  the  service  on  him 
was  proper  and  efficacious.  Moreover,  if  it 
were  conceded  to  be  otherwise,  the  objection 
would  go  only  to  the  service,  and  would  be 
no  ground  for  dismissing  the  proceeding. 

[I]  The  record  shows  that  the  incumbent 
probate  judge,  who  approved  the  contest 
bond  and  issued  the  notice  of  contest  to 
the  solicitor  and  set  a  day  for  the  hearing, 
subsequently  certified  to  the  circuit  judge 
that  he  was  "incompetent  to  try  and  hear 
said  contest."  One  of  the  grounds  assigned 
for  dismissal  Is  that  "the  bond  was  approved 
by  J.  W.  Shepherd,  who  was  Incompetent 
to  try  the  case,  and  has  certified  his  incom- 
petency." It  may  be  conceded  that  the  ap- 
proval of  the  bond  was  a  judicial  act  Ex 
parte  Thompson,  52  Ala.  98;  McDuffie  v. 
Cook,  65  Ala.  430.  And  further  that  the 
probate  judge  was  not  competent  to  do  any 
Judicial  act  in  the  premises. 

But  It  does  not  result  from  these  conces- 
sions that  the  approval  of  the  bond  was  a 
void  act,  for  it  is  well  settled  by  our  de- 
cisions, at  least  so  far  as  disqualification 
by  reason  of  interest  or  relationship  is  con- 
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ceraed,  that  the  act  of  the  disqualified  judge 
Is  voidable  only,  and  hence  Impeachable  only 
by  seasonable  motion  In  the  tribunal  Itself, 
or  as  error  on  appeal.  Plowman  v.  Hender- 
son, 59  Ala.  559;  Trawlck  v.  Trawlck,  87 
Ala.  271;  Koger  v.  Franklin,  79  Ala.  505; 
Jeff.  Pub.  Co.  v.  Hilliard,  105  Ala.  576,  17 
South.  112. 

We  think  the  contest  was  Improperly  dls-# 
missed,  and  the  judgment  of  the  probate' 
court  will  be  reversed,  and  a  judgment  here 
rendered  overruling  the  motion,  and  remand- 
ing the  cause  for  further  proceedings. 

Reversed,  rendered,  and  remanded. 

DOWDELL,  C.  J.,  and  McOLELLAN  and 
SAYRE,  JJ.,  concur. 


McCASKET  v.  GANTT  BROS,  et  aL 

(Supreme  Court  of  Alabama.    Dec.  16,  1918. 
Rehearing  Denied  Feb.  5,  1914.) 

1.  Master  and  Servant  (8  289*)— Injttbt  to 
Servant— Peremptory  Instruction  —  Evi- 
dence. 

Where,  in  a  slab  tripper's  action  for  inju- 
ries from  being  struck  by  a  slab  and  knocked 
against  a  saw  in  a  sawmill,  there  was  evidence 
that  the  accident  was  due  to  defendant  sawyer's 
negligence.  It  was  error  to  give  a  general  charge 
for  defendants,  though  it  conclusively  appeared 
that  plaintiff  was  guilty  of  prior  contributory 
negligence:  it  being  for  the  jury  to  determine 
whether  plaintiff  was  guilty  of  any  negligence 
subsequent  to  or  concurrent  with  that  of  the 
sawyer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Pig.  IS  1089,  1090,  1092-1132; 
Dec.  Dig.  |  289.*] 

2.  Partnership  (§  48*)— Evidence— Declara- 
tions of  Partners— Master  and  Servant. 

Where,  in  an  action  against  a  partner- 
ship for  personal  injuries  In  a  mill,  the  ex- 
istence of  the  partnership  was  established,  and 
the  only  issue  in  relation  thereto  was  whether 
the  firm  or  one  member  alone  owned  or  operat- 
ed the  mill,  declarations  of  the  partners  as  to 
the  nature  of  their  holdings  were  admissible, 
though  not  made  in  the  presence  of  each  other. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §8  66,  68-73;  Dee.  Dig.  9  48.*J 

May  field,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Baldwin  Coun- 
ty;  A.  E.  Gamble,  Judge. 

Action  by  James  L.  McCaskey,  by  next 
friend,  against  Gantt  Bros.,  and  the  individ- 
uals composing  the  firm.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded. 

The  complaint  In  count  1  alleges  the 
existence  of  the  partnership  setting  out  the 
different  individuals  composing  the  same, 
and  that  plaintiff  was  in  the  employ  at  the 
time  of  said  partnership  In  and  about  a 
sawmill  owned  by  the  partnership,  and  that 
there  was  a  defect  in  the  condition  of  the 
ways,  works,  machinery,  etc.,  in  that  there 
was  a  hole  in  the  floor  of  said  sawmill,  and 
that,  while  he  was  engaged  In  and  about  the 


duties  of  the  employment  In  working  In  said 
sawmill,  he  stumbled  or  fell  into  said  hole, 
and  thereby  fell  or  was  thrown  against  a 
saw  which  was  operated  as  a  part  of  the 
machinery  In  said  mill,  and  was  injured, 
the  complaint  setting  out  the  injuries  in  full, 
and  that  his  injuries  were  proximately  caus- 
ed by  reason  of  the  defect  pointed  out.  The 
second  count  counts  on  the  negligent  failure 
of  the  partnership  to  provide  plaintiff  with  a 
reasonably  safe  place  for  him  to  perform  the 
duties  of  his  employment,  alleging  the  same 
fact  as  the  first  count  The  third  count  al- 
leges the  same  fact  as  the  first  count,  except 
that  it  avers  that  he  was  struck  by  a  piece 
of  board  or  lumber,  and  was  knocked  into 
the  hole,  and  was  thereby  thrown  against  the 
saw,  and  the  negligence  alleged  is  failure  to 
provide  a  reasonably  safe  place  to  work. 
The  fourth  counts  states  the  facts  as  in 
count  3,  and  alleges  the  proximate  cause  to 
be  the  negligence  of  the  defendant  H.  D. 
Gantt,  who  was  at  the  time  a  member  of 
said  partnership.  Count  5  alleges  the  same 
facts  as  the  other  counts,  with  the  further  al- 
legation that,  while  employed  in  and  about 
his  duties  in  said  sawmill,  one  Peter  Sims, 
who  was  In  the  employ  of  defendant  partner- 
ship, and  who  was  a  fellow  servant  of  plain- 
tiff, was  negligent  in  and  about  the  perform- 
ance of  his  duties  while  acting  within  the 
scope  of  his  performance,  and  as  a  proxi- 
mate result  thereof  plaintiff  was  struck  by  a 
piece  of  timber  or  lumber  and  fell  or  stum- 
bled into  a  hole,  and  from  thence  against  a 
saw.  The  third  plea  Is  as  follows:  "Plaintiff 
was  employed  in  said  sawmill  as  a  slab  trip- 
per, and  as  such  slab  tripper  it  was  his  du- 
ty to  trip  the  slabs  as  they  were  sawn  from 
logs  and  clear  the  slabs  from  the  log  car- 
riage, and  to  shove  the  slabs  along  the  slab 
runs  so  as  to  be  free  from  contact  with  the 
carriage ;  but  the  plaintiff  failed  to  perform 
his  said  duties  at  the  time  of  the  alleged 
Injury,  in  that  he  failed  to  clear  a  slab  that 
had  just  been  cut  from  a  log  on  the  carriage, 
whereby  one  end  of  the  slab  caught  against  the 
head  bjock  of  the  carriage,  causing  the  slab  to 
be  shoved  or  drawn  back  towards  plaintiff, 
whereby  the  free  end  of  the  slab  struck 
plaintiff  as  a  proximate  consequence  of  which 
he  jumped  or  fell,  or  was  thrown,  against 
the  circular  saw  of  the  mill."  It  appears 
that  plaintiff  was  working  as  a  slab  tripper 
In  a  sawmill  operated  either  by  the  partner- 
ship or  by  H.  D.  Gantt,  and  that  H.  D.  Gantt 
was  a  sawyer  at  the  time ;  that  when  plain- 
tiff tripped  a  slab  off  the  carriage,  carriage 
was  reversed  by  the  sawyer  and  went 
back  to  the  saw ;  that  on  this  occasion  plain- 
tiff had  tripped  a  slab  from  the  log  carriage 
onto  the  slab  rollers,  and  the  carriage  had 
been  reversed  and  started  back,  when  the 
head  block  caught  the  slab,  causing  it  to 
strike  plaintiff,  and  knock  him  against  the 
circular  saw  while  in  motion. 
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Williams  S.  Anderson,  of  Bay  Minette,  and 
Boyles  &  Kohn,  of  Mobile,  for  appellant 
John  B.  Mitchell,  of  Mobile,  for  appellees. 

ANDERSON,  J.  [1]  There  can  be  no  doubt 
but  what  the  plaintiff  was  guilty  of  negli- 
gence in  the  discharge  of  his  duty  as  slab 
tripper,  such  as  would  preclude  him  from  re- 
covering in  this  case,  but  for  the  fact  that 
there  was  sufficient  evidence  from  which 
the  Jury  could  reasonably  infer  that  the  saw- 
yer, H.  D.  Gantt,  was  guilty  of  subsequent 
negligence  which  proximately  caused  the 
plaintiff's  injury.  The  plaintiff  did  not  clear 
the  carriage  by  properly  removing  the  slab 
and  safely  placing  it  upon  the  roller,  as  It 
was  his  duty  to  do,  but  placed  it  in  such  a 
way  as  to  cause  the  end,  or  "feather  edge" 
to  overlap  and  come  in  contact  with  the 
headblock  of  the  carriage  after  it  was  re- 
versed and  was  returning.  It  seems  that 
after  so  placing  the  slab,  the  plaintiff  stepped 
back  a  few  feet  for  some  purpose,  and  that 
he  was  immediately  struck  by  the  slab,  which 
knocked  him  or  caused  him  to  fall  against 
the  pulleys  and  saw,  and  that  the  slab  was 
knocked  against  him  as  the  result  of  a  col- 
lision between  it  and  the  headblock  of  the 
carriage.  There  was  evidence  that  it  was  the 
duty  of  the  slab  tripper  to  clear  the  carriage 
as  soon  as  the  slab  was  freed  from  the  stock, 
but  there  was  evidence  that  it  was  also  the 
duty  of  the  sawyer  to  know  that  the  car- 
riageway was  clear  before  reversing  sama 
Therefore,  while  the  plaintiff  was  guilty  of 
negligence  as  to  the  manner  of  tripping  the 
slab,  and  did  not  properly  place  it  upon  the 
roller,  yet  there  was  evidence  that  the  saw- 
yer could  have  seen  and  ascertained  that 
the  slab,  or  one  end  of  it,  extended  so  far 
over  the  roller  as  to  come  in  contact  with  the 
carriage,  and  that  it  was  his  duty  to  do  this 
before  reversing  the  carriage.  If  it  was  the 
duty  of  the  sawyer  to  see  that  the  carriage 
was  clear  before  reversing  same,  the  jury 
could  Infer  that  the  sawyer  negligently  fail- 
ed to  discharge  said  duty,  and  that  this  neg- 
lect on  his  part  was  subsequent  to  the  negli- 
gence of  the  plaintiff.  While  the  proof  con- 
clusively shows  that  the  plaintiff  was  guilty 
of  negligence,  it  was  open  for  the  Jury  to 
find  that  the  sawyer  was  guilty  of  negligence 
subsequent  thereto,  and  whether  or  not  the 
plaintiff  was  guilty  of  any  negligence  con- 
current with  or  subsequent  to  the  negligence 
of  said  sawyer,  and  these  last  facts  should 
have  been  submitted  to  the  jury  notwith- 
standing the  defendants'  special  pleas.  The 
trial  court  erred  in  giving  the  general  charge 
for  tbe  defendants  as  to  the  entire  com- 
plaint. 

[2]  Nor  are  we  impressed  with  the  sugges- 
tion tbat  the  defendants  were  entitled  to  the 
general  charge,  upon  the  Idea  that  the  mill 
was  owned  and  operated  by  H.  D.  Gantt 
alone,  and  not  by  the  firm  of  which  he  was 


a  member.  The  existence  of  a  partnership 
was  established  beyond  dispute ;  the  only  Is- 
sue in  this  respect  being  as  to  whether  or 
not  said  firm,  or  said  H.  D.  Gantt  alone,  own- 
ed or  operated  the  sawmill.  The  partner- 
ship having  been  established,  the  acts  and 
declarations  of  the  partners,  whether  made 
in  the  presence  of  each  other  or  not,  as  to 
the  nature  and  extent  of  their  holdings,  busi- 
ness, conduct,  etc.,  was  admissible.  These 
declarations  may  have  been  of  slight  proba- 
tive force  when  measured  against  the  evi- 
dence of  the  defendants,  yet  it  was  for  the 
Jury  to  determine  whether  or  not  the  mill 
was  being  operated  by  the  firm  when  the 
plaintiff  was  injured.  Moreover,  there  was 
no  objection  to  this  evidence  when  it  was 
brought  out  in  the  trial  court.  The  evidence, 
however,  was  legal.  5  Mayfield's  Digest,  p. 
740,  S  12. 

As  we  view  this  case,  the  plaintiff  was  guil- 
ty of  negligence,  and  cannot  recover  unless 
the  defendant  H.  D.  Gantt  was  guilty  of  sub- 
sequent negligence,  and  which  last  inquiry 
is  not  covered  by  the  defendants'  special 
pleas,  except,  perhaps,  as  to  whether  or  not 
the  negligence  there  set  up  was  or  was  not 
tbe  proximate  cause  of  the  injury.  It  is  suf- 
ficient to  say  that  plea  3  would  be  good  with 
the  word  "negligently"  supplied  as  a  defense 
to  initial  negligence,  but  would  not  bar  a  re- 
covery unless  the  negligence  there  set  up,  In- 
stead of  the  subsequent  negligence  of  H.  D. 
Gantt,  was  the  proximate  cause  of  the  in- 
jury. The  other  special  pleas,  whether  good 
or  bad,  can  serve  no  good  purpose  upon  the 
next  trial. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded.  All  the  Justices 
concur,  except  MAYFIELD,  J.,  dissenting. 


JORDAN  v.  SMITH. 
(Supreme  Court  of  Alabama.   Dec.  4,  1913. 
Rehearing  Denied  Feb.  5,  1914.) 

1.  Aovebse  Possession  (|  85*)— Evioence— 
Basis  of  Title. 

Evidence  of  an  agreement  as  to  boundary 
line  relied  on  by  the  ancestor,  through  whom 
defendant  in  ejectment  claimed  title  by  inheri- 
tance, was  admissible  to  show  the  character  of 
the  ancestor's  possession  and  claim,  and  con- 
sequently the  bona  fides  of  defendant's  claim, 
as  the  basis  of  title  by  adverse  possession, 
though  such  agreement  could  not  bind  the  gran- 
tees in  a  prior  deed,  under  which  plaintiff 
claimed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 

2.  Aovebse  Possession  (§  116*)— Claim  of 
Title— Bona  Fioes— Instructions. 

Where  defendant  in  ejectment,  claiming  ti- 
tle by  adverse  possession  under  claim  of  title 
derived  from  his  father  by  inheritance,  relied  in 
part  upon  a  period  antedating  the  enactment 
of  Code  1907,  $  2830,  amending  Code  1896,  §§ 
1541-1546,  which  dispenses  with  the  necessity 
for  record  of  color  of  title  by  one  who  derives 
title  by  descent  from  a  predecessor  In  posses- 
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sion,  it  was  error  to  give  an  instruction  predi- 
cating a  verdict  for  defendant  upon  an  adverse 
possession  by  him  without  regard  to  the  bona 
fides  of  his  claim  by  inheritance. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §  68;  Dec  Dig.  9  116.*] 

8.  Adverse  Possession  (I116*)— Extent  or 
Period — Instructions — -Ejectment. 

Where  defendant  in  ejectment  claimed  title 
by  adverse  possession  under  color  of  title  from 
his  father  by  inheritance,  and  it  appeared  that 
the  father  claimed  under  a  boundary  line  agree- 
ment executed  in  1882,  and  that,  though  de- 
fendant was  in  possession  continuously  there- 
after, he  was  a  mere  remainderman  until  the 
termination  of  the  life  estate  in  1896,  an  in- 
struction submitting  to  the  jury  whether  his 
possession  under  the  agreement  made  in  1882 
was  "thereafter"  of  such  a  character  as  to  give 
him  the  title  was  misleading. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §  66 ; "  Dec.  Dig.  §  116.*] 

4.  Appeal  and  Error  (|  273*)— Presentation 
Below— I  nbtbuctions. 

Where  exceptions  to  an  oral  charge  did 
not  point  out  the  obnoxious  portions  but  were 
of  a  general  nature  several  judicial  statements, 
some  of  which  were  clearly  correct,  they  could 
not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J§  1590,  1606,  1620-1623, 
1625-1630,  1764;  Dec  Dig.  5  273.*] 

5.  Appeal  and  Error  (|  216*)— Ground  fob 
Reversal — Instructions — Failure  to  Re- 
quest. 

In  ejectment,  wherein  defendant  claimed 
title  by  adverse  possession,  the  fact  that  the 
instructions  on  she  statute  of  repose  of  20  years 
were  abstract  and  possibly  tended  to  mislead 
was  not  ground  for  reversal,  where  plaintiff 
failed  to  request  an  explanatory  charge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  629 ;  Dec  Dig.  |  216.*] 

6  Adverse  Possession  (i  68*)— Record  or 
Claim  —  Exception  —  Claim  by  Inherit- 
ance. 

That  defendant  in  ejectment,  claiming  by 
adverse  possession,  failed  to  make  formal 
claim  by  inheritance  did  not  deprive  him  of  the 
advantage  conferred  by  Code  1907,  8  2830. 
which  dispenses  with  the  necessity  of  record  of 
color  of  title  by  one  who  derives  title  by  de- 
scent, where  defendant  proved  possession  by  his 
ancestor  under  claim  of  right  followed  by  his 
own  possession  after  the  ancestor's  death;  such 
proof  constituting  prima  facie  evidence  of  de- 
fendant's claim  by  inheritance,  and  it  not  being 
essential  that  he  make  formal  claim. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  88  387-393;  Dec  Dig.  | 
68.*] 

7.  Advebse  Possession  (8  115*)  —  Affirma- 
tive Charge— Evidence. 

Where,  in  ejectment,  defendant's  evidence 
of  adverse  possession,  though  conflicting,  was 
such  that  the  jury  might  have  found  the  entire 
issue  in  his  favor,  plaintiff's  request  for  general 
affirmative  instructions  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  314,  691-701 ;  Dec  Dig. 
8  115.*]  * 

8.  Adverse  Possession  (8  110*)— Evidence- 
Possession  of  Plaintiff's  Gbantob. 

Where  defendant  in  ejectment  claimed  by 
adverse  possession,  and  the  possession  was  in 
issue,  evidence  was  admissible  that  plaintiff's 
grantor  was  not  in  possession  when  he  conveyed 
to  plaintiff  in  1911. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent,  Dig.  88  636-645;  Dec  Dig.  8 
110.*] 


9.  Trial  (8  114*)— Argument  of  Counsel 

Where  the  evidence  in  ejectment  showed 
that  defendants,  claiming  by  adverse  possession, 
had  been  in  possession  since  1882.  it  was  not 
error  to  permit  defendant's  counsel  to  so  state  . 
in  argument,  though  such  possession  could  not 
have  been  adverse  until  termination  of  the  life 
estate  in  1896. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent. 
Dig.  88  275-278,  296 ;  DecDig.  8  114.*] 

Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty; W.  W.  Haralson,  Judge. 

Ejectment  by  Kate  Appleton  Jordan  against 
R.  R.  Smith.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Hugh  Reed,  of  Centre,  and  Culli  &  Martin, 
of  Gadsden,  for  appellant  McConneU  &  Con- 
nor, of  Centre,  for  appellee. 

.  SOMERYILLE,  J.  The  action  Is  eject- 
ment, and  the  only  land  In  dispute  is  a  30- 
foot  strip  on  the  south  side  of  section  2, 
township  11,  range  9,  In  Cherokee  county. 

Plaintiff  showed  a  regular  paper  title  to 
the  S.  %  of  the  S.  E.  %  of  section  2,  and  de- 
fendant's title  to  the  northern  part  of  section 
11,  just  south  of  plaintiff's  land,  was  without 
dispute.  Defendant  claimed  the  disputed 
strip  solely  by  virtue  of  adverse  possession, 
and  the  decisive  question  of  law  in  the  case 
Is  whether  his  possession  was  adverse  and 
effectual  to  defeat  plaintiff's  title,  in  the  ab- 
sence of  a  declaration  of  adverse  claim  filed 
as  required  by  sections  1541-1545,  Code  of 
1896. 

William  McElrath,  the  original  owner  of 
section  2,  conveyed  the  S.  E.  %  thereof  to 
his  son  Thomas  for  life,  with  remainder  to 
the  latter's  children,  by  deed  executed  and 
recorded  in  1878;  that  deed  being  in  plain- 
tiff's chain  of  title.  James  Smith,  defend- 
ant's father,  purchased  the  adjoining  land 
In  section  11  from  Samuel  McElrath  in  1882. 
James  Smith  died  in  1886,  and  there  was 
evidence  from  which  the  jury  might  have 
found  that  he  and  his  heirs  were  in  open 
and  exclusive  possession  of  the  disputed  strip 
under  claim  of  right  from  1882  down  to  the 
day  of  the  trial.  It  appears  that  this  pos- 
session was  individualized  in  defendant  about 
1907,  when,  by  partition  among  his  father's 
heirs,  he  took  the  lands  adjoining  the  Wil- 
liam McElrath  lands. 

Under  sections  1541-1545,  Code  1896,  no 
one  could  hold  adverse  possession  of  land 
without  filing,  as  required,  his  declaration  of 
claim,  unless  he  had  color  of  title,  or  claim- 
ed bona  fide  by  purchase  or  inheritance. 
Neither  James  Smith  nor  his  heirs  ever  had 
any  color  of  title  to  this  strip,  nor  was  there 
any  semblance  of  a  purchase  by  them.  But 
if  the  father,  James  Smith,  died  in  posses- 
sion of  it,  claiming  to  own  it,  and  his  heirs 
then  took  possession  of  it  under  a  bona  fide 
claim  of  inheritance,  which  is  inferable  from 
the  evidence,  then  their  possession  became 
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adverse  to  Thomas  McElrath,  the  life  tenant, 
at  once,  and  to  his  heirs,  the  remaindermen, 
upon  the  termination  of  the  life  estate  In 
1896,  without  filing  of  the  statutory  declara- 
tion. 

So  the  main  Issues  were:  (1)  Possession 
by  defendant's  father  under  claim  of  right 
when  he  died  In  1886 ;  (2)  entry  thereafter  by 
defendant  or  his  coheirs  under  bona  fide 
claim  of  inheritance  from  James  Smith;  and 
(3)  actual  possession  by  them  continually  for 
ten  years  subsequent  to  1896,  with  all  the 
elements  necessary  to  render  their  possession 
adverse  in  law  and  In  fact 

[1]  As  bearing  directly  upon  the  first  two 
Issues,  it  was  undoubtedly  proper  for  defend- 
ant to  show  that  his  father,  by  agreement 
with  William  McElrath  in  1882,  established 
a  boundary  line  between  them  by  which  the 
former  received,  and  under  which  he  took 
possession  of,  the  30-foot  strip  in  question. 
Of  course  that  agreement  had  no  effect  on 
the  title,  and  could  not  bind  the  grantees  in 
William  McElrath's  deed  executed  four  years 
before;  but  it  was  competent  evidence  to 
show  the  character  of  Smith's  possession  and. 
claim,  and  consequently  the  bona  fides  of  the 
claim  of  Ms  heirs  as  owners  by  Inheritance. 

f2]  The  bona  fides  of  this  claim  on  the  part 
of  defendant  and  his  privies  in  possession 
was  under  the  evidence  a  jury  question,  rest- 
ing in  debatable  inference,  and  should  have 
been  submitted  to  the  Jury  by  the  trial  court 
as  an  essential  prerequisite  to  the  adverse- 
ness  and  efficiency  of  their  possession.  Holt 
y.  Adams,  121  Ala.  664,  669,  670,  25  South. 
716.  This  applies  to  that  period  of  posses- 
sion prior  to  the  operation  of  section  2830 
of  the  Code  of  1907.  That  section,  amending 
the  former  statutes  (sections  1541-1546,  Code 
1896),  dispenses  with  the  recordation  of  color 
of  title  otherwise  prescribed,  in  favor  of  one 
who  "derives  title  by  descent  cast  or  devise 
from  a  predecessor  in  the  title  who  was  in 
possession  of  the  land,"  thereby  eliminating 
bona  fides  as  a  necessary  element  of  the 
possessor's  claim.  Nevertheless,  defendant's 
alleged  title  by  adverse  possession  necessarily 
rested  In  part  upon  the  period  antedating  the 
present  statute,  and  it  was  governed  to  that 
extent  by  the  former  statutes.  The  trial 
court  in  Its  oral  charge  to  the  Jury  apparent- 
ly predicated  a  verdict  for  defendant  merely 
upon  an  adverse  possession  by  him,  without 
regard  to  the  bona  fides  of  his  claim  by  In- 
heritance. The  charge  thus,  It  seems,  disre- 
garded an  essential  issue  In  the  case,  and  was 
doubtless  prejudicial  to  plaintiff. 

[3]  It  appears  also  that  the  trial  court  in 
Its  oral  charge  submitted  to  the  jury  the 
question  whether  the  Smiths'  possession  un- 
der the  alleged  agreement  with  William  Mc- 
Elrath, made  in  1882,  was  thereafter  of  such 
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a  character  as  to  give  them  the  title.  Of 
course,  as  conferring  title,  the  Smiths'  pos- 
session prior  to  1896  could  not  properly  be 
considered  by  the  jury,  and  this  part  of  the 
charge  was  misleading,  if  not  erroneous. 

[4]  However,  in  making  exceptions  to  the 
oral  charge,  the  obnoxious  portions  were  not 
pointed  out  to  the  court,  but  in  each  case 
were  merely  a  part  of  a  large  mass  of  Judi- 
cial statements,  some  of  which  were  clearly 
correct  and  unobjectionable.  Aa  repeatedly 
held  by  our  decisions,  such  exceptions,  not 
directed  specifically  to  the  objectionable  parts 
of  the  charge,  cannot  be  sustained. 

[I]  Although  the  remarks  of  the  court  on 
the  statute  of  repose  of  20  years  were  ab- 
stract, and  possibly  were  of  a  misleading 
tendency,  they  are  not  a  ground  for  reversal. 
Plaintiff's  proper  recourse  was  to  request  an 
explanatory  charge.  Morever,  the  exception 
to  these  remarks  was  also  subject  to  the 
infirmity  Just  above  stated. 

[I]  Plaintiffs  counsel  assert  in  argument 
that  defendant  did  not  claim  by  inheritance, 
and  hence  was  not  within  the  exception  of 
the  statute.  It  was  not  necessary  that  he 
should  make  a  formal  claim  to  that  effect 
Proof  of  possession  by  the  ancestor  under 
claim  of  right,  followed  by  possession  by  the 
heir  after  the  ancestor's  death,  is  prima  facie 
evidence  of  the  heir's  claim  by  inheritance. 

[7]  The  evidence  relating  to  adverse  pos- 
session was  conflicting,  especially  with  re- 
spect to  its  exclusivenes8  and  its  actual  ex- 
tent But  there  was  testimony  upon  which 
the  Jury  might  have  properly  found  the  en- 
tire issue  for  defendant,  and  plaintiff  was 
not  entitled  to  the  general  affirmative  in- 
structions requested. 

[I]  The  possession  of  the  land  being  in  is- 
sue, it  was  competent  for  defendant  to  show 
that  plaintiff's  grantor  was  not  In  possession 
when  he  conveyed  to  plaintiff  In  1911. 

[S]  There  was  no  error  in  permitting  the 
statement  of  defendant's  counsel  in  argument 
that  defendant's  possession  began  in  1882 
under  the  agreement  between  the  McElraths 
and  James  Smith,  and  had  continued  since 
that  time.  That  fact  was  in  evidence,  and 
was  material,  as  already  shown,  to  some  of 
the  Issues  in  the  case.  Of  course  it  was  not 
adverse  to  plaintiff's  predecessors  in  estate 
until  the  termination  of  Thomas  McElrath's 
life  estate  in  1896,  but  this  was  not  asserted 
by  counsel  in  the  statement  objected  to. 

What  we  have  said  disposes  of  all  the  as- 
signments of  error  adversely  to  appellant 
and  the  Judgment  must  accordingly  be  af- 
firmed. 
Affirmed. 

DOWDELL,  C.  J„  and  McCLELLAN  and 
SATRE,  JJ„  concur. 
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CAMPBELL  T.  STATE. 
(Supreme  Court  of  Alabama.    Jan.  15,  1014.) 

1.  Homicide  (8  114*)— Self-Defense— Right 
to  Urge — Voluntary  Combat. 

In  the  coarse  of  an  altercation  In  which 
deceased,  with  an  nnopen  knife  in  his  hand, 
was  engaged  defendant  interposed  for  the  pro- 
tection of  an  elderly  man,  whereupon  defend- 
ant, having  a  weapon  on  his  person,  willingly 
went  with  deceased  out  in  the  road  to  "have  it 
out"  between  them.  The  altercation  was  re- 
newed, and  defendant  killed  deceased.  Held, 
that  defendant  was  not  entitled  to  the  benefit 
of  the  law  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  153,  154  ;  Dec  Dig.  |  114.*] 

2.  Homicide  (§  308*)  —  Degrees  —  "Second 
Degree  Murder"— Instruction. 

Defendant  having  interfered  in  a  difficulty 
between  deceased  and  another  in  a  store,  de- 
fendant and  deceased  voluntarily  went  into  the 
road  to  "have  it  out,"  where  defendant  killed 
deceased.  Defendant  requested  an  instruction 
that,  before  the  jury  could  find  defendant  guilty 
of  murder  in  the  second  degree  on  the  theory 
that  the  killing  was  done  with  a  deadly  weapon, 
concealed  at  the  time,  the  state  must  show,  be- 
yond a  reasonable  doubt,  that  the  weapon  was 
concealed;  that  decedent  did  not  know  that 
defendant  had  it  when  the  fight  commenced, 
and  that  defendant  was  the  assailant  and  pro- 
voked the  difficulty,  etc.  Held,  that  such  in- 
struction was  properly  refused;  murder  in  the 
second  degree  as  defined  by  Code  1907,  S  7086, 
applying  only  when  the  killing  is  done  by  the 
assailant  in  a  sudden  rencounter  or  affray. 

[Ed.  Note— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  642-647;  Dec  Dig.  §  308. • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4641,  4642 ;  voL  8,  p.  7727.1 

Appeal  from  Circuit  Court,  Cullman  Coun- 
ty; D.  W.  Speake,  Judge. 

Jess  Campbell  was  convicted  of  murder  in 
the  first  degree  and  sentenced  to  life  impris- 
onment, and  he  appeals.  Affirmed. 

Charge  17  referred  to  is  as  follows:  "The 
court  charges  the  Jury  that  before  they  can 
find  defendant  guilty  of  murder  in  the  sec- 
ond degree,  upon  the  ground  that  the  killing 
was  done  with  a  deadly  weapon  concealed 
at  the  time,  the  state  must  show  by  the  evi- 
dence beyond  all  reasonable  doubt  that  the 
weapon  was  concealed,  and  deceased  did  not 
know  that  defendant  had  the  pistol  when  the 
fight  commenced;  and,  in  addition  to  this, 
the  state  mast  show  beyond  all  reasonable 
doubt  that  defendant  was  the  assailant;  that 
he  was  the  aggressor  and  provoked  the  dif- 
ficulty; and,  if  the  jury  have  any  reasonable 
doubt  upon  either  of  these  propositions,  then 
the  jury  should  not  find  defendant  guilty 
of  murder  In  the  second  degree  on  this 
ground." 

F.  E.  St  John  and  Brown  &  Griffith,  all 
of  Cullman,  for  appellant  R.  C.  Brickell, 
Atty.  Gen.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

SAYRE,  J.  [1]  The  defendant  in  this  case 
was  convicted  of  murder  in  the  first  degree. 
There  was  ample  evidence  to  support  the 


charge  and  the  verdict  rendered.  The  entire 
effect  of  the  record,  so  far  as  it  need  be 
determined  for  the  consideration  of  the  excep- 
tions reserved,  may  be  briefly  stated  as  fol- 
lows: In  the  course  of  an  angry  altercation 
In  a  country  store,  in  which  deceased  and 
a  number  of  others  were  engaged,  deceased 
having  in  his  hand  an  unopened  knife,  de- 
fendant interposed  verbally  for  the  protec- 
tion, as  he  claims  and  as  may  be  conceded, 
of  an  elderly  man  who  was  arrayed  against 
deceased  Thereupon  defendant  having  a 
deadly  weapon  upon  his  person,  willingly, 
whether  upon  his  own  suggestion  or  at  the 
invitation  of  deceased,  went  with  deceased 
out  into  the  road  there  to  have  it  out  between 
them.  Defendant  makes  an  effort  to  have  it 
appear  that  with  peaceful  intention  he  went 
from  the  store  and  out  into  the  road,  where 
he  killed  deceased,  but  it  is  clear  beyond 
adverse  Inference  that  defendant  could  find 
nothing  to  do  in  the  way  of  protecting  the 
elderly  man  out  in  the  road,  for  that  man 
remained  in  the  store,  and  that  according 
to  his  own  testimony,  defendant  went  with 
deceased,  who  now  had  his  knife  open  in  his 
hand,  notwithstanding  the  latter's  avowed 
purpose  to  renew  hostilities  on  the  outside. 
It  Is  entirely  clear,  and  there  could  have  been 
no  other  conclusion,  that  no  occasion  of  self- 
defense  took  defendant  into  the  road,  that  he 
was  at  fault  in  going  there,  and  that  he 
went  there  willingly  and  with  full  apprecia- 
tiou  of  the  probable  outcome.  Defendant 
based  his  plea  of  self-defense  upon  that  tes- 
timony of  some  of  his  witnesses,  his  own 
included,  which  went  to  show  that  after  they 
had  come  into  the  road  deceased  actively  re- 
newed the  difficulty  by  striking  at  him  with 
the  knife.  But  one  who  willingly  enters  into 
a  combat  with  deadly  weapons  cannot  find 
in  the  doctrine  of  self-defense  any  complete 
justification  for  taking  the  life  of  his  adver- 
sary. In  the  case  here  shown  there  was  no 
appropriate  place  for  instructions  stating  the 
law  of  self-defense  In  any  of  Its  aspects  or 
branches,  and  all  such  charges  were  prop- 
erly refused.  Williams  v.  State,  83  Ala.  20, 
3  South.  616;  Reese  v.  State,  135  Ala.  14, 
33  South.  672. 

[2]  Charge  17  requested  by  defendant  was 
refused  without  error.  The  purpose  of  the 
charge  was  to  state  the  facts  necessary  to 
a  conviction  of  murder  in  the  second  degree 
under  section  7086  of  the  Code  and  the  loca- 
tion of  the  burden  of  proof.  It  was  properly 
refused  for  two  reasons:  (1)  What  occurred 
in  the  road  cannot  be  said  to  have  constitut- 
ed a  sudden  rencounter  or  affray;  (2)  the 
definition  of  murder  in  the  second  degree, 
found  in  section  708(5,  applies  only  when  the 
killing  is  done  by  the  assailant  in  the  sadden 
rencounter  or  affray.  But  the  defense 
rested  entirely  upon  the  proposition  that 
deceased  was  the  assailant  and  but  for  the 
testimony  which  went  to  support  that  ver- 
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skm  of  the  difficulty  there  would  have  been 
no  shadow  of  excuse  or  mitigation.  The 
charge  did  not  apply  under  the  facta.  Scales 
r.  State,  98  Ala.  69,  11  South.  121. 

There  was  no  error  In  the  court's  rulings 
to  which  exceptions  were  reserved  during  the 
examination  of  the  witnesses.  The  questions 
to  which  objections  were  sustained  were  all 
argumentative  or  suggestive  and  leading,  or 
related  to  trivial  matters  which  could  not 
possibly  in  reason  have  had  any  effect  upon 
the  result  of  the  trial. 

After  an  examination  of  all  questions  re- 
served we  have  found  no  error  in  the  rec- 
ord, and  the  judgment  and  sentence  will  be 
affirmed. 

Affirmed. 

ANDERSON,  McCLELLAN,  and  SOMER- 
VTLLE,  JJ.,  concur. 


PEARCE  v.  ALDRICH  MINING  CO. 
(Supreme  Court  of  Alabama.    Dec  18,  191& 
Rehearing  Denied  Feb.  5,  1914.) 

1-  Property  (j  7*) — Ownership — Freehold— 
Severance. 

When  things  which  in  their  natural  state 
form  part  of  the  freehold  are  severed  therefrom 
and  converted  into  chattels,  they  belong  to  the 
owner  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Property, 
Cent.  Dig.  f  9;  Dec  Dig.  §7V») 

2.  Tbover  and  Conversion  (|  16*)— Pbopeb- 

tt  Severed  ebom  Freehold. 

Mere  change  in  the  form  of  things  so  long 
as  their  identity  can  be  traced,  will  not  work 
a  change  of  ownership  and  trover  or  detinue  may 
be  maintained  for  their  conversion  or  detention 
if  they  are  removed  from  the  freehold. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  f»  119-147;  Dec  Dig. 
I  lft'J 

8.  Trover  and  Conversion  («  16*)— Chat- 
tels Severed  from  Freehold. 

The  owner  of  a  freehold  cannot  maintain 
?0Ter,  ?r  detin°e  *»  chattels  severed  from  the 
freehold,  unless  at  the  time  of  the  severance 
he  had  actual  or  constructive  possession  of  the 
land,  or  if  the  land  was  held  adversely  to  him. 

[Ed.  Note— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §}  119-147;  Dec  Dig. 
f  1"J 

4.  Tboveb  and  Conversion  (§  16*)— Chat- 
tels Severed  •  from  Realty— Title  to 
Land. 

In  an  action  for  conversion  of  chattels  sev- 
ered from  realty,  the  title  to  land  cannot  be 
put  in  issue  unless  it  is  necessary  to  prove  con- 
structive possession  in  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Converadon,  Cent  Dig.  5}  119-147;  Dec  Dig. 
I  lo.*J 

5.  Tboveb  and  Conversion  (0  16*)— Chat- 
tels Severed  from  Realty— Title  to 
Land. 

Where,  in  trover  for  the  conversion  of  coal 
alleged  to  have  been  mined  from  complainant's 
land,  it  appeared  that  complainant  was  not  in 
actual  possession  of  the  land  at  the  time  the 
coal  was  taken,  he  was  entitled  to  prove  his  le- 
gal title  in  order  to  show  constructive  posses- 
sion essential  to  the  maintenance  of  the  action,  in  I 
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the  absence  of  evidence  that  another  was  in  ac- 
tual adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  ft  119-147 ;  Dec  Dig. 
8  lo.*J 

6.  Adverse  Possession  (f  115*)— Requisites 
—Continuity — Question  for  Jury. 

On  the  issue  of  plaintiffs  adverse  posses- 
sion to  certain  land  in  controversy,  evidence 
held  to  require  submission  of  the  continuity  of 
plaintiff's  possession  to  the  jury. 

[Ed.  Note— For  other  esses,  see  Adverse  Pos- 
session^ Cent  Dig.  »  814,  691-701;  ■  Dec  Dig. 

7'J^^i  Possession  (|  16*)-Actb  Con- 
BTrnjTiNG  Adverse  Possession— Mining 

,  Defendant's  act  in  mining  coal  underneath 
land  claimed  by  plaintiff  did  not  give  defend- 
&r "ShfaM&f  advef8e  Possession  as  would  de- 

JRSr&E'  constructive  PO**»e*sion  under  le- 
gal title,  if  he  had  tide 

[Ed.  Note— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S|  82-89;  Dec  Dlg7|  16?] 

&  Trover  and  Convebsion  (§  16*)— Chat- 
telbSevered  from  Realty-Possession. 
Where  plaintiff  sued  in  trover  for  the  con- 
version of  coal  underlying  land  alleged  to  be 
owned  by  him,  plaintiff's  employment  of  certain 

5S?SS?rSf  i8  ■'"i-SV0  after  thc  kud  did 
not  deprive  plaintiff  of  such  possession  as  would 
preclude  him  from  maintaining  such  action. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  »  119-147;  Dec  Dig. 

Mayfield,  J,  dissenting. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty ;  CP.  Almon,  Judge. 

Action  by  James  P.  Pearce  against  the 
Aldrich  Mining  Company  In  trover.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

See,  also,  169  Ala.  161,  52  South.  911,  Ann. 
Cas.  1912B,  288. 

The  complaint  claimed  for  the  conversion 
of  8,000,000  tons  of  coal  mined  on,  removed 
from,  and  converted  by  defendant  between 
the  1st  day  of  January,  1900,  and  the  1st  day 
of  April,  1905,  from  a  quarter  section  of 
land  set  out  in  the  complaint  the  proper- 
ty of  plaintiff.  The  case  was  submitted  by 
agreement  on  the  same  fact  as  appears  from 
the  bill  of  exceptions  on  the  former  trial,  and 
with  the  request  from  each  of  the  parties 
thereto  for  the  affirmative  charge,  and  that 
the  bill  of  exceptions  taken  from  the  giv- 
ing of  said  charge,  should  be  the  same  as 
appears  in  the  original  bill  of  exceptions 
formerly  submitted  to  the  Supreme  Court  in 
this  case. 

S.  D.  Weakley,  of  Birmingham,  and  W.  C.  - 
Davis,  of  Jasper,  for  appellant.  John  C.  For- 
ney, of  Birmingham,  for  appellee. 

ANDERSON,  J.  [1-1]  The  general  rule  is 
that  when  things,  which  in  their  natural 
state,  form  part  of  the  freehold,  are  severed 
therefrom,  and  converted  into  chattels,  they 
belong  to  the  owner  of  the  land.  Mere 
changes  in  the  form  of  things,  so  long  as  the 
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Identity  of  the  material  can  be  traced,  will 
not  work  a  change  of  ownership.  And  trover 
or  detinue  may  be  maintained  for  their  con- 
version or  detention,  If  they  are  removed 
from  the  freehold.  The  owner  of  the  free- 
hold cannot,  however,  maintain  either  of 
these  actions  If,  at  the  time  of  the  severance, 
he  had  not  actual  or  constructive  possession 
of  the  land— If  the  land  was  then  held  and 
occupied  adversely  to  him.  Cooper  v.  Wat- 
son, 73  AJa.  252;  Adler  v.  Prestwood,  122 
Ala.  367,  24  South.  999;  Brooks  v.  Rogers, 
101  Ala.  Ill,  13  South.  386. 

[4]  It  Is  also  well  settled  that,  unless  it  Is 
necessary  to  prove  a  constructive  possession 
of  land  the  title  thereto  cannot  be  put  in  Is- 
sue in  these  transitory  actions.  Or,  as  was 
said  by  this  court,  speaking  through  Brickell, 
C.  J.,  in  the  case  of  Fielder  v.  Childs,  73  Ala. 
567,  and  again  In  the  case  of  Cooper  v.  Wat- 
son, supra,  "the  law  will  not  permit  the  title 
to  land  to  be  inquired  into  directly." 

[I]  We  find  no  case,  however,  in  this  state, 
holding  that  the  title  to  land  cannot  be  prov- 
ed for  the  purpose  of  showing  constructive 
possession  other  than  the  opinion  upon  the 
former  appeal  In  this  case  (169  Ala.  161,  52 
South.  911,  Ann.  Cas.  1912B,  288),  and  which 
follows  a  dictum  in  the  Watson  Case  supra ; 
but  we  do  find  several  cases  holding  that  It 
can  be  done.  White  v.  Tawkey,  108  Ala.  270, 
19  South.  360,  32  L.  R.  A.  199,  54  Am.  St 
Rep.  159,  wherein  the  case  of  Cooper  v. 
Watson  was  cited  in  support  of  the  holding 
that  to  maintain  trover  for  the  conversion  of 
timber  severed  from  land,  legal  title  in  the 
plaintiff,  which  draws  to  it  constructive  pos- 
session, is,  in  the  absence  of  adverse  posses- 
sion of  another,  sufficient  See,  also,  Adler  v. 
Prestwood,  supra;  Lyons  v.  Stlckney,  170 
Ala.  134,  54  South.  496;  Powers  v.  Hatter, 
152  Ala.  636,  44  South.  859.  Indeed,  all  of 
the  authorities  hold  that  such  an  action  can 
be  maintained  by  a  plaintiff  either  in  the 
actual  or  congtructive  possession,  but  cannot 
be  maintained  against  one  In  possession  and 
holding  adversely  to  the  plaintiff.  Of  course, 
if  another  is,  at  the  time  of  the  severance,  ill 
the  adverse  possession  of  the  land,  the  plain- 
tiff cannot  maintain  the  action,  as  he  cannot 
have  either  the  actual  or  constructive  posses- 
sion, for  there  can  be  no  actual  possession 
to  the  same  land  by  two  distinct  claimants, 
nor  can  there  be  a  constructive  possession 
in  the  plaintiff  when  another  is  in  the  actual, 
adverse  possession.  If  on  the  other  hand,  the 
plaintiff  Is  in  the  actual  possession  of  the 
land,  he  can  recover,  or  If  no  one  was  in  the 
actual  possession  at  the  time  of  the  sever- 
ance, the  law  draws  the  constructive  posses- 
sion to  the  legal  title  and  the  way  to  establish 
said  constructive  possession  is  by  showing 
title.  It  would  be  quite  an  anomaly  to  hold 
that  a  plaintiff  who  had  constructive  posses- 
sion could  recover,  and  then  cut  him  off  from 
showing  said  constructive  possession  upon 
the  idea  that  it  would  convert  such  an  action 


into  a  trial  of  the  title  exclusively.  The 
policy  of  the  law  is  to  permit  a  plaintiff  in 
possession  to  litigate  with  a  tort-feasor  for 
the  things  severed,  and  to  recover  upon  his 
possession,  either  actual  or  constructive,  but 
if  the  defendant  was  in  the  adverse  posses- 
sion at  the  time  of  the  severance,  the  law 
will  not  permit  a  recovery  by  allowing  the 
plaintiff  to  establish  directly  his  title  to  the 
land.  This  rule,  however,  does  not  preclude 
a  plaintiff  from  recovering  upon  his  construc- 
tive possession  as  against  one  not  in  the 
actual  adverse  possession,  or  from  showing 
title  to  the  land  as  an  incident  to  his  con- 
structive possession. 

The  former  opinion  in  this  case  (169  Ala. 
161,  52  South.  911,  Ann.  Cas.  1912B,  288),  in 
so  far  as  it  holds  that  a  plaintiff  cannot  show 
title  to.  the  land  for  the  purpose  of  show- 
ing constructive  possession,  notwithstanding 
there  may  be  no  actual  adverse  possession  by 
the  defendant  is  unsound  and  must  be  over- 
ruled. The  opinion  seems  to  be  grounded 
largely  upon  an  expression  in  the  latter  part 
of  the  opinion  In  the  case  of  Cooper  v.  Wat- 
son, supra,  and  which  was  not  decisive  of 
that  case,  as  the  proof  there  showed  that  the 
defendant  was  in  the  adverse  possession  at 
the  time  of  the  severance,  and,  that  being  the 
case,  there  was  no  room  for  constructive 
possession.  Moreover,  the  opinion  states  that 
a  plaintiff  can  recover  if  in  the  actual  or  con- 
structive possession  at  the  time  of  the  sever- 
ance, and  It  is  contradictory  and  inconsistent 
to  hold  that  he  cannot  show  title  to  the  land 
which  draws  with  it  constructive  possession, 
and  which  Is  the  only  practicable  way  to  es- 
tablish said  constructive  possession  to  the 
land. 

The  case  of  Powers  v.  Hatter,  152  Ala.  636. 
44  South.  859,  supports  In  the  conclusion  the 
present  holding,  but  the  rule  there  stated  as 
to  the  action  of  trover  is  Incorrect  The 
writer  evidently  applied  the  general  rule  as 
to  trover,  and  overlooked  the  fact  that  the 
suit  Involved  chattels  severed  from  the  free- 
hold, and  so  much  of  the  opinion,  as  states 
that  the  plaintiff  did  not  have  to  show  pos- 
session, actual  or  constructive,  as  to  the  tro- 
ver count,  or  that  recovery  could  only  be  de- 
feated by  showing  a  dlvesture  of  title.  Is 
overruled. 

[I]  As  we  view  this  case,  the  first  inquiry 
to  be  submitted  to  the  jury  was  the  location 
of  the  line.  If  the  coal  was  not  taken  from 
the  40  acres  claimed  by  the  plaintiff  in  sec- 
tion 10,  then  the  plaintiff  could  not  recover, 
but  this  was  a  question  for  the  Jury,  as  there 
was  a  conflict  in  the  evidence  as  to  the  loca- 
tion of  the  proper  line  between  the  two 
tracts.  If  the  coal  was  taken  from  the  40 
claimed  by  the  plaintiff,  the  next  inquiry  was, 
Who  was  in  the  possession  at  the  time  the 
coal  was  mined?  The  plaintiff  did  not  show 
actual  possession  at  the  time  the  coal  was 
mined,  as  the  acts  of  the  Nelsons  did  not 
I  rise  to  the  dignity  of  such  actual  possession 
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as  would  carry  with  It  notice.  He  did  show 
evidence,  however,  from  which  the  jury  could 
conclude  that  he  had  acquired  title  to  the 
land  by  adverse  possession,  and  which  drew 
to  it  the  constructive  possession,  unless  the 
land  was  in  tile  adverse  possession  of  the 
defendant  when  the  coal  was  mined  The 
plaintiff  showed  possession  of  the  40  from 
1877  to  1881,  under  color  of  title,  and  if  it 
was  open,  hostile,  notorious,  and  continuous, 
it  ripened  into  title.  It  may  be  true  that  if 
there  is  a  break  in  the  continuity  of  the  pos- 
session, it  is  fatal,  and  the  jury  could  find 
such  a  break  from  the  direct  testimony  of 
the  witness  Spiller  as  to  when  he  succeeded 
to  the  possession  of  Elliott,  but  upon  cross- 
examination,  he  stated  that  he  "moved  there 
right  after  Mr.  Elliott  gathered  his  wheat 
crop."  This,  therefore,  made  It  a  question 
for  the  jury  as  to  whether  or  not  the  posses- 
sion of  those  holding  under  and  for  the  plain- 
tiff had  been  continuous. 

[7]  The  defendant  offered  evidence  tending 
to  show  that  It  was  in  the  adverse  possession 
of  the  strip  when  the  coal  was  mined,  and  if 
It  was,  the  plaintiff  could  not  recover,  for 
if  the  defendant  had,  at  the  time,  the  actual 
adverse  possession  of  the  strip,  there  was  no 
room  for  constructive  possession  even  if  the 
plajntiff  had  previously  acquired  title,  but 
this,  too,  was  a  question  for  the  jury,  as  the 
mere  act  of  the  defendant  in  mining  the  coal 
did  not  give  him  such  an  actual  adverse  pos- 
session as  would  defeat  the  plaintiffs  con- 
structive possession  under  his  title,  if  the 
jury  found  that  he  had  title;  and,  while 
there  was  some  evidence  tending  to  estab- 
lish adverse  possession  of  the  defendant  to 
the  surface,  it  was  disputed  and  was  a  ques- 
tion for  the  jury. 

[t]  Nor  are  we  impressed  with  the  sound- 
ness of  the  suggestion  that  the  arrangement 
that  the  plaintiff  had  with  the  Nelsons  was 
such  as  would  deprive  him  of  the  right  to  the 
immediate  use  or  possession  of  the  land  so  as 
to  bring  him  within  the  influence  of  Garrett 
t.  Sewell,  85  Ala.  456,  10  South.  226.  The 
evidence  shows  that  the  Nelsons  were  not  ten- 
ants of  the  land  for  any  fixed  period,  or  at 
all,  but  were  merely  plaintiff's  agents  to  look 
after  it  for  him. 

The  trial  court,  in  giving  the  general  charge 
for  the  defendant,  followed  the  former  opin- 
ion in  this  case,  but,  as  said  opinion  is  over- 
ruled, the  general  charge  was  improperly 
given,  and  the  judgment  of  the  circuit  court 
is  reversed  and  the  cause  Is  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  McCLELLAN,  SAT- 
BE,  SOMEBVILLE,  and  DB  GRAFFEN- 
RIKD,  JJ.,  concur. 

MAYFIELD,  J.  I  dissent  for  the  follow- 
ing reasons: 

It  is  decided  In  this  case  that  a  disputed 
boundary  line  between  two  coterminous  land- 
owners may  be  determined  and  established 


in  an  action  of  trover.  I  do  not  think  that 
this  is  now,  ever  was,  or  ever  ought  to  be,  the 
law  of  this  or  of  any  other  state.  It  is  de- 
cided in  this  case  that  the  title  to  land  may 
be  determined  in  an  action  of  trover.  I  do 
not  think  that  this  Is  now,  or  ever  was,  the 
law  in  England  or  in  America. 

It  is  decided  in  this  case  that  a  defendant 
who  mines  coal  from  lands  which  he  pur- 
chased, and  of  which  he  was  put  In  posses- 
sion, is  liable  in  trover  for  all  the  coal  mined 
therefrom,  if  a  jury,  on  the  trial  of  such  ac- 
tion of  trover,  should  believe  that  another 
had  the  legal  title  to  the  land  in  question. 
I  do  not  believe  that  this  Is,  or  ever  was,  the 
law  in  this  state.  I  do  not  mean  to  say  that 
these  provisions  of  law  above  complained  of 
are  written  in  the  opinion;  in  fact  some  of 
them  are  expressly  denied,  and  converse 
principles  are  asserted ;  but  it  is  the  decision 
of  which  I  am  now  speaking.  There  are 
parts  of  the  opinion  which  are  erroneous,  and 
of  these  I  shall  hereafter  speak;  but  I  am 
speaking  of  what  is  decided,  which  is  even 
contrary  to  the  opinion  in  this  case,  as  well 
as  to  the  opinion  on  the  former  appeal. 

It  is  said  in  this  opinion — what  has  been 
frequently  heretofore  said  by  this  court — 
"The  law  will  not  permit  title  to  land  to  be 
Inquired  into  directly,"  In  personal  transitory 
actions,  Buch  as  actions  of  trover,  yef  the 
court  straightway  deflects  and  decides  that 
the  title  can  be  directly  inquired  into  In  an 
action  of  trover. 

I  assert,  without  any  doubt  as  to  the  cor- 
rectness of  the  statement,  that  the  record  in 
this  case  shows  conclusively  and  undisputed- 
ly  that  the  questions  directly  sought  to  be  de- 
termined in  this  case,  and  the  only  ones  in 
dispute  between  the  parties  are:  First,  the 
true  boundary  line  between  sections  10  and 
11 ;  and,  second,  whether  the  plaintiff  or  the 
defendant  has  the  legal  title  to  section  11. 
These  questions  were  not  merely  incidental 
to  the  trial ;  they  were  directly  inquired  into, 
just  as  fully  and  just  as  directly  as  could  be 
done  in  an  action  of  ejectment,  trespass,  or 
quare  clausum  freglt,  or  In  equity  by  a  bill 
to  ascertain  and  establish  a  disputed  bounda- 
ry line. 

I  submit  that  no  one,  judge,  lawyer,  or 
layman,  can  read  this  record  without  say- 
ing that  the  only  question  disputed  and 
sought  to  be  determined  was,  Which  of  the 
litigants  had  title  to  the  locus  In  quo,  the 
land  from  which  the  coal  was  mined?  This 
Is  shown  to  have  depended  solely  upon  the 
disputed  question  of  the  location  of  the  true 
boundary  line  between  sections  10  and  11; 
or,  concretely  expressed,  which  of  the  two 
surveys,  the  "Red  Oak"  survey  or  the  "Clark" 
survey,  was  correct,  and  marked  out  the  true 
boundary  line.  If  the  jury  found  the  Red 
Oak  survey  to  be  the  true  line,  then  plain- 
tiff concedes  he  ought  not  to  recover,  for  he 
concedes  that  he  claimed  no  land  east  of  the 
Red  Oak  corner.  There  could  not  be  a  find- 
ing for  the  plaintiff  without  finding  that  the 
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Clark  survey  was  the  true  boundary  line. 
Plaintiff's  whole  claim  and  theory  is  baaed 
upon  this  finding;  without  this,  his  counsel 
concede  he  cannot  recover  in  this  action. 

This  question  as  to  this  disputed  bound- 
ary line  did  not  arise  incidentally,  as  counsel 
for  appellant  contend,  and  as  the  court  on 
this  appeal  treats  the  question.  It  was 
sought  to  be  raised  directly,  and  sought  to 
be  decided.  More  than  one-half  of  the  evi- 
dence in  the  record  of  50  pages  Is  taken  up 
with  proof  of  surveyors  and  others  attempt- 
ing to  ascertain  which  of  the  two  lines  was 
correct,  or  that  the  Red  Oak  survey  (the 
oldest  survey,  and  as  to  which  there  was 
some  evidence  to  show  that  it  was  the  origi- 
nal government  survey)  was  not  the  true 
boundary  line,  but  that  the  Clark  line,  282 
feet  east  thereof,  was  the  true  line.  This  was 
the  main  fact  sought  to  be  ascertained,  and 
the  case  could  not  be  decided  for  plaintiff 
without  proving  to  the  satisfaction  of  the 
jury  that  Red  Oak  corner  was  not  the  true 
corner.  This  must  be  conceded  because  it  is 
not  disputed.  If  this  was  not  directly  in- 
quiring into  the  title  to  this  strip  of  land 
262-  feet  wide,  from  which  the  coal  in  ques- 
tion was  taken,  then  that  title  could  not  be 
Inquired  into  in  an  action  of  ejectment,  or 
of  trespass,  or  of  quare  clausum  fregit.  No 
case  of  disputed  boundaries  and  title  to  land 
was  ever  more  clearly  and  directly  inquired 
into  on  a  trial  than  was  done  or  attempted 
in  this  case.  This  uncertain  and  disputed 
boundary  line  alone  was  sufficient  to  defeat 
an  action  of  trover  by  either  party  against 
the  other;  if  the  right  to  recover,  as  this 
record  shows,  depended  entirely  upon  a  judi- 
cial ascertainment  of  it,  this  could  not  be 
done  in  any  personal  or  transitory  action 
like  trover. 

This,  however,  is  not  the  only  insurmount- 
able and  Impassable  obstacle  in  the  way 
of  this  action  of  trover.  Suppose  the  bound- 
ary line  had  been  ascertained  and  fixed  by 
a  bill  in  equity,  and  fixed  where  plaintiff 
claims  it  is,  viz.,  as  shown  by  the  Evans  or 
Clark  survey,  could  the  plaintiff  then  main- 
tain this  action?  Certainly  not;  under  the 
undisputed  evidence  and  the  conceded  and 
admitted  facts  in  this  case  the  action  could 
not  then  be  maintained. 

If  the  boundary  line  is  settled,  it  will  re- 
quire an  action  of  ejectment  to  determine  the 
title  to  section  11,  as  between  the  plaintiff 
and  the  defendant  Roth  claim  title  to  it 
through  a  common  source,  one  Butler.  It 
is  conceded  that  the  defendant  has  the  legal 
title  to  section  11,  by  a  valid  deed  from  But- 
ler  and  wife,  unless  the  plaintiff  had  acquired 
the  legal  title  thereto  by  10  years'  adverse 
possession  prior  to  June,  1905,  which  was 
prior  to  the  beginning  of  this  action.  While 
this  deed  to  defendant,  from  Butler,  was  ex- 
ecuted after  the  alleged  conversion,  yet  if 
the  legal  title  to  the  land  was  then  in  Butler, 
it  passed  to  this  defendant,  and  the  plaintiff 
then  certainly  had  no  right  of  action.  The 


defendant  is  certainly  in  privy  of  title  with 
Butler,  and  can  set  up  any  defense  which 
Butler  could  interpose  if  sued  in  this  action. 
Suppose  Butler  had  been  sued  instead  of  this 
grantee.  Then,  before  the  plaintiff  could  re- 
cover, he  would  have  to  establish  his  title, 
and  the  only  possible  title  he  claims  is  that 
acquired  by  10  years'  adverse  possession. 
It  cannot  be  contended  that,  the  plaintiff  was 
in  the  actual  possession  of  any  foot  of  the 
160  acres  when  the  alleged  conversions  oc- 
curred. His  utmost  claim  is  constructive 
possession,  and  that  he  could  not  possibly 
show,  except  by  proving  continuous,  open, 
notorious,  and  hostile  possession  against  the 
true  owner,  Butler,  for  10  years,  before  his 
possession  ceased.  This,  of  course,  he  could 
not  do  in  an  action  of  trover  against  the  true 
owner,  and,  if  not  against  the  original  owner, 
he  cannot,  against  such  owner's  vendee.  In 
other  words,  if  the  coal  in  question  was  tak- 
en from  section  10,  as  plaintiff  claims,  then 
the  title  to  the  coal  and  the  right  of  action 
was  in  the  common  source  of  title,  Butler, 
unless  that  title  had  been  divested  out  of 
him  and  invested  in  plaintiff  by  10  years'  ad- 
verse possession.  Both  Butler  and  plaintiff 
were  claiming  title  to  section  10  when  the 
coal  was  converted.  If  Pearce,  the  plaintiff 
in  this  suit,  can  recover  in  trover  for  that 
coal,  surely  Butler  could  recover,  who  is  con- 
ceded to  have  had  the  legal  title  and  right  to 
the  possession,  unless  his  title  and  right  had 
been  divested  by  Pearce's  claim  of  10  years' 
adverse  possession.  If  Butler  had  sued  the 
defendant  instead  of  Pearce,  and  it  was  con- 
ceded that  the  land  was  in  section  10,  the 
defendant  could  not  have  defended  by  setting 
up  Pearce's  adverse  possession.  So  it  was  ab- 
solutely necessary  for  the  defendant  to  pro- 
tect itself  from  a  second,  similar  suit,  by  But- 
ler, to  purchase  the  land  from  Butler.  It, 
therefore,  appears  beyond  question  and  dis- 
pute that  if  this  plaintiff  can  maintain  this 
action  against  this  defendant,  then  Butler 
could  have  maintained  a  similar  suit  much 
more  easily,  because  his  title  to  section  10  is 
not  disputed  but  admitted. 

To  say  that  the  title  to  section  10,  or  to 
160  acres  thereof,  was  not  "inquired  into 
directly"  on  this  trial  is,  in  my  judgment, 
to  dispute  the  whole  record.  It  could  not 
possibly  have  been  more  directly  inquired 
into  or  put  in  issue  if  the  action  had  been 
ejectment,  trespass  to  try  title,  or  trespass 
quare  clausum  fregit.  Both  parties  attempt- 
ed, as  directly  as  it  is  ever  possible  in  any 
action  of  ejectment,  to  prove  title  thereto. 
They  both  claimed  title  through  the  common 
source,  one  Butler,  so  there  was  no  need  to 
go  farther  back  as  to  the  source  of  title. 
Both  parties  claimed  to  have  deeds  from 
Butler  and  wife,  conveying  the  same  160 
acres  of  section  10.  Plaintiff's  was  prior  in 
time.  Its  execution  was  assailed,  and  this 
question  was  gone  into  fully.  A  certificate 
of  the  Secretary  of  State  was  introduced  to 
show  that  the  person  who  purported  to  take 
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the  acknowledgment  was  not  a  justice  of 
the  peace,  as  his  certificate  recited.  The 
deed  was  in  effect  claimed  by  the  grantors, 
Boiler  and  wife,  to  be  a  forgery,  full  proof 
was  taken  as  to  the  attestation  of  It,  and  it 
was  shown  that  the  land,  at  the  date  borne 
by  the  deed,  was  the  homestead  of  Butler, 
and  that  the  deed  did  not  even  purport  to 
be  acknowledged  so  as  to  pass  title.  The 
deed  was  therefore  void  as  a  conveyance, 
and  good  at  best  only  as  a  color  of  title.  The 
proof  was  then  gone  into  fully  to  show  that 
Pearce,  the  grantee,  went  Into  possession  un- 
der this  color  of  title,  and  bad  held  the  pos- 
session continuously  and  adversely  for  10 
consecutive  years.  The  defendant  attempted 
to  show  breaks  in  the  continuity  of  this  pos- 
session. The  defendant  then  introduced  evi- 
dence to  prove,  or  it  was  proved  without  dis- 
pute, that  Butler  and  his  wife  conveyed  the 
lands  to  defendant,  and  that  this  was  the 
only  deed  that  they  had  ever  made  to  the. 
land;  but  that  they  had  made  a  prior  mort- 
gage—one prior  even  to  the  date  of  Pearce's 
deed;  that  they  had  never  heard  of  Pearce's 
claiming  the  land  until  a  short  while  before 
they  conveyed  to  defendant  So,  if  the  title 
to  this  160  acres  of  land  claimed  by  plaintiff 
was  not  "directly"  put  in  issue  and  attempt- 
ed to  be  determined  in  this  action,  it  never 
can  be  "directly  inquired  into"  in  any  action  \ 
of  ftny  kind.  To  say  that  the  action  was  not  I 
"directly"  inquired  Into  is  to  dispute  the 
whole  record  and  the  whole  theory  of  the 
trial. 

Having  given  my  view  of  the  record,  the 
law  and  the  decision  on  this  appeal,  I  will 
now  notice  the  opinion. 

It  is  said  in  the  opinion  of  Brother  AN- : 
DEB  SON  that:  "The  former  opinion  in  this  j 
case  (169  Ala.  161,  62  South.  911,  Ann.  Cas.  ' 
1912B,  288),  in  so  far  as  it  holds  that  a  plain- 
tiff cannot  show  title  to  the  land  for  the 
purpose  of  showing  constructive  possession, 
notwithstanding  there  may  be  no  actual  ad- 
Terse  possession  by  the  defendant,  is  unsound 
and  must  be  overruled."  If  such  was  the 
decision  on  the  former  appeal  It  should  be 
overruled,  and  if  anything  like  this  is  in  the 
opinion  on  the  former  appeal,  I  agree  that 
It  ought  to  be  corrected.  As  I  wrote  the 
opinion  on  the  former  appeal,  I  desire  to 
now  say  it  was  unintentional,  and  I  beg  par- 
don for  writing  so  loosely;  but  I  must  say 
I  have  re-read  the  original  opinion,  and  the 
copy  in  the  official  report,  and  I  do  not  think 
that  the  case  so  decides,  or  that  I  so  wrote. 
I  must  say  that  I  never  thought  the  law 
was  that  the  plaintiff  could  not  show  title  to 
land  for  the  purpose  of  showing  constructive 
possession,  when  there  was  no  adverse  hold- 
ing by  the  defendant;  but,  on  the  other  hand, 
I  thought  he  could,  and  thought  I  so  wrote 
in  the  opinion  on  the  former  appeal,  and  I 
jet  think  so. 

The  opinion  on  this  appeal  Is  clearly  in- 
consistent with  Itself.  After  stating  the  law 
correctly,  that  in  trover  the  title  to  the  land 


could  not  be  inquired  into  directly,  but  could 
be  indirectly,  it  goes  on  to  decide,  in  apply- 
ing the  law  to  the  case  made  by  the  record, 
that  in  this  case  the  title  could  be  directly 
inquired  into,  and  must  be  determined  by 
the  jury  before  any  right  of  recovery  could 
be  shown.  This  necessarily  follows  from 
what  Is  said  in  the  opinion,  if  applied  to  the 
case  made  by  this  record,  or  to  any  other 
similar  case. 

In  Brother  ANDERSON'S  opinion,  in  sum- 
ming up  the  conclusion,  it  is  said:  "As  we 
view  the  case,  the  first  inquiry  to  be  submit- 
ted to  the  Jury  was  the  location  of  the  line. 
If  the  coal  was  not  taken  from  the  40  acres 
claimed  by  the  plaintiff  in  section  10,  then 
the  plaintiff  could  not  recover,  but  this  was 
a  question  for  the  Jury,  as  there  was  a  con- 
flict in  the  evidence  as  to  the  location  of 
the  proper  line  between  the  two  tracts  If 
the  coal  was  taken  from  the  40  acres  claimed 
by  the  plaintiff,  then  the  next  inquiry  was, 
who  was  In  the  possession  at  the  time  the 
coal  was  mined?  The  plaintiff  did  not  show 
actual  possession  at  the  time  ,  the  coal  was 
mined,  as  the  acts  of  the  Nelsons  did  not  rise 
to  the  dignity  of  such  actual  possession  as 
would  carry  with  it  notice.  He  did  show 
evidence,  however,  from  which  the  jury  could 
conclude  that  he  had  acquired  title  to  the 
land  by  adverse  possession,  and  which  drew 
to  it  the  constructive  possession,  unless  the 
land  was  In  adverse  possession  of  the  defend- 
ant when  the  coal  was  mined."  The  above 
quotation  is  a  correct  statement  of  the  Issues 
and  inquiries  presented  on  the  trial  and 
shown  by  this  record;  and  the  same  was  so 
stated  in  the  opinion  on  the  former  appeal, 
and  was  stated  as  being  an  attempt  to  di- 
rectly inquire  into  and  to  determine  title  to 
land,  and  that  It  ought  not  to  be  allowed, 
and  would  not  be  allowed,  in  an  action  of  ' 
trover;  whereas,  it  is  decided  on  this  ap- 
peal that  the  action  will  lie  when  the  issues 
and  inquiries  are  as  above  stated  by  Justice 
ANDERSON.  Herein  lies  the  only  conflict 
between  the  decisions  on  the  two  appeals. 

If  the  Jury  were  called  together  on  this 
trial,  as  Brother  ANDERSON  says,  to  in- 
quire into  and  determine  which  of  two  lines 
was  the  true  boundary  line  between  sections 
10  and  11,  and  then  to  inquire  into  and  de- 
termine whether  the  plaintiff  had  been  in 
the  actual,  open,  notorious,  and  continuous 
possession  of  160  acres  of  land  In  section  10, 
so  as  to  make  the  possession  adverse,  and 
so  It  could  have  ripened  into  title  before  the 
coal  was  taken  therefrom,  and  that  the  jury 
must  determine  both  of  these  questions  be- 
fore plaintiff  could  have  any  right  to  recover, 
and  all  this  Is  not  a  direct  Inquiry  into  the 
title  to  land,  then  I  cannot  conceive  what 
would  be  a  direct  inquiry. 

It  is  conceded  by  counsel  for  appellant, 
and  by  Brother  ANDERSON  in  his  opinion, 
that  if  the  jury  find  that  the  Red  Oak  sur- 
vey is  the  true  boundary  line,  then  plaintiff 
fails,  and  that  if  they  find  that  plaintiff's 
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possession  of  the  160  acres  In  section  10  was 
not  adverse  for  10  consecutive  years  before 
the  coal  was  mined,  then  plaintiff  falls,  and 
that  .even  if  the  Jury  find  that  there  was  a 
break  in  the  continuity  of  plaintiffs  posses- 
sion, then  he  cannot  recover;  that  the  jury 
must  find  all  of  these  questions  in  his  favor, 
in  order  to  find  that  he  had  title  to  the  land; 
and  therefore  a  right  of  recovery.  If  this 
was  not  a  "direct  inquiry"  into  the  title  of 
land,  I  ask  candidly  what  would  or  could  be 
a  "direct  inquiry."  Could  or  would  the  in- 
quiry have  been  more  direct,  or  fuller,  if  the 
action  had  been  ejectment  instead  of  trover? 

The  whole  trouble  Is  that  the  court,  on  this 
appeal,  have  entirely  misconceived  the  case 
made  by  the  record,  and  misconceived  the  ef- 
fect of  the  decision  on  the  former  appeal 
The  court,  or  four  members  of  the  court, 
carefully  and  fully  examined  the  whole  rec- 
ord twice,  on  separate  occasions,  on  the  for- 
mer appeal,  whereas,  only  two  of  us — Brother 
ANDERSON  and  myself— have  so  far  ex- 
amined it  on  this  appeal  Justice  ANDER- 
SON was  not  one  of  the  Justices  who  par- 
ticipated in  the  decision  on  the  former  ap- 
peal; but  I  must  say  that  I  think  he  has 
properly  interpreted  the  record,  though  he 
has  improperly  interpreted  the  opinion  %nd 
the  decision  on  the  former  appeal.  He  has 
clearly  overlooked  the  fact,  which  he  states 
in  his  own  opinion,  that  the  Inquiry  Into 
title  in  this  case  was  "direct"  and  not  in- 
direct The  record  on  this  appeal  shows 
that  there  was  really  no  trial  after  the  case 
was  reversed,  but  that,  by  agreement,  the 
case  was  submitted  on  the  evidence  as  shown 
by  the  bill  of  exceptions  on  the  former  ap- 
peal, and  that  the  court  gave  the  affirmative 
charge  for  the  defendant  as  directed  by  this 
•  court  on  the  former  appeal,  and  that  the 
plaintiff  appealed  for  the  purpose  of  having 
the  court  overrule  the  decision  on  the  former 
appeal,  which  he  has  succeeded  in  doing. 

I  must  say,  however,  that  the  court,  on 
the  former  appeal,  did  not  decide  what,  in 
the  opinion  by  Justice  ANDERSON,  the  court 
now  says  it  decided,  and  that,  as  the  former 
decision  was  overruled  to  that  extent  only,  it 
was  not  overruled  at  all. 

There  is  no  doubt,  however,  that  the  de- 
cisions on  the  two  appeals  are  directly  in 
conflict,  albeit  the  conflict  is  not  upon  the 
question  or  point  stated  in  the  last  opinion. 
This  I  have  before  shown,  by  quoting  from 
the  two  opinions.  The  point  of  difference, 
and  the  only  difference,  is  that  on  the  former 
appeal  the  trial  was  held  to  be  an  attempt, 
in  an  action  of  trover,  to  "directly"  inquire 
into  the  title  of  land,  and  to  determine  title 
in  such  action,  and  that  it  could  not  be  done, 
and  that  as  the  record  indisputably  showed 
that  plaintiff  could  not  recover  without  first 
having  the  disputed  boundary  line  judicially 
determined,  and  this  he  could  not  have  so 
determined  in  an  action  of  trover,  he  could 
not  recover  in  this  action.   For  these  two 


reasons  it  was  held  on  the  former  appeal  that 
plaintiff  could  not  recover.  The  opinion  and 
decision  on  this  appeal  practically  holds  and 
decides  the  same  questions  of  law  that  were 
decided  on  the  former  appeal,  yet  it  reverses 
the  former  decision  and  reaches  a  directly 
opposite  result  In  my  judgment  the  decision 
and  result  on  this  last  appeal  is  wrong,  and 
wrong  because  the  law  announced  was  not 
properly  applied  to  the  case  made  by  the 
record  on  either  appeal.  It  is  so  said  in  the 
opinion  on  this  appeal,  and  is  so  decided 
and  even  quoted  from  former  opinions  and 
decisions  of  this  court  in  the  selfsame  cases. 
For  example,  In  the  case  of  Cooper  v.  Wat- 
son, 73  Ala.  262,  where  the  inquiry  into  title 
was  nothing  like  as  direct  or  extensive  as  it 
was  in  this  case,  the  court  held  that  the  in- 
quiry was  Improper.  If  Cooper's  possession 
in  that  case  was  adverse,  surely  the  defend- 
ant's was  in  this  case.  Moreover,  in  the 
ease  at  bar,  the  plaintiff's  grantor,  Butler, 
was  claiming  title  and  construction,  and  it  is 
conceded  that  he  did  have  such  title  and  pos- 
session as  to  section  10 ;  in  fact  both  parties 
claim  through  a  common  source,  and  the 
jury  were  required  to  decide  which  of  the 
two  had  acquired  the  legal  title  to  the  land 
in  section  10  from  this  common  source.  It  is 
also  conceded  that  the  defendant  acquired 
the  legal  title,  unless  the  plaintiff  could  prove 
open,  notorious,  hostile,  and  continuous  pos- 
session, under  color  of  title,  for  10  years  be- 
fore the  coal  was  taken  from  the  mine;  the 
plaintiff  not  -being  in  the  actual  possession  at 
that  time. 

It  was  claimed  by  Butler,  the  common 
source  of  title,  that  he  had  never  sold  or  con- 
veyed to  plaintiff ;  that  the  alleged  deed  in- 
troduced in  evidence  by  the  plaintiff  was  a 
fraud  and  a  forgery,  and  that  neither  he  nor 
his  wife  ever  signed,  acknowledged,  or  de- 
livered that  or  any  other  deed  to  the  plain- 
tiff, or  to  any  one  for  him.  The  Butlers  de- 
nied that  they,  or  either  of  them,  ever  ap- 
peared before  the  person  who  purported  to 
take  the  acknowledgment  It  was  even  de- 
nied that  such  person  was  a  justice  of  the 
peace  as  he  certified  in  his  certificate;  and 
it  was  shown  that  the  records  in  the  office 
of  the  Secretary  of  State  did  not  show  where 
a  commission  had  issued  to,  or  a  bond  had 
been  executed  by  such  justice  of  the  peace. 
It  was  also  shown  that  the  land  in  question, 
at  the  date  of  the  alleged  execution  of  this 
deed,  was  the  homestead  of  Butler ;  and  the 
alleged  deed  did  not  purport  to  be  so  ac- 
knowledged by  the  wife  as  to  pass  title. 
The  trial  court  charged  the  jury  that  the  al- 
leged deed  was  void  as  a  conveyance  and,  at 
best  could  answer  only  as  color  of  title,  and 
in  his  oral  charge  also  instructed  the  jury 
that  plaintiff  could  not  recover  if  the  alleged 
deed,  or  color  of  title,  was  not  obtained  in 
good  faith,  and  that  as  established  it  was 
good  only  as  color  of  title.  The  court  also 
charged  the  Jury  that  the  fact  that  the  Secre- 
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tary  of  State  had  certified  that  there  was  in 
his  office  no  record  of  Jackson  Whaley's  be- 
ing a  justice  of  the  peace  was  not  conclusive 
evidence  that  there  was  not  such  a  justice 
of  the  peace,  but  was  only  prima  facie  evi- 
dence thereof.  The  great  bulk  of  the  evi- 
dence In  the  case  tended  to  show  the  con- 
tinuity of  plaintiff's  possession. 

If  title  to  land  was  not  directly  inquired  in- 
to on  this  trial,  it  never  was,  and  never  can 
be,  on  any  trial  or  in  any  case.  If  the  com- 
plaint Is  not  looked  to,  in  this  case,  or  if  It 
should  be  lost  from  the  record,  no  judge  or 
lawyer  would  ever  once  suspect  that  the  ac- 
tion was  trover,  or  anything  but  ejectment 
The  evidence  as  to  the  value  of  the  coal — of 
which  there  is  very  little,  the  amount  of  the 
coal,  or  its  value,  really  being  not  contested 
—Is  the  only  evidence  which  would  in  the 
slightest  suggest  that  the  action  was  trover. 
To  say  that  title  to  land  was  not  directly  in- 
quired info  and  attempted  to  be  decided  on 
the  trial  of  this  case  is  to  dispute  the  entire 
record. 

What  was  said  in  Cooper  v.  Watson,  supra, 
and  in  Mather  v.  Trinity  Church,  3  Serg.  & 
R.  (Pa.)  509,  8  Am.  Dec.  663,  which  has  been 
often  cited  and  even  quoted  in  the  opinion 
and  decisions  of  this  court,  is  apt  to  and  con- 
clusive In  this  case.  In  the  first-mentioned 
case  (73  Ala.  255)  it  is  said:  "It  was  upon 
the  strength  of  his  title  the  right  to  recov- 
er the  timber  was  based,  and  all  questions 
which  could  have  been  raised,  and  all  evidence 
which  could  have  been  introduced,  if  the  ac- 
tion had  been  ejectment,  were  raised  and  in- 
troduced. The  title  to  lands  the  law  will  not 
permit  to  be  inquired  into  directly  in  person- 
al actions.  There  are  appropriate  remedies 
appointed  for  contests  of  the  title  which  par- 
ties must  pursue.  The  lands  being  in  the  ad- 
verse possession  of  the  defendant  at  the  time 
of  the  severance  of  the  timber,  the  first  step 
the  plaintiff  must  have  taken  to  establish  a 
right  of  recovery  was  to  show  title  in  his 
intestate.  If  he  had  not  title,  there  could  be 
no  recovery.  Independent  of  this  considera- 
tion, it  was  said  by  Gibson,  C.  J.,  in  Powell  v. 
Smith,  2  Watts  [Pa.]  126:  *It  would  provoke 
much  useless  litigation,  and  be  attended  with 
great  practical  mischief,  if  an  owner  out  of 
possession  were  suffered  to  harass  the  actual 
occupant  with  an  action  for  every  blade  of 
grass  cut,  or  bushel  of  grain  grown  by  him, 
Instead  of  being  compelled  to 'resort  to  the 
action  for  mesne  profits,  after  a  recovery  in 
ejectment,  by  which  compensation  for  the 
whole  injury  may  be  had  at  one  operation.' 
The  doctrine  seems  well  settled,  upon  princi- 
ple and  authority,  that  if  the  owner  of  the 
land  be  not  in  the  actual  possession — if  he 
can  show  title  to  things  severed  from  it  only 
by  showing  title  to  the  land,  a  personal  ac- 
tion for  the  taking,  conversion,  or  detention 
of  such  things  will  not  lie.  If  he  have  the 
possession  at  the  time  of  the  severance,  the 
role  Is  different.  But  if  his  possession  Is  di- 


vested—if his  right  lie  in  entry,  and  the  ad- 
verse possessor  gathers  a  crop  in  the  course 
of  husbandry,  or  severs  a  tree  or  other  thing 
from  the  land,  the  things  severed  are  con- 
verted into  chattels." 

In  the  case  of  Mather  v.  Trinity  Church, 
supra,  3  Serg.  &  R.  (Pa.)  516,  8  Am.  Dec.  666, 
667,  it  was  said,  by  Tilgham,  C.  J.:  "There  is 
a  dictum  in  many  books  that  possession  is 
not  necessary  for  the  support  of  an  action  of 
trover.  I  think  it  will  be  found  that  this 
broad  assertion  is  not  true,  if  taken  in  its  full 
extent  and  without  qualification.  On  the 
contrary  we  find  it  laid  down  in  5  Bac.  tit. 
Trover,  C,  that  no  person  can  maintain  trover 
unless  he  has  had  a  possession  of,  as  well  as 
property  in,  the  chattel  for  the  conversion  of 
which  the  action  is  brought.  And  this 
principle,  when  explained,  appears  to  be  the 
law.  The  explanation  is  that  he  who  has 
the  general  property  in  a  personal  chattel 
need  not  prove  the  possession,  for  the  law 
draws  the  possession  to  the  property.  But  he 
who  claims  only  a  special  property  must, 
prove  that  he  once  had  actual  possession,* 
without  which  no  special  property  is  com- 
plete. That  the  law  draws  the  possession  to 
the  property  of  personal  chattels  unconnected 
with  the  land  may  be  true,  and  yet  it  does 
not  follow  that  the  possession  is  drawn  in 
like  manner  to  the  property  of  that  kind  of 
chattel,  which  was  part  of  the  soil,  until  sev- 
ered from  it,  when  the  soli  itself,  at  the  mo- 
ment of  severance  was  held  adversely  by 
another.  I  should  rather  suppose  that  in 
such  case  he  who  had  actual  possession  of 
the  land  had  possession  also  of  the  stones  dug 
from  it,  and  against  him  another  person,  who 
had  the  right  to  the  possession  of  the  land, 
could  not  support  trover.  He  certainly  could 
not  support  trespass.  But  he  would  not  be 
without  remedy;  for  he  might  first  recover 
possession  by  ejectment,  and  then  recover  the 
mesne  profits  in  an  action  of  trespass.  Upon- 
the  whole,   *   *   •   I  find  no  authority 

*  •  *  supporting  an  action  of  trover  by 
him  who  has  the  right  of  possession  against 
him  who  has  the  actual  and  adverse  posses- 
sion and  sets  up  title  to  the  land;  and 

*  *  *  it  appears  to  me  that  many  incon- 
veniences might  flow  from  such  an  action." 
Duncan,  J.,  in  a  concurring  opinion  in  the 
same  case,  had  to  say:  "Trover  can  never  be 
the  mode  in  which  the  title  to  freehold  can 
be  determined.  They  are  actions  of  different 
natures,  diverso  intuito,  not  differing  in  form 
only,  but  in  substance,  one  local,  the  other 
transitory.  A  verdict  in  one  cannot  be  re- 
ceived In  evidence  in  another,  between  the 
same  parties,  as  in  Lord  Cullen's  case,  al- 
ready stated.  The  title  to  land,  can  never  be 
directly  inquired  into  in  a  personal  action; 
indirectly,  in  a  case  over  which  the  court 
have  jurisdiction,  it  may.  The  principal 
drawing  after  it  all  the  incidents,  it  is  indif- 
ferent where  the  land  lies,  be  it  in  Turkey  or 
China;  the  right  to  it  coming  incidentally 
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before  the  court  In  the  trial  of  a  personal  ac- 
tion, of  which  Its  examination  is  necessary, 
and  therefore  may  be  inquired  into.  •  *  * 
In  this  the  plain  tiffs  must  have  made  out  the 
title;  .in  order  to  a  recovery,  it  must  be  the 
very  first  step;  without  proving  the  title  to 
the  land,  they  could  not  recover  for  the  tak- 
ing and  conversion  of  its  separate  clods,  and 
the  stones  or  gravel  dug  out  of  its  bowels. 
Liberum  tenementum  could  be  no  plea  in 
trover,  as  it  is  in  trespass.  That  it  will  not 
lie  against  one  in  possession,  and  who  has 
been  in  possession  for  a  period  short  of  21 
years,  for  the  exercise  of  any  act  of  owner- 
ship, the  conversion  of  the  natural  or  artifi- 
cial produce  of  the  soil  or  of  the  earth  itself, 
or  of  its  contents,  appears  to  me  a  clear  and 
settled  principle.  If  it  did,  trover  would  lie 
during  the  pendency  of  an  ejectment  to  try 
title,  and  the  mesne  profits  be  recovered  be- 
fore the  trial  of  the  title  in  ejectment  The 
ejectment  for  the  land  might  be  tried  in  one 
court,  and  trover  for  the  product  of  the  soil 
in  another.  There  might  be  a  recovery  in 
trover  for  the  production  of  the  soil,  and  the 
right  to  soil  itself,  on  the  trial  of  the  eject- 
ment, be  found  in  the  defendant"  3  Serg.  & 
R.  (Pa.)  515,  516,  8  Am.  Dec.  669,  670.  In  a 
note  to  the  report  of  the  above  case,  Mr. 
Freeman,  the  great  annotator,  says:  M,In 
Mather  v.  Trinity  Church,*  says  Rogers,  J., 
delivering  the  opinion  of  the  court  in  Harlan 
v.  Harlan,  15  Pa.  507,  513  (53  Am.  Dec  612), 
It  is  ruled  that  trover  for  stone  and  gravel 
from  land  does  not  lie  by  one  who  has  the 
right  of  possession  against  the  person  who 
has  the  actual  adverse  possession  of  the  land 
and  sets  up  title  to  it  It  will  be  remarked 
that  it  is  not  the  actual  possession,  but  it  is 
the  actual  adverse  possession  of  a  person  who 
claims  title  to  it  that  is  the  criterion.  The 
case  is  put  on  this  ground  by  Chief  Justice 
Tilghman  and  Justice  Duncan,  both  of  whom 
delivered  elaborate  opinions,  a  criterion  from 
which  none  will  dissent  when  it  is  considered 
what  inconveniences  would  arise  from  a  con- 
trary decision.'  This  principle  is  also  recog- 
nized in  Heaton  v.  Findlay,  12  Pa.  304;  Staf- 
ford v.  Ames,  0  Pa.  344;  Lewis  v.  Robinson, 
10  Watts  [Pa.]  338,  342,  an  action  of  assump- 
sit involving  the  title  of  land,  where  it  is 
laid  down,  'It  is  therefore  most  palpably  Im- 
possible to  sustain  the  plaintiffs  claim  in  this 
action  without  subverting  the  rule  laid  down 
and  recognized  in  the  cases  of  Mather  v. 
Trinity  Church,  8  Serg.  &  R.  [Pa.]  509  [8  Am. 
Dec.  663];  Baker  v.  Howell,  6  Serg.  &  R. 
[Pa.]  476;  Brown  v.  Caldwell,  10  Serg.  &  R. 
[Pa.]  114  [13  Am.  Dec.  660];  Irvine  v.  Hanlin, 
10  Serg.  &  R  [Pa.]  220;  Snyder  v.  Vaux,  2 
Rawle  [Pa.]  423  [21  Am.  Dec.  466];  and 
Powell  v.  Smith,  2  Watts  [Pa.]  126.  The  rule 
of  these  cases  shows  clearly  that  the  action 
of  assumpsit  is  not  the  proper  form  of  action 
in  which  conflicting  titles  to  land  or  the  right 
of  the  inheritance  can  be  tried.' "  8  Serg.  & 
R.  (Pa.)  509,  8  Am.  Dec.  672. 


.  I  have  never  thought  nor  contended  that 
the  title  to  land  cannot  be  incidentally  in- 
quired into,  in  an  action  of  trover,  as  to  a 
part  of  the  freehold  which  has  been  wrong- 
fully severed.  All  the  authorities,  including 
the  Opinion  written  by  me  on  the  former 
appeal,  so  say,  and  so  decide;  but  all  the 
authorities,  even  the  opinion  of  Brother  AN- 
DERSON on  the  last  appeal,  hold  that  title 
cannot  be  directly  Inquired  into  on  such  a 
trial.  If  no  one  is  in  the  actual  possession  of 
the  freehold  when  the  severance  is  had,  the 
only  possible  way  to  prove  possession  is  to 
prove  title  in  the  plaintiff;  but  this  cannot 
be  done  when  there  is  a  bona  fide  dispute  be- 
tween the  parties  as  to  which  of  the  two 
has  acquired  title  by  adverse  possession  for 
the  statutory  period.  This  is  a  direct  inquiry 
into  the  question  of  title,  and  one  that  re- 
quires decision. 

The  leading  case  in  the  United  States  on 
this  subject  is  that  of  Mather  t.  Trinity 
Church,  quoted  from  at  such  length  above. 
It  has  been  cited  oftener  than  any  other  case 
upon  this  particular  question.  In  that  case 
both  the  parties  claimed  title  by  adverse 
possession  or  prescription. 

In  the  case  at  bar  the  court  charged  the 
Jury  in  effect  that  they  must  directly  inquire 
into  toe  title  to  the  land.  It  charged  the  jury 
that  'the  plaintiff  could  not  recover  if  his 
color  of  title  was  not  obtained  in  good  faith, 
or  if  he  had  not  proven  to  their  satisfaction 
that  he  had  held  possession  adversely  for  10 
years  prior  to  the  severance.  The  good  faith, 
the  openness,  the  notoriety,  the  continuity,  as 
well  as  the  period,  of  the  possession  was  put 
in  issue  as  directly  as  it  could  be,  and  had 
.of  necessity  to  be  decided.  As  to  this.  I  sub- 
mit there  can  be  no  doubt  on  the  part  of  any 
one  who  will  examine  this  record. 

The  wisdom  of  the  law  and  the  procedure 
for  which  I  contend  in  this  case  could  never 
be  better  illustrated  than  is  done  by  the  ob- 
ject lesson  afforded  fn  this  case.  Here,  it  ap- 
pears that  the  whole  of  the  land  claimed  by 
plaintiff  has  been  twice  sold  by  the  undis- 
puted owner,  Butler,  once  to  the  plaintiff, 
when  It  was  improved,  for  $150  and  once  to 
the  defendant  when  it  was  unimproved,  for 
$100;  yet  the  defendant  in  this  suit  is  sought 
to  be  mulcted  in  $6,000  damages,  for  coal 
taken  from  probably  less  than  1  acre  of  the 
160  acres.  And  if  Pearce  can  recover,  un- 
questionably Butler  could  have  recovered  the 
same  amount  from  Pearce  or  Aldrich,  if 
Pearce  had  mined  the  coal,  as  did  the  Al- 
drich Company,  or  If  both  together  had 
mined  it 

I  submit  that  it  was  never  supposed,  on 
the  original  trial  or  on  the  former  appeal, 
that  the  title  to  the  land  was  not  attempted 
to  be  directly  inquired  into,  and  to  be  deter- 
mined, not  of  course,  as  res  judicata,  but  for 
the  purpose  of  deteirmining  whether  or  not 
the  plaintiff  could  recover.  I  still  insist  that 
no  one  can  read  the  record  on  the  former  ap- 
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peal  and  for  a  moment  doubt  that  the  Inquiry 
Into  the  title  was  direct,  and  not  merely  inci- 
dental or  indirect 

The  various  rulings  of  the  trial  court,  to- 
gether with  the  charges  given  and  refused, 
are  not  set  out  on  this  appeal ;  only  so  much 
of  the  record  is  set  out  on  this  appeal  as  was 
deemed  necessary  to  justify  the  giving  or  the 
refusal  of  the  affirmative  charge;  but  the 
record  on  this  appeal,  I  still  contend,  shows 
the  inquiry  into  the  title  to  have  been  direct, 
and  not  merely  incidental  or  indirect,  though 
It  is  not  so  conclusive  on  this  point  as  it  was 
before. 


SELLERS  v.  KNIGHT  et  al. 

(Supreme  Court  of  Alabama.    Nov.  27,  1918. 
Rehearing  Denied  Feb.  5,  1914.) 

L  Contracts  (f  »2«)— Validity— Sufficien- 
cy of  Assent. 

Drunkenness  does  not  create  such  legal  in- 
capacity as  will  render  a  contract  wholly  void, 
and  though  the  party  who  was  intoxicated  at 
the  time  of  the  making  of  the  contract  may  re- 
scind on  that  ground,  the  contract  is  only  void- 
able and  may  be  afflrmed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  If  411-414,  1158,  1165;  Dec.  Dig. 
192.*] 

2.  Deeds  (|  196*) — Validitt — Pbesttmptions. 

Where  one  enfeebled  in  mind  by  the  exces- 
sive use  of  intoxicating  liquors  executes  a  deed 
for  an  insufficient  consideration,  a  presumption 
of  fraud  arises,  which  must  be  overcome  by  ev- 
idence of  fair  and  honest  dealing  on  the  part  of 
the  one  who  claims  the  validity  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Sf  587-593,  649  \.  Dec.  Dig.  8  196.*] 

3.  Deeds  (5  196*)  —  Validity  —  Bubden  or 
Proof. 

One  seeking  to  set  aside  deeds  on  the 
pound  of  intoxication  at  the  time  of  execution 
and  insufficiency  of  consideration  has  the  bur- 
den of  proof. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  587-693,  649 ;  Dec  Dig.  §  196.*] 

4.  Attorney  jnd  Client  (§  114*)— Relation- 
ship^—Acts  of  Attobnet. 

The  good  faith  of  an  attorney  in  giving  an 
opinion  on  the  validity  of  a  title  to  land  can- 
not be  impeached  by  a  mistake  or  errors  of 
judgment,  either  as  to  the  law  or  its  applica- 
tion to  the  concrete  facts. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  f  2287  Dec.  Dig.  §  114.*] 

5.  Evidence  (I  568*)— Opinion  Evidence— 
Value. 

Evidence  as  to  the  value  of  land  is  neces- 
sarily a  matter  of  opinion,  and  is  not  conclu- 
sive on  courts  or  juries  even  when  without  con- 
flict 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  2392-2394;  Dec  Dig.  §  568.*] 

6.  Deeds  (|  210*)— Consideration— Evidence 
— Sufficiency. 

In  a  suit  to  cancel  conveyances  of  land, 
evidence  held  insufficient  to  show  that  a  fair 
consideration  was  not  given. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
D»?.  $S  635,  636;  Dec  Dig.  |  210.*] 

7.  Contracts  (|   53*)—  Vacation  of  Con- 
tracts. 

Where  a  party  has  fair  understanding  and 
his  act  is  not  the  result  of  duress  or  fraud,  the 


court  will  not  set  aside  a  contract  because  the 
bargain  is  rash  or  improvident 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  ft  231,  232 ;  Dec.  Dig.  §  63.*] 

8.  Deeds  (§  196*) — Validity — Ratification — 
Evidence — Sufficiency. 

In  a  suit  to  cancel  conveyances  of  land, 
which  plaintiff  claimed  were  obtained  from  him 
while  intoxicated  and  for  an  inadequate  con- 
sideration, evidence  held  to  show  a  ratification 
of  the  conveyance  by  complainant 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  587-598,  649;  Dec  Dig.  §  198.*] 

9.  Deeds  (|  19*)— Consideration— Failure.— 
Payment. 

A  conveyance  cannot  be  canceled  because 
the  consideration  for  the  conveyance  had  not 
been  paid. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |  38;  Dec  Dig.  |  19.*] 

10.  Champerty  and  Maintenance  (f  7*) — 
Invalidity  of  Contract. 

Where  deeds  have  been  fully  executed,  they 
will  not  be  canceled  on  the  ground  that  they 
were  given  in  consideration  of  a  champertous 
contract 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  88  54-110;  Dec 
Dig.  S  7.*] 

11.  Cancellation  of  Instruments  (|  59*)— 
■  Relief  to  Defendant. 

Where  complainant  was  denied  relief  on  his 
bill  to  cancel  certain  conveyances,  defendants, 
who  filed  cross-bills  setting  up  merely  a  defen- 
sive matter,  no  independent  equity  being  shown, 
were  entitled  to  no  affirmative  relief. 

[Ed.  Note— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  if  119-125;  Dec 
Dig.  §  69.*] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Suit  by  J.  T.  Sellers  against  John  F. 
Knight  and  others.  From  a  decree  for  de- 
fendants, complainant  appeals.  Affirmed. 

C.  B.  Powell,  of  Birmingham,  for  appel- 
lant M.  J.  Gregg  and  W.  S.  Burrow,  both 
of  Birmingham,  for  appellees. 

McCLELLAN,  J.  In  the  year  1889  J.  T. 
Sellers  was  the  owner  of  the  surface  of  the 
S.  W.  %  of  the  S.  E.  %  of  section  18,  town- 
ship 18,  range  8  west  in  Jefferson  county. 
During  that  year  he  executed  a  quitclaim 
to  S.  It.  Weaver,  for,  it  is  averred,  the  pur- 
pose of  securing  said  Weaver  and  Charles  P. 
Jones  their  compensation  for  legal  services 
to  him.  By  the  payment  of  $75  to  Weaver 
he  quitclaimed  back  to  Sellers.  But,  in  re- 
sponse to  the  claim  of  Jones,  Sellers,  in  July, 
1903,  made  to  said  Jones  and  his  partner, 
Hume  F.  Jones,  a  quitclaim  to  an  undivided 
half  interest  in  said  land,  upon  the  recited 
consideration  of  $75.  This  conveyance  we 
letter,  for  convenience,  "a."  Subsequently, 
and  at  the  dates  indicated,  the  following  con- 
veyances, touching  this  land,  purport  to  have 
been  executed  by  and  to  the  parties  named: 

(b)  J.  T.  and  P.  C.  Sellers  (his  wife)  to 
John  F.  Knight,  May  9,  1904,  quitclaim. 

(c)  John  F.  Knight  and  wife,  mortgage  to 


'For  other  casw  see  same  toplo  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Kep'r  Indexes 

Digitized  by  Google 


330 


64  SOUTHERN  REPORTER 


(Ala. 


J.  T.  Sellers,  May  9,  1904,  to  secure  unpaid 
purchase  money. 

(d)  H.  P.  Jones  and  C.  P.  Jones  and  wife 
to  a  A.  Knight,  August  12,  1904,  quitclaim. 

(e)  J.  T.  Sellers  to  P.  C.  Sellers  and  Mary 
Copeland,  "foreclosure  deed"  under  the 
Knight  mortgage  ante,  August  12, 1905. 

(f)  P.  C.  Sellers  and  husband,  J.  T.  and 
Mary  Copeland  and  husband,  W.  B.,  to  O.  A. 
Knight,  February  19,  1906,  quitclaim. 

(g)  C.  A.  and  J.  F.  Knight  to  J.  H.  Davis 
and  B.  C.  Burkhart  by  warranty  deed,  three- 
fourths  undivided  interest  and  one-fourth 
undivided  interest,  respectively,  March  10, 
1906. 

(h)  J.  H.  Davis  to  C.  B.  Patrick,  July  2, 
1906,  warranty  deed,  three-fourths  undivided 
interest. 

(i)  Burkhart  and  wife  to  O.  B.  Patrick, 
warranty  deed,  July  11,  1906,  one-fourth  un- 
divided interest 

(J)  Patrick  and  wife  to  P.  S.  Webber,  war- 
ranty deed,  August  9,  1906,  10  acres  on  east 
side. 

The  bill,  several  times  amended,  is  filed 
by  Sellers  against  the  Knights,  Webber,  Pat- 
rick, Burkhart,  and  Davis.  Its  object  is  to 
avoid  and  have  canceled  these  conveyances 
that  stand  as  a  barrier  between  his  right 
and  title  to  the  land,  to  the  end  that  the 
title  be  restored  to  him,  J.  T.  Sellers. 

To  state  them  generally,  and  as  we  under- 
stand them,  there  are  set  forth  in  the  amend- 
ed bill  three  theories,  much  commingled  in 
statement,  upon  which  the  stated  cancella- 
tions are  sought,  viz.:  (a)  That  Sellers'  con- 
veyances and  those  resulting  in  and  from  the 
mortgage  foreclosure  were  induced  by  fraud 
on  the  part  of  John  F.  Knight,  who  was  his 
attorney  and  his  advisor  in  that  relation, 
wherefrom  John  F.  Knight  secured  the  trans- 
mission of  title  to  his  brother,  O.  A.  Knight, 
in  every  instance  at  a  grossly  Inadequate 
value  for  the  subject  of  each  conveyance; 
(b)  that  Sellers  was,  when  he  conveyed,  in- 
capable of  contracting,  because  of  a  mind 
Impaired  by  the  excessive  use  of  Intoxicants, 
or  was,  at  the  time,  so  completely  intoxica- 
ted as  that  he  could  not  afford  legal  assent 
to  a  contract,  in  consequence  of  which  his  In- 
terest in  the  land  was  sought  to  be  secured 
at  a  grossly  Inadequate  value,  or  that  be- 
cause of  this  state  of  his  mind  he  became 
or  was  a  favorable  subject  for  the  imposi- 
tion of  such  fraud ;  (c)  that  the  conveyances, 
lettered  "a,"  "b,"  **f,"  token  one  transaction, 
and  that  the  original  agreement  between 
complainant  and  John  F.  Knight  was  illegal, 
for  that  the  engagement  of  Knight  was  to 
represent  complainant  in  a  then  pending 
cause  against  Dallas  et  aL  and  pay  the  cost 
that  might  accrue,  and  to  pay  a  definite  sum 
for  the  subject  of  the  litigation  if  Sellers' 
contention  prevailed. 

Webber  and  Patrick  constituted  their  an- 
swer and  pleas  a  cross-bill,  and  thereby 
sought  the  quieting  of  their  respective  titles 
In  the  premises.   The  chancellor  denied  re- 


lief sought  by  both  the.  original  and  the 
cross  complainants. 

The  view  of  the  cause  which  prevails  here 
renders  it  unnecessary  to  note  or  to  discuss 
a  number  of  questions  elaborately  argued  in 
the  briefs.  The  record  is  very  voluminous. 
We  confine  the  opinion  to  the  decisive  mat- 
ters to  be  mentioned. 

It  is  manifest  that  if  the  complainant  has 
not  shown  himself  to  be  entiled  to  have  his 
first  deed  to  Knight  or  the  mortgage  from 
Knight  to  him  (lettered  paragraph  Mc")  can- 
celed or  the  quitclaim  from  P.  C.  Sellers  and 
others  to  C.  A  Knight  (lettered  paragraph 
"f  *)  canceled,  he  could  not  prevail  In  this 
cause,  whatever  was  ruled  with  respect  to 
other  antecedent  instruments  purporting  to 
affect  the  title  to  the  land  in  question.  The 
burden  of  proof  was  upon  the  complainant 
to  sustain  the  impeachments  of  the  convey- 
ances he  assailed;  and  this  rule  is  not  at  all 
qualified  in  this  cause  by  the  mere  disclaim- 
er of  John  F.  and  a  A  Knight,  without 
other  answer,  of  any  interest  in  the  subject 
of  the  litigation,  for  that  other  respondents 
did  interpose  sufficient  answers  to  put  the 
complainant  to  proof  of  the  affirmative  alle- 
gations of  the  original  and  amended  bills. 
Of  course  John  F.  Knight's  competency  as 
a  witness  to  testify  in  refutation  of  the 
charges  against  the  validity  of  the  convey- 
ances assailed  was  not  reflected  upon,  or 
the  credibility  of  his  testimony  impaired, 
by  the  fact  that  his  response  to  the  bill  only 
disclaimed  interest  in  the  lands  involved 
in  the  contest 

[1-3]  The  amended  bill  does  not  aver  that 
Sellers  was  non  compos  mentis  or  was  per- 
manently insane,  at  the  time  any  of  his  acts 
about  this  property  took  place.  The  most 
that  can  be  drawn  from  any  of  its  unstable 
averments  in  this  regard  is  that  his  mind 
had  become  or  was  impaired  bx  the  excessive 
use  of  Intoxicants,  and  that  he  had  suffered 
partial  paralysis  in  consequence.  This  state 
of  allegation  did  not  make  a  case  within  the 
doctrine  of  Dougherty  v.  Powe,  127  Ala.  577, 
30  South.  524,  Galloway  v.  Hendon,  131  Ala. 
280,  31  South.  603,  and  Wilkinson  v.  Wilkin- 
son, 129  Ala.  279,  30  South.  578,  wherein  it 
was  ruled  that  a  contract  by  one  non  com- 
pos or  Insane  was  absolutely  void.  The  al- 
legation stated  conforms  more  nearly  to  the 
class  described  in  B.  R.  L.  &  P.  Co.  v.  Hin- 
ton,  158  Ala.  470,  48  South.  546,  where  it 
was  ruled  that  contracts  made  by  those  oth- 
erwise than  permanently  mentally  incapaci- 
tated were  voidable,  not  void;  and  hence 
such  contracts  were  subject  to  the  rules  of 
law  pertaining  to  the  seasonable  disaffirm- 
ance, or  to  the  affirmance  of  merely  voidable 
contracts.  The  evidence,  taken  in  its  entire- 
ty, does  not  convince  this  court  as  it  did 
not  the  chancellor,  that  complainant  was 
non  compos  or  insane  on  or  about  any  of  the 
occasions  involved  in  this  contest  The  dis- 
tinct weight  of  the  evidence,  in  connection 
with  his  pursuit  of  his  vocation,  and  the 
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Impression  a  consideration  of  his  testimony 
affords,  leads  to  this  conclusion:  That  when 
drunk  he  was  Incapable  of  judgment  or  legal 
assent  to  contracts,  and  when  sober,  which 
was  by  no  means  a  rarity,  he  was  as  men- 
tally capable  as  any  entirely  unlettered  man, 
whose  duties  did  not  impose  a  practice  of 
contractual  dealing.  He  appears  to  have 
held,  throughout  many  years,  positions  of 
responsibility  and  power,  and  to  have  re- 
ceived for  his  service  a  good  wage.  It  is 
not  conceivable  that  complainant  could  have 
had  such  authority  committed  to  him,  or  the 
discharge  of  such  duties  expected  of  him, 
as  the  evidence  shows,  and  yet  have  been  of 
the  Imbecile  type  some  of  his  witnesses  as- 
sert he  was. 

In  Oakley  v.  Shelley,  129  Ala.  407,  29 
South.  885,  It  was  said,  Justice  Sharpe  writ- 
ing: "Unlike  general  and  permanent  Insanity 
and  idiocy,  drunkenness  does  not  create  such 
legal  incapacity  as  will  alone  render  a  con- 
tract wholly  void.  Though  It  may  furnish 
the  party  suffering  from  it  ground  for  re- 
scission, yet,  being  voidable  only,  the  con- 
tract may  be  affirmed  and  made  binding  by 
him  after  he  becomes  sober." 

In  substance,  phases  of  the  allegations  be- 
fore 8tunmarily  stated  would  invoke  this 
doctrine,  which  we  appropriate  in  effect  from 
that  set  down  in  the  concrete  in  Holland  v. 
Barnes,  53  Ala.  page  88,  25  Am.  Rep.  595, 
where  a  contract  is  executed  on  an  insuffi- 
cient consideration  by  one  enfeebled  in  body 
and  mind  by  disease  and  long-continued 
drunkenness,  and  who  at  the  time  of  the 
execution  of  the  contract  is  under  the  in- 
fluence of  intoxicants,  a  presumption  of 
fraud  arises  which  must  be  overcome  by 
evidence  of  a  fair  consideration  and  fair  and 
honest  dealing  on  the  party  who  claims  the 
Talidity  of  the  contract  The  burden  to  es- 
tablish the  predicatory  conditions  to  the  pre- 
sumption the  law  thus  raises  is  on  him  who 
would  avoid  the  contract 

When  the  whole  evidence  is  considered, 
these  conclusions  of  fact  from  the  conflicting 
testimony  seem  to  us  to  be  clearly  establish- 
ed: That  J.  T.  Sellers  was  not  intoxicated 
when  the  conveyance  of  May  9, 1904,  to  John 
F.  Knight  was  executed ;  or  when  the  mort- 
gage of  that  date,  from  Knight  to  him,  was 
executed;  or  when  Sellers  demanded  of 
Knight  payment  of  the  mortgage  debt;  or 
when  he  engaged  Messrs.  A.  C.  and  H.  R. 
Howze  to  foreclose  the  Knight  mortgage;  or 
when  he  secured  W.  B.  Copeland's  consent  to 
bid  at  the  foreclosure  sale  and  buy  in  the 
property  in  the  name  of  and  for  Mrs.  Cope- 
land  and  Mrs.  P.  C  Sellers;  or  when  he  exe- 
cuted the  "foreclosure  deed";  or  when  he 
executed,  with  his  wife,  P.  C.  Sellers,  and  the 
Copelands,  the  quitclaim  to  C.  A.  Knight  by 
agreement  with  John  F.  Knight  Whatever 
may  have  been  his  condition  as  to  sobriety  on 
other  occasions  than  these,  it  cannot  be  af- 
firmed, as  complainant  contends,  that  he  was 
Intoxicated  on  the  stated  occasions.  The 


mental  Incapacity  that  attends  sufficient  In- 
toxication—an  Incapacity  that  has  not  ac- 
complished "general  and  permanent  insanity 
or  idiocy"  (129  Ala.  page  470,  29  South,  page 
386) — Is  temporary.  Hlnton's  Case,  supra. 
That  character  of  insanity  or  idiocy  not  hav- 
ing been  shown,  the  burden  was,  as  stated, 
upon  complainant  to  establish  incapacitating 
intoxication  upon  the  occasions  last  mention- 
ed. This  he  has  not  done. 

[4-1]  The  charges  of  fraud  made  in  the 
bill  are  not  sustained  by  a  review  of  the 
entire  evidence  touching  that  subject.  There 
Js  evidence  susceptible  of  an  interpretation 
that  would  support  the  charges  so  made;  but 
the  numerous  circumstances  disclosed  In  the 
evidence,  as  a  whole,  together  with  the  acts 
of  the  parties  and  the  positive  testimony  to 
the  contrary,  at  least  neutralize  the  effect 
of  that  phase  of  the  evidence  going  to  sup- 
port the  charges.  Much  of  the  evidence  and 
argument  for  a  finding  favorable  to  the 
charges  of  fraud  rest  upon  a  contrast  of 
what  Knight  paid  or  was  to  pay  J.  T.  Sel- 
lers, and  what  complainant's  evidence  shows 
was  a  fair  value  for  the  land.  This  evidence 
and  argument  does  not  take  due  account  of 
several  conditions  that  naturally  might  have 
affected  the  value  of  this  40  in  1903,  1904, 
and  1906.  The  market  value  or  salable  val- 
ue of  land  is  necessarily  materially  affected 
by  the  perfection  of  the  title  of  the  alleged 
owner  or  the  freedom  of  that  title  from  ad- 
verse or  incumbering  claim.  Reputable  at- 
torneys, so  far  as  this  record  shows,  other- 
wise than  as  the  charges  of  fraud  in  the  bill 
imply  to  the  contrary,  entertained  opinions 
that  doubt,  or  value-impairing  conditions,  at- 
tended complainant's  title  or  right  to  the' 
land.  Good  faith  and  honest  intention — com- 
plete exemption  from  selfish,  fraudulent  pur- 
pose— of  attorneys  in  the  attainment  of  opin- 
ions touching  matters  inviting  their  profes- 
sional consideration  are'  not  impeached  by 
mistakes  or  errors  of  judgment  in  premises. 
The  ascertainment  of  the  law  or  its  applica- 
tion to  concrete  circumstances  Is  not  an  exact 
science.  To  so  Impeach,  something  more 
must  attend  than  an  erroneous  conclusion  of 
law  or  of  its  application  to  the  concrete  mat- 
ter under  consideration.  Even  what  would 
appear  to  some  the  plainest  of  cases  may, 
without  wrongful  purpose  so  Inspiring,  ap- 
pear to  another  to  be  the  subject  of  serious 
doubt  So,  we  think  it  should  not  be  conclud- 
ed that  the  Messrs.  Jones  or  John  F.  Knight 
were  evilly  motived  even  if  it  were  affirmed 
that  they  were  entirely  mistaken  in  their 
legal  opinions  in  respect  of  the  dubiousness 
of  Seller's  title  or  rights  In  1903  or  1904,  or 
of  the  necessity  or  desirability  that  a  bill 
should  be  filed  to  quiet  his  title  or  vindicate 
and  establish  his  rights  in  the  premises.  The 
evidence  discloses  at  least  bases  for  their 
opinions,  regardless  of  whether  such  opin- 
ions were  legally  Justified  or  sustainable.  An- 
other factor  affecting,  as  the  evidence  shows, 
the  value  of  this  40  was  the  opening,  or  pro- 
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spective  opening,  of  a  convenient  way,  toward 
the  city  of  Birmingham,  through  the  moun- 
tain, beyond  which  from  the  city  of  Birming- 
ham the  land  lies.  It  appears  that  the  land 
was  of  practically  little,  if  of  any,  material 
value  for  farming  purposes;  that  its  tim- 
ber value  was  small  at  that  time  (1903-1904). 
It  is  hence  evident  that  estimates  of  its  val- 
ue as  of  that  time  were  necessarily  affected 
with  the  element  that  extraneous  conditions 
or  circumstances,  largely  prospective  in  na- 
ture, introduce  into  such  matters.  In  such 
circumstances  one  may,  with  entire  good 
faith,  be  unable  to  translate  into  as  great  a 
value  as  another  the  largely  prospective 
increase  of  utility  or  availability  or  demand 
for  a  property.  Optimism,  naturally  domi- 
nant, but  not  present  in  all,  will  more  often 
account  for  an  appreciation  of  the  prophetic 
value  of  property. 

Another  factor  of  probable  consideration 
when  the  evidence  of  this  40'a  value  is  to  be 
weighed  is  the  fact  that  there  has  been  a 
severance,  in  title,  of  the  mineral  from  the 
surface,  though  it  may  be  assumed,  for  the 
occasion  only,  that  the  Joneses  and  Knight 
viewed  the  land  in  1903  and  1904  as  being 
unsevered,  in  title  in  this  respect.  Whether 
with  that  area  (40  acres)  the  possibility  that 
the  owner  of  the  mineral  "close"  would  find 
thereunder  the  subject  of  his  title,  and  by 
usual  processes  entered  upon  its  extraction, 
would  affect  the  value  of  the  surface  is  not 
a  matter  with  particular  reference,  to  which 
tbe  evidence  on  value  was  taken. 

Again,  at  the  time  of  the  conveyance  to 
Knight,  May  9,  1904,  a  bill  was  pending,  filed 
by  Sellers  and  Jones,  to  quiet  the  title,  and 
there  was  extant  a  deed  from  the  auditor, 
based  upon  what  purported  to  be  a  tax  sale. 

On  the  whole  evidence,  we  cannot  affirm 
that  the  values  appearing  in  the  instruments 
last  mentioned,  and  sought  to  be  annulled, 
were  then  so  grossly  inadequate  as  to,  from 
that  source,  impute  fraud  to  the  Joneses  to 
the  Knights,  or  to  any  others.  Evidence  of 
value  is  necessarily  opinion  evidence.  It  is 
not  conclusive  on  courts  or  juries,  even  when 
without  conflict.  Andrews  v.  Frlerson,  144 
Ala.  470,  89  South.  512.  The  complainant's 
failure  to  express,  within  a  reasonable  time, 
dissatisfaction  with  the  value  set  forth  in 
the  deed  of  May  9,  1904,  to  Knight  and  the 
same  as  affording  the  mortgage  debt,  which 
instrument  he  caused  to  be  foreclosed  by  the 
Messrs.  Howze,  and  in  the  operation  induced 
W.  B.  Copeland  to  purchase  at  the  sale  for 
his  wife  and  Mrs.  Copeland,  and  with  the 
value  expressed  in  the  quitclaim  from  his 
wife  and  himself  and  the  Oopelands  to  0.  A. 
Knight  in  1906,  is,  as  a  matter  of  evidence, 
of  weight  as  evincing  an  estimate,  of  his  own, 
of  the  value  of  the  land  at  those  times,  and 
as  Indicative  of  an  opinion  that  does  not 
support  the  notion  of  such  gross  Inadequacy 
as  shocks  the  conscience. 

[7]  Where  a  contracting  party  has  fair  un- 
derstanding—mental capacity  to  contract — 


and  his  act  is  not  the  result  of  duress  or 
fraud,  in  any  of  its  varied  forms,  the  fact 
that  his  bargain  is  rash,  improvident,  or 
hard  will  not  justify  the  courts  in  setting 
it  aside.  Juxan  v.  Toulmin,  9  Ala.  662,  685, 
44  Am.  Dec  448. 

[I]  There  is  another  view  of  the  case  that 
leads  to  the  same  result,  namely,  that  J.  T. 
Sellers,  by  his  conduct,  affirm ed — ratified — 
the  deed  of  May  9,  1904,  to  John  F.  Knight 
If  it  is  assumed,  as  we  do  for  the  occasion 
only,  that  it  was  voidable  merely,  Sellers  not 
being  shown  by  the  weight  of  the  evidence 
to  have  been  so  generally  incapacitated  as  to 
render  his  act  wholly  void,  his  conduct,  some 
of  which  we  describe,  in  respect  of:  Demand 
upon  Knight  for  the  payment  of  the  mortgage 
debt,  a  fact  testified  to  by  Sellers;  his  vol- 
untary delivery  of  the  mortgage  to  the 
Messrs.  Howze,  with  the  direction  to  fore- 
close it  under  the  power;  his  voluntary  ex- 
ecution of  the  "foreclosure  deed,"  after  full 
information  of  its  purport,  as  testified  to  by 
Henry  R  Howze;  his  voluntary  Inducement 
of,  and  arrangement  with,  W.  B.  Copeland 
to  buy  at  the  foreclosure  sale;  and  his  vol- 
untary execution,  with  his  wife  and  the  Cope- 
lands,  of  the  deed  to  C  A  Knight  The 
evidence  leaves  no  doubt  that  he  wan  suffi- 
ciently fully  Informed  of  all  the  pertinent 
facts  and  circumstances  as  to  admit  of  the 
law's  conclusion  that  he  intended  to  affirm 
that  which  he  might  (on  the  assumption  stat- 
ed) have  seasonably  disaffirmed.  Sellers, 
himself,  testified  that  he  knew  the  title  "was 
not  in  him"  after  the  foreclosure  sale.  He 
testified  that  he  told  Knight  "the  title  was 
in  my  wife  and  Copeland's  wife."  It  is  not 
conceivable,  under  the  evidence,  that  Sellers 
did  not  know  the  consideration  for  the  con- 
veyance of  May  9, 1904,  and  of  the  mortgage, 
to  him,  of  that  date.  His  testimony  in  the 
record  evinces  an  unusual  faculty  of  memory, 
an  ability  to  understand  and  answer  rather 
long,  complicated  questions,  and  a  power  of 
expression,  aside  from  the  positive  evidence 
of  his  mental  capacity,  that  would  refute  any 
notion  that  he  could  have  acted  in  utter  igno- 
rance of  the  matters  and  their  immediate 
incidents,  with  which  his  acts  were  concern- 
ed. We  think,  appropriating  the  court* a 
words  in  Oakley  v.  Shelley,  129  Ala.  page  470, 
29  South,  page  386,  "by  such  action  the 
complainant  ought  to  be  held  to  have  affirm- 
ed his  execution  of  the  deed,  even  if  it  had 
been  previously  subject  to  the  alleged  infirm- 
ity." 

[I]  If,  as  complainant  testified,  John  F. 
Knight  promised  Sellers  to  convey  to  Mrs. 
Sellers  10  acres  of  the  land  as  an  inducement 
for  the  execution  of  the  Copeland-Sellers  deed 
to  C.  A.  Knight  and  this  promise  has  been 
breached  or  left  unperformed,  that  cannot 
of  course,  warrant  the  cancellation  of  that 
conveyance.  The  remedy,  if  any,  would  be 
for  the  breach  of  the  engagement,  if  made. 

[10]  The  charge  that  the  conveyance  of 
May  9,  1904,  to  Knight  was  affected  with 
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the  champerty  or  maintenance  inhering  In 
features  of  the  agreement  of  which  the  con- 
veyance was  a  part  cannot  be  sustained  for 
this  reason,  If  not  for  others:  That  the  agree- 
ment Involved  was  long  since  fully  executed. 
Parties  to  unlawful  agreements  which  have 
become  executed  are  left  by  the  law  In  the 
situation  they  have  made.  Being  in  pari 
delicto,  the  courts  will  not  relieve  against 
their  executed  contracts. 

Oar  conclusion  accords  with  that  of  the 
chancellor,  that  original  complainant  has  not 
shown  his  right  to.  relief.  In  that  particu- 
lar the  decree  is  affirmed. 

[11]  On  the  cross-appeal  nothing  can  be 
taken  by  cross-appellants  for  that  the  cross- 
bill was  predicated  of  defensive  matter  only; 
no  Independent  equity  being  shown.  The  de- 
cree, in  the  particular  that  the  cross-bill  was 
dismissed  and  the  costs  apportioned  is  there- 
fore dismissed. 

The  costs  accruing  on  the  appeal  will  be 
taxed  against  the  appellant,  Sellers. 

Affirmed. 

DOWDELL,  C.  J.,  and  SAYRE  and  SOM- 
ES VILLE,  JJ.,  concur. 


BRYANT  v.  STATE. 

(Supreme  Court  of  Alabama.    Jan.  15,  1014.) 

L  Criminal  ]Law  (|  589*)— Afpial— Discre- 
tion of  Tkial  Court— Continuance. 

Where  defendant  moved  for  a  continuance 
because  of  her  sickness,  accompanied  by  a  physi- 
cian's statement  that  though  he  was  unable 
to  find  any  specific  disease,  she  should  not  be 
required  to  be  in  court,  and  the  court  passed 
the  case  for  two  days,  and  then  on  defendant's 
nonappearance  directed  an  examination  by  the 
county  physician,  who  reported  that  she  might 
be  put  on  trial  without  injury  to  her  health, 
there  was  no  Impropriety  in  denying  the  con- 
tinuance. 

[Ed.  Nota.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  1315,  183;  Dec  Dig.  § 
589.*] 

2.  Homicide  (f  800*)— Trial—Unintillioi- 
blx  Instruction. 

Defendant's  requested  charge  that  the  bare 
fear  of  the  commission  of  the  offense,  to  prevent 
which  he  used  a  deadly  weapon,  if  not  suffi- 
cient to  justify  it,  but  the  circumstances  must 
be  sufficient  to  excite  the  fears  of  a  reasonable 
man,  and  the  attending  party  must  have  acted 
under  such  fears  alone,  that  it  was  not  neces- 
sary to  justify  the  use  of  a  deadly  weapon  that 
the  danger  be  actual,  that  it  is  enough  if  it 
be  apparent  as  would  induce  a  reasonable  per- 
son to  believe  he  was  in  immediate  danger  or 
great  bodily  harm,  that,  acting  upon  such  ap- 
pearance, he  was  not  accountable,  though  it 
afterwards  appeared  that  there  waa  no  actual 
peril,  was  properly  refused  as  unintelligible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  614,  616-620,  622-630;  Dec  Dig. 
1300.*] 

8.  Cbiminal  Law  (|  807*)  —  Trial — Argu- 
mentative Instruction. 

In  a  trial  for  murder  defendant's  requested 
charges  that  the  jury  must  find  to  a  moral  cer- 
tainty, not  only  that  the  proof  was  consistent 
with  defendant's  guilt,  but  that  it  waa  wholly 
inconsistent  with  every  other  rational  conclu- 
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sion,  and  that,  if  the  jury  would  not  be  will- 
ing to  act  on  the  evidence  in  matters  of  the 
most  solemn  importance  to  them,  they  must 
acquit,  were  properly  refused  as  argumentative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  1805,  1959, 1960;  Dec  Dig. 
|  807.*] 

4.  Criminal  Law  (|  829*)— Trial— Request- 
ed Instructions— Given  Instructions. 

The  refusal  of  a  requested  charge,  duplicat- 
ed in  a  charge  given  at  the  party's  instance,  is 
not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2011;  Dec  Dig.  |  829.*] 

5.  Homicide  (I  800*)— Instructions— Provo- 
cation of  Difficulty. 

In  a  trial  for  homicide  it  was  not  error 
to  refuse  defendant's  charge  that,  if  there  was 
a  reasonable  doubt  whether  the  circumstances 
were  such  as  to  impress  the  mind  of  a  reason- 
able man  that  he  was  in  danger  of  great  bodily 
harm,  he  should  have  the  benefit  of  the  doubt, 
that,  if  the  circumstances  created  a  reasonable 
belief  of  Imminent  danger,  he  had  the  right  of 
self-defense,  since  it  forbade  a  conviction  with- 
out hypothesizing  his  freedom  from  fault  in 
provocation  of  the  difficulty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  614,  616-620,  622-630;  Dec  Dig. 
I  300.*] 

Appeal  from  Criminal  Court,  Jefferson 
County;   William  E.  Fort,  Judge. 

Carrie  Bryant  was  convicted  of  murder  in 
the  second  degree,  and  she  appeals.  Af- 
firmed. 

The  defendant  moved  for  a  continuance 
because  of  the  sickness  of  defendant,  and 
presented  a  letter  from  a  reputable  physi- 
cian, stating  that  defendant  had  some  tem- 
perature, a  normal  pulse,  and  complained  ot 
pains  in  the  abdomen,  that  he  was  unable 
to  name  any  specific  disease,  but  that  she 
was  sick,  and  should  not  be  required  to  be 
in  court,  whereupon  the  court  passed  the 
case  for  two  days,  and  at  the  time  set  for 
the  next  trial,  defendant  not  appearing,  and 
no  certificate  from  physician,  the  court  en- 
tered a  forefeiture,  and  issued  an  alias 
capias,  and  sent  the  county  physician  and 
sheriff,  with  instructions  to  examine  the 
physical  condition  of  defendant,  and  report 
The  physician  found  that  she  was  not  very 
strong,  but,  in  his  judgment,  could  be  put 
on  trial  without  interfering  with  her  health. 
The  court  thereupon  passed  the  case  till  the 
next  day,  and,  after  talking  with  defendant 
herself,  and  with  the  county  physician,  re- 
quired her  to  go  to  trial,  notwithstanding 
the  statement  of  Dr.  Whelan  made  three 
days  previous  as  above  set  out 

The  following  charges  were  refused  to  de- 
fendant: 

(6)  "You  must  be  satisfied  to  a  moral  cer- 
tainty, not  only  that  the  proof  is  consistent 
with  the  guilt  of  defendant,  but  that  It  is 
wholly  inconsistent  with  every  other  ration- 
al conclusion,  and,  unless  the  jury  are  so 
convinced  by  the  evidence  of  defendant's 
guilt  that  you  will  each  venture  to  act  upon 
that  decision  in  matters  of  the  highest  con- 
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cera  and  Importance  to  your  own  Interest, 
then  yon  must  acquit  the  defendant" 

(7)  "If  you  would  not  be  willing  to  act 
upon  the  evidence  In  this  case,  If  It  was  in 
relation  to  matters  of  the  most  solemn  im- 
portance to  your  own  interest,  then  you  must 
find  defendant  not  guilty." 

(10)  "The  court  charges  the  Jury  that  the 
bare  fear  of  the  commission  of  the  offense,  to 
prevent  which  defendant  used  a  deadly 
weapon,  if  not  sufficient  to  justify  it,  but 
the  circumstances  must  be  sufficient  to  excite 
the  fears  of  a  reasonable  man,  and  the  at- 
tending party  must  have  acted  under  the 
Influence  of  such  fears  alone.  It  is  not  nec- 
essary, however,  to  justify  the  use  of  a  dead- 
ly weapon  that  the  danger  be  actual;  it  is 
enough  that  it  be  apparent  as  will  induce 
a  reasonable  person  In  defendant's  position 
to  believe  that  she  was  In  immediate  danger 
or  great  bodily  harm.  Upon  such  appearance 
the  party  may  act  with  safety,  nor  will  she 
be  held  accountable,  though  it  would  after- 
wards appear  that  the  Indications  upon 
which  she  acted  were  wholly  fallacious,  and 
that  she  was  In  no  actual  peril.  The  rule  in 
such  case  Is  this:  Would  a  reasonable  per- 
son with  ordinary  caution,  judgment,  and 
observation,  in  the  position  of  defendant,  see- 
ing what  she  saw,  and  knowing  what  she 
knew,  honestly  believe  from  this  situation 
and  these  surroundings — if  such  reasonable 
person,  so  placed,  would  have  been  Justi- 
fied in  believing  herself  In  Imminent  danger, 
then  defendant  would  be  justified  in  believ- 
ing herself  in  such  peril,  and  in  acting  upon 
such  appearance." 

(13)  "A  person  charged  with  felony  should 
not  be  convicted,  unless  the  evidence  ex- 
cludes to  a  moral  certainty  every  reasonable 
hypothesis  but  that  of  his  guilt;  no  matter 
how  strong  the  circumstances  are,  they  do 
not  come  to  the  full  measure  of  proof  which 
the  law  requires,  if  they  can  be  reasonably 
reconciled  with  the  theory  that  defendant  Is 
Innocent" 

(12)  "If  the  jury  have  a  reasonable  doubt 
whether  the  circumstances  were  such  as  to 
impress  the  mind  of  a  reasonable  man  that 
he  was  in  great  danger  of  great  bodily  harm 
at  the  time  of  the  killing,  you  must  give 
defendant  the  benefit  of  that  doubt  and  you 
cannot  convict  her;  that  if  the  circum- 
stances were  such  as  to  create  a  reasonable 
belief  In  the  mind  of  the  accused  that  her 
danger  was  imminent  then  the  law  says  she 
may  act  in  self-defense." 

Prosch  ft  Prosch,  of  Birmingham,  for  ap- 
pellant R.  G.  Brickell,  Atty.  Gen.,  and  W. 
U  Martin,  Asst  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  [1]  The  appellant  was 
adjudged  guilty  of  murder  in  the  second  de- 
free.  The  victim  was  her  husband,  Robert 
Bryant  The  only  questions  reserved  for 
review  and  argued  In  brief  for  appellant  re- 


late to  the  refusal  of  the  court  to  grant  a 
continuance  because  of  the  health  of  the 
defendant  and  to  the  refusal  of  five  special 
written  charges  requested  for  the  defendant 

The  evidence  before  the  trial  court  shows 
that  tribunal  to  have  been  cautious  in  as- 
certaining the  physldal  condition  of  the  ac- 
cused before  proceeding  with  the  trial.  With- 
out attempting  to  restate  the  evidence  touch- 
ing the  matter,  It  will  suffice  to  say  that  aft- 
er full  consideration  of  the  facts  and  dream- 
stances  before  the  trial  court  no  doubt  of  the 
propriety  and  fairness  of  the  court's  action 
Is  possible. 

[2]  It  Is  asserted  in  brief  that  refused  (to 
defendant)  charge  10  was  a  duplicate  of 
charge  32  approved  in  Black  v.  State,  5  Ala. 
App.  87,  59  South.  602.  As  set  forth  In  this 
transcript  such  is  not  the  case.  Indeed,  as 
this  record  shows,  charge  10  Is  not  In  sev- 
eral respects,  Intelligible.  There  was  no  er- 
ror In  Its  refusal. 

[3]  Charges  6  and  7,  refused  to  defendant, 
are  of  the  class  of  special  instructions  re- 
peatedly condemned  by  this  court  as  being 
argumentative. 

[4]  Charge  13,  refused  to  defendant  was 
duplicated  In  charge  4,  given  at  defendant's 
Instance. 

TB]  Charge  12,  refused  to  defendant  was, 
if  Intelligible  and  not  otherwise  bad,  faulty, 
for  that  it  forbade  a  conviction  of  the  ac- 
cused without  hypothesizing  her  freedom 
from  fault  In  provoking  the  difficulty.  It 
was  properly  refused. 

There  Is  no  error  in  the  record.  The  judg- 
ment is  affirmed. 

Affirmed. 

ANDERSON,  SAYRE,  and  SOMERVILLE, 
JJ.,  concur. 


SLOSS-SHEFFIELD  STEEL  ft  IRON  CO. 
REID. 

(Supreme  Court  of  Alabama.    Jan.  20,  1914.) 

1.  Appeal  and  Ebbob  (§  1040*)— Harmless 
Ebrok— Pleading. 

In  an  employe's  action  for  injuries  to  his 
hand  from  placing  it  dangerously  near  the  aide 
rod  of  an  engine,  error,  if  any.  in  sustaining 
a  demurrer  to  a  plea  that  plaintiff  knew  of  the 
defect  which  caused  the  engine  to  start  unex- 
pectedly and,  with  an  appreciation  of  the  dan- 
ger arising  therefrom,  placed  his  hand  where 
it  would  be  injured,  and  in  so  doing  assumed 
the  risk  of  Injury  therefrom,  was  harmless, 
where  the  same  defensive  matter  was  present- 
ed by  another  plea. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  4080-4105;  Dec  Dig.  S 
1040.*] 

2.  Mastkb  and  Sbbvant  (f  282*>— Injubt  to 
Sebv  ant— Pleading — Sufficiency. 

In  an  employees  action  for  injuries  to  his 
hand  from  placing  it  dangerously  near  an  en- 
gine rod,  where  it  was  injured  by  the  unexpect- 
ed starting  of  the  engine,  a  plea  predicating 
plaintiff's  negligence  on  failure  to  open  the  cyl- 
inder cock  of  the  engine  was  demurrable,  where 
it  did  not  allege  that  the  resulting  diminution 
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of  steam  pressure  would  have  so  retarded  the 
starting  of  the  engine  as  to  have  avoided  the 
accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant, Cent.  Dig.  §§  8S6-859;  Dec.  Dig.  »262.*] 

3.  Master  a  pro  Servant  (f  284*)— Injury  to 
Servant— Evidence. 

Where,  in  an  employe's  action  for  injuries 
from  the  sudden  starting  of  an  engine  when  he 
placed  his  .hand  dangerously  near  a  rod  in  the 
discharge  of  his  duty  of  cleaning  the  engine, 
the  issue  presented  by  the  pleadings  was  the 
necessity  of  his  so  placing  his  hand,  evidence 
was  admissible  to  show  that  be  could  have 
wiped  off  the  engine  at  a  time  when  no  steam 
was  on,  and  that  there  was  no  necessity  for  his 
hand  being  in  the  position  where  it  was  injured 
and  to  show  that  it  was  not  customary  to -clean 
such  engines  while  in  operation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g§  861-876;  Dec  Dig.  f 
264.*] 

4.  Evidence  (§§  513,  516*)— Expert  Testi- 
mony— Subject-Matter. 

In  an  employe's  action  for  injuries  sus- 
tained while  cleaning  an  engine,  whether  it  was 
necessary  to  clean  the  engine  while  the  steam 
was  on  or  to  place  his  hand  where  it  would  be 
injured  in  case  the  engine  started,  and  also 
whether  it  was  customary  to  clean  such  en- 
gines while  in  operation,  were  proper  subjects 
for  expert  testimony. 

n&d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  2317,  2318,  2325;  Dec  Dig.  §§ 
513,  516.*] 

5.  Master  and  Servant  (f  230*)— Injury  to 
Servant— Contributory  Negligence. 

Where  an  employe,  engaged  in  cleaning  an 
engine  with  the  steam  on,  could  have  easily 
prevented  the  spontaneous  movement  of  the  en- 
gine by  the  moving  of  a  lever,  his  failure  to 
take  such  action  constituted  contributory  neg- 
ligence, barring  bis  right  to  recover  for  injury 
sustained  by  his  hand  from  the  spontaneous 
starting  of  the  engine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  749,  750;  Dec  Dig.  § 
239.*] 

Appeal  from  City  Court  of  Bessemer;  J. 
C.  B.  Gwin,  Judge. 

Action  by  J.  M.  Reid  against  the  Sloss- 
Sheffleld  Steel  &  Iron  Company,  for  damages 
for  injuries  received  while  In  its  employment 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded. 

A  statement  of  the  complaint,  and  special 
pleas  numbered  18  to  22,  Inclusive,  will  be 
found  In  the  report  of  the  former  appeal  of 
this  case  (177  Ala.  — ,  58  South.  301).  Pleas 
25  and  27  will  also  be  found  in  that  report 
Following  are  the  other  pleas  discussed  In  the 
opinion : 

(23)  "Defendant,  for  further  plea  in  answer 
to  each  count  of  complaint,  separately  and 
severally  says  that  plaintiff  ought  not  to  re- 
cover against  defendant,  for  defendant  avers 
plaintiff  knew  of  the  alleged  defect,  and  with 
an  appreciation  of  the  danger  arising  there- 
from, and  knowing  that  if  he  placed  his 
hand  or  arm  on  the  disk  or  side  rod  on  said 
engine  he  would  probably  be  injured  thereby, 
and  appreciating  the  danger  of  so  doing, 
nevertheless  plaintiff  placed  his  hand  which 
was  injured  on  the  disk  or  side  rods  of  said 
engine,  when  he  could  have  done  the  work  he 


was  then  engaged  in  without  placing  his  said 
hand  thereon,  and  was  Injured  as  alleged  In 
his  complaint,  and  in  so  doing,  plaintiff  as- 
sumed the  risk  of  Injury  which  resulted  to 
him." 

(24)  "To  all  the  counts  separately  and  sev- 
erally, defendant  says  that  plaintiff  was  him- 
self guilty  of  negligence  which  proximately 
contributed  to  his  said  alleged  Injuries  In 
this :  That  he  negligently  caused  or  allowed 
his  hand  to  be  on  or  dangerously  near  the 
disk  or  side  rod  of  said  engine,  knowing  that 
it  was  dangerous  to  cause  or  allow  his  said 
hand  to  be  in  said  position,  and  knowing  that 
the  throttle  valve  of  said  engine  was  defec- 
tive, and  that  steam  was  passing  from  the 
boilers  into  the  cylinders  of  said  engine,  and 
that  said  steam  would  probably  cause  said 
engine  to  start  up,  and  that  the  passage  of 
steam  from  the  boilers  to  the  cylinders  of 
said  engine  could  be  diminished  or  retarded 
by  opening  the  cylinder  cocks  or  valves,  then 
and  there  connected  with  said  engine,  never- 
theless plaintiff  negligently  failed  to  open 
said  cylinder  cocks  or  valves  before  causing 
or  allowing  his  said  hand  to  be  at  said  place, 
or  In  said  position." 

(26)  "To  each  of  the  counts  separately  and 
severally,  defendant  says  plaintiff  himself 
was  guilty  of  negligence  which  proximately 
contributed  to  his  injuries  in  this :  That  he 
negligently  caused  or  allowed  his  hand  to  be 
on  or  dangerously  near  to  the  disk  or  side 
rod  of  said  engine,  or  between  said  disk  and 
said  side  rods,  knowing  that  it  was  dangerous 
to  cause  or  allow  his  hand  to  be  In  said  posi- 
tion, and  knowing  that  the  throttle  valve  of 
said  engine  was  effected,  and  that  steam  was 
passing  from  the  boilers  into  the  cylinders  of 
said  engines,  and  that  said  steam  would  prob- 
ably" cause  said  engine  to  start  up,  and  that 
the  amount  or  volume  of  said  steam  in  said 
cylinders  could  be  diminished  or  retarded 
and  the  starting  up  of  said  engine  delayed  by 
opening  the  cylinder  cocks  or  valves,  then  and 
there  connected  with  said  engine,  neverthe- 
less plaintiff  negligently  failed  to  open  said 
cylinder  cocks  or  valves  before  causing  or  al- 
lowing his  hand  to  be  at  said  place  on  in  said 
position." 

(28)  Same  as  26,  except  that  It  was  alleged 
that,  when  said  steam  reached  or  acquired  a 
certain  pressure  in  said  cylinder,  It  would 
probably  cause  said  engine  to  start,  and  that 
said  certain  pressure  could  be  retarded  or 
postponed  by  opening  the  cylinder  cocks 
or  valves  then  and  there  connected  with  said 
engine,  nevertheless  plaintiff  negligently  fail- 
ed to  open  said  cylinder  cocks  or  valves  be- 
fore causing  or  allowing  his  said  hand  to  be 
at  said  place  or  in  said  position. 

Demurrers  were  overruled  to  pleas  18,  10, 
20,  21,  22,  and  17,  and  sustained  as  to  pleas 
23,  24,  25,  26,  and  28.  The  fifth  ground  of 
demurrer  to  pleas  23  to  20,  inclusive,  is  it  is 
not  alleged  that  there  was  a  safer  way  known 
to  plaintiff  to  perform  the  work  in  carrying 
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out  the  orders  and  Instructions  of  his  superi- 
ors, and  that  he  was  negligent  In  selecting 
the  dangerous  way.  The  sixth  ground  of  de- 
murrer to  plea  28  is  as  follows :  "It  Is  aver- 
red that  pressure  in  the  cylinders  could  have 
retarded,  but  it  is  not  alleged  the  retarding 
of  the  pressure  would  have  cured  or  remedied 
the  defect  alleged  in  each  count  of  the  com- 
plaint or  saved  injury  to  plaintiff.  "Plain- 
tiff's evidence  tended  to  show  that  the  throt- 
tle valve  controlling  the  steam  was  defective 
and  leaked  into  the  cylinder ;  that  this  caus- 
ed the  engine  to  start  up  without  warning 
even  with  the  valve  closed,  and  the  cylinder 
cock  wide  open;  and  that  this  defect  had 
been  seasonably  reported  to  defendant's  su- 
perintendent, Harmon,  who  failed  to  repair 
it" 

On  cross-examination  plaintiff  admitted 
that  he  knew  of  the  defect,  and  that  the  en- 
gine was  liable  to  go  at  any  time,  as  he  had 
often  seen  it  do,  and  that,  if  he  had  been  pay- 
ing attention  to  it,  he  would  have  known  It 
would  strike  his  hand.  There  was  evidence 
tending  to  show  that  if  the  engine  had  been 
kept  connected  with  the  drum  and  friction 
brake,  as  might  have  been  done,  this  would 
have  prevented  the  moving  of  the  engine. 
On  this  subject  the  court  cbarged  the  Jury: 
"You  are  to  determine  whether  or  not  an 
ordinarily  prudent  man  would  have  taken 
that  precaution,  (and)  whether  or  not,  if  he 
had  taken  that  precaution,  it  would  have 
prevented  the  engine  from  turning  over  with 
a  leaky  throttle  valve."  Defendant  duly  ex- 
cepted to  this  charge. 

Charge  1  refused  to  defendant  Is  as  fol- 
lows: "I  charge  you  that  the  law  classes  as 
negligent,  not  only  conscious  imprudence,  but 
also  forgetfulness  of  and  inattention  to  dan- 
gers which  are  both  known  and  undisclosed ; 
and  if  you  believe  from  this  evidence  that 
plaintiff's  forgetfulness  or  Inattention  to  any 
danger  known  to  and  understood  by  him 
proximately  contributed  in  the  slightest  de- 
gree to  cause  his  injury,  as  averred  in  either 
of  the  pleas  of  contributory  negligence,  you 
must  find  for  defendant,  although  you  may 
believe  the  throttle  valve  mentioned  in  the 
complaint  was  defective." 

Tillman,  Bradley  &  Morrow  and  John  S. 
Stone,  all  of  Birmingham,  for  appellant 
Pinkney  Scott  of  Bessemer,  for  appellee. 

SOMERVILLE,  J.  On  a  former  appeal 
(Reid  v.  Sloss-Sheffleld,  etc,  Co.,  68  South. 
301)  It  was  held  that  defendant's  plea  25 
was  not  subject  to  the  demurrer.  The  trial 
court  seems  to  have  overlooked  this  ruling, 
and  erroneously  sustained  the  demurrer  to 
this  plea,  which  is  not  sufficiently  covered 
by  any  other  plea  to  avoid  the  imputation 
of  prejudice  by  reason  of  its  improper  elimi- 
nation. 

[1]  Plea  23,  whether  defective  or  not,  was 
fully  covered  as  to  Its  defensive  matter  by 
plea  numbered  18,  and  Its  elimination  was 
not  prejudicial  to  defendant 


[2]  Pleas  24,  26,  and  28  are  subject  to  the 
sixth  ground  of  demurrer  in  that  they  predi- 
cate plaintiff's  negligence  upon  his  failure  to 
open  the  cylinder  cocks,  without  averring 
that  the  resulting  diminution  of  steam  pres- 
sure would  have  so  retarded  the  starting  of 
the  engine  as  to  have  avoided  the  injury  to 
plaintiff's  hand.  The  averments  of  these 
pleas  do  not  bring  them  within  the  ruling  in 
A.  &  B.  A.  L.  By.  v.  Alexander,  161  Ala.  382, 
49  South.  792,  where  it  appeared  that  using 
the  reverse  lever  would  have  diminished  the 
amount  of  steam  passing  through  the  leaky 
throttle  valve  into  the  cylinders  by  one-half, 
so  that  the  accumulation  of  sufficient  steam 
to  move  the  engine,  while  plaintiff  was  work- 
ing under  it  would  have  required  twice  as 
much  time,  and  so  probably  have  conserved 
his  safety. 

[t]  The  case  went  to  the  Jury  upon  pleas 
18  and  20,  among  others,  and  the  essential 
Issue  presented  by  these  pleas  was  the  neces- 
sity vel  non  of  plaintiff's  placing  his  hand 
upon  or  dangerously  near  the  side  rod  or 
disk  of  the  engine  while  discharging  the*  du- 
ties of  his  service. 

The  evidence  showed  that  while  cleaning 
the  engine,  wiping  off  its  parts  with  his 
right  hand,  during  a  brief  intermission  in 
its  actual  operation,  plaintiff  Inadvertently 
rested  his  left  hand  on  the  crank  between 
the  side  rod  and  the  disk,  so  that  when  the 
engine  moved  it  was  caught  between  those 
parts. 

[4]  On  the  issue  stated,  it  was  unquestion- 
ably proper  for  defendant  to  show  the  ab- 
sence of  any  necessity  for  the  presence  of 
plaintiff's  hand  at  a  place  of  known  danger; 
and,  as  tending  to  show  such  absence  of 
necessity,  it  was  clearly  competent  to  show 
that  the  duty  of  wiping  off  the  engine  could 
have  been  done  at  times  when  no  steam  was 
on,  and  that  it  was  not  necessary  to  do  it 
during  the  short  Intervals  between  car  trips. 
It  was  competent  also,  to  show  that  the  use 
of  one  hand  was  sufficient  for  that  purpose, 
and  that  there  was  no  necessity  for  nor 
propriety  in  the  left  hand  of  a  right-handed 
cleaner  being  placed  upon  any  part  of  the 
crank  or  disk  during  such  a  service.  Equal- 
ly competent  also  was  evidence  that  it  was 
not  customary  to  clean  such  engines  while  in 
operation.  Western  Ry.  v.  Arnett,  137  Ala. 
414,  426,  34  South.  997.  These  are  matters 
of  expert  and  not  of  common  knowledge, 
and  the  witnesses  Interrogated  were  men  of 
skill  In  that  line  and  competent  to  give  their 
opinion.  11  Cyc.  232J.  This  Is  not  taking 
from  the  jury  the  ultimate  question  of  plain- 
tiff's negligence  under  all  the  circumstances 
of  the  case,  but  only  furnishing  them  with 
a  basis  more  or  less  complete  for  their  final 
conclusion.  We  do  not  mean  to  approve 
the  form  and  merit  of  all  of  the  questions 
propounded  by  defendant  along  this  line, 
but  what  we  have  said  will  be  a  sufficient 
guide  to  the  trial  court  upon  another  trial. 
We  do  not  find  any  other  material  error 
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in  the  rulings  of  the  court  on  the  evidence. 
The  oral  charge  of  the  court,  as  excepted  to, 
properly  submitted  to  the  jury  the  Issue 
stated  therein. 

[i]  The  evidence  shows  without  dispute 
that  the  friction  appliance  and  brake  attach- 
ed to  the  drum,  and  controlled  by  a  lever 
which  was  convenient  for  instantaneous  use 
by  the  plaintiff  while  operating  the  engine, 
would,  if  applied  by  him  with  the  throttle 
valve  closed,  have  absolutely  prevented  the 
spontaneous  action  of  the  engine;  and  that 
this  could  have  been  done  Instantly  without 
any  appreciable  loss  of  time. 

Under  all  the  evidence,  we  think  it  was 
clearly  the  duty  of  plaintiff  to  resort  to  this 
simple  and  convenient  means  of  avoiding 
danger,  and  that  his  failure  to  do  so  was 
negligence  as  matter  of  law,  proximately 
contributing  to  his  injury,  and  forbidding  a 
recovery  in  this  action.  A.  &  B.  A.  L.  By.  Co. 
t.  Alexander,  161  Ala.  384,  49  South.  792. 
It  is  of  course  wholly  immaterial  that  these 
appliances  were  no  part  of  the  engine  operat- 
ed by  plaintiff,  if  they  were  at  hand,  and  he 
was  acquainted  with  their  operation  and 
effect 

It  results  that  the  trial  court  should  have 
given  the  general  affirmative  charge  for  de- 
fendant, as  requested.  For  the  errors  point- 
ed out,  the  judgment  will  be  reversed,  and 
the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
DE  GRAFFENRIED,  JJ.,  concur. 


SLO SB-SHEFFIELD  STEEL  &  IRON  CO.  v, 
SMITH. 

(Supreme  Court  of  Alabama.    Jan.  15,  1914.) 

L  Master  and  Servant  (§  234*) — Injuries 
to  Servant— Assumption  op  Risk. 

A  servant  cannot  be  held  guilty  of  negli- 
gence in  continuing  in  employment  merely  be- 
cause he  knows  the  work  to  be  dangerous,  un- 
less the  danger  is  of  such  degree  as  would  ordi- 
narily deter  one  of  ordinary  prudence  from 
the  undertaking. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  684-686,  706-709;  Dec. 
Dig.  {  234.*] 

2.  Pleading  ($  208*)  —  Demurrer  —  Specifi- 
cation op  Defects. 

While  a  complaint,  in  a  personal  injury  ac- 
tion by  a  servant,  where  the  negligence  relied 
upon  was  the  failure  of  the  master  to  furnish 
competent  fellow  servants,  should  have  alleged 
the  master's  knowledge  and  notice  of  their  in- 
competency before  the  accident,  that  defect 
must  be  specified  by  the  demurrer  to  be  taken 
advantage  of. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ||  513-519;  Dec  Dig.  §  208.*] 

8.  Master  and  Servant  (|  262*)— Injuries 
to  Servant— Pleading — ' ' Facilities.  ' ' 
In  a  personal  injury  action  by  a  servant, 
where  the  negligence  relied  upon  was  the  mas- 
ter's negligence  in  failing  to  furnish  competent 
fellow  servants,  a  plea  alleging  that  plaintiff 
attempted  to  perform  the  work  without  suffi- 
cient facilities  is  not  responsive  to  the  com- 


plaint; "facilities"  denoting  inanimate  means 
rather  than  human  agencies. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  855-859;  Dec.  Dig.  5 
262.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  pp.  2637,  2638.] 

4.  Appeal  and  Error  (f  1040*)— Review- 
Harmless  Error. 

The  improper  sustaining  of  a  demurrer  to 
a  plea  is  harmless,  where  the  defense  set  up 
could  be  taken  advantage  of  under  other  spe- 
cial pleas  and  the  general  denial. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  4089-4105;   Dec  Dig.  $ 

5.  Evidence    514*)— Expebt  Testimony. 

In  a  personal  injury  action  by  a  servant, 
who  claimed  that  the  master  was  negligent  in 
furnishing  Incompetent  servants  to  handle  tim- 
bers, a  question  as  to  how  many  men  were  nec- 
essary to  handle  the  timbers  which  caused  the 
injury  calls  for  expert  opinion  and  is  properly 
allowed,  over  the  objection  that  it  called  for 
conclusion  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2319-2323 ;   Dec  Dig.  §  514.*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County ;  T.  L  SowelL  Judge. 

Action  by  Solomon  A.  Smith  against  the 
Sloss-Shemeld  Steel  &  Iron  Company,  for 
damages  for  injuries  received  while  in  its 
employment  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

On  a  former  appeal  of  this  case,  reported 
In  166  Ala.  437,  52  South.  38,  demurrers  were 
sustained  to  several  counts  of  the  complaint, 
which  was  afterwards  amended  by  the  sub- 
stitution of  two  practically  new  counts,.  4 
and  6. 

Count  4  Is  as  follows:  "Plaintiff  claims  of 
defendant  $2,000  as  damages  for  that  on,  to 
wit  the  22d  day  of  September,  1906,  defend- 
ant was  a  corporation  in  Walker  county, 
Ala.,  and  was  engaged  in  building  a  trestle, 
and  plaintiff  was  an  employe  of  defendant, 
and  was  working  on  said  trestle,  and  that 
there  were  other  employe's  of  defendant  at 
said  town,  and  while  so  engaged  on,  to  wit, 
the  date  above  specified,  and  while  a  plank 
or  piece  of  timber  was  being  placed  in  posi- 
tion In  the  construction  of  said  trestle  by 
the  employes  of  defendant  said  plank  or 
piece  of  timber  struck  plaintiff  and  knocked 
him  off  of  one  of  the  bents  of  said  trestle, 
and  plaintiff  suffered  the  following  injuries: 
[Here  follows  catalogue  of  Injuries.]  And 
plaintiff  alleges  that  the  aforesaid  employes, 
who  were  placing  said  plank  or  piece  of  tim- 
ber, were  Incompetent  to  do  and  perform  such 
special  work,  and  that  his  injuries  resulted 
proximately  from  the  negligence  of  defendant 
In  falling  to  employ  careful  and  competent 
workmen  in  his  business,  and  plaintiff  avers 
that  defendant  knew  of  the  incompetency  of 
said  servant  or  by  the  exercise  of  reasonable 
diligence  could  have  ascertained  that  fact" 

Count  6  is  substantially  indentlcal  with 
count  4,  but  imputes  plaintiff's  alleged  in- 
juries to  defendant's  failure  to  supply  for 
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the  work  sufficient  numbers  of  competent 
and  skilled  workmen. 

The  grounds  for  demurrer  to  these  counts, 
as  argued  In  brief,  are: 

(5)  "That  no  facts  are  shown  giving  the 
mode,  manner,  means,  or  agency  by  which 
plaintiff  was  injured." 

(7%)  "That  it  is  not  alleged  that  defend- 
ant knew  of  the  incompetency  of  the  servants 
or  by  the  exercise  of  reasonable  diligence 
would  have  known  it" 

Defendant's  plea  3  to  these  counts  Is  as 
follows: 

"Plaintiff  was  guilty  of  negligence  which 
proximately  contributed  to  his  own  injury 
in  this:  That  plaintiff,  who  was  In  charge 
and  superintendence  of  the  construction  of 
the  trestle  for  defendant,  and  whose  duty  it 
was  to  see  to  it  that  proper  facilities,  ropes, 
and  appliances  were  used  in  and  about  said 
work,  well  knowing  that  he  did  not  have  at 
hand  the  proper  facilities,  ropes,  and  appli- 
ances with  which  to  do  said  work,  neverthe- 
less negligently  undertook  to  have  said  work 
done  without  same,  and  thereby  approximate- 
ly contributed  to  his  own  injury." 

The  following,  among  other  grounds  of  de- 
murrer, were  assigned  to  this  plea: 

(6)  "Said  plea  falls  to  aver  facts  sufficient 
to  show  that  the  proximate  cause  of  plain- 
tiff's injuries  was  the  negligent  manner  in 
which  plaintiff  did  or  performed  his  work." 

(13)  "It  does  not  allege  that  plaintiff  knew 
of  the  incompetency  of  the  servants  or  em- 
ployes of  defendant." 

(14)  "Fails  to  aver  that  plaintiff  remained 
in  the  service  of  defendant  without  objec- 
tion after  he  knew  that  the  servants  were  In- 
competent." 

The  evidence  tended  to  show  that  plaintiff 
was  experienced  in  the  work  of  trestle  build- 
ing, and  that  the  piece  of  timber  which  struck 
him  was  being  pushed  by  two  of  the  hands, 
from  whom  it  got  away  when  it  reached  a 
certain  height.  Plaintiff's  counsel  asked  him 
whether  two  or  three  men  could  have  handled 
that  timber  by  lifting  it  up  with  scantlings 
pushed  against  it,  and,  over  defendant's  ob- 
jection that  it  was  Irrelevant  and  called  for 
the  witness'  conclusion,  the  question  and 
answer  were  allowed.  There  was  verdict  and 
judgment  for  plaintiff  in  the  sum  of  $1,500. 

Bankhead  &  Bankhead,  of  Jasper,  for  ap- 
pellant Norman  Gunn,  of  Jasper,  for  appel- 
lee. 

SOMERVILLE,  J.  It  was  held  on  the 
former  appeal,  on  substantially  the  same  evi- 
dence as  here  offered,  that  the  general  affirm- 
ative charge  was  properly  refused  to  defend- 
ant 

[1]  Very  clearly,  we  think,  this  case  falls 
within  the  principle  approved  in  South.  Ry. 
Co.  v.  Quyton,  122  Ala.  231,  241,  26  South. 
34,  38:  "It  does  not  follow,  however,  that  he 
[a  servant]  is  guilty  of  negligence  in  working 


merely  because  he  knows  the  work  to  be 
dangerous,  without  regard  to  the  degree  of 
danger  and  risk  involved,  nor  unless  it  would 
be  of  a  degree  which  would  ordinarily  deter 
one  of  ordinary  prudence  from  the  undertak- 
ing"— and  announced  in  1  Labatt  on  Master 
and  Servant  P-  727,  |  300.  These  were,  on 
the  whole  evidence,  jury  questions,  and  the 
court  did  not  err  in  refusing  an  affirmative 
instruction  for  defendant 

[2]  Counts  4  and  6  were  not  subject  to  the 
grounds  of  demurrer  specified.  Both  grounds 
are  refuted  by  the  language  of  the  complaint; 
and,  while  the  complaint  should  perhaps  have 
alleged  that  defendant  had  knowledge  or  no- 
tice of  the  Incompetency  or  insufficiency  of 
the  workmen  furnished  for  this  work,  before 
the  accident  (First  Nat  Bank  v.  Chandler, 
144  Ala.  286,  308,  39  South.  822,  113  Am.  St 
Rep.  39),  the  demurrer  did  not  specify  this 
deficiency,  and  the  amendments  were  In  the 
very  language  of  the  demurrer. 

[3]  The  word  "facilities,"  in  this  connec- 
tion, means  convenient  means,  and  ordinarily 
includes  inanimate  means  rather  than  human- 
agencies.  As  used  in  plea  3,  "facilities,  ropes, 
and  appliances,"  it  is  scarcely  broad  enough 
to  cover  the  servants  employed  in  the  work, 
and  so  is  not  responsive  to  counts  4  and  6  of 
the  complaint 

[4]  But  whether  so  or  not,  the  allegation 
that  the  injury  resulted  from  plaintiff's  neg- 
ligent failure  to  have  the  "proper  facilities, 
ropes,  and  appliances,"  which  were  subject 
to  his  own  selection,  is  no  more  than  a  denial 
of  the  special  causes  of  action  declared  on 
in  those  counts,  and  was  available  under  the 
general  issue.  Moreover,  under  other  special 
pleas  defendant  had  the  full  benefit  of  that 
line  of  defense.  There  was  no  prejudicial  er- 
ror in  sustaining  the  demurrer  to  this  plea. 

[6]  The  question  to  plaintiff  as  to  how 
many  men  were  needed  in  raising  the  heavy 
timber  by  pushing  with  scantlings  presented 
a  proper  subject  for  expert  opinion,  and  its 
allowance  was  not  error. 

The  judgment  will  be  affirmed. 

Affirmed. 

ANDERSON,  McCLELLAN,  and  SAYREV 
J  J.,  concur. 


TOMBIGBEE  VALLEY  R.  CO.  v. 
HOWARD. 

(Supreme  Court  of  Alabama.    Jan.  22,  1914.> 

1.  Railroads  (8  478*)— Fibks— Pleading. 

In  an  action  against  a  railroad  company 
for  negligently  allowing  fire  to  escape  from  its 
locomotives  and  ignite  structures  on  plaintiff's 
land,  a  general  averment  of  negligence  in  the 
operation,  construction,  or  equipment  of  a  loco- 
motive in  use  on  defendant's  railroad,  whereby 
the  damage  was  proximately  caused,  is  a  suffi- 
cient complaint  and  it  is  unnecessary  to  set 
out  the  details  of  the  case  in  ten  counts. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  1698-1705;  Dec.  Dig.  f  47&»] 
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2.  Railroads  (|  480*)  —  Firm  —  Bubden  of 
Psoor. 

In  an  action  against  a  railroad  company 
for  negligently  setting  fire  to  structures  on 
plaintiffs  land,  evidence  of  the  emission  of 
sparks  from  a  locomotive  and  the  burning  of 
plaintiffs  property  casta  upon  the  railroad  com- 
pany the  burden  of  showing  that  the  sparks 
were  emitted  without  negligence  in  the  con- 
atruction,  equipment,  or  operation  of  the  loco- 
motive, bat,  if  the  evidence  of  defendant  be  suf- 
ficient to  overcome  the  presumption  of  negli- 
gence, the  burden  shifts  again,  and  plaintiff 
most  show  negligence  in  the  construction,  equip- 
ment, and  operation  of  the  locomotive. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  if  1708-1716,  1788;  Dec  Dig.  5 
480.*] 

3.  Railroads  ({  454*)— Operation— Fires. 

A  railroad  company  is  bound  only  to  adopt 
such  appliances  and  contrivances  as  are  in 
.practical  use  by  well-regulated  railroad  com- 
panies to  prevent  the  emission  of  sparks,  and 
need  not  adopt  the  most  modern  appliances. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1668-1671;  Dec.  Dig.  §  454.*] 

4.  Pleading  (f  245*)— Amendment— Allow  - 
AKCX. 

Under  Code  1907.  8  5367,  providing  that 
amendments  shall  be  allowed  unless  injury  will 
be  done  to  the  opposite  party,  it  is  proper,  in 
an  action  against  a  railroad  company  for  neg- 
ligently setting  fire  to  structures  on  plaintiffs 
land,  to  allow  plaintiff  to  amend  his  complaint 
at  trial,  where  the  amendment  did  not  change 
the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  tf  635,  653-675 ;  Dec  Dig.  |  245/] 

Appeal  from  Circuit  Court,  Washington 
County;  John  T.  Lackland,  Judge. 

Action  by  J.  M.  Howard  against  the  Tom- 
bigbee  Valley  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

As  originally  filed,  the  complaint  contained 
two  counts.  By  leave  of  the  court,  plaintiff 
amended  his  complaint  by  the  addition  of 
eight  counts,  all  claiming  damages  for  burn- 
ing plaintiff  8  farm  fence,  pasture  fence,  and 
trees,  shrubbery,  etc.,  on  a  certain  describ- 
ed tract  of  land.  Some  of  the  counts  declar- 
ing on  simple  negligence  and  some  for  wan- 
tonly or  willfully  causing  and  allowing  fire 
to  be  set  out  by  an  engine  operated  by  de- 
fendant on  its  line  of  road.  The  defendant 
interposed  an  objection  to  the  allowance  of 
said  amendment,  and  assigns  it  as  error.  The 
other  facts  sufficiently  appear  from  the  opin- 
ion. 

Turner,  Wilson  &  Tucker,  of  Chatom,  for 
appellant  Granade  &  Oranade  and  John 
M.  Pelham,  Jr.,  all  of  Chatom,  for  appellee 

McCLELLAN,  J.  Action  for  damages  by 
appellee  against  appellant,  alleged  to  have  re- 
sulted to  plaintiffs  property  in  consequence 
of  fire  emitted  by  a  locomotive  in  use  on  de- 
fendant's railway.  Responding  to  a  sugges- 
tion in  brief  for  appellee,  we  may  say  that 
the  errors  are  assigned  on  the  transcript,  and 
that  no  joinder  therein  appears. 

[1]  There  was  no  occasion  to  employ  ten 


counts  to  state  the  simple  matter  upon  which 
plaintiff  relied  for  the  establishment  of  de- 
fendant's liability  for  the  damages  claimed 
to  have  been  suffered.  One  count,  properly 
phrased,  would  have  sufficed.  In  this  class 
of  cases  a  general  averment  of  negligence  in 
the  operation,  construction,  or  equipment  of 
a  locomotive  then  in  use  on  the  defendant's 
railroad,  whereby  the  damage  alleged  is 
proximately  caused,  meets  all  the  conditions 
of  good  pleading,  in  this  state,  in  such  cases. 
L.  &  N.  R  R  Co.  v.  Smith,  163  Ala,  141,  50 
South.  241,  among  others.  All  of  the  counts 
are  in  case.  Each  one  of  the  counts  to  which 
appellant  contends  its  demurrer  should  have 
been  sustained  has  been  carefully  examined. 
While  the  counts  may  be  said  to  contain 
much  that  was  unnecessary  to  be  averred, 
none  were  subject  to  the  grounds  of  demurrer 
interposed. 

[2]  The  general  affirmative  charge  on  the 
whole  case  was  requested  by  and  refused  to 
defendant  Under  the  evidence  in  this  rec- 
ord, that  was  the  proper  disposition  to  make 
of  the  charge. 

There  was  evidence  tending  to  show  the 
putting  out  of  the  fire  by  sparks  from  a  loco- 
motive in  use  on  defendant's  railroad,  and 
of  its  progression  to  plaintiffs  property.  If 
the  Jury  accepted  the  view  that  the  fire 
was  caused  by  defendant's  locomotive,  "the 
burden  then  passed  to  the  defendant  to  show, 
at  least  prima  facie,  that  the  fire  so  com- 
municated was  emitted  without  negligence  in 
the  construction,  equipment,  and  operation 
of  the  locomotive  in  question."  Sullivan  Tim- 
ber Co.  v.  L.  &  N.  R  R.  Co.,  163  Ala.  125, 
132,  50  South.  041,  043.  "If  the  evidence 
offered  by  defendant  in  negation  of  such 
negligence  prima  facie  overcame  the  pre- 
sumption that  the  communication  of  the  fire, 
as  stated,  was  the  result  of  negligence— a 
question  for  the  court,  as  was  ruled  in 
Reese's  Case,  85  Ala.  487  [5  South.  283,  7 
Am.  St  Rep.  66]—  *  *  *  then  the  obliga- 
tion was  on  the  plaintiff,  before  he  could  * 
recover,  to  adduce  some  affirmative  evidence 
tending  to  show  negligence  in  construc- 
tion, equipment,  or  operation  of  the  locomo- 
tive." Sullivan  Co.  v.  L.  &  N.  R  R  Co., 
supra. 

A  careful  review  of  this  entire  evidence 
does  not  convince  this  court,  as  it  did  not 
the  court  below,  that  the  evidence  presented 
by  the  defendant  overcame  prima  facie  the 
presumption  stated.  At  best  the  witnesses, 
on  the  subject  of  the  proper  construction  and 
equipment  of  engine  numbered  30,  were  far 
from  affirming  the  facts  essential  to  make  the 
rebutting  (of  the  stated  presumption)  the 
prima  facte  case  required  to  put  the  plaintiff 
to  proof  of  particular  negligence. 

[I]  There  was  manifest  error  in  the  sub- 
stance of  this  statement  by  the  court  in  the 
presence  of  the  Jury,  a  conclusion  of  law 
which  the  court  enforced  In  Its  rulings  on 
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the  evidence  ?  "I  shall  charge  the  Jury  that 
it  is  the  duty  of  railroads  to  use  the  most 
modern  appliances  to  prevent  accidents  from 
sparks."  The  accepted  measure  of  duty  In 
this  regard  was  long  since  stated  in  Reese's 
Case,  85  Ala.  502,  5  South.  283,  7  Am.  St  Rep. 
66,  and  has  been  often  reiterated  here.  This 
duty  is  fulfilled,  In  respect  of  equipment,  "by 
adopting  such  appliances  and  contrivances 
as  are  in  practical  use  by  well-regulated  rail- 
road companies,  and  which  have  been  proved 
by  experience  to  be  adapted  to  the  purpose." 
The  view  the  trial  court  had  and  enforced 
in  its  rulings  established  too  high  a  standard 
in  the  premises.  The  adoption  of  the  "most 
modern  appliances"  would  entail  an  obliga- 
tion very  greatly  higher  than  the  standard 
this  court  has  so  long  approved. 

[4]  The  rule  as  respects  the  right  of  amend- 
ment and  of  the  inapplication  of  the  statute 
of  limitations,  where  the  same  transaction 
is  the  basis  of  the  counts  added,  has  been 
finally  approved  and  set  down  in  Ala.  Con- 
solidated Coal  Co.  v.  Heald,  154  Ala.  580, 
45  South.  686;  Code,  §  5367.  There  should 
be  no  further  difficulty  -in  respect  of  such 
matters.  The  amendments  made  in  this 
instance  were  properly  allowed  under  the 
rule  of  that  authority. 

For  the  error  indicated,  the  judgment  is 
reversed,  and  the  cause  is  remanded.  * 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SATRE  and  SOM- 
ERVILLE,  JJ.,  concur. 

UNITED  STATES  HEALTH  &  ACCIDENT 

INS.  CO.  v.  SAVAGE. 
(Supreme  Court  of  Alabama.    Jan.  22,  1014.) 

1.  Insurance  (§  620*)— Action  on  Policy- 
Complaint— Requisites. 

The  complaint,  in  an  action  on  an  insur- 
ance policy  in  the'  form  prescribed  by  Code 
1007,  p.  1106.  must  contain  a  description  of 
the  policy  sued  on  to  the  extent  of  its  date  and 
the  term  of  its  operation. 
•  [Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  Jf  1575-1580,  1584-1586,  1592, 
1508;  Dec  Dig.  §  629.*] 

2.  Pleaoing  (8  308*)— Action  on  Policy— 
Variance. 

The  comnlaint  in  an  action  on  a  policy, 
alleged  that  plaintiff  claimed  of  defendant  $300 
on  a  policy  whereby  defendant  on  March  15, 
1000,  insured  for  three  years  the  life  and  health 
of  plaintiff,  who  suffered  a  disability  by  illness 
from  July  16,  1000,  to  January  1,  1010,  of 
which  defendant  had  notice,  etc.  The  contract 
proved,  however,  was  made  as  alleged  on  March 
15,  1000,  but  provided  that  the  'insurance  would 
expire  one  month  after  the  policy's  date,  but 
might  be  consecutively  renewed  from  term  to 
term,  subject  to  all  conditions,  on  payment  of 
monthly  premiums  in  advance,  and  that  the  ac- 
ceptance of  any  renewal  premium  should  be  op- 
tional with  the  company,  which  might  cancel 
the  policy  at  any  time  by  mailing  a  written  no- 
tice to  the  assured.  Held,  that  the  policy  prov- 
ed was  not  the  policy  alleged,  and  that  the  va- 
riance was  fatal 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  1338;  Dec.  Dig.  §  308.*] 


8.  Pleading  (§  389*)—  Vaeiancx— Videlicet. 

A  videlicet  will  not  avoid  a  variance  in 
the  pleading  nor  dispense  with  exact  proof,  in 
an  allegation  of  a  material  matter. 

TEd.  Note,— For  other  cases,  see  Pleading. 
Cent  Dig.  §  1300;  Dec.  Dig.  §  380.*] 

4.  Pleading  (|  430*)  —  Variance  —  Availa- 
bility. 

Prior  to  circuit  court  practice  rule  34  (175 
Ala.  p.  xxi),  providing  that  a  variance  is  avail- 
able to  the  opposite  party  only  when  proper  and 
seasonable  objection  is  made,  such  objection 
was  sufficiently  presented  by  an  unexplained 
request  for  the  affirmative  charge. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |S  1438-1441 ;  Dec.  Dig.  §  430.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; John  O.  Pugh,  Judge. 

Action  by  J.  J.  Savage  against  the  United 
States  Health  &  Accident  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

The  complaint  is  as  follows:  "Plaintiff 
claims  of  defendant  $300  due  on  a  policy 
whereby  defendant,  on,  to  wit  the  15th  day 
of  March,  1000,  insured  for  the  term  of,  to 
wit  three  years,  the  life  and  health  of  plain- 
tiff, J.  J.  Savage,  who  suffered  disability  by 
reason  of  illness  from,  to  wit  July  16,  1909, 
to  January  1,  1910,  of  which  defendant  has 
had  notice.  Said  policy  is  the  property  of 
plaintiff." 

The  contract  of  Insurance  proved  by  plain- 
tiff, by  secondary  evidence,  the  writing  hav- 
ing been  lost  was  made  as  alleged  on  or 
about  March  15,  1000,  but  contained  the  fol- 
lowing provision:  "This  insurance  will  ex- 
pire one  month  from  the  time  this  policy  is 
dated  at  12  o'clock  noon,  standard  time,  at 
the  place  where  countered,  but  may  be  con- 
secutively renewed  from  term  to  term,  sub- 
ject to  all  of  its  conditions  upon  the  payment 
of  the  monthly  premium  in  advance."  It 
contains  a  provision  also  that  the  acceptance 
of  any  renewal  premulm  shall  be  optional 
with  the  company,  and  that  the  company  may 
cancel  this  policy  at  any  time  by  mailing 
written  notice  to  the  assured,  etc. 

The  complaint  was  amended  by  the  addi- 
tion of  several  of  the  common  counts,  but 
no  evidence  is  offered  in  support  of  those 
counts.  The  court  refused  the  affirmative 
charge  in  writing  requested  by  defendant 
and  there  was  Judgment  for  plaintiff  for 
$348. 

Abbott  &  Daugette,  of  Birmingham,  for 
appellant  Gaston  &  Pettus,  of  Birmingham, 
for  appellee. 

SOMERVILLE,  J.  [1]  The  complaint  is  in 
the  Code  form  (Code  1007,  p.  1196).  This 
form,  though  simple  and  concise,  requires  a 
description  of  the  policy  sued  on  to  the  ex- 
tent of  its  date  and  the  term  of  Its  operation. 
As  averments  descriptive  of  the  contract 
these  matters  are  material  and  essential,  and 
a  substantial  variance  between  the  averments 
of  the  complaint  and  the  terms  of  the  con- 
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tract  offered  In  evidence  to  support  It  Is  fa- 
tal to  any  recovery,  if  objection  is  season- 
ably made  by  the  defendant  in  the  trial 
court. 

[i]  The  variance  here  apparent  was,  un- 
der all  the  authorities,  a  fatal  variance,  and 
the  trial  court  erred  in  refusing  the  peremp- 
tory instruction  requested.  9  Cyc.  750e;  31 
Cyc.  710,  716;  McLendon  v.  Godfrey,  3  Ala. 
181;  Jordan  v.  Rooney,  23  Ala.  758;  May  & 
Bell  v.  Miller,  27  Ala.  515;  Mason  v.  Hall, 
30  Ala.  599;  Boylston  v.  Sherran,  31  Ala. 
538 ;  Gamble  v.  Kellum,  97  Ala.  677, 12  South. 
82;  U.  S.  H.  &  A  Co.  v.  Veitch,  161  Ala.  630, 
50  South.  95. 

[3]  It  is  urged  by  counsel  for  appellee  that 
the  variance  is  avoided  by  the  use  of  a  vide- 
licet in  the  complaint.  But  as  pointed  out 
by  Mr.  Greenleaf :  "A  videlicet  will  not  avoid 
a  variance,  or  dispense  with  exact  proof,  in 
an  allegation  of  a  material  matter."  1 
Greenl.  on  Bv.  §  60,  cited  with  approval  in 
B.  R.  L.  &  P.  Co.  v.  Lide,  58  South.  990,  991. 

[4]  Under  the  new  rule  of  circuit  court 
practice  (rule  34,  as  adopted  June  23,  1913 
[175  Ala.  p.  xxi]),  a  variance  is  available  to 
the  opposite  party  only  upon  proper  and  sea- 
sonable objection  to  the  alleged  variant  evi- 
dence. But  under  the  former  rule,  which 
prevailed  when  this  case  was  tried,  the  ob- 
jection was  sufficiently  presented  by  an  un- 
explained request  for  the  affirmative  charge 
to  the  Jury.  Adler  v.  Martin,  59  South.  597. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SAYRE,  JJ.,  concur. 


DOSS  v.  WADSWORTH  RED  ASH  COAL 
CO. 

(8uprerae  Court  of  Alabama.   Jan.  22,  1914.) 

L  Pleading  (|  252*)— Refiling— Pleas— Ne- 
cessity. 

The  amendment  of  a  complaint  by  with- 
drawing count  4  did  not  require  defendant  to 
refile  pleas  which  were  addressed  to  each  sepa- 
rate count  of  those  which  remained  after  the 
withdrawal. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  736-743;  Dec  Dig.  g  252.*] 

2  Judgment    (5   289*)  —  Construction  op 

Judgment  Entry. 

The  judgment  entry  controls  as  to  what 
pleading  constituted  the  issues  at  trial  when 
its  recitals  are  clear. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  570;  Dec.  Dig.  8  289.*] 

3.  Judgment   (|    289*)  —  Construction  of 
Judgment  Entry— Issues. 

The  judgment  entry  recited  that  plaintiff 
withdrew  its  demurrer  to  plea  9,  and  defendant 
withdrew  plea  7,  whereupon  defendant,  by  leave, 
filed  plea  11,  whereupon  plaintiff  withdrew  de- 
murrer to  pleas  2  and  4,  and,  after  the  evidence 
was  all  in,  plaintiff  amended  his  complaint  by 
striking  therefrom  count  4,  "whereupon  issue 
was  joined  upon  counts  1,  2,  and  3  or  the  com- 


plaint as  constituting  the  complaint  last  amend- 
ed." The  action  was  for  injuries  to  a  work- 
man in  a  coal  mine,  and  count  1  alleged  negli- 
gence because  the  roof  was  not  properly  tim- 
bered. Count  2  alleged  negligence  by  the  su- 
perintendent in  failing  to  prop  the  roof,  and. 
count  8  attributed  the  same  negligence  to  an^ 
other.  Plea  11  alleged  contributory  negligence. 
Held,  that  the  recitals  in  the  judgment  entry 
did  not  show  that  the  sole  issues  tried  were 
those  made  by  a  general  traverse  of  counts  1, 
2,  and  3,  so  that  the  effect  of  plea  11  must  be 
considered  in  reviewing  a  judgment  setting  aside 
a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  570 ;  Dec.  Dig.  {  289.*] 

4.  Judgment   (§  626*)—  Construction  of 
Judgment  Entry. 

The  judgment  entry  must  be  construed  in 
all  of  its  parts,  and  with  reference  to  the  plead- 
ing to  which  it  refers. 

rEd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  969;  Dec.  Dig.  §  526.*} 

5.  Appeal  and  Error  (§  194*)  —  Presenta- 
tion Below. 

The  sufficiency  of  a  plea  will  not  be  de- 
termined on  appeal  where  no  objection  was  tak- 
en to  it  below  by  demurrer,  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  *§  1241-1246;  Dec  Dig.  j 
194.*] 

6.  Pleading  (1 182*)— Replication— Failure 
to  Make— Effect. 

Where  a  plea  characterises  an  averred  state 
of  facte  as  showing  contributory  negligence, 
and  the  plea  is  not  objected  to,  and  there  is  no 
replication,  proof  of  the  averred  facts  at  the 
trial  entitles  defendant  to  a  verdict 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i{  387,  388;  Dec  Dig.  §  182.*] 

Appeal  from  Circuit  Court,  Shelby  County ; 
Hugh  D.  Merrill,  Judge. 

Action  by  A  M.  Doss  against  the  Wads- 
worth  Red  Ash  Coal  Company.  From  a 
judgment  granting  a  new  trial  after  verdict 
for  plaintiff,  plaintiff  appeals.  Affirmed. 

The  first  count  is  predicated  on  Code,  § 
3910,  subd.  1,  in  that  in  a  certain  entry  of 
the  mine  rock  and  slate  fell  upon  plaintiff, 
injuring  him,  because  the  roof  of  said  entry 
was  not  properly  timbered.  The  second 
count  is  based  upon  the  negligence  of  Dok 
Kennedy,  who  had  superintendence  intrusted 
to  him,  while  in  the  exercise  of  such  super- 
intendence, in  that  he  negligently  failed 
to  prop  up  or  cause  to  be  propped  up  a  roof 
of  said  entry,  wherefore  the  rock  and  slate 
fell,  injuring  him.  Count  3  is  based  upon 
the  same  acts  of  negligence,  which  are  attrib 
uted  to  one  Harwell,  whose  name  is  de- 
clared to  be  otherwise  unknown.  The  fourth 
count,  which  was  withdrawn,  is  based  upon 
the  failure  to  furnish  a  safe  place  for  plain- 
tiff to  do  his  work. 

Plea  11  is  as  follows:  "To  each  count  of 
the  complaint,  separately  and  severally, 
plaintiff  was  guilty  of  negligence  which  prox- 
imately contributed  to  cause  his  said  alleged 
injuries  in  this:  He  was  aware  of  the  par- 
ticular danger  which  caused  his  injury,  and 
of  the  defect  in  the  defendant's  alleged  ways, 
works,  machinery,  plant,  etc.,  and  with  such 
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knowledge  nevertheless  went  In  close  and 
dangerous  proximity  to  said  dangers  and 
said  alleged  defect,  knowing  at  the  time 
that  he  would  likely  or  probably  be  injured, 
and  as  a  proximate  consequence  of  such  neg- 
ligence sustained  his  said  injury." 

Riddle  ft  Ellis,  of  Columbiana,  and  Perdue 
ft  Cox,  of  Birmingham,  for  appellant  J.  T. 
Stoke! ey  and  R.  H.  Scriyner,  both  of  Bir- 
mingham, for  appellee. 

McCLBLLAN,  J.  The  action  is  by  the  ap- 
pellant against  the  appellee.  The  verdict 
was  for  the  plaintiff.  Upon  the  hearing  of 
the  motion  for  new  trial,  the  court  set  aside 
the  verdict  and  Judgment  It  is  to  review 
that  action  this  appeal  is  prosecuted  by  the 
plaintiff. 

[1]  There  were  four  counts  in  the  com- 
plaint The  fourth  was  withdrawn  pending 
the  trial.  The  first  count  was  framed  under 
the  first  subdivision  of  the  liability  act 
Code  1907,  f  8910.  The  second  and  third 
counts  were  drawn  under  the  second  subdi- 
vision of  the  liability  act  The  defenses  re- 
lied on,  aside  from  the  general  traverse  of 
the  counts,  were  contributory  negligence  and 
assumption  of  risk.  Among  other  pleas  was 
that  numbered  11.  The  report  of  the  appeal 
will  contain  it  It  does  not  appear  to  have 
been  assailed  by  demurrer,  or  otherwise.  As 
appears,  this  plea  was  addressed  to  the 
counts  of  the  complaint  "separately  and  sev- 
erally." The  amendment  of  the  complaint 
by  striking  out  or  withdrawing  count  4  did 
not  require  the  refiling  of  this  or  any  other 
pleas  that  were  distinctively  addressed  to 
each  separate  count  of  those  left  in  the  com- 
plaint after  count  4  was  stricken  or  with- 
drawn. Such  is  the  rule  with  respect  to  de- 
murrers. B.  R.,  L.  ft  P.  Co.  v.  Fox,  174  Ala. 
667,  668,  et  seq.,  66  South.  1018.  We  see  no 
reason  why  a  different  principle  should  gov- 
ern when  the  whole  effect  of  the  amendment 
is  to  eliminate  a  distinct  count  The  Judg- 
ment entry  recites:  "Whereupon  the  plain- 
tiff withdrew  its  demurrer  to  plea  No.  9,  and 
the  defendant  withdrew  plea  No.  7.  Where- 
upon the  defendant,  by  leave  of  the  court 
filed  to  the  complaint  plea  No.  11,  as  shown 
by  separate  paper  writing  on  file.  Whereup- 
on plaintiff  withdrew  demurrer  to  pleas  2 
and  4  of  the  defendant  and  whereupon,  aft- 
er the  evidence  was  all  in,  the  plaintiff 
amended  his  complaint  by  striking  therefrom 
count  No.  4.  Whereupon  issue  was  Joined 
on  counts  Nos.  1,  2,  and  8  of  the  complaint 
as  constituting  the  complaint  as  last  amend- 
ed.  Whereupon  came  a  Jury,"  etc. 

[2]  This  court  has  adopted  the  rule  that 
the  Judgment  entry  is,  when  clear  In  Its  re- 
citals, the  controlling  source  of  Information 
as  to  what  pleading  constituted  the  Issues 
upon  which  the  trial  was  had.  Providence, 
etc.,  Co.  v.  Pruett,  167  Ala.  640,  546,  647,  47 
South.  1019 ;  Dannelley's  Case,  180  Ala.  182, 
SO  South.  452 ;  Jackson's  Case,  142  Ala.  66, 


37  South.  920.  In  the  Pruett  Case  (supra)  it 
was  said:  "If  the  Judgment  were  silent  as 
to  the  Issues,  or  so  vague,  indefinite,  and  un- 
certain in  its  recitals  as  not  to  Inform,  then 
it  Is  permissible  to  look  elsewhere  to  deter- 
mine what  were  the  issues."  In  that  case 
the  entry  affirmed  the  Joinder  In  issue  .upon 
four  numbered  pleas  of  a  greater  number  of 
pleas,  following  a  general  withdrawal  of  de« 
murrers,  amendment  and  (by  the  court)  rul- 
ings on  demurrers  to  the  designated  pleas; 
and  immediately  succeeding  the  recital  was: 
"And  Issue  being  now  Joined,"  etc. 

[I]  We  are  unable  to  interpret  the  recital 
here  as  restricting  the  issues  to  those,  alone, 
made  by  a  general  traverse  of  counts  1,  2, 
and  3. 

[4]  The  entry  must  be  considered  in  all  its 
parts,  and  with  reference  to  the  pleading  to 
which  it  refers.  .In  parts  of  the  entry  pre- 
ceding that  quoted,  the  court  had  considered 
and  passed  upon  demurrers  to  ten  pleas, 
addressed  to  the  four  counts  separately  and 
severally.  Plea  11  was,  by  leave  of  court, 
filed  later  than  the  ten  preceding  it  In  the 
light  of  the  whole  entry  we  cannot  affirm  that 
it  recites,  or  even  undertook  to  recite,  that 
the  sole  issues  were  those  made  by  the  gener- 
al traverse  of  counts  1, 2,  and  8.  It  is  recited 
that  issue  was  Joined  on  those  counts;  but 
in  the  state  of  the  entire  entry  and  record  as 
to  pleading  this  Is  far  from  reciting  that  the 
Issues  thus  made  were  the  only  ones  ten- 
dered or  taken.  Furthermore,  it  is  not  at 
all  certain  that  the  phrase,  "issue  was  Joined 
on  counts  Nos.  1,  2,  and  8,"  did  not  intend 
to  express  and  did  not  express  the  Issues 
made  by  the  special  pleas  separately  inter- 
posed to  those  counts.  We  therefore  view 
the  entry  as  silent  in  respect  of  the  issues 
made  by  the  special  pleas  uns  trick  en.  in 
this  state  of  the  entry  we  may  look  else- 
where. The  bill  of  exceptions  leaves  no 
room  for  doubt  that  the  matter  of  such  pleas, 
Including  plea  11,  was  of  the  issues  actually 
litigated.  In  given  charge  D  express  refer- 
ence is  made  to.  "special  pleas,"  and  a  find- 
ing for  the  defendant  predicated  of  "one  or 
more"  of  them  being  sustained  by  the  evi- 
dence. The  entire  trial  manifests  the  pres- 
ence of  these  special  defenses  as  raising  Is- 
sues therein.  We  therefore  review  the  trial 
court's  action  in  granting  a  new  trial,  as  the 
propriety  thereof  Is  affected  by  the  presence 
of  the  unstricken  special  pleas,  one  of  which 
is  plea  11. 

[I,  •]  After  a  careful  consideration  of  the 
evidence,  our  conclusion  Is  that  the  plain- 
tiff's own  testimony  established  the  facts 
averred  in  plea  U.  There  was  no  demurrer 
or  other  objection  taken  in  the  court  below 
to  this  plea  (11).  Its  sufficiency  cannot  now 
be  and  is  not  considered.  If  a  pleader  char- 
acterizes an  averred  state  of  fact  as  show- 
ing contributory  negligence,  and  the  pleading 
is  not  objected  to  and  una  voided  by  replica- 
tion, and  trial  Is  had  thereupon,  uncontradict- 
ed proof  of  the  facts  averred  entitles  the  de- 
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fendant,  under  the  present  system,  to  a  ver- 
dict 

The  judgment  awarding  the  new  trial  is 
hence  affirmed. 
Affirmed. 

ANDERSON,  O.  J.,  and  SAYRD  and  SOM- 
ERVTLLB,  JJ-,  concur. 


BIRMINGHAM  RT.,  LIGHT  &  POWER  CO. 
O'BRIEN. 

(Supreme  Court  of  Alabama.   Jan.  22,  1014.) 

L  Cabbiebs  (S  247*) — Passengers — Tebmina- 

tion  or  Relation. 

Where  a  passenger  on  a  street  car  step- 
ped off  at  her  destination  and  started  to  cross 
the  track  in  the  rear  of  the  car,  when  her  foot 
became  entangled  in  a  wire  attached  to  the 
car,  so  that  when  it  started  she  was  thrown 
down,  dragged,  and  Injured,  the  relation  of 
passenger  and  carrier  had  not  terminated. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  984-093;  Dec  Dig.  §  247.*] 

2.  Carriers  (§  314*)—  Action  tob  Injubies 
—Pleading— Negligence. 

Where  the  complaint,  in  a  passenger's  ac- 
tion for  injuries  while  alighting  from  a  street 
car,  instead  of  charging  negligence  generally, 
pleads  specific  acts  of  negligence  proximately 
causing  the  injury,  the  sufficiency  of  the  counts 
is  to  be  tested  by  the  same  rules  as  cases  where 
the  relation  of  passenger  and  carrier  is  not 
present. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  1280,  1270,  1273,  1274,  1276- 
1280;  Dec  Dig.  |  814.«] 

3.  Qabbjeeb  (§316*)— Action  fob  Injubies— 
bubdbn  of  pboof. 

In  such  case  the  self-imposed  burden  of 
proving  the  particular  negligence  averred  is 
governed  by  the  same  rules  applicable  to  other 
cases. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  «  1261,  1262,  1283,  1285-1294; 
Dec  Dig.  |  816.*] 

1  Pleading  ft  205*)— Dehubbeb— Specifica- 
tions. 

Under  Code  1907,  {  6340,  requiring  a  spec- 
ification of  objections  to  pleading,  a  general 
ground  of  demurrer,  such  as  that  the  counts  in 
a  passenger's  action  for  injury  required  a 
greater  duty  than  the  law  exacted,  may  be 
overruled  without  error. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  M  491-493,  496,  496,  498-510; 
Dec  Dig.  §  20%.*] 

5.  Evidence  ft  668*)— Expebt  Testimony— 

Hypothetical  Question. 

Where  plaintiff,  in  an  action  against  a  car- 
rier for  injuries,  testified  fully  as  to  the  char- 
acter and  effect  of  her  Injuries,  and  her  at- 
tending physician  testified  to  her  statement 
of  her  symptoms  to  him,  a  question  to  him 
about  her  present  condition,  based  on  the  na- 
tnre  of  her  injury,  her  age,  and  the  symptoms 
related  by  her,  was  not  objectionable  on  the 
ground  that  it  was  not  based  on  all  the  facts  in 
evidence,  since  the  court  could  not  say  but  what 
the  symptoms  related  to  him  were  identical 
with  those  to  which  plaintiff  herself  testified. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  If  2869-2874;  Dec.  Dig.  |  553.*] 

«■  Evidence  ft  668*)— Expebt  Testimony— 
Hypothetical  Question. 
A  question  to  an  expert  need  not  incorpo- 
rate every  fact  in  evidence,  but  the  questioner 


may  take  his  view  of  the  facts  as  a  proper  ba- 
sis for  the  question. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  2369-2374;  Dec.  Dig.  §  553.*] 

7.  Appeal  and  Ebbob  ft  1058*)  —  Harmless 
Ebbob— Exclusion  of  Evidence. 

In  an  action  against  a  carrier  for  personal 
injuries  the  exclusion  of  plaintiff's  question  to 
the  motorman  was  not  prejudicial,  where  its 
purpose  was  fully  met  in  other  parts  of  the  ex- 
amination in  chief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cen^D^H ,4195,  4200-4204,  4208; 

8  Cabbiebs  ft  820*)— Action  fob  Injuries— 
Question  fob  Jury. 

In  an  action  against  a  carrier  for  personal 
injuries  in  which  plaintiff  had  the  burden  of 
proving  her  allegation  that  the  wire  which 
caught  and  dragged  her  had  been  negligently 
attached  to  the  car,  and  there  was  no  evidence 
tending  to  support  such  averment,  the  refusal 
of  the  general  affirmative  charge  for  defend- 
ant on  that  count  was  error. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  1 1315;  Dec.  Dig.  S  320.*] 

9.  Cabbiebs  ft  321*)  —  Action  fob  Personal 
Injubies— Instbuctton. 

In  an  action  against  a  carrier  for  person- 
al injuries  by  being  caught  and  dragged  by  a 
wire  attached  to  a  street  car,  where  the  evi- 
dence tended  to  show  a  want  of  due  care  by 
the  conductor  and  motorman  in  stopping  the 
car  after  plaintiff's  peril  was  known,  charges 

Sretermitting  the  diligence  due  from  the  con- 
uctor,  after  he  knew  of  plaintiff's  peril,  to 
promptly  stop  the  car,  or  predicating  nonlia- 
bility upon  a  hypothesis  omitting  negligence  on 
the  part  of  either  the  conductor  or  the  motor- 
man,  there  being  evidence  that  each  was  negli- 
gent, were  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  §§  1247,  1326-1336,  1843;  Dec  Dig. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  E.  C.  Crowe,  Judge. 

Action  by  Mrs.  Annie  O'Brien  against  the 
Birmingham  Railway,  Light  &  Power  Com- 
pany. Judgment  for  plaintiff  and  defendant 
appeals.  Reversed  and  remanded. 

The  following  is  the  complaint 

"Count  L  Plaintiff  claims  of  defendant  f20.- 
000  as  damages  for  that  heretofore,  to  wit 

on  or  about  the  day  of  February,  1911, 

defendant  was  operating  an  electric  railway 
in  the  city  of  Birmingham,  running  cars  and 
carrying  passengers  for  hire.  That  on  or  about 
said  date  the  plaintiff  became  a  passenger  on 
one  of  defendant's  street  cars,  and  paid  her 
fare.  That  when  she  reached  her  destination 
she  stepped  off  said  car  and  started  to  cross  the 
track  In  the  rear  of  said  car  in  the  direc- 
tion of  her  home,  and  that  her  foot  became 
entangled  in  a  wire  attached  to  said  car,  and 
when  it  started  she  was  jerked  down  and 
dragged  a  long  distance,  hurt,  and  bruised, 
her  flesh  torn,  her  spinal  column  injured,  and 
she  has  as  a  consequence  of  such  injury,  been 
confined  to  her  bed  almost  constantly  up  to 
this  time,  and  that  she  has  suffered  great 
mental  and  physical  pain,  has  contracted 
large  sums  for  doctor's  bills  in  and  about 
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her  treatment,  and  she  alleges  that  her  In- 
juries were  the  proximate  consequence  of 
the  negligence  of  the  agents  and  servants  of 
defendant  who  were  in  charge  and  control  of 
said  car,  while  acting  within  the  line  and 
scope  of  their  duty  under  their  employment, 
in  negligently  allowing  said  wire  to  be  at- 
tached to  said  car." 

Count  5:  Adopts  count  1  down  to  and  in- 
cluding the  words  "about  her  treatment"  and 
adds:  "Plaintiff  avers  that  said  car  was 
under  the  management  and  control  of  the 
servants  of  defendant,  whose  names  are  to 
plaintiff  unknown,  and  that  her  injuries  were 
caused  by  reason  of  and  as  a  proximate  con- 
sequence of  the  negligence  of  said  servants 
of  defendant,  in  that  they  while  acting  with- 
in the  line  and  scope  of  their  said  employ- 
ment in  the  management  or  control  of  said 
car,  negligently  caused  said  car  to  drag  plain- 
tiff by  said  wire  thereto  attached." 

Ground  D  of  the  demurrer  is  as  follows: 
"For  aught  that  appears  plaintiff  was  not 
a  passenger  at  that  time." 

"J.  That  the  duty  therein  exacted  of  de- 
fendant's said  servant  is  greater  than  that 
required  by  law." 

The  assignment  of  error  relative  to  the  wit- 
ness Howard  is  as  follows:  "[Speaking  of  the 
motorman]  Do  you  remember  whether  he  said 
anything  or  not?  Answer:  I  don't  think  he 
said  anything;  no,  sir."  To  witness  Swan: 
"Did  you.  apply  the  brakes  as  soon  as  the 
passenger  told  you  there  was  something  the 
matter?" 

The  following  Is  charge  1:  The  court 
charges  the  Jury  that  if  you  believe  the  evi- 
dence in  this  case,  you  cannot  find  for  plain- 
tiff on  acount  of  any  negligence  on  the  part 
of  defendants  or  its  agents  or  servants,  in  al- 
lowing the  wire  which  caught  plaintiff  to 
become  attached  to  said  car." 

Tillman,  Bradley  ft  Morrow  and  Prank  M. 
Dominlck,  of  Birmingham,  for  appellant. 
Hundley,  Howard  &  Hunt,  of  Birmingham, 
for  appellee. 

McCLELLAN,  J.  Mrs.  O'Brien,  plaintiff 
appellee,  was  seriously  injured  under  the  cir- 
cumstances to  be  stated.  She  boarded  one 
of  defendant's  (appellant)  street  cars,  in  the 
business  district  of  Birmingham,  to  go  to  a 
home  in  the  residence  section  of  that  city. 
She  thus  became  a  passenger  of  the  common 
carrier.  Upon  arrival  at  her  destination,  Thir- 
teenth avenue,  she  alighted,  through  the  rear 
platform  gate  of  the  street  car,  on  the  right- 
hand  side  thereof,  and  turned  to  cross  the 
track  of  the  carrier  a  few  feet  behind  the 
car,  to  go  to  the  home,  on  the  west  side  of 
the  track,  in  which  she  was  a  guest.  While 
she  was  on  the  track,  behind  the  car,  the 
car  was  put  in  motion ;  a  strand  of  telephone 
or  hay  wire,  attached  to  car  and  variously 
estimated  by  the  witness  to  be  from  10  to  22 
feet  In  length,  caught  her  foot  In  a  loop  at 
the  loose  end  thereof,  and  dragged  her,  ac- 


cording to  some  of  the  evidence,  about  "31 
steps,"  and  to  other  evidence  a  much  less 
distance.  The  place  at  which  she  was  de- 
livered by  the  carrier  and  where  she  alight- 
ed as  at  her  destination  appears  to  have 
been  the  usual  stopping  place  for  the  recep- 
tion and  discharge  of  passengers  on  that  line. 

LI -3]  Under  the  doctrine  pronounced  and 
applied  in  Melton  v.  B.  R.  L.  &  P.  Co.,  153 
Ala.  05,  45  South.  151,  16  L  R.  A.  (N.  S.) 
467,  it  is  clear  that  amended  counts  1  and  5, 
which  the  report  of  the  appeal  will  contain, 
show,  by  their  averments,  that  the  relation 
of  passenger  and  carrier  had  not  terminated 
when  this  injury  was  suffered  by  Mrs. 
O'Brien.  While  the  pleader  might  well  have 
concluded  without  specifying  any  negligence 
proximately  productive  of  the  plaintiff's  in- 
jury, yet  it  was  undertaken  in  these  counts; 
and,  having  done  so,  the  sufficiency  of  the 
counts,  as  well  as  the  self-imposed  burden  to 
support  the  particular  negligence  averred, 
were  subject  to  the  usual  rules  of  pleading 
and  proof-burden  applicable  to  cases  where 
the  relation  of  passenger  and  carrier  is  not 
present  If  she  sees  fit  to  implead  the  car- 
rier according  to  a  standard  below  that  the 
law  creates  for  the  protection  of  those  stand- 
ing in  the  relation  of  passenger,  and  in  the 
same  breath  shows  that  the  relation  existed, 
we  know  of  no  legal  objection  to  the  sacrifice 
thus  made. 

It  is  insisted  in  argument  that  since  these 
counts  rely  on  simple  negligence  for  a  re- 
covery, it  was  incumbent  on  the  plaintiff  to 
aver  a  state  of  fact  that  would  exclude  the 
idea  that  she  was,  when  injured,  a  trespasser. 
It  will  suffice  to  say  that  no  ground  of  the 
demurrer  takes  this  particular  point.  From 
what  we  have  said  it  results  that  ground  but 
contradicted  the  counts,  for  they  each  con- 
tained averment  of  a  state  of  fact  that  show- 
ed the  relation  of  passenger  un terminated. 

14]  Ground  J  asserted  that  a  greater  duty 
was  exacted  by  these  counts  than  the  law  ex- 
acted. Manifestly,  if  this  ground  is  inter- 
preted as  other  than  a  general  ground  of  de- 
murrer, it  was  opposed  to  averments  of  the 
counts.  There  is  no  ground  of  demurrer 
questioning  the  sufficiency  of  the  counts  in 
respect  of  the  place  whereat  plaintiff  alight- 
ed and  was  injured.  There  is  no  ground  of 
demurrer  objecting  to  the  counts  because  of 
indefiniteness  in  respect  of  her  distance  from 
the  car  when  she  crossed  the  track  in  Its 
rear.  Our  statute  (Code,  f  5340)  require  the 
specification  Of  objections  to  pleading.  Gen- 
eral grounds  may  be  overruled  without  er- 
ror. 

[5]  Plaintiff,  as  the  first  witness  in  her  be- 
half, had  fully  enumerated  the  character  and 
effects  of  her  injury  when  Dr.  Davis,  who 
had  treated  her  five  weeks,  was  examined. 
He  was  asked,  by  plaintiff's  counsel,  this 
question:  "And  from  the  nature  of  her  in- 
Jury  and  her  age  (shown  in  the  previous  evi- 
dence to  be  over  60  years)  and  the  symptoms 
as  related  by  her,  I  will  ask  you  what  about 
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her  condition  at  the  present  time?"  The 
only  plausible  argument  for  error  in  over- 
ruling objections  to  the  question  is  that  rest- 
ed on  the  grounds  that  the  question  was  not 
based  on  all  the  facts  in  evidence,  or  on  the 
facts  in  evidence.  •  The  witness  had  testified 
that  he  had  examined  the  plaintiff  a  short 
time  before  the  trial,  and  that  she  had  re- 
lated to  him  her  symptoms.  The  plaintiff 
bad  testified  to  her  symptoms,  and  the  doc- 
tor had  himself  already  testified  to  her 
statement  to  him  about  her  difficulty  in  go- 
ing op  and  down  stairs.  We  cannot,  as  in- 
deed the  court  below  could  not,  say  that  the 
symptoms  related  to  the  doctor  and  referred 
to  in  the  question  were  not  the  identical 
symptoms  to  which  the  plaintiff  had  previ- 
ously testified,  and,  if  so,  there  could  be  no 
cause  for  defendant's  complaint.  The  point 
counsel  doubtless  had  In  mind  when  the 
stated  objections  were  interposed  could  have 
been  readily  made  available  on  the  cross- 
examination  of  Dr.  Davis.  It  could  not  be 
the  office  of  an  objection  to  a  question  to  an 
expert  witness  to  assert  the  presence  of  fac- 
tors not  in  evidence  as  importing  Infirmity 
into  the  question,  nor  of  an  objection  to  deny 
that  the  question  propounded  was  deficient  in 
the  facts  adverted  to  in  the  question. 

[i]  Furthermore,  we  do  not  understand 
that  a  question  invoking  an  expert's  opinion 
must  incorporate  every  fact  in  evidence.  The 
examiner  may,  we  apprehend,  take  his  view 
of  the  facts  as  a  proper  basis  for  his  ques- 
tion. There  was  no  error  in  allowing  the 
question  quoted  or  in  overruling  the  motion 
to  exclude  the  answer  thereto. 

[7]  The  assignments  based  on  questions 
propounded  to  the  witnesses  Howard  and 
Swan  are  without  merit  Howard  testified 
that  the  motorman  said  nothing  wnen  told 
of  the  plaintiff's  condition  behind  the  running 
car.  If  any  statement  by  the  operative  had 
been  then  made,  it  would  have  been  a  part  of 
the  res  gestae  and  patently  admissible.  The 
purpose  of  the  question  to  the  witness  Swan, 
whether  proper  or  not,  was  fully  met  in  other 
parts  of  his  examination  in  chief. 

[I]  Special  charge  1  was  unhappily  word- 
ed. In  the  use  of  the  words  "any  negligence" 
it  imports  a  self-contradiction.  Evidently, 
the  draftsman  of  the  charge  intended  its 
effect  to  be  that  no  recovery  could  be  predi- 
cated of  the  nonnegllgent  attachment  of  the 
wire  to  the  car.  It  does  not  so  conclude. 
However,  if  this  charge  had  been  correctly 
framed,  it  would  have  been,  in  effect,  the 
general  affirmative  charge  as  to  amended 
count  1,  and  very  like  the  usual  form  of  af- 
firmative charge  which  the  defendant  em- 
ployed in  framing  charge  6  as  to  amended 
count  1.  Under  amended  count  1,  to  which 
we  referred  in  the  first  of  the  opinion,  the 
plaintiff  assumed  the  burden  of  showing 
that  negligence  affected  the  attaching'  of  the 
wire  to  the  car.  There  is  no  evidence  tend- 
ing to  support  this  affirmative  averment.  It 


was  error  to  refuse  the  general  affirmative 
charge  (6)  as  to  amended  count  1. 

[9]  There  was  no  error  in  the  refusal  of 
the  other  special  charges  requested  by  de- 
fendant. Several  of  these  charges  pretermit 
consideration  of  the  diligence  due  from  the 
conductor,  after  he  knew  of  plaintiff's  peril, 
to  promptly  exert  himself  to  bring  the  car  to 
a  stop.  Others  of  them  conclude  to  nonlia- 
bility upon  hypothesis  that  omitted  negli- 
gence upon  the  part  of  either  the  motorman 
or  the  conductor.  There  was  evidence  tend- 
ing to  show  want  of  due  promptness  or  care 
by  each  of  them  in  bringing  the  car  to  a  stop 
after  plaintiff's  peril  was  known. 

The  judgment  1b  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  MAYFIELD  and 
SOMERVILLE,  JJ.,  concur. 


DOE  ex  dem.  STANDI  FER  v.  STYLES. 
(Supreme  Court  of  Alabama.   Jan.  22,  1914.) 

1.  Taxation  <J  734*)— Tax  Sales— Compli- 
ance with  Statutes. 

In  order  to  divest  title  to  realty  by  a  tax 
sale,  there  must  be  a  substantial  compliance 
with  the  statutory  requirements. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  if  1408,  1470-1472;  Dec  Dig.  § 
734.*] 

2.  Taxation  (|  788*)— Tax  Sale— Burden  of 
Showing  Validity. 

One  asserting  rights  under  a  tax  sale  has 
the  burden  of  showing  substantial  compliance 
with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1555,  1557,  1559-1569;  Dec  Dig. 
§  788.*] 

3.  Taxation  (f  805*)— Tax  Sales— Decree  of 
Sale — Signature  by  Judge. 

Failure  of  the  judge  of  probate  to  sign  the 
decree  for  the  sale  of  land  for  taxes  will  make 
the  tax  sale  void,  and  hence  the  purchaser  could 
not  rely  on  such  sale  to  support  a  claim  of  ad- 
verse possession  under  the  three-year  limita- 
tions (Code  1886,  §  606). 

fEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  ||  1593-1597;  Dec.  Dig.  §  805.*] 

4.  Taxation  (§  805*)— Tax  Deed— Adveesk 
Possession,  by  Purchaser— Actual  Pos- 
session. 

In  order  to  enable  the  purchaser  at  a  tax 
sale  to  claim  by  adverse  possession  under  the 
three-year  limitations  (Code  1886.  6  606),  he 
must  nave  had  actual  possession  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1593-1597 ;  Dec.  Dig.  f  805.*] 

5.  Taxation  ($  805*)  —  Adverse  Possession 
under  Tax  Deed— Evidence  of  Posses- 
sion. 

The  payment  of  taxes  on  bond  and  offers 
to  sell  it  is  not  evidence  of  the  actual  posses- 
sion required  to  claim  by  adverse '  possession 
under  the  three-year  limitations,  merely  being 
evidence  of  a  claim  to  the  bind. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §S  1593-1597;  Dec.  Dig.  8  805.*] 

6.  Adverse  Possession  ft  24*)— Sufficiency 
of  Possession. 

The  mere  fact  that  the  purchaser  of  land 
at  a  tax  sale  rode  over  it  for  three  hours  at  a 
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time  about  six  times  a  year  for  a  few  years 
after  the  attempted  sale  was  not  of  itself  evi- 
dence of  actual  adverse  possession  so  as  to  es- 
tablish title  by  adverse  possession  ;  no  improve- 
ments having  been  made,  and  nothing  having 
been  done  to  mark  claimant's  physical  domin- 
ion. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  114,  115;  Dec.  Dig.  | 
24.*] 

Appeal  from  City  Court  of  Gadsden;  W. 
T.  Murphree,  Special  Judge. 

Ejectment  by  Doe,  on  the  demise  of  Standl- 
fer,  against  J.  T.  Styles.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 

B.  O.  McCord  and  John  Inzer,  both  of 
Gadsden,  for  appellant  Colli  &  Martin,  of 
Gadsden,  for  appellee. 

McCLELLAN,  J.  Common-law  ejectment. 
The  defenses  asserted  were  these:  Tax  title, 
resulting  from  a  tax  sale  made  In  1892  for 
taxes  for  the  year  1891;  three  years'  adverse 
possession  under  the  tax  statute  limitation 
to  that  end  (Code  1886,  §  606;  Code  1907,  f 
2311);  adverse  possession  of  ten  years  un- 
der the  color  of  title  afforded  by  the  tax 
deed. 

[1, 2]  Before  the  title  of  the  owner  of  real 
estate  can  be  divested  by  proceedings  to 
enforce  the  payment  of  taxes,  substantial 
compliance  with  the  statutory  requirements 
therefor  must  be  had;  the  burden  to  show 
such  compliance  being  upon  him  asserting 
rights  under  a  tax  proceeding.  Hooper  v. 
Bankhead,  171  Ala.  626,  635,  54  South..  549; 
Reddick  v.  Long,  124  Ala.  260,  27  South. 
402;  Johnson  v.  Harper,  107  Ala.  708,  18 
South.  198. 

[3]  It  was  (in  1891-92)  and  is  now  requir- 
ed by  statute  that  decrees  for  the  sale  of 
lands  to  enforce  the  payment  of  taxes  shall, 
when  entered,  "be  signed  by  the  Judge  of 
probate."  Code  1907,  §  2278.  The  decree 
upon  which  the  pertinent  defenses  mention- 
ed In  the  first  of  the  opinion  are  rested  was 
not  signed  by  the  Judge  of  probate  as  the 
positive  law  required.  This  omission  oper- 
ated to  render  void  the  attempted  tax  sale 
and  conveyance  of  the  land  in 'question,  and 
also,  of  course,  prevented  the  inception  of 
any  right  under  the  statute  (Code  1886,  f 
606)  giving  effect  to  three-year  limitation 
after  adverse  possession  by  a  purchaser  at 
a  tax  sale. 

[4]  Besides,  there  is  no  evidence  tending, 
in  any  degree,  to  show  such  actual  posses- 
sion -of  this  land  by  Hudglns,  the  purchaser 
at  the  tax  sale  (even  if  it  were  valid),  as 
put  into  -operation  the  three-year  statute  of 
limitations  noted  before.  Hooper  v.  Bank- 
head,  171  Ala.  626,  633,  634,  54  South.  549. 
Nor  is  there  evidence  tending,  In  any  degree, 
to  show  adverse  possession  for  ten  years, 
before  suit  was  brought,  under  color  of  title. 
The  evidence  here,  differing  in  that  respect 
from  McCreary  v.  Jackson  Lumber  Co.,  148 


Ala.  247,  41  South.  822,  purports  In  every 
instance,  where  possession  is  affirmed  as  In 
support  of  defendant's  assertion  to  that  end 
before  the  year  1900,  to  disclose  what  was 
done  in  exposition  of  possession  of  this  land. 

[I]  The  payment  of  taxes  on  land  is  evi- 
dence of  claim  to  land,  but  is  not  evidence 
of  actual  possession  of  land.  So,  too,  efforts 
or  offers  by  one  to  sell  a  tract  or  parcel  of 
land  is  evidence  of  claim  thereto,  but  is  not 
evidence  of  actual  possession  thereof.  Actual 
possession  of  land  and  a  claim  to  land  are 
distinct  conceits;  and  evidence  to  sustain 
the  assertion  of  them  is  not  to  be  confused. 

[I]  All  that  is  left  in  this  record  to  sup- 
port the  asserted  adverse  possession,  other 
than  the  feature  of  claim  thereto,  is  riding 
over  the  land,  for  three  hours  at  a  time, 
about  six  times  a  year  for  a  few  years  after 
the  tax  sale  was  attempted  to  be  had.  Mani- 
festly this  was  no  evidence  of  such  physical 
proprietorship  as  could  ripen  into  title.  It 
is  shown  by  defendant  that  Hudglns,  who  did 
not  attempt  to  convey  until  1900,  did  abso- 
lutely nothing  to  mark  his  physical  domin- 
ion of  the  land.  He  cut  no  growth  from  the 
land.  He  made  no  improvement  of  any 
character  upon  the  land.  He  simply  claimed 
it  and  rode  over  it  at  long  and  irregular  in- 
tervals. 

Our  conclusion  is  that  the  plaintiff  was  en- 
titled to  the  affirmative  charge  requested  by 
the  plaintiff. 

Reversed  and  remanded. 

ANDERSON,  a  J.,  and  SAYRE  and  SOM- 
ERVILLB,  JJ.,  concur. 


BUTLER  et  al.  y.  WATROUS. 

(Supreme  Court  of  Alabama.   Dec.  4,  1918. 
Rehearing  Denied  Feb.  5,  1914.) 

L  Trusts  (ft  374*)— Action  to  Establish— 
Relief  Granted. 

Plaintiff  and  defendant  agreed  to  acquire 
land  to  be  held  by  them  jointly ;  the  agreement 
also  requiring  plaintiff  to  convey  to  defendant 
a  joint  interest  in  lands  owned  by  him.  With 

{ilaintiff 8  consent,  defendant  took  title  to  the 
ands  acquired,  and  then  denied  plain  tiffs 
rights.  Held  that,  in  an  action  to  enforce  the 
constructive  trust,  it  was  proper  for  the  court, 
upon  granting  relief,  to  divest  the  plaintiff  of 
an  interest  in  the  land  which  he  already  own- 
ed ;  such  action  doing  complete  equity  between 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  If  607-612 ;  Dec  Dig7|  874.*] 

2.  Judgments  (§  829*)  —  Judicial  Sales  — 
Orders  or  Federal  Court— Collateral 
Attack. 

Title  to  lands  cannot  be  questioned  In  a 
state  court  when  to  do  so  would  be  to  attack 
the  method  pursued  by  a  federal  court  in  mak- 
ing a  judicial  sale  of  the  lands. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  ||  1510-1515;  Dec  Dig.  |  829.*] 

8.  Judicial  Sales  ({  47*)— Collateral  At- 
tack. 

Where  the  federal  court  had  jurisdiction, 
its  judicial  sale  of  land,  though  not  made  in 
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conformity  to  the  federal  statutes  requiring  no- 
tice, is  not  void. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  §  88;  Dec  Dig.  {  47.*] 

4.  Trusts  ({  109*)— Coif BTBUcnv»  Tbusts— 
Evidencx. 

While  the  mere  breach  of  a  parol  promise 
relating  to  land  does  not  avoid  the  application 
of  the  statute  of  frauds,  and  affords  no  basis 
for  equitable  relief,  the  fact  of  such  breach 
may  be  looked  to  in  determining  whether  fraud 
exists  which  raises  a  constructive  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  169;  Dec.  Dig.  8  109.*] 

5.  Trusts  (5  108*)— Constructive  Trusts— 
Evidence  to  Establish. 

In  a  suit  to  establish  a  constructive  trust 
in  land  arising  out  of  defendant's  fraud,  evi- 
dence of  the  acts  of  defendant  after  perpetrat- 
ing the  fraud  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  IS  168,  426  ;  Dec  Dig.  §  108.*] 

6.  Trusts  (f  99*)— Constructive  Trusts- 
Fraud. 

Where  plaintiff  and  defendant  entered  into 
an  agreement  to  acquire  bind  for  their  joint  ben- 
efit, and  defendant,  with  the  fraudulent  intent 
of  denying  plaintiff's  rights,  obtained  his  con- 
sent to  the  taking  of  the  title  in  his  own  name, 
defendant's  fraud  will  impress  a  constructive 
trust  on  the  lands  in  his  bands. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  1 150;  Dec  Dig.  §  99.*] 

7.  Trusts  (|  110*)— Constructive  Trusts- 
Establishment. 

In  a  suit  to  enforce  a  constructive  trust 
in  lands,  evidence  held  sufficient  to  show  de- 
fendant's fraud. 

(Ed.  Note— For  other  cases,  ,  see  Trusts,  Cent 
Dig.  j  160;  Dec  Dig.  |  110.*] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; W.  W.  Whiteside,  Chancellor. 

BUI  by  J.  L.  Watrous  against  Albert  N. 
Butler  and  others.  From  a  decree  for  com- 
plainant, defendants  appeal.  Affirmed. 

Barnes  ft  Denson  and  N.  D.  Denson,  all  of 
Opelika,  and  Koenig  &  Slocumb,  of  Birming- 
ham, for  appellants.  S tailings  ft  Drennen,  of 
Birmingham,  for  appellee, 

McCLELLAN,  J.  J.  L.  Watrous  filed  this 
bill  against  A.  N.  Butter,  J.  I.  Butter,  W.  E. 
Crittenden,  and  the  Montevallo  Red  Ash  Coal 
Company,  a  corporation.  As  amended  It 
sought  to  Impress  upon  and  enforce  against 
certain  lands,  known  In  this  litigatiou  as  the 
Howlson  lands,  a. trust  in  favor  of  Watrous. 
From  the  voluminous  legal  evidence  noted  on 
the  submission,  these  conclusions  of  fact, 
after  taking  due  account  of  the  inconsisten- 
cies appearing  in  the  evidence,  must  result: 

(1)  On  January  7, 1909,  Watrous  owned  316 
acres  of  coal-bearing  bind,  known  In  this  liti- 
gation as  the  Cary  lands,  and  also  certain 
claims,  both  arising  out  of  or  traceable  to  his 
purchase  of  assets  of  the  Montevallo  Coal  ft 
Railroad  Company,  a  corporation. 

(2)  Adjoining  the  Cary  lands  were  the 
Howlson  lands,  carrying  coal.  On  the  date 
stated  Watrous  secured  from  Howlson,  for 
a  nominal  consideration,  a  three  months'  op- 
tion to  buy  the  Howlson  lands  at  $16  cash. 


(8)  Because  of  the  favorably  appearing  out- 
crop of  coal  on  the  Howlson  land,  and  the  ab- 
sence of  any  practically  profitable  way  to 
enter,  from  the  surface,  the  Cary  land  for 
coal-mining  purposes,  the  Howlson  land  bore 
a  very  important  relation  to  the  value  of 
and  the  availability  of  the  mineral  underly- 
ing the  Cary  land.  With  the  Howlson  land 
and  the  Cary  land  subject  to  a  common  Inter- 
est and  ownership,  the  basis  for  a  promising 
prospective  enterprise  of  that  nature  was  to 
be  found.  The  Howlson  land  was,  In  conse- 
quence of  this  prospect,  the  key  to  the  best 
value  and  development  of  the  Cary  land  In 
respect  of  its  mineral.  Without  the  Howlson 
land,  the  mineral  under  the  Cary  land  was 
practically  unavailable  and  unattractive  to 
persons  interested  in  mining  operations. 

(4)  While  this  option  was  pending,  Watrous 
discussed  with  A.  N.  Butler  the  former's  pros- 
pects in  respect  of  these  coal  properties.  The 
two  came  from  their  homes  in  Connecticut  to 
the  properties,  and  viewed  them  as  an  entity; 
Butler  being  fully  advised  of  the  described 
Important  relation  the  Howlson  mineral  lands 
bore  to  the  Cary  mineral  lands. 

(6)  After  Watrous  had  expended  something 
over  $100  In  prospecting  for  coal  on  the  How- 
lson lands,  Watrous  and  A.  N.  Butter  made  a 
verbal  agreement  to  go  in  together,  establish- 
ing a  relation  In  the  nature  of  partnership,  to 
further  test  the  Howlson  land  for  the  coal 
outcrop  indicated,  to  procure  the  extension 
of  the  option,  and  to  share  equally  in  the 
cost  of  the  test,  and,  if  the  manifestation  was 
confirmed  by  the  test  they  were  to  make  on 
the  Howlson  land,  Butler  was  to  put  up 
$15,000  to  buy  the  Howlson  tract,  and,  with 
the  Cary  and  Howlson  tracts  as  a  basis,  a 
corporation  was  to  be  organized  in  which 
they  should  have  equal  stock;  but,  If  the 
more  extended  test  failed  to  justify  the  ex- 
pectation, then  each  should  bear  the  loss  of 
one-half  of  the  $1,500  required  to  be  paid  to 
Major  Howlson  for  the  extension  of  the  origi- 
nal option. 

(7)  In  pursuance  of  this  agreement  the  op- 
tion was  extended,  but  left,  by  its  terms,  to 
read  in  favor  of  Watrous,  though  Butter  was 
recognized  by  him  as  being  an  aqual  benefi- 
ciary thereunder;  Butter  paying  the  $1,500 
required.  A  considerable  sum  was  expended 
by  them  on  their  joint  account  In  driving  a 
slope  on  the  Howlson  tract,  and  materials, 
belonging  to  Watrous,  suitable  for  that  pur- 
pose, and  of  value,  were  moved  from  the 
Cary  tract  to  the  scene  of  operations  on  the 
Howlson  tract,  and  there  used. 

(8)  Subsequent  to  the  verbal  agreement 
Watrous  and  Butter  executed  a  paper  (with- 
out date)  in  the  following  language:  "Ex- 
hibit A.  This  understanding  and  agreement 
entered  into  by  J.  L.  Watrous  and  A.  N.  But- 
ler in  regard  to  buying  Howlson  hind,  and 
forming  a  company  to  operate  same.  A.  N. 
Butter  agrees  to  take  up  option  on  said  land 
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at  $15,000.  Watrous  Is  to  put  Into  the  pro- 
posed company  all  property  now  remaining 
to  him  which  was  formerly  of  the  Montevallo 
Coal  &  Railroad  Company,  and  to  receive 
therefor  stock  and  bonds  to  the  same  amount 
as  said  Bntler  shall  receive  for  the  Howison 
land,  which  is  to  be  put  into  the  proposed 
company.  Butler  and  Watrous  agree  with 
each  other  that  each  will  give  the  other  one 
month's  option  to  buy  any  or  all  his  stock 
in  proposed  new  company  at  lowest  terms  he 
will  sell  to  any  one.  A.  N.  Butler.  J.  L. 
Watrous.  Filed  in  office  Feb.  13, 1911.  J.  R 
White,  Register." 

They  also  executed  the  following  written 
agreement  indorsed  on  the  back  of  the  above- 
quoted  instrument:  "J.  L.  Watrous  hereby 
assigns  to  A.  N.  Butler  one-half  interest  in  all 
claims  he  may  have  against  Mrs.  Charles 
Cary  and  others,  or  against  the  Southern 
Mineral  Land  Co.,  or  the  Tennessee  Coal  & 
Iron  Co.,  arising  out  of  loss  of  land  formerly 
held  by  the  Montevallo  Coal  &  R.  R  Co.,  of 
Shelby  county,  Alabama,  and  said  A.  N. 
Butler  hereby  agrees  to  pay  one-half  of  all 
costs  arising  out  of  any  suits  on  said  claims. 
A.  N.  Butler.  J.  L.  Watrous."  « 

(9)  Consistently  with  the  agreement,  but 
before  the  extended  option  was  availed  of, 
the  process  of  incorporation  was  effected  by 
Watrous  and  Butler  to  the  extent  of  fully 
preparing  the  papers  therefor,  except  the 
omission  of  the  name  of  the  corporation 
therein,  and  of  the  filing  of  the  papers  in  the 
appropriate  office.  The  perfection  of  the  in- 
corporation was  held  up  to  settle  upon  a 
proper  name,  and,  latterly,  pending  the  possi- 
bility of  a  favorable,  profitable  sale  of  the 
common  Interest  made  by  the  combined  Cary 
and  Howison  tracts,  if  the  latter  was  bought 
under  the  option,  or  if  such  a  sale  was  effect- 
ed with  the  Howison  tract  represented  by  the 
right  to  buy  it  under  the  option. 

(10)  By  subsequent  agreement  between  Wa- 
trous (in  whose  name  alone  the  extended  op- 
tion stood  by  Its  terms)  and  Butler,  the  con- 
veyance under  the  option  was  to  be  made  to 
Butler,  who,  as  appears,  was  to  furnish  the 
$15,000  (less  the  $1,500  already  paid  to  Howi- 
son) to  effect  the  option.  There  is  nothing 
about  this  agreement  itself,  or  the  agreement 
In  connection  with  the  established  circum- 
stances in  relation  to  which  it  may  be  consid- 
ered, to  Justify  the  conclusion,  as  of  fact, 
that  the,  in  nature,  partnership  arrangement 
was  then  intentionally  abrogated  or  aban- 
doned. The  motive  for  Watrous'  consent  to 
the  conveyance  being  made  by  Howison  to 
Butler,  when  the  extended  option  should  be 
availed  of,  appears  to  have  been  to  pacify 
Butler,  and  to  give  him  assurance  that  the 
payment  by  him  to  Howison  of  his  money  to 
effect  the  right  raised  by  the  extended  option 
would  be  faithfully  protected,  and  the  en- 
gagement binding  them  would  be  carried  out. 
It  cannot  be  found  as  of  fact,  from  this  rec- 
ord, that  Watrous  contemplated,  much  less 


intended,  the  annulling  of  the  agreement  and 
the  thereby  unrequited  sacrifice  of  his  inter- 
ests in  the  premises,  to  promote  which  he  had 
shared,  with  Butler,  his  means,  and  in  the 
process  had  fully  uncovered  to  Butler  his  gen- 
eral hopes  and  plans,  and  therein  had  al- 
lowed Butler  to  become,  as  a  practical  mat- 
ter, a  coequal  participant  in  prospects  that 
appeared  to  them,  after  thorough  investiga- 
tion, flattering.  Subsequent  acts  of  these 
parties  leave  no  room  for  doubt  that  there  was 
no  mutual  purpose  to  abrogate  the  engage- 
ment, and  thereby  relegate  them  to  a  relation 
in  the  premises  inconsistent  with  their  Joint 
enterprise. 

(11)  When  the  stated  consenting  of  Wat- 
rous that  the  Howison  conveyance  might  be 
made  to  A.  N.  Butler  is  considered  in  the 
light  of  preceding  circumstances,  and  of  the 
status  of  obligation  and  relation  assumed  by 
Watrous  and.  A.  N.  Butler  toward  each 
other,  and  in  connection  with  subsequent 
acts  and  conduct  of  A.  N.  Butler,  and  circum- 
stances attending  such  acts  and  conduct,  par- 
ticularly in  respect  of  the  availing  of  the 
option  to  buy  the  Howison  tract,  of  the  de- 
struction by  A.  N.  Butler  of  the  incorpora- 
tion papers  prepared,  at  the  instance  of  Wat- 
rous and  A.  N.  Butler,  by  Mr.  Leadbeater, 
and  of  the  later  preliminary  processes  to 
the  creation  by  A.  N.  Butler  with  J.  L  But- 
ler (his  brother),  and  W.  E.  Crittenden  (his 
brother-in-law), '  of  the  respondent  corpora- 
tion, all  as  strongly  colored  by  the  fact  that 
Watrous  was  not  advised  by  A.  N.  Butler  as 
fair  candor  and  due  recognition  of  their  re- 
lation and  the  rights  of  Watrous  naturally 
required,  lead  to  the  conclusion  that  A.  N. 
Butler  entertained  the  purpose,  when  the  stat- 
ed consent  of  Watrous  was  thus  Innocently 
given,  and  manifestly  later  acted  in  accord- 
ance therewith,  to  defeat  Watrous'  rights  in 
the  premises,  and  to  avoid  the  obligations  of 
his  engagement  with  Watrous,  and  thereby 
secure  (under  the  option)  for  his  own  free 
control  and  personal  advantage  the  Howison 
tract 

(12)  J.  I.  Butler  and  W.  E.  Crittenden  are 
shown  to  have  had  notice  of  Watrous*  re- 
lation to  the  Howison  tract,  and  of  the  gen- 
eral object  and  effect  of  the  agreement  be- 
tween Watrous  and  A.  N.  Butler  with  respect 
to  the  testing  out  of  that  tract,  and  of  their 
engagement  looking  to  the  combining  of  the 
two  tracts  for  their  future  joint  advantage. 
Hence  J.  I.  Butler  and  W.  E.  Crittenden  can- 
not rely  upon  the  doctrine  that  protects  in- 
nocent purchasers  for  value. 

[1]  The  object  of  the  bill  has  been  stated. 
It  is  not  a  bill  for  specific  performance,  or 
one  seeking  vainly  under  settled  doctrine  to 
compel  the  organization  of  a  corporation. 
The  chancellor's  conclusion  established  and 
directed  the  effectuation  of  the  trust  prayed. 
We  concur  with  his  view.  If  in  divesting  out 
of  Watrous  the  title  to  an  undivided  half 
Interest  in  the  Gary  land,  and  investing  that 
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in  A.  N.  Butler,  pursuant  to  the  obligation  to 
that  end  resting  upon  the  respective  parties 
under  the  engagements  assumed  by  them,  the 
error  (if  so)  Is  without  prejudice  to  appel- 
lants. That  provision  is  so  manifestly  just, 
under  the  law  and  the  facts  as  they  prevailed 
to  conclusions  below,  and  as  found  here,  it  is 
not  apprehended  that  A.  N.  Butler  could  de- 
sire the  correction  of  the  decree  by  the  elimi- 
nation of  that  feature  of  it — a  feature  that 
administers,  with  equity's  customary  com- 
pleteness, fall  justice  In  the  premises.  Aside 
from  this,  however,  our  view  is  that  Watrous* 
unqualified  submission  to  the  jurisdiction  of 
the  court  afforded  ample  basis  for  the  mani- 
fest equity  the  decree  recognized  and  en- 
forced with  respect  to  the  undivided  half 
interest  in  the  Cary  land*. 

[t,  3]  The  evidence  in  the  case  shows  that 
Watrous  was  the  owner  In  fee  of  the  Cary 
lands  If  his  legal  title  to  a  minor  part 
thereof— a  40 — was  In  fact  defective,  appro- 
priate point  thereon  should  have  been  taken 
before  the  chancellor.  The  chancery  court  or 
this  court  cannot '  review  the  action  of  the 
District  Court  of  the  United  States  in  respect 
of  the  method  pursued  thereby  in  the  sale  of 
the  Cary  lands.  It  had  jurisdiction  in  the 
premises.  The  sale,  If  made  without  conform- 
ity to  federal  statutes  requiring  a  particular 
character  of  notice,  or  method,  of  sale,  is 
not  void.  Godchaux  v.  Morris,  121  Fed.  482, 
57  C.  C.  A.  .434.  See,  also,  Pewabic  Mining 
Co.  v.  Mason,  145  U.  S.  349,  12  Sup.  Ct  887, 
36  L.  Ed.  732 ;  Nevada  Syndicate  v.  Nation- 
al Co.  (C.  C.)  103  Fed.  391: 

[4-7]  Assuming  for  the  occasion  only  that 
no  express  trust  and  no  basis  for  the  impli- 
cation of  a  resulting  trust  are  shown  by  this 
record,  no  doubt  is  entertained,  under  the 
facts  inducing  the  conclusions  stated  before, 
that  a  constructive  trust  was  established  in 
favor  of  the  complainant  And  in  reaching 
this  conclusion  we  have  not  been  unmindful 
of  the  rule,  stated  in  many  deliverances  here, 
that  a  mere  breach  of  a  parol  promise  does 
not  alone  suffice  to  avert  the  application  of 
the  statute  of  frauds,  and  alone  gives  no 
basis  for  the  invocation  of  equity  to  relieve 
or  vindicate  in  the  premises.  But  neverthe- 
less "the  fact  of  such  breach,"  as  said  in 
Brock  v.  Brock,  90  Ala.  93,  8  South.  13,.  9 
U  B.  A.  287,  "may,  of  course,  be  looked  to,  in 
connection  with  the  other  circumstances  of 
the  case,  as  sometimes  constituting  one  of 
several  links  in  a  chain  of  facts  going  to 
prove  fraud."  Subsequent  acts,  conduct,  or 
dealings  by  A.  N.  Butler  "may  be  looked  to 
as  aid  in  determining  what  her  (his)  inten- 
tion was  when  she  (he)  obtained"  the  consent 
of  Watrous  that  Howison  might  make  the 
conveyance  to  Butler.  If  fraud,  as  has  been 
found  from  the  whole  evidence,  affected  his 
intention,  it  vitiates  "the  transaction,  and 
remits  the  complainant  to  the  rights  he  had 
before  the"  agreement  for  such  conveyance 
by  Howison  was  made  And  in  such  case 
equity  will  declare  Butler  a  trustee  ex  male- 


ficlo,  and  divest  the  title  to  a  moiety  for  the 
fraud  in  acquiring  It  Manning  v.  Plppen,  86 
Ala.  864,  5  South.  572,  11  Am.  St  Rep.  46. 

This  broad  doctrine,  Pomeroy's  statement 
of  which  is  quoted  approvingly  in  Kent  v. 
Dean,  128  Ala.  609,  610,  30  South.  546,  Is 
controlling  upon  the  conclusions  of  fact  nec- 
essarily resulting  from  the  evidence:  "When- 
ever the  legal  title  to  property,  real  or  per- 
sonal, has  been  obtained  through  actual 
fraud,  misrepresentation,  concealments,  or 
through  undue  influence,  duress,  taking  ad- 
vantage of  one's  weakness  or  necessities,  or 
through  any  other  similar  means  or  under 
any  other  similar  circumstances  which  ren- 
der it  unconscientious  for  the  holder  of  the 
legal  title  to  retain  and  enjoy  the  beneficial 
interest  equity  impresses  a  constructive  trust 
on  the  property  thus  acquired  in  favor  of 
the  one  who  is  truly  and  equitably  entitled 
to  the  same,  although  he  may  never  perhaps 
have  had  any  legal  estate  therein;  and  a 
court  of  equity  has  jurisdiction  to  reach  the 
property  in  the  hands  of  the  original  wrong- 
doer or  in  the  hands  of  a  subsequent  hold- 
er, until  a  purchaser  of  It  in  good  faith,  and 
without  notice,  acquires  a  higher  right  and 
takes  the  property  relieved  of  the  trust" 

If  the  only  other  evidence  in  this  record 
bearing  upon  the  issue  of  fraud  vel  non,  in 
the  securing  by  Butler  of  Watrous'  consent 
that  the  deed,  under  the  option,  might  be 
made  to  Butler,  was  the  naked  fact  of  Wat- 
rous' consent  thereto,  the  argument  would 
doubtless  be  persuasive.  But  the  securing, 
under  the  circumstances  shown,  of  that  con- 
sent cannot  be  dissociated  from  the  many 
elucidating  facts  and  circumstances  that  give 
color  and  effect  to  that  act  The  relation  of 
trust  in  the  premises  between  Watrous  and 
A  N.  Butler,  created  by  the  nature  of  their 
negotiations  leading  up  to  obligations  assum- 
ed by  them  toward  each  other,  and  the  en- 
gagement itself  required  of  each  the  highest 
good  faith,  the  utmost  fidelity.  Upon  the 
face  of  these  obligations  each  gave  and  took 
valuable  considerations  and  rights,  and  sub- 
jected themselves  to  correlative  duties  that 
equity  cannot  ignore  or  conscionably  avoid. 
Watrous  no  more  than  Butler  could,  with 
fraudulent  intent,  establish  independent 
rights  in  the  subject-matter  of  their  joint  en- 
terprise. When  Butler  received  the  title  to 
the  Howison  land,  consistent  with  Watrous' 
consent  that  it  might  be  transmitted  to  him 
alone,  that  land  was  still  impressed  with 
the  highly  equitable  obligation  and  trust 
which  the  chancery  court  has  established. 
This  consent,  as  the  whole  evidence  clearly 
shows,  was  entirely  without  the  purpose  of 
Watrous  to  sever  the  basis  of  the  joint  en- 
terprise— the  community  of  prospect  and 
operation  that  a  common  ownership  of  both 
the  Cary  and  Howison  lands  inspired,  and 
with  reference  to  which  they  each,  with  the 
clearest  of  intention,  engaged  and  parted 
with  values.  It  is  Impossible  under  this  evi- 
dence to  conclude  that  Watrous,  In  so  con- 
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seating,  even  remotely  contemplated  the  com- 
plete destruction  of  all  basis  for  the  enter- 
prise that,  under  the  evidence,  was  at  least 
a  matter  of  pleasing  prospect — an  enterprise 
that  had  induced  their  accord  and  Invited 
their  joint  outlay  in  time,  attention,  and  val- 
ues. Butler  did  not  intimate  or  express,  In 
advance  or  at  the  time  Watrous*  said  consent 
was  given,  an  intent  or  purpose  to  that  end 
on  his  part  If  his  desire  and  intent  to  estab- 
lish in  himself  an  independent  relation  to 
the  Howison  lands  prevailed,  the  obvious  ef- 
fect would  have  been  to  attribute  to  Watrous 
the  wholly  unrequited  surrender  of  what, 
under  this  evidence,  was  the  only  practical 
means  to  the  development  of  his  Cary  lands, 
as  well  as  the  loss  of  what  bad  been  contrib- 
uted by  him,  and  also  the,  to  him,  manifestly 
valuable  option  to  buy  the  Howison  lands. 

The  decree  enforces  manifest  equity  be- 
tween the  parties  under  established  equi- 
table principles.   It  Is  affirmed. 

Affirmed. 

MAYFIELD,  SAYRE,  and  SOMERVILLE, 
JJ.,  concur. 


GRIFFIN  et  aL  v.  GRIFFIN. 
(Supreme  Court  of  Alabama.    Jan.  IS,  1914.) 

Homestead  (g  150* >— Allotment  to  Widows 
—Petition— Allegations  as  to  Residence. 
A  widow's  petition  for  allotment  of  home- 
stead need  not  allege  that  she,  as  well  as  her 
deceased  husband,  was  a  resident  of  the  estate 
at  the  time  of  his  death;  there  being  a  pre- 
sumption of  law  that  a  wife's  residence  is  the 
same  as  the  husband's,  and  the  ono  who  would 
deny  such  residence  having  the  burden  of  plead- 
ing as  well  as  of  proof. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  294-306;  Dec.  Dig.  |  150.*] 

Appeal  from  Law  and  Equity  Court,  Lee 
County;  Lum  Duke,  Judge. 

Bill  by  Mary  E.  Griffin  against  W.  S.  Grif- 
fin and  another,  to  remove  an  estate  from 
the  probate  to  the  chancery  court,  and  set 
aside  the  widow's  exemptions  and  dower. 
From  a  decree  overruling  demurrers  to  the 
bill,  respondents  appeal.  Affirmed. 

Barnes  &  Denson,  of  Opelika,  for  appel- 
lants. Albert  E.  Barnett,  of  Opelika,  for  ap- 
pellee. 

SOMERVILLE,  J.  The  only  question  pre- 
sented by  the  record  is  whether  a  widow's 
petition  for  the  allotment  of  homestead  in 
this  state  must  expressly  aver  that  she,  as 
well  as  her  deceased  husband,  was  a  resident 
of  this  state  at  the  time  of  his  death.  It 
appears  from  the  record  in  this  case  that  the 
petitioner's  deceased  husband,  through  whom 
she  claims  the  homestead,  was  a  resident  of 
Opelika,  Lee  county,  Ala.  The  domicile  of 
the  husband  Is  in  law  the  domicile  of  the 
wife  also.  Talmadge  v.  Talmadge,  66  Ala. 
189 ;  Ex  parte  Pearson,  76  Ala.  525 ;  Harri- 
son v.  Harrison,  20  Ala.  629,  56  Am.  Dec.  227. 


In  the  absence  of  any  evidence  to  the  con- 
trary, it  is  a  prima  facie  presumption  of  law 
that  the  residence  of  the  husband  is  the  resi- 
dence also  of  the  wife,  and  the  burden  of 
showing  the  contrary  is,  as  a  matter  of  plead- 
ing as  well  as  of  proof,  cast  upon  the  party 
who  would  deny  such  residence. 

Presumptions  of  law  need  not  be  expressly 
affirmed  in  pleadings,  and  it  was  therefore 
not  Incumbent  upon  the  widow  in  this  case 
to  aver  that  she  was  a  resident  of  the  state, 
and  the  demurrer  was  properly  overruled. 

The  effect  of  the  widow's  nonresldence  up- 
on her  homestead  rights  under  our  statutes 
Is  argued  by  counsel  in  their  briefs,  but  the 
question  is  not  presented  by  the  record,  and 
we  do  not  feel  justified  in  going  out  of  the 
record  to  decide  a  question  that  may  not 
arise  upon  the  trial. 

The  Judgment  overruling  the  demurrer  will 
be  affirmed. 

Affirmed. 

ANDERSON,  McCLELLAN,  and  SAYRE, 
JJ.,  concur. 


GORMAN-GAMMILL  DRUG  CO.  v. 
WATKINS. 
(Supreme  Court  of  Alabama.    Jan.  22,  1914.) 

1.  Druggists  (19*) — Selling  Wrong  Mate- 
rial— Issue— Death  of  Animals— Contrib- 
utory Negligence. 

Plaintiff,  a  dairyman  of  lone  experience 
and  skill  in  the  art  of  bovine  healing,  applied 
to  defendant  a  druggist,  for  Epsom  salts,  and 
was  given  common  salt  instead.  Plaintiff, 
though  easily  able  to  distinguish  between  the 
two  by  mere  ocular  examination,  administered 
to  a  sick  cow  two  pounds  of  the  common  salt 
on  the  theory  that  it  was  Epsom  salts,  from 
which  the  cow  died.  Held,  that  plaintiff  was 
guilty  of  contributory  negligence,  and  could  not 
recover  damages  against  the  druggist 

[Ed.  Note.— For  other  cases,  see  Druggists, 
Cent  Dig.  tl  7,  8;  Dec.  Dig.  §  9.*] 

2.  Evidence  (f  868*)— Contents  of  Medical 
Works. 

Reading  from  a  medical  work  of  the  case 
of  a  man  who  was  fatally  poisoned  by  taking 
a  pound  of  salt  was  improper  evidence  in  an 
action  against  a  druggist  for  selling  common 
salt  to  one  who  asked  for  Epsom  salts,  and 
whose  cow  was  killed  by  administration  of  the 
goods  received. 

,  [Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1516-1519 ;  Dec.  Dig.  §  363.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; C.  D.  Smith,  Judge. 

Action  by  J.  D.  Watkins  against  the  Gor- 
man-Gammlll  Drug  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Francis  M.  Lowe,  of  Birmingham,  for  ap- 
pellant Gibson  &  Davis,  of  Birmingham,  for 
appellee. 

SOMERVILLE,  J.  The  appellee,  a  dairy- 
man, sued  the  appellant  a  druggist  in  an  ac- 
tion on  the  case  for  negligently  delivering  to 
plaintiff  five  pounds  of  common  salt  in  lieu 
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of  five  pounds  of  Epsom  salts,  as  ordered, 
which,  as  alleged,  proximately  caused  the 
death  of  plaintiff's  cow  to  which  he  adminis- 
tered a  dose  of  it — two  pounds,  as  the  evi- 
dence shows.  Defendant  pleaded  the  general 
issue  and  a  special  plea  of  contributory  neg- 
ligence. 

[1]  Whether  or  not  defendant  was  guilty  of 
error  or  negligence  in  supplying  plaintiff  with 
an  article  radically  different  in  fact  from  the 
article  ordered,  and  whether  or  not  that  neg- 
ligence, if  found,  proximately  produced  the 
untimely  demise  of  plaintiff's  cow,  were  dis- 
puted questions  of  fact  to  be  determined  by 
the  jury.  But  that  plaintiff  was  himself 
guilty  of  the  grossest  negligence,  which  was 
immediately  productive  of  the  animal's  death, 
Is  a  clear  conclusion  of  law  from  which 
there  is  no  escape. 

There  is  no  confusing  similarity  in  the  ap- 
pearance of  common  salt  and  Epsom  salts. 
Both  are  household  articles  in  common  use, 
and  more  or  less  familiar  to  all  men  of  or- 
dinary intelligence  and  experience.  More- 
over, plaintiff  was  a  dairyman  of  long  expe- 
rience, and  quite  familiar  with  the  use  of 
both  articles  in  the  course  of  his  business. 
He  was  skilled  in  the  art  of  bovine  healing 
by  a  practice  of  30  years  upon  his  own  ani- 
mals, and  he  habitually  administered  to  them 
Epsom  salts  for  the  relief  of  those  digestive 
disorders  to  which  they  were  frequently  sub- 
ject 

He  saw  and  intimately  handled  this  salt, 
which  was  not  labeled  Epsom  salts,  and 
which  was  in  a  bag  showing  on  its  face  that 
it  came  from  defendant's  "seed  and  dairy" 
store,  a  separate  and  distinct  branch  of  its 
business,  from  which  plaintiff  customarily 
bought  his  butter  salt  for  use  in  his  dairy. 
It  was  not  at  all  like  Epsom  salts,  and  on 
his  cross-examination  plaintiff  demonstrated 
bis  ability  to  readily  distinguish  it  from  that 
article. 

The  ordinary  conduct  of  rational  beings 
must  be  governed  by  common  prudence  and 
common  sense,  and  he  who  fails  in  this  to 
bis  own  hurt  cannot  justly  charge  the  ills 
that  follow  to  the  antecedent  and  remote 
fault  of  another,  albeit  such  remote  fault 
supplies  the  condition  without  which  the  in- 
Jury  would  not  have  occurred. 

The  result  here  complained  of  was  plainly 
due  to  the  inexcusable  carelessness  and  folly 
of  plaintiff,  and  to  allow  him  to  recover  dam- 
ages from  defendant  under  the  circumstances 
shown  would  certainly  insult  the  common 
sense  of  mankind.  The  verdict  of  the  Jury 
was  contrary  to  the  law  and  the  evidence, 
and  should  have  been  set  aside  by  the  trial 
court  on  the  motion  of  defendant 

[2]  The  instance  of  a  man  who  "swallowed 
a  pound  of  salt  in  a  pint  of  ale,  and  died  in 
a  few  hours,  with  all  the  symptoms  of  irri- 
tant poison,"  read  from  a  medical  book,  was 
fundamentally  illegal  and  inadmissible  as 


evidence  in  this  case.  Defendant's  objection 
was,  however,  not  properly  framed  for  its 
elimination,  and  does  not  put  the  trial  court 
in  error. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  for  another  trial. 
Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SAY  RE,  JJ.,  concur. 


WALKER  v.  STATE. 
(Supreme  Court  of  Alabama.    Jan.  16,  1014.) 

1.  Homicide  (§  203*)—  Evidence— Dying  Dec- 
larations. 

Statement  of  one  made  soon  after  being 
shot  in  the  stomach,  as  to  the  circumstances 
thereof,  she  then  stating  that  she  could  not  get 
over  it  and  was  bound  to  die,  is  admissible  as 
her  dying  declaration,  though  she  lived  11  days 
thereafter,  and  in  that  time  made  a  contradic- 
tory statement. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  480-437;  Dec  Dig.  §  203.*] 

2.  Cbiminal  Law  (§  782*)— Instructions— 
Reconciling  Evidence  with  Theobt  of 
Innocence. 

Defendant  is  not  entitled  to  a  charge  that 
if  the  jury  can  reconcile  the  evidence  with  the 
theory  that  he  is  innocent,  it  is  its  duty  to  ac- 
quit it  having  a  tendency  to  excite  speculation, 
whereas  cases  should  be  determined  on  the  facts 
as  the  jury  finds  them  from  the  evidence; 
"theory,"  if  referring  to  defendant's  own  theory 
of  innocence,  being  a  matter  about  which  the 
jury  need  not  give  itself  concern,  and  the 
charge,  if  intended  to  state  the  proposition  that 
the  law  presumes  innocence  till  guilt  is  estab- 
lished beyond  a  reasonable  doubt,  being  an  im- 
perfect confusing,  and  misleading  statement 
of  the  law. 

[Ed.  Note.— For  other  cases,  ace  Criminal 
Law,  Cent  Dig.  SS  1847.  1849,  1851.  1852, 
1877,  1878,  1880-1882,  1906,  1907,  1909-1911, 
1960,  1966,  1967;  Dec.  Dig.  §  782.*] 

Appeal  from  Criminal  Court  Jefferson 
County;  William  E.  Fort,  Judge. 

John  Walker,  alias,  etc,  was  convicted  of 
murder  in  the  first  degree,  sentenced  to  life 
imprisonment  and  appeals.  Affirmed. 

Several  witnesses  testified  that  they  were 
present  at  the  home  of  deceased  on  the 
night  she  was  shot ;  that  she  was  shot  in  the 
stomach  with  a  pistol  and  lived  about  10  or 
11  days  thereafter,  when  she  died  at  a  hos- 
pital. The  witnesses  testified  that  at  that 
time  she  stated  that  she  could  not  get  over 
it;  that  she  could  not  possibly  live  shot  as 
she  was;  and  that  she  was  bound  to  die. 
Upon  this  showing  the  court  admitted  the 
statement  that  she  told  the  witnesses  that 
Johnnie  Walker  shot  her  without  cause,  and 
did  it  on  purpose.  It  was  also  shown  by 
these  witnesses  that  she  made  the  same  dec- 
laration while  on  her  way  to  the  hospital, 
and  after  she  reached  the  hospital. 

The  special  charge  referred  to  is  as  fol- 
lows: "I  charge  you  that  if  you  can  reconcile 
the  evidence  in  this  case  with  the  theory 
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that  defendant  Is  Innocent,  it  will  be  your 
duty  to  acquit  him." 

Mathews  &  Mathews,  of  Bessemer,  for  ap- 
pellant Robert  O.  Brickell,  Atty.  Gen.,  for 
the  State. 

SAYRE,  J.  [1]  On  the  facts  shown  the 
trial  court  was  well  justified  in  admitting 
evidence  of  the  statement  made  by  deceased 
as  her  dying  declaration,  and  this  though 
she  survived  the  wound  and  her  declaration 
of  the  circumstances  for  10  or  11  days  and 
subsequently  made  a  contradictory  state- 
ment, as  one  of  the  witnesses  testified.  1 
Mayf.  Dig.  p.  287,  §§  26-72 ;  Moore  v.  State, 
12  Ala.  764,  46  Am.  Dec  276;  Lewis  v. 
State,  59  South.  577. 

[2]  There  was  no  error  in  refusing  the 
special  charge  requested  by  defendant  It 
had  a  tendency  to  excite  speculation,  where- 
as cases  should  be  determined  upon  the 
facts  as  the  jury  finds  them  from  the  evi- 
dence. If  by  "theory"  defendant  had  refer- 
ence to  his  own  theory  of  innocence,  that 
was  not  a  matter  about  which  the  jury  need- 
ed to  give  itself  concern.  If,  on  the  other 
hand,  the  charge  was  Intended  to  state  the 
proposition  that  the  law  presumes  innocence 
until  guilt  is  established  beyond  a  reasonable 
doubt,  as  defendant's  citation  of  authorities 
would  seem  to  indicate,  not  only  was  that 
proposition  covered  by  other  instructions 
given  at  defendant's  request,  but  it  was  an 
imperfect,  confusing,  and  misleading  state- 
ment of  that  law,  and  was  for  that  reason 
properly  refused.  Fowler  v.  State,  100  Ala. 
100,  14  South.  860. 

Affirmed. 

ANDERSON,  McCLELLAN,  and  SOMER- 
VILLE,  JJ.,  concur. 


HARRIS  v.  STATE. 

(Court  of  Appeals  of  Alabama,    Nov.  26,  1913. 
Rehearing  Denied  Dec  18,  1913.) 

Criminal  Law  (§  404*)— Evidence— Written 

Memoranda. 

Where,  in  a  prosecution  for  violating  the 
liquor  law,  the  state  introduced  a  bottle  of 
whisky  after  it  had  been  identified  by  a  wit- 
ness as  one  purchased  in  his  presence  from  de- 
fendant, and  by  the  sheriff  as  the  bottle  deliv- 
ered to  him  by  the  witnesses  who  testified  as 
to  the  purchase  thereof,  it  was  not  error  to 
admit  the  bottle  in  evidence,  with  a  label  past- 
ed thereon  containing  written  memoranda  as  to 
the  person  from  whom  it  was  bought,  made,  re- 
spectively, by  one  of  the  witnesses  as  to  the 
purchase  and  by  the  sheriff,  each  of  whom  testi- 
fied as  to  the  memorandum  made  by  him ;  there 
being  independent  direct  evidence  as  to  the  ex- 
istence of  the  facts  stated  in  the  memoranda. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  873,  891-893,  1457;  Dec 
Dig.  |  404.*] 


Appeal  from  Circuit  Court,  Macon  County ; 
8.  L.  Brewer,  Judge 

Click  Harris  was  convicted  of  violating  the 
liquor  law,  and  he  appeals.  Affirmed. 

O.  S.  Lewis,  of  Tuskegee,  for  appellant 
R.  C.  Brickell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  The  prosecution  offered 
in  evidence  a  bottle  of  whisky  after  it  had 
been  identified  by  a  witness  as  one  purchased 
in  his  presence  from  the  defendant  and  by 
the  sheriff  as  the  bottle  delivered  to  him  by 
the  witnesses  who  testified  as  to  such  pur- 
chase. When  the  bottle  was  offered  in  evi- 
dence a  label  pasted  on  it  contained  written 
memoranda  as  to  the  person  from  whom  it 
was  bought  made,  respectively,  by  one  of  the 
witnesses  as  to  the  purchase  and  by  the 
sheriff,  each  of  whom  testified  as  to  the 
memorandum  made  by  him,  presumably  for 
the  sole  purpose  of  Identifying  the  bottle  and 
the  incident  in  which  it  figured.  The  de- 
fendant reserved  exceptions  to  the  action  of 
the  court  in  overruling  objections  made  by 
him  to  these  memoranda  on  the  label.  There 
was.no  reversible  error  in  these  rulings.  It 
was  the  bottle  of  whisky  which  the  prosecu- 
tion offered  in  evidence.  The  testimony  con- 
necting the  defendant  with  the  sale  of  it  war- 
ranted the  court  in  permitting  its  introduc- 
tion in  evidence.  Phillips  v.  State,  156  Ala. 
140,  47  South.  245.  The  bill  of  exceptions 
does  not  Indicate  that  the  prosecution  offered 
the  memoranda  as  evidence,  or  that  there 
was  any  suggestion  that  they  could  be  looked 
to  as  evidence  of  the  facts  recited  in  them, 
which  facts  were  testified  to  by  witnesses 
claiming  to  have  personal  knowledge  of  them. 
The  objections  as  made  amounted  to  protests 
against  the  presence  on  the  label  of  the 
memoranda  above  referred  to.  In  view  of 
the  independent  direct  evidence  as  to  the  ex- 
istence of  the  facts  recited  in  the  memoranda, 
and  of  the  absence  of  anything  to  indicate 
that  a  claim  was  made  that  the  memoranda 
could  be  looked  to  as  evidence  of  such  facts, 
their  mere  presence  on  the  label  was  not  a 
matter  of  which  the  defendant  properly  could 
complain.  If  he  anticipated  the  possibility 
of  prejudice  from  this  source,  the  proper 
course  for  him  to  pursue  was  to  request  the 
court  to  instruct  the  Jury  not  to  consider  the 
memoranda  as  evidence  of  the  facts  they  re- 
cited. It  may  be  presumed  that  such  an  in- 
struction would  have  been  given  if  it  had 
been  asked.  But  the  court  could  not  be  re- 
quired to  have  the  memoranda  obliterated, 
or  the  label  removed  from  the  bottle. 

There  is  no  merit  in  other  exceptions  re- 
served. The  questions  so  raised  are  not  such 
as  to  call  for  a  discussion  of  them. 

Affirmed, 
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HARRISON  T.  KERSEY. 

(Supreme  Court  of  Florida.   Jan.  20,  1914. 
Headnotes  Filed  Feb.  28,  1914.) 

(Syllabus  Jty  tit*  Court.) 

Bbokzbs  (f  42*)— Action  fob  Commission— 
DtFBNBK— Failure  to  Pat  License. 
The  failure  of  a  real  estate  broker  to  pay 
a  license  tax,  imposed  for  revenue  only,  does 
not  prevent  a  recovery  for  his  commissions, 
even  though  the  statute  subjects  one  so  offend- 
ing to  a  fine. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  g  48 ;  Dec.  Dig.  |  42.*] 

Error  to  Circuit  Court,  Pinellas  County; 
F.  M.  Robles,  Judge. 

Action  by  George  W.  Kersey  against  W.  T. 
Harrison.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

John  U.  Bird,  of  Clearwater,  and  C.  B. 
Parkhill,  of  Tampa,  for  plaintiff  in  error. 
John  E.  Lambeth,  of  Clearwater,  and  Roy  V. 
Cellars,  of  St  Petersburg,  for  defendant  In 
error. 

COCKRBLL,  J.  To  a  judgment  recovered 
upon  a  real  estate  brokerage,  the  defendant 
takes  his  writ  of  error. 

The  decision  of  the  case  depends  upon 
whether  our  revenue  law,  imposing  license 
taxes,  avoids  all  contracts  made  by  those 
who  have  not  paid  the  license  tax.  We  may 
admit  In  the  beginning  that  the  cases  from 
other  jurisdictions  are  in  irreconcilable  con- 
flict, and  that  as  many  may  be  cited  in  the 
affirmative  as  in  the  negative  of  the  proposi- 
tion. 

Chapter  6597,  Laws  of  1907,  entitled  "An 
act  imposing  licenses  and  other  taxes,  provid- 
ing for  the  payment  thereof,  and  prescribing 
penalties  for  doing  business  without  a  li- 
cense, or  other  failure  to  comply  with  the 
provisions  thereof,"  provides  in  the  first  sec- 
tion that:  "No  person,  firm  or  corporation 
shall  engage  In  or  manage  the  business,  pro- 
fession or  occupation  mentioned  in  this  act, 
unless  a  state  license  shall  have  been  pro- 
cured.*' One  of  the  occupations  mentioned 
is  that  of  brokers  dealing  in  land.  The  pen- 
alty provided  in  the  act  for  doing  business 
without  first  obtaining  a  license  is  contained 
in  the  eleventh  section  which  declares  that 
the  person  so  offending  "shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  shall  be 
Punished  by  a  fine  of  not  more  than  double 
the  amount  required  for  such  license." 

Unlike  the  licenses  to  dealers  in  intoxi- 
cating liquors,  discussed  In  Goldring  v.  John- 
son, 66  Fla.  381,  62  South.  212,  which  are 
issuable  and  transferable  only  by  permission 
of  the  county  commissioners,  if  the  appli- 
cant be  found  fit  to  transact  the  business,  the 
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license  to  engage  in  the  business  of  selling 
lands  for  others  is  open  to  any  one  willing 
to  pay  the  tax,  and  Is  solely  and  wholly  a 
revenue  measure 

The  penalty,  which  under  the  title  to  the 
act  is  imposed  for  its  violation,  is  solely  and 
wholly  directed  to  the  person,  and  nothing 
is  said  that  should  be  construed  into  a  de- 
nunciation of  the  business  itself,  or  as  af- 
fecting the  contracts  performed  by  the  guilty 
party.  Protection  of  the  public  from  acts, 
deemed  by  the  Legislature  under  the  police 
power  as  of  possible  harm,  is  not  here  involv- 
ed, as  in  the  case  of  Cook  v.  Fernandez,  11 
Fla.  100,  nor  have  we  here,  as  in  Ulmer  v. 
First  National  Bank  of  St  Petersburg,  61 
Fla.  460,  66  South.  406,  a  statute  prohibiting 
the  doing  of  business  by  a  foreign  corpora- 
tion until  it  had  secured  a  permit  and  de- 
claring all  contracts  voidable  if  made  before 
compliance  with  the  statute. 

The  views  of  this  court  expressed  in  Atlan- 
tic Coast  Line  R.  Co.  v.  Weir,  63  Fla.  69, 
68  South.  641,  41  L.  R.  A.  (N.  S.)  807,  indicate 
our  leaning  towards  that  line  of  decisions 
which  decline  to  add  penalties  to  those  de- 
clared by  the  Legislature  in  aid  of  purely 
revenue  measures.  In  that  case  we  held 
that  the  failure  to  register  an  automobile 
did  not  deprive  its  owner  and  driver  of  an 
action  for  injury  thereto  by  the  negligent 
running  of  a  railroad  train. 

Until  the  Legislature  makes  ft  plainer  that 
contracts  by  this  class  of  persons  shall  be 
nonenforceable,  unless  the  license  tax  shall 
have  been  paid,  we  shall  not  accept  such  non- 
failure  as  a  defense  to  an  action  upon  the 
contract  A  well-considered  case  in  support 
of  this  holding  is  Ober  v.  Stephens,  54  W.  Va. 
354,  46  S.  E.  195.  See,  also,  Cobb  v.  Dun- 
levie,  63  W.  Va.  398,  60  S.  E.  384  ;  Aiken  v. 
Blalsdell,  41  Vt  656 ;  Mandelbaum  v.  Grego- 
vich,  17  Nev.  87,  28  Pac.  121,  45  Am.  Rep. 
433 ;  Lester  v.  Howard  Bank,  33  Md.  568,  3 
Am.  Rep.  211;  Walker  v.  Baldwin  ft  Frick, 
103  Md.  352,  63  Atl.  362;  Ruckman  v.  Berg- 
holz,  37  N.  J.  Law,  437;  Tooker  v.  Duck- 
worth, 107  Mo.  App.  231,  80  S.  W.  963 ;  Fair- 
ly v.  Wappoo  Mills,  44  S.  C.  227,  22  S.  B. 
108,  29  L.  R.  A.  215 ;  Vermont  Loan  ft  Trust 
Co.  v.  Hoffman,  5  Idaho,  876,  49  Pac.  814,  37 
L.  R.  A.  509,  95  Am.  St  Rep.  186;  Manker 
v.  Touglf,  79  Kan.  46,  98  Pac.  792,  19  L.  R. 
A.  (N.  S.)  675, 17  Ann.  Cas.  208. 

The  other  assignments  of  error  have  been 
carefully  examined,  and  found  to  be  without 
such  merit  as  to  warrant  discussion  in  this 
opinion. 

The  judgment  is  affirmed. 

SHACKLBFORD,  O.  J,  and  TAYLOR, 
HOOKER,  and  WHITFIELD,  JJ.,  concur. 
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JACKSONVILLE  TERMINAL  CO.  v. 
SMITH. 

(Supreme  Court  of  Florida.   Jan.  20,  1914.) 

(Syllabus  by  the  Court.) 

1.  Trial  (§  130*)— Direction  of  Verdict— 
Evidence. 

A  caae  should  not  be  taken  from  the  jury, 
unless  the  conclusion  follows  from  the  evidence, 
as  matter  of  law,  that  no  recovery  can  be  law- 
fully had  upon  any  view  taken  of  facts  that 
the  evidence  tends  to  establish. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  332,  333,  338-341,  365;  Dec.  Dig.  f 
139.*] 

2.  Master  and  Servant  (§  264*)— Injuries 
to  Railroad  Employe— Variance. 

Where  it  is  alleged  that  a  defendant  rail- 
road company  "failed  and  neglected  to  equip 
one  of  its  cars  with  an  automatic  coupler  which 
would  couple  automatically  by  impact,  without 
the  necessity  of  men  going  in  between  the  cars 
to  be  coupled,"  and  that  plaintiff  was  injured 
"while  holding  or  attempting  to  hold  the  cou- 
pling appliances  of  said  car  in  position  with  his 
hands  to  effect  said  coupling,"  and  the  evidence 
shows  the  coupling  could  not  be  made  auto- 
matically by  impact,  because  the  buff  on  the 
car  being  low  interfered  with  the  coupling,  there 
is  no  fatal  variance  between  the  allegations  and 
the  proofs. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  861-876;  Dec.  Dig.  8 
264.*] 

3.  Principal  and  Aoent  (8  37*)— Power  of 
Attorney— Revocation— Binding  Effect. 

A  power  of  attorney  not  coupled  with  an 
interest  in  the  subject-matter,  though  under 
seal,  may  be  revoked  by  parol;  and  such  revo- 
cation is  binding  on  the  agent  and  on  third  per- 
sons who  have  notice  of  it,  or  have  such  knowl- 
edge as  would  reasonably  put  them  upon  in- 
quiry that  would  disclose  revocation. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  50 ;  Dec.  Dig.  §  37.*] 

4.  Principal  and  Agent  (5  34*)— Power  of 
Attorney— Interest  of  Age^nt. 

When  a  power  of  attorney  is  given,  and 
the  instrument  vests  in  the  agent  no  interest 
in  the  subject  on  which  the  power  is  to  operate, 
but  an  interest  of  the  agent  therein  is  to  ac- 
crue by  the  exercise  of  the  power,  the  interest 
and  the  power  are  not  united  so  as  to  make  the 
power  coupled  with  the  interest. 

[Ed.  Note  —For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §  55 ;  Dec  Dig.  §  34.*] 

5.  Principal  and  Agent  (J  34*)— Power  of 
Attorney  —  Revocation  —  Interest  of 
Agent. 

Authority  to  compromise  a  claim  does  not 
of  itself  convey  an  interest  in  the  claim. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §  55 ;  Dec.  Dig.  §  34.*] 

6.  Principal  and  Agent  (§  40*)— Power  of 
Attorney— Parol  Revocation— Evidence. 

Where  notice  of  a  revocation  of  a  power 
of  attorney  may  be  inferred,  evidence  of  an  ef- 
fective parol  revocation  of  the  power  is  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §  63;  Dec.  Dig.  S  40.*] 

Error  to  Circuit  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Action  by  Alexander  Smith  against  the 
Jacksonville  Terminal  Company,  a  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 


John  E.  Hartrldge,  of  Jacksonville,  for 
plaintiff  in  error.  Carter  &  McCollum,  of 
Jacksonville,  for  defendant  in  error. 

WHITFIELD,  J.  The  declaration  is  in 
two  counts,  only  the  second  of  which  alleges 
facts  showing  the  cause  of  action  arose  while 
the  common  carrier  defendant  was  engaged, 
and  the  plaintiff  employe  of  the  defendant 
was  employed,  In  Interstate  commerce.  Id 
the  second  count  it  is  alleged  that  the  plain- 
tiff employe  was  employed  In  coupling  cars 
used  by  the  defendant  engaged  In  Interstate 
commerce;  that  the  defendant  company  had 
failed  and  neglected  to  equip  one  of  the  cars 
to  be  coupled  at  the  end  thereof  with  an  au- 
tomatic coupler  which  would  couple  auto- 
matically by  impact,  without  the  necessity 
of  men  going  in  between  the  cars  to  be  cou- 
pled to  make  the  coupling,  as  it  was  required 
to  do  by  the  laws  in  such  cases  made  and 
provided;  and,  while  so  engaged  as  afore- 
said In  making  said  coupling,  and  while 
plaintiff  was  attempting  to  adjust  with  his 
hand  the  knuckle  of  the  said  coupler  on  the 
said  end  of  the  said  car  to  effect  the  cou- 
pling thereof,  and  while  holding  or  attempt- 
ing to  hold  the  coupling  appliances  of  said 
car  in  position  with  his  hand  to  effect  said 
coupling,  on  account  of  the  said  negligence  of 
defendant  in  having  said  defective  coupling 
then  and  there,  plaintiff  was  injured  and 
claims  damages.  Trial  was  had  on  pleas  of 
not  guilty,  and  "that  since  the  institution 
of  this  suit  and  before  the  filing  of  this  plea, 
the  defendant  satisfied  and  paid  the  plain- 
tiff's claim  and  demand  in  full,  and  was  ac- 
quitted of  any  further  obligations  and  de- 
mands on  account  thereof  by  the  plaintiff." 
A  writ  of  error  was  taken  to  a  judgment  for 
the  plaintiff.  There  is  nothing  to  Indicate 
that  the  verdict  was  not  found  under  the 
second  count  of  the  declaration  to  which  the 
facts  in  evidence  were  applicable. 

The  plaintiff  testified  to  facta  tending  to 
show  the  defendant  employer  was  engaged, 
and  the  plaintiff  employe  was  employed,  in 
interstate  commerce  at  the  time  of  the  al- 
leged Injury.  He  also  testified  that  the  cars 
would  not  couple;  that  "the  buff  was  down"; 
"so  we  couldn't  open  the  drawhead  to  con- 
nect the  coupling;"  "the  coupling  apparatus 
of  the  two  cars  would  not  connect  with  this 
buff;"  "in  going  between  these  cars  to  hold 
up  this  buff,  why,  the  buff  was  down  over 
the  knuckle,  and,  In  holding  it  up,  why  the 
drawhead  of  the  engine  come  In"  and  caught 
the  plaintiff's  hand.  Plaintiff  then  rested, 
and  the  defendant  moved  for  a  directed  ver- 
dict in  its  favor  "on  the  ground  that  there 
was  no  evidence  to  show  that  there  was  any- 
thing wrong  about  the  coupling,  or  that 
it  was  out  of  repair  or  unsafe."  This  mo- 
tion was  denied,  and  the  defendant  excepted. 

[1]  A  case  should  not  be  taken  from  the 
Jury,  unless  the  conclusion  follows  from  the 
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eridence,  as  matter  of  law,  that  no  recovery 
can  be  lawfully  had  upon  any  view  taken  of 
facts  that  the  evidence  tends  to  establish. 
See  Gardner  v.  Michigan  Cent  B.  Co.,  150  U. 
S.  349,  14  Sup.  Gt  140,  87  L.  Ed.  1107;  Krelgh 
r.  Westinghouse,  Church,  Kerr  &  Co.,  214 
U.  S.  249,  29  Sup.  Ct  619,  63  L.  Ed.  984; 
Delk  v.  St  Louis  &  S.  F.  R.  Co.,  220  U.  S. 
5S0,  31  Sup.  Ct  617,  55  L.  Ed.  590;  Ham- 
mond v.  Jacksonville  Electric  Co.,  63  South. 
709,  decided  at  the  last  term. 

[2]  The  declaration  alleges  that  the  de- 
fendant "failed  and  neglected  to  equip  one 
of  its  cars  with  an  automatic  coupler  which 
would  couple  automatically  by  impact  with- 
out the  necessity  of  men  going  in  between  the 
cars  to  be  coupled,"  and  that  plaintiff  was 
injured  "while  holding  or  attempting  to  hold 
the  coupling'  appliances  of  said  car  in  posi- 
tion with  his  hand  to  effect  said  coupling." 
There  was  evidence  that  tended  to  prove  the 
engine  and  car  would  not  couple  automatical- 
ly by  impact  because  the  buff  was  low  and 
interfered  with  the  coupling;  that  the  cou- 
pling apparatus  of  the  two  cars  would  not 
connect  because  of  the  buff  being  low;  and 
that  the  plaintiff  was  injured  while  holding 
up  the  buff  so  the  coupling  could  be  made 
automatically  by  impact  Whether  the  au- 
tomatic coupler  was  inherently  defective,  or 
whether  its  automatic  operation  was  inter- 
fered with  by  the  buff  which  "hung  low,"  the 
evidence  shows  the  injury  was  sustained 
while  the  plaintiff  was  "holding  or  attempt- 
ing to  hold  the  coupling  appliances  of  said 
car"  as  alleged,  so  that  the  coupling  could 
be  made,  and  it  was  the  duty  of  the  defend- 
ant to  have  its  "coupling,  appliances"  at 
least  In  reasonably  safe  condition.  Even  if 
the  condition  of  the  coupler  with  reference 
to  the  buffer  was  not  a  violation  of  the 
federal  Safety  Appliance  Act  so  as  to  make 
contributory  negligence  no  defense  under  sec- 
tion 3  of  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat  66  [U.  S. 
Comp.  St  Supp.  1911,  p.  1323])  the  evidence 
adduced  tended  to  show  the  plaintiff  was 
Injured  as  a  proximate  result  of  a  defective 
buffer  interfering  with  a  coupling  while 
plaintiff  was  employed  by  the  defendant  car- 
rier In  interstate  commerce.  This  would  jus- 
tify a  finding  of  liability  against  the  defend- 
ant under  sections  1  and  3  of  the  federal 
Employers'  Liability  Act  even  if  there  was 
evidence  of  contributory  negligence  to  reduce 
the  amount  of  recovery. 

There  was  no  fatal  variance  between  the 
allegations  and  the  evidence  as  to  the  nature 
of  the  defendant's  delict  or  as  to  the  proxi- 
mate cause  of  the  injury.  If  the  condition 
of  the  buffer  on  the  car  engaged  in  inter- 
state commerce  prevented  the  coupler  from 
automatically  coupling  by  impact,  without 
the  necessity  of  men  going  between  the  ends 
of  the  car  and  the  engine  to  make  the  cou- 
pling, then  the  coupling  was  not  in  condition 
for  safe  and  practical  use,  as  contemplated 


and  required  by  the  statute.  It  is,  In  effect 
alleged  that  the  coupling  appliances  were 
not  In  proper  condition,  and  there  is  evi- 
dence that  the  buffer  on  the  car  hung  down 
and  prevented  the  coupler  on  that  car  from 
automatically  coupling  by  impact  without 
human  aid,  which  was  a  proximate  cause  of 
the  Injury  alleged. 

There  was  no  error  in  denying  the  motion 
for  a  directed  verdict  for  the  defendant 

In  support  of  the  plea  of  not  guilty,  the  de- 
fendant adduced  testimony  that  the  coupler 
on  the  car  was  in  perfect  condition;  that 
there  was  not  a  defect  to  the  drawhead  on 
either  the  engine  or  the  car;  that  the  buffer 
is  not  a  part  of  the  coupler  and  had  nothing 
to  do  with  the  coupler  and  it  performs  no 
office  In  the  coupling  of  a  car;  that  there 
"was  some  little  difficulty  in  making  the 
coupling";  the  men  "were  holding  up  the 
buffer,  due  to  a  low  place  in  the  track,  so  we 
could  make  the  coupling" ;  they  were  holding 
up  the  buffer  "because  they  couldn't  make 
the  coupling";  the  couplings  "on  the  engine 
and  the  car  wouldn't  couple  by  Impact 
automatically  *  •  •  at  that  particular 
place."  The  jury  could  lawfully  find  against 
the  defendant's  plea  of  not  guilty  on  the  evi- 
dence. 

[S]  Under  the  plea  of  satisfaction  and  ac- 
quittance, evidence  was  introduced  to  show 
that  the  plaintiff  had  by  an  instrument  un- 
der seal  authorized  one  Bowman  "to  settle 
the  claim  with  said  company  by  compromise 
or  in  any  manner  he  may  think  fit";  "and 
to  release  the  said  company  from  all  fur- 
ther liability  If  settlement  is  made."  The 
agent  was  to  have  "one-third  of  all  he  re- 
ceived for  his  services."  It  was  further 
shown  that  the  company  settled  with  the 
agent  under  the  power  of  attorney  held  by 
him,  and  received  from  him  an  acquittance 
in  full  on  March  13,  1913.  In  rebuttal, 
testimony  was  adduced  to  show  that  the 
power  of  attorney  given  by  the  plaintiff 
to  Bowman  was  revoked  by  parol  before 
the  settlement  was  made  by  him  with 
the  company.  The  revocation  of  the  power 
was  contested.  It  was  also  shown  that  on 
February  7,  1913,  the  manager  of  the  com- 
pany with  whom  the  settlement  was  made  by 
letter  acknowledged  a  receipt  of  a  letter 
from  "Carter  &  McCallum,  Attorneys,"  rela- 
tive to  the  plaintiff's  claim  for  the  particular 
Injury,  and  advised  said  attorneys  that  he 
would  "not  entertain  any  proposition  to  set- 
tle same,  except  on  basis  stated  to  their  man 
and  his  attorney  Bowman."  This  evidence 
was  not  objected  to  on  the  ground  that  a 
revocation  of  the  power  before  it  was  exer- 
cised was  not  specifically  pleaded  by  repli- 
cation, and  the  evidence  could  not  have  been 
a  surprise  to  the  defendant  The  transcript 
shows  the  summons  ad  respondendum  in 
this  action  was  served  on  February  2,  1913, 
and  that  on  March  3, 1913,  the  defendant  ap- 
peared In  the  action,  the  day  the  declaration 
was  filed.   The  manager  for  the  defendant 
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company  admits  receiving  the  summons,  and 
states  that,  without  noticing  It  or  observing 
whether  the  names  of  Carter  and  McCallum 
as  attorneys  were  Indorsed  thereon,  he  pass- 
ed It  on  to  the  company's  attorney,  who 
states  that,  when  he  was  asked  to  draw  the 
settlement  papers,  "an  appearance  had  been 
entered,"  and  he  supposed  Bowman  "was  the 
attorney  who  brought  the  suit"  Thus  the 
question  Is  presented  whether  an  acquittance 
has  been  shown  in  proof  of  the  plea. 

A  power  of  attorney,  not  coupled  with  an 
Interest  in  the  subject-matter  though  under 
seal,  may  be  revoked  by  parol ;  and  such  rev- 
ocation  is  binding  on  the  agent  and  on 
third  persons  who  have  notice  of  it,  or  have 
such  knowledge  as  would  reasonably  put 
them  upon  inquiry  that  would  disclose  rev- 
ocation. 

[4]  In  this  case  no  interest  in  the  agent 
was  vested  in  the  subject  on  which  the  power 
is  to  operate,  but  such  interest  of  the  agent 
was  to  accrue  by  the  exercise  of  the  power; 
therefore  the  interest  and  the  power  were 
never  united  so  as  to  make  the  power  coupled 
with  an  interest  There  could  have  been 
a  binding  revocation  of  the  power  before 
the  settlement  See  Hunt  v.  Rousmanier,  8 
Wheat  174,  text  204,  5  L.  Ed.  089;  Mis- 
souri ex  rel.  Walker  v.  Walker,  126  U.  S. 
339,  8  Sup.  Ct  929,  31  L.  Ed.  769;  Taylor  v. 
Burns,  203  U.  S.  120,  27  Sup.  Ct  40,  51  L. 
Ed.  116;  Mechem  on  Agency,  $|  207,  217; 
Rinehart  on  Agency,  i  160;  Brook  shire  v. 
Brookshlre,  30  N.  C.  74,  47  Am.  Dec.  341; 

31  Cyc  1306. 

[I ]  The  receipt  by  the  manager  of  the  de- 
fendant company  of  a  letter  from  other 
attorneys  relative  to  the  claim,  and  the  serv- 
ice of  summons  in  an  action  on  the  claim 
and  the  entry  of  an  appearance  in  the  ac- 
tion for  the  company  by  its  attorney  were 
clearly  sufficient  to  show  an  action  brought 
by  other  attorneys  on  the  claim,  and  to  put 
the  defendant  and  its  representatives  on  In- 
quiry that  would  have  disclosed  a  revocation 
of  Bowman's  authority  before  the  settlement 
was  made.  The  knowledge  thus  brought  to 
the  company's  attention  was  inconsistent 
with  Bowman's  power  of  attorney  which  the 
plaintiff  had  a  right  to  revoke.  In  view  of 
the  particular  nature  of  the  power  given  to 
Bowman,  the  letter  from  other  counsel  rela- 
tive to  the  claim,  and  the  service  of  summons 
in  an  action  of  the  claim  in  which  other 
counsel  were  acting  for  the  plaintiff  in  the 
particular  matter,  were  sufficient  to  advise 
the  defendant  that  it  should  look  to  its  in- 
terests in  this  action  brought  before  the 
settlement  was  made.  See  Johnson  v. 
Youngs,  82  Wis.  107,  51  N.  W.  1095 ;  Watts 
v.  Kavanagh,  35  Vt  34;  Williams  v.  Blr- 
beck,  Hoff.  Ch.  (N.  X.)  359;  Williamson  v. 
Richardson,  Fed.  Gas.  No.  17,754;  Florida 
Cent  &  P.  R.  Co.  v.  Ashmore,  43  Fla.  272, 

32  South.  832.  The  power  given  in  this  case 
was  not  founded  on  a  consideration  for  the 


payment  of  an  Indebtedness  as  In  McGrlff  v. 
Porter,  5  Fla.  373.  The  authority  given  to 
compromise  the  plaintiff's  claim  for  damages 
conferred  a  mere  power,  and  conveyed  no 
interest  in  the  claim. 

[I]  There  was  no  error  in  not  excluding' 
evidence  as  to  a  parol  revocation  of  Bow- 
man's power  of  attorney,  and  the  conflicts 
in  the  evidence  as  to  such  revocation  were 
settled  by  the  Jury,  there  being  substantial 
evidence  upon  which  a  revocation  of  the 
special  power  and  defendant's  notice  of  it 
could  reasonably  have  been  found,  while 
the  charges  of  the  court  were  sufficiently  full 
and  fairly  submitted  the  Issues.  The  instru- 
ment conferring  the  special  power  was  not 
required  to  be  recorded.  Further  discussion 
Is  not  necessary. 

The  Judgment  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 


ATLANTIC  COAST  LINE  R.  CO.  v.  WAT5- 
CHULA  MFG.  &  TIMBER  CO. 

(Supreme  Court  of  Florida,  Jan.  20, 1914.  On 
Application  for  Rehearing,  Feb.  11,  1914.) 

(Syllabus  ly  the  Court.) 

Rbxbasx  (I  53*)— Pleading  and  Proof— Va- 
biance. 

Where  mere  negligence  is  alleged,  and  the 
plea  avers  a  valid  release  "from  all  liability 
*  *  •  caused  by  the  negligence  of  said  de- 
fendant as  alleged  in  said  declaration,"  a  con- 
tract exempting  the  defendant  from  liability, 
"excepting  such  injury,  loss,  or  damage  as  may 
be  directly  occasioned  by  the  gross  negligence 
of  the"  defendant,  is  not  fatally  variant  from 
the  averments  of  the  plea. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  f  93 ;  Dec.  Dig.  |53>] 

Error  to  Circuit  Court,  Hillsborough  Coun- 
ty ;  F.  M.  Robles,  Judge. 

Action  by  the  Wauchula  Manufacturing  & 
Timber  Company  against  the  Atlantic  Coast 
Line  Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  rehearing  denied. 

Sparkman  &  Carter,  of  Tampa,  for  plain- 
tiff in  error.  C.  C.  Whltaker  and  W.  F. 
H  lines,  both  of  Tampa,  for  defendant  in  er- 
ror. 

WHITFIELD,  J.  The  declaration  alleges 
that  the  railroad  company  was  possessed  of 
and  using  a  certain  side  track  as  a  part  of  its 
line  of  railroad,  which  side  track  was  Im- 
mediately adjacent  to  the  plaintiff's  build- 
ings ;  that  the  railroad  company  was  possess- 
ed of  and  using  a  certain  locomotive  engine 
upon  its  said  line  of  railroad,  and  the  said 
engine  was  then  and  there  by  the  defendant 
so  carelessly  and  negligently  equipped,  main- 
tained, managed,  and  operated  that  by  means 
thereof,  while  the  said  locomotive  engine  was 
upon  the  siding  referred  to,  particles  of  fire 
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were  carelessly  and  negligently  emitted  and 
scattered  from  said  engine,  and  by  the  parti- 
cles of  Are  so  emitted  and  scattered  the  said 
building  and  contents  thereof  were  burned, 
etc.  A  trial  was  had  on  pleas  of  not  guilty, 
and  also  that  by  contract  the  defendant  was 
released  "from  any  liability  on  account  of 
any  property  burned  that  was  contiguous  to 
said  side  track  caused  by  the  negligence  of 
said  defendant  in  the  operation  of  its  loco- 
motives upon  said  side  track  *  *  •  as 
alleged  in  said  declaration."  There  was 
judgment  for  the  plaintiff,  and  the  defendant 
took  writ  of  error.  At  the  trial  the  defend- 
ant In  support  of  the  special  plea  offered  as 
evidence  a  contract  to  hold  the  defendant 
harmless,  "saying  and  excepting  such  Injury, 
loss,  or  damage  as  may  be  directly  occasion- 
ed by  the  gross  negligence  of  the"  defendant. 
Objection  to  the  introduction  of  such  con- 
tract as  evidence  was  made  "upon  the  ground 
that  the  contract  offered  in  evidence  is  at 
variance  with  the  allegations  of  the  *  *  * 
plea  setting  up  said  contract"  The  objection 
was  sustained  and  an  exception  noted.  As 
only  simple  negligence  was  alleged,  and,  as 
the  contract  released  the  defendant,  except 
for  "gross  negligence,"  the  contract  was  not 
variant  from  the  plea  which  averred  the  con- 
tract as  a  defense  to  the  negligence  "as  alleg- 
ed in  said  declaration."  "Gross  negligence" 
includes  "negligence,"  but  "negligence"  may 
not  include  "gross  negligence." 

The  statutory  liability  of  a  railroad  com- 
pany to  compensate  for  any  damage  done  to 
persons  or  property  by  the  running  of  the 
trains  of  such  company  is  not  confined  to 
cases  of  gross  negligence  of  a  defendant,  and 
the  degree  of  negligence  alleged  may  not  be 
material.  See  McGrady  v.  Charlotte  Harbor 
k  Northern  By.  Co.,  63  So.  921,  and  Florida 
East  Coast  Ry.  Co.  v.  Gelger,  64  South.  238, 
decided  at  the  last  term.  But,  where  the 
statutory  liability  is  by  a  valid  contract 
limited  to  cases  of  "gross  negligence,"  the 
degree  of  negligence  shown  may  be  material 
to  liability.  In  this  case  the  statutory  lia- 
bility is  by  contract  expressly  reduced  and 
limited  to  "such  injury,  loss,  or  damage  as 
may  be  directly  occasioned  by  the  gross  neg- 
ligence of  the"  defendant  The  declaration 
alleges  merely  that  the  defendant  "carelessly 
and  negligently"  caused  the  loss  complained 
of.  The  plea  averring  that  the  plaintiff  was 
by  contract  released  from  the  "negligence 
•  *  •  as  alleged  in  said  declaration"  pre- 
sented a  defense  to  an  action  for  mere  sim- 
ple negligence,  and  the  contract  offered  in 
support  of  the  plea  was  not  variant  from  the 
averments  of  the  plea  and  was  erroneously 
excluded.  Such  error  was  material  to  the 
defendant's  liability.  See  Blltch  v.  Central 
of  Georgia  R.  Co.,  122  Ga.  711,  50  S.  B.  945. 
The  liability  of  the  defendant  as  a  common 
carrier  is  not  Involved  here.  Summerlin  v. 
S.  A.  L.  Ry.,  56  Pla.  687,  47  South.  557,  19 


L.  R.  A  (N.  S.)  191,  131  Am.  St  Rep.  164; 
Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  ft  St 
P.  Ry.  Co.,  175  U.  S.  91,  20  Sup.  Ct  33,  44  L. 
Ed.  84;  Missouri,  K.  ft  T.  R.  Co.  of  Texas 
v.  Carter,  95  Tex.  461,  68  S.  W.  159;  33  Oyc 
1330 ;  Thompson  on  Negligence,  §  2237. 
The  judgment  is  reversed, 

SHACKLEFORD,  0.  J.,  and  TAYLOR, 
COCKRELL,  and  HOOKER,  JJ.,  concur. 

On  Application  for  Rehearing. 

PER  CURIAM.  The  validity  or  the  bind- 
ing effect  of  the  contract  upon  the  plaintiff 
below  has  not  been  adjudicated  by  the  court 
in  holding  that  the  contract  offered  in  evi- 
dence is  not  variant  from  the  defendant's 
plea. 

Rehearing  denied. 


CHBSSEB  v.  CHESSER. 
(Supreme  Court  of  Florida.    Jan.  20,  1914. 
Rehearing  Denied  Feb.  18,  1914.) 

(Syllalu*  by  the  Court.) 

Fbauduxent  Conveyances  (f  172)— Mortga- 
ges (8  25*) — Btjbden  or  Paoor— Consideb- 
ation— Fraud  or  Creditors. 

Where  a  bill  la  filed  by  the  mortgagee 
against  the  mortgagor  for  the  enforcement  of  a 
mortgage  lien,  and  the  mortgagor  files  his  an- 
swer under  oath,  wherein  he  avers  a  total  want 
of  consideration  for  the  promissory  note  execut- 
ed by  the  mortgagor  to  the  mortgagee,  to  se- 
cure the  payment  of  which  the  mortgage  was 
given,  such  averments  being  direct,  positive,  and 
certain,  the  burden  of  proving  the  consideration 
is  thereby  cast  upon  the  complainant,  and 
where  the  complainant  fails  to  meet  this  bur- 
den, and  the  proofs  adduced  sustain  the  aver- 
ments in  the  answer,  a  decree  in  favor  of  the 
complainant  will  be  reversed.  Even  if  the 
proofs  show  that  the  defendant  executed  the 
note  and  mortgage  for  the  purpose  of  defraud- 
ing his  creditors,  that  will  not  avail  the  com- 
plainant who  was  a.  party  to  such  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  523-529,  542 ;  Dec 
Dig.  §  172?  Mortgages,  Cent.  Dig.  §|  29-42, 
1364;  Dec  Dig.  $25.*] 

Appeal  from  Circuit  Court  Alachua  Coun- 
ty; J.  T.  Wills,  Judge. 

Bill  by  Daniel  Chesser  against  Jehu  Chess- 
er.  From  a  decree  for  Complainant  defend- 
ant appeals.  Reversed,  with  directions  to 
dismiss. 

W.  S.  Broome,  of  Gainesville,  for  appel- 
lant T.  W.  Fielding,  of  Gainesville,  for  ap- 
pellee. ' 

SHACKLEFORD,  C.  J.  The  appellee  filed 
his  bill  In  chancery  against  the  appellant  and 
Charley  Cason  for  the  foreclosure  of  a  mort- 
gage alleged  to  have  been  executed  by  the 
appellant  to  the  appellee  upon  certain  de- 
scribed lands,  to  secure  the  payment  of  a 
promissory  note  executed  by  the  appellant  to 
the  order  of  the  appellee  for  the  sum  of  $500, 
and  also  for  an  injunction  against  the  ap- 
pellant and  his  codefendant  to  prevent  them 
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from  cutting  and  removing  the  timber  grow- 
ing on  such  lands,  and  for  general  relief. 
The  appellant  filed  his  answer  under  oath, 
although  the  same  had  been  expressly  waiv- 
ed, in  which  he  admitted  the  execution  of  the 
note  and  mortgage,  but  averred  a  total  want 
of  consideration.  A  replication  was  filed  to 
the  answer,  and  the  cause  was  referred  to 
an  examiner  to  take  and  report  the  testimony 
which  might  be  adduced  by  the  respective 
parties.  Upon  the  filing  of  the  testimony  so 
taken,  the  cause  came  on  for  a  final  hearing, 
and  a  final  decree  was  rendered  in  favor  of 
the  complainant  against  the  defendant  Jehu 
Chesser,  as  to  the  foreclosure  of  the  mort- 
gage, but  no  injunction  was  granted  and  the 
bill  was  dismissed  as  to  the  defendant  Char- 
ley Cason.  From  this  decree  the  appellant 
has  entered  his  appeal,  and  has  assigned  four 
errors,  all  of  which  question  the  correctness 
of  the  decree,  and  may  be  considered  to- 
gether. 

Very  concisely  stated,  the  appellant  avers 
in  his  answer  that  he  was  not  indebted  to  the 
appellee  in  any  sum,  and  that  the  mortgage 
and  note  were  executed  without  any  consid- 
eration whatever.  The  appellant  proceeds 
to  set  out  at  some  length  the  facts  and  cir- 
cumstances under  which  the  note  and  mort- 
gage were  executed,  which,  In  brief,  are  to 
the  effect  that  the  appellant  had  a  nephew  by 
the  name  of  John  Chesser,  who  was  engaged 
in  the  mercantile  business  prior  to  and  at  the 
time  that  the  note  and  mortgage  were  exe- 
cuted, who  had  become  largely  indebted  to 
various  mercantile  firms,  who  had  instituted 
actions  against  him  and  the  appellant  as  co- 
partners, though  in  truth  and  in  fact  no  such 
copartnership  had  ever  existed ;  that  the  ap- 
pellant became  alarmed  over  the  bringing  of 
such  actions,  and,  never  having  had  any  ex- 
perience in  litigation,  and  being  an  ignorant 
man,  he  went  to  a  certain  Justice  of  the 
peace  for  counsel,  who  advised  him  to  exe- 
cute a  note  and  mortgage  to  some  one  in 
whom  he  had  confidence ;  that  the  appellant 
then  went  to  the  appellee,  who  is  his  brother, 
and  who  advised  the  appellant  to  make  the 
note  and  mortgage  to  him,  the  appellee, 
which  the  appellant  did,  there  being  no  con- 
sideration therefor  whatever.  The  aver- 
ments in  the  answer  as  to  the  want  of  the 
consideration  are  direct,  positive,  and  cer- 
tain, so  that  the  burden  of  proving  the  con- 
sideration was  thereby  cast  upon  the  com- 
plainant Mayo  v.  Hughes,  51  Fla.  495,  40 
South.  499.  We  have  subjected  all  the  testi- 
mony to  a  careful  examination,  and  are  of 
the  opinion  that  the  complainant  failed  to 
sustain  this  burden.  In  fact  we  think  the 
proofs  adduced  sustain  the  averments  in  the 
answer.  It  is  contended  by  the  appellee  that 
this  cannot  avail  the  appellant  by  reason  of 
the  fact  that  he  executed  the  note  and  mort- 
gage for  the  purpose  of  defrauding  his  cred- 
itors.   To  this  contention  we  cannot  agree. 


As  was  held  in  Wearse  v.  Peirce,  24  Pick. 
(Mass.)  141 : 

"In  an  action  brought  by  the  administrator 
of  a  mortgagee  against  the  mortgagor  to  re- 
cover possession  of  land  mortgaged  to  secure 
the  payment  of  a  promissory  note,  it  is  a 
good  defense  that  the  note  was  given  without 
consideration;  and  the  demandant  cannot 
rebut  such  defense,  either  by  direct  evidence 
showing  that  the  note  was  also  given  with  a 
view  to  defraud  the  creditors  of  the  mort- 
gagor, or  by  arguing  to  the  Jury,  from  other 
evidence  in  the  case,  that  it  was  so  given." 

As  was  said  by  Chief  Justice  Shaw  in  the 
opinion:  "The  general  rule  of  policy  Is,  'In 
pari  delicto  potior  est  conditio  defendentis.' 
If  there  was  an  intent  to  defraud  creditors, 
it  was  an  intent  common  to  both  parties,  af- 
fecting as  well  the  plaintiff's  intestate  as  the 
defendant  It  is  the  plaintiff  who  is  the  act- 
or and  Is  seeking  to  enforce  the  payment  of 
these  notes."  Also  see  to  the  same  effect 
Hannan  v.  Hannan,  123  Mass.  441,  25  Am. 
Rep.  121 ;  Briggs  v.  Langford,  107  N.  Y.  680, 
14  N.  E.  502.  The  principle  also  finds  sup- 
port in  Devlin  v.  Quigg,  44  Minn.  534,  47  K. 
W.  258,  10  L.  R  A  665,  20  Am.  St  Rep.  592 ; 
Moffett  v.  Parker,  71  Minn.  139,  73  N.  W.  850. 
70  Am.  St  Rep.  319 ;  Sackner  v.  Sackner,  39 
Mich.  39.  This  principle  has  also  been  rec- 
ognized by  this  court  in  Kahn  v.  Wilkins,  36 
Fla.  428,  18  South.  584. 

The  decree  is  reversed,  with  directions  to 
dismiss  the  bilL 

TAYLOR,  COCKRELL,  HOCKER,  and 
WHITFIELD,  JJ.,  concur. 


DALY  v.  STATE. 

(Supreme  Court  of  Florida.  Jan.  20,  1914. 
Headnotes  Filed  Feb.  23,  1914.) 

(ByUohut  ly  the  Court.) 

1.  Criminal  Law  (f  1030»)—ApprAL— Pres- 
entation Below— Necessity. 

Assignments  of  error  most  be  predicated 
upon  objections  duly  presented  at  the  trial  and 
upon  exceptions  there  duly  taken  to  the  rulings 
of  the  court  else  they  cannot  be  considered  by 
the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  §§  2619-2821,  2632,  2653; 
Dec  Dig.  |  1030.*J 

2.  Witnesses  (8  305*)— Cboss- Examination 
of  Accused. 

Where  an  accused  on  trial  voluntarily  of- 
fers himself  as  a  witness  on  his  own  behalf,  he 
thereby  voluntarily  subjects  himself  to  any  le- 
gitimate cross-examination,  whether  such  cross- 
examination  tends  to  criminate  him  or  not 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1053-1057;  Dec.  Dig.  f  305. •] 

Error  to  Circuit  Court,  Dade  County ;  Jas. 
W.  Perkins,  Judge. 

Clarence  Daly  was  convicted  of  rape,  and 
brings  error.  Affirmed. 
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i.  I.  Mitchell  and  G.  B.  McOasklll,  both  of 
Miami,  for  plaintiff  In  error.  T.  F.  West, 
Atty.  Gen.,  and  C.  O.  Andrews,  Asst.  Atty. 
GerL,  for  the  State. 

TAYLOR,  J.  The  plaintiff  in  error,  here- 
inafter referred  to  as  the  defendant,  was 
tried  and  convicted  of  the  crime  of  rape  at  a 
special  term  of  the  circuit  court  of  Dade 
county,  and  from  the  judgment  and  sentence 
of  death  imposed  takes  writ  of  error  here. 

[1]  The  first  four  assignments  of  error  are 
predicated  on  the  denial  of  the  defendant's 
motion  for  a  new  trial  on  the  grounds  that 
the  evidence  was  Insufficient  to  support  the 
verdict;  that  the  verdict  was  contrary  to 
law  and  to  the  evidence.  These  assignments 
we  will  take  up  hereafter.  The  fifth  assign- 
ment of  error  is  that  the  court  erred  in  per- 
mitting the  state's  attorney  to  indicate  the 
prisoner  in  open  court  and  to  ask  the  pros- 
ecutrix, "Is  that  the  man?"  We  do  not  find 
either  an  objection  or  exception  in  the  rec- 
ord before  us  to  the  proceeding  complained 
of  in  this  assignment,  and  it  must  therefore 
be  adjudged  against  the  defendant 

Assignments  of  error  must  be  predicated 
upon  objections  duly  presented  in  the  trial 
court,  and  upon  exceptions  there  duly  taken 
to  the  ruling  of  the  court,  else  they  cannot 
be  considered  by  the  appellate  court. 

The  sixth  assignment  of  error  alleges  that 
the  court  below  erred  in  permitting  the  state 
to  cause  the  prisoner  to  stand  or  move  from 
his  seat  for  the  purpose  of  identification  by 
the  prosecutrix.  Unfortunately  for  this  as- 
signment, the  record  before  us  does  not  verify 
the  truth  of  its  assertion,  but,  on  the  con- 
trary, shows  affirmatively  that  the  trial  judge 
ruled  that  the  state's  attorney  could  not 
cause  the  prisoner  to  stand  up  for  identifica- 
tion by  the  prosecutrix,  but  permitted  him  to 
*end  the  prosecuting  witness  over  near  to 
the  prisoner,  where  she  identified  him  posi- 
tively. 

The  seventh  assignment  of  error  is  that 
the  court  erred  in  permitting  the  state's  at- 
torney to  ask  the  defendant  on  cross-exam- 
ination if  he  did  not  state  to  one  Mr.  Dele- 
plane  on  the  night  of  the  commission  of  the 
crime  that  he  had  had  trouble  with  the  mar- 
shal and  wanted  to  leave  his  grip  with  him. 
We  do  not  find  any  objection  or  exception  in 
the  record  upon  which  this  assignment  could 
be  predicated ;  but,  even  if  there  were,  there 
woald  be  no  error  in  permitting  the  question, 
as  it  would  have  been  legitimate  cross-ex- 
amination and  would  have  been  the  laying  of 
the  proper  predicate  for  contradiction  of  the 
witness  if  he  had  denied  making  the  state- 
ment to  Deleplane  as  to  having  had  trouble 
with  the  marshal. 

[2]  The  eighth  assignment  of  error  com- 
plains of  the  court's  permitting  the  state's 
attorney  to  ask  the  defendant,  while  a  wit- 
ness on  his  own  behalf  on  cross-examination, 
If  In  a  conversation  with  a  negro  girl  named 
Kemp  held  at  the  jail  two  or  three  days  aft- 


er he  had  been  put  hi  there,  in  reply  to  a 
question  by  the  girl  as  -to  what  he  had  been 
arrested  for,  he  answered  for  assaulting  a 
woman,  and  when  the  girl  asked  him  further, 
"Why  did  you  Jump  on  that  poor  old  wo- 
man?" did  you  not  reply,  "An  old  woman 
loves  it  as  well  as  a  young  one."  Did  that 
conversation  take  place?  The  objections 
made  to  this  question  were  that  it  was  not  in 
pursuit  of  the  direct  examination,  and  that 
it  was  leading  and  tended  to  make  the  de- 
fendant criminate  himself.  There  was  no  er- 
ror In  the  ruling  here  complained  of.  As  to 
the  contention  that  the  question  propounded 
was  not  in  pursuit  of  the  direct  examination, 
the  witness  was  evidently  an  adverse  one, 
and  to  sift  the  truth  of  his  testimony  the 
state  was  not  to  be  confined  strictly  to  the 
subjects  of  the  direct  examination,  and  lead- 
ing questions  were  for  the  same  reason  per- 
missible. As  to  the  objection  that  the  ques- 
tion tended  to  incriminate  him,  he  could  not 
take  advantage  of  that  objection,  since  he 
had  voluntarily  subjected  himself  as  a  wit- 
ness on  his  own  behalf  and  thereby  volun- 
tarily subjected  himself  to  any  legitimate 
cross-examination,  whether  such  cross-exam- 
ination tended  to  criminate  him  or  not;  in- 
deed, it  may  be  said  of  the  entire  cross-exam- 
ination of  a  defendant  on  trial,  who  volun- 
tarily offers  himself  as  a  witness  on  his  own 
behalf,  that  its  tendency  is  to  incriminate 
him.  The  evidence  here  sought  was  pertinent 
to  the  issues  and  was  the  laying  of  a  proper 
predicate  for  impeachment  of  the  witness.  2 
Chamberlayne's  Modern  Law  of  Evidence,  § 
1555. 

The  ninth  assignment  of  error  alleges  er- 
ror in  the  court's  permitting  the  state's  at- 
torney to  ask  the  defendant  on  cross-exam- 
ination: "Isn't  it  a  fact  that  all  of  these 
parties  here  have  tried  to  get  you  here  to  tell 
something  about  it,  and  you  refused  to  talk?' 
There  was  no  error  here.  The  defendant  in 
his,  defense  endeavored  to  fix  the  crime  on 
an  unknown  party  that  he  said  was  called 
Joe  Feury,  but  no  hint  of  such  a  defense 
was  ever  given  until  it  developed  out  of  the 
defendant's  own  testimony  as  a  witness  on 
the  stand  at  the  trial.  That  he  did  not  talk 
of  this  imaginary  individual  Feury  before 
this,  so  that  he  might  have  been  apprehended 
and  the  truth  of  the  defendant's  accusations 
against  him  investigated,  tended  to  cast  sus- 
picion upon  the  truthfulness  of  the  defend- 
ant's accusations  against  him,  and  was  a 
legitimate  subject  of  Inquiry. 

The  tenth  assignment  of  error  complains 
of  the  following  question  permitted  by  the 
court  to  be  propounded  by  the  state's  attor- 
ney to  a  police  officer  in  rebuttal  of  the  de- 
fendant's testimony:  "Had  he  (meaning  the 
defendant)  been  there  at  the  station  and 
around  the  town  there,  walking  around  the 
streets,  after  you  had  been  notified,  would  he 
have  been  apprehended  by  your  men?" 
There  was  no  error  here.  The  defendant  as 
a  witness  had  testified  that,  after  the  corn- 
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mission  of  the  crime  and  another  crime  of 
larceny  from  him  of  $20  by  the  Imaginary 
Joe  Peury,  he  (the  defendant)  had  spent  the 
remainder  of  the  night  all  around  the  streets 
of  the  town,  around  the  railroad  station  and 
around  the  post  office  In  a  vain  search  for 
said  Joe  Feury.  The  police  officer  had  tes- 
tified that  he  and  about  50  other  men  had 
diligently  searched  the  town,  not  for  Joe 
Peury,  but  for  the  defendant,  but  without 
avail.  They  could  not  find  him.  The  ques- 
tion objected  to  and  assigned  as  error  was 
strictly  in  rebuttal  of  this  testimony  of  the 
defendant  and  was  properly  admitted. 

The  eleventh  assignment  of  error  Is  the 
denial  of  the  defendant's  motion  for  new 
trial  upon  the  grounds  embraced  on  the  first 
four  assignments  of  error,  to  the  effect  that 
the  verdict  is  not  supported  by  the  evidence 
and  Is  contrary  to  the  evidence  and  to  the 
law.  We  have  carefully  considered  the  evi- 
dence in  the  case  as  contained  in  the  record, 
and,  without  a  rehearsal  of  it  here,  we  have 
no  hesitancy  in  saying  that  It  abundantly 
sustains  and  justifies  the  verdict  returned, 
and  makes  out  every  legal  Ingredient  of  a 
most  atrocious  crime. 

Binding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  In  said  cause  is 
hereby  affirmed  at  the  cost  of  Dade  county; 
the  defendant  having  been  adjudged  to  be 
Insolvent. 

SHAOKLEFORD,  0.  J.,  and  OOCKRELL, 
HOOKER,  and  WHITFIELD,  JJ.,  concur. 


H.  E.  PLOOP  MACHINERY  CO.  et  ah  v. 
FOURTH    NAT.    BANK  OP 
FLORIDA  et  al. 

(Supreme  Court  of  Florida.   Jan.  27,  1914.) 

(Byllabut  ly  the  Court.) 

Judgment  (§  785*)— Lien— Pkiobities. 

Under  the  Statutes  of  Florida,  the  Ilea  of 
a  levy  upon  the  shares  of  stock  in  a  corpora- 
tion is  not  superior  to  a  bona  fide  pledge  of  the 
stock  by  delivery  of  the  certificate  to  the  pledgee 
before  the  judgment  was  obtained. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1358-1362;  Dec.  Dig.  §  785.*] 

Appeal  from  Circuit  Court,  Duval  County ; 
George  Couper  Gibbs,  Judge. 

Suit  between  H.  E.  Ploof  Machinery  Com- 
pany and  another  and  the  Fourth  National 
Bank  of  Florida  and  others.  From  the  de- 
cree the  parties  first  mentioned  appeal.  Re- 
versed with  directions. 

J.  C.  Cooper  &  Son  and  B.  J.  L'Engle  and 
P.  L.  Gaskins,  all  of  Jacksonville,  for  appel- 
lants. Kay  &  Doggett  and  Marks,  Marks  & 
Holt,  all  of  Jacksonville,  for  appellees. 

COCKRELL,  J.  This  is  an  appeal  from  a 
final  decree  adjudging  the  respective  priori- 
ties as  between  the  pledgee  of  stock  of  Judg- 


ment creditors,  who  secured  their  judgment 
after  the  stock  had  been  pledged  in  good  faitn 
and  for  value,  but  levied  under  the  statute 
upon  the  stock,  before  the  holder  of  the 
certificate  of  stock  so  pledged  had  had  the 
pledge  registered  on  the  stock  book. 

In  the  view  we  take  of  the  case,  it  Is  not 
necessary  to  determine  whether  the  alleged 
delay  by  the  sheriff  In  making  proper  entry 
or  return  upon  the  writs  in  his  hand  avoided 
the  levy. 

Our  statute,  after  declaring  that  stock  In 
any  Florida  corporation  shall  be  subject  to 
levy,  and  providing  the  forms  under  which 
the  levy  shall  be  made,  further  declares  that 
from  the  time  of  the  levy  "all  the  shares  own- 
ed by  the  said  debtor  in  such  corporation,  no 
matter  how  the  description  of  it  may  be 
thereafter  ascertained,  shall  be  bound  there- 
by, and  no  transfer  of  the  same  not  then 
entered  upon  the  transfer  book  of  the  said 
corporation  shall  be  valid  and  effectual 
as  against  the  levy  of  the  said  process. 
And  If  any  person  shall  antedate  or  pro- 
cure to  be  antedated  any  entry  upon  the 
books  of  said  corporation  for  the  purpose  of 
avoiding  the  effect  of  the  said  levy  he  shall 
be  guilty  of  a  misdemeanor,  and  shall,  upon 
conviction,  be  fined  not  less  than  one  hundred 
dollars  or  Imprisoned  In  the  county  jail  not 
less  than  ten  days."  Section  1647,  Gen.  Stats, 
of  1906. 

Section  1648  provides  the  method  of  the 
sheriffs  sale,  and  that  his  bill  of  sale  "shall 
vest  in  the  purchaser  all  the  titles  of  the 
judgment  debtor;  and  upon  the  presentation 
of  such  bill  of  sale  to  the  secretary  or  other 
officer  controlling  the  transfer  books  of  such 
corporation,  it  shall  be  his  duty  to  transfer 
the  said  stock  from  the  judgment  debtor  to 
the  purchaser." 

We  have  no  statute  opening  the  stock  book 
of  a  corporation  to  the  public,  or  to  prospec- 
tive purchasers  or  pledgees  of  stock  that  priv- 
ilege being  accorded  only  to  a  stockholder 
(section  2658,  Gen.  Stats,  of  1906),  and  fur- 
ther leaves  it  to  the  corporation  to  prescribe 
in  its  by-laws  how  Its  stock  shall  be  transfer- 
able, provided  previous  assessments  thereon 
shall  have  been  paid.  For  the  purpose  of 
taxation  only,  the  officers  of  a  corporation 
are  required  to  make  annual  return  to  the 
State  Comptroller  of  the  names  and  residence 
of  the  stockholders. 

Section  1647  quoted  above  makes  actual 
ownership  by  the  judgment  debtor  at  the  time 
of  the  levy  the  test,  and  not  the  apparent 
ownership  as  disclosed  by  the  stock  book, 
and,  as  the  statute  may  subject  one  man's 
property  to  another's  debt,  there  should  be 
reasonable  certainty  from  the  language  used 
that  such  was  the  legislative  intent  See  Dil- 
lon v.  Mizell  Live  Stock  Co.,  63  South.  824, 
decided  last  term.  The  statute  clearly  de- 
nounces an  attempt,  by  a  fraudulent  change 
upon  the  books,  to  make  it  appear  that  a 
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transfer  subsequently  in  point  of  time  to  the 
levy  had  been  made  prior  to  the  levy. 

It  Is  true  the  statute  says  that  "no  transfer 
of  the  same  not  then  entered  upon  the  trans- 
fer book  of  the  said  corporation  shall  be  valid 
and  effective  as  against  the  levy  of  the  said 
process."  The  transfer  of  what?  Not  such 
stock  as  shall  stand  in  the  name  of  the  judg- 
ment debtor,  but  the  transfer  of  stock  then 
owned  by  him.  Unlike  our  registry  laws  af- 
fecting real  properly,  declaring  that  certain 
conveyances  shall  be  ineffectual  as  to  credi- 
tors or  subsequent  purchasers  for  value  and 
without  notice,  unless  recorded  In  the  public 
records,  the  statute  now  under  consideration 
Is  not  confined  to  the  innocent  judgment 
creditor,  and  properly  so  if  our  construction 
be  correct  that  the  statute  looks  only  to 
future  change  of  ownership,  and  Is  not  in- 
tended to  cover  an  accidental  omission  to 
have  an  entry  made  on  a  private  record,  in 
charge  of  a  private  individual,  over  whom 
the  party  requiring  the  entry  has  but  a  pre- 
carious control 

If  the  Legislature  intends  such  results,  let 
it  speak  in  less  ambiguous  language. 

Little  light  can  be  gained  from  an  attempt 
to  count  the  number  of  cases  in  other  Juris- 
dictions, construing  their  respective  statutes. 
Those  who  care  to  pursue  the  subject  may 
find  an  extensive  discussion  and  examination 
of  the  cases  in  2  Cook  on  Corporations,  8  486 
et  seq. 

We  think  the  sounder  rule  is  the  holding 
that,  in  the  absence  of  a  clearer  expression  of 
the  legislative  will,  the  pledgee  of  the  stock 
in  manual  possession  of  the  certificate  has  an 
equity  superior  to  the  lien  of  a  subsequent 
judgment  creditor. 

The  circuit  court  having  acted  upon  the  op- 
posing theory,  its  decree  Is  reversed,  with 
directions  to  proceed  according  to  the  views 
here  expressed. 

So  ordered. 

SHACKLEFORD,  O.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 


WARBLE  v.  SULZBERGER  CO.  OF 
AMERICA 

(Supreme  Court  of  Alabama.   Jan.  15,  1914.) 

L  Appeal  and  Ebbob  (§  518*)— Question 

Presented  fob  Review. 

An  assignment  of  error  complaining  of  the 
overruling  of  a  demurrer  to  a  special  plea  can- 
not be  considered  where  only  the  judgment  en- 
try recited  a  ruling  on  the  demurrer  to  that 
plea,  and  the  record  contains  no  each  demurrer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  2342-2355;  Dec.  Dig.  S 
618.*] 

2.  Appeal  and  Ebbob  (§  694*)— Review— 
Directed  Verdict. 

A  directed  verdict  will  not  be  reviewed  on 
appeal  where  it  was  based  partly  on  a  view  of 
the  place  of  an  accident  and  a  demonstration 
of  plaintiff's  position  at  the  time  of  injury,  for 


the  Supreme  Court  has  not  before  it  all  of  the 
evidential  matters  before  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2910,  2915;  Dec.  Dig.  § 
694.*] 

3.  Master  and  Servant  (§  230*)— Injuries 
to  Servant— Contributory  Negligence. 

A  boy  over  15  years  of  age,  engaged  to 
clean  a  room  in  which  there  was  a  revolving 
fan,  was  guilty  of  contributory  negligence,  as  a 
matter  of  law,  in  placing  his  hand  so  near  it 
as  to  be  drawn  in,  where  he  -was  of  average 
intelligence  and  understood  the  danger  and  that 
the  fan  created  a  strong  suction. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  687-700;  Dec.  Dig.  § 
230.*] 

4.  Negligence  (g  85*)— Infant  a — Contribu- 
tory Negligence— Measure  of  Case. 

In  determining  whether  an  infant  is  guilty 
of  contributory  negligence,  the  standard  of  care 
which  he  should  exercise  should  be  considered 
with  reference  to  the  degree  of  care  which 
would  be  exercised  by  minors  of  ordinary  Intel- 
ligence of  his  years. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ff  121-128;  Dec.  Dig.  §  85.*] 

Appeal  from  City  Court  of  Birmingham; 
William  M.  Walker,  Judge. 

Action  by  Edward  Warble,  a  minor,  against 
the  Sulzberger  Company  of  America.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Harsh,  Beddow  ft  Fitts,  of  Birmingham, 
for  appellant.  Estes,  Jones  &  Welch,  of  Bes- 
semer, for  appellee. 

McOLBLLAN,  J.  Action  by  a  servant  (ap- 
pellant) against  the  master  (appellee)  for  per- 
sonal injuries  received  while  performing  du- 
ties under  his  employment  While  cleaning 
a  room,  his  hand  came  in  contact  with  the 
unguarded  revolving  fenders  of  a  fan  used 
for  ventilation;  and  two  of  his  fingers  were 
severed  from  the  hand.  At  the  request  of  the 
defendant  the  court  gave  the  general  affirm- 
ative charge  for  the  defendant  But  'two 
assignments  of  error  are  urged  in  brief,  viz., 
that  predicated  of  the  overruling  demurrer  to 
special  plea  12,  and  that  based  upon  the  giv- 
ing of  the  affirmative  charge  as  stated. 

[1]  The  judgment  entry  recites  a  ruling  on 
demurrer  to  plea  12 ;  but  there  Is,  in  this  rec- 
ord, no  demurrer  to  that  plea.  There  is  a  de- 
murrer to  special  plea  11  set  out  in  the  rec- 
ord ;  but  no  recital  in  the  judgment  entry  of 
a  ruling  on  demurrer  to  plea  11.  There  is  a 
reference,  on  the  margin  of  the  record,  doubt- 
less made  by  the  clerk  to  demurrer  to  plea  12, 
but  the  pleading  against  which  the  marginal 
reference  is  made  takes  no  account  of  plea  12. 
That  demurrer  is  addressed  to  plea  11.  The 
question  argued  In  brief  for  appellant  can- 
not be  considered  in  this  state  of  the  tran- 
script 

[2-4]  For  two  reasons  error  cannot  be  pro- 
nounced of  the  action  of  the  court  in  giving 
the  affirmative  charge.  First  While  the  bill 
recites  that  it  contains  all  the  evidence  ad- 
duced, the  bill  affirmatively  shows  that  a 
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view  was  taken  by  court  and  Jury  of  the 
scene  and  means  of  plain  tiff's  injury,  and  a 
demonstration  was  then  given  court  and  jury, 
by  plaintiff ,  of  the  way  in  which  he  was  hurt, 
giving  his  position,  the  position  of  the  piece 
of  paper  which  he  was,  when  injured,  en- 
gaged in  removing,  and  his  own  various  mo- 
tions and  movements;  the  fan  being  at  rest 
when  he  made  the  demonstration.  Manifest- 
ly this  court  has  not  before  it  the  full  evi- 
dential data  the  trial  court  had  before  it 
Under  such  circumstances,  we  must  apply 
the  pertinent  rule  soundly  announced  by  the 
Court  of  Appeals  in  Sloss- Sheffield  Co.  v. 
Redd,  6  Ala.  App.  404,  60  South.  468,  470. 
Second.  The  plaintiff's  own  testimony  shows 
that  he,  a  boy  a  little  over  15  years  of  age, 
whose  possession  of  average  Intelligence  for 
his  years  is  not  questioned  in  the  evidence, 
was  familiar  with  the  dangerous  quality  of 
this  revolving  fan  if  the  hand  was  brought 
even  hear  to  it ;  that  he  had  seen  it  started, 
in  motion,  and  stopped,  and  knew  of  Its 
effect  to  create,  when  in  motion,  a  suction; 
and  that  to  put  the  hand  within  the  circle  of 
its  revolution  would  cause  injury.  Under  the 
pertinent  doctrine  of  Brammer  v.  Pettyjohn, 
154  Ala.  616,  45  South.  646,  and  cases  therein 
cited,  the  plaintiff  could  not  recover.  He  was 
the  victim  of  his  own  manifest  carelessness. 
His  conduct,  with  reference  to  the  prudence 
affirmative  knowledge  should  have  suggested 
to  him,  can  alone  be  measured  by  that  of  the 
ordinary  minor  of  his  years,  so  informed,  and 
presumed  average  degree  of  intelligence.  If 
other  jurisdictions  sanction  a  different  stand- 
ard, this  court  cannot  look  with  favor  upon 
their  conclusions. 

The  judgment  is  affirmed. 

Affirmed. 

ANDERSON,  SATRE,  and  SOMBRVILLE, 
JJ.,*  concur. 


SUPREME  LODGE  K.  P.  v.  CONNELLY. 
(Supreme  Court  of  Alabama.    Jan.  22,  1914.) 

1.  Insurance  (§  825*)  —  Mutuax  Benefit 
Insurance— Action  on  Polict— Question 
fob  Just— Agency. 

In  an  action  against  a  fraternal  order  up- 
on a  certificate  of  insurance,  whether  a  clerk 
of  the  local  agent  of  the  order  had  authority 
to  refuse  to  receive  a  monthly  assessment  on 
the  ground  that  the  insured  was  not  shown  by 
the  books  to  be  a  member  of  the  order  held,  un- 
der the  evidence,  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  2000;  Dec.  Dig.  f  825.*] 

2.  Insurance  (8  695*)— Agency  fob  Insures. 

The  power  conferred  on  an  agent  repre- 
senting an  insurance  company  is  not  such  that 
it  cannot  be  delegated. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1836;  Dec  Dig.  8  695.*] 

3.  Insurance  (§  753*)— Mutual  Benefit  In- 
surance—Agency for  Insurer— Powers  of 
Agent— Provisions  in  Policy. 

A  provision  in  a  by-law  of  a  fraternal  or- 
der, which  was  made  a  part  of  an  insurance 


policy,  that  no  person  should  be  agent  of  the 
order  for  the  collection  of  assessments  or  au- 
thorized to  receive  any  money,  etc.,  until  he 
should  have  executed  a  bond,  and  the  same 
should  have  been  approved  by  the  board  of  con- 
trol, did  not  charge  the  insured  with  notice 
that  an  employe  of  a  local  agent  had  no  au- 
thority to  receive  monthly  assessments,  or  that 
the  local  agent  had  no  authority  to  delegate 
such  power  to  the  clerk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §{  1903,  1905  ;  Dec  Dig.  }  753.*] 

4.  Insurance  (g  754*)— Mutual  Benefit  Ln- 
burance — Assessments— Tenoer — Waiver. 

Where  the  local  agent  of  a  fraternal  or- 
der refused  to  receive  a  tendered  monthly  as- 
sessment by  an  insured  on  the  ground  that  he 
was  not  a  member  of  the  order,  the  insured  was 
not  obligated  to  make  tenders  of  subsequent  as- 
sessments. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1908;  Dec  Dig.  f  754  •] 

5.  Insurance  (§  789*)— Mutual  Benefit  In- 
surance—Notice of  Loss  —  Estoppel  ob 
Waiver. 

Where  a  fraternal  order  repudiated  a 
contract  with  an  insured  and  refused  to  receive 
a  monthly  assessment  on  the  ground  that  be 
was  not  a  member,  the  beneficiary  of  the  pol- 
icy was  not  obligated  to  make  seasonable  proof 
of  the  death  of  the  insured,  as  required  by  the 
policy,  in  order  to  recover  thereon. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |§  1963-1965;  Dec  Dig.  §  789.*] 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  Francis  Connelly  against  the 
Supreme  Lodge  Knights  of  Pythias.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Perdue  ft  Cox,  of  Birmingham,  for  appel- 
lant Allen  ft  Bell,  of  Birmingham,  for  ap- 
pellee. 

McCLELLAN,  J.  To  John  M.  Connelly, 
who  died  in  1906,  was  issued  in  1895  an  in- 
surance certificate,  for  $1,000,  by  the  insur- 
ance department  [endowment  rank]  of  the 
fraternal  order  known  as  the  Knights  of 
Pythias  of  the  World.  The  monthly  dues  or 
assessments  due  from  him  on  his  policy  con- 
tract were  fully  paid  by  him  until  that 
maturing  for  June,  1903.  That  month's  as- 
sessment was  not  paid,  as  will  appear  from 
the  statement  to  follow;  so  under  the  rules 
of  the  order,  which,  in  part,  became  a  part 
of  the  contract,  his  insurance  was  treated  by 
the  order  as  having  ceased  because  of  the  for- 
feiture asserted  to  have  been  wrought  by 
the  failure  to  pay  the  assessment  for  the 
month  of  June,  1903.  It  was  conceded  that 
the  June  assessment  was  not  paid  at  all, 
much  less  by  the  time  it  should  have  been 
during  that  month;  but  the  forfeiture  assert- 
ed thereon  was  sought  to  be  avoided  by  rea- 
son of  the  authoritative,  unqualified  declara- 
tion of  a  clerk  or  assistant  of  the  local  agent 
of  the  order  at  Birmingham,  to  an  author- 
ized representative  of  the  insured,  that  no 
such  person  as  John  M.  Connelly  had  insur- 
ance with  the  order  in  that  jurisdiction  and 
the  declination  to  receive  the  then  tendered 
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sum  of  the  June,  1903,  assessment  It  ap- 
pears that  there  was  an  error  in  the  books 
of  the  local  agent's  (a  section  secretary)  of- 
fice whereby  "H"  was  substituted  for  "M"  in 
the  middle  initial  of  Connelly's  name.  The 
defendant  (appellant)  controverted  In  the  evi- 
dence the  two  major  facts  involved  in  the  as- 
sertion of  the  avoidance  of  the  forfeiture  and 
denied  the  authority  of  the  clerk  or  assistant 
of  its  local  agent  to  bind  the  order  by  the 
declaration  stated  and  by  the  refusal  to  ac- 
cept the  sum  tendered,  if  so,  in  payment  of 
the  June,  1903,  assessment  The  section 
secretary  of  the  order  was  J.  H.  Heineke. 
The  clerk  or  assistant  was  Mrs.  Heineke,  his 
wife. 

[1]  With  reference  to  the  question  of  Mrs. 
Helneke's  authority  in  the  premises,  our  con- 
clusion is  that  the  court  was  correct  in  sub- 
mitting that  inquiry  to  the  jury  for  decision 
on  the  facta  and  circumstances  shown  in 
the  evidence. 

[2]  It  was  ruled  by  this  court  in  Syndi- 
cate Ins.  Co.  v.  Catcbings,  104  Ala.  176,  189, 
16  South.  46,  that  the  powers  usually  (there 
enumerated)  conferred  on  agents  representing 
insurance  companies  are  not  of  such  personal 
nature,  evincing  personal  trust  and  confi- 
dence only,  as  to 'invoke  the  maxim,  "Dele- 
gatus, non  potest  delegare."  On  brief  for 
appellee,  a  number  of  supporting  citations 
are  collated  in  addition  to  those  set  down  in 
oar  mentioned  decision. 

[3]  A  by-law  in  force  and  effect  during 
1903,  which  was  an  element  of  the  contract 
under  the  stipulations  thereof,  provided:  "No 
person  shall  be  agent  of  the  endowment  rank 
for  the  collection  of  assessments,  or  author- 
ized to  receive  any  money  on  account  there- 
of, until  he  shall  have  executed  and  delivered 
a  bond  as  required  by  this  section,  and  the 
same  shall  have  been  approved  and  accepted 
by  the  board  of  control."  It  is  manifest  we 
think,  that  this  by-law  was  only  Intended, 
and  in  fact  effected,  to  safeguard  the  Interest 
of  the  order  in  respect  of  assuring  the  ac- 
counting for  and  payment  of  the  assessments. 
There  is  nothing  in  the  by-law  precluding  the 
reliance  by  an  insured  upon  the  every  indicia, 
as  shown  by  phases  of  this  evidence,  of 
qualification  of  those  in  the  local  office  at 
Birmingham  to  collect  assessments  against 
those  who  had  policies  in  the  order.  Nor  is 
there  anything  in  the  by-law  restricting  an 
agent  like  J.  H.  Heineke,  who  had  qualified 
as  the  by-law  requires  to  receive  or  collect 
assessments  from  persons  due  to  pay  them, 
to  commit  the  exercise  of  his  functions  in 
that  regard  to  a  clerk  or  assistant  of  the 
character  the  evidence,  in  some  of  its  phases, 
tended  to  show  Mrs.  Heineke  was.  No  dif- 
ference in  construction  of  the  by-law  would 
or  could  result  from  the  fact  which  we  as- 
sume, that  this  insured  knew  of  every  pro- 
vision in  the  quoted  by-law.  It  is,  of  course, 
the  terms  alone  of  the  by-law  that  affect  the 
inquiry  of  authority  vel  non  as  it  is  present- 


ed by  this  contest  Under  the  evidence  ad- 
duced on  the  trial,  this  statement  taken 
from  Supreme  Lodge  Knights  of  Honor  v. 
Davis,  26  Colo.  252,  261,  58  Pac.  595,  598,  is 
apt:  "Whether  or  not  the  July,  1890,  as- 
sessments were,  in  fact  tendered  to  the 
financial  reporter,  or  to  an  employe,  or  his 
daughter,  who  had  been  in  the  habit  of  col- 
lecting them,  is  immaterial,  because,  if  the 
method  of  collecting  assessments  by  the  em- 
ploye or  daughter  was  generally  adopted  by 
the  reporter,  a  tender  to  those  whom  he 
recognized  as  authorized  to  receive  them 
would  have  the  same  effect  as  if  tendered  to 
him  personally." 

There  is  evidence  tending  to  show  continu- 
ed service  of  Mrs.  Heineke  in  the  office  of  her 
husband;  her  access  to  and  control  over  the 
books  containing  the  names  of  the  insured 
in  that  jurisdiction;  her  receipt  of,  and  re- 
ceipting for  in  the  name  of  the  agent  as- 
sessments payable  at  that  office,  including 
those  due  before  June,  1903,  from  Connel- 
ly; her  declaration,  after  consulting  the 
books  kept  in  the  office,  that  this  John  M. 
Connelly  was  not  among  those  insured  in 
that  jurisdiction;  and  her  refusal  to  re- 
ceive the  requisite  sum  tendered  for  John 
M.  Connelly  to  satisfy  John  M.  Connelly's 
June,  1903,  assessment  Mr.  Heineke  testi- 
fied, among  other  things,  that  Mrs.  Heineke's 
only  authority  with  reference  to  the  business 
of  the  Knights  of  Pythias  "was  to  receive 
from  members  money  on  the  dues  and  give 
a  receipt"  (Italics  supplied.)  By  reference 
to  the  books  of  the  agenfs  office,  she  ascer- 
tained, and  accordingly  acted,  that  John  M. 
Connelly  was  not  among  those  insured.  It 
was  not  possible,  of  course,  for  her  to  ex- 
ercise this  authority  without  in  some  way 
determining  who  were  members;  and  in  this 
instance  she  pronounced  against  John  M. 
Connelly's  membership  as  a  result  of  her 
consultation  of  the  record  kept  in  the  agent'B 
office,  whereat  the  assessments  of  John  M. 
Connelly  were  payable  and  had  long  been 
tendered  and  received.  Since  the  authority 
vel  non,  and  the  extent  thereof,  of  Mrs. 
Heineke  rested  in  parol,  it  was  the  duty  of 
the  court  to  submit  these  inquiries  for  the 
jury's  determination.  United  States  Co.  v. 
Lesser,  126  Ala.  568,  28  South.  646,  among 
others. 

[4]  It  is  urged  for  appellant  that  even  if 
the  June,  1903,  tender  was  made  and  re- 
fused by  Mrs.  Heineke  as,,  when  and  on  the 
ground  the  evidence  tends  to  show,  it  was 
incumbent  upon  John  M.  Connelly  to  subse- 
quently continue  the  tender  of  the  monthly 
assessment  and  falling  that  as  was  the  case 
here,  the  forfeiture  asserted  was  effected. 

If  the  jury  were  reasonably  satisfied  from 
the  evidence  of  Mrs.  Heineke's  authority  in 
the  premises,  and  also  reasonably  satisfied 
that  the  tender  of  the  June  assessment  was 
refused  because  John  M.  Connelly  was  not 
a  member  and  was  not  among  those  insured 
in  that  jurisdiction,  there  was  no  obligation 
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on  John  M.  Connelly  to  make  tenders  of  sub- 
sequent assessments.  29  Cyc  p.  178,  and 
notes;  Supreme  Lodge,  etc.,  v.  Davis,  26 
Colo.  252,  58  Pac.  595.  The  ground  of  the 
refusal  was  such  as  to  render  entirely  vain 
any  further  tender.  The  Insurer  should  have 
discovered  the  error  and  notified  the  Insured 
in  order  to  oblige  him  to  make  payments  of 
assessments  subsequent  to  the  refusal  of  the 
June,  1913,  tender.  The  placing  of  the  re- 
fusal of  the  June  assessment  upon  the 
ground  stated  was  a  waiver  of  all  other 
grounds  possible  (if  so)  of  assertion  by  the  in- 
sured. Dist  Grand  Lodge  v.  Hill,  3  Ala. 
App.  483,  57  South.  147. 

[8]  It  is  also  urged  for  appellant  that  dis- 
tinct imperative  provisions  of  the  contract 
of  insurance  required  the  seasonable  fur- 
nishing of  proof  of  John  M.  Connelly's  death; 
and  that  there  was  a  failure  of  compliance 
with  this  condition  precedent  by  beneficiary 
of  the  policy.  The  order  having,  as  might 
have  been  found  by  the  Jury  from  phases 
of  the  evidence,  repudiated  the  contract  and 
denied,  on  the  ground  stated,  obligation  of 
any  kind  thereunder,  the  requirement  for 
proof  of  death  was  not  obligatory  on  the 
beneficiary  under  the  policy.  Supreme  Lodge, 
etc.,  v.  Davis,  supra;  Insurance  Co.  v.  Smith, 
3  Colo.  422;  Insurance  Co.  v.  Gracey,  16 
Colo.  70,  24  Pac.  577,  22  Am.  St  Rep.  376. 

The  appellant  assigns  on  the  record  73  er- 
rors. Many  of  these  are  not  Insisted  upon  in 
the  brief;  counsel  being  often  content  with 
the  mere  assertion  that  the  court  was  in 
error  in  the  action  referred  to.  The  trial 
court  took  proper  account  of  the  rules  of  law 
we  have  stated,  particularly  in  respect  of 
the  rulings  made  on  objections  to  units  of 
pleading  Interposed  by  the  respective  liti- 
gants. We  find  no  prejudicial  error  in  any 
ruling  touching  the  pleadings.  There  are  28 
assignments  that  touch  this  phase  of  the 
trial.  The  general,  applicable  principles  an- 
nounced must  suffice  for  a  response  to  the 
argument  on  the  substantive  law  argued  by 
the  respective  counsel.  It  would  be  wholly 
impracticable  to  render  a  detailed  treatment 
of  each  assignment  in  this  category.  Each 
has  been  examined,  and  no  prejudicial  error 
appears. 

Thirty-two  assignments  complain  of  rul- 
ings on  the  admission  or  rejection  of  evi- 
dence. Those  urged  in  brief  have  been  care- 
fully considered.  No  error  appears  to  have 
been  committed  by  the  trial  court  in  dealing 
with  this  feature  of  the  contest.  Further- 
more, it  seems  that  objections,  by  defendant, 
to  answers  to  questions  propounded  to  the 
witness  Eidge,  who  was  examined  by  deposi- 
tion, were  not  seasonably  interposed.  R.  & 
D.  R.  R.  Co.  v.  Greenwood,  99  Ala.  601,  14 
South.  495,  among  others. 

All  the  circumstances  reasonably  calculated 
to  disclose  Mrs.  Heineke's  authority  In  the 
premises,  including  her  association  with  the 
office  of  the  agent  and  her  recognized  acts 


therein,  were  properly  received  In  evidence 
on  the  Issues  stated.  The  questions  of  her 
agency,  its  authority  and  extent,  were  Jury 
matters  under  the  legal  principles  and  Issues 
properly  made  by  the  pleading.  There  were 
tendencies  in  the  evidence  which  forbade  the 
giving  of  the  affirmative  charge  on  any  of 
the  issues  thus  made.  What  we  have  ex- 
pressed as  the  applicable  substantive  law  con- 
firms the  correctness  of  the  court's  action  in 
refusing,  to  defendant,  the  special  charges 
upon  which  assignments  of  error  63  to  66 
are  predicated. 

Only  two  grounds  of  the  motion  for  new 
trial  are  insisted  upon  in  brief.  On  the  evi- 
dence shown  by  the  bill,  It  cannot  be  affirmed 
that  the  trial  court  erred  in  its  conclusion 
that  the  preponderance  of  the  evidence 
against  the  verdict  was  such  as,  under  the 
doctrine  of  Cobb  v.  Malone,  92  Ala.  630,  9 
South.  738,  would  Justify  its  annulment  The 
other  ground  of  the  motion  is  that  one  of  the 
jurors  was  so  Intimately  socially  related  to 
the  succeeding  (the  beneficiary  named  in  the 
policy  died  pending  the  suit))  beneficiary  un- 
der the  policy  as  to  disqualify  him  to  render 
an  Impartial  verdict  in  the  cause.  The  facts 
on  which  this  insistence  was  rested  were  the 
subject  of  contest  We  do  not  think  the 
trial  court  incorrectly  concluded  from  the 
evidence  submitted  that  the  asserted  disqual- 
ifying relation  was  not  established. 

The  Judgment  is  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  SOMERVTLLE 
and  DE  GR AFFENR1  ED,  JJ.,  concur. 


STATE  ex  reL  DRAGO  et  al  v.  SMITH, 
State  Auditor. 
(Supreme  Court  of  Alabama.   Jan.  15,  1914.) 

1.  Sheriffs  and  Constables  (§  68*) — Fees 
in  Criminal  Casks — Liability  of  State. 

Though  fees  of  a  sheriff  for  subpoenaing 
witnesses  before  the  grand  jury,  in  cases  in 
which  no  indictment  is  found,  cannot  be  tax- 
ed against  any  one,  and  the  county  is  not  lia- 
ble therefor,  the  state  is  not  made  liable  there- 
for by  Code  1907,  5  6646,  providing  that  fees 
for  services  in  a  criminal  case  must  be  taxed 
against  defendant  on  conviction  or  may  be  tax- 
ed against  the  prosecutor,  under  section  7302; 
and  if  an  execution  is  returned  no  property 
found,  or  if  the  costs  are  not  otherwise  taxed, 
such  costs  must  be  paid  by  the  state,  except 
when  payable  by  the  county;  this  not  making 
the  state  liable  for  fees,  except  such  as  other 
provisions  of  law  make  payable  by  it  abso- 
lutely. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  8  89;  Dec  Dig.  |  68.*) 

2.  Sheriffs  and  Constables  (8  57*) — Fees 
fob  Taking  Bonds— Statutes. 

Under  Acts  1898,  p.  1168,  9  14,  part  of  the 
act  establishing  the  inferior  criminal  court  of 
Mobile,  providing  that  the  judge  thereof  shall 
address  all  processes  to  the  sheriff  of  Mobile 
county,  who  shall  by  himself  or  deputy  execute 
the  same,  and  that  the  sheriff  shall  receive  no 
fees,  but  as  compensation  for  the  services  re- 
quired of  him,  and  for  furnishing  a  bailiff  for 
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•aid  court,  shall  receive  $1,800  a  year,  he  is 
not  entitled  to  fees  for  taking  bonds  from  de- 
fendants arrested  under  process  from  that 
court;  that  being  incident  to  execution  of  the 
process. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  8  81;  Dec  Dig.  $  57.*] 

Appeal  from  Circuit  Court,  Montgomery 
County ;  W.  W.  Pearson,  Judge. 

Petition  by  John  S.  Drago,  in  the  name 
of  the  State,  for  mandamus  against  C. 
Brooks  Smith,  State  Auditor,  to  require  him 
to  issue  Ma  warrant,  in  favor  of  petitioner, 
for  certain  sheriff's  fees.  From  a  Judgment 
denying  the  writ,  petitioner  appeals.  Af- 
firmed. 

.  The  accounts,  one  for  $440,  for  services 
for  serving  subpoenas  on  880  witnesses  to 
appear  before  the  grand  Jury  of  Mobile  coun- 
ty, and  one  for  $3,900,  for  returning  to  the 
inferior  criminal  court  of  Mobile,  county  of 
Mobile,  state  of  Alabama,  3,900  bonds  given 
to  release  from  arrest  persons  In  criminal 
cases,  were  itemized  and  verified  and  attach- 
ed to  the  petition,  and  it  is  alleged  that  they 
were  duly  itemized  and  verified,  as  therein 
shown,  when  they  were  presented  to  and 
refused  by  the  Auditor. 

William  H.  &  J.  R.  Thomas,  of  Montgom- 
ery, and  Pillans,  Hanaw  &  Pillans,  of  Mo- 
bile, for  appellant  R.  C.  Brickell,  Atty. 
Gen.,  and  W.  L.  Martin,  Asst.  Atty.  Gen., 
for  appellee. 

ANDERSON,  J.  [1]  Section  6638  of  the 
Code  of  1907,  in  fixing  the  sheriff's  fees  in 
criminal  cases,  among  other  things  provides: 
"For  serving  each  subpoena  or  notice  fifty 
cents."  Section  6646  provides:  "The  fees 
for  services  rendered  in  each  criminal  case 
must  be  taxed  against  the  defendant  on  con- 
viction, or  may  be  taxed  against  the  prose- 
cutor, under  the  provisions  of  section  7302; 
and  if  an  execution  is  returned  'no  property 
found,'  or  if  the  costs  are  not  otherwise  tax- 
ed, such  costs  must  be  paid  by  the  state, 
except  when  *  •  •  payable  by  the  coun- 
ty." The  appellant's  insistance  is  that  as 
the  fee  of  the  sheriff  for  subpoenaing  wit- 
nesses before  the  grand  Jury,  in  cases  in 
which  no  indictment  is  found,  cannot  be  tax- 
ed against  the  defendant,  or  the  prosecutor, 
or  otherwise  taxed,  and  as  the  county  is  not 
liable  for  same,  said  fees  should  be  paid  by 
the  state,  under  the  terms  of  the  above-quot- 
ed part  of  section  6646  of  the  Code.  This 
identical  part  of  said  section  was  considered 
and  construed  in  the  case  of  State  ex  rel.  v. 
Brewer,  59  Ala.  130,  wherein  the  court  said, 
speaking  through  Brickell,  C.  J.:  "The  next 
and  concluding  member  of  the  clause  is: 
'And  if  an  execution  against  either  of  them 
is  returned  "no  property  found,"  or  if  the 
costs  are  not  taxed  against  either  of  them, 
such  costs  must  be  paid  by  the  state,  except 
when  they  are  payable  by  the  county.'  It 
may  be  if  these  words  stood  alone  they  are, 


broad  enough  to  charge  the  state  with  the 
payment  of  all  costs,  not  payable  by  the 
county,  or  not  taxed  against  and  paid  by  a 
defendant,  or  by  the  prosecutor,  or  the  fore- 
man of  the  grand  Jury.  The  Juster  construc- 
tion seems  to  us  is  to  refer  them  to  such 
costs  as  by  other  provisions  of  law  are  made 
payable  by  the  state  absolutely,  and  cannot 
be  taxed  against  the  defendant  on  conviction, 
or  to  such  costs  as  may  be  taxed  against  the 
prosecutor  or  foreman  of  the  grand  Jury,  in 
the  event  of  an  acquittal,  and  which,  if  con- 
victed, the  defendant  would  be  required  to 
pay,  and,  if  he  was  insolvent,  the  state  would 
be  liable  to  pay,  excepting  such  costs  as  the 
county  is  liable  to  pay." 

It  is  manifest  that  this  statute,  as  thus 
construed,  does  not  fix  an  absolute  liability 
upon  the  state  to  pay  the  items  in  question, 
and  it  has  been  brought  forward  into  several 
Codes,  without  material  change,  except  as  to 
the  omission  of  the  foreman  of  the  grand 
jury  as  it  now  appears  in  the  present  Code. 
The  trial  court  did  not  err  in  sustaining  the 
demurrer  to  this  feature  of  the  appellant's 
petition. 

[2]  The  local  act  of  Mobile  county  estab- 
lishing the  Inferior  court  (Acts  1898,  p.  1164), 
by  section  14  provides:  "That  the  said 
Judge  of  said  inferior  criminal  court  shall 
address  all  processes  of  whatever  nature  or 
kind  to  the  sheriff  of  Mobile  county,  who 
shall  either  himself  or  by  deputy  execute  the 
same.  When  required  by  the  said  judge,  the 
sheriff  shall  furnish  a  bailiff  for  the  said 
inferior  criminal  court  The  sheriff  shall  re- 
ceive no  fees,  but  as  compensation  for  the 
services  required  of  him,  and  for  furnishing 
the  bailiff,  he  shall  receive  $1,800  per  an- 
num, to  be  paid  monthly  out  of  the  county 
treasury."  We  are  of  the  opinion  that  this 
act  evinces  a  legislative  intent  to  exclude 
the  right  of  the  sheriff  to  charge  a  fee  for 
taking  bonds  from  defendants  under  war- 
rants issued  out  of  or  returnable  to  the  In- 
ferior court  The  taking  of  a  bond  pertains 
to  and  is  incident  to  the  execution  of  process 
of  said  court,  and  the  act  excludes  all  Idea 
of  any  fee  for  the  service  to  be  rendered  by 
the  sheriff  or  his  bailiff  in  connection  with 
the  execution  and  return  of  the  process  of 
said  court  by  giving  him  $1,800  per  year  as 
compensation  for  services  to  be  performed 
in  connection  with  said  court  This  act  has 
been  several  times  amended,  but  not  as  to 
said  section  14.  Moreover,  if  the  sheriff  was 
entitled  to  these  fees,  he  was  not  entitled  to 
collect  them  from  the  state  for  the  reason 
pointed  out  in  discussing  the  first  question. 

The  trial  court  did  not  err  in  sustaining 
the  demurrer  to  this  feature  of  the  petition. 
The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 

McCLELLAN,  SATRE,  and  SOMER- 
VILLE,  JJ.,  concur. 
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W.  L.  WELLER  &  SONS  v.  RENSFORD. 
(Supreme  Court  of  Alabama.    Jan.  13,  1914.) 

1.  Executors  and  Administrators  (f  228*)— 
Presentation  of  Claims. 

Under  Code  1907,  §|  2590,  2593,  providing 
that  claims  against  the  estate  of  a  decedent 
must  be  presented  within  12  months  after  ac- 
crual, or  within  12  months  after  the  granting 
of  letters,  and  that  the  presentation  may  be 
made  by  the  filing  of  the  claim  in  the  office  of 
the  judge  of  probate,  or  presentation  to  the  ad- 
ministrator, a  claim  may  be  duly  presented  by 
personal  presentation  to  the  administrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  819-828, 
827%;   Dec  Dig.  §  228.*] 

2.  Appeal  and  Errob  rt  682*)  —  Review  — 
Record— Questions  Presented. 

Where  the  bill  of  exceptions  does  not  con- 
tain a  motion  to  strike  a  plea  and  the  ruling 
thereon,  no  question  is  presented  for  review  on 
appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  2885,  2886;  Dec  Dig.  § 
682.*] 

3.  Executors  and  Administrators  (§  228*)— 
Claims— Presentation. 

Under  Code  1907,  §  2593,  providing  that 
the  presentation  of  claims  against  a  decedent 
may  be  made  by  filing  the  claim,  or  a  statement 
thereof,  in  the  "office"  of  the  judge  of  probate 
in  which  letters  were  granted,  there  is  no  au- 
thority to  present  the  claim  in  the  probate 
court,  nor  can  it  be  presented  in  the  court  of 
chancery. 

[Ed.  Note— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  8!  819-826, 
S27;  Dec  Dig.  §  228.*] 

4.  Pleading  (f  208*)— Demurrers— Specifi- 
cation. 

Under  Code  1907,  §  5340,  a  demurrer  must 
specify  the  errors  in  the  plea  attacked,  and, 
unless  it  does  so,  the  demurrer  is  properly 
overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ft  513-519;  Dec  Dig.  §  20&*] 

5.  Pleading  (J  860*)— Motions  to  Strike- 
Form. 

Motions  to  strike  pleadings  need  not  be  in 
writing,  although  it  is  the  better  practice. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1129-1146;  Dec  Dig.  §  360.*] 

6.  Pleading  (8  364*)— Motions  to  Strike- 
Allowance. 

Under  Code  1907,  §  5322,  providing  that 
if  any  pleading  is  unnecessarily  repeated,  it 
may  be  stricken  out  at  the  cost  of  the  party 
so  pleading,  exhibits  filed  which  do  not  aid 
the  pleading  are  properly  stricken. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ft  1156-1162;  Dec  Dig.  |  364.*] 

7.  Executors  and  Administrators  (§  228*)— 
Presentation  of  Claims— Mode. 

The  filing  of  a  suit  on  a  claim  against  the 
estate  of  a  decedent  is  a  sufficient  presentation 
of  the  claim  to  the  administrator  under  Code 
1907,  |  2593,  providing  for  that  form  of  presen- 
tation; but  the  mere  knowledge  of  the  exist- 
ence of  the  claim  on  the  part  of  the  executor 
or  administrator  will  not  prevent  the  operation 
of  the  statute  of  nonclaim. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ft  819-826, 
827% ;  Dec  Dig.  §  228.*] 

8.  Executors  and  Administrators  (8  228*) — 
Presentation  of  Claims— Sufficiency. 

The  filing  by  plaintiffs  of  a  petition  to  be 
allowed  to  intervene  in  a  suit  against  the  ad 


ministrator  of  a  decedent  upon  ft  claim  due 
from  the  decedent  is  not  sufficient  as  a  presen- 
tation of  a  claim  to  the  administrator  where 
the  petition  for  intervention  is  denied. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ft  819-826, 
827%;  Dec  Dig.  §  228.*] 

9.  Executors  and  Administrators  (|  221*) — 
Actions— Burden  of  Proof. 

In  a  suit  on  a  claim  due  from  a  decedent, 
the  plaintiff  has  the  burden  of  proving  presen- 
tation to  avoid  the  bar  arising  out  of  failure 
to  present  the  claim  within  12  months  after 
accrual  or  the  grant  of  letters  of  administra- 
tion. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ft  901-903%, 
1858,  1861-1863,  1865,  1866,  1871-1874,  1876; 
Dec  Dig.  8  221.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; E.  C.  Crowe,  Judge. 

Action  by  W.  L.  Weller  &  Sons  against 
Harry  Rensford,  as  administrator  in  assump- 
sit for  a  claim  against  his  decedent  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

Plea  6a  is  as  follows:  "Said  account  upon 
which  this  suit  is  based  is  barred  by  the 
statute  of  nonclaim,  because  the  same  was 
not  presented  within  12  months  after  the 
grant  of  letters  of  administration  on  said 
estate,  by  filing  the  same  and  a  statement 
thereof  in  the  office  of  the  judge  of  probate 
of  Jefferson  county,  in  which  office  letters 
were  granted,  and  having  the  same  docketed 
with  the  note  of  the  time  of  such  presenta- 
tion, properly  verified  by  the  oath  of  the 
claimant,  or  of  some  person  having  knowl- 
edge of  the  correctness  of  the  claim  stating 
that  the  amount  claimed  Is  justly  due,  or  to 
become  due  after  allowing  all  proper  credits." 

The  demurrers  to  plea  6a  were  as  follows: 
"For  that  the  probate  court  of  said  county 
is  not  the  only  court  having  jurisdiction  of 
the  same;  for  that  the  said  administration 
may  have  been  by  bill  filed  in  the  chancery 
court  pending  therein;  said  plea  does  not 
show  that  the  administration  of  said  es- 
tate is  not  removed  or  attempted  to  be  re- 
moved to  the  chancery  court,  and  that,  while 
there  pending,  the  said  claim  was  not  filed  as 
required  by  law;  said  plea  does  not  show 
that  the  probate  court  was  the  only  court 
having  jurisdiction  thereof  in  which  the  said 
estate  of  said  decedent  was  or  had  been 
pending." 

Sterling  A.  Wood  and  Clement  R.  Wood, 
both  of  Birmingham,  for  appellants.  Allen 
&  Bell,  of  Birmingham,  for  appellee. 

McCLELLAN,  J.  The  action,  instituted 
April  10,  1908,  is  by  the  appellants  against 
appellee,  and  seeks  the  recovery  of  an  In- 
debtedness created  by  appellee's  intestate, 
Tom  Rensford,  in  the  purchase  of  liquors, 
etc.,  from  appellants  for  intestate's  saloon 
business  in  the  city  of  Birmingham.  Tom 
Rensford  died  in  March,  1906,  and  Harry 
Rensford  was  constituted  the  administrator 
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of  his  estate  April  8, 1906.  The  Judgment  be- 
low was  in  favor  of  the  defendant  Apart 
from  other  questions  argued  for  appellants, 
the  result  on  this  appeal  is  determinable 
upon  the  considerations  to  be  stated. 

[1]  In  response  to  every  count  of  the  amend- 
ed complaint,  the  defendant  interposed  plea 
6a.  It  will  be  set  out  in  the  report  of  the 
appeal  This  plea  was  a  partial  assertion  of 
the  plaintiffs'  failure  to  present,  within  12 
months,  the  claim  against  intestate's  estate 
under  the  general  requirement  to  that  end 
prescribed  in  Code,  §  2590.  The  chief  asser- 
tion of  the  plea  is  that  the  claim  or  a  state- 
ment thereof  was  not  filed  in  the  probate  of- 
fice as  Code,  §  2593,  allows  to  avert  the  bar 
provided  in  Code,  $  2590.  While  the  plea  is 
not  Immaterial  on  Its  face,  it  Is  manifestly 
defective  as  a  plea  of  nonclaim  under  the 
statutes  noted  above,  for  that  its  averments 
do  not  exclude  personal  presentation  thereof 
to  the  administrator  as  decisions  here  have 
as  considered  effectual.  But,  as  will  later 
appear,  there  was  no  ground  of  demurrer 
taking  this  objection  to  the  plea  (6a). 

[2]  The  plaintiffs  made  a  motion,  which  Is 
set  out  alone  in  the  record  proper,  to  strike 
plea  6a  on  the  ground  that  "the  same  matter 
has  already  been  set  up  by  pleas  3,  4,  and 
5a  of  defendant"  It  appears  from  the  judg- 
ment entry  alone  that  the  motion  was  over- 
ruled. The  motion  and  ruling  thereon  not  be- 
ing shown  in  the  bill  of  exceptions,  the  mat- 
ter Is  not  reviewable  on  appeal.  Lynn  v. 
Bean,  141  Ala.  236,  244,  37  South.  515,  and 
cases  therein  cited.  See,  also,  Davis  v.  L. 
&  N.  R.  R.  Co.,  108  Ala.  660,  18  South.  687. 

[3, 4]  The  demurrer  to  plea  6a  consisted  of 
four  grounds.  It  is  difficult  to  understand 
the  theory  the  demurrant  intended  to  point 
out  in  these  grounds,  unless  it  was  that 
claims  against  estates  of  decedents  might  be 
presented  in  the  chancery  court  as  well  as 
in  probate  court  since,  for  purposes  of  ad- 
ministration of  estates,  their  jurisdictions 
are  concurrent  The  statute  (Code,  §  2593) 
contemplates,  as  an  alternative,  presentation 
by  following  a  certain  process  "in  the  pro- 
bate office."  No  provision  for  presentation 
to  the  "probate  court"  is  made,  and  none  for 
presentation  to  the  chancery  court,  in  the 
sense  the  demurrant  seems  to  have  had  in 
mind.  No  ground  of  the  demurrer  took  the 
point  before  indicated.  Our  statute  (Code,  § 
5340)  requires  specification  in  respect  of  ob- 
jections to  pleadings.  None  of  the  grounds 
assigned  were  at  all  apt  The  court  did  not 
err  in  overruling  them. 

[fi]  To  plea  6a  plaintiffs  filed  special  repli- 
cations 1  and  2.  No  general  replication  to 
Plea  6a  appears  in  the  record.  The  sub- 
stance of  these  special  replications  was  that, 
in  certain  litigation  (which  will  be  found 
folly  stated  in  Rensford.v.  Magnus,  150  Ala. 
288,  43  South.  853,  and  in  Weller  v.  Rens- 
ford,  164  Ala.  312,  51  South.  844)  instituted 
by  Magnus  &  Co.  against  Harry  Rensford, 
administrator,  and  others,  the  plaintiffs  (ap- 


pellants here)  filed  papers  stating  the  na- 
ture, amount,  etc.,  of  the  claim  now  sued  on, 
and  also  filed  papers  intending  the  Joinder  of 
appellants  in  the  petition  of  Magnus  &  Co. 
for  a  receiver  in  said  cause,  which  papers 
fully  described  the  said  claim  now  sued  on, 
and  from  this  premise,  in  the  first  special 
replication,  averred  "that  said  account  was 
presented  to  the  said  administrator,  or  filed 
in  court  as  required  by  law,  all  of  which 
was  duly  known  to  the  said  administrator, 
or  the  said  administrator  was  charged  with 
notice  thereof,"  and  from  the  like  premise, 
and  in  reiteration  of  the  averments  appear- 
ing in  the  first  special  replication,  in  the 
second  special  replication,  averred  that  there 
was  much  litigation  in  the  cause,  that  the 
administrator  appeared  therein,  as  did  the 
plaintiffs  (appellants  here),  that  appellants 
filed  the  said  petition  to  join  in  the  applica- 
tion for  a  receiver,  "and  that  subsequently, 
and  while  said  cause  was  pending  therein, 
these  plaintiffs  further  appeared  in  said 
court,  and  on,  to  wit  November  15,  1906,  fil- 
ed their  petition  and  claim  therein  in  man- 
ner and  form  required  by  law,  •  *  •  and 
that  thereby  their  said  claim  was  duly  pre- 
sented to  the  said  estate,  and  filed  in  manner 
and  form  as  required  by  law."  As  exhibits 
to  these  replications,  authenicated  copies  of 
the  papers,  etc.,  referred  to  in  them  were 
filed.  On  defendant's  (appellee)  verbal  mo- 
tion these  exhibits  were  stricken  from  the 
pleading.  Motions  are  not  imperatively  re- 
quired to  be  in  writing,  though  in  such  cir- 
cumstances as  here  appear  it  is  better  that 
they  be  reduced  to  writing.  Whether  they 
should  be  written  is  a  matter  within  the 
discretion  of  the  trial  court  Motions  of  the 
character  here  presented  are  not  pleadings. 
Commissioners'  Court  of  Chilton  County  v. 
State  ex  rel.  Ky.  Co.,  146  Ala.  439,  442,  41 
South.  463. 

[I]  The  matter  contained  in  these  exhibits, 
covering  four  pages  of  this  transcript  was 
surplusage.  The  averments  of  the  replica- 
tions drew  no  strength  from  them.  The  mat- 
ters of  fact  relied  on  to  show  presentation 
were  as  amply  averred  without  as  with  the 
contents  of  the  exhibits.  There  was  no  error 
in  sustaining  the  motion  to  strike.  Code,  § 
5322. 

To  the  special  replications,  defendant  sep- 
arately demurred.  The  court  sustained  the 
demurrers. 

The  law  of  this  state  with  respect  to  the 
proper  presentation  of  claims  against  the  es- 
tates of  decedents  has  been  too  often  stated 
to  require  extended  repetition  at  this  time. 
The  annotated  statutes  and  digests  of  de- 
cisions render  it  completely  accessible. 

[7]  It  is  clear  from  the  replications  that 
no  reliance  was  placed  upon  a  filing  in  the 
probate  office  of  the  claim  sued  on.  The 
only  other  means  of  presentation  left  to  be 
availed  of  is  that  comprehended  in  the  term, 
"personal  presentation  to  the  administrator." 
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Within  this  descriptive  phrase  Is  included 
such  acts  In  the  premises  as  definitely  brings 
the  claim  against  the  estate  of  his  intestate 
to  his  particular  attention,  and  manifests  a 
purpose  to  enforce  payment  thereof  against 
the  estate.  Suit  upon  the  claim  or  demand 
against  the  personal  representative  Is  of  this 
class,  and  when  suit  is  instituted  within  the 
statutory  period,  and  continuously  presented, 
that  operates  a  presentation  of  the  claim 
sued  on. 

"Mere  knowledge  of  the  existence  of  a 
claim  on  the  part  of  an  executor  or  ad- 
ministrator, no  matter  how  full  and  com- 
plete it  may  be,  will  not  prevent  the  opera- 
tion of  the  statute  of  nonclaim."  Allen  v. 
Elliott,  67  Ala.  432. 

[I]  It  appears  from  the  special  replica- 
tions that  the  plaintiffs  (here)  were  not  par- 
ties to  the  litigation  therein  mentioned.  They 
sought  to  be  let  in  to  litigate.  164  Ala.  312, 
51  South.  344.  This  was  denied  them.  Ob- 
viously what  they  there  did,  or  undertook  to 
do,  did  not  constitute  a  suit  on  their  claim. 
So  the  proposition  of  the  replications  is  re- 
solved into  the  theory  the  pleader  therein 
plainly  manifested,  viz.:  That  mere  notice, 
not  actual  presentation,  to  an  executor  or  ad- 
ministrator of  a  claim  against  the  estate  in 
his  care  Is  a  presentation,  If  such  notice  Is 
effected  within  the  statutory  period.  The 
quotation  (ante)  from  Allen  and  Elliott  Is  op- 
posed to  the  theory.  These  decisions,  and 
others  might  be  added,  require  the  like  con- 
clusion: Floyd  v.  Clayton,  67  Ala.  265;  Smith 
v.  Fellows,  58  Ala.  467. 

The  counsel  for  appellants  attaches  undue 
Importance,  as  well  as  misinterprets,  the 
word  "Impliedly,"  as  employed  by  Judge 
Stone,  on  page  472,  In  Smith  v.  Fellows.  The 
effect  of  the  strong  language  elsewhere  used, 
In  this  connection,  In  that  case  entirely  re- 
futes any  notion  that  there  may  be  an  effec- 
tive presentation  as  the  result  of  implication. 
The  term  "Impliedly,"  as  there  used,  has  ref- 
erence only  to  the  claimant's  purpose  to  look 
to  the  estate  for  payment  of  his  claim.  An- 
terior to  that — in  order  to  effect  a  valid  pres- 
entation— the  claim  must  "be  brought  to  the 
attention  of  the  personal  representative"  in 
such  sort  as  to  accomplish  the  object  the 
statutes  intend.  It  appears  from  the  replica- 
tions that  this  essential  drawing  of  the  claim 
to  the  particular  attention  of  the  administra- 
tor is  asserted  to  have  been  effected  only  by 
reason  of  the  fact  that  the  claim  was  filed  in 
the  cause  mentioned — a  cause  to  which  the 
administrator  was  a  party  respondent.  The 
alternative  in  the  averment  quoted  before 
from  the  first  replication  gives  unmistakable 
evidence  of  this.  The  other  replication  la 
less  effectual  for  Its  purpose,  for  that,  aside 
from  a  general  statement,  as  from  the  prem- 
ise of  fact  therein  laid,  that  the  claim  was 
presented  as  required  by  law,  it  Is  averred 
that  the  claim  was  duly  presented  to  the  es- 


tate, and  filed  as  required — a  very  distinct 
act  from  one  that  Imparts  presentation  to  the 
personal  representative. 

There  Is  no  authority,  statutory  or  other- 
wise, for  the  effectuation  of  a  valid  presenta- 
tion, to  avert  the  bar  of  the  statute,  of  a 
claim  against  a  decedent's  estate  by  simply 
filing  it,  however  complete  the  statement  of 
it,  In  the  chancery  court  The  demurrers  to 
the  replications  were  properly  sustained. 

[8]  The  court  gave,  for  the  defendant  (ap- 
pellee) charge  12,  as  follows:  "If  you  believe 
the  evidence  In  this  case,  you  should  find 
for  defendant  on  his  plea  6a."  The  respec- 
tive counsel  treat  this  as  the  general  affirma- 
tive charge  for  the  defendant  Such  was  Its 
effect  The  burden  of  proof  was  upon  the 
plaintiff  to  show  presentation  to  avert  the 
bar  of  nonclaim  asserted  In  plea  6a.  Mitchell 
v.  Lea,  57  Ala.  46;  Kornegay  v.  Mayer,  135 
Ala.  141,  33  South.  86.  The  bill  purports  to 
contain  all  the  evidence.  On  the  evidence 
shown,  the  plaintiffs  did  not  discharge  the 
burden  to  show  presentation,  to  avoid  the  bar 
as  pleaded  In  plea  6a.  Hence  the  court  did 
not  err  in  giving,  at  defendant's  request, 
charge  12. 

The  judgment  must  be  affirmed. , 

Affirmed. 

ANDERSON,  SAYRE,  and  SOMERVILLE, 
JJ.,  concur. 


PALMER  v.  SULZBT. 
(Supreme  Court  of  Alabama.    Jan.  13,  1914) 

1.  Mortgages  (§  446*)— Foreclosure— Bill- 
Origin  of  Debt. 

Since  notes  secured  by  a  mortgage  on  real 
estate  imported  a  consideration,  It  was  not  nec- 
eBgary  that  a  bill  to  foreclose  the  mortgage 
should  allege  the  origin  of  the  debt  and  the 
nature  of  the  consideration  for  which  the  note* 
were  given. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  8  1816;   Dec.  Dig.  |  446.*] 

2.  MOBTGAGES  (I  890*)— FORECLOSURE— METH- 
OD—BlIX  in  Equity— Remedy  by  Sale. 

Equity  has  jurisdiction  to  foreclose  a  mort- 
gage, notwithstanding  there  is  a  power  of  sale 
contained  therein. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  5  1156;  Dec  Dig.  §  890.*] 

Appeal  from  Chancery  Court,  Jefferson 
County ;  A.  H.  Benners,  Chancellor. 

Bill  by  James  F.  Sulzby  against  Mrs.  Mary 
Palmer  to  foreclose  mortgage.  From  a  de- 
cree overruling  demurrers  to  the  bill,  re- 
spondent appeals.  Affirmed. 

Thompson  ft  Thompson,  of  Birmingham, 
for  appellant  James  A.  Mitchell  and  W.  T. 
Hill,  both  of  Birmingham,  for  appellee. 

SAYRE,  J.  [1]  Bill  to  foreclose  a  mort- 
gage averring  that  .defendant  was  Indebted 
by  promissory  notes  executed  by  defendant 
and  secured  by  the  mortgage.  Defendant  de- 
murred to  the  bill  on  the  ground  that  it 
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should  contain  specifications  as  to  the  origin 
of  the  debt  and  the  nature  of  the  considera- 
tion for  which  the  notes  were  given.  Oar 
judgment  is  that  the  averments  of  the  bill 
in  this  respect  were  sufficient.  The  notes  im- 
ported a  consideration,  and  that  was  enough. 
Hunley  v.  Lang,  5  Port  157. 

[2]  Defendant  also  demurred  to  the  bill 
because  complainant  had  ample  remedy  un- 
der the  power  of  sale  in  the  mortgage.  All 
the  authorities  concur  that  the  jurisdiction 
of  equity  exists  as  well  where  there  is  a 
power  to  sell  as  where  there  is  none.  Mc- 
Gowan  v.  Branch  Bank  of  Mobile,  7  Ala.  828 ; 
Vaughan  v.  Marable,  64  Ala.  67. 

There  was  no  error  in  the  ruling  on  demur- 
rer. 

Affirmed. 

ANDERSON,  McODELLAN,  and  SOMER- 
VILLE,  JJ„  concur. 


MINTO  v.  STATE. 

(Court  of  Appeals  of  Alabama.    Nov.  20,  1918. 
On  Application  for  Rehearing.) 

L  Ckivinal  Law  (I  1218*)— Sentenc*. 

Under  Code  1907,  |  7620,  providing  that, 
in  cases  in  which  the  sentence  to  hard  labor  is 
for  12  months  or  less,  a  party  must  be  sen- 
tenced to  imprisonment  in  the  county  jail  or 
to  hard  labor  for  the  county,  a  sentence,  in  a 
prosecution  for  keeping  a  gaming  table,  of  6 
months  in  the  penitentiary  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3320-3328;  Dec.  Dig.  ft 
1218.*] 

2  OmanAX  Law  (|  996*)  —  Judgment  — 
Amendment  and  Correction  —  Authokitt 
or  Court. 

Where  a  judgment  of  the  appellate  court 
affirming  a  judgment  of  conviction  was  void 
in  so  far  as  the  sentence  was  concerned,  the 
court  could,  at  the  same  term,  correct  such 
judgment  and  impose  a  lawful  sentence,  not- 
withstanding part  of  the  void  sentence  may 
have  been  executed,  since,  as  the  first  sentence 
was  void,  it  was  not  a  double  punishment  for 
the  same  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §$  1483,  2629,  2544-2546; 
Dec.  Dig.  f  996>] 

On  Application  for  Rehearing. 

8.  Habeas  Corpus  (f  4*)  —  Existence  or 
Remedy  bt  Appeal. 
Habeas  corpus  cannot  be  used  to  obtain  a 
discharge  from  an  illegal  sentence,  so  long  as 
the  party  complaining  has  a  remedy  by  ap- 
peal 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  4;  Dec.  Dig.  §  4.*] 

Appeal  from  City  Court  of  Montgomery; 
Gaston  G outer,  Judge. 

Mike  Minto  was  convicted  of  keeping  a 
gaming  table,  and  he  appeals.  Former  opin- 
ion (see  8  Ala.  App.  806,  62  South.  376),  af- 
firming a  judgment  of  the  lower  court,  modi- 
fied, and  the  judgment  of  the  lower  court  re- 
versed and  remanded,  in  part 


Hill,  Hill,  Whiting  ft  Stern,  of  Montgom- 
ery, for  appellant  R.  C.  Brickell,  Atty.  Gen., 
and  W.  L.  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

WALKER,  P.  J.  [1, 1]  In  the  opinion  here- 
tofore rendered  in  this  case,  the  court  consid- 
ered the  questioned  rulings  of  the  trial  court 
in  the  proceedings  which  led  to  the  conviction 
of  the  appellant  It  is  only  since  the  rendi- 
tion of  that  opinion  that  the  fact  has  been 
called  to  the  attention  of  the  court,  or  has  been 
noticed  by  it,  that  by  the  judgment  appealed 
from,  rendered  on  a  verdict  of  guilty  which 
assessed  against  the  defendant  only  a  fine, 
he  was  sentenced  to  imprisonment  in  the  pen- 
itentiary for  a  term  of  six  months.  This 
sentence  was  not  authorized  by  law,  as  the 
statute  (Code,  |  7620)  provides  that  "in  all 
cases  in  which  the  imprisonment  or  sentence 
to  hard  labor  is  twelve  months  or  less,  the 
party  must  be  sentenced  to  imprisonment  in 
the  county  jail,  or  to  hard  labor  for  the  coun- 
ty." It  is  plain  that,  so  far  as  the  sentence 
of  the  defendant  to  imprisonment  is  concern- 
ed, the  judgment  of  the  trial  court  should 
have  been  reversed.  Robinson  v.  State,  6  Ala. 
App.  13,  60  South.  558.  As  the  judgment  of 
this  court  in  the  case  was  rendered  during 
its  present  term,  that  judgment  is  subject  to 
be  recalled  or  to  be  changed  in  any  respect  in 
which  a  change  of  it  may  be  required  to  make 
it  conform  to  the  law,  unless,  by  reason  of 
the  existence  of  some  special  state  of  facts, 
the  court  has  lost  the  power  to  render  such 
judgment  in  disposing  of  the  appeal  as  should 
have  been  rendered.  It  is  urged  by  the  coun- 
sel for  the  appellant  that  this  court  cannot 
now  take  such  action  as  will  result  in  the 
imposition  upon  the  appellant  of  a  legal 
sentence  to  imprisonment  or  to  hard  labor, 
as  it  may  be  that,  in  consequence  of  the 
judgment  of  affirmance  heretofore  rendered, 
he  has  served  part  of  the  unauthorized  sen- 
tence to  imprisonment  in  the  penitentiary. 
There  is  nothing  in  the  record  to  indicate 
that  any  part  of  such  sentence  has  been  exe- 
cuted. But,  whether  or  not  the  defendant 
has  commenced  the  imprisonment  provided 
for,  the  fact  does  not  deprive  this  court  of 
the  power  to  make  such  disposition  of  the 
case  brought  into  it  by  the  appeal  as  will  re- 
sult in  the  correction  of  the  error  commit- 
ted by  the  trial  court  in  imposing  a  sentence 
not  authorized  by  law.  The  defendant  could 
not  have  served  any  part  of  a  former  sen- 
tence of  imprisonment,  as  there  has  been  no 
such  sentence  which  the  law  can  recognize. 

We  are  cited  to  rulings  to  the  effect  that, 
when  a  defendant  in  a  criminal  case  has 
paid  his  fine  or  his  imprisonment  has  begun, 
the  court  has  no  power  to  recall  him  to  re- 
voke his  former  sentence  and  impose  one 
which  inflicts  a  greater  punishment  12  Cyc. 
783,  784,  and  authorities  there  cited.  In  the 
cases  cited,  the  sentence  first  imposed  was 
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one  which  the  court  had  the  power  to  Im- 
pose. In  such  a  case  It  has  been  deemed 
that  to  permit  the  imposition  of  another  sen- 
tence after  the  one  first  imposed  had  been 
wholly  or  partially  executed  would  be  in  con- 
travention of  the  rule  against  any  one's 
being  twice  lawfully  punished  for  the  same 
offense.  Ex  parte  Lange,  18  Wall.  163,  21  L. 
Ed.  872;  State  v.  Meyer,  86  Kan.  793,  122 
Pac.  101,  40  L.  R.  A.  (N.  S.)  90,  94,  Ann.  Cas. 
1913C,  278.  The  reason  which  supports  this 
prohibition  of  a  second  sentence  cannot  apply 
when  the  first  sentence  was  a  void  one,  or, 
in  the  eye  of  the  law,  no  sentence  at  all.  The 
sentence  first  imposed  cannot  be  treated  as 
valid,  for  the  purpose  of  preventing  the  im- 
position of  another  one,  and  at  the  same  time 
ns  void  for  the  purpose  of  enabling  the  de- 
fendant to  obtain  a  discharge  from  any  re- 
straint under  it  We  do  not  find  that  any- 
thing has  occurred  which  is  entitled  to  be 
given  the  effect  of  disabling  this  court  to 
render  such  judgment  as  the  facts  disclosed 
by  the  record  call  for. 

As  it  has  been  found,  as  was  stated  in  the 
opinion  heretofore  rendered,  that  no  error 
was  committed  which  would  warrant  a  re- 
versal of  the  Judgment  of  conviction,  and 
as  the  error  above  pointed  out  affects  the 
judgment  appealed  from  only  so  far  as  con- 
cerns its  imposition  of  punishment,  the  form- 
er judgment  of  affirmance  will  be  set  aside, 
and  a  judgment  will  be  rendered  affirming 
the  judgment  appealed  from,  except  as  to  the 
part  of  it  which  dealt  with  the  sentence  to 
be  imposed  upon  the  defendant,  reversing 
such  judgment  as  to  that  part  of  it,  and  re- 
manding the  cause,  to  the  end  that  the  de- 
fendant be  sentenced  as  required  by  law. 

Affirmed  in  part,  reversed  in  part,  and  re- 
manded. 

On  Application  for  Rehearing. 

[S]  In  the  brief  filed  in  support  of  the  ap- 
pellant's application  for  a  rehearing  as  to 
the  reversal  of  the  part  of  the  Judgment  of 
the  trial  court  which  imposed  a  sentence  of 
imprisonment  in  the  penitentiary  and  the 
remandment  of  the  cause  for  the  imposition 
of  a  sentence  authorized  by  law,  it  is  ur- 
gently contended  that  the  ruling  made  in 
the  case  of  Ex  parte  Lange,  18  Wall.  163,  21 
L.  Ed.  872,  and  the  opinion  rendered  in 
support  of  that  ruling,  demonstrate  the  in- 
correctness of  conclusions  stated  by  us  in 
disposing  of  the  feature  of  the  case  just  men- 
tioned. We  think  that  the  opinion  rendered 
in  the  recent  case  of  Ex  parte  Spencer,  228 
U.  S.  652,  33  Sup.  Ct  709,  57  L.  Ed.  1010, 
furnishes  a  sufficient  answer  to  this  conten- 
tion. What  was  said  in  that  opinion  shows 
that  the  facts  in  the  case  of  Ex  parte  Lange 
were  materially  different  from  those  in  the 
case  at  bar,  and  that  such  a  ruling  as  was 
made  in  that  case  would  not  be  a  proper  one 
In  a  case  situated  as  the  one  at  bar  was 
when  the  Judgment  of  reversal  was  render- 


ed.  The  case  of  Ex  parte  Lange  was.  there 
recognized  as  one  of  a  subsequent  sentence 
being  unauthorized  because  there  was  a  le- 
gal part  of  the  former  sentence  which  had 
already  been  satisfied,  the  court  saying  of 
that  case:  "In  that  case  a  circuit  court  of 
the  United  States  imposed  a  sentence  of  a 
fine  of  $200  and  one  year's  imprisonment, 
the  statute  authorizing  only  a  fine  or  Impris- 
onment. The  fine  was  paid,  and  on  the  next 
day  the  prisoner  was  brought  before  the 
court  by  habeas  corpus  and  an  order  was  en- 
tered vacating  the  former  judgment  and  the 
prisoner  again  sentenced  to  one  year's  im- 
prisonment  It  was  held  that  the  court  had 
not  the  power  to  vacate  the  judgment  and 
resentence  the  prisoner;   that  such  action 
was  double  punishment  for  his  offense,  the 
legal  part  of  the  former  sentence  having  been 
satisfied.  It  was  further  held  that  the  judg- 
ment was  void,  not  merely  erroneous,  and 
that  the  prisoner  was  entitled  to  be  dis- 
charged, upon  petition  in  habeas  corpus." 
And  it  was  held  in  Ex  parte  Spencer  that 
the  result  which  was  proper  under  the  facts 
presented  in  the  case  of  Ex  parte  Lange  could 
and  should  be  avoided,  where  the  unauthor- 
ized sentence  complained  of  is  the  subject  of 
review  by  an  appellate  court,  which  is  vested 
with  the  power  to  change  or  modify  it  or  to 
reverse  the  judgment,  with  directions  for  the 
imposition  of  a  lawful  sentence.   In  this  con- 
nection it  was  said:  "When  the  orderly  pro- 
cedure of  appeal  is  employed,  the  case  is  kept 
within  the  control  and  disposition  of  the 
courts,  and,  if  the  judgment  be  excessive  or 
illegal,  It  may  be  modified  or  changed  and 
complete  justice  done,  as  we  have  said,  to 
the  prisoner  and  the  penalties  of  the  law- 
satisfied  as  well."   In  the  case  at  bar,  the 
term  at  which  the  former  judgment  of  af- 
firmance had  been  rendered  not  having  ex- 
pired, the  power  conferred  by  the  appeal  up- 
on this  court  to  review  the  judgment  appeal- 
ed from  and  to  reverse  that  judgment  in 
whole  or  as  to  any  part  of  it  which  might 
be  found  not  to  be  in  conformity  with  the 
law  remained  unimpaired  up  to  the  time  of 
the  reversal  of  a  part  of  that  Judgment  and 
the  remandment  of  the  cause.    While  the 
case  remained  in  this  situation,  this  court 
could  not  be  deprived  of  its  power  to  change 
or  modify  its  former  judgment  by  the  con- 
duct of  the  appellant  in  refraining  from 
making  in  this  court  any  complaint  of  the 
judgment  appealed  from,  because  of  the  il- 
legality of  part  of  the  sentence  which  it 
imposed,  and  then,  when  the  sentence  the  il- 
legality of  which  he  had  not  called  to  the 
attention  of  this  court  was  put  into  execu- 
tion, availing  himself  of  that  ground  of  ob- 
jection on  a  petition  in  habeas  corpus  to  an- 
other court    The  writ  of  habeas  corpus  is 
not  to  be  permitted  to  be  used  to  obtain  a 
discharge  from  an  illegal  restraint,  so  long 
as  the  party  complaining  may  be  protected 
against  it  by  an  appellate  court  which  still 
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retains  the  power  to  require  a  legal  sentence 
to  be  substituted  for  the  illegal  one  which 
is  complained  of. 
Application  for  rehearing  overruled. 


ADAMS  v.  STATE. 

(Court  of  Appeals  of  Alabama.    June  6,  1913. 
On  Application  for  Rehearing, 
Nov.  20,  1913.) 

1.  Crihinal  Law  (§  404*)— Evidence— Gam- 
ing Table. 

Where,  In  a  prosecution  for  keeping  a 
gaming  table,  there  was  evidence  that  accused 
and  others  used  a  small  table  in  a  certain  room 
for  gaming,  and  that  defendant  received  a  "take- 
out,7' it  was  permissible  to  exhibit  to  the  jury 
a  large  table  with  figures  on  it  of  a  kind  com- 
monly used  in  playing  games  of  chance,  which 
was  found  in  the  same  room  when  the  officers 
entered  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  873,  891-893,  1457;  Dec. 
Dig.  |  404.*] 

2.  Criminal  Law  (8  1122*)— Instructions— 
Weighing  Evidence. 

In  the  absence  of  a  showing  in  the  record 
as  to  the  connection  in  which  the  court  stated 
in  its  oral  charge  the  expression  "you  are  not 
bound  by  a  preponderance  of  the  evidence,"  it 
cannot  be  said  that  the  statement  was  improp- 
er, as  it  would  be  presumed  that  it  was  a  part 
of  the  instruction  as  to  the  evidence  required 
to  convict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |f  2940-2946;  Dec.  Dig.  § 
1122.*] 

3.  Criminal  Law  (5  580*)— Evidence— Sue - 

riCIENOY. 

The  jury  is  not  bound  to  convict  in  a 
criminal  case,  on  the  mere  preponderance  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1266;  Dec.  Dig.  §  560.*] 

4.  Criminal  Law  (§  757*)  —  Instructions  — 
Consideration  or  Evidence. 

A  request  to  charge  that  if,  after  consid- 
ering all  the  evidence  in  the  case,  the  jury  be- 
lieved that  a  certain  witness  exhibited  malice 
toward  accused  that  they  might  disregard  the 
evidence  was  properly  refused,  since  it  permit- 
ted the  jury  to  disregard  such  witness'  evidence 
because  of  his  ill  will,  even  though  they  be- 
lieved it  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1772-1785;  Dec.  Dig.  | 
757.*] 

5.  Criminal  Law  (8  757*)  —  Instructions  — 
Weight  or  Evidence. 

The  court  could  not  instruct  the  jury  as 
to  the  weight  to  be  given  the  evidence  of  a 
particular  witness,  should  they  find  that  he  held 
malice  toward  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §9  1772-1785;  Dec.  Dig.  § 
757.*) 

On  Application  for  Rehearing. 

6.  Criminal  Law  (i  1133*)  —  Appeal  —  Re- 
mand fob  Resentence. 

Where  accused  did  not  raise  the  question 
of  the  illegality  of  the  sentence  imposed  on  ap- 
peal, and,  after  the  judgment  of  conviction 
was  Affirmed,  submitted  himself  to  the  execu-, 
tion  of  the  illegal  sentence,  the  fact  that  he 
had  partially  executed  such  sentence  would  not 
prevent  the  Supreme  Court  at  the  same  term 


at  which  the  judgment  of  affirmance  was  ren- 
dered, from  setting  aside  such  judgment  and 
reversing  the  judgment  of  conviction  as  to  the 
part  imposing  sentence  and  remanding  the  case 
tor  proper  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2984;  Dec  Dig.  §  1133.*] 

Appeal  from  City  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

James  Adams  was  convicted  of  keeping  a 
gaming  table,  and  appeals.  Affirmed. 

Charge  2  referred  to  in  the  opinion  is  as 
follows:  "The  court  charges  the  Jury  that  if, 
after  a  consideration  of  all  the  evidence  in 
this  case,  you  believe  that  the  witness  Will 
Jackson  exhibited  malice  or  ill  will  against 
defendant,  then  you  may  disregard  his  evi- 
dence." 

L.  A.  Sanderson,  of  Montgomery,  for  appel- 
lant R.  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  The  Indictment  charged 
that  the  defendant  kept,  exhibited,  or  was 
Interested  or  concerned  in  keeping  or  exhibit- 
ing, a  gaining  table  for  gaming.  Code,  J 
6985.  There  was  evidence  tending  to  prove 
that  the  defendant  with  several  others  en- 
gaged in  a  game  of  hazard  for  money,  a 
small  table  in  a  room  on  the  second  story  of 
a  building  being  used  for  the  purpose ;  that 
the  defendant  received  a  "take-out"  in  this 
game;  that  he  had  been  seen  in  the  same 
room  on  another  occasion;  that,  when  dur- 
ing the  game  testified  about  there  was  a 
knocking  on  the  locked  door  at  the  foot  of  the 
stairs  leading  to  the  room  mentioned,  the  de- 
fendant was  the  person  who  went  down  and 
opened  the  door ;  whereupon  a  deputy  sheriff 
entered  and  arrested  the  participants  in  the 
game. 

[1]  Over  the  defendant's  objection,  the 
prosecution  was  permitted  to  exhibit  to  the 
jury  a  large  table  with  figures  on  it,  of  a  kind 
that  is  used  in  playing  a  game  of  chance, 
which  the  evidence  tended  to  show  was  found 
in  the  same  room  when  the  game  above  men- 
tioned was  interrupted.  We  are  of  opinion 
that  this  evidence  was  competent  The  pres- 
ence of  such  a  gambling  device  in  the  same 
room  was  a  circumstance  having  some  tend- 
ency to  ehed  light  on  the  import  of  the  con- 
duct of  the  defendant,  which  was  deposed  to. 
That  conduct,  considered  without  reference  to 
its  surroundings,  might  have  been  regarded 
as  equivocal  and  as  not  clearly  Indicating 
that  the  defendant  was  Interested  or  concern- 
ed in  keeping  or  exhibiting  a  table  for  gam- 
ing ;  whereas,  if  it  was  permitted  to  be  look- 
ed at  in  the  light  of  the  fact  that  the  scene 
of  it  was  a  room  in  which  was  kept  a  table 
plainly  adapted  to  use  for  gambling  purposes, 
all  reasonable  doubt  as  to  its  indicating  the 
commission  by  the  defendant  of  the  offense 
with  which  he  was  charged  might  be  reniov- 
I  ed.   When  the  contention  is  that  the  defend- 
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•  ant's  receipt  of  a  toll  or  pay  for  gaming  con- 
ducted on  a  table  In  a  room  over  which 
he  appeared  to  exercise  some  control  or  su- 
pervision signified  that  he  kept  or  exhibited, 
or  was  interested,  or  concerned  in  keeping  or 
exhibiting,  the  table  for  gaming,  it  is  not 
to  be  denied  that  the  presence  in  the  same 
room  of  another  table  plainly  adapted  to 
gambling  purposes  may  be  regarded  as  a 
circumstance  having  some  tendency  to  sup- 
port the  contention  and  to  negative  a  conclu- 

*  sion  that  the  conduct  of  the  defendant  In- 
dicated merely  his  participation  in  an  isolat- 
ed game  of  chance  rather  than  that  he  was 
interested  or  concerned  in  keeping  or  exhibit- 
ing the  table  for  gaming. 

[2,3]  The  record  does  not  show  In  what 
connection  the  court  used  in  its  oral  charge, 
the  expression  which  was  excepted  to:  "You 
are  not  bound  by  a  preponderance  of  the  evi- 
dence." The  contrary  not  appearing,  it  may 
be  presumed  that  the  statement  was  made  in 
the  course  of  the  court's  instruction  to  the 
jury  as  to  the  evidence  required  to  warrant 
a  conviction.  Used  in  6uch  a  connection,  the 
statement  may  have  been  an  entirely  proper 
one,  as  a  Jury  is  not  bound  to  convict  in  a 
criminal  case  on  a  mere  preponderance  of  the 
evidence.  Shields  v.  State,  104  Ala.  35,  42, 16 
South  86,  63  Am.  St  Rep.  17.  It  is  not  made 
to  appear  that  the  expression  was  one  of 
which  the  defendant  properly  could  complain. 

[4, 1]  Written  charge  2  requested  by  the 
defendant  was  properly  refused.  Under  it 
the  Jury  might  have  disregarded  the  testi- 
mony of  a  witness,  if  they  found  that  he 
exhibited  ill  will  or  malice  against  the  de- 
fendant, though  they  were  convinced  that  the 
witness  spoke  the  truth.  Besides,  it  is  not 
the  province  of  the  court  to  instruct  the  Jury 
as  to  the  weight  to  be  given  to  the  testimony 
of  a  particular  witness  because  of  his  malice 
or  111  will.  Norwood  v.  State,  118  Ala.  134, 
24  South.  53. 

Affirmed. 

On  Application  for  Rehearing. 

[I]  We  are  of  opinion  that,  for  reasons 
stated  in  opinions  delivered  In  the  case  of 
Minto  v.  State,  64  South.  369,  the  court  prop- 
erly set  aside  the  Judgment  of  affirmance  in 
this  case,  reversed  the  Judgment  appealed 
from  as  to  the  part  of  it  relating  to  the 
sentence  imposed,  and  remanded  the  case,  to 
the  end  that  the  appellant  be  sentenced  as  re- 
quired by  law.  In  the  argument  of  the  coun- 
sel for  the  appellant  in  support  of  his  appli- 
cation for  a  rehearing  as  to  that  action  of 
the  court,  it  is  suggested,  as  a  ground  of  ob- 
jection to  the  propriety  of  it,  that  at  the 
time  it  was  taken  the  appellant  had  already 
begun  to  serve  the  unauthorized  sentence 
to  the  penitentiary.  Prior  to  the  action  re- 
ferred to  being  taken  by  the  court  in  re- 
sponse to  a  suggestion  made  by  the  Attorney 
General  that,  under  the  verdict  rendered,  the 
appellant  .should  have  been  sentenced  to  im- 
prisonment in  the  county  jail  or  to  hard 


labor  for  the  county  instead  of  to  Imprison- 
ment in  the  penitentiary,  the  appellant  had 
in  no  way  called  to  the  attention  of  this 
court,  or  to  the  trial  court,  so  far  as  the 
record  indicates,  the  illegality  of  the  sen- 
tence imposed  upon  him.    In  the  oral  and 
written  arguments  made  in  his  behalf  by 
his  counsel  in  this  court,  the  judgment  ap- 
pealed from  was  complained  of  solely  be- 
cause of  rulings  of  the  trial  court  made  prior 
to  the  rendition  of  the  verdict  and  the  im- 
position of  the  sentence.  And,  after  the  af- 
firmance of  that  judgment,  the  appellant 
submitted  to  the  sentence  which  had  been 
imposed  upon  him  being  put  into  execution, 
without  ever  having  raised  a  question  as  to 
the  legality  of  such  a  sentence  following  the 
verdict  which  had  been  rendered.   So  it  ap- 
pears that  the  appellant,  while  he  had  full 
opportunity  in  this  court  to  complain  of  the 
illegality  of  the  sentence,  attacked  the  judg- 
ment appealed  from  only  upon  other  grounds 
which  involved  no  question  of  the  power  of 
the  court  to  impose  such  a  sentence  on  the 
verdict  rendered,  and,  after  that  Judgment 
was  affirmed,  submitted  himself  to  the  exe- 
cution of  the  sentence  which  it  imposed,  still 
without  suggesting  its  illegality.   In  view  of 
these  facts,  we  are  not  of  opinion  that  the 
partial  execution  of  that  illegal  sentence 
constitutes  an  obstacle  in  the  way  of  the 
exercise  by  this  court,  promptly  upon  the  il- 
legality of  the  sentence  being  called  to  its 
attention,  of  the  power  over  the  judgment 
appealed  from  which  it  retained  during  the 
term  at  which  the  judgment  of  affirmance 
was  rendered.    If  the  partly-executed  sen- 
tence had  been  merely  erroneous  or  voidable, 
and  not  void,  an  insuperable  obstacle  in  the 
way  of  the  substitution  of  another  sentence 
in  its  place  would  have  been  the  lack  of 
power  to  punish  an  offender  twice  for  the 
same  offense.   But,  while  the  appellant  could 
not  lawfully  be  detained  under  the  void  sen- 
tence, yet,  so  long  as  his  case  is  under  the 
control  of  a  court  vested  with  the  power  to 
have  a  legal  sentence  substituted  for  the  il- 
legal one,  his  submission  without  complaint 
to  the  partial  execution  of  the  illegal  sen- 
tence is  not  to  be  permitted  to  deprive  that 
court  of  the  power  to  have  the  Judgment 
imposing  it  corrected  so  as  to  make  it  con- 
form to  the  law.  In  that  court,  while  it  still 
retained  such  power  over  the  case,  until  the 
illegality  of  the  sentence  is  in  some  way  call- 
ed to  its  attention,  the  appellant's  submission 
without  complaint  to  its  partial  execution 
is  not  to  be  regarded  otherwise  than  as  vol- 
untary.  He  cannot,  while  the  Judgment  ap- 
pealed from  still  is  under  the  control  of  this 
court,  escape  the  penalty  to  which  the  law 
subjects  him  for  the  offense  of  which  he 
was  properly  convicted  as  a  result  of  conduct 
■amounting  to  his  tacit  acquiescence  in  a  re- 
straint which  he  could  have  avoided  by  call- 
ing the  court's  attention  to  the  invalidity  of 
the  sentence  which  undertook  to  Impose  it. 
Application  for  rehearing  overruled. 
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COLLIER  t.  STATE.    (No.  17,010.) 

(Supreme  Court  of  Mississippi.    Feb.  16,  1914.) 

L  Criminal  Law  (S  681*)— Trial— Copy  of 
Vknirrv— Right  or  Accused — Necessity  or 
Demand. 

Under  Code  1900,  §  1481,  providing  that 
one  indicted  for  a  capital  crime  "shall,  if  de- 
manded by  him  by  motion  in  writing  before 
the  completion  of  the  drawing  of  the  special 
venire,"  have  a  list  of  the  venire  delivered  to 
him  at  least  one  day  before  the  trial,  accused 
was  not  entitled  to  have  such  list  where  the 
court's  attention  was  not  called  to  the  matter 
until  on  motion  to  quash  the  venire  for  failure 
to  serve  the  list. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1379,  1437-1446 ;  Dec  Dig. 
|  631.*] 

2.  Criminal  Law  (§  369*)— Evidence— Oth- 
eb  Offenses. 

It  was  error  to  admit  evidence  in  a  rape 
case  of  other  acta  between  accused  and  prose- 
cutrix occurring  subsequent  to  that  charged  in 
the  indictment. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  822-824 ;  Dec.  Dig.  §  369.*] 

8.  Criminal  Law  (§  369*) — Evidence— Other 
Offenses. 

A  previous  or  subsequent  offense  commit- 
ted by  accused  can  be  proved  only  where  it  is 
connected  with  that  charged  in  the  indictment 
and  throws  light  upon  accused's  motive,  or 
where  it  forms  part  of  a  chain  of  circumstanc- 
es so  connected  that  the  whole  must  be  shown 
in  order  to  interpret  its  parts,  or  for  the  pur- 
pose of  showing  criminal  knowledge  or  intent 
inch  as  in  case  of  uttering  forged  instruments, 
etc. 

{Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  SS  822-824 ;  Dec.  Dig.  §  369 .•] 

Appeal  from  Circuit  Court,  Sunflower 
County;   Monroe  McClurg,  Judge. 

P.  H.  Collier  was  convicted  of  rape,  and 
appeals.    Reversed  and  remanded. 

M.  Ney  Williams,  of  Raymond,  for  appel- 
lant Frank  Johnston,  Asst  Atty.  Gen.,  for 
the  State. 

REED,  J.  Appellant  was  convicted  of 
rape  committed  on  his  daughter  Ethel,  a 
child  about  13  years  old.  He  was  sentenced 
to  the  penitentiary  for  life;  the  jury  having 
disagreed  as  to  his  punishment  It  is  shown 
by  the  testimony  of  Ethel  that  the  rape  was 
committed  on  her  in  a  boat  during  high,  wa- 
ter, out  in  the  woods,  where  appellant  had 
gone  with  her  to  look  for  a  horse.  She  did 
not  tell  of  the  act  until  perhaps  a  year  aft- 
erwards. She  said  that  she  did  not  tell 
sooner  because  her  father  had  threatened  to 
kill  the  "whole  family,"  if  .what  he  had  done 
to  her  should  become  known.  She  testified 
that  her  father,  after  the  first  rape,  had 
carried  her  into  the  woods  a  number  of 
times,  she  said  some  six  or  seven,  and  as- 
saulted her,  and  that  she  finally  told  her 
mother,  because  he  had  informed  her  that  he 
was  going  to  again  carry  her  to  the  woods, 
and  that  she  "would  rather  be  dead  than 
treated  that  way."    Appellant  testified  in 

•For  other 


his  defense,  and  denied  that  he  had  ever  had 
sexual  intercourse  with  his  daughter. 

In  one  of  his  assignments  of  error  the  ap- 
pellant contends  the  court  erred  "in  over- 
ruling the  motion  of  the  defendant  for  a 
copy  of  the  veniremen  served  and  a  copy  of 
the  indictment  to  be  served  upon  blm  or  his 
counsel  for  at  least  one  full  day  before  the 
case  should  be  tried;  that  being  a  right 
given  by  the  statute  to  defendant" 

Section  1481  of  the  Code  of  1906  provides 
that  "any  person  indicted  for  a  capital  crime 
shall,  if  demanded  by  him,  by  motion  in  writ- 
ing, before  the  completion  of  the  drawing  of 
the  special  venire,  have  a  copy  of  the  indict- 
ment and  a  list  of  the  special  venire  summon- 
ed for  his  trial,  delivered  to  him  or  his  coun- 
sel at  least  one  entire  day  before  said  triaL" 
It  is  shown  by  the  testimony  of  one  of  the 
counsel  for  appellant  that  the  court's  atten- 
tion was  not  called  to  the  motion  in  proper 
time.  We  quote  from  his  testimony  taken  on 
the  hearing  of  the  motion  for  a  new  trial 
as  follows:  "Q.  Did  you  call  the  court's 
attention,  either  directly  or  indirectly,  to  the 
motion  for  a  copy  of  the  special  venire  and 
indictment?  A.  I  did  not  call  the  court's  at- 
tention to  it  Q.  And  you  did  not  call  coun- 
sel's attention  to  it?  A.  I  did  not  Q.  And 
yon  did  not  call  the  district  attorney's  nor 
the  county  attorney's  attention  to  it?  A.  No, 
sir.  Q.  You  did  not  call  my  attention  to  It 
as  employed  counsel  representing  the  state? 
A.  I  called  nobody's  attention  to  it  I  filed 
it  as  the  law  requires."  Later,  when  coun- 
sel presented  to  the  court  an  order  overrul- 
ing the  motion,  the  court  declined  to  give  it 
stating  that  such  action  was  "because  the 
court's  attention  was  never  called  to  the  mo- 
tion, and  the  court  never  made  any  order  on 
It  at  all  at  any  time.  The  court  had  no 
knowledge  of  it  until  the  motion  was  made 
on  yesterday  to  quash  the  special  venire 
facias,  because  a  copy  of  the  indictment  and 
a  list  of  the  special  venire  had  not  been 
served." 

[1]  We  think  the  court  was  entirely  cor- 
rect It  was  the  duty  of  the  counsel  for  ap- 
pellant to  present  his  motion  to  the  court 
for  action  before  the  completion  of  the  draw- 
ing of  the  special  venire.  Under  the  stat- 
ute the  copy  of  the  indictment  and  list  shall 
be  given  defendant  upon  his  demand.  We  do 
not  see  how  a  court  can  act  upon  a  demand, 
unless  it  is  brought  to  the  court's  attention. 

Another  assignment  of  error  by  appellant 
is  that  the  court  erred  "in  permitting  testi- 
mony of  the  witness  Ethel  Collier,  over  the 
objection  of  defendant,  as  to  subsequent 
crimes  of  rape  committed  upon  her  by  de- 
fendant; the  state  having  proved  the  first 
crime,  each  act  being  a  separate  crime,  and 
the  indictment  only  charging  one  offense." 

It  will  be  seen  that  the  prosecutrix  testi- 
fied to  acts  of  intercourse,  which  amounted 
to  rape,  by  appellant  subsequent  to  the  of- 
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fense  alleged  in  the  indictment.  Was  this 
testimony  admissible? 

We  find  the  law  touching  the  proof  of 
other  acts  upon  a  trial  on  a  charge  of  rape 
clearly  stated  In  83  Cyc  p.  1483,  as  follows: 
"As  a  general  rule  proof  of  other  acts  than 
that  charged  is  inadmissible,  unless  they 
are  part  of  the  res  gestae,  or  come  within 
some  other .  exception  to  the  rule  including 
evidence  of  other  offenses.  In  prosecutions 
for  statutory  rape  on  a  female  under  the 
age  of  consent,  or  of  a  woman  Imbecile,  It 
is  generally  held  that  proof  of  acta  prior  to 
that  alleged  in  the  indictment  is  admissible, 
unless  they  are  too  remote  in  point  of  time. 
Subsequent  acts  are  not  admissible  in  some 
Jurisdictions,  unless  they  are  part  of  the 
res  gestae;  but  in  other  jurisdictions  it  is 
held  that  proof  of  subsequent  acts  is  admis- 
sible by  way  of  corroboration  or  explanation 
of  the  act  on  which  the  indictment  is  based, 
unless  such  subsequent  acts  are  too  remote. 
In  some  states  it  has  been  held  that,  on  an 
indictment  for  rape  by  force  or  threats,  it 
is  competent  to  prove  an  attempt  at  some 
prior  time,  not  too  distant,  to  commit  the 
same  offense  or  the  actual  commission  there- 
of; but  it  is  generally  held  that,  in  prosecu- 
tions for  rape  by  force,  proof  of  other  acts 
committed  on  the  prosecutrix  or  others  is 
not  admissible." 

Formerly  it  was  held  in  Texas  that  acts  of 
sexual  intercourse  between  the  parties  oc- 
curring subsequent  to  the  particular  act  of 
rape  charged  was  admissible.  This  rule, 
however,  is  not  now  followed  by  the  Texas 
courts.  In  the  case  of  Smith  v.  State  (Tex. 
Cr.  App.)  73  S.  W.  401,  wherein  it  was  de- 
cided that,  "in  a  prosecution  for  rape,  evi- 
dence of  acts  of  intercourse  committed  with 
the  prosecutrix  subsequent  to  the  offense  al- 
leged in  the  indictment  is  inadmissible  in 
corroboration,  or  to  convict  accused  on  gen- 
eral principles,''  Brooks,  Judge,  delivering 
the  opinion  of  the  court,  said:  "It  is  not  per- 
missible to  prove  independent  and  distinct 
crimes  to  the  one  on  trial,  unless  they  form 
part  of  a  system,  or  part  of  the  res  gestae,  or 
to  identify  the  accused."  In  sustaining  the 
contention  by  appellant  in  that  case  that 
the  court  erred  in  permitting  the  prosecutrix 
to  testify  of  other  acts  of  Intercourse  with 
defendant  occurring  subsequent  to  the  act 
upon  which  prosecution  was  based,  Judge 
Brooks  stated:  "The  court  should  have  in- 
structed the  jury  to  disregard  this  testimony, 
since,  as  stated  above,  the  testimony  was  not 
admissible  for  any  purpose.  However,  we 
are  apprised  of  the  fact  that  we  held,  in 
Hamilton  v.  State,  36  Tex.  Cr.  R.  372,  37 
S.  W.  431,  Cooksey  v.  State  (Tex.  Cr.  App.) 
58  S.  W.  103,  and  perhaps  other  cases,  that 
such  testimony  should  not  be  limited,  but 
was  admissible  to  show  the  probability  that 
defendant  committed  the  offense  as  charged, 
in  corroboration  of  the  testimony  of  the 
prosecutrix.    However,  we  were  in  error  in 


so  holding,  inasmuch  as  said  testimony  is  not 
admissible  for  the  purpose  of  corroboration, 
and  where  the  crimes  are  extraneous,  nut 
connected  with,  entirely  independent  of,  and 
distinct  from  the  one  on  trial,  they  can  shed 
no  light  on  the  trial  of  accused,  and  its  sole 
purpose  would  be  to  convict  accused  on  gen- 
eral principles — that  is,  to  show  that  accus- 
ed was  guilty  of  the  crime  of  rape  on  trial 
because  he  had  previously  committed  other 
rapes,  it  could  not  be  corroborative  of  the 
prosecutrix  for  her  to  testify  to  one  rape,  and 
then  corroborate  this  fact  by  testifying  to 
another  rape.  There  is  no  rule  of  law  sap- 
porting  the  proposition  that  a  witness  can 
corroborate  herself  by  swearing  to  one  fact, 
and  then  swearing  to  another  fact,  and  insist- 
ing that  such  other  fact  was  corroborative 
of  the  previous  statement" 

We  approve  the  law  as  stated  in  the  case 
of  Smith  v.  State,  supra,  and  consider  it  ap- 
plicable to  the  case  at  bar.  The  several  sab- 
sequent  acts  testified  to  by  Ethel  Collier 
were  independent  of  each  other,  and  were 
distinct  offenses,  and  should  not  have  been 
admitted  in  the  trial  of  this  case.  She  tes- 
tified to  one  offense,  and  then  corroborated 
her  own  testimony  by  testifying  to  other  of- 
fenses. 

In  the  case  of  Cecil  v.  Territory,  16  OkL 
197,  82  Pac  654,  8  Ann.  Cas.  457,  it  was  de- 
cided that,  "in  a  prosecution  for  rape,  acts 
of  sexual  intercourse  between  the  defendant 
and  the  prosecutrix  occurring  subsequent  to 
the  one  charged  in  the  indictment  and  relied 
on  by  the  prosecution  for  conviction  should 
not  be  considered  by  the  Jury,  either  in  cor- 
roboration of  the  main  offense  charged  or 
for  any  other  purpose,  as  proof  of  subsequent 
offenses  has  no  tendency  to  prove  that  prior 
to  such  offenses  the  defendant  had  probably 
committed  the  crime  charged  against  him." 

[2]  In  the  case  at  bar  there  is  no  question 
as  to  the  prosecution  being  based  upon  the 
act  shown  by  the  testimony  of  Ethel  to  have 
been  committed  in  the  boat  during  high  wa- 
ter. Her  testimony  at  the  first  is  directed 
entirely  to  this  act,  and,  after  the  state  had 
fully  examined  her  relative  to  this  first  of- 
fense, questions  were  asked  which  elicited 
the  testimony  from  her  to  the  effect  that  he 
had  repeated  the  assault  upon  her. 

It  has  been  said  that,  in  prosecutions  for 
sexual '  crimes,  subsequent  offenses  are  fre- 
quently allowed  to  be  shown.  We  believe, 
however,  that  this  should  be  confined  to  such 
sexual  crimes  as  adultery,  and  not  be  per- 
mitted in  rape  cases  like  that  at  bar. 

[3]  In  cases  of  rape,  in  so  far  as  it  con- 
cerns the  testimony  showing  subsequent  acts, 
we  think  that  there  should  be  no  departure 
from"  the  general  rule  of  evidence  that  proof 
of  a  crime  distinct  from  that  alleged  in  the 
indictment  must  not  be  introduced  against 
the  accused.  In  the  case  of  Raines  v.  State, 
81  Miss.  489,  33  South.  19,  it  is  stated  that 
"evidence  should  be  confined  to  the  issue 
joined,  and  in  criminal  cases  it  should  be 
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directed  exclusively  to  the  transactions  of 
which  the  Indictment  is  predicated."  In  that 
case  the  rule  relative  to  testimony  of  previ- 
ous crimes  was  announced  In  the  following 
language:  "Upon  the  trial  of  an  indictment, 
a  previous  crime  committed  by  defendant  can 
be  proved  only:  (a)  Where  It  is  connected 
with  the  one  charged  In  the  Indictment,  and 
sheds  light  upon  the  motive  of  defendant; 
or  (b)  where  it  forms  a  part  of  a  chain  of 
facts  so  intimately  connected  that  the  whole 
must  be  heard  in  order  to  interpret  Its  sev- 
eral parts;  or  (c)  In  cases  of  conspiracy,  ut- 
tering forged  Instruments  or  counterfeit  coin, 
and  receiving  stolen  goods,  for  the  sole  pur- 
pose of  showing  a  criminal  intention." 

We  approve  this  rule.  We  deem  it  appli- 
cable In  this  case,  although  the  separate 
crimes  testified  to  were  subsequent  instead 
of  previous  to  that  charged.  Applying  the 
role,  the  testimony  as  to  subsequent  acts  in 
this  case  was  inadmissible. 

Because  of  the  error  in  admitting  testi- 
mony to  subsequent  acts  of  sexual  inter- 
coarse  between  appellant  and  prosecutrix, 
this  case  is  reversed  and  remanded. 


WHEELER  ft  SILBER  v.  BOGUE  PHALIA 
DRAINAGE  DIST.    (No.  17,063.) 

(Supreme  Court  of  Mississippi.   Feb.  16,  1914.) 

1.  Drains  (8  14*)— Drainage  Districts— Es- 
tablishment—Review. 

Code  1906,  $  1689.  provides  that,  upon  the 
hearing  on  a  petition  for  the  organization  of  a 
drainage  district,  the  only  questions  to  be  passed 
upon  by  the  court  shall  be  whether  the  petition 
is  signed  by  the  number  of  signers  required  by 
that  chapter,  etc.,  and  that,  if  the  court  or 
chancellor  shall  find  in  favor  of  the  petitioners 
upon  all  of  these  points,  he  shall  enter  an  or- 
der to  that  effect  and  refer  the  petition  to  the 
drainage  commissioners  for  proceedings  there- 
on. Section  1696,  as  amended  by  Laws  1910,  c. 
189,  provides  that  if,  after  hearing  all  objec- 
tions to  the  report  of  the  commissioners,  the 
court  or  chancellor  finds  that  a  drainage  dis- 
trict should  be  organized,  an  order  to  that  effect 
may  be  entered  substantially  according  to  a  form 
therein  set  out.  Laws  1912,  c  196,  8  14,  pro- 
rides  that  any  person  feeling  aggrieved  by  the 
decree  organizing  a  drainage  district,  or  any  de- 
cree in  connection  therewith  from  which  an 
appeal  lies,  shall  appeal  within  ten  days  from 
the  date  of  the  decree.  Held  that,  where  no  ap- 
peal was  taken  from  either  of  the  decrees  enter- 
ed nnder  section  16S9  and  section  1696,  as 
amended,  the  decree  adjudicating  that  the  peti- 
tion contained  the  requisite  number  of  signatures 
was  final,  and  that  question  could  not  be  re- 
viewed on  an  appeal  from  the  decree  confirm- 
ing the  assessment 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent 
Dig-  S!  5.  6;  Dec.  Dig.  {  14.*] 

2.  Drains  (8  76*)  —  Assessments  —  Moos  or 
Assessment. 

Laws  1912,  c.  196,  §  2.  requiring  drainage 
commissioners  to  go  upon  the  lands  of  a  drain- 
age district,  examine  it,  and  assess  the  bene- 
fits to  be  derived  by  each  separate  tract,  does 
not  require  the  commissioners  to  go  upon  each 
acre  or  each  tract  or  even  upon  the  separate 
land  of  each  owner  but  only  to  make  such  an 


investigation  as  will  enable  them  to  form  an  in- 
telligent judgment  as  to  the  benefits  or  damages 
which  each  tract  will  receive,  especially  as 
under  Laws  1912,  c.  196,  §§  4,  8,  if  objection 
is  made  to  an  assessment,  the  amount  of  the 
assessment  is  determined  from  evidence  then 
introduced  and  not  from  the  report,  and  hence 
the  method  by  which  the  commissioners  make 
their  assessment  is  no  concern  of  the  property 
owners. 

Ed.  Note.— For  other  cases,  see  Drains,  Cent 
.  S8  76-81;  Dec  Dig.  §  76.*] 

8.  Dbainb  (8  39*)— Drainage  Districts— Es- 
tablishment— Review. 

Under  Code  1906,  8  1689,  requiring  the 
court  at  the  hearing  on  the  petition  for  the 
establishment  of  a  drainage  district,  to  deter- 
mine whether  the  lands  of  the  proposed  dis- 
trict or  any  part  thereof  require  a  combined 
system  of  drainage,  the  decree  then  entered 
adjudicating  that  the  proposed  district  does  re- 
quire a  combined  system  of  drainage,  is  final 
and  cannot  be  reviewed  on  an  appeal  from  a 
decree  approving  an  assessment 

Ed.  Note.— For  other  cases,  see  Drains,  Cent 
g.  88  54,  60;  Dec.  Dig.  8  39.*] 

4.  Dbain8  (8  79*)  —  Assessment  —  Statutory 
Pbovisionb. 

Under  Code  1908,  8  1689,  requiring  the 
court  at  the  hearing  on  a  petition  for  the  or- 
ganization of  a  drainage  district  to  determine 
whether  the  lands  of  the  proposed  drainage  dis- 
trict or  any  part  thereof .  require  a  combined 
system  of  drainage,  and  section  1698  requiring 
the  commissioners  to  apportion  the  cost  of  the 
proposed  work  upon  the  several  tracts  of  land 
according  to  the  benefits  to  be  received,  it  is 
the  cost  of  the  work  necessary  to  put  into  effect 
the  combined  system  of  drainage  which  is  to  be 
apportioned,  and  the  commissioners  are  not  re- 
quired to  ascertain  what  ditches  drain  each  par- 
ticular tract  and  assess  each  tract  with  only  its 
proportionate  amount  of  the  cost  of  such  ditches. 


[Ed.  Note.— For  other  cases 
Dig.  8  76;  Dec.  Dig.  8  79.« 


see  Drains,  Cent. 


5.  Drains  (8  68*)— Proceedings  to  Assess 
Compensation — Statutory  Provisions. 

Under  Laws  1912,  c.  196,  8  3,  requiring 
drainage  commissioners  to  proceed  to  procure 
the  right  of  way  for  the  construction  of  the 
ditches  of  a  drainage  district  by  agreement  with 
the  landowners  over  and  through  whose  lands 
they  are  to  be  constructed,  and  providing  that 
if  the  commissioners  shall  not  be  able  to  agree 
with  any  owner  or  owners  as  to  the  amount  of 
damages,  they  shall  proceed  to  obtain  such  right 
of  way  by  proceeding  under  the  Code  before  the 
court  of  eminent  domain,  the  commissioners 
cannot  assess  the  damages  resulting  from  the 
taking  of  part  of  a  tract  for  right  of  way  pur- 
poses and  set  off  such  damages  against  the 
benefits  accruing  to  such  tract  since  the  dam- 
ages are  to  be  ascertained  by  a  court  of  emi- 
nent domain,  and  the  landowners  are  entitled  to 
payment  thereof  in  cash. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  8  68;  Dec.  Dig.  8  58.*] 

6.  Drains  (8  76*)  — Assessments  — Proceed- 
ings to  Assess. 

Drainage  commissioners  are  not  required 
to  acquire  the  rights  of  way  for  the  construc- 
tion of  canals  and  ditches  before  assessing  the 
benefits  to  accrue  therefrom  against  the  land 
benefited,  since,  unless  donated  by  the  land- 
holders, such  rights  of  way  can  only  be  ob- 
tained by  payment  therefor,  and  the  commis- 
sioners have  no  funds  for  that  purpose  until 
the  making  of  an  assessment 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  88  76-81;   Dec  Dig.  8  76.*] 
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7.  Drains  (S  82*)— Assessment— Extent  or 
Review. 

The  objection  that  drainage  commissioners, 
in  assessing  the  benefits  from  a  proposed  drain- 
age system,  arbitrarily  exempted  some  of  the 
parties  benefited  could  not  be  made  in  the  Su- 
preme Court  where  it  was  not  raised  below. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  fi  81,  83-87;  Dec.  Dig.  $  82.*] 

a  Drains  (5  80*)  —  Drainage  Districts  — 
Proceedings  to  Establish— Review. 

Under  Laws  1910,  c.  189,  providing  that  If, 
after  hearing  objections  to  the  report  of  drain- 
age commissioners,  the  court  finds  that  a  drain- 
age district  should  be  organized,  an  order  may 
be  entered  substantially  in  the  form  therein 
set  out,  where  the  decree  confirming  the  re- 
port of  the  commissioners  fixed  the  probable  cost 
of  the  proposed  work  and  was  not  appealed  from 
within  ten  days,  it  was  final  and  conclusive. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  §3  54,  00;  Dec.  Dig.  |  89.*] 

9.  Drains  (|  36*)  —  Assessments  —  Review- 
Questions  or  Fact. 

The  court's  finding  on  conflicting  evidence 
that  certain  land  would  be  benefited  by  the 
construction  of  a  proposed  drainage  system  was 
not  open  to  review  in  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  44-50;  Dec.  Dig.  |  36.*] 

Appeal  from  Chancery  Court,  Washington 
County;  E.  N.  Thomas,  Chancellor. 

Drainage  proceeding  by  the  Bogue  Phalia 
Drainage  District.  From  a  decree  confirming 
an  assessment  by  drainage  commissioners, 
Wheeler  ft  Silber  appeal.  Affirmed. 

Watson  ft  Jayne,  of  Greenville,  Dabney  ft 
Dabney,  of  Vicksburg,  and  Sillers,  Owen  ft 
Sillers,  of  Cleveland,  for  appellants.  Percy 
ft  Percy,  of  Greenville,  for  appellee. 

SMITH,  O.  J.  This  is  an  appeal  from  a 
decree  confirming  an  assessment  made  by 
the  drainage  commissioners  of  Washington 
county,  acting  for  the  Bogue  Phalia  Drainage 
District  Appellants'  assignments  of  error 
will  be  set  forth  and  decided  seriatim. 

[1]  First  "The  assessment  was  void  be- 
cause there  was  no  petition  for  the  organiza- 
tion of  a  drainage  district  signed  by  the  re- 
quired number  of  landowners  owning  the  re- 
quired number  of  acres  of  land,  and  the 
court  had  no  jurisdiction  to  make  any  orders 
in  connection  with  the  organization  of  the 
drainage  district  or  approving  assessment 
rolls  because  it  never  acquired  jurisdiction." 
This  assignment  raises  a  question  of  fact 
which  the  court  below  was  required,  under 
section  1689  of  the  Code,  to  decide  in  order 
to  determine  its  jurisdiction,  and  under  this 
section  of  the  Code  the  decree  adjudicating 
that  a  petition  contains  the  requisite  number 
of  signatures  is  final.  It  is  unnecessary  for 
us  to  decide  whether  an  appeal  will  lie  from 
a  decree  entered  under  section  1689,  or 
whether  the  questions  there  adjudicated  can 
be  raised  on  appeal  from  the  decree  to  be  en- 
tered under  section  1696,  as  amended  by 
chapter  189  of  the  Laws  of  1910,  for  in  either 
event  an  appeal,  under  section  14,  c.  196,  of 
the  Laws  of  1912,  must  be  taken  within  ten 


days,  and  upon  failure  so  to  do  the  decree  be- 
comes final  and  conclusive.  The  question 
here  presented,  therefore,  is  not  open  for 
review  upon  an  appeal  taken  from  a  decree 
confirming  the  assessment 

[2]  Second.  "The  assessment  is  void  be- 
cause the  commissioners  did  not  go  upon  the 
land  and  view  the  same,  as  the  law  requires, 
in  order  to  make  the  assessment"  This  as- 
signment is  predicated  upon  the  following 
provision  of  section  2,  c.  196,  Laws  of  1912 : 
"The  drainage  commissioners  shall  go  upon 
the  lands  of  said  district  and  examine  the 
same  and  assess  the  benefits  to  be  derived  by 
each  separate  tract  of  land,"  eta  The  com- 
missioners did  not  go  upon  each  acre  of  the 
land  in  this  district  nor  upon  each  tract  nor 
upon  the  separate  land  of  each  owner  there- 
of, nor  did  the  statute  require  them  to  do  so. 
All  that  the  statute  does  require  is  that  the 
commissioners  go  upon  the  lands  of  the  dis- 
trict "and  make  such  an  investigation  as  will 
enable  them  to  form  an  Intelligent  judgment 
as  to  the  benefits  or  damages  which  each 
tract  will  receive  from  the  completed  work." 
14  Cyc  1038.  The  wisdom  of  the  Legislature 
in  not  requiring  the  commissioners  to  view 
each  acre  of  the  land,  or  even  each  separate 
tract  thereof,  is  made  apparent  when  we 
have,  as  here,  a  district  23  miles  in  length, 
from  10  to  15  miles  in  width,  and  containing 
approximately  153,000  acres  of  land,  divided 
among  a  multitude  of  separate  owners. 
These  commissioners  did  go  upon  the  lands 
of  the  district  and  seem  to  have  made  rather 
an  extensive  examination  thereof.  This  was 
all  there  was  any  necessity  for  them  to  do, 
for  they  had  before  them  the  reports,  maps, 
and  plats,  made  by  the  engineers  who  had 
surveyed  the  district,  showing  the  different 
watersheds  and  levels  of  the  land.  More- 
over, appellants  are  not  concerned  with  the 
method  by  which  these  commissioners  made 
their  assessment,  but  only  with  the  correct- 
ness thereof.  If  no  objection  is  made  to  an 
assessment  no  question  as  to  the  method 
by  which  it  was  made  arises,  and  when  an 
objection  is  made,  the  amount  of  the  assess- 
ment is  then  determined,  not  by  the  report 
though  the  commissioners  may  have  literally 
followed  the  statute  in  making  it,  but  upon 
the  evidence  then  introduced  before  the  court 
or  chancellor  in  support  of  and  in  opposition 
to  it  Laws  of  1910,  c  190,  and  sections  4 
and  5  of  chapter  196,  Laws  of  1912. 

[3,4]  Third.  "The  commissioners  did  not 
assess  the  land  according  to  the  benefits  and 
cost  of  construction  of  improvements  that 
benefited  the  particular  tracts  of  land."  The 
argument  under  this  assignment  is  that  ap- 
pellants have  been  assessed  with  a  propor- 
tionate amount  of  the  costs  of  certain  lateral 
drains  which  traverse  lands  other  than  that 
owned  by  them,  and  have  no  effect  upon  any 
land  owned  by  them.  We  have  made  no  ex- 
amination into  the  question  of  fact  here 
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raised  for  the  reason  that  it  Is  not  presented 
for  decision  by  this  appeal.  One  of  the  first 
questions  to  be  adjudicated  in  a  case  of  this 
character  is  "whether  the  lands  of  said  pro- 
posed drainage  district  •  •  •  require  a 
combined  system  of  drainage"  (section  1689, 
Code  of  1906);  and  a  decree  adjudicating 
that  the  proposed  district  does  require  a  com- 
bined system  of  drainage  is  final  and  cannot 
be  reviewed  on  an  appeal  from  a  decree  ap- 
proving an  assessment.  What  was  said  in 
response  to  appellants'  first  assignment  of 
error  is  in  point  here  and  may  be  considered 
In  connection  herewith.  When  a  necessity 
for  a  combined  system  of  drainage  has  been 
established,  the  cost  to  be  apportioned,  under 
section  1698,  to  "the  several  tracts  of  land" 
Is  "the  cost  of  said  proposed  work" ;  that  is, 
of  the  work  necessary  to  be  done  in  order  to 
pat  into  effect  the  combined  system  of  drain- 
age. There  is  nothing  in  the  section  to  in- 
dicate that  in  apportioning  the  cost  of  the 
work  the  commissioners  shall  ascertain  what 
ditches  are  necessary  to  drain  each  tract  and 
to  assess  each  with  only  its  proportionate 
amount  thereof.  To  do  this  would  seem  in 
most  cases  to  be  practically  impossible,  and 
In  the  case  at  bar  one  of  the  considerations 
entering  into  the  construction  of  all  of  the 
ditches  and  canals  seems  to  have  been  the 
necessity  of  preventing  Bogue  Phalia,  the 
principle  artery  of  the  system,  from  over- 
flowing. 

[S]  Fourth.  The  commissioners  in  making 
their  assessment  roll  did  not  make  any  al- 
lowance of  damages  as  required  by  law." 
As  we  understand  this  assignment,  complaint 
is  made  because  the  commissioners  did  not 
set  off  against  the  benefit  which  would  ac- 
crue to  a  tract  of  land,  the  damages 
which  would  result  thereto  from  the  taking 
of  a  portion  thereof  for  right  of  way  pur- 
poses. The  statute  does  not  permit  the  as- 
sessment of  damages  of  this  character  by 
the  commissioners.  All  such  damages  must 
be  agreed  upon  by  the  commissioners  and 
the  landowners,  if  they  can  do  so,  and,  if 
not,  must  then  be  ascertained  by  a  court  of 
eminent  domain  (section  3,  c  196,  Laws  of 
1912),  and,  when  agreed  upon  or  ascertained, 
the  landowners  are  entitled  to  payment 
therefor  in  cash. 

[I]  Fifth.  "The  commissioners  did  not  pro- 
cure the  rights  of  way  before  making  their 
assessments,  as  required  by  law."  The  stat- 
ute does  not  contemplate  that  the  commis- 
sioners shall  acquire  the  rights  of  way  for 
the  construction  of  the  canals  and  ditches 
before  the  assessment  is  made.  These  rights 
of  way,  unless  donated  by  the  landholders, 
can  only  be  obtained  by  payment  therefor, 
and  the  commissioners  will  have  no  funds 
for  such  purpose  until  the  making  of  an 
assessment  and  the  collection  of  at  least  a 
portion  thereof. 

[7]  Sixth.  "The  commissioners  did  not  as- 


sess all  parties  benefited  but  exempted  some 
arbitrarily,  to  wit,  the  railroad  company." 
This  objection  seems  not  to  have  been  raised 
in  the  court  below  and  cannot  be  made  here 
for  the  first  tune,  and,  in  addition,  counsel 
for  appellants  have  failed  to  point  out 
wherein  their  clients  have  been  prejudiced 
by  the  manner  of  the  railroad  company's 
assessment 

[S]  Seventh.  "The  commissioners  assessed 
more  than  the  cost  of  the  construction  of  the 
canals  as  estimated  by  the  engineers  and  by 
the  commissioners."  The  probable  cost  of 
the  proposed  work,  which  is  the  amount  to  ' 
be  raised  by  this  assessment,  was  fixed  by 
the  decree  confirming  the  report  of  the  com- 
missioners rendered  in  accordance  with 
chapter  189,  Laws  of  1910,  and  this  decree,  1 
not  having  been  appealed  from  within  ten 
days  after  its  rendition,  is  final  and  conclu- 
sive. 

Eighth.  "Because  the  commissioners  as- 
sessed appellants'  lands  too  high  in  this: 
That  it  was  assessed  at  the  maximum  re- 
gardless of  the  cost  of  the  improvements 
that  drained  the  land."  This  assignment  has 
been  disposed  of  by  what  is  said  in  response 
to  the  third  assignment  of  error. 

[t]  Ninth.  "Appellant's  land  is  assessed 
too  much  because  the  proof  shows  that  ap- 
pellant's land  will  be  damaged  by  the  con- 
struction of  the  proposed  drainage,  rather 
than  benefited."  The  question  here  raised 
is  one  of  fact  which  was  decided  by  the  court 
below  on  conflicting  evidence,  and  its  deci- 
sion thereof  is  therefore  not  open  to  review 

Affirmed. 


ALDRIDGE  et  aL  v.  BOGUE  PHALIA 
DRAINAGE  DIST.    (No.  17,063.) 

(Supreme  Court  of  Mississippi.  Feb.  16,  1914.) 

1.  Appeal  and  Ebbob  (|  1011*)— Questions 
of  Fact. 

The  decision  of  the  trial  court  on  conflict- 
ing evidence  that  property  assessed  by  drainage 
commissioners  would  be  benefited  by  the  pro- 
posed drainage  system  is  not  open  to  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^Cent  Dig.  |§  8983-3989;  Dec  Dig.  | 

2.  Jubt  (1 10*)— Right  to  Juby  Trial— Cow- 

STCTUTIONAIj  PROVISIONS. 

Const.  1890,  8  31,  providing  that  the  right 
of  trial  by  jury  shall  remain  inviolate,  does 
not  apply  to  questions  in  the  trial  of  which  a 
Jury  was  not  necessary  by  the  ancient  princi- 
ples of  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  if  16,  16,  27% ;  Dec  Dig.  |  10.*] 

Appeal  from  Chancery  Court,  Washington 
County;  E.  N.  Thomas,  Chancellor. 

Drainage  proceeding  by  the  Bogue  Phalia 
Drainage  District.  From  a  decree  confirm- 
ing an  assessment  by  drainage  commissioners, 
Frank  P.  Aldridge  and  others  appeal.  Af- 
firmed. 


*Far  other  casts  see  same  topic  and  section  NUMBER  In  Dec  Dig.  4  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Watson  &  Jayne,  of  Greenville,  Dabney  & 
Dabney,  of  Vicksburg,  and  Sillers,  Owen  & 
Sillers,  of  Cleveland,  for  appellants.  Percy 
&  Percy,  of  Greenville,  for  appellee. 

SMITH,  C.  J.  Appellant's  first,  second, 
and  fourth  assignments  of  error  are  governed 
by  what  was  said  this  day  in  the  opinion 
rendered  in  the  case  of  Wheeler  &  Silber  v. 
fiogue  Phalia  Drainage  District,  64  South. 
375.  The  other  assignments  will  be  set  forth 
and  decided  seriatim. 

[1]  Third.  "That  the  evidence  shows  only  a 
small  part  of  appellant's  lands,  if  any,  are 
benefited  or  will  be  benefited  by  the  installa- 
tion of  the  proposed  drainage  system,  and  that 
therefore  the  remainder  of  said  lands  should 
not  have  been  assessed  for  any  sum."  The 
question  here  raised  is  one  of  fact  decided  by 
the  court  below  on  conflicting  evidence,  and 
its  decision,  therefore,  is  not  open  to  review. 

Fifth.  "The  court  erred  in  allowing  the 
witness  George  Metcalf  to  answer  the  fol- 
lowing question  propounded  to  him  by  the 
attorney  for  the  drainage  district,  without 
first  having  been  qualified  as  an  expert  and 
without  having  been  shown  to  be  familiar 
with  the  lands  in  question:  'What  is  your 
opinion  as  to  that  being  a  well  or  properly 
drained  piece  of  property  under  the  condi- 
tions existing  there?'  and  without  having 
been  familiar  with  the  conditions  existing 
there."  Conceding  that  the  objection  to  this 
question  should  have  been  sustained,  there  is 
no  probability  that  the  decree  of  the  chan- 
cellor would  have  been  otherwise  than  what 
it  was  had  he  sustained  the  objection  and 
excluded  the  answer. 

[2]  Sixth.  "The  court  erred  in  overruling 
the  objector's  motion  for  a  trial  by  Jury." 
The  right  of  trial  by  jury  guaranteed  by  sec- 
tion 31  of  our  Constitution  does  not  "extend 
to  questions  in  the  trial  of  which  a  Jury  is 
not  necessary  by  the  ancient  principles  of 
common  law."  Lewis  v.  Garrett,  5  How. 
434;  Isom  v.  Railroad  Co.,  36  Miss.  308. 

Affirmed. 


HOUSTON  BROS.  v.  BOGUE  PHALIA 
DRAINAGE  DIST.    (No.  17,063.) 
(Supreme  Court  of  Mississippi.   Feb.  16,  1014.) 

1.  Drains  (§  82*)— Assessment— Review. 

On  appeal  from  a  decree  confirming  an  as- 
sessment by  drainage  commissioners,  only  the 
decree  below  could  be  considered,  and  an  opin- 
ion rendered  by  the  chancellor,  in  which  he 
stated  that  certain  lands  assessed  were  not  ben- 
efited, could  not  be  given  consideration. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  i§  81,  83-87;  Dec.  Dig.  J  82.*] 

2.  Appeal  and  Ehbob  (j  873*)— Records- 
Amendment. 

The  overruling  of  a  motion  to  amend  a 
bill  of  exceptions  could  be  reviewed,  if  at  all, 
only  by  an  appeal  'from  the  order  refusing  to 
permit  an  amendment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3460,  3461,  3522-3525; 
Dec.  Dig.  §  873.*] 


Appeal  from  Chancery  Court,  Washington 
County ;  E.  N.  Thomas,  Chancellor. 

Drainage  proceeding  by  the  Bogue  Phalia 
Drainage  District  From  a  decree  confirm- 
ing an  assessment  by  the  drainage  commis- 
sioners, Houston  Bros,  appeal.  Affirmed. 

Watson  &  Jayne,  of  Greenville,  Dabney  & 
Dabney,  of  Vicksburg,  and  Sillers,  Owen  & 
Sillers,  of  Cleveland,  for  appellants.  Percy 
&  Percy,  of  Greenville,  for  appellee. 

SMITH,  C.  J.  All  of  appellants'  assign- 
ments of  error,  except  paragraph  "f '  of  the 
first  assignment,  and  assignments  3  and  4, 
are  controlled  by  what  was  this  day  said  in 
Wheeler  &  Silber  v.  Bogue  Phalia  Drainage 
District,  64  South.  375,  and  assignment  No. 
4  is  disposed  of  by  what  was  said  in  the  case 
of  Aldrldge  v.  Bogue  Phalia  Drainage  Dis- 
trict, 64  South.  377. 

[1]  Paragraph  "f"  of  the  first  assignment 
of  error  is  as  follows:  "Lands  of  these  ap- 
pellants are  taxed  which  the  chancellor  by 
decree  states  will  receive  no  benefit  from  the 
proposed  drainage  scheme."  The  decree  here 
referred  to,  and  which  in  the  brief  is  referred 
to  as  the  "supplemental  decree  of  the  chan- 
cellor," is  not  in  fact  a  decree  but  an  opinion 
rendered  by  the  chancellor,  either  at  or  sub- 
sequent to  the  rendition  of  his  decree.  We 
have  no  concern  here  with  this  opinion  and 
can  take  into  consideration  only  the  decree 
rendered  by  the  chancellor. 

[2]  The  third  assignment  Is:  "The  court 
erred  in  overruling  the  motion  of  these  ap- 
pellants to  amend  their  bill  of  exceptions  for 
the  purpose  of  curing  omissions,  defects,  and 
inaccuracies."  As  we  understand  this  as- 
signment of  error,  the  chancellor  was  re- 
quested, after  the  record  had  been  filed  in 
this  cause,  to  amend  the  bill  of  exceptions  by 
Incorporating  certain  testimony  therein, 
which  request  he  refused.  This  question  is 
not  here  presented  to  us  for  consideration 
and  could  only  be  presented,  if  at  all,  by  an 
appeal  from  an  order  of  the  chancellor  re- 
fusing to  permit  the  amendment 

Affirmed. 


MILLSAPS  v.  BOGUE  PHALIA  DRAINAGE 
DIST.    (No.  17,063.) 

(Supreme  Court  of  Mississippi.   Feb.  16,  1914.) 

Appeal  from  Chancery  Court  Washington 
County;  E.  N.  Thomas,  Chancellor. 

Drainage  proceeding  by  the  Bogue  Phalia 
Drainage  District  From  a  decree  confirming 
an  assessment  by  drainage  commissioners,  R,  W. 
Millsaps  appeals.  Affirmed. 

Watson  St  Jayne,  of  Greenville,  Dabney  & 

Dabney,  of  Vicksburg,  and   Sillers,  Owen  & 

Sillers,  of  Cleveland,  for  appellant  Percy  & 
Percy,  of  Greenville,  for  appellee. 

SMITH,  C.  J.  This  cause  is  governed  by 
what  was  this  day  said  in  the  case  of  Wheeler 
&  Silber  v.  Bogue  Phalia  Drainage  District,  64 
South.  375. 

Affirmed. 


•For  other  cases  sea  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig-  Key-No.  Series  ft  Rep'r  Indexes 
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DIXON  t.  STATE.    (No.  17,129.) 
(Supreme  Conrt  of  Mississippi.   Feb.  16,  1914.) 

Appeal  from  Circuit  Court,  Bolivar  County; 
T.  B.  Walking,  Judge. 

Joe  Dixon  was  convicted  of  murder,  and  he 
appeals.  Affirmed. 

For  opinion  on  suggestion  of  error,  see  64 
South.  468. 

H.  K.  Murray,  of  Vicksburg,  for  appellant. 
Geo.  H.  Ethridge,  Asst.  Atty.  Gen^  for  the 
State. 

PER  CURIAM.  Affirmed. 


EVANS  v.  STATE.    (No.  17,015.) 
(Supreme  Conrt  of  Mississippi.   Feb.  16,  1914.) 

Appeal  from  Circuit  Court,  Jasper  County; 
W.  H.  Hughes,  Judge. 

Bill  Evans  was  convicted  of  selling  liquors, 
and  appeals.  Affirmed. 

A  A.  Hammond,  of  Cleveland,  for  appellant 
Geo.  H.  Ethridge,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Affirmed. 


TATB  v.  STATE.    (No.  17,099.) 
(Supreme  Court  of  Mississippi.    Feb.  16,  1914.) 

Appeal  from  Circuit  Court,  Leake  County; 
Q  L.  Dobbs,  Judge. 

Stanford  Tate  was  convicted  of  selling  liq- 
uors and  appeals.  Affirmed. 

0.  A  Lnckett,  of  Kosciusko,  for  appellant. 
Ross  A  Collins,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


VANCE  v.  STATE.    (No.  17,181.) 
(Supreme  Conrt  of  Mississippi.   Feb.  16,  1914.) 

Appeal  from  Circuit  Court,  Montgomery 
County;  J.  A.  Teat,  Judge. 

Don  Vance  was  convicted  of  assault  and  bat- 
tery, and  appeals.  Affirmed. 

HilL  Knox  &  Wilburn,  of  Winona,  for  appel- 
Unt.  Geo.  H.  Ethridge,  Asst.  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  Affirmed. 

KING  t.  STATE.    (No.  17,031.) 
(Supreme  Conrt  of  Mississippi.   Feb.  16,  1914.) 

Appeal  from  Circuit  Court,  Yazoo  County; 
W.  A.  Henry,  Judge. 

H.  H.  King  was  convicted  of  crime,  and  ap- 
peals. Dismissed. 

Barbour  &  Henry,  of  Yazoo  City,  and  Pow^ 
ell  &  Thompson,  of  Jackson,  for  appellant 

PER  CURIAM.    Appeal  dismissed. 


MUNSON      STATE.    (No.  17,009.) 
(Supreme  Court  of  Mississippi.  Feb.  16,  1914.) 

Appeal  from  Circuit  Court,  Sunflower  Coun- 
ty: Monroe  McClurg,  Judge. 

Joe  Munson  was  convicted  of  murder,  and  ap- 
peals. Affirmed. 

W.  D.  Watts,  of  Indianola,  for  appellant. 
Geo.  H.  Ethridge,  Asst  Atty.  Gen-,  for  the 
State. 

PER  CURIAM  Affirmed. 


CANNON  ▼.  STATE.    (No.  17,104.)i 
(Supreme  Court  of  Mississippi.    Feb.  8,  1914.) 

Appeal  from  Circuit  Court  Coahoma  County; 
T.  B.  Watkins,  Judge. 

Virginia  Cannon  was  convicted  of  selling  liq- 
uor, and  appeals.  Dismissed. 

PER  CURIAM.  Appeal  dismissed. 


CITY  OF  CORINTH  v.  SHARP. 
(No.  17,166.) 
(Supreme  Conrt  of  Mississippi.   Feb.  3,  1914.) 

Appeal  from  Circuit  Court,  Alcorn  County; 
Claude  Clayton,  Judge. 

Will  D.  Sharp  was  charged  with  a  violation 
of  an  ordinance  of  the  City  of  Corinth.  From 
the  judgment,  the  City  appeals.  Dismissed. 

PER  CURIAM.  Appeal  dismissed. 


BUNCKLEY  et  aL  v.  STATE.  (No.  17,050.} 
4(Supreme  Court  of  Mississippi.   Feb.  8,  1914.) 

Appeal  from  Circuit  Court,  Franklin  County ; 
B.  E.  Brown.  Judge.  ^ 

A.  N.  Bunckley  and  Cinda  Sanders  were  con- 
victed of  crime,  and  appeal.  Dismissed. 

PER  CURIAM.  Appeal  dismissed. 


BANISTER  t.  STATE.   (No.  17,185.) 
(Supreme  Court  of  Mississippi.    Feb.  3,  1914.^ 

Appeal  from  Circuit  Court  Sunflower  Coun- 
ty; F.  E.  Everett  Judge. 

Jim  Banister  was  convicted  of  selling  liquor, 
and  appeals.  Dismissed. 

PER  CURIAM.   Appeal  dismissed. 
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(134  La.) 

No.  19,811. 

BECNEL  et  aL  v.  LOUISIANA  CYPRESS 
LUMBER  CO. 

'Supreme  Court  of  Louisiana.   March  17,  1913. 
Rehearing  Denied  Jan.  19,  1914.  On 
the  Merits,  Feb.  16,  1914.) 

(Byllalua  by  the  Court.) 
On  Motion  to  Dismiaa. 

1.  Appeal  and  Erbob  (J  640*)— DISMISSAL— 
Transcript. 

It  is  the  duty  of  the  clerk  of  the  district 
court  to  make  up  the  transcript,  and  where 
counsel  for  the  appellant  does  not  interfere 
with  him  in  any  way,  or  give  inatructions  as  to 
what  shall  be  included  therein,  and  the  clerk 
foils  to  make  up  the  transcript  properly,  the 
appeal  will  not  be  dismissed,  but  the  clerk 
will  be  ordered  to  make  and  forward  to  this 
court  a  proper  transcript 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2788,  2829;  Dec.  Dig.  § 
640.*] 

2.  Appeal  and  Erbob  ({  640*)— Dismissal— 
Incomplete  Transcript. 

If  the  clerk  of  the  lower  court  certifies 
that  the  transcript  is  complete,  the  appeal  will 
not  be  dismissed,  if  it  should  turn  out  that  it 
ia  not  complete,  because  to  do  so  would  penal- 
ize the  appellant  for  the  error  of  the  clerk. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2788,  2829;  Dec  Dig.  f 


On  the  Merita. 

3.  I  nt ants  (§  38*)— Pbopebtt— Private  Sale. 

The  purposes  of  Act  No.  26,  1878,  p.  47, 
are  to  authorize  the  sale  of  a  minor's  property, 
held  in  indmsion  with  another,  at  private  sale, 
and  to  dispense  with  the  judicial  partition  pro- 
vided for  in  the  Code.  Duruty  v.  Musacchia, 
42  La.  Ann.  357,  7  South.  555;  Bruhn  v.  As- 
sociation, 42  La.  Ann.  481,  7  South.  556. 

[Ed.  Note.— For  other  cases,  see  Infanta, 
Cent  Dig.  8  84;  Dec.  Dig.  (  38.*] 

4.  Ineants  (I  39*)— Property— Family  Meet- 
ing—Private  Sale— Homologation. 

It  ia  the  duty  of  the  family  meeting,  con- 
voked to  deliberate  upon  the  proposed  private 
sale  of  a  minor's  property  held  in  indivieion 
with  another,  to  consider  all  questions  touching 
the  advantage  of  such  sale;  and  the  homologa- 
tion thereof  by  the  court  is  conclusive.  Car- 
rollton  Land  Co.  v.  Eureka  Homestead,  ll& 
La.  692,  44  South.  434;  Dauterive  v.  Shaw, 
47  La.  Ann.  882,  17  South.  845. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  §|  85-89;  Dec  Dig.  |  39.*] 

6.  Guardian  and  Ward  (f  24*)— Undertu- 

tor— Vacation  oe  Office. 

An  undertutor  who  removes  from  one  par- 
ish to  another  does  not  vacate  his  office  by  such 
removal.    Civ.  Code,  art  806. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  ^  Ward,  Cent  Dig.  §§  78-85;  Dec.  Dig.  § 

6.  Infants  (K  89,  40*)— Property— Private 

Sale— Right  to  Purchase. 

Under  Act  No.  25,  1878,  p.  47,  the  whole 
of  the  property  had  to  be  sold.  Each  co-own- 
er, including  the  tutor  of  the  minor,  had  to  ap- 
pear as  a  party  to  the  act  The  tutor  could 
only  sell  the  minor's  interest.  Act  No.  50, 
1912,  p.  59,  authorizes  a  co-owner  to  purchase 
the  minor's  interest 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  (I  85-91;  Dec.  Dig.  {§  39,  40.*] 


7.  Guardian  and  Ward  (|  28*)  —  Bale  of 
Property. 

A  tutor  may,  on  his  own  responsibility, 
act  by  an  attorney  in  fact,  in  places  distant 
from  his  residence.    Civ.  Code,  art  351. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and^Ward,  Cent  Dig.  §(  99,  100;  Dec  Dig.  J 

f Additional  Byllahut  by  Editorial  Staff.) 

8.  Infants  (|  41*)— Property— Sale— Rights 
of  Purchaser. 

It  ia  not  incumbent  upon  the  purchaser  of 
property  at  private  sale,  under  an  order  of 
court  homologating  the  proceedings  had  pursu- 
ant to  Act  No.  25  of  1878.  authorizing-  the  sale 
<>£  property  of  minors  to  effect  a  partition  ou 
recommendation  of  a  family  meeting,  that  be 
follow  the  purchase  price  paid  by  him  and  see 
that  the  tutrix  pays  it  over  to  the  minors. 

[Ed.  Note. — For  other  cases,  see  Infanta, 
Cent  Dig.  f  92;  Dec  Dig.  f  41.*] 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  St  John  the  Baptist; 
Prentice  E  Edrington,  Judge. 

Petitory  action  by  Gaston  Becnel  and  oth- 
ers against  the  Louisiana  Cypress  Lumber 
Company.  From  a  Judgment  for  defendants, 
plaintiffs  appeal,  and  defendant  moves  to  dis- 
miss. Motion  to  dismiss  overruled,  and  judg- 
ment affirmed. 

L.  De  Poorter  and  Robert  J.  Perkins,  both 
of  New  Orleans,  for  appellants.  E.  D.  Saun- 
ders, F.  a  Marx,  and  Hall,  Monroe  &  Le- 
mann,  all  of  New  Orleans,  for  appellee. 

On  Motion  to  Dismiss  the  Appeal. 

BREAUX,  C.  J.  [1]  Defendant  and  ap- 
pellee moved  to  dismiss  the  appeal  on  the 
ground  that  the  transcript  is  absolutely  in- 
complete and  defective.  It  alleged  that  it 
was  made  under  the  exclusive  direction  of 
plaintiffs  and  appellants;  that  documents 
were  Included  that  had  never  been  intro- 
duced in  evidence,  and  others  were  excluded 
that  should  have  been  copied;  that  the 
transcript  was  not  filed  in  triplicate.  That 
pages  from  150  to  183  were  not  included  in 
the  duplicate  copy. 

Counsel  for  appellee  filed  affidavits  in  sup- 
port of  their  motion  to  dismiss  rebating  the 
facts. 

The  clerk  of  the  district  court,  in  addi- 
tion to  the  certificate  made  out  in  due  form 
attesting  that  the  transcript  was  complete, 
filed  several  affidavits.  In  the  first  affidavit 
he  (the  clerk)  swore  to  a  state  of  facts  agree- 
ing In  the  main  with  the  affidavit  of  counsel 
for  defendant  The  other  affidavits  of  the 
clerk  vary  from  his  first 

The  appellants  also  have  filed  affidavits, 
and  have  given  their  version  of  the  facts. 
They  obtained  several  certiorari  addressed 
to  the  clerk  to  supply  the  missing  documents. 

Mr.  L.  A.  Morphy,  at  the  time  of  counsel 
for  appellee,  swore  to  a  state  of  facts. 

Mr.  Monroe,  also  of  counsel  for  appellee, 
states  In  his  affidavit  that  he  and  associate 
counsel  went  to  the  parish  seat  of  St  John 
parish  and  called  the  attention  of  the  clerk 
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to  his  affidavit  dated  the  24th  of  February. 
1913.  He  complained  of  the  transcript  In 
answer,  the  clerk  stated  to  him  that  the 
transcript  had  been  brought  to  him  by  Mr. 
De  Poorter;  that  It  had  been  prepared  in  the 
office  of  Mr.  Perkins.  In  regard  to  the  er- 
rors to  which  his  (the  clerk's)  attention  was 
called,  he  (the  clerk)  asserted  that  they 
were  not  his  errors ;  stated  that  he  had  not 
checked  the  documents  copied. 

The  other  counsel  of  defendant,  Mr.  Marx, 
Bald  that  a  large  number  of  documents  which 
had  been  Introduced  in  evidence  were  miss- 
ing from  the  transcript  He  mentioned  that 
the  missing  papers  were  the  records  In  the 
succession  of  M.  A.  Becnel,  and  papers  in 
matter  of  the  succession  of  Gaston  Becnel, 
and  said  that  he  had  reason  to  believe  that 
they  were  in  possession  of  counsel  for  plain- 
tiffs and  appellants.  He  further  stated  that 
he  mentioned  to  the  clerk  that  it  was  his 
purpose  to  call  the  attention  of  the  Supreme 
Court  to  the  omissions.  He  states  further 
that,  If  they  were  acts  of  omissions  of  the 
clerk,  the  appeal  would  not  be  dismissed, 
bat,  If  of  counsel,  the  appeal  would  be  dis- 
missed. 

To  recount  all  the  facts  which  arose  In 
matter  of  this  transcript  would  take  unusual 
space  for  a  decision  of  a  motion  to  dismiss. 

Mr.  Perkins,  of  counsel  for  the  plaintiffs, 
also  filed  an  affidavit  and  explained  why 
it  was  that  he  had  documents  copied  by  a 
typewriter.  He  said  It  was  to  expedite  the 
preparation  of  the  transcript  He  swore 
that  be  did  not  have  the  missing  documents ; 
that  he  had  made  diligent  search  both  In  his 
office  and  in  the  office  of  Mr.  De  Poorter,  his 
associate  counsel.  He  also  stated  that  the 
affidavit  of  the  clerk  of  the  24th  of  February 
is  a  correct  statement  of  the  facts.  He 
stated  in  the  affidavit  that  he  had  nothing  to 
do  with  omitting  the  copying  of  documents 
in  the  record;  that  he  knew  nothing  of  the 
record  in  the  tutorship  proceedings  relating 
to  the  Becnel  minors. 

Mr.  De  Poorter,  the  other  counsel,  positive- 
ly swore  that  be  had  nothing  to  do  with  pre- 
paring and  compiling  the  transcript,  knew 
nothing  of  the  missing  records,  and  had 
nothing  to  do  with  the  clerk's  certificate; 
did  not  prompt  it  at  all. 

The  clerk  stated  that  on  page  2  of  an 
affidavit  made  prior  to  that  of  February 
24th,  he  appears  to  have  stated  that  he 
signed  the  certificate  upon  the  representa- 
tions made  by  counsel  for  plaintiffs  and 
appellants;  that  the  same  was  a  full  and 
complete  transcript  of  the  entire  record  of 
the  case,  and  so  forth. 

The  facts  are,  the  clerk  swore,  In  his  sec- 
ond affidavit  (February  24th)  that  Mr.  Per- 
kins was  not  present  and  that  he  did  not 
communicate  with  him  upon  the  subject  ei- 
ther verbally  or  in  writing;  that  Mr.  De 
Poorter  handed  him  the  different  packages 
of  papers  as  having  been  made  up  In  Mr. 
Perkin'8  office. 


Counsel  for  defendant  calls  our  attention 
to  the  affidavit  of  February  19th,  In  which 
the  clerk,  affiant  states,  that: 

"At  the  time  he  signed  the  certificate  annexed 
to  the  transcript  of  appeal  be  did  so  upon  rep- 
resentations of  counsel  for  plaintiffs  and  appel- 
lants, that  same  was  a  full  and  complete  tran- 
script of  the  entire  record  of  the  case,  and 
that  the  same  contained  all  the  documents  and 
evidence  necessary." 

We  have  seen  that  both  counsel  for  plain- 
tiffs disclaim  that  they  did  anything  of  the 
kind.  Mr.  De  Poorter  swears — 

"that  he  had  nothing  to  do  with  the  prepara- 
tion and  compilation  of  said  transcript  of  ap- 
peal or  the  records  therein  contained." 

Plaintiffs  applied  for  writs  of  certiorari  to 
this  court  to  complete  the  record.  The  writs 
were  granted  ex  parte  and  are  not  binding 
upon  opposing  counsel  if  they  have  good 
grounds  to  urge  against  their  consideration. 

The  clerk  of  court  has  made  a  number  of 
copies,  part  of  his  return  in  answer  to  the 
writ  and  after  enumerating  these  copies  In 
his  return  he  concludes  with  the  statement 
that  Mr.  De  Poorter,  one  of  the  attorneys  for 
plaintiff  in  rule,  produced  and  tendered  to 
him  a  copy  of  the  petition  which  had  been 
introduced  In  evidence,  and  which  it  seems  is 
numbered  7,  and  also  copy  No.  10,  and  asked 
that  they  be  made  part  of  the  returns,  as 
the  original  was  missing ;  that  he  (respond- 
ent), being  unable  to  produce  the  original,  as 
it  could  not  be  found,  produced  and  copied  the 
copies  tendered  by  De  Poorter  together  with 
his  (De  Poorter's)  affidavit  that  he  made  these 
copies  in  1911;  that  they  were  true  copies 
made  at  the  time  that  he  instituted  this 
suit 

Counsel  for  defendant  and  appellee,  who 
have  moved  to  dismiss  the  appeal  as  before 
mentioned,  disclaim  any  intention  of  imput- 
ing deception  to  opposing  counsel  or  of  an 
intention  of  filing  an  incomplete  transcript 
They  state  In  their  brief  that  they  claim  the 
transcript  is  Incorrect  owing  to  the  careless- 
ness of  appellant  by  whom  It  was  prepared. 

The  question  before  us,  then,  is  whether 
the  appellants  or  their  counsel  are  responsi- 
ble for  the  Incomplete  transcript  or  the 
clerk.  As  before  stated,  If  counsel  have  tak- 
en part  In  making  np  this  record  as  it  is,  the 
appeal  would  have  to  be  dismissed ;  not  oth- 
erwise. 

We  are  decidedly  of  the  opinion  that  the 
transcript  Is  not  all  that  It  should  be.  Two 
modes  suggest  themselves :  First  to  dismiss 
the  appeal;  second,  remand  the  case. 
Emanuel  Church  v.  Riedy,  104  La.  814,  29 
South.  149;  Grubbs  v.  Pierson,  111  La.  101, 
86  South.  474. 

Appellees  have  not  alleged  what  bearing 
the  alleged  defectiveness  has  upon  the  Issues. 
Something  has  been  said  In  argument  (to 
which  we  have  given  consideration)  about 
the  responsibility  of  plaintiff  for  the  de- 
fective and  incomplete  state  of  the  record. 
We  have  no  hesitation  in  stating  that  if  the 
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defect  is  due  to  the  unfortunate  intermed- 
dling of  counsel  for  appellant,  then  the  court 
would  be  prone  to  dismiss  the  appeal,  for  an 
appellant  should  not  lend  himself  to  such  an 
irregularity.  We 'have  not  found  that  the 
complaint  is  well  founded.  Plaintiffs  did 
not  in  any  way  interfere.  (We  have  before 
stated  the  facts  as  relates  to  counsel.)  The 
record  was  delivered  to  them  with  a  full  cer- 
tificate of  the  clerk  (whom  we  infer  they 
paid),  and  it  was  filed  in  this  court  It  may 
be  stated  as  a  fact,  for  there  is  nothing  to 
show  the  contrary,  that  plaintiffs  had  noth- 
ing to  do  with  losing  the  papers  that  cannot 
be  found.  We  cannot  refrain  from  stating 
that  the  whole  responsibility  under  the  law 
Is  with  the  clerk  of  court,  and,  if  counsel  do 
not  agree  in  regard  to  the  documents  to  be 
copied  in  the  record,  he  (the  clerk)  should 
give  special  attention  to  the  transcript  and 
see  that  it  is  made  complete,  or,  if  he  is  not 
given  sufficient  written  authority  as  to  what 
documents  to  copy,  he  should  prepare  the 
transcript  himself  and  give  due  care  to  the 
safe-keeping  of  documents.  A  case  may  be 
reduced  to  a  sad  plight  when  documents  are 
missing  and  the  transcript  Incomplete.  Evi- 
dently there  was  no  agreement  of  counsel, 
made  apparent  by  the  number  of  affidavits. 
The  clerk  of  court  swore  that  there  was  no 
interference  on  the  part  of  Mr.  De  Poorter. 
He  (the  clerk)  is  emphatic  and  clear  upon 
the  subject  in  regard  to  both  counsel.  The 
brief  contains  the  statement  that  Mr.  De 
Poorter  took  no  active  part  in  the  compila- 
tion of  the  transcript 

[2]  The  next  proposition  stated  above  is 
whether  the  case  should  be  remanded. 

The  clerk  of  court  having  certified  to  the 
completeness  of  the  transcript  to  dismiss 
the  appeal  because  of  an  incomplete  tran- 
script would  be  entirely  exceptional.  Suc- 
cession of  Theriot  114  La.  611,  88  South. 
471. 

Now,  as  to  the  alleged  failure  to  file  three 
copies  of  the  transcript:  Three  copies  were 
filed  at  the  same  time,  on  the  17th  of  Feb- 
ruary, 1918,  within  the  time  required.  There 
are  even  more  mistakes  in  them  than  in  the 
original  copies.  Each  of  the  triplicates  is 
sustained  as  to  its  completeness  by  the  clerk 
of  court 

The  case  is  remanded  to  the  district  court 
to  the  end  that  the  clerk  of  court  may  copy 
all  necessary  documents  In  one  transcript 
and  return  it  to  this  court  The  transcript 
heretofore  filed  is  forwarded  to  that  court 
with  directions  to  prepare  it  anew,  all  to  be 
done  within  20  days. 

The  costs  to  abide  the  final  decision  of 
case. 

Motion  to  dismiss  overruled. 
PROVOSTY,  J.,  recused. 

On  the  Merits. 

SOMMERVILLE,  J.  Plaintiffs,  having 
recently  attained  their  majority,  alleging 


themselves  to  be  the  owners  of  two-fifths  of 
an  undivided  half  of  a  certain  piece  of  tim- 
ber swamp  land  in  the  possession  of  de- 
fendant bring  this  petitory  action,  and  ask 
that  they  be  declared  the  owners  of  two- 
tenths  of  the  whole  of  said  property.  They 
allege  that  their  mother,  as  natural  tutrix, 
In  the  course  of  the  administration  of  their 
property  inherited  from  their  father,  illegal- 
ly and  without  authority  sold  their  Interests 
in  said  property  to  the  author  of  defendant ; 
that  the  sale  was  null  and  void;  that  de- 
fendant has  held  their  property  in  bad  faith ; 
and  that  it  is  responsible  to  them  for  the 
value  of  the  manufactured  lumber  taken 
from  said  land. 

Defendant  answered  that  It  had  a  good 
and  valid  title,  and  there  was  judgment  in 
its  favor.   Plaintiffs  have  appealed. 

[3]  The  evidence  in  the  record  discloses 
that  plaintiffs  inherited  a  two-fifths  interest 
in  an  undivided  one-half  of  certain  property 
which  had  been  owned  by  their  deceased 
father  with  Lezin  Becnel  as  a  co-owner;  that 
Lezin  Becnel,  the  co-owner,  was  unwilling  to 
longer  hold  the  property  in.  indi vision ;  and 
that  he  demanded  of  the  tutrix  of  plaintiffs 
and  of  the  major  heirs,  their  brothers,  that 
the  property  be  sold  to  effect  a  partition. 
Thereupon  the  tutrix  went  into  court  and 
asked  for  the  convocation  of  a  family  meet- 
ing to  pass  upon  the  terms  and  conditions  of 
the  proposed  sale.  Her  petition  to  the  court 
closes  with  the  following  prayer: 

"Wherefore  petitioner  prays  that  a  family 
meeting  be  ordered  to  be  held,  to  be  composed 
of  George  Henry  Tassin,  Prosper  Mialaret 
Laurent  M.  Martin,  Louis  Daveny  Perret,  and 
Faustin  Rodrigue.  the  nearest  relatives  and 
friends  of  said  minors  living  in  the  parish  of 
St.  John  the  Baptist,  to  advise  whether  it 
would  be  to  the  interest  of  said  minors  that 
their  interest  in  said  property  be  sold  at  pri- 
vate sale  to  effect  said  partition,  and  to  fix  the 
terms  and  conditions  of  such  sale,  and  to  ap- 
praise said  property.   And  for  general  relief." 

Plaintiffs  allege  that  the  suit  above  refer- 
red to1  was  not  an  action  for  partition;  yet 
they  argue  that  the  requirements  of  a  judi- 
cial partition  have  not  been  complied  >  with 
in  the  sale  of  their  property. 

The  petition  bears  none  of  the  elements  of 
a  partition  suit ;  there  is  no  defendant  nam- 
ed ;  and  there  is  no  citation  prayed  for ;  no 
judgment  is  asked  for  against  any  one,  con- 
demning the  sale  of  property.  The  proceed- 
ing was  evidently  taken  under  the  provi- 
sion of  Act  No.  25  of  1878,  p.  47,  which  au- 
thorizes the  (private  sale  of  property  held 
by  minors  in  common  with  other  persons; 
and  the  sale  In  this  case  was  made  privately, 
and  not  under  the  provision  of  the  Code  on 
the  subject  of  partition  suits.  The  purpose 
of  this  statute  is  to  dispense  with  a  judicial 
partition  of  particular  property  wherein  mi- 
nors have  an  interest  as  had  been  required 
by  article  1323  of  the  Revised  Civil  Code, 
and  to  substitute  thereof  a  private  sale,  on 
the  application  of  the  tutor  for  the  convo- 
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cation  of  a  family  meeting  to  advise  upon 
the  sale.  The  statute  protects  the  minor 
co-owners  by  requiring  the  appraisement  to 
be  made  by  a  family  meeting,  composed  of 
the  relatives  or  friends  of  the  minor,  on  the 
approval  of  the  probate  judge;  and  a  sale 
for  not  less  than  the  appraised  value,  and 
on  the  terms  fixed  by  the  family  meeting. 
If  the  major  co-owner  Is  willing  to  sell  on 
the  basis  thus  fixed,  the  whole  property 
may  be  sold  at  private  sale.  Where  the 
whole  property  is  sold  to  a  third  person, 
the  tutor  and  the  major  heir  and  the  co- 
owner  must  necessarily  join  In  making  the 
deed  of  conveyance  of  the  property. 
The  act  provides : 

"When  two  or  more  persons,  some  or  all  of 
whom  are  minora,  hold  property  in  common, 
and  it  is  the  wish  of  any  one  of  them,  or,  if  a 
minor  represented  by  his  tutor  or  tutrix,  to  ef- 
fect a  partition  on  the  advice  of  a  family  meet- 
ing, duly  convened  according  to  law,  to  repre- 
sent the  minor  or  minors,  said  property  may  be 
sold  at  private  sale  for  its  appraised  value.  Baid 
appraisement  to  be  made  and  the  terms  of  said 
sale  to  be  fixed  by  the  family  meeting,  and  said 
proceedings  to  be  homologated  by  the  judge  of 
probates  of  the  parish  in  which  the  said  minor 
resides." 

Plaintiffs  set  forth  16  different  objections 
hi  their  petition  to  the  sale  of  their  proper- 
ty by  their  mother  and  tutrix  in  the  year 
1S93;  but,  as  many  of  the  objections  alleg- 
ed could  only  apply  to  a  sale  made  of  mi- 
nors' property  under  the  provisions  of  the 
Code,  and  not  under  Act  No.  25,  1878,  p.  47, 
it  is  not  necessary  to  discuss  them  all  In  this 
opinion. 

In  the  case  of  Duruty  v.  Musacchla,  42  La. 
Ann.  367,  7  South.  666,  we  say  in  the  syl- 
labus: 

The  act  of  1878,  authorizing  the  sale  of 
property  owned  in  part  by  minors  at  private 
sale,  does  not  require  the  fulfillment  of  the  pre- 
requisites for  a  judgment  in  partition  at  public 
auction  of  property,  in  which  minors  are  con- 
cerned as  co-owners. 

"The  consent  of  the  co-proprietor  of  age,  and 
that  of  a  family  meeting  on  behalf  of  the  mi- 
nors, with  the  concurrence  of  the  tutor  and  the 
homologation  of  the  proceedings  by  the  court, 
authorize  the  sale  of  the  property  at  private 
sale." 

And  we  further  say  in  the  body  of  the 
opinion : 

"We  held  that  the  formalities  for  the  sale  of 
the  property  of  minors  at  private  sale  bad  been 
observed,  and  deemed  the  statement  sufficient 
to  determine  the  issue  on  that  point. 

"In  the  case  of  Bruhn  v.  Association,  42  La. 
Ann.  481  [7  South.  65G],  decided  this  day,  in 
which  the  proceeding  was  a  kindred  one,  we 
again  hold  that  a  sale  of  property,  of  which 
minors  are  part  owners,  can  take  place  without 
being  preceded  by  a  formal  judgment,  as  is  pro- 
vided for  in  partition  suits  for  a  sale  at  public 
auction. 

"It  is  enough,  where  the  co-proprietors  agree, 
that  the  family  meeting  find  the  necessity  or 
propriety  of  the  sale  advantageous  to  the  mi- 
nora, and  that,  with  the  concurrence  of  the  tu- 
tor, the  court  homologates  the  deliberations  and 
«t<\ct9  the  sale,  for  the  price  fixed  by  the  family 
meeting." 


In  the  case  at  bar,  all  the  formalities  em- 
braced in  Act  No.  25  of  1878  were  complied 
with.  There  was  a  family  meeting  which 
preceded  the  sale,  held  under  an  order  of  a 
competent  court,  which  recognized  the  neces- 
sity and  propriety  of  the  sale,  and  that  it 
was  advantageous  to  the  minors.  This  find- 
ing was  concurred  in  by  the  undertutor ;  and 
the  proceedings  were,  with  the  concurrence 
of  the  tutor,  duly  homologated,  and  the  sale 
was  ordered  by  the  court 

[4]  Plaintiffs  further  urged  that  it  was  not 
alleged  anywhere,  or  proved,  that  the  prop- 
erty was  indivisible  In  kind,  and  that  the 
sale  of  their  property  was  therefore  null. 
This  is  a  codal  requirement  in  a  judicial 
partition.  It  Is  not  required  by  the  terms 
of  Act  No.  25,  1878.  And  the  reference  by 
plaintiffs  to  the  case  of  Kaflle  v.  Wilson,  130 
La.  350,  57  South.  1001,  does  not  sustain  the 
point  A  judicial  partition  was  under  dis- 
cussion in  that  case.  And,  again,  they  refer 
to  Trahan  v.  Wilson,  130  La.  541,  58  South. 
178,  where  we  say: 

"A  sale  of*  property  to  effect  a  partition  could 
not  be  ordered  without  proof  of  its  indivisibility 
in  kind,"  while  ruling  upon  a  judicial  partition. 

But  In  the  case  of  Carrollton  Land  Co.  v. 
Eureka  Homestead,  119  La.  692,  44  South. 
434,  in  speaking  of  the  Dauterlve  Case,  we 
say: 

"It  is  contended  by  the  defendant  that  the 
court  ordered  the  property"  sold  "without  the 
fact  having  been  established  that  a  partition  in 
kind  could  not  be  made." 

In  the  Dauterlve  Case,  it  was  urged  that 
the  property  sold  was  divisible  in  kind. 
Answering  the  objection,  the  court  said: 

"It  Is,  we  think,  the  province  of  the  meeting 
to  consider  that  and  all  other  questions  touch- 
ing the  advantage  vel  non  of  the  sale.  Their 
action,  when  approved,  must  be  accepted  as 
conclusive." 

We  further  hold  in  Dauterlve  v.  Shaw,  47 
La.  Ann.  882,  17  South.  345 : 

"The  Act  No.  26  of  1878  authorizes  the  sale 
of  a  minor's  property  at  private  sale,  when,  on 
the  tutor's  application,  a  family  meeting  advises 
the  sale,  appraises  the  property,  fixes  the  terms, 
and  the  proceedings  of  the  meeting  are  approv- 
ed by  the  judge.  •  •  •  Under  the  statute 
and  the  adjudication  there  was  no  necessity  for 
any  suit,  and  hence  no  necessity  for  any  discus- 
sion of  the  old  question  of  the  jurisdiction  of 
partition  suits." 

The  sale  In  this  case  is  not  predicated  upon 
a  judgment  of  court  ordering  a  partition,  but 
upon  a  proces  verbal  of  a  family  meeting, 
the  consideration  by  that  meeting  of  all  ques- 
tions, including  divisibility  in  kind,  and  the 
conclusion  of  that  family  meeting,  to  the  ef- 
fect that  it  was  to  the  Interest  of  the  minors 
that  their  property  should  be  sold  at  private 
sale,  to  effect  a  partition.  These  findings 
were  approved  and  homologated  by  the  court 
some  20  years  s^nce.  The  purchase  price 
was  paid,  and  the  property  is  now  In  the 
hands  of  an  innocent  third  party  who  has 
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paid  value  therefor,  and  who  holds  under  a 
valid  title. 

In  Dauterlve  v.  Shaw,  47  La.  Ann.  882,  17 
South.  845,  we  further  say: 

"We  do  not  think  that  the  proceedings  of  a 
family  meeting  and  the  judgment  of  homologa- 
tion on  which  a  third  party  has  bought  and 

Said  the  price  can  be  avoided  on  this  ground. 
>ur  jurisprudence,  we  think,  maintains  titles 
of  purchasers  in  good  faith,  based  on  judgments 
homologating  the  proceedings  of  family  meet- 
ings, directing  the  sale  of  minors' property.  See 
Lalanne's  Heirs  v.  Moreau,  13  La.  431:  Suc- 
cession of  Jacob  Hawkins,  35  La,  Ann.  593." 

Reference  to  Act  No.  25  of  1878  will  show 
that  there  Is  no  requirement  that  the  proper- 
ty shall  be  Indivisible  in  kind;  and  In 
amending  and  re-enacting  said  act  in  1912 
(No.  50,  p.  59),  the  Legislature  has  not  seen 
proper  to  change  the  law  In  this  respect 

The  objects  had  in  mind  by  the  Legislature 
in  amending  said  act  was  to  make  clear  the 
two  propositions  which  had  been  debated  and 
passed  upon  by  the  courts,  to  the  effect  that 
the  whole  of  the  property  held  In  indivlsion, 
and  not  only  the  interest  of  the  minor,  or 
minors,  should  be  sold;  and  that  a  co-owner 
might  purchase  the  interest  of  minors  in  such 
property  when  sold. 

The  act  proceeds  as  follows: 

"When  two  or  more  persons,  some  or  all  of 
whom  are  minors,  hold  property  in  common  and 
it  is  the  wish  of  a  co-owner  or  co-owners,  or  of 
a  minor,  or  minors,  represented  by  his,  her,  or 
their  tutor  or  tutrix,  on  the  advice  of  a  family 
meeting,  duly  convened  according  to  law,  to  rep- 
resent said  minor  or  minors,  to  effect  a  parti- 
tion of  the  property  held  in  common,  the  whole 
of  said  property  may  be  sold  at  private  sale  for 
its  appraised  value,  said  appraisement  to  be 
made  and  the  terms  of  said  sale  to  be  fixed  by 
a  family  meeting,  duly  convened  for  that  pur- 
pose, or  the  co-owner  or  co-owners  may  pur- 
chase the  entire  interest  of  said  minor  or  minors 
at  private  sale  for  its  appraised  value,  said  ap- 
praisement of  the  interest  of  said  minor  or 
minors  to  be  made  and  the  terms  of  said  sale 
to  be  fixed  by  the  family  meeting  convened  for 
that  purpose  and  said  proceedings  to  be  ap- 
proved and  homologated  by  the  judge  of  the  dis- 
trict court  of  the  parish  in  which  the  said  minor 
or  minora  resides." 

Plaintiffs  refer  us  to  the  case  of  Heirs  of 
Mallard  v.  Dejan,  45  La.  Ann.  1270, 14  South. 
238.  In  that  case  there  was  no  order  of  court 
based  upon  the  advice  and  recommendation 
of  a  family  meeting,  for  the  sale  of  the  prop- 
erty Involved.  It  was  advertised  for  sale  by 
agreement  among  the  major  heirs  and  the 
tutor.  Before  the  day  of  sale,  an  order  was 
obtained  for  the  sale  of  the  minors'  property 
at  private  sale,  under  Act  No.  25  of  1878. 
But  the  property  was  sold  at  public  auction. 
And  we  there  held  that  the  advertisement  and 
sale  were  Illegal,  and  not  authorized. 

[6]  Another  objection  is  that  the  undertu- 
tor  bad  removed  from  the  parish  where  he 
had  been  qualified  to  serve,  and  where  the 
property  of  plaintiffs,  the  minors,  was  located 
at  the  time  of  the  family  meeting.  We  are 
asked  to  hold  that  because  the  undertutor, 
after  qualifying,  had  removed  from  the  par- 


ish of  the  probate  court  to  another  parish  of 
the  state,  that  his  office  was  thereby  vacated. 
Under  article  306,  0.  0.: 

"All  the  causes  of  incapacity,  exclusion  and 
removal  mentioned  above,  apply  likewise  to  the 
undertutor,  except  insolvency  and  indebtedness 
to  the  minor  or  minora." 

And  the  removal  by  the  tutor  from  one  par- 
ish of  the  state  to  another  parish  is  not  a 
cause  for  removal  of  said  tutor  from  his 
office.  Besides,  the  appointment  of  a  tutor, 
or  undertutor,  cannot  be  attacked  collaterally. 

[6]  The  next  objection  urged  is  that  the 
judgment  ordered  the  sale  only  of  the  minors' 
interests  in  the  property,  and  not  the  sale  of 
the  whole  property.  We  have  heretofore  held 
that  property  owned  in  conjunction  with  mi- 
nors could  be  sold  at  private  sale  only  In  its 
entirety.  And  the  whole  of  the  property  in- 
volved was  sold  in  this  case.  The  judgment 
of  the  court,  homologating  the  deliberations 
of  the  family  meeting,  authorized  and  em- 
powered the  tutrix  of  plaintiffs  "to  sell  at 
private  sale,  at  a  price  not  less  than  $2.50  an 
acre,  the  share  of  said  minors  in  the  property 
hereinafter  described,  In  accordance  with  the 
advice  and  recommendations  of  said  family 
meeting."  Of  course,  the  tutrix  of  the  minors 
could  only  sell  that  undivided  interest  In  the 
property  owned  by  the  minors;  and  she  peti- 
tioned the  court  for  the  convocation  of  a 
family  meeting  to  authorize  her  "to  sell  their 
share  in  said  property  at  private  sale  to  effect 
a  partition  by  the  division  of  the  price  of 
such  sale."  The  entire  proceedings  show 
that  it  was  the  intention  of  the  tutrix  of  the 
minors,  and  of  the  other  owners  In  indivlsion 
of  the  property,  to  sell  the  whole  of  that 
property,  and  to  partition  the  proceeds  among 
them.  This  was  done.  The  whole  property 
was  sold;  and  the  proceeds  were  partitioned 
according  to  the  jurisprudence  of  the  state, 
and,  also  in  accordance  with  the  act  of  1912, 
No.  50. 

Another  objection  urged  Is  that  the  pro- 
ceedings for  the  convocation  of  the  family 
meeting  to  authorize  the  sale  and  fix  the 
terms  thereof  do  not  set  forth  any  legal 
reason  for  the  sale  of  petitioners'  property. 
This  charge  is  not  borne  out  by  a  reference 
to  the  petition  of  the  tutrix,  which  recites 
that: 

"The  said  co-owners  of  said  minors  wish  to 
have  a  partition  of  said  property  with  a  view 
to  selling  their  share  of  same,  and  that  it  would 
be  to  the  interest  of  the  said  minora  that  peti- 
tioner be  authorized  to  sell  their  share  in  said 
property  at  private  sale  to  effect  a  partition  by 
a  division  of  the  price  of  such  sale;  that  mode 
of  effecting  such  partition  being  more  convenient 
and  expeditious  and  less  expensive." 

These  reasons  were  sufficient  for  the  mem- 
bers of  the  family  meeting  and  for  the  Judge 
to  approve  their  deliberations  and  to  order 
the  sale  of  the  property;  and  they  are  suffi- 
cient In  law. 

Another  objection  urged  is  that  the  interest 
of  the  petitioners  In  the  property,  under  the 
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drcumstances,  could  not  have  been  alienated 
except  by  public  sale.    Act  No.  25,  1878, 
makes  a  contrary  provision. 
The  next  ground  urged  is  that: 

"The  petition  filed  by  Mrs.  Leonie  Provosty 
Becnel  in  her  capacity  as  tutrix  was  not  an  ac- 
tion for  partition,  and  that  the  proceedings  there- 
under were  null. 

This  objection  has  already  been  answered 
In  this  opinion. 
[7]  The  next  objection  Is  that: 

"The  tutrix  had  no  right  to  delegate,  to  an- 
other, authority  to  sell  the  minors'  property  and 
to  receive  the  purchase  price." 

The  judge  a  quo  disposes  of  this  point  In 
the  following  language: 

"As  to  the  question  that  a  tutor  cannot  act 
through  an  agent,  plaintiffs'  counsel  quotes  arti- 
cle 351  of  the  Revised  0.  C  half  of  the  first 
line  of  the  first  paragraph,  which  reads  as  fol- 
lows, 'A  tutor  administers  by  himself  alone,'  but 
fails  to  quote  the  second  paragraph  of  the  same 
article,  which  provides,  7He'  (the  tutor)  'can, 
on  his  own  responsibility,  act  by  an  attorney  in 
fact,  in  places  distant  from  his  residence.' 

"The  court  gathers  from  the  evidence  that,  at 
the  time  of  the  passing  of  the  act  of  sale  to 
J.  D.  Willis  in  the  city  of  New  Orleans,  Mrs. 
Leonie  Provosty  Becnel  had  left  the  parish  of 
St  John  the  Bantist,  and  was  living  and  resid- 
ing with  relatives  in  the  parish  of  Pomte  Coupee, 
away  from  and  in  a  parish  distant  from  the 
city  of  New  Orleans." 

[t]  Plaintiffs  next  allege  that  they  have  not 
received  any  portion  of  the  selling  price  of 
their  property.  They  offered  no  evidence  to 
sustain  this  allegation;  and,  as  their  interest 
in  their  father's  succession  was  small,  it  is 
very  likely  that  this  money  was  spent  for 
their  sustenance  and  support  during  the  long 
years  of  their  minority,  in  the  absence  of  any 
charge  of  fraud  on  the  part  of  their  mother, 
their  tutrix,  and  of  the  major  brother,  who 
received  the  selling  price  of  the  property, 
under  written  authority  from  his  mother. 
Besides,  it  is  not  incumbent  upon  the  pur- 
chaser of  property  at  private  sale,  under  an 
order  of  court  homologating  the  proceedings 
and  proces  verbal  of  a  family  meeting  recom- 
mending the  sale  of  minors'  property  to  effect 
a  partition,  to  follow  the  purchase  price 
which  he  paid  to  the  tutrix,  or  her  agent,  and 
see  that  the  tutrix  turns  the  amount  over  to 
the  minors. 

Plain  tiffs  attempt  to  support  this  claim  by 
showing  that  their  mother,  as  tutrix,  ren- 
dered no  account,  and  that  the  terms  of  arti- 
cle 1345,  C.  C,  were  not  carried  out  The 
tutrix  is  now  dead,  and  not  able  to  explain 
why  she  failed  to  file  an  account;  perhaps, 
the  reason  was  that  she  had  nothing  to  ac- 
count for,  and  nothing  to  turn  over  to  the 
minors.  And  article  1345,  C.  C,  has  reference 
to  judicial  partitions.  It  has  no  application 
to  the  sale  in  this  case. 

Judgment  affirmed. 


(134  La.) 
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STATE  v.  SPEAR S> 

(Supreme  Court  of  Louisiana.    Jan.  5,  1914. 
Rehearing  Denied  Feb.  2,  1914.) 

(SyUdbvi  by  the  Court.) 

Criminal  Law  (|  854*)— New  Trial—  Sepa- 
ration or  Jubt— Homicide. 

A  motion  for  a  new  trial,  based  on  an  al- 
leged separation  of  the  jury  during  the  progress 
of  the  trial,  where  it  is  shown  by  affirmative  ev- 
idence that  the  jury  were  retired  under  the  or- 
ders of  the  court  to  two  rooms  in  a  hotel,  where 
they  were  kept  during  the  night,  six  in  one 
room,  and  six  in  the  other,  under  and  in  charge 
of  deputy  sheriffs,  and  that  the  jury  were  not 
tampered  with  or  influenced,  and  that  the  de- 
fendant was  not  prejudiced  thereby,  is  properly 
overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  ||  2039-2047;  Dec  Dig.  § 

Monroe,  J.,  dissenting. 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  St  Helena;  R.  S.  El- 
lis, Judge. 

Robert  Spears  was  convicted  of  murder 
without  capital  punishment  and  appeals. 
Affirmed. 

Bankston  &  Inman  and  M.  J.  Allen,  all  of 
Amite,  for  appellant  R.  G.  Pleasant,  Atty. 
Gen.,  and  W.  H.  McClendon,  Dist  Atty.,  of 
Amite  (G.  A.  Gondran,  of  DonaldsonvUle,  of 
counsel),  for  the  State. 

SOMMERVILLE,  J.  Defendant  appeals 
from  a  verdict  of  guilty  of  murder  without 
capital  punishment  and  from  a  sentence 
condemning  him  to  hard  labor  in  the  state 
penitentiary  for  life. 

There  are  two  bills  of  exceptions  found  in 
the  record,  only  one  of  which  Is  urged  In  this 
court  That  bill  was  taken  to  the  ruling  of 
the  court  refusing  the  application  for  a  new 
trial  on  the  ground: 

"That  during  the  night  the  said  jury  was 
permitted  to  separate  at  their  lodging  quarters 
in  the  town  of  Greensburg.  La.,  six  having  slept 
on  the  east  side  of  said  hotel,  and  six  having 
slept  on  the  west  side,  there  being  an  interven- 
ing hall,  and  that  two  intervening  doors  were 
closed,  one  on  each  side  of  said  ball,  and  that 
same  was  after  the  state  closed  in  chief;  your 
mover  represents  that  because  of  this  separa- 
tion his  cause  was  unlawfully  prejudiced,  and 
that  by  reason  of  said  separation  and  resultant 
unlawful  prejudice  to  his  cause  he  is  entitled 
to  a  new  trial  on  the  charge  of  murder." 

The  per  curiam  attached  to  the  bill  is : 

"There  was  one  jury  locked  up  in  the  only 
available  sleeping  room  in  the  courthouse,  that 
had  been  charged  and  were  deliberating  in  the 
case  of  State  of  Louisiana  v.  Ivy  Blue,  charged 
with  murder.  Greensburg  being  an  interior 
town,  there  was  no  other  comfortable  or  avail- 
able sleeping  quarters;  so  I  instructed  the 
sheriff  to  secure  two  adjoining  rooms  and  put 
two  deputies  with  the  jury,  one  in  each  room. 
I  am  sure  there  was  no  outside  communication, 
as  the  deputies  are  of  unquestionable  integrity, 
and  their  testimony  is  in  the  record.   The  facts 
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satisfied  the  jury,  as  they  did  me,  that  the  ac- 
cused was  guilty,  and  I  therefore  overruled  the 
motion  for  a  new  trial." 

The  evidence  shows  that  on  the  evening  of 
the  first  day  of  the  trial,  after  the  state  had 
closed  Its  case,  the  jurors  were  retired 
for  the  night  to  two  rooms  in  a  hotel  In  the 
town,  by  the  order  of  the  court,  for  the  pur- 
pose of  rest  and  sleep;  these  rooms  were  on 
the  second  floor,  on  opposite  sides  of  a  com- 
mon hall,  with  a  door  entering  upon  said  hall 
from  each  room;  there  were  no  other  doors 
to  said  rooms;  and  the  window  in  each 
room  was  some  20  feet  from  the  ground;  six 
men  were  put  in  one  room  under  charge  of 
a  deputy  sherifT,  while  the  six  others  were 
put  in  a  separate  room  under  the  charge  of 
another  deputy  sheriff;  that  the  said  depu- 
ties remained  in  the  rooms,  -with  locked 
doors;  and  that  there  was  no  communication 
whatever  between  the  jurors  and  outsiders; 
there  was  no  way  to  get  into  or  out  of  the 
rooms  except  through  the  hall  doors,  which 
were  locked;  each  deputy  sheriff  went  with 
six  Jurors  into  a  room  at  the  same  time,  and 
out  of  the  same  rooms,  respectively,  at  the 
same  time. 

Defendant  argues,  and  he  quotes  from  the 
decision  of  this  court  in  State  v.  Hornsby,  8 
Rob".  554,  41  Am.  Dec.  805,  that : 

"In  capital  cases,  upon  a  separation  (of  the 
jury),  misconduct  and  abuse  will  always  be  pre- 
sumed." 

And  he  further  argues  that  this  court  has 
strictly  adhered  to  this  doctrine,  and  cites 
many  cases  in  support  of  his  argument 

None  of  the  cases  cited  present  the  condi- 
tions existing  in  this  case. 

in  State  v.  Hornsby,  supra,  8  Rob.  at  page 
558,  41  Am.  Dec  305,  jurors  separated  and 
went  to  their  separate  homes  and  to  their 
businesses.  They  were  necessarily  out  of  the 
charge  of  the  sheriff,  and  away  from  the 
control  of  the  court  And  we  there  say,  un- 
der those  circumstances: 

"The  decisions  upon  this  point,  both  in  the 
United  States  and  in  England,  have  been  va- 
rious and  contradictory.  In  early  times,  the 
rule  was  unbending  that  the  separation  of  the 
jury  was  fatal  to  their  verdict  and,  in  cases 
where  the  court  was  obliged  ex  necessitate  to 
adjourn,  the  jury  was  placed  in  charge  of  a 
bailiff,  who  was  sworn  to  keep  them  together. 
6  Durnf.  &  East,  530.  In  modern  times  the 
vigor  of  this  rule  has,  in  many  instances,  been 
relaxed;  but  the  decisions  are  so  contradic- 
tory and  conflicting  that  the  question  may  still 
be  fairly  considered  unsettled.  Thus  in  Virginia 
the  old  rule  prevails,  and  a  separation  of  the 
jury  is  fatal  to  their  verdict  In  North  Carolina 
the  decisions  are  both  ways.  State  v.  Garrigues, 
2  N.  C.  241:  State  v.  Carstaphen,  3  N.  C.  238. 
So  in  New  York,  In  McLeod's  Case,  as  reported 
by  Gould,  page  16,  the  court  directed  the  sher- 
iff to  provide  lodgings  and  places  to  take  their 
meals  for  the  jury,  as  it  would  be  necessary  to 
keep  them  together  during  the  whole  of  the  trial, 
and  to  provide  them  with  accommodations  as 
near  the  court  as  possible.  Graham  on  New 
Trials,  91  et  seq. ;  1  Chitty,  628;  Roscoe.  Crim. 
Bv.  178.  Aliter  in  Kentucky.  The  point  ap- 
pearing thus  unsettled  and  sub  lite,  this  court 
feels  itself  authorized  to  give  a  preference,  and 


to  adopt  that  rule  which  seems  to  offer  the 
greatest  security  to  the  accused,  and,  at  the 
same  time,  trenches  in  no  wise  upon  any  right 
necessary  to  insure  the  due  and  proper  execu- 
tion of  the  law. 

"In  capital  cases,  the  jury  should  not  be  per- 
mitted to  separate  after  they  have  been  sworn, 
either  with  or  without  the  consent  of  the  pris- 
oner. This  vigor,  which  the  court  conceive* 
to  have  been  the  universal  practice  in  the  coun- 
try parishes,  can  lead  to  no  bad  consequences. 
This  precaution  is  necessary  to  protect  the  ac- 
cused from  any  undue  influence  which  may  be 
exercised  upon  the  members  of  the  jury,  erven 
without  their  knowledge,  and  cannot  be  tortured 
into  a  disparagement  of  their  integrity.  Im- 
proper impressions  may  and  will  be  made  upon 
their  minds  by  artful  and  designing  men.  of 
which  they  may  be  perfectly  unconscious;  nei- 
ther can  they  shut  their  ears  to  the  expression 
of  popular  opinion;  and  as  well  might  the  ad- 
ministration of  the  juror's  oath  be  considered 
as  conveying  a  doubt  of  his  integrity  as  this 
temporary  seclusion  from  intercourse  with  the 
community  at  Urge.  In  cases  not  capital, 
courts  may,  in  their  discretion,  permit  the  jury 
to  disperse  until  after  they  have  received  the 
charge  of  the  court;  but  they  should  not  be 
permitted  to  separate  after  the  charge  has  been 
given.  In  these  cases,  misconduct  on  the  part 
of  the  jury  will  set  aside  their  verdict.  In 
capital  cases,  upon  a  separation,  misconduct 
and  abuse  will  always  be  presumed." 

That  which  we  there  stated  to  be  the  law 
must  be  read  in  connection  with  the  facts 
of  that  case.  There  had  been  a  real  separa- 
tion of  the  jurors.  They  had  been  permitted 
to  go  to  their  homes  and  to  their  businesses 
during  the  course  of  the  trial,  unattended  by 
deputy  sheriffs. 

In  the  present  case,  the  Jurors,  as  we  have 
seen,  were  not  out  of  the  charge  of  the  depu- 
ty sheriffs  and  of  the  court;  and  they  were 
only  temporarily  separated  for  their  personal 
comfort  and  necessary  rest  and  sleep  through 
the  night 

In  all  of  the  other  cases  cited  by  defend- 
ant, the  jurors  were  not  in  charge  of  deputy 
sheriffs. 

In  the  case  of  State  v.  Craighead,  114  La. 
84,  90,  38  South.  28,  seven  unaccepted  jurors 
were  permitted  to  remain  with  five  jurors 
who  had  been  accepted  and  sworn,  and  we 
held  such  irregularity  to  be  sufficient  to  set 
aside  the  judgment  and  verdict  in  the  cause. 

The  early  common-law  authorities  pressed 
with  great  vigor  that  by — 

"the  law  of  England,  a  jury,  after  the  evidence 
given  upon  the  issue,  ought  to  be  kept  together 
in  some  convenient  place,  without  meat  or  drink, 
fire  or  candle,  which  some  books  call  imprison- 
ment, and  without  speech  with  any,  unless  it  be 
the  bailiff,  and  with  him  only  if  they  be  agreed." 

The  modern  English  practice  has  been, 
though,  that  the  court  may  adjourn  from  day 
to  day,  during  the  progress  of  the  trial,  and 
that  the  jury  could  be  kept  together  during 
the  night  in  charge  of  the  officers  of  the  court 
in  capital  cases.  In  America  the  practice  has 
been,  as  to  capital  cases,  very  diverging. 
While  the  weight  of  authority  states  that 
such  separation  should  not  be  permitted, 
there  is  a  growing  tendency  towards  relaxa- 
tion of  this  rule;  and  Mr.  Wharton  in  bis 
book  on  Criminal  Law  (Practice)  f  3305,  saj-g : 
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"1.  Separation  of  the  jury,  in  a  capital  case, 
after  the  committal  of  the  case,  in  such  a  way 
a8  to  enable  them  or  either  of  them  to  be  tam- 
pered with,  is  ground  for  a  new  trial.  The  au- 
thorities, however,  differ  as  to  whether  (1)  this 
ground  is  absolute,  or  (2)  prima  facie,  subject 
to  be  rebutted  by  proof  from  the  prosecution 
that  no  improper  influence  reached  the  jury,  or 
(3)  merely  contingent,  upon  proof  to  be  offered 
by  the  defence  that  a  tampering  really  took 
place. 

"(1)  Among  those  holding  the  first  view,  the 
courts  of  Pennsylvania,  Louisiana,  Mississippi, 
and  Tennessee,  take  at  least,  in  capital  cases, 
the  most  extreme  position,  they  maintaining  that 
even  consent  of  prisoner  cannot,  in  such  cases, 
cure  a  separation. 

"(2)  That  such  separation,  in  a  capital  case, 
is  prima  facie  ground  for  a  new  trial,  subject 
to  be  rebutted  by  proof  from  the  prosecution 
that  no  improper  influence  reached  the  jury,  is 
the  position  generally  taken  by  the  American 
courts. 

"(3)  There  are,  however,  cases  in  which  it  has 
been  held  that  separation  of  the  Jury  is  only 
ground  for  new  trial  when  sustained  by  proof  of 
tampering,  the  burden  of  which  is  on  the  defend- 
ant It  is  further  held  that  such  separation  is 
within  the  discretion  of  the  judge  trying  the 
case,  not  subject  to  revision  on  error. 

But  our  decisions,  so  far  as  they  have  been 
cited  by  defendant,  do  not  show  that  we  have 
held  the  mere  separation  of  a  jury  during  the 
nighttime,  while  the  court  is  in  recess,  in  two 
separate  rooms,  each  room  in  charge  of  a 
deputy  sheriff,  to  be  such  a  separation  as  is 
sufficient  cause  for  a  new  trial,  and  where 
the  evidence  shows  that  the  jurors  have  not 
been  tampered  with. 

In  State  v.  Forney,  24  La.  Ann.  191,  where 
defendant  was  found  guilty  with  shooting 
with  intent  to  kill  and  murder  while  lying 
in  wait,  and  the  point  was  made  by  defend- 
ant that  there  was  a  separation  of  the  jury, 
which  in  a  capital  case  vitiated  the  verdict, 
we  say: 

"Nor  do  we  think  there  was  such  a  separation 
of  the  jury  in  this  case  as  would  vitiate  a  ver- 
dict 

"Before  the  jury  had  been  completed  and  im- 

Kneled,  and,  of  course,  before  the  indictment 
d  been  read  to  them  or  any  evidence  ad- 
duced, one  of  the  nine  who  had  been  sworn  left 
the  courtroom  for  a  necessary  purpose  and 
went  into  an  adjacent  alley.  He  was  not  out 
of  the  view  of  the  sheriff  more  than  ten  sec- 
onds. He  spoke  to  no  one.  The  sheriff  ob- 
served that  there  was  no  one  else  in  the  alley. 
He  returned  to  his  seat  before  the  trial  began. 
In  such  a  case  we  think  it  would  be  pushing 
technicality  too  far  to  say  that  the  verdict 
should  be  set  aside,  for  there  is  no  room  for 
any  reasonable  hypothesis  of  misconduct.  In 
each  of  the  cases  of  State  v.  Hornsby,  8  Rob. 
654  [41  Am.  Dec  805],  State  v.  Crosby,  4  La. 
Ann.  436,  State  v.  Evans,  21  La.  Ann.  321, 
and  State  v.  Frank,  23  La.  Ann.  213,  cited  by 
defendant,  there  was  a  real  separation  of  the 
jury  after  the  trial  had  begun  and  evidence  had 
been  taken,  and  there  was  a  strong  and  perhaps 
conclusive  presumption  of  misconduct  But  in 
the  present  case  we  see  no  such  reason  for  a 
new  trial." 

And  In  the  case  of  State  v.  Turner  et  aL, 
25  La.  Ann.  673,  where  the  same  point  was 
being  urged,  we  say: 

"It  is  true  that,  on  one  of  these  occasions, 
after  the  jury  had  retired  to  consider  their  ver- 
dict one  of  the  jurors,  accompanied  by  a  deputy 
sheriff,  came  downstairs  and  went  outside  of 


the  courtroom,  and  that  the  officer  was  called 
back  by  the  judge,  the  juror  being  thus  for  a 
moment  separated  from  the  officer.  We  are 
called  upon  to  say  that  this  separation  forces 
the  presumption  of  misconduct  which  entitles 
the  defendant  to  a  new  trial.  To  do  this  we 
would  have  to  impute  complicity  on  the  part 
of  the  judge,  the  sheriff's  officer,  and  the  ^u- 
ror,  all  combining  to  do  some  act  by  which 
the  prisoners,  if  found  guilty,  would  he  enti- 
tled to  a  new  trial,  and  thus,  perhaps,  escape 
the  penalty  which  the  law  attaches  to  their 
crime,  and  which  had  been  fully  proved  to  the 
jury  who  first  tried  them.  This  we  have  no 
warrant  in  law  for  doing.  We  will  not  say 
that  because  a  juror  was  for  a  moment  out  of 
the  presence  of  the  officer  under  whose  charge 
he  was,  when  it  is  not  shown  or  alleged  that 
he  had  any  communication  with  any  other  per- 
son, and  it  does  not  appear  that  he  had  an 
opportunity  to  have  had  any,  it  necessarily  es- 
tablishes the  presumption  of  misconduct  and 
makes  it  obligatory  upon  us  to  set  aside  the 
verdict  We  may  be  willing  to  take  the  law 
upon  this  subject  to  be  as  ft  is  laid  down  in 
Hornsby's  Case,  but  we  cannot  carry  it  any 
further.  We  would  be  carrying  it  very  much 
further  if  we  set  aside  the  verdict  of  the  jury 
on  this  ground." 

In  12  Cyc  723,  it  Is  stated: 

"Broadly  speaking  no  merely  temporary  sepa- 
ration of  the  jury  is  sufficient  to  justify  a  re- 
versal, if  during  the  time  of  the  separation  they 
are  in  the  charge  of  an  officer,  and  he  keeps 
them  in  his  actual  sight  and  hearing,  or  when 
this  is  not  possible  the  circumstances  are  such 
that  It  is  apparent  that  they  have  not  been 
tampered  with  or  influenced  to  the  prejudice  of 
defendant  It  has  been  held  in  a  number  of 
cases  that  the  mere  fact  that  one  or  more  of 
the  jurors  were,  after  their  retirement  and  be- 
fore the  verdict  separated  from,  the  others, 
is  not  ground  for  a  new  trial  unless  it  appears 
that  defendant  was  prejudiced  thereby." 

There  are  cited  in  support  of  the  above 
rule  cases  from  Colorado,  Indiana,  Iowa, 
Kansas,  Mississippi,  Missouri,  Nebraska,  Ne- 
vada, New  Mexico,  North  Carolina,  Pennsyl- 
vania, Texas,  and  Virginia. 

In  the  case  of  Commonwealth  v.  Gagle,  147 
Mass.  576,  18  N.  E.  417,  it  is  held  that  the 
circumstances  of  the  separation  are  to  be 
considered  in  determining  whether  any  pre- 
sumption of  tampering  exists.  A  temporary 
separation  of  the  jury  for  a  short  period,  as 
where  one  of  them  stays  In  the  room  with 
the  officer  while  the  others  are  at  supper, 
raises  no  presumption  of  prejudice.  And  in 
the  case  of  State  v.  Conway,  23  Minn.  291,  it 
is  held  that  where  the  juror  who  is  separated 
remains  in  the  sight  and  custody  of  the  of- 
ficer, and  the  other  facts  exclude  any  suspi- 
cion of  tampering  or  of  the  influence  of  the 
separation  upon  the  verdict,  the  presumption 
should  not  be  recognized.  It  Is  merely  a 
presumption,  which  is  subject  to  be  rebutted 
by  evidence. 

And,  where  it  is  shown  that  under  the 
direct  order  of  the  court  the  Jury  is  retired 
for  the  night  to  two  rooms  in  a  hotel,  in 
charge  of  deputy  sheriffs,  for  the  purpose  of 
resting  and  sleeping,  during  the  progress  of 
the  trial,  and  it  affirmatively  appears  that 
the  jurors  were  not  tampered  with  or  influ- 
enced in  any  way,  and  that  the  accused  was 
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not  prejudiced  In  any  manner,  a  motion  for 
a  new  trial,  based  on  such  alleged  separation 
and- presumption,  was  properly  overruled. 
Judgment  affirmed. 

MONROE,  J.,  dissents. 


(134  La.) 

No.  19,836. 

CITY  OT  SHREVEPORT  v.  MAROTJN. 

(Supreme  Court  of  Louisiana.   Jan.  5,  1914. 
Rehearing  Denied  Feb.  2,  1914.) 

(SyUobu*  by  the  Court.) 

1.  Intoxicating  Liquors  (§  30*)  —  Regula- 
tion  bt  Municipality— Right. 

The  people  of  Caddo  parish  bad  the  right 
to  decide  by  vote,  that  intoxicating  liquors 
could  not  be  sold  in  that  parish.  Town  of  Rus- 
ton  t.  Fountain,  118  La.  53,  42  South.  644: 
Hagens  v.  Police  Jury  of  Caddo  Parish,  121 
La.  634,  46  South.  676. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  |  37;  Dec.  Dig.  |  30.*] 

2.  Intoxicating  Liquors  (f  10*)  —  Regula- 
tion by  Municipality— Right. 

The  council  of  the  city  of  Shreveport  has 
the  right  to  declare  a  "blind  tiger"  to  be  a  pub- 
lic nuisance,  and  to  order  it  to  be  abated,  with 
penalty.  Section  10,  Act  No.  158  of  1898,  p. 
295;  Act  8  of  1896,  p.  8;  sections  1211  and 
2778  Revised  Statutes,  as  amended  by  Acts  No. 
76  of  1884,  p.  98,  and  No.  221  of  1902,  p.  451; 
section  1214,  R  S.;  Kennedy  v.  Phelps,  10  La. 
Ann.  227;  State  v.  Gerspach,  33  La.  Ann. 
1011;  State  v.  Heidenhain,  42  La.  Ann.  483, 
7  South.  621,  21  Am.  St.  Rep.  388. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  ||  7-12;  Dec.  Dig.  f  10.*] 

3.  Wobds  and  Phrases— "Blind  Tiger." 

A  "blind  tiger"  is  a  place  where  intoxi- 
cants are  sold  on  the  sly;  and  contrary  to  the 
law.  Standard  Dictionary;  Words  and  Phras- 
es; Town  of  Ruston  v.  Fountain,  118  La.  53, 
42  South.  644. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  1,  pp.  808,  809.] 

4.  Intoxicating  Liquors  (|  260*)— Nuisance 
—Right  to  Abate. 

"Blind  tigers"  are  public  nuisances,  affect- 
ing the  whole  community,  and,  as  such,  they 
may  be  abated.  Town  of  Ruston  v.  Fountain, 
118  La.  63,  42  South.  644;  Legg  v.  Anderson, 

116  Ga.  401,  42  S.  E.  720;  Lofton  v.  Collins, 

117  Ga,  434,  43  S.  E.  780,  61  L.  R  A.  150; 
Rush  v.  Commonwealth  (Ky.)  47  S.  W.  5S6; 
Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct. 
273,  31  L.  Ed.  205;  Purity  Extract  &  Tonic 
Co.  v.  Lynch,  226  U.  S.  192,  33  Sup.  Ot  44, 
57  L.  Ed.  184. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  %  399;  Dec  Dig.  §  260.*] 

5.  Evidence  (|  5*)— Judicial  Notice— Public 
Nuisance. 

That  a  "blind  tiger"  is  a  public  nuisance 
requires  no  evidence  to  support  it  North  West- 
ern Fertilizer  Co.  v.  Hyde  Park,  97  U.  S.  659, 
24  L.  Ed.  1036. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  4;  Dec  Dig.  f  5.*] 

6.  Courts  (8  43*)— Right  to  Create— Valid- 
ity of  Statute. 

Article  95  of  the  Constitution  gives  to  the 
General  Assembly  the  right  to  create  inferior  y 
courts,  and  to  define  their  jurisdiction,  and ! 


to  adopt  rules  of  evidence  for  those  courts. 
Act  No.  108  of  1898,  p.  129. 

[Ed.  Note.— For  other  cases,  see  Courts. 
Cent  Dig.  §§  164-170,  181-183;  Dec  Dig.  | 

7.  Intoxicating  Liquors  (8  11*)— Conflict- 
ing Regulations  by  State  and  Munici- 
pality. 

Act  No.  40  of  1908,  p.  40.  provides  what 
shall  be  prima  facie  evidence  of  the  sale  of  in- 
toxicating liquors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  §  13;  Dec  Dig.  g  1L*] 

8.  Intoxicating  Liquors  (f  11*)— Conflict- 
ing Regulations  by  State  and  Munici- 
pality. 

The  council  of  the  dty  of  Shreveport  is 
without  authority  to  declare  the  possession  of 
intoxicating  liquors  to  be  prima  fade  evidence 
of  a  "blind  tiger,"  on  the  trial  of  a  case  in  a 
court  of  justice. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  13;  Dec  Dig.  |  11.*] 

9.  Intoxicating  Liquors  (8  11*)— Conflict- 
ing Regulations  of  State  and  Munici- 
pality. 

The  council  of  the  dty  of  Shreveport  is 
without  authority  to  direct  the  dty  court  to  is- 
sue a  search  warrant  for  intoxicating  liquors. 
The  Legislature  has  authorized  the  issuance  of 

5earch  warrants  for  stolen  property  only.  R. 
I.  2068. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  13;  Dec  Dig.  |  11.*] 

10.  Municipal  Corporations  (f  111*)— Ordi- 
nance—Validity. 

An  ordinance  may  be  constitutional  and 
valid  in  part;  and  it  will  be  sustained  to  that 
extent 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  121;  Dec  Dig.  | 

(Additional  Syllabut  by  Editorial  Staff.) 

11.  Words  and  Phrases— "Illicit." 

As  applied  to  the  selling  of  intoxicating 
liquors,  the  word  "illicit"  has  a  well-defined 
meaning;  it  means  unlawful. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  4,  p.  3390.] 

Appeal  from  City  Court  of  Shreveport;  U 
C.  Blanchard,  Judge. 

Philip  Maroun  was  convicted  of  maintain- 
ing a  public  nuisance  in  violation  of  an  ordi- 
nance of  the  dty  of  Shreveport,  and  he  ap- 
peals. Affirmed. 

Foster  &  Webb  and  Scheen  &  Blanchard, 
all  of  Shreveport,  for  appellant  G.  W.  Jack, 
City  Atty.,  and  D.  C.  Scarborough,  Jr.,  Asst. 
City  Atty.,  both  of  Shreveport,  for  appellee. 

SOMMERVILLE,  J.  Defendant  was  charg- 
ed with  and  found  guilty  of  maintaining  a 
public  nuisance  in  the  city  of  Shreveport,  by 
keeping  a  "blind  tiger,"  and  he  appeals. 

There  are  three  bills  of  exceptions  found 
in  the  record,  all  to  the  same  effect,  and 
they  will  be  considered  together. 

Defendant  was  charged,  April  17,  1913, 
with  maintaining  a  public  nuisance  by  keep- 
ing a  "blind  tiger"  on  the  24th  day  of  Feb- 
ruary, 1913,  contrary  to  the  ordinance  of  the 
city  of  Shreveport,  specially  ordinance  No. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key -No.  8erles  *  Rep'r  Indexes 
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5,  which  la  made  part  of  the  bills  of  excep- 
tions, and  It  Is  found  In  the  record. 

The  first  objection  to  the  charge  was  that 
It  was  duplicitous;  but  this  objection  has 
been  abandoned. 

Second.  That  said  ordinance  No.  5  is  Il- 
legal and  of  no  effect,  for  the  reason  that 
It  Is  ultra  vires  of  the  powers  of  the  council; 
and  that  it  is  unconstitutional,  null,  and  void, 
in  that  (a)  it  attempts  to  create  an  offense 
which  the  city  council  had  no  right  to  do; 
(b)  that  in  it  the  council  attempts  to  create 
rules  of  evidence,  which  is  beyond  its  power 
and  authority. 

The  first  section  of  the  ordinance  declares: 

"That  what  is  commonly  known  as  a  'blind 
tiger'  within  the  limits  of  the  city  of  Shreve- 
port, Louisiana,  la  hereby  declared  to  be  a  pub- 
lic nuisance." 

The  following  sections  proceed  with  pro- 
visions for  the  abating  of  said  public  nui- 
sances. 

The  council  of  the  city  of  Shreveport  did 
not  attempt,  under  ordinance  No.  5,  to  create 
an  offense;  it  simply  directs  that  a  certain 
public  nuisance  shall  be  abated;  and  it  pro- 
vides for  a  penalty  to  be  Imposed  by  the 
courts  upon  the  person  maintaining  said  nui- 
sance. 

[1]  In  the  early  part  of  1908  the  police  jury 
of  the  parish  of  Caddo,  in  accordance  with' 
a  vote  taken  by  the  people  on  the  subject, 
adopted  an  ordinance  prohibiting  the  sale  of 
intoxicating  liquors  in  drinking  houses  and 
shops  within  the  limits  of  the  parish  of  Cad- 
do, on  and  after  the  1st  day  of  January,  1909. 
That  ordinance  has  been  before  us,  and  de- 
clared to  be  legal.  Hagens  et  aL  v.  Police 
Jury  of  Caddo  Parish,  121  La.  684,  46  South. 
676.  The  city  of  Shreveport,  being  located 
in  the  parish  of  Caddo,  was  and  Is  in  pro- 
hibition territory;  and  no  one  can  there  law- 
fully engage  In  the  sale  of  Intoxicating  liq- 
uors In  drinking  houses  and  shops. 

[2,  3]  In  line  -with  the  ordinance  of  the 
police  jury,  the  common  council  of  the  city 
of  Shreveport  passed  ordinance  No.  6,  now 
under  consideration,  and  therein  undertook 
to  define  a  "blind  tiger";  but  this  definition 
was  tautological,  and  therefore  unnecessary. 
Crowley  v.  Ellsworth,  114  La.  308,  88  South. 
199,  69  L.  B.  A.  276,  108  Am.  St  Rep.  853. 
The  term  is  known  and  recognized  generally. 
It  is  found  in  the  Standard  Dictionary  and 
in  Words  and  Phrases.  The  Standard  Dic- 
tionary defines  a  "blind  tiger"  to  be  a  place 
where  Intoxicants  are  sold  on  the  sly;  and 
"aly"  means  artfully,  dexterous  In  doing 
things  secretly;  cunning  in  evading  notice  of 
detection. 

[4, 1]  "Blind  tigers"  have  been  declared  to 
be  public  nuisances  affecting  the  whole  com- 
munity, and,  as  such,  they  may  be  abated. 
Town  of  Ruston  v.  Fountain,  118  La.  63,  42 
South.  644;  Legg  v.  Anderson,  116  Ga.  401, 

42  S.  B.  720;  Lofton  v.  Collins,  117  Ga.  434, 

43  8.  E.  708,  61  L.  R.  A.  150;  Rush  v.  Com- 
monwealth (Ky.)  47  S.  W.  586. 


It  is  a  well-recognized  fact  that,  after  the 
sale  of  intoxicating  liquors  has  been  prohibit- 
ed, either  by  special  act  or  by  vote  of  the 
people,  all  sorts  of  contrivances  are  resorted 
to  to  evade  the  operation  of  the  law;  and  the 
places  selling  Intoxicating  liquors  under  these 
conditions  are  known  as  "blind  tigers";  they 
are  devices  by  which  a  liquor  seller  seeks  to 
ply  his  vocation,  and  at  the  same  time  to 
conceal  his  criminal  agency  in  the  selling. 

There  can  be  no  question  of  the  right  of 
the  people  of  Caddo  parish  to  decide  that 
Intoxicating  liquors  cannot  be  sold  in  that 
parish.  Town  of  Ruston  v.  Fountain,  118  La. 
53,  42  South.  644;  Hagens  v.  Police  Jury  of 
Caddo  Parish,  121  La.  634,  46  South.  676. 

The  Supreme  Court,  in  Mugler  v.  Kansas, 
123  U.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205, 
held  that  a  statute  of  Kansas  which  prohib- 
its the  manufacture  and  sale  of  intoxicating 
liquors  in  that  state  is  valid,  and  that  the 
destruction,  In  the  exercise  of  the  police  pow- 
er of  the  state,  of  property  used,  In  violation 
of  law,  in  maintaining  a  public  nuisance  is 
not  a  taking  of  property  for  public  use,  and 
does  not  deprive  the  owner  of  it  without  due 
process  of  law.  Such  person  is  a  violator  of 
the  law,  and  not  an  innocent  owner,  who  is 
protected  in  his  rights  by  the  Constitution 
of  the  United  States. 

"The  power  which  the  states  have  of  pro- 
hibiting such  use  by  individuals  of  their  prop- 
erty as  will  be  prejudicial  to  the  health,  the 
morals,  or  the  safety  of  the  public,  is  not,  and. 
consistently  with  the  existence  and  safety  of 
organized  society,  cannot  be,  burdened  with  the 
condition  that  the  state  must  compensate  such 
individual  owners  for  pecuniary  losses  they  may 
sustain,  by  reason  of  their  not  being  permitted, 
by  a  noxious  use  of  their  property,  to  inflict  in- 
jury upon  the  community.1' 

In  the  case  of  Purity  Extract  ft  Tonic  Co. 
v.  Lynch,  226  U.  S.  192,  33  Sup.  Ct  44,  57  L 
Ed.  184,  the  court  say: 

"It  Is  also  well  established  that,  when  a  state 
exerting  its  recognized  authority  undertakes  to 
suppress  what  it  is  free  to  regard  as  a  public 
evil,  it  may  adopt  such  measures  having  reason- 
able relation  to  that  end  as  it  may  deem  neces- 
sary in  order  to  make  its  action  effective." 

And  in  that  case,  the  court  held  that  the 
state  Legislature  of  Mississippi  had  the  right 
to  prevent  the  sale  of  malt  liquors,  saying: 

"That  the  opinion  is  extensively  held  that  a 
general  prohibition  of  the  sale  of  malt  liquors, 
whether  intoxicating  or  not,  is  a  necessary 
means  to  the  suppression  of  trade  in  Intoxicants 
sufficiently  appears  from  the  legislation  of  other 
states  and  the  decisions  of  the  courts  in  its 
construction."  (Citing  many  authorities  to  that 
effect) 

In  the  case  of  Kennedy  v.  Phelps,  Street 
Commissioner  of  New  Orleans,  10  La.  Ann. 
227,  we  say  that: 

"The  power  to  abate  nuisances  is  a  portion  of 
police  authority,  necessarily  vested  in  the  cor- 
poration of  all  populous  towns." 

And  we  there  cite  many  authorities  in 
support  of  that  proposition.  See,  also,  Mayor 
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v.  Gerspach,  33  La.  Ann.  101L  We  there 
say: 

"We  think  the  right  exists  in  the  council  of  a 
municipal  corporation  to  determine  what,  in  its 
nature  and  use,  it  deems  a  nuisance,  and  to  di- 
rect its  removal  or  discontinuance  under  the 
penalties  which  it  is,  by  legislative  authority, 
authorized  to  impose  or  inflict" 

See,  also,  State  v.  Heldenhain,  42  La.  Ann. 
483,  7  South.  621,  21  Am.  St  Rep.  388,  In- 
volving the  right  of  the  council  of  the  city 
of  New  Orleans  to  prohibit  smoking  on 
street  cars.   We  there  say : 

"The  authority  to  abate  nuisances  is  a  part 
of  the  police  power  vested  in  all  large  and 
populous  cities.  To  determine  what  is  a  nui- 
sance is  a  question  of  fact 

"The  city  council  of  New  Orleans  Is  to  a 
limited  extent  clothed  with  legislative  author- 
ity and  it  is  vested  with  that  discretion,  with- 
in ita  powers,  common  to  all  legislative  bodies. 

"Within  the  exercise  of  this  legislative  discre- 
tion, it  has  the  authority  to  determine  what  is  a 
nuisance,  and  to  enact  the  necessary  ordinances 
to  suppress  it" 

We  say  In  City  of  Crowley  v.  Ellsworth, 
114  La.  308,  38  South.  199,  69  L.  R.  A.  276, 
108  Am.  St  Rep.  353,  that: 

"An  ordinance  which  makes  an  act  unlawful, 
by  necessary  implication  declares  it  of  a  noxious 
character,  and  any  further  declaration  on  the 
subject  would  be  mere  useless  tautology." 

That  a  "blind  tiger,"  or  selling  of  Intoxi- 
cating liquors  In  prohibition  territory,  Is  a 
public  nuisance  requires  no  evidence  to  sup- 
port it 

The  Supreme  Court  say,  in  Northwestern 
Fertilizer  Co.  v.  Hyde  Park,  97  U.  S.  659, 
^4  L.  Ed.  1036,  in  part : 

"That  a  nuisance  of  a  flagrant  character 
existed,  as  found  by  the  court  below,  is  not 
controverted.  We  cannot  doubt  that  the  police 
power  of  the  state  was  applicable  and  adequate 
to  give  an  effectual  remedy.  That  power  be- 
longed to  the  states  when  the  federal  Consti- 
tution was  adopted.  They  did  not  surrender 
it,  and  they  all  have  it  now.  It  extends  to  the 
entire  properly  and  business  within  their  local 
jurisdiction.  Both  are  subject  to  it  in  all  prop- 
er cases.  It  rests  upon  the  fundamental  prin- 
ciple that  every  one  shall  so  use  his  own  so  as 
not  to  wrong  and  injure  another.  To  regulate 
and  abate  nuisances  is  one  of  its  ordinary  func- 
tions. The  adjudged  cases  showing  its  exercise 
where  corporate  franchises  were  involved  are 
numerous." 

The  trial  court  correctly  held  that  the 
ordinance  of  the  city  of  Shreveport  did  not 
create  an  offence;  that  it  simply  declared  a 
"blind  tiger"  to  be  a  public  nuisance;  and 
that  it  had  legally  passed  provisions  for  the 
suppression  of  such  nuisance.  Section  10, 
Act  No.  158  of  1898,  p.  295. 

In  the  case  of  State  v.  Harper,  42  La. 
Ann.  312,  7  South.  446,  and  Police  Jury  of 
Lincoln  Parish  v.  Harper,  42  La.  Ann.  776, 
7  South.  716,  we  hold,  in  effect  that  the  po- 
lice jury  of  Lincoln  parish  had  not  the  right 
to  prohibit  the  sale  of  liquor  in  that  parish. 
But  that  case  was  decided  in  1890,  when  po- 
lice juries  had  not  been  given  authority  to 
inflict  penalties  such  as  is  given  to  the  city 
council  of  Shreveport  by  section  10  of  Act 


No.  158  of  1898,  p.  295.  Since  that  decision 
was  rendered,  the  Legislature  has  granted 
power  to  the  police  juries  to  penalize  the  vio- 
lation of  every  ordinance,  by  Act  No.  315  of 
1908,  p.  481 ;  and  the  Harper  decision  is  no 
longer  an  authority.  See,  also,  Luchini  v. 
Police  Jury,  126  La.  972,  53  South.  68,  21 
Ann.  Cas.  59. 

[6,  S]  The  next  charge  against  the  ordi- 
nance Is  that  It  attempts  to  create  rules  of 
evidence  which  is  beyond  the  power  and  au- 
thority of  the  council.  It  is  aimed  at  sec- 
tion 4  of  the  ordinance  which,  among  other 
things,  provides  that  when  Intoxicating  liq- 
uors are  found  in  any  house,  store,  room,  or 
any  other  place  where  they  are  kept  illicitly, 
or  for  the  purpose  of  sale,  barter,  exchange, 
trade,  or  giving  away  as  a  beverage,  or  when 
they  are  kept  in  a  place  where  near  beer  is 
displayed  for  sale  or  sold,  or  when  they  are 
kept  in  a  place  where  gambling  is  permitted, 
shall  be  prima  fade  evidence  of  the  main- 
taining of  a  "blind  tiger." 

It  may  well  be  that  the  council  has  thus 
gone  too  far  In  adopting  a  rule  of  evidence; 
but  we  are  not  permitted  to  pass  upon  the 
sufficiency  of  evidence  in  criminal  cases, 
which  power  is  reserved  to  the  Jury,  or  to 
the  trial  judge.  Defendant  has  attached  all 
the  evidence  taken  In  the  case  to  one  of  his 
bills  of  exceptions,  but  as  just  stated,  we 
are  not  at  liberty  to  examine  that  evidence 
with  a  view  of  determining  whether  \t  is 
suflicient  for  conviction  or  not  The  ordi- 
nance declares  the  keeping  of  intoxicating 
liquors  for  sale  in  connection  with  near  beer 
saloons,  etc.,  to  be  a  public  nuisance;  and 
we  cannot  conceive  that  a  court  would  have 
found  defendant  guilty  of  maintaining  a 
public  nuisance,  unless  the  evidence  showed 
that  he  did  keep  intoxicating  liquors  for 
sale  in  connection  with  his  near  beer  saloon. 

We  may  add,  In  passing,  that  a  reading 
of  the  evidence  in  the  record  shows  that  the 
trial  judge  is  fully  sustained  in  his  finding 
on  the  facts  of  the  case.  It  shows  a  per- 
sistent and  energetic  violation  of  the  law  in 
the  sale  of  liquors  In  prohibition  territory. 

Article  96  of  the  Constitution  gives  to  the 
General  Assembly  power  to  abolish  justices 
of  the  peace  courts  in  wards  of  more  than 
5,000  inhabitants,  and  to  create  in  their 
stead  courts  with  such  civil  jurisdiction  as 
is  now  vested  in  justices'  of  the  peace,  and 
with  criminal  jurisdiction  which  shall  not 
extend  beyond  the  trial  of  offenses  not  pun- 
ishable by  imprisonment  at  hard  labor  un- 
der the  laws  of  this  state,  and  the  violation 
of  municipal  and  parochial  ordinances,  and 
the  holding  of  preliminary  examinations  in 
cases  not  capital.  The  General  Assembly 
passed  act  No.  103  of  1898,  p.  129,  abolish- 
ing the  offices  of  justices  of  the  peace  and 
constables  in  the  fourth  ward  of  the  parish 
of  Caddo,  embracing  the  city  of  Shreveport 
and  established  a  court  of  inferior  jurisdic- 
tion, styled  the  "City  Court  of  the  City  of 
Shreveport"  which  court  is  vested  with  civil 
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jurisdiction,  as  had  been  vested  In  justices 
of  the  peace,  and  criminal  Jurisdiction  of 
offenses  committed  in  the  ward  and  not  pun- 
ishable by  imprisonment  at  hard  labor,  and 
of  violations  of  the  ordinances  of  the  city  of 
Shreveport,  and  of  the  ordinances  of  the 
police  jury  of  the  parish  of  Caddo,  within 
the  limits  of  said  ward,  with  power  to  ar- 
rest, examine,  commit,  and  discharge  in  all 
cases  not  capital. 

The  Legislature  lias  not  attempted  to  give 
to  the  council  of  the  city  of  Shreveport  any 
authority  over  the  city  court  of  Shreveport, 
or  to  direct  or  control  the  manner  or  method 
of  procedure  In  that  court,  or  to  define  or  to 
mate  rules  of  evidence  to  be  applied  there. 

[/]  The  only  prima  facie  evidence  of  the 
sale  of  liquors,  in  so  far  as  we  are  informed, 
is  that  established  by  the  Legislature  In  Act 
No.  40  of  1908,  p.  40,  wherein  it  is  provided : 

"That  the  certificate  of  the  internal  revenue 
collector,  or  his  deputy,  showing  that  an  inter- 
nal revenue  license  or  permit  was  issued  as  nam- 
ed in  section  one  of  this  act  when  introduced 
in  evidence  shall  be  prima  facie  evidence  that 
the  person  to  whom  such  United  States  revenue 
license  or  permit  was  issued  is  guilty  of  keep- 
ing a  grog  or  tippling  shop  or  retailing  spiritu- 
ous or  intoxicating  liquors  in  violation  of  law." 

Section  4  of  the  ordinance  is  ultra  vires 
null  and  void. 

The  next  objection  urged  by  defendant  Is 
that  the  evidence  against  him  was — 

"'obtained  through  force  and  a  search  warrant 
that  was  illegally  issued,  and  the  evidence  giv- 
en was  illegally  forcing  defendant  to  give  evi- 
dence against  himself,  contrary  to  the  law  and 
constitutional  guarantee  in  favor  of  the  citi- 
zens of  the  states." 

The  transcript  shows  that  a  warrant  was 
issued  In  this  case  on  April  24,  1913;  but 
there  is  no  return  made  thereon,  and  it 
would  appear  that  It  has  never  been  served. 
It  Is  very  evident  that  the  evidence  in  the 
record,  and  upon  which  defendant  was  con- 
victed, was  not  obtained  under  that  warrant, 
for  the  reason  that  the  affidavit  upon  which 
it  was  based  was  filed  April  17,  1913,  for 
maintaining  a  nuisance,  as  stated  in  the 
charge  against  defendant,  on  February  24, 
1913,  and  the  testimony  shows  that  the  evi- 
dence was  obtained  at  that  time,  prior  to  the 
issuance  of  the  warrant  complained  of. 
There  Is  nothing  in  this  objection. 

Whether  the  evidence  obtained  February 
24,  1913,  was  legally  or  illegally  obtained 
cannot  be  reviewed  at  this  time.  State  v. 
Renaud,  50  La.  Ann.  662,  23  South.  894; 
State  v.  Jerry,  4  La.  Ann.  190. 

[I]  The  next  objection  to  the  ordinance  is 
that: 

"It  is  illegal  in  providing  for  a  search  of 
premises;  no  such  power  being  in  the  city 
council;  and,  even  if  in  the  council,  then  it 
it  beyond  the  constitutional  limitation  on  search 
warrants,  as  the  same  is  provided  for  without 
probable  cause  being  first  shown,"  etc 

We  have  just  seen  that  the  warrant  in  this 
record  was  not  served,  and  that  it  was  only 


Issued  after  the  search  had  been  made  in  the 
previous  February,  and  after  the  charge  had 
been  regularly  made  and  filed  against  defend- 
ant. He  (defendant)  cannot  be  heard  to  com- 
plain of  this  section  of  the  ordinance.  He 
has  not  been  injured  thereby,  as  no  search 
warrant  was  executed,  although  one  had  been 
applied  for. 

We  may  add,  though,  that  when  the  city 
counsel,  in  section  3  of  ordinance  No.  5, 
provided  that  "it  shall  be  the  duty  of  the 
city  judge  to  at  once  issue  a  warrant  direct- 
ing the  chief  of  police  or  sheriff  to  go  into  such 
place  or  places  and  ascertain  the  truth,"  etc., 
of  affidavits  made  by  reputable  persons  that 
intoxicating  liquors  are  being  illegally  kept 
in  any  house,  store,  room,  or  any  other  place 
within  the  corporate  limits  of  the  city  of 
Shreveport,  for  the  purpose  of  illicitly  dis- 
posing of  same,  the  council  exceeded  its  au- 
thority. The  only  act  to  which  we  have 
been  referred  in  which  the  Legislature  au- 
thorizes a  judge  or  justice  of  the  peace  to  Is- 
sue such  a  warrant  is  in  search  of  stolen 
property.  R.  S.  2068.  The  Judge  of  the  city 
court  is  then  without  authority  to  issue  a 
search  warrant  for  any  purpose  not  indicated 
by  the  Legislature.  Therefore  that  portion 
of  section  3  of  the  ordinance  which  directs 
the  judge  of  the  city  court  to  Issue  a  search 
warrant  is  ultra  vires,  null  and  ;oid. 

Counsel  for  the  city  have  referred  us  to 
cases  Involving  laws  passed  by  the  Legisla- 
ture, with  reference  to  inspection,  in  the  in- 
terest of  public  health ;  but  they  are  without 
application  on  the  question  of  unreasonble 
searches.  That  point  was  not  Involved ;  and 
what  was  done  in  those  cases  was  in  compli- 
ance with  acts  of  the  Legislature,  and  not 
merely  ordinances  of  a  city  council.  The 
reference  to  the  New  York  cases  is  likewise 
inapplicable.  A  search  warrant  in  that  state 
is  of  broader  scope  than  the  Legislature  of 
Louisiana  has  made  it 

The  Code  of  Criminal  Procedure  of  New 
York.  8  791,  defines  a  search  warrant  to  be: 

"An  order  in  writing,  in  the  name  of  the  peo- 
ple, signed  by  a  magistrate,  directed  to  a  peace 
officer,  commanding  him  to  search  for  personal 
property,  and  bring  it  before  the  magistrate." 

And  section  792  provides  upon  what 
grounds  it  may  be  issued,  namely: 

"(1)  When  the  property  was  stolen  or  embez- 
zled. *  •  * 

"(2)  When  it  Is  used  as  the  means  of  commit- 
ting a  felony.   •   •  • 

"(3)  When  it  is  in  the  possession  of  any  per- 
son with  the  intent  to  use  it  as  the  means  of 
committing  a  public  offense,  or  in  the  posses- 
sion of  another,  to  whom  he  may  have  delivered 
it  for  the  purpose  of  concealing  it,  or  prevent- 
ing its  being  discovered." 

People  v.  Noelke,  1  N.  Y.  Cr.  R.  252,  268. 

The  next  charge  is: 

"That  the  council  can  only  fix  penalties  for 
the  illegal  sale  of  intoxicating  liquors,"  as  the 
vote  of  the  people  of  Caddo  went  no  further 
than  to  forbid  such  sale,  "and  the  fixing  of  a 
penalty  by  having  in  possession  intoxicating 
liquors  is  beyond  its  power." 
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This  objection  has  been  answered  before. 
The  council  has  declared  in  the  ordinance 
that: 

"Any  house,  store,  room,  or  any  other  place 
where  intoxicating  liquors  are  kept  illicitly  (that 
is  in  violation  of  law),  or  kept  for  the  purpose 
of  sale,  barter,  exchange,  trade,  or  giving  away 
as  a  beverage,  or  when  it  is  kept  in  a  place 
where  near  beer  is  displayed  for  sale,  or  when 
it  is  kept  in  a  place  where  gambling  ia  per- 
mitted, shall  be  deemed  a  'blind  tiger. 

It  has  turther  provided  that  a  "blind  tiger" 
is  a  public  nuisance,  and  it  has  provided  pen- 
alties for  its  abatement;  all  in  conformity 
to  law. 

[11]  The  word  illicit  has  a  well-defined 
meaning;  it  means  unlawful.  It  has  long 
been  used  in  connection  with  the  unlawful 
selling  of  liquors,  the  unlawful  distilling  of 
liquors,  unlawful  sexual  intercourse,  etc 
The  clear  object  of  the  ordinance  Is  to  sup- 
press "blind  tigers,"  which  the  ordinance  de- 
clares to  be  public  nuisances,  and  which  the 
courts  of  various  states  have  termed  public 
nuisances.  Town  of  Ruston  v.  Fountain, 
118  La.  53,  42  South.  644. 

We  have  confined  this  decision  to  the  right 
of  the  municipality  to  declare  a  "blind  tiger" 
to  be  a  public  nuisance,  and  to  abate  it  by 
penalizing  it.  Were  we  to  discuss  the  right 
of  the  municipality  to  suppress  illegal  sales 
of  liquor  we  would  find  that  such  right  has 
also  been  recognized. 

Act  No.  8  of  1896,  p.  8,  authorizes  city 
councils  to  pass  ordinances  relative  to  the 
sale  of  liquor  without  first  obtaining  a  li- 
cense. Sections  10  and  11  of  the  charter  of 
Shreveport  (Act  No.  158  of  1898,  p.  301) 
gives  the  council  full  authority  to  pass  all 
necessary  and  proper  ordinances,  with  penal- 
ties for  violations  thereof.  And  sections  1211 
and  2778,  Revised  Statutes,  as  amended  by 
Acts  No.  76  of  1884,  p.  98,  and  No.  221  of 
1902,  p.  451,  provide  that  police  juries  and 
municipal  authorities  of  villages,  towns,  and 
cities  may  regulate  or  prohibit  the  sale  of  in- 
toxicating liquors.  The  council  of  the  city 
of  Shreveport  has  prohibited  the  sale  of  in- 
toxicating liquors  in  that  city,  as  appears 
from  the  admission  as  follows  in  the  Dehan 
Case,  134  La.  313,  64  South.  124,  submitted 
with  this  case: 

"It  is  admitted  that  prohibition  was  voted  in 
tne  parish  of  Caddo,  including  the  city  of 
Shreveport,  and  that  prohibition  ordinances 
were  passed  by  the  police  jury,  and  by  the  city 
council.  The  ordinance  by  the  city  council 
prohibits  the  sale  of  intoxicating  liquors  in  the 
city  of  Shreveport  with  a  license,  and  imposes 
a  penalty  of  a  fine  of  not  over  $100.  or  not 
over  ten  days  in  jail,  or  both,  at  the  discretion 
ox  the  court 

Section  1214,  Revised  Statutes,  provides 
that: 

"It  shall  be  the  duty  of  the  police  juries  of 
the  several  parishes,  the  municipal  authorities 
of  the  towns  and  cities,  to  adopt  such  regula- 
tions as  may  be  necessary  for  the  purpose  of 
carrying  out  the  provisions  of  this  act." 

"To  regulate  the  police  of  a  tavern  is  not 


merely  to  adopt  a  regulation,  but  also  to  en- 
force the  regulation  after  it  is  adopted.  It 
would  hardly  be  contended  that  a  municipality 
charged  with  the  duty  of  regulating  the  police 
of  its  taverns  could  not  employ  officers  to  see 
that  the  regulations  adopted  for  the  good  order 
of  the  taverns  were  carried  out.  The  offering 
of  a  reward  for  the  conviction  of  offenders  ia 
in  reality  nothing  more  than  the  accomplishing 
of  the  same  thing  by  a  different  means. 

"This  would  be,  we  think,  a  too  narrow  con- 
struction." 

Carnes  v.  Police  Jury,  110  La.  1011,  35  South. 
267. 

See  Ruston  v.  Fountain,  118  La.  53,  42 
South.  644 ;  Purity  Extract  Co.  v.  Lynch,  226 
U.  S.  192,  33  Sup.  Ct  44,  57  L.  Ed.  184;  35 
Oyc.  1274;  and  section  1211,  R.  S.,  specially 
confers  that  right  with  reference  to  the  regu- 
lation and  prohibition  of  the  sale  of  intoxi- 
cating liquors  on  a  vote  of  the  people. 

Defendant's  stock  of  intoxicating  liquors 
were  not  seized  in  this  case;  but,  there  can 
be  no  doubt  of  the  right  of  the  state  to  au- 
thorize court  officers  to  summarily  seize 
liquors  which  are  being  concealed  and  sold 
in  violation  of  a  prohibitory  statute;  and  it 
may  authorize  the  issuance  of  a  search  war- 
rant for  the  purpose  of  seizing  such  liquors ; 
but  a  municipality  may  not  authorize  such 
search  and  seizure  in  the  absence  of  legisla- 
tive action  to  that  end. 

"Illegal  sales  of  intoxicating  liquors  pun- 
ishable under  the  general  law  may  also  be  made 
punishable  by  ordinance.  The  legislature  may 
authorize  a  municipality  to  impose  new  addi- 
tional penalties  and  punishments  for  acts  al- 
ready penal  by  the  general  laws  of  the  state, 
and  may  provide  a  different  punishment  from 
that  attached  by  the  general  laws."  Eng.  Ency. 
of  Law  (2d  Ed.)  voL  17,  p.  282. 

We  hold  to  the  same  effect  in  State  r. 
Fourcade,  45  La.  Ann.  717,  13  South.  187,  40 
Am.  St  Rep.  249 ;  City  of  Monroe  v.  Hardy, 
46  La.  Ann.  1232,  15  South.  696;  Town  of 
Opelousas  v.  Oiron,  46  La.  Ann.  1364,  16 
South.  190;  Dillon  on  Muuicipal  Corpora- 
tions, vol.  1,  |  25 ;  Am.  &  Eng.  Ency.  (2d  Ed.) 
pages  145  to  148,  and  151  to  155. 

[18]  Although  we  have  reviewed  the  ordi- 
nance and  other  evidence  in  the  record,  and 
found  that  the  ordinance  contains  objection- 
able and  illegal  provisions,  the  ordinance  is 
good  and  valid  in  part,  and  is  sustainable,  ex- 
cept as  to  the  objectionable  parts,  which  we 
have  pointed  out 

Defendant  has  been  found  guilty  of  violat- 
ing section  1  of  the  ordinance,  which  is  valid, 
and  the  penalty  imposed  is  in  accordance 
with  section  2,  which  la  also  valid. 

Judgment  affirmed. 

PROVOSTY,  J.,  concurs  in  the  decree.  He 
does  not  concur  in  that  part  of  the  opinion 
which  holds  the  ordinance  to  be  invalid  in 
so  far  as  it  provides  for  the  issuance  of  a 
warrant  authorizing  the  chief  of  police  to 
enter  premises  suspected  of  being  "blind 
tigers,"  for  the  purpose  of  ascertaining  the 
facts  in  that  regard. 
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(134  La.) 

•No.  19,956. 

CITY  OF  SHRE VE  PORT  T.  MAROUN. 

(Supreme  Court  of  Louisiana.  Dec.  1,  1913. 
On  Application  for  Rehearing.  Jan.  5,  1914. 
On  Second  Application  for  Rehearing,  Feb.  2. 
1914.) 

Intoxicating  Liquors  (§  10*)— Regulation 
bt  Municipality— Right. 

The  council  of  the  city  of  Shreveport  may 
by  ordinance  declare  a  "blind  tiger"  to  be  a 
nuisance  and  order  it  to  be  abated,  with  pen- 
alty. 

[Ed.  Note.— For  other  cases,  Bee  Intoxicating 
Liquors,  Cent  Dig.  tf  7-12;  Dec.  Dig.  |  10.*] 

Appeal  from  City  Court  of  Shreveport; 
L.  C  Blanchard,  Judge. 

N.  Maroun  was  convicted  of  maintaining 
a  public  nuisance  in  violation  of  a  city  ordi- 
nance, and  appeals.  Affirmed  on  rehearing, 
and  second  application  for  rehearing  denied. 

CaL  D.  Hicks,  of  Shreveport,  for  appellant 
D.  C  Scarborough,  Asst  City  Atty.,  of 
Shreveport  (Hall  &  Jack,  of  Shreveport,  of 
counsel),  for  appellee. 

LAND,  J.  The  sale  of  intoxicating  liq- 
uors in  the  parish  of  Caddo  was  prohibited 
several  years  ago,  by  a  vote  of  the  people. 

In  January,  1913,  the  commission  council 
of  the  city  of  Shreveport  adopted  an  ordi- 
nance— 

"for  the  suppression  of  what  is  commonly  known 
as  the  'blind  tiger*  in  the  city  of  Shreveport" 

Section  1  of  the  ordinance  declares  the 
keeping  of  a  "blind  tiger"  within  the  limits 
of  the  city  of  Shreveport  to  be  a  public  nui- 
sance.  Section  2  reads  in  part,  as  follows: 

"That  any  house,  store,  room,  or  any  other 

Blace  where  intoxicating  liquors  are  kept  il- 
eitis, or  kept  for  the  purpose  of  sale,  barter, 
exchange,  trade  or  giving  away  as  a  beverage, 
or  where  it  is  kept  in  a  place  where  near  beer  is 
displayed  for  sale  or  sold  *  *  *  shall  be 
deemed  a  'blind  tiger*  and  the  same  is  hereby 
declared  a  public  nuisance." 

Defendant  was  charged  by  affidavit  with 
"keeping  a  blind  tiger  and  maintaining  a 
public  nuisance  at  1233  Sprague  street  by 
keeping  a  house,  store,  or  room  where  in- 
toxicating liquors  are  kept  illicitly  for  sale 
as  a  beverage  and  where  near  beer  is  display- 
ed for  sale,"  in  violation  of  the  ordinances 
of  the  city  of  Shreveport 

Defendant  filed  a  demurrer  to  the  affidavit, 
on  the  general  grounds  that  the  ordinance 
was  unconstitutional  and  ultra  vires  of  the 
city  council.  This  demurrer  was  overruled 
by  the  court  Defendant  then  waived 
arraignment  and  pleaded  not  guilty.  In  due 
course  the  defendant  was  tried  and  convict- 
ed, and,  before  sentence,  filed  a  motion  In 
arrest  of  judgment,  which  was  overruled. 
Whereupon  the  defendant  was  sentenced  to 
pay  a  fine  of  $100,  and,  in  default  of  payment 
thereof,  to  work  100  days  on  the  public 


streets  of  the  city  of  Shreveport  Defendant 
appealed. 

The  only  question  before  us  is  whether 
the  commission  council  of  the  city  of  Shreve- 
port had  the  power  to  enact  the  ordinance 
under  which  the  defendant  was  prosecuted 
and  convicted. 

The  powers  of  the  council  are  set  forth  in 
Act  No.  220  of  1912,  and  its  jurisdiction  over 
the  liquor  traffic  is  expressed  as  follows: 

"To  create  by  ordinance  Buch  district  or  dis- 
tricts within  which  all  bars,  saloons,  clubs  and 
other  places  (where)  intoxicating  liquors  are 
disposed  of,  may  be  confined ;  to  regulate  the 
police  of  *  *  *  shops  for  retailing  liquors 
*  *  •  and  to  order  the  same  to  be  closed 
whenever  the  public  safety  and  tranquility  may 
require  it  and  to  impose  such  regulations  and 
duties  upon  persons  keeping  such  places  as  they 
may  deem  proper  and  necessary." 

It  is  obvious  that  these  provisions  must 
remain  dormant  as  long  as  prohibition  pre- 
vails within  the  limits  of  the  city  of  Shreve- 
port 

We  can  find  in  the  said  act  no  delegation  of 
power  over  the  subject-matter  of  illicit  sales 
of  Intoxicating  liquora 

The  state  statute  penalizes  actual  sales  of 
such  liquors  within  prohibition  territory. 
The  ordinance  in  question  goes  beyond  the 
state  law,  and,  in  effect,  penalizes  the  mere 
keeping  of  intoxicating  liquors  for  the  pur- 
poses of  sale,  or  "giving  away  as  a  beverage," 
or  where  kept  in  a  place  where  near  bear  is 
displayed  or  sold. 

The  ordinance  denounces  as  a  nuisance  acts 
wnich  are  not  unlawful  under  the  general 
laws  of  the  state. 

The  court  below  cited  sections  1211  and 
1214  of  the  Revised  Statutes  of  1870.  The 
first  section  contains  the  local  option  law 
of  1855,  and  the  second  section  makes  it  the 
duty  of  police  juries  and  the  municipal  au- 
thorities of  towns  and  cities  to  adopt  such 
regulations  as  may  be  necessary  to  carry 
out  the  provisions  of  the  act 

As  the  last  local  option  election  In  the 
parish  of  Caddo  was  ordered  by  the  police 
Jury,  and  submitted  to  the  electors  of  the 
parish  at  large,  we  cannot  conceive  how 
the  council  of  the  city  of  Shreveport  had  any 
duty  to  perform  in  the  premises.  The  said 
sections,  however,  have  no  application  to  the 
case  at  bar. 

Where  prohibition  has  been  voted  and  be- 
come effective,  it  is  enforced  by  the  state; 
and  the  police  jury,  or  the  city,  which  called 
the  election,  has  no  further  duties  or  func- 
tions to  perform  in  the  premises.  See  State 
v.  Harper,  42  La.  Ann.  312,  7  South.  440; 
Police  Jury  v.  Harper,  42  La.  Ann.  776,  7 
South.  716. 

The  ordinance  in  question  authorizes 
search  warrants  for  the  discovery  of  intox- 
icating liquors  in  any  house,  store,  room,  or 
other  place  within  the  corporate  limits  of 
the  city  of  Shreveport;  and  provides  that, 
when  intoxicating  liquors  are  found  in  the 
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searched  premises  or  in  possession  of  any  per- 
sons. It  shall  be  prima  facie  evidence  of  the 
guilt  of  the  owner,  keeper,  or  lessee  of  said 
premises  where  the  illicit  goods  are  found, 
or  of  the  persons  upon  whom  or  in  whose 
possession  the  illicit  goods  are  found,  that  it 
is  for  illicit  purposes,  and  for  maintaining  a 
public  nuisance. 

Act  No.  220  of  1912  does  not  confer  on  the 
council  of  the  city  of  Shreveport  the  power 
to  pass  ordinances  relative  "to  search  war- 
rants" or  rules  of  evidence.  Under  the  state 
law  the  search  warrant  is  restricted  to  stolen 
goods.  Revised  Statutes  of  1870,  §  1020.  The 
ordinance  in  question  provides  for  search 
warrants  for  the  purpose  of  obtaining  evi- 
dence of  possession  of  intoxicating  liquors, 
and  makes  such  possession  prima  facie  evi- 
dence of  intention  to  violate  the  prohibition 
law.  This  extraordinary  and  drastic  legisla- 
tion is  attempted  to  be  justified  under  the 
general  power  of  municipal  corporations  to 
suppress  nuisances  per  se.  We  cannot  per- 
ceive how  the  secret  possession  of  intoxicat- 
ing liquors  can  be  considered  as  a  public 
nuisance. 

No  brief  has  been  filed  in  this  case  in  be- 
half of  the  city  of  Shreveport.  We  presume 
that  the  case  was  submitted  on  the  opinion 
of  the  judge  of  the  city  court. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  annulled,  avoided,  and  re- 
versed, and  that  the  defendant  be  discharged 
and  his  bond  canceled. 

On  Application  for  Rehearing. 

SOMMERVILLE,  J.  The  representation 
of  counsel  is  that  this  case  was  submitted 
through  error ;  and  that  no  briefs  were  filed 
on  behalf  of  the  city  of  Shreveport,  as  it 
was  agreed  between  counsel  that  the  case 
should  be  submitted  on  the  oral  and  printed 
arguments  in  the  cases  of  city  of  Shreveport 
v.  Philip  Maroun  (No.  19,936)  64  South.  388, 
and  H.  Dehan  v.  S.  C.  Fullilove  (No.  19,907) 
64  South.  124.  These  two  last  cases  have  been 
argued  and  submitted,  and  are  this  day  de- 
cided. 

A  rehearing  is  granted. 

And,  for  the  reasons  assigned  in  the  case 
of  City  of  Shreveport  v.  Philip  Maroun,  this 
day  decided, 

The  judgment  appealed  from  is  affirmed, 
reserving  to  all  parties  the  right  to  apply 
for  a  rehearing  within  the  legal  delay. 

On  Second  Application  for  Rehearing. 

PER  CURIAM.  Through  a  misunderstand- 
ing, for  which,  perhaps,  no  one  was  to  blame, 
this  case  was  decided,  as  having  been  sub- 
mitted on  behalf  of  both  litigants,  without 
having  been  argued  by  counsel  for  plaintiff, 
and,  upon  their  application,  a  rehearing  was 
granted,  pending  which  they  were  afforded 
the  opportunity  of  arguing  the  issues  involv- 
ed, which  are  Identical  with  those  in  the  cas- 


es  of  Shreveport  v.  P.  Maroun  and  Dehan  t. 
Fullilove,  and  are  conceded  to  have  been 
covered  by  that  argument;  hence  the  court 
proceeded  at  once  to  render  judgment  in  this 
case,  as  In  the  others.  Since  then,  defendant 
has  applied  for  a  rehearing,  but  we  find  no 
error  in  the  reasons  upon  which  the  judgment 
herein  now  rests,  and  the  application  is  ac- 
cordingly refused. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part  on  the  second  application 
for  rehearing. 

(134  La.)  " 

No.  19,813. 
JOHNSON  v.  JACOB. 

(Supreme  Court  of  Louisiana.    Jan.  19,  1914, 
Rehearing  Denied  Feb.  16,  1914.) 

(Syllabus  by  the  Court.) 

Masteb  and  Sebvant  (I  240*)  —  Injuby  to 
Sebvant— Contbibtjtoby  Negligence. 
Where  a  workman  goes  between  two  cars 
to  uncouple  them  and  has  his  choice  of  two 
methods,  one  safe  and  the  other  unsafe,  and, 
with  reason  to  believe  that  the  cars  may  be 
moved  at  any  minute,  selects  the  unsafe  method 
and  is  injured  by  the  care  being  moved,  he  can- 
not recover  damages  for  his  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  751-756;  Dec.  Dig.  f 
240.*] 

Appeal  from  Twenty- Seventh  Judicial  Dis- 
trict Court,  Parish  of  St  James ;  Charles  S. 
Wortham,  Judge. 

Action  by  William  Johnson,  for  the  use, 
eta,  against  Jules  J.  Jacob,  Sr.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Teissier  &  Teissier,  of  New  Orleans,  for 
appellant  Guion,  Lambremont  &  Hebert. 
of  Lutcher,  for  appellee. 

BREAUX,  O.  J.  This  is  an  action  in  dam- 
ages for  alleged  personal  Injury. 

The  amount  sued  for  by  plaintiff  is  $3,000 
for  the  injury  suffered,  he  alleged,  by  his 
son  Henry  Johnson,  who  was  18  years  of  age 
on  the  day  of  the  accident 

Plaintiff  alleged  that  his  son  Henry  John- 
son, who  will  be  mentioned  as  Henry  here- 
after, lost  the  thumb  and  the  index  finger 
of  his  left  hand,  was  badly  Injured  through 
negligence  of  defendant  and  those  for  whose 
fault  and  negligence  defendant  is  answerable. 

Henry  was  the  coupler  and  staker  of  cane 
cars  of  defendant 

The  complaint  is  that  Louis  Washington, 
who  was  in  the  employ  of  defendant,  negli- 
gently, without  warning  or  notice,  while 
Henry  was  uncoupling  one  of  the  cars,  which 
was  stationary  at  the  moment  put  a  string 
of  cars  in  motion,  and.  was  the  cause  thereby 
of  moving  the  cars,  which  jolted  the  standing 
car  which  Henry  was  uncoupling,  his  left 
hand  was  caught  in  the  coupling  of  the  car, 
and  thereby  caused  the  injury. 

The  cars  rest  on  wooden  bodies;  there  is 
a  crosspiece  nailed  to  the  body;  below  there 
Is  a  plank  giving  shape  to  the  front  of  the 
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body,  and  it  rests  in  front  of  each  car;  there 
is  a  buffer  or  round  piece  of  timber  dressed 
and  reduced  to  a  semicircular  shape.  An 
iron  sheet  encircles  the  front  of  the  buffer, 
the  upper  front  There  is,  in  consequence, 
more  space  below  than  on  top.  When  the 
buffers  abead  of  these  cars  strike  one  another, 
the  iron  rims  only  on  the  buffer  collide  one 
against  the  other.  There  is  more  space  be- 
low the  iron  rim  and  lower  edge  of  the 
buffer. 

Just  below  the  buffer  a  strip  of  iron  is 
screwed  down  to  the  middle  piece  of  Umber 
which  forms  the  length  of  the  car  body. 
There  are  three  of  these  strips  of  wood. 
The  iron  bar  connects  with  the  buffer  at  the 
end.  On  each  of  these  is  an  iron  link  held 
by  the  iron  bar,  and  a  hook.  In  coupling  cars 
one  hook  is  placed  in  the  other,  and  the  re- 
verse is  done  when  uncoupling  the  cars. 

It  was  in  uncoupling  the  cars  that  the  cars 
jolted  the  stationary  car  and  caused  the 
casualty. 

Henry  suffered  and  was  an  inmate  of  the 
Charity  Hospital  for  several  weeks.  He 
avers  that  he  has  a  maimed  hand  and  is 
unable  to  do  all  the  work  to  which  he  was 
accustomed. 

The  defendant  answered  and  pleaded  the 
general  issue  and  that  plaintiff  was  guilty 
of  contributory  negligence. 

During  the  trial  in  the  district  court,  de- 
fendant offered  to  prove  that  Louis  Wash- 
ington was  a  fellow  servant  of  plaintiff,  em- 
ployed in  the  handling  of  empty  cars  from  a 
place  where  there  was  a  number  of  cars 
near  to  the  derrick.  Plaintiff  objected  on 
the  ground  that  defendant  had  not  alleged 
that  Washington  was  a  fellow  servant  The 
court  overruled  the  objection  and  admitted 
the  testimony.  The  plaintiff  reserved  a  bill 
of  exception,  and  the  question  Is  argued  be- 
fore this  court 

The  facts  recited  in  the  pleadings  are  in 
the  main,  as  before  stated:  The  plaintiff  in 
the  afternoon  in  September,  1911,  while  at 
work,  was  trying  to  unloosen  the  coupling 
which  did  not  readily  respond  to  his  attempt 

It  is  reasonable  to  suppose  that  he  held  to 
the  link  coupling  the  cars,  and  that  while 
holding  them  the  car  was  pushed  and  collid- 
ed with  the  stationary  car  which  plaintiff 
was  endeavoring  to  uncouple. 

There  is  a  derrick  used  to  transfer  the 
cane  from  the  carts  to  the  cane  car,  to  be 
hauled  to  the  sugar  house.  It  was  near  this 
derrick  that  plaintiff  was  at  work,  and  near 
the  derrick  he  had  worked  during  the  grind- 
ing season  of  1810  and  1911.  There  was  a 
foreman  in  charge  of  the  hands  working  at 
the  derrick.  He  had  been  employed  for  a 
number  of  years  as  derrick  foreman.  At  the 
moment  of  the  accident  this  foreman  had 
stepped  aside  and  was  not  present  at  the 
derrick. 

This  foreman  instructed  plaintiff  at  the 
time  that  he  was  put  to  work  at  the  derrick, 
showed  how  to  work,  admonished  him  to  be 


careful,  and  to  be  careful  when  cars  were 
pulled  up.  Cars  were  pulled  up  by  a  mule, 
to  the  place  at  which  they  were  pulled  to  be 
coupled  or  uncoupled. 

There  were  three  empty  cars  by  the  der- 
rick. There  had  been  loaded  cars  at  that 
place  but  they  had  been  hauled  away. 

He  had  helped  Louis  Washington,  who  was 
generally  in  charge  in  the  absence  of  the 
foreman,  and  when  the  foreman  was  present 
he  worked  at  the  derrick. 

They  both  worked  under  the  foreman. 
Louis  Washington  attended  to  pulling  the 
cars,  and  plaintiff  coupled  and  uncoupled 
them.  The  cars  that  plaintiff  was  uncoupling 
were  about  100  feet  away  from  those  that 
Washington  went  back  to  get 

At  the  time  of  the  accident,  when  Washing- 
ton was  coupling  cars,  plaintiff  was  uncou- 
pling the  three  first  He  was  between  the 
second  and  third  car. 

The  plaintiff,  testifying,  said  that  he  had 
no  notice  of  approaching  ears;  he  none  the 
less  went  between  the  two  cars.  His  hands 
were  underneath  the  couples.  He  started  un- 
coupling from  the  rear  of  the  line  of  cars 
and  came  on  to  the  front 

He  saw  Washington  walking  back  to  the 
cars  that  were  coupled  and  to  drive  his 
mules;  they  were  hitched  to  these  cars.  He 
saw  the  line  of  these  cars  as  they  started 
under  the  direction  of  Louis  Washington. 
He  drove  to  the  car  that  plaintiff  was  un- 
coupling and  bumped  against  it 

The  coupling  chains  and  hooks  were  taut 
Plaintiff  was  shaking  them  in  order  to  get 
them  apart 

Plaintiff  says  as  a  witness  that  a  car  bump- 
ing against  another  would  have  the  effect  of 
loosening  the  coupling  and  thereby  rendering 
it  easier  to  uncouple  the  car. 

In  this  instance  it  happened  that  plaintiff 
did  not  avail  himself  of  the  opportunity  of 
taking  out  the  hook;  his  hand  was  above 
at  least  a  foot  It  could  not  have  been  caught 
otherwise  as  the  bumpers  were  at  least  half 
a  foot  above  the  couplers. 

Plaintiff  did  not  seem  to  have  a  well-de- 
fined idea  how  the  accident  happened.  The 
statement  of  plaintiff  to  his  attorney  as  al- 
leged was  that  his  thumb  and  index  finger 
were  cut  in  the  coupling  of  the  cars. 

As  a  witness  he  said  that  they  were  caught 
in  the  bumper. 

If  his  hands  were  on  the  coupling,  they 
were  where  it  was  proper  for  them  to  be. 
If  they  were  on  the  iron  of  the  bumper  near 
the  top  of  either  bumper,  they  were  not  at 
the  proper  place.  The  evidence  does  not  war- 
rant the  conclusion  that  they  were  anywhere 
else. 

One  of  the  explanations  given  by  the  plain- 
tiff is  that  It  was  necessary  to  raise  his 
hands  half  a  foot  to  loosen  the  couplings.  The 
skeleton  model  In  evidence  does  not  suggest 
the  necessity  of  raising  one's  hand  to  that 
height 
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Louis  Washington  testified  that  he  did  not 
know  that  plaintiff  was  between  the  cars. 
He  said : 

"The  cars  were  in  a  ion*  string  and  I  pulled 
up  six  cars  and  when  they  stopped  I  went 
back  and  got  six  more,  but  I  did  not  know  he 
was  in  between  the  first  string  of  cars. 

"Q.  Henry  Johnson  heard  you  give  instruc- 
tions to  start  the  cars? 

"A.  Yes,  sir." 

These  were  the  alleged  offending  cars  of 
which  the  witness  had  charge. 

Plaintiff,  through  learned  counsel,  seeks  to 
make  a  point  In  regard  to  the  instructions 
of  the  foreman  not  to  go  between  the  cars 
when  running. 

The  following  is  an  excerpt  from  the  tes- 
timony of  Johnson: 

.  "Q.  You  said  that  the  instructions  were  not 
to  couple  or  uncouple  cars  when  they  were 
moving? 
"A.  Yes,  sir. 

HQ.  The  cars  that  Johnson  was  uncoupling 
were  not  moving  ?  • 

"A.  No,  air ;  but  I  was  pulling  up  the  second 
lot  of  cars,  and  I  did  not  know  he  was  in  be- 
tween the  first  cars." 

Under  the  instructions,  it  was  proper  to 
uncouple  the  cars  after  they  had  been  stop- 
ped, but  they  were  to  be  uncoupled  from 
underneath  the  couplings  and  not  from  above, 
and  the  workman  under  general  instructions 
should  be  alert  when  other  cars  are  brought 
up  to  be  coupled,  as  they  may  jostle  the 
standing  car,  a  possibility  against  which  it 
was  part  of  his  work  to  guard. 

Workmen  who  are  warned  against  possible 
dangers  ought  to  be  careful.  The  evidence 
warrants  the  conclusion  that  plaintiff  is 
without  right  to  damages,  and  that  by  this 
conclusion  there  is  no  necessity  of  discussing 
at  length  the  fellow-servant  doctrine. 

The  work  of  hauling  cane  done  as  usual, 
the  testimony  was  admissible  without  that 
plea,  and  from  it  we  glean  that  it  is  not  pos- 
sible to  allow  damages. 

For  reasons  stated,  the  judgment  Is  affirm- 
ed at  appellant's  costs. 


(134  La.) 

No.  19,736. 

REYNOLDS  et  aL  v.  GLOBE  FIRE  UNDER- 
WRITERS OF  ST.  LOUIS,  MO.,  et  aL 

(Supreme  Court  of  Louisiana.    Feb.  2,  1914.) 

(Syllalua  by  the  Court.) 

1.  Insurance  (J  617*)— Action  on  Policy— 
Jurisdiction. 

A  provision  in  an  underwriters'  policy  of 
fire  insurance,  to  the  effect  that  "no  suit 
•  *  •  shall  *  •  *  be  begun  •  •  •  for 
the  recovery  of  any  claim  upon  *  *  •  this 
policy  against  more  than  one  of  the  underwriters 
at  any  time,  *  •  *  and  that  a  final  decision 
in  such  suit  *  *  *  shall  be  taken  as  decisive 
of  the  similar  claim,  so  far  as  the  same  may 
subsist  [against  each  of  the  other  underwriters 
hereon]  absolutely  fixing  his  liability  in  the 
premises,  [and]  each  of  the  underwriters  here- 


in, in  consideration  of  this  entire  stipulation,  so 
far  as  he  is  or  may  be  individually  concerned, 
expressly  agrees  to  accept  and  abide  by  the  re- 
sult of  such  final  decision,  in  the  same  manner 
and  to  the  same  effect  as  if  he  had  been  the  sole 
defendant  in  a  similar  suit,  *  *  *  as  to  a 
similar  claim  against  him,  so  far  as  the  same 
may  subsist,"  does  not,  of  itself,  subject  the 
several  underwriters  to  the  jurisdiction  of  courts 
other  than  those  of  their  domiciles,  nor  does  it 
obligate  them  to  subject  themselves  to  the  ju- 
risdiction of  such  courts. 

[Ed.  Note— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1535;  Dec  DJgTj  617.*] 

2.  Appearance  (J  20*)— Waiver  or  Process- 
What  Constitutes. 

When  the  evident  and  sole  purpose  of  an 
exception  is  to  deny  the  efficacy  of  a  citation 
to  bring  the  exceptor  into  a  court  having  no  ju- 
risdiction of  his  person,  it  will  not  be  construed, 
though  inartificially  drawn,  as  a  waiver  of  cita- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  §8  91-102;  Dec  Dig.  |  20.*J 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Bienville ;  BenJ.  P.  Edwards,  Judge. 

Action  by  J.  E.  Reynolds  and  another,  re- 
ceivers, against  the  Globe  Fire  Underwrit- 
ers of  St  Louis,  Mo.,  and  others.  From  a 
judgment  for  certain  defendants,  plaintiffs 
appeal  Affirmed. 

Reynolds  6  Williams  and  Wimberly  & 
Reeves,  all  of  Arcadia,  for  appellants.  S. 
C.  McGarrity,  of  Arcadia,  for  appellees. 

MONROE,  J.  Plaintiffs,  as  receivers  of 
the  Dalton  Lumber  &  Tie  Company,  Limited, 
brought  this  suit  In  the  district  court  for  the 
parish  of  Bienville  against  the  Globe  Fire 
Underwriters  of  St  Louis,  Mo.,  S.  J.  Para- 
dise (said  to  be  manager  of  that  concern), 
also  of  St  Louis,  and  Dr.  P.  Gibson,  of  the 
parish  of  Claiborne  (said  to  be  one  of  the 
"underwriters"),  alleging  that  said  parties 
are  indebted  to  them,  in  solido,  In  the  sum 
of  $19,900,  with  certain  penalties  and  at- 
torney's fees,  under  a  policy  of  insurance  is- 
sued by  said  "underwriters,"  and  by  reason 
of  the  fact  that  the  property  Insured  was 
destroyed  by  fire.  Citations  appear  to  have 
been  served  on  the  two  parties  first  named, 
in  St  Louis,  though  by  what  means  does 
not  appear,  and  they  came  into  court  for  the 
purpose  of  excepting,  on  the  ground  that 
they  are  citizens  of  and  domiciled  in  Mis- 
souri, with  no  agent  and  no  business  in 
Louisiana,  and  that  the  citations  are  null, 
void,  and  not  such  as  are  required  by  law. 
and  as  are  necessary  to  bring  them  before 
the  court,  which  exception  being  maintained, 
the  suit,  as  to  those  defendants,  was  dismiss- 
ed. Dr.  Gibson  filed  an  exception  of  no 
cause  of  action,  which,  so  far  as  the  record 
shows,  has  not  yet  been  disposed  of.  Plain- 
tiffs have  appealed. 

[1]  Plaintiffs'  counsel  quote  certain  provi- 
sions of  the  policy  sued  on,  and  argue  there- 
from that  each  of  the  underwriters  thereby 
constitutes  Dr.  P.  Gibson  and  (as  we  under- 
stand it)  each  of  the  other  underwriters  his 
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agent  for  the  purposes  of  any  suit  upon  any 
policy  issued  by  the  associated  persons,  firms, 
and  corporations  known  as  the  Globe  Fire 
Underwriters.  The  particular  provisions  up- 
on which,  as  we  imagine,  they  rely  as  sup- 
porting that  proposition  read  as  follows: 

"In  the  event  of  litigation  herein,  to  avoid 
a  multiplicity  of  suits,  no  suit  or  other  pro- 
ceeding at  law  or  in  equity  shall,  in  any  event, 
be  begun  or  maintained  for  the  recovery  of  any 
claim  upon,  under,  or  by  virtue  of- this  policy, 
against  more  than  one  of  the  underwriters 
herein,  at  any  time,  nor  in  any  court  other 
than  a  court  of  original  jurisdiction,  and  that 
a  final  decision  in  such  suit  or  other  proceed- 
in?  shall  be  taken  to  be  decisive  of  the  similar 
claim,  so  far  as  the  same  may  subsist;  [as  to] 
each  of  the  other  underwriters  herein  absolutely 
fixing  his  liability  in  the  premises.  Each  of 
the  underwriters  herein,  in  consideration  of 
this  entire  stipulation,  so  far  as  he  individually 
is  or  may  be  concerned,  expressly  agrees  to  ac- 
cept and  abide  by  the  result  of  such  final  deci- 
sion in  the  same  manner  and  to  the  same  effect 
as  if  he  had  been  sole  defendant  in  a  similar 
suit  or  proceeding  as  to  the  similar  claim 
against  him,  so  far  as  the  same  may  subsist." 

We  find  nothing  In  the  foregoing  from 
which  it  can  be  deduced  that  the  "under- 
writers" intended  thereby  to  submit  them- 
selves to  the  jurisdiction  of  courts  other 
than  those  of  their  domiciles.  On  the  other 
hand,  we  find  that  the  policy  sued  on  pur- 
ports to  have  been  issued  by  "the  persons, 
firms,  and  corporations  known  as  the  Globe 
Fire  Underwriters,  being  subscribers  at  the 
Insurance  Exchange,  St  Louis,  Mo.,"  and 
that  they  declare  that  they  "do,  severally, 
each  for  himself,  or  itself,  and  not  jointly, 
no  one  being  bound  for  any  other,  hereby 
Insure  Dalton  Lumber  &  Tie  Company,  Lim- 
ited," etc. 

[2]  What  rights  plaintiff  may  have  acquir- 
ed, or  may  hereafter  acquire,  against  the  St. 
Louis  Underwriters  by  any  judgment  that 
be  may  obtain  against  Dr.  Gibson  is  a  mat- 
ter that  we  do  not  feel  authorized  to  Inquire 
into  in  this  proceeding.  Plaintiffs'  counsel 
say,  in  their  brief: 

"Defendants  the  Globe  Fire  Underwriters  of 
St  Louis,  Mo.,  and  S.  J.  Paradise  appeared  in 
this  case  and  filed  exception,  not  of  want  of  cita- 
tion, but  to  urge  defective  service,  and  to  show 
that  the  court  was  without  jurisdiction,  rations 
ma  tense,  and  rati  one  personoe,  and  to  show  that 
the  defendants  did  not  have  an  agent  in  the 
state,  and  to  show  that  the  citations  issued 
and  the  returns  thereon  were  illegal,  defective, 
invalid,  noil,  and  void,  and  do  not  constitute 
nich  citations  and  service  as  are  required  by 
law,  or  as  are  necessary  and  sufficient  to  bring 
exceptors  before  this  court  This  is  certainly 
in  appearance  for  other  purposes  than  for  the 
purpose  of  pleading  want  of  citation,  and  is 
therefore  a  waiver  of  citation." 

The  exception  is  inartiflcially  drawn;  but 
its  evident  and  sole  purpose  is  to  deny  the 
efficacy  of  the  citations  to  bring  the  defend 
ants  into  court,  and  the  contention  that  it 
amounts  to  a  waiver  of  citation  is  without 
merit 

Judgment  affirmed. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part   


(134  La.) 

No.  20,398. 
In  re  MITCHELL-BORNE  CONST.  CO. 
In  re  KELLY. 
(Supreme  Court  of  Louisiana.    Feb.  2,  1914.) 

(Syllabus  by  the  Court.', 

Appeal  and  Errob  (§  458*)— Suspensive  Ap- 
peal— Appointment  of  Receives. 

A  suspensive  appeal  will  not  lie  from  a 
judgment  appointing  a  receiver  to  a  partnership 
to  succeed  the  original  receiver,  who  had  ab- 
sconded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  2223,  2224;  Dec  Dig.  fi 
458.*] 

In  the  matter  of  the  liquidation  of  the 
Mitchell-Borne  Construction  Company.  A 
judgment  was  entered  appointing  a  receiver 
to  the  company  to  succeed  the  original  re- 
ceiver, who  had  absconded,  and  William  F. 
Kelly,  one  of  the  partners,  applies  for  writs 
of  certiorari,  prohibition,  and  mandamus. 
Application  for  mandamus  denied  and  dis- 
missed. 

Mentz,  Hollingsworth  &  Mayer,  and  Car- 
roll, Henderson  &  Carroll,  all  of  New  Orleans, 
for  relator.  Dinkelsplel,  Hart  &  Davey, 
John  P.  Sullivan,  Arthui-  Landry,  and  N.  E. 
Humphrey,  all  of  New  Orleans,  for  respond- 
ents. 

LAND,  J.  The  petition  of  the  relator 
represents  in  substance  that  he  was  a  mem- 
ber of  a  partnership  known  as  the  Mitchell- 
Borne  Construction  Company,  composed  of 
Michael  Mitchell,  Benjamin  F.  Borne,  Wil- 
liam F.  Kelly,  and  John  O.  Chlsholm,  which 
was  organized  for  the  purpose  of  carrying 
out  a  large  contract  with  the  sewerage  and 
water  board  of  the  city  of  New  Orleans  for 
constructing  a  part  of  the  drainage,  sewer- 
age, and  water  system  of  said  city ;  that  the 
operation  of  said  partnership  from  its  begin- 
ning to  its  end  will  involve  the  expenditure 
and  disbursement  of  several  hundred  thou- 
sand dollars;  that  said  contract  has  been 
partially  executed,  but  much  remains  to  be 
done  before  the  same  shall  have  been  com- 
pleted; and  that  the  assets  of  said  part- 
nership exceed  $100,000  in  value. 

Relator  further  represents  that  Benjamin 
F.  Borne  was  killed  by  an  accident  occurring 
In  the  operations  under  said  contract;  that 
thereupon  T.  Walter  Danzlger  was  appointed 
receiver  of  said  partnership,  and  acted  as 
such  until  some  time  in  December,  1913, 
when  he  absconded  from  the  city  of  New 
Orleans,  leaving  his  affairs  in  a  disorganized 
condition,  after  having  abused  several  posi- 
tions of  trust,  including  that  of  the  receiver- 
ship of  said  partnership. 

Relator  further  represents  that  on  Decem- 
ber 26,  1913,  Michael  Mitchell,  one  of  said 
partners,  on  the  application  of  himself  and 
of  Mrs.  Emma  Davis,  widow  of  said  Borne, 
and  administratrix  of  his  estate,  and  of  John 
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O.  Chisholm,  was  appointed  receiver  of  said 
partnership,  without  notice  of  any  kind  to 
the  relator;  and  that,  as  soon  as  relator 
was  Informed  of  said  appointment,  he  filed  a 
motion  for  a  new  trial  and  a  petition  of  In- 
tervention, and  prayed  that  the  Judge  below 
reopen  the  proceedings  so  that  the  relator 
might  be  represented  and  heard  on  the  ques- 
tion of  the  necessity  for  the  appointment  of 
another  receiver,  and  upon  the  question  of 
the  selection  of  a  suitable  person  to  fill  said 
position. 

The  relator  further  represents  that,  on  the 
Hearing  of  said  motion  and  intervention, 
Michael  Mitchell  filed  a  plea  of  res  adjudi- 
cata  based  on  the  order  or  Judgment  of 
July  9, 1913,  by  which  the  said  Danztger  was 
appointed,  which  plea  the  judge  below  sus- 
tained, and  refused  to  hear  evidence  offer- 
ed by  the  relator  to  prove  that  the  financial 
condition  of  said  partnership,  in  relation  to 
said  contract,  had  so  changed  or  Improved 
that  there  was  no  further  need  of  a  receiver. 

Relator  after  setting  forth  reasons  why 
the  receivership  should  be  terminated,  and, 
If  not,  why  Michael  Mitchell  should  not  be 
appointed  receiver,  further  represents  that, 
within  ten  days  from  the  date  of  the  order 
appointing  Mitchell  receiver,  he  petitioned 
for  a  suspensive  appeal  therefrom,  but  that 
the  judge  below  refused  to  grant  him  an  ap- 
peal of  any  kind. 

Wherefore  relator  prays  for  a  writ  of 
prohibition  restraining  said  judge  from  pro- 
ceeding any  further  in  the  receivership  of 
said  partnership,  and  from  granting  or  issu- 
ing any  orders  or  judgments  therein,  until 
the  further  orders  of  this  court,  and  after 
due  proceedings  had  for  a  writ  of  mandamus 
commanding  said  judge  to  grant  to  the  re- 
lator a  suspensive  appeal  as  prayed  for  by 
him. 

The  respondent  judge  in  his  answer  avers 
that  the  relator,  in  the  proceedings  leading 
up  to  the  appointment  of  Danziger,  as  re- 
ceiver, admitted  the  necessity  of  such  ap- 
pointment; that  Danziger  qualified  as  re- 
ceiver and  continued  the  work  as  contem- 
plated under  the  contract  with  the  sewerage 
and  water  board  until  his  disappearance  on 
December  23,  1913;  that  on  December  26, 
1913,  Michael  Mitchell,  the  estate  of  Borne, 
through  its  legal  representatives,  and  John 
O.  Chlsholm  petitioned  the  civil  district 
court,  alleging  the  absence  of  Danziger  and 
his  abandonment  of  the  work,  and,  the  work 
being  public  in  character  and  admitting  of 
no  delay  in  Its  execution,  your  respondent, 
after  hearing  and  being  satisfied  of  the 
abandonment  thereof  and  disappearance  of 
Danziger,  entered  judgment  removing  him 
from  office  as  receiver,  and  appointing  Mich- 
ael Mitchell  as  receiver,  vice  Danziger,  for- 
mer receiver,  who  had  absconded. 

The  question  of  the  necessity  of  the  re- 
ceivership, and  the  scope  of  the  administra- 
tion of  the  receiver,  was  settled  by  a  final 


judgment  of  the  court  rendered  In  July,  191& 
Relator  was  a  party  to  these  proceedings,  and 
In  his  answer  prayed  for  the  appointment  of 
a  certain  person  as  receiver  with  full  power 
to  carry  out  the  contract  of  the  partnership 
with  the  sewerage  and  water  board.  Relator 
In  his  petition  to  this  court  represents  that 
the  said  contract  has  been  only  partially  com- 
pleted, and  that  Its  completion  will  involve 
the  expenditure  of  large  sums  of  money.  It 
is  obvious  that  the  court  a  qua,  having,  on 
the  petition  of  the  relator  and  other  parties 
In,  Interest,  undertaken  to  administer  and 
liquidate  the  affairs  of  the  partnership,  is 
bound  to  continue  such  administration,  un- 
til a  liquidation  can  be  effected  according 
to  law.  The  suspension  of  the  administra- 
tion of  the  receiver  pending  an  appeal  would 
in  all  probability  lead  to  the  dissolution  of 
the  contract  of  the  partnership  with  the 
sewerage  and  water  board.  Such  a  result 
might  work  Irreparable  damage  to  all  par- 
ties In  Interest,  Including  the  relator. 

The  lawmaker  foresaw  and  provided 
against  the  suspension,  by  appeal,  of  the 
functions  of  administrators,  curators,  tutors, 
syndics,  etc.,  by  declaring  that  Judgments 
appointing  such  representatives  should  be 
executed  provisionally,  although  an  appeal 
has  been  taken  from  the  same  within  the  de- 
lay prescribed.  Code  of  Practice,  arts.  580, 
1059.  This  rule  has  been  applied  to  liquida- 
tors of  partnerships.  State  ex  reL  Dubuis- 
son  v.  Judge,  14  La.  Ann.  240.  In  more  than 
one  case  our  predecessors  have  assimilated 
a  liquidator  of  a  partnership  to  an  adminis- 
trator or  succession  representative.  Notrebe 
v.  McRlnney,  6  Rob.  13;  Executors  v. 
Schenck  et  al.,  41  La.  Ann.  464,  6  South.  517. 
Often,  as  In  the  case  at  bar,  the  liquidator 
represents  the  interest  of  the  succession  of  a 
deceased  partner  In  the  assets  of  the  Ann. 

It  has  been  held  that  the  appointment  of 
a  receiver  or*  liquidator  to  a  partnership  Is 
left  In  a  great  measure  to  the  sound  discre- 
tion of  the  court.  Pratt  v.  MeHatton,  11 
La.  Ann.  260;  McNair  v.  Oowvier,  40  La- 
Ann.  353,  4  South.  310. 

Articles  109  and  133  of  the  Constitution  of 
1898  provide  that  district  courts  shall  have 
Jurisdiction  "of  all  proceedings  for  the  ap- 
pointment of  receivers  or  liquidators  to  cor- 
porations or  partnerships."  By  Act  159  of 
1898,  the  Legislature  provided  rules  for  the 
appointment  of  receivers  to  corporations,  but 
has  not  as  yet  provided  rules  for  the  ap- 
pointment of  receivers  or  liquidators  to  part- 
nerships. In  the  absence  of  definite  rules, 
the  courts  seem  to  have  followed  the  equity 
practice  relating  to  the  appointment  of  re- 
ceivers to  partnerships. 

In  this  case  the  judge  below  did  nothing 
more  than  substitute  one  receiver  for  anoth- 
er who  had  absconded.  This  action  he  con- 
sidered Imperative  In  order  to  preserve  the 
interest  of  the  partnership  In  the  contract 
with  the  sewerage  and  water  board.  A  pro- 
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risional  administration,  pending  an  appeal, 
includes  all  conservative  acts  necessary  to 
preserve  the  assets  of  the  partnership  from 
loss  and  damage.  In  the  case  at  bar  the  only 
valuable  asset  of  the  partnership  appears  to 
be  its  contract  with  the  sewerage  and  water 
board,  and  the  carrying  out  of  such  contract 
by  the  receiver  may  be  necessary  to  prevent 
its  dissolution  for  nonperformance  on  the 
part  of  the  partnership,  and  a  possible  claim 
for  damages.  The  relator  has  an  adequate 
remedy  by  a  devolutive  appeal. 

It  Is  therefore  ordered  that  relator's  appli- 
cation for  a  mandamus  be  denied  and  dis- 
missed, with  costs. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part 


(134  La.) 

No.  20,401. 
STILES  v.  BRUTON. 
In  re  EDRINGTON. 
(Supreme  Court  of  Louisiana.    Feb.  2,  1014.) 

(ByUabut  by  the  Court.) 

L  Attobnbt  and  Client  (§  176*)— Liens  — 
Contract. 

Under  the  terms  of  Act  No.  124,  1006,  p. 
210,  in  addition  to  the  privilege  given  to  attor- 
neys for  their  fees  on  judgments  rendered  in 
favor  of  their  clients  under  Revised  Statutes,  § 
2S97,  there  is  given  to  attorneys  at  law  the 
right  to  enter  into  written  contracts  whereby 
they  may  acquire  as  their  fees  an  interest  in  the 
subject-matter  of  the  suit  in  which  they  are  em- 
ployed. White  v.  McClanahan,  133  La.  806  63 
South.  6L 

[Ed.  Note. — For  other  cases,  Bee  Attorney  and 
Client,  Cent.  Dig.  §  381 ;  Dec.  Dig.  8  176.*] 

2.  Attorney  and  Client  (j  100*)— Interest 
is  Cause  of  Action— Discontinuance. 

After  such  contract  has  been  filed  with  the 
clerk  of  court,  and  a  copy  served  upon  defend- 
ant, any  settlement,  compromise,  or  discontinu- 
ance, or  other  disposition  made  of  such  suit  by 
either  the  attorney  or  the  client,  without  the 
written  consent  of  the  other,  is  null  and  void. 

{Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  81 412-417;  Dec.  Dig.  8 190.*  J 

3.  Attorney  and  Client  (88  184,  190*)  — 
Liens—  Subject-Matter  of  Suit— Seizure 
by  Creditor. 

Where  a  judgment  creditor  of  a  plaintiff  in 
such  suit  causes  the  interest  of  that  plaintiff  to 
be  seized  and  sold,  only  such  interest  as  the 
plaintiff  may  have  passes  at  such  sale.  The  re- 
corded interest  of  the  attorney  in  the  suit  does 
not  pass  to  the  purchaser  under  the  seizure. 
Such  attorney  at  law  has  the  right  to  prosecute 
the  suit  to  judgment, 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  88  388,  412-417;  Dec  Dig.  88 
184.  190.*] 

Suit  by  William  Stiles  against  James  Bra- 
ton.  From  dismissal,  Prentice  EI  Edrington, 
Jr,  applies  for  writs  of  certiorari  and  pro- 
hibition. Decree  of  prohibition  directed  to 
issue,  and  order  decreeing  dismissal  reversed. 

Prentice  EL  Edrington,  Jr.,  of  New  Orleans, 
for  applicant  C.  A.  Buchler,  of  New  Or- 
leans, for  respondent. 


SOMMERVILLE,  J.  [1,  2]  Plaintiff,  Wil- 
11am  Stiles,  entered  into  a  contract  with  P. 
E.  Edrington,  Jr.,  attorney  at  law,  September 
24,  1913,  under  Act  No.  124,  1908,  p.  210. 
That  act  provides,  In  addition  to  the  privi- 
lege given  to  an  attorney  at  law  on  the  judg- 
ment, and  property  recovered  by  judgment, 
for  his  client,  that  he,  the  attorney,  has  the 
right  to  enter  into  a  written  contract  to  be 
signed  by  the  client,  by  which— 

"attorneys  at  law  may  acquire  as  their  fee 
in  such  matter  an  interest  in  the  subject-matter 
of  the  suit,  proposed  suit,  or  claim,  in  the  prose- 
cution or  defense  of  which  they  are  employed, 
whether  such  suit  or  claim  be  for  money  or 
for  property,  real,  personal,  or  of  any  descrip- 
tion whatever.  And  in  such  contract  of  em- 
ployment, it  shall  be  lawful  to  stipulate  that 
neither  the  attorney  nor  the  client  shall  have 
the  right,  without  the  written  consent  of  the 
other,  to  settle,  compromise,  release,  discontinue 
or  otherwise  dispose  of  such  suit  or  claim." 

This  suit  was  filed  September  26, 1013,  and 
a  contract  under  the  above  provision  of  law 
was  entered  into  September  24,  1013,  and 
filed  with  the  clerk  of  court  December  13, 
1913.  A  copy  thereof  was  served  upon  de- 
fendant on  the  same  day;  all  In  accordance 
with  the  terms  of  said  Act  No.  124,  1906,  p. 
210. 

This  contract  shows  that  the  interest  of 
the  attorney  in  the  suit  was  75  per  cent  of 
whatever  amount  was  recovered  on  said 
claim,  by  suit,  compromise,  or  otherwise. 
The  Interest,  therefore,  of  William  Stiles, 
plaintiff,  was  25  per  cent  of  what  might  be 
recovered  by  judgment 

All  the  right,  title,  and  Interest  of  Wil- 
liam Stiles,  as  plaintiff  in  said  suit,  was  seiz- 
ed under  a  writ  of  fieri  facias  issued  from 
the  First  Justice  of  the  Peace  Court  for  the 
parish  of  Jefferson,  November  21,  1913,  and 
on  December  13,  1913,  after  the  contract  be- 
tween plaintiff  and  his  attorney  had  been 
filed  In  the  clerk's  office,  and  a  copy  thereof 
had  been  served  on  the  defendant,  the  con- 
stable sold  all  the  right,  title,  and  interest  of 
Stiles  in  and  to  this  suit  to  O.  A.  Buchler, 
the  attorney  of  defendant,  James  Bruton. 
Thereupon  C.  A.  Buchler  moved  the  court 
that  plaintiff,  William  Stiles,  show  cause 
why  he  (Buchler)  should  not  be  made  party 
plaintiff  in  his  place,  and  the  motion  was 
made  absolute,  without  notice  to  Edrington, 
the  owner  of  75  per  cent  of  the  claim. 
Thereupon  Buchler,  as  plaintiff,  moved  to 
dismiss  the  cause,  and  it  was  so  ordered. 

Prentice  E.  Edrington,  Jr.,  under  the  con- 
tract by  which  he  had  become  the  owner  of 
75  per  cent,  of  whatever  judgment  might  be 
recovered  In  this  suit  then  moved  the  court, 
after  notice  to  James  Bruton,  defendant, 
and  Conrad  A.  Buchler,  to  recall  and  re- 
verse the  judgment  dismissing  said  suit,  and 
asked  that  it  be  reinstated  so  far  as  It  af- 
fects him,  Prentice  E.  Edrington,  Jr.,  attor- 
ney. This  rule  was  discharged,  and  Pren- 
tice E.  Edrington,  Jr.,  now  asks  for  writs 
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of  certiorari  and  prohibition,  directed  to 
the  Judge  of  the  Twenty-Eighth  judicial  dis- 
trict court. 

[8]  The  only  thing  which  was  seized  by 
the  constable  under  the  writ  of  fieri  facias 
was  the  right,  title,  and  interest  of  William 
Stiles,  plaintiff,  in  this  suit,  and  that  waa 
what  was  sold  to  Conrad  A.  Buchler.  The 
latter,  therefore,  acquired  the  interest  of 
Mr.  Stiles,  plaintiff  in  the  suit,  and  he 
could  not,  as  plaintiff,  move  to  discontinue 
the  suit,  as  Stiles  had  stipulated  in  writ- 
ing with  P.  B.  Edrlngton,  Jr.,  attorney,  that 
the  suit  would  not  be  discontinued,  without 
the  consent  of  the  latter,  under  the  terms  of 
Act  No.  124,  1906,  p.  210,  quoted  before; 
and  the  court  was  therefore  without  au- 
thority to  order  the  dismissal. 

The  interest  of  Prentice  E.  Edrlngton,  Jr., 
in  this  suit  appearing  of  record,  must  be 
recognized  to  its  fullest  extent.  White  T. 
McClanahan,  133  La.  396.  63  South.  61. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  a  writ  of  prohibition  issue  herein 
directed  to  John  B.  Fleury,  Judge  ad  hoc 
of  the  Twenty-Eighth  judicial  district  court 
for  the  parish  of  Jefferson,  prohibiting  him 
from  ordering  the  dismissal  of  the  suit  en- 
titled William  Stiles  v.  James  Bra  ton,  No. 
1831,  on  the  docket  of  said  court,  and  that 
the  order  of  December  20,  1913,  decreeing 
that  this  suit  be  dismissed  at  plaintiff's 
costs,  be  annulled,  avoided,  and  reversed. 
Respondent  to  pay  costs  of  this  court 

PROVOSTT,  J.,  being  absent  on  account  of 
illness,  takes  no  part 

(184  La.)  =. 

No.  19,665. 
ROGGE  v.  CLOSE  et  aL 
(Supreme  Court  of  Louisiana.    Feb.  2,  1914.) 

(Syllabut  by  the  Court.) 

Coubts  rt  224*)— Supreme  Court— Jurisdic- 
tion—Amount  Involved — Interest. 

In  determining  the  question  of  the  juris- 
diction of  this  court,  the  interest  due  on  a  sum 
of  money  is  not  included  in  the  amount  which 
determines  whether  or  not  this  court  has  juris- 
diction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
?224?5]487'  608,  609,  614,  616,  617;  Dec.  Dig. 

Transferred  from  the  Court  of  Appeals, 
First  Circuit 

Action  by  Frederick  Rogge  against  Mrs. 
Harry  D.  Close  and  husband.  The  district 
court  sustained  defendants'  exception  of  no 
cause  of  action,  and  plaintiff's  appeal  to  the 
Court  of  Appeals  was  transferred  to  the  Su- 
preme Court.  Judgment  of  Court  of  Appeals, 
dismissing  the  demand  for  want  of  jurisdic- 
tion and  transferring  the  appeal,  reversed, 
and  suit  reinstated  in  the  Court  of  Appeals. 

B.  J.  Vega,  of  Donaldsonvllle,  and  W.  B. 
Kemp,  of  Amite,  for  plaintiff.  B.,  C.  &  S. 
Beid,  of  Amite,  for  defendant 

BBEATTX,  O.  J.  This  Is  a  foreclosure  suit 
on  two  promissory  notes  dated  the  6th  day 


of  January,  1910,  each  for  the  sum  of 
payable  in  one  and  two  years  from  the! 
spectlve  dates. 

Interest  on  one  of  the  notes  has  been 
to  the  6th  day  of  January,  1911.  1 
notes,  as  to  their  payment,  are  secure 
mortgage  and  vendor's  lien  on  land  : 
described  in  plaintiff's  petition. 

Vendor  in  addition  promised  to  pay  10 
cent  fee  of  attorney  on  the  aggro 
amount  principal  and  Interest  The  del 
ant  tiled  an  exception  of  no  cause  of  ad 
which  was  sustained  in  the  district  cc 
The  case,  after  the  exception  had  been  I 
was  considered  as  in  proceedings  via  i 
naria. 

The  plaintiff  appealed  to  the  Circuit  6 
of  Appeals. 

On  appeal,  defendant  and  appellee  mo 
to  dismiss  the  appeal  on  the  ground  f 
the  amount  In  dispute,  exclusive  of  Inta 
and  costs,  was  at  the  time  of  filing  this  a 
February  12, 1912,  over  $2,000,  and  that  the 
fore  the  court  was  without  jurisdiction  ra 
one  materia*.  The  court  held  that  13  montl 
Interest  was  due  on  one  of  the  notes,  $7$. 

And  on  the  other  25  months'  interest,  nu 
ing  interest  thereon  $150. ' 

Total  interest  $  202 

Principal    1,800' 


Amount  of  notes 


 $2,0021 

— as  found  by  the  court 

Ten  per  cent  attorney's  fee  on  $228,  inta 
est  making  altogether  $2,002.80. 

There  is  a  slight  error  in  the  amount,  pn 
sumably  in  copying.  It  does  not  affect  tl 
result  as  relates  to  the  point  of  law. 

The  conclusion  was  that  the  court  h»< 
no  jurisdiction,  as,  Including  Interest  on  tit 
note  to  the  date  the  note  was  filed,  tin 
amount  exceeds  the  maximum  jurisdictto 
of  that  court  by  $2.80. 

The  court,  in  support  of  its  position,  citet 
Mayer  v.  Stahr,  85  La.  Ann.  57;  Success^ 
of  Foster,  51  La.  Ann.  1670,  26  South.  568. 

The  first  is  erroneous;  It  has  been  repent' 
edly  decided  since  that  interest  to  the  date 
of  trial  is  not  computed  to  fix  Jurisdiction; 
and  in  the  Foster  succession  case  the  interest 
was  not  included. 

The  Constitution  fixes  the  Jurisdiction^ 
amount  of  this  court  at  over  $2,000,  without 
taking  Interest  into  account  Of  the  Court  of 
Appeals,  at  $2,000  and  less,  without  includ- 
ing Interest  Upon  that  basis,  this  court  does 
not  have  jurisdiction. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  Court  of  Ap- 
peals, dismissing  the  demand  for  want  oi 
jurisdiction  and  transferring  the  appeal"1 
this  court,  is  avoided,  annulled,  and  reverse 
It  is  further  ordered,  adjudged,  and  decreed 
that  this  suit  be  reinstated  in  the  Court  oi 
appeals  and  tried  according  to  law. 

PBOVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part 
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som  of  H  La.) 

•om  thfci-  Mo.  19,606. 

RBUTHNOT  t.  BIG  PINE  LUMBER  CO., 
as  been  |  Limited. 
L91L  |g  PINE  LUMBER  CO.,  Limited,  v.  AR- 
s  secar-  BUTHNOT. 

1  ^  |npreme  Court  of  Louisiana.    Dec.  1,  1913. 
On  Application  for  Rehearing, 

opar:»  Feb.  16,  1914.) 

e  l£)  (ByUabua  by  the  Court.) 

TheLi  Covenants  (j  130*)— Wabbanty— Recov- 
se  oMert  of  Pbice  Paid. 

strict  1     Where  one  sells,  by  a  warranty  deed.  1am- 
d  bmf  wnicn  he  does  no*  own»  ne  ifl  compelled  to 
.  fctarn  to  his  vendee  the  purchase  price  when 
5s  ui|,e  latter  has  been  evicted  by  the  real  owner. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
UrcoftCent  Dig.  H  245-253,  255,  256,  257;  Dec  Dig. 
|  130.*] 

eilee  &  Disposition  or  Cause. 

Judgment  affirmed  as  between  plaintiff 
™  and  defendant;  as  between  warrantor  and  de- 
'  of  -fendant  case  is  remanded  in  order  to  enable 
Dgtl-the  defendant  to  prove  the  amount  due  him  by 
j  ^-warrantor. 

Ji^D  On  Application  for  Rehearing 

jteSij-     (Additional  Syllabus  by  Editorial  Staff.) 

3.  Co  STB  ACTS  (§  261*) — RE80LTJTOBY  CONTBAOT 

teref.  _  Nonperformance. 

The  nonperformance  of  a  resolutory .  con- 
. ,  dition  within  the  time  stipulated  does  not'  ipso 
••  V  facto  work  a  dissolution  of  the  contract,  but 
•  -"  the  dissolution  must  be  sued  for,  and  further 
Z~t  time  may  be  allowed.   Civ.  Code,  art.  2047. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1174-1180;  Dec.  Dig.  8  261.*] 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Grant;   W.  F.  Blackmail, 
i.e.  Judge. 

i&  Petitory  action  by  the  Big  Pine  Lumber 
jr  Company,  Limited,  against  C.  L.  Arbuthnot, 
$3.  and  action  by  C.  L.  Arbuthnot  against  the 
< '  Big  Pine  Lumber  Company,  Limited.    S.  G. 

Hester  was  cited  as  defendant's  warrantor. 
ri«:   The  actions  were  consolidated.   From  Judg- 
ment for  plaintiff  and  for  defendant  against 
i.c    his  warrantor,  an  appeal  Is  taken.  Affirmed 
ag  between  plaintiff  and  defendant,  and  re- 
t  •'•    manded  as  between  warrantor  and  defendant 
to  enable  defendant  to  prove  the  amount  due 
him  by  warrantor. 

Bullock  &  Prothro  and  J.  M.  Durham,  of 
Winnfleld,  for  warrantor.  J.  A.  Williams,  of 
Colfax,  for  Big  Pine  Lumber  Co.  H.  M. 
Brennan.  of  Jennings,  and  W.  C.  &  J.  B.  Rob- 
erts and  C.  H.  McCain,  all  of  Colfax,  for 
Arbuthnot 


The  complaint  is  that  the  defendant  is  un- 
lawfully appropriating  the  timber  on  the 
land,  and  plaintiff  asked  for  an  injunction, 
which  was  issued.  It  claims  damages  for 
timber  removed,  $144,  and  for  loss  of  time 
and  fee  of  attorney,  $150. 

Defendant  denies  that  plaintiff  owned  the 
timber. 

Defendant  avers  in  substance  that  years 
ago  plaintiff  bought  the  timber  without  war- 
ranty with  the  right  to  remove  It  within  a 
time  stated,  to  wit,  ten  years,  and  that  the 
time  had  expired,  and  it  is  therefore  not  now 
its  timber.  Defendant  alleged  that  plaintiffs 
suit  should  be  dismissed. 

Defendant  claimed  to  have  bought  the  tim- 
ber from  S.  G.  Hester  for  the  price  of  $3,750, 
and  -had  him  cited  to  answer  as  his  (defend- 
ant's) warrantor,  In  order  that  if  he  were 
cast  in  the  action  judgment  might  be  render- 
ed in  his  favor  against  the  warrantor,  fully 
indemnifying  him  for  his  loss. 

The  warrantor  answered  and  for  answer 
stated  that  plaintiff  is  not  the  owner  of  the 
timber  it  claims ;  that  the  writ  of  injunction 
Issued  wrongfully  and  Illegally,  and  claimed 
damages. 

Returning  for  the  moment  to  the  defend- 
ant, he  averred  that,  in  the  sale  by  the  Lou- 
isiana Real  Estate  &  Development  Company 
(one  of  the  defendant's  ancestors  in  title)  to 
Hester,  his  warrantor,  Hester,  was  the  pur- 
chaser of  the  following  property,  to  wit: 
Fractional  half  of  section  36,  township  88 
north,  5  west;  fractional  section  35,  town- 
ship 8  north,  5  west,  less  the  timber  thereon 
which  was  sold  by  W.  F.  Taylor  Lumber 
Company  and  In  possession  of  the  Big  Pine 
Lumber  Company,  Limited. 

Defendant  avers  that  in  all  the  deeds  the 
property  or  timber  is  conveyed  to  various 
vendors  until  it  falls  into  the  possession  and 
ownership  of  the  Big  Pine  Lumber  Company, 
and  adds  that  on  that  account  he  declined  to 
appeal  from  the  judgment  of  the  district 
court;  that  it  would  have  been  useless  to 
appeal  as  the  court  of  last  appeal,  and  the 
district  court  cannot  now,  In  view  of  the 
facts,  decide  in  his  favor,  but  that  he  is  enti- 
tled to  the  amount  he  paid  to  his  warrantor 
for  property  which  he  never  received. 

As  defendant  offers  no  further  defense  to 
plaintiff's  demand,  the  controversy  is  en- 
tirely between  defendant  and  his  warrantor. 

[1]  The  warrantor  has  sold  timber  to  the 
defendant,  not  a  particle  of  which  he  owned. 
He  received  the  amount  paid  him  by  defend- 
ant as  the  price  without  consideration. 

One  having  received  an  amount  without 
having  given  any  equivalent  therefor  should 
return  it  in  as  limited  a  time  as  possible. 
The  fact  is  undeniable  that  there  was  no 
property  transferred. 

As  to  the  call  in  warranty  and  the  assert- 
ed fee  of  defendant's  counsel,  employed  by 
him  to  have  the  warrantor  cited  and  to  rep- 
resent his  interest  as  defendant  against  the 


BREAUX,  C.  J.    The  action  is  petitory. 

Plaintiff  sued  as  alleged  owner  of  the  pine 
timber  on  fractional  section  35  and  on  east 
half  of  northeast  quarter  and  fractional 
north  half  of  southeast  quarter  of  section  86 
la  township  8  north,  range  5  west,  bought 
from  W.  O.  Harrison,  who  traces  title  back 
to  the  general  government 

Harrison  sold  the  land  and  the  timber 
thereon  to  plaintiff. 
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warrantor,  it  does  not  appear  in  the  judg- 
ment that  the  court  allowed  any  fee  at  all. 
Warrantor  complained  of  a  small  amount 
allowed  for  profits  that  would  have  been 
realized. 

On  the  26th  day  of  June,  1912,  after  the 
case  had  been  decided,  C.  L.  Arbuthnot  de- 
fendant in  his  suit,  the  Big  Pine  Lumber 
Company,  against  him,  and  plaintiff  in  the 
other  suit  against  the  Big  Pine  Lumber  Com- 
pany, consolidated,  filed  a  petition  as  related 
to  the  judgment  which  had  been  rendered  as 
operating  against  J.  O.  Hester  as  warrantor, 
the  asserted  vendor  of  the  timber.  He  al- 
leged that  the  court  should  render  judgment 
additional  in  his  favor  against  Hester  for 
whatever  amount  petitioner  has  paid  to  said 
Hester  for  tbe  timber  in  controversy.  He  fur- 
ther alleged  that,  in  order  to  determine  the 
amount  on  the  judgment  which  should  be 
rendered  against  the  warrantor,  it  was  nec- 
essary that  tbis  case  be  reopened ;  that  fur- 
ther evidence  be  offered  for  the  reason  that 
he  had  inadvertently  forgot  to  do  so  on  the 
trial  of  the  case.  Petitioner  avers  that  for 
and  In  consideration  of  the  purchase  price 
of  the  timber  involved  in  the  suit  he  has  paid 
to  Hester  as  follows,  to  wit : 

April  2,  1912,  check  for  $  500  00 

April  2,  1912,  draft   on  a  lumber 

company    2,250  00 

April  12,  1912,  check  for   500  00 

Total  amount   $3,250  00 

He  further  asks  for  a  reopening  of  the 
case  for  the  sole  purpose,  as  he  alleged,  of 
proving  the  above  amounts  to  be  true  and 
correct,  proving  that  they  have  been  paid  to 
J.  Q.  Hester  for  the  timber  involved  in  this 
suit,  and  that  the  amount  of  the  judgment 
rendered  against  the  warrantor  be  deter- 
mined. 

No  default  was  ever  taken  on  the  petition. 
The  motion  was  filed,  allowed,  heard,  and 
the  trial  had  on  the  same  day. 

The  order  of  the  court  was  that  the  cause 
which  had  already  been  decided  be  reopened 
for  the  purpose  of  proving  the  allegation  in 
the  petition  and  of  determining  the  amount  of 
the  petitioner's  Judgment  against  J.  G.  Hes- 
ter, warrantor. 

Testimony  was  offered  on  the  rehearing  to 
show  that  the  amount  above  alleged  had  been 
paid  to  the  warrantor.  The  court  then  ren- 
dered Judgment  for  the  sum  of  $3,250,  witb 
interest  at  5  per  cent  from  June  25,  1912, 
this,  said  the  court,  being  the  amount  shown 
to  have  been  paid  by  C.  L.  Arbuthnot  to  J. 
G.  Hester  for  the  purchase  price  of  the  tim- 
ber in  controversy,  also  for  the  sum  of  $150, 
with  interest,  and  also  condemned  Hester  to 
pay  the  costs  as  recited  in  the  Judgment 

On  the  same  day  that  the  case  was  re- 
opened, the  minutes  show  the  following:  To 
which  reopening  of  the  case  counsel  for  the 
warrantor  objected  and  interposed  the  objec- 
tion as  recorded  in  the  note  of  evidence,  as 


stated  in  the  case,  as  follows:  That  coun- 
sel for  the  warrantor  having  been  present 
throughout  the  trial,  and  the  case  tried  and 
closed,  this  motion,  coming  after  the  judg- 
ment was  rendered,  gives  no  legal  opportuni- 
ty to  warrantor  to  protect  his  rights,  he  be- 
ing a  distance  of  90  miles  from  the  court- 
house, and  the  appearance  for  him  herein  be- 
ing made  by  counsel  who  has  had  no  oppor- 
tunity to  examine  records  and  protect  the  in- 
terest of  the. warrantor,  to  the  accorded  time 
to  prepare  defense  or  cross-examine  witness- 
es as  to  the  testimony  sought  to  be  intro- 
duced, having  been  engaged  only  a  few  mo- 
ments over  the  phone.  Counsel  for  warran- 
tor specially  objected  to  the  reopening  of  the 
case  as  being  res  judicata  and  not  in  con- 
formity with  the  law. 

The  case  has  to  be  remanded  in  order  that 
evidence  may  be  admitted  for  the  purpose  of 
showing  the  amount  due  by  the  warrantor  to 
C.  L.  Arbuthnot  the  defendant 

The  amount  had  not  previously  been  claim- 
ed nor  any  demand  made  for  judgment  on  the 
line  indicated. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  case  be  remanded  to  the  dis- 
trict court  for  the  sole  purpose,  Just  above 
expressed,  of  admitting  proof  of  payment 
and  to  render  judgment  according  to  law  aft- 
er amendment  and  citation. 

The  Judgment  between  plaintiff  and  de- 
fendant remains  unchanged  and  is  affirmed  in 
every  respect 

[2]  The  Judgment  between  defendant  and 
warrantor  to  the  extent  that  It  decrees  that  a 
specific  amount  has  been  legally  proven  is 
avoided,  annulled,  and  set  aside,  and  it  is 
adjudged  and  decreed  that  the  evidence  be 
admitted  and  Judgment  rendered  for  amount 
due  by  warrantor  to  defendant 

The  costs  of  appeal  to  be  paid  by  appellee, 
and  all  other  costs  to  await  final  decision. 

On  Application  for  Rehearing. 

PER  CURIAM.  [3]  The  contention  of  the 
warrantor  that  the  Big  Pine  Lumber  Compa- 
ny forfeited  its  title  to  the  timber  in  dispute, 
because  said  company  failed  to  remove  the 
same  within  the  time  stipulated  in  the  deed 
of  purchase,  is  without  merit  The  nonper- 
formance of  a  resolutory  condition  within  the 
time  stipulated  does  not  ipso  facto  work  a 
dissolution  of  the  contract  but  the  dissolu- 
tion must  be  sued  for,  and  further  time  may 
be  allowed.  Civil  Code,  art  2047;  Turner  v. 
Collins,  2  Mart  (N.  S.)  607;  Chalon  v.  Walk- 
er, 7  La.  Ann.  477;  Perkins  v.  Frazer,  107 
La.  393,  31  South.  773. 

Warrantor's  title  to  the  land  expressly 
excluded  the  timber  thereon,  and  notified  him 
that  it  had  been  sold  and  was  in  the  posses- 
sion of  the  Big  Pine  Lumber  Company. 

Rehearing  refused. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part  on  the  application  for 
rehearing. 
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(154  La.) 

No.  20,371. 
STATE  t.  KELLY. 
(Supreme  Court  of  Louisiana.    Feb.  2,  1914.) 

tSyUobu$  by  the  Court.) 

L  Indictment  and  Information  (f  15*)  — 
Bab  to  Prosecution  —  Pendency  of  An- 
other Accusation. 

An  indictment  and  an  information  may  be 

filed  against  the  same  defendant,  for  the  same 

offense,  in  the  same  court. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  88  83-88,  448; 
Dec.  Dig.  S  15-*] 

2.  Obstructing  Justice  (J  3*)  —  Officers 
Executing  Process. 

Section  865  of  the  Revised  Statutes  of 
1870,  as  amended  and  re-enacted  by  Act  No. 
11  of  1882.  not  only  makes  it  an  offense  to 
illegally  resist,  oppose,  or  assault  any  officer  of 
the  state  while  serving  the  process  of  any 
court,  but  also  makes  it  an  offense  to  assault 
and  beat  or  wound  any  officer,  or  other  person 
duly  authorized,  while  serving  such  process. 
The  section  is  broad  enough  to  cover  a  town 
marshal,  or  any  other  municipal  officer,  or  per- 
son duly  authorized,  to  serve  or  execute  the 
process,  writs,  or  orders  of  municipal  courts. 

[Ed.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  §5  3-12 ;  Dec  Dig.  8  3.*] 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Jackson ;  Cas  Moss,  Judge. 

M.  B.  Kelly  was  convicted  of  resisting  and 
assaulting  an  officer  while  attempting  to  serve 
and  execute  a  process,  and  appeals.  Af- 
firmed. 

Samuel  Barksdale,  of  Jonesboro,  for  ap- 
pellant B.  G.  Pleasant  Atty.  Gen.,  and 
Julius  T.  Long,  Dist  Atty.,  of  Winnfield  (G. 
A  Gondran,  of  Donaldsonville,  of  counsel), 
for  the  State. 

LAND,  J.  The  information  charged  that 
the  defendant  did  willfully,  feloniously,  and 
maliciously  resist  oppose,  and  assault,  beat 
and  wound  one  J.  H.  Jones,  an  officer  of 
the  state  of  Louisiana,  to  wit,  marshal  of  the 
town  of  Jonesboro,  while  he  was  attempting 
to  serve  and  execute  the  process  and  order 
of  the  mayor's  court  of  said  town,  by  arrest- 
ing one  Frank  Ferguson  for  cursing  and 
swearing  in  a  public  place  and  near  a  pri- 
vate house  within  the  town  aforesaid,  in  the 
presence  of  the  said  marshal,  and  for  ex- 
posing his  person  in  a  public  place  in  said 
town,  in  violation  of  the  ordinances  of  said 
town. 

The  defendant  moved  to  quash  the  in- 
formation for  the  following  reasons,  to  wit: 

"That  the  accused  is  held  for  trial  and  is 
charged  in  a  bill  of  indictment  for  cutting  and 
stabbing  the  same  person  at  the  same  time  and 
place  as  the  wounding  charged  in  this  bill  of  in- 
formation, and  that  this  accused  is  held  and 
charged  for  the  same  offense  in  two  separate 

The  motion  to  quash  was  heard  and  over- 
ruled. Defendant  was  then  tried  on  his  plea 
of  not  guilty  before  a  jury,  and  was  found 


guilty  as  charged,  "with  the  mercy  of  the 
court" 

Defendant  interposed  a  motion  in  arrest 
of  sentence  on  the  ground  that  the  marshal 
of  the  town  of  Jonesboro  was  not  a  state 
officer. 

This  motion  was  overruled,  and  the  de- 
fendant was  sentenced  to  imprisonment  at 
hard  labor  in  the  state  penitentiary  for  a 
term  of  12  months.  Defendant  appealed. 

[1]  It  was  proven  on  the  trial  of  the  mo- 
tion to  quash  that  the  defendant  and  Frank 
Ferguson  had  been  previously  indicted  by 
'the  grand  jury  of  the  parish  for  feloniously 
cutting  and  stabbing  J.  H.  Jones  with  a 
dangerous  weapon,  with  intent  to  kill.  It 
was  admitted  by  the  state  that  the  indictment 
and  Information  were  based  on  the  same 
state  of  facts. 

Defendant's  counsel  argues  that  the  law- 
maker never  Intended  that  two  bills  should 
exist  and  be  pending  against  a  person  for 
one  and  the  same  offense,  and  that  the  plea 
of  lis  pendens  should  be  permitted  in  both 
criminal  and  civil  cases.  Unfortunately  for 
the  argument,  the  fixed  jurisprudence  is  oth- 
erwise. 

"The  pendency  of  an  indictment  or  informa- 
tion is  no  bar  to  another  prosecution  under  a 
different  indictment  or  information.  There  may 
be  several  indictments  or  informations  pending 
in  the  same  court,  for  the  same  offense,  against 
the  same  defendant"  Marr's  Crim.  Juris,  p. 
679. 

[2]  Section  865  of  the  Revised  Statutes  of 
1870,  as  amended  and  re-enacted  by  Act  No. 
11  of  1882,  reads  as  follows: 

"That  whoever  shall  illegally  resist,  oppose  or 
assault  any  officer  of  this  state,  while  serving 
or  attempting  to  serve  or  execute  the  process, 
writ  or  order  of  any  court  or  shall  assault  and 
beat  or  wound  any  officer  or  other  person  duly 
authorized,  while  serving  or  executing  any  pro- 
cess, writ  or  order  aforesaid,  shall  on  conviction 
be  imprisoned  not  exceeding  two  years  at  hard 
labor  or  otherwise,  or  fined  not  exceeding  one 
thousand  dollars  or  both  at  the  discretion  of  the 
court" 

This  section  makes  it  an  offense  to  illegal- 
ly resist,  oppose,  or  assault  any  officer  of 
this  state,  while  serving  or  attempting  to 
serve  or  execute  the  process,  writ,  or  order 
of  any  court,  or  to  assault  and  beat  or  wound 
any  officer  or  other  person  duly  authorized, 
while  serving  or  executing  any  process,  writ, 
or  order,  aforesaid.  It  would  seem  that  the 
first  part  of  the  section  applies  to  any  officer 
of  the  state,  and  the  second  to  any  officer 
or  other  persons  duly  authorized  to  serve 
or  execute  the  process,  writs,  or  orders  of 
any  court,  and  that  in  the  case  of  state  officer 
to  Illegally  resist,  oppose,  or  assault  Is  an 
offense,  and  in  the  case  of  any  other  officer 
or  person  the  offense  consists  in  assaulting 
and  beating  or  wounding  him  while  serving 
or  executing  process,  etc.  The  information 
covers  both  cognate  offenses,  and  if  Marshal 
Jones  was  not  a  state  officer,  he  certainly 
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ws s  a  municipal  officer,  duly  authorized  to 
serve  or  execute  process,  writs,  and  orders 
Issuing  from  the  mayor's  court 

It  Is  therefore  ordered  that  the  Judgment 
below  be  affirmed. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part 

(134  La.)  " 
No.  19,523. 

INTERSTATE  LAND  CO.,  Ltd.,  T.  FELL- 
MAN. 

(Supreme  Court  of  Louisiana.    Jan.  19,  1914. 
Rehearing  Denied  Feb.  16,  1914.) 

(Byllabua  by  the  Court.) 
1.  Coubts  (8  224*)  —  Jurisdiction  —  Amount 
Involved— Slander  of  Title. 

In  a  suit  based  on  slander  of  title  and 
claiming  damages  in  the  sum  of  $2,100,  the 
value  of  the  possession  of  the  property  is  not 
the  real  test  of  the  jurisdiction  of  this  court 
Possession  is  a  mere  incident  to  a  subsequent 
petitory  action  to  determine  the  real  ownership 
of  the  property,  and  so  the  value  of  the  prop- 
erty would  be  the  test  while  the  money  demand 
being  for  over  $2,000  would  undoubtedly  vest  ju- 
risdiction in  this  court 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  8§  487,  608,  609,  614,  616,  617;  Dec.  Dig. 
8  224.*] 


T 
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On  the  Merits. 
2.  LrBEL  and  Slandeb  (I  140*)— Slander  01 
Ttti*— Possession  —  Suefioixnot  or  Evi- 
dence. 

The  onlv  question  herein  involved  is  the 
possession  or  low  marshy  land  on  which  t 
fence  had  been  erected.  The  evidence  satisfies 
the  court  that  the  fence  on  the  land  at  the  in- 
ception of  the  suit  is  the  one  erected  thereon 
by  plaintiff,  and  not  the  one  obtained  by  de- 
fendant in  an  exchange  with  an  adjoining  own- 
er, and  this  opinion  is  strengthened  by  the  fact 
that  during  the  pendency  of  this  suit  the  fence 
was  torn  down  by  defendant  for  it  is  not  like- 
ly that  she  would  have  torn  down  her  own  fence, 
particularly  when  her  possession  depended  on 
this  very  fence. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  SI  897-401;  Dec.  Dig.  I 

ProTosty,  J.f  dissents. 

Appeal  from  Civil  District  Court,  Pariah 
of  Orleans;  Fred  D.  King,  Judge. 

Jactitation  suit  by  the  Interstate  Land 
Company,  Limited,  against  Mrs.  B.  Felmian. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Amended  and  affirmed. 

The  following  Is  a  plat  of  the  premises  Id 
controversy: 
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AC.  Wire  fence  built  by  Mrs.  Fellman. 

AE,  ED,  DC.  Wire  fence  built  by  Howcott  and  traded  to  Mrs.  Fellman,  which  plaintiff  now  claims  to 
have  built. 

Wire  fence  indicated  by  dotted  lines. 

The  above  sketch  is  based  on  defendant's  survey. 

Letters  Inclosed  by  circles  indicate  corresponding  points  on  plaintiff's  blueprint  as  marked  by  h!»  wit- 
ness. Ward. 
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Hall,  Monroe  ft  Lemann,  of  New  Orleans, 
for  appellant  Richardson  &  Soale,  of  New 
Orleans  (F.  Rivers  Richardson,  of  New  Or- 
leans, of  counsel),  for  appellee. 

BREAUX,  C.  J.  This  is  a  jactitation  suit 
for  alleged  slander  of  title  and  for  damages 
In  the  sum  of  $2100. 

Petitioner  through  counsel  alleged  that  it 
is  the  owner  of  ten  lots  in  the  town  of  Car- 
roll ton — Nos.  18  to  22,  inclusive,  of  square 
Bon  Bothess,  plan  by  Surveyor  General  on 
17th  November,  1836,  deposited  in  the  office 
of  Marks,  notary  public,  showing  front  of  30 
feet  by  120  depth— lot  22  forming  the  corner 
of  Marks  and  Leonidas  streets,  forming  part 
of  square  No.  304  on  the  original  plat,  bound- 
ed by  Marks,  Leonidas,  Joliet,  and  Nineteenth 
streets,  now  Pear. 

The  property,  plaintiff  further  alleged,  was 
acquired  by  it  from  the  heirs  of  Robert  Kay 
et  aL  July  0,  1910. 

Petitioner  further  alleges  that  it  went  into 
possession  immediately  after  its  purchase  of 
the  lots,  and  avers  that  it  always  occupied 
the  property  since  the  date  that  it  became  the 
owner. 

It  charges  that  its  title  has  been  slandered 
by  Mrs.  Bernard  Fellman,  the  defendant,  who 
asserts  title  without  any  right  thereto;  that 
she  pretends  to  some  right  under  an  illegal  tax 
sale  passed  before  Spearing,  notary,  on  April 
9,  1884;  this  although  a  suit  had  been  de- 
cided against  her  for  the  property  against  R. 
Kay,  the  plaintiff's  asserted  author  in  title. 
Plaintiff  alleged  that  the  value  of  this  prop- 
erty was  $2700. 

It  prays  for  damages.  It  asks  that  defend- 
ant be  commanded  to  cease  slandering  its 
title. 

Should  she,  despite  its  petition,  continue  to 
claim  title,  then  that  it  be  ordered  to  file 
suit  within  the  fixed  time,  Betting  forth  her 
pretentions  in  matter  of  title,  and,  if  she 
failed  to  file  suit,  that  it  be  decreed  that 
plaintiff  is  the  owner,  and,  further,  that  Mrs. 
Fellman  is  absolutely  concluded  from  recov- 
ering any  right  to  the  property  by  the  judg- 
ment rendered  in  suit  (84.204,  civil  district 
court)  of  which  we  have  before  made  men- 
tion. It  asks  also  to  be  allowed  the  damages 
before  stated  in  the  sum  of  $2100. 

The  defendant  pleaded  the  general  Issue, 
and  specially  denied  plaintiff's  possession  of 
the  property. 

On  Motion  to  Dismiss  the  Appeal. 

[1]  Our  attention  is  first  attracted  to  plain- 
tiff's and  appellee's  motion  to  dismiss  the  ap- 
peal on  the  ground  that  the  court  has  no 
jurisdiction  ratione  materia?,  for  the  reason 
that  the  value  of  the  possession  of  the  "real 
estate,"  which  was  the  issue  raised  and  de- 
termined by  the  dvll  district  court,  did  not 
exceed  $2,000. 

The  plaintiff's  position  is  that  there  was 
no  evidence  in  the  record  of  the  value  of  the 
possession  of  the  property,  and  that  value  of 


the  possession  is  the  test,  as  the  defendant 
chose  to  pitch  its  defense  upon  that  ground. 

This  position  cannot  be  sustained,  for  ap- 
pellee asserted  damages  to  the  amount  of 
$2,100. 

Damages  is  an  issue,  an  amount  is  claimed, 
and  the  right  to  recover  it  Is  denied.  In  addi- 
tion the  proceedings  are  the  first  steps  toward 
a  petitory  action,  and  the  question  for  de- 
cision is  whether  plaintiff  or  defendant  shall 
have  to  institute  suit  to  try  title  to  the  prop- 
erty? 

Possession  is  necessary  to  maintain  the 
present  action. 
In  our  opinion,  this  court  has  jurisdiction. 
The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

[2]  The  defendant's  allegation  about  pos- 
session, If  sustained,  must  be  followed*  by  a 
decree  that  plaintiff  is  not  sufficiently  in 
possession  to  compel  defendant  to  assert  her 
title  to  the  property  or  disclaim  ownership. 

The  testimony  regarding  possession  is  con- 
flicting. We  will  refer  to  it  only  as  regards 
the  right  to  sue.  It  is  not  our  purpose  in  the 
discussion  and  in  our  decree  to  go  beyond 
the  mere  right  to  be  heard  in  a  petitory  ac- 
tion. 

Plaintiff  bought  land  from  Robert  Kay  on 
the  9th  day  of  July,  1910,  described  as  square 
bounded  by  Marks,  Leonidas,  Joliet,  and 
Nineteenth  (Pear)  streets. 

In  the  deed  of  purchase  it  is  declared  that 
it  is  the  property  which  was  acquired  by 
vendor,  Kay  from  Ed.  Hughes  In  December, 
1836. 

As  a  basis  to  establish  sufficient  possession 
to  maintain  this  suit,  the  alleged  title  is  con- 
sidered. 

That  plaintiff  has  some  interest  to  the 
property  whether  legal  or  Illegal,  we  will  not 
decide.  It  can  well  be  said  that  it  is  not  a 
trespasser  who  invokes  possession  in  order 
to  maintain  it,  but  one  who  owns  a  title 
which  confers  at  least  dvll  possession  to  the 
property. 

No  question  that  plaintiff  has  sought  to 
give  full  effect  to  its  civil  possession  under 
the  deed  by  going  on  the  ground  through  its 
agents  and  employes  and  erecting  a  wire 
fence  around  the  land. 

The  building  of  a  fence  in  1911  is  made 
evident  by  receipts  of  those  who  furnished 
the  materials  for  the  fence,  and  by  testimony 
of  the  two  workmen  who  used  the  materials 
in  putting  up  the  fence. 

It  seems  that  the  two  workmen  who  put  up 
the  fence  erred  in  their  attempt  to  trace  the 
line  of  the  fence  with  the  surveyor's  line 
drawn  on  blueprint,  which  was  In  evidence. 
Learned  counsel  succeeded  In  weakening  the 
testimony  by  showing  that  there  was  consid- 
erable variance  between  the  testimony  and 
the  description  of  the  land  in  blueprint  of 
a  survey. 

We,  for  the  moment,  concede  the  weakness 
of  this  testimony  at  this  point,  yet  we  have 
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not  found  It  possible  to  arrive  at  the  conclu- 
sion that  no  line  of  fence  had  been  pnt  up 
along  the  boundary  lines  of  the  land,  or 
lines  which  they  understood  were  bound- 
aries. In  other  words,  these  men  constructed 
a  fence ;  if  they  erred  and  did  not  follow  the 
lines  closely,  plaintiff  could  still  stand  in 
judgment  in  this  jactitation  suit  Witness 
for  defendant  testified  that  there  was  a  fence, 
that  it  was  an  old  fence,  that  the  wire  had 
rusted,  and  that  part  of  said  fence  was  brok- 
en ;  conceding  all  this  from  the  point  of  view 
of  defendant's  testimony,  it  remains  that 
there  was,  to  say  the  least,  serious  attempt 
made  to  put  up  the  fence.  The  testimony  of 
plaintiff  is  positive  that  they  did  put  up  the 
fence  as  alleged,  that  Immediately  afterward 
the  property  was  assessed  in  Its  name  and 
it  paid  the  taxes.  Plaintiff  sought  to  sell  the 
land  or  let  It,  but  no  one  would  buy  or  lease. 
The  testimony  shows  that  this  land  is 
low  and  swampy,  of  little  value  at  the  time, 
and  doubtless,  for  that  reason,  neither  de- 
fendant or  plaintiff  gave  very  close  attention 
to  what  each  thought  was  Its  right  to  the 
land. 

No  timely  attempt  was  ever  made  by  de- 
fendant to  inclose  the  land  or  take  posses- 
sion. We  use  the  word  timely  because  de- 
fendant's first  attempt  to  go  into  possession 
was  made  after  this  suit  had  been  instituted. 
A  former  claimant  to  land,  in  the  square  be- 
fore mentioned,  was  a  witness  for  defendant 
He  testified  that  his  claims  were  for  nine 
lots,  which  he  had  fenced  In  1004  with  a  two- 
strand  wire  fence ;  he  stated  that  it  had  not 
been  surveyed,  an  error  had  been  committed ; 
the  land  to  which  he  laid  claim  as  owner 
was  on  Pear  street  and  not  on  Marks  street, 
as  he  had  at  first  thought 

The  wire  fence  in  the  rear  of  the  lots  was 
120  feet  from  A  B,  according  to  the  copy  of 
a  plat  In  evidence  which  is  attached  for  ref- 
erence He  added  that  the  line  from  O  to 
D  and  from  E  to  AB  was  built  by  him. 
We  have  not  found  that  the  map  included 
the  whole  tract 

Said  claimant  of  land  said  that  he  never 
had  it  repaired  because  he  was  informed 
that  defendant  claimed  the  property.  He 
subsequently  made  a  trade  with  Mr.  Fell- 
man,  and  said  to  him: 

"Take  whatever  fence  I  have  on  your  lot  and 
I  will  take  your  fence  and  we  made  an  ex- 
change." 

This  witness  states  that  no  one  can  say 
anything  "about  a  fence."  Illustrating,  he 
said: 

"Mr.  Wall  and  I  built  In  the  third  district 
$700  worth  of  fence,  and  I  do  not  think  we 
have  got  $100  worth  of  fence  left  You  cannot 
tell  how  long  a  fence  will  stand  or  last." 

The  defendant  will  have  it  that  this  old 
fence  was  built  in  1904. 

This  witness  did  not  remember  definitely 
about  these  fences.  He  was  not  prepared  to 
swear  that  the  fence  remained  standing  any 


length  of  time  The  position  of  defendant  in 
argument  which  she  seeks  to  sustain  with 
the  testimony  of  this  witness,  was  that  plain- 
tiff did  not  build  a  new  fence,  that  \t  only  re- 
paired an  old  fence,  which  defendant  claims 
was  hers  by  exchange  with  Mr.  Hawcott 

There  are  several  reasons  asserted  against 
defendant:  First,  the  witness  is  uncertain 
about  an  existing  fence,  particularly  some 
seven  years  after  the  fence  had  been  built; 
second,  the  ground  was  low  and  damp,  and 
the  fence  in  that  time  may  have  become 
rusty,  may  have  fallen  down,  and  dwindled 
away  to  nothing.  In  view  of  the  uncertainty 
created  by  the  testimony,  it  is  not  possible 
to  successfully  charge  plaintiff's  agents  and 
employes  of  having  appropriated  a  fence  er 
part  of  a  fence  There  remained  very  little, 
If  anything,  to  appropriate  and  repair  of  the 
old  fence  of  1904. 

According  to  this  witness,  defendant  did 
not  claim  the  lots  fronting  on  Marks  street, 
but  claimed  the  lots  on  Pear  street  which 
she  had  inclosed.  Another  witness  for  de- 
fendant one  who  directed  the  building  of  the 
fence  for  defendant  testified  that  he  inclosed 
two  key  lots  on  Leonidas  street  and  the  lots 
on  Pear  street  and  two  key  lots  on  Joliet 
street  This  description  does  not  include  all 
the  lands  of  which  plaintiff  claims  the  pos- 
session, for  the  deed  of  sale  under  which 
plaintiff  claims  possession  includes,  (1)  lot 
22,  forming  the  corner  of  Marks  and  Jeffer- 
son, "now  Joliet"  streets,  and  lot  13,  fronting 
part  of  this  square  If  only  part  of  the  land 
is  in  possession  of  plaintiff,  he  would  have 
the  right  to  maintain  his  action. 

From  the  further  testimony  of  defendant's 
witnesses,  the  wire  fence  on  the  place  front- 
ing on  Pear  street  was  In  bad  condition. 
The  testimony  shows  that  the  fence  along  the 
line  AB,  which  plaintiff  alleges  it  had  con- 
structed, was  In  good  condition ;  it  was  con- 
structed, plaintiff's  witness  testified,  in  1911. 

The  thought  occurs  at  this  time,  if  there 
was  not  an  adverse  fence  on  the  land,  why 
did  defendant,  after  the  suit  had  been  insti- 
tuted, cause  fencing  along  the  property  to 
be  destroyed. 

It  must  have  been  the  fence  of  plaintiff,  as 
no  other  fence  shows  adverse  possession  ex- 
cept that  inclosed  by  its  wire  The  testimo- 
ny of  the  civil  engineer  who  surveyed  the 
land  for  defendant  on  the  1st  of  February, 
1912,  attracted  our  attention.  His  compe- 
tency and  Integrity  in  this  closely  contested 
suit  are  not  questioned  in  the  least  His  tes- 
timony is  clear,  direct  He  states  that  the 
portion  of  the  fence  on  Marks  street  was  In 
fair  condition ;  the  portion  in  the  rear  of  the 
lot  fronting  on  Marks  street  was  also  in  a 
fair  condition;  the  portion  of  the  side  to- 
ward Joliet  street  was  in  bad  condition,  and 
the  portion  on  Leonidas  street  was  down,  al- 
most the  full  length  was  destroyed. 

He  said  that  the  fence  in  the  rear  or  the 
lots  fronting  on  Marks  street  was  better 
built  than  the  rest  of  the  fence;  it  was 
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stralghter  and  In  a  better  condition.  The 
witness  referred  to  above  as  having  made  the 
exchange  with  defendant  swore  as  to  this 
fence,  as  to  leave  nothing  warranting  the 
conclusion  that  it  was  the  fence  he  had  put 
up.  Taking  this  testimony  with  that  of  oth- 
er witness  warrants  the  conclusion  that  It 
was  not  defendant's  fence. 

In  answer  to  a  question,  he  said  that  he 
found  a  wire  fence  encircling  the  ten  lots, 
with  the  exception  of  the  wire  fence  off  the 
line  from  Joliet  street. 

A  dairyman  whose  home  is  near  by  the 
land  said  of  a  fence  along  one  of  the  sides 
that  it  was  in  bad  condition.  Still  this 
proves  that  there  was  a  standing  fence. 

The  character  of  the  fence  is  not  of  the 
first  importance,  If  It  shows  that  it  is  an 
In  closure.  The  witness  said  that,  when  he 
went  to  live  on  the  place,  about  one  year 
three  months  before  the  suit  was  brought, 
there  was  a  fence  around  the  property. 

We  do  not  take  it  that  this  was  the  fence 
of  W.  H.  Howcott,  the  former  owner. 

It  follows  that  this  Is  the  fence  acquired  by 
defendant  In  exchange  as  before  mentioned. 

These  were  the  questions  propounded  to 
witness  and  answered  as  follows: 

MQ.  Now  it  has  been  testified  here  that  a 
survey  of  the  property  was  made  in  February 
of  this  year.  Now.  since  February,  this  year, 
what  has  become  of  the  fence  that  was  around 
the  property? 

"A.  This  old  fence? 

"Q.  Yes;  the  fence  that  was  there  when  you 
came  there  in  December? 

"A-  It  was  torn  down. 

"Q.  By  whom  was  it  torn  down? 

"A.  Mr.  Fellman  there,  I  guess,  had  some 
one  hired  to  throw  it  down. 

"Q.  You  mean  to  say  that,  during  the  pend- 
ency of  this  suit,  Mr.  Fellman  has  had  this 
fence  torn  down? 

"A.  Yes,  sir." 

Now  we  have  not  found  that  defendant 
ever  had  her  own  fence  thrown  down.  On 
the  contrary,  after  this  suit  had  been  in- 
stituted, another  fence  was  constructed  in 
place  of  the  old  one,  In  order  to  assert  her 
ownership.  At  another  time,  while  testifying 
to  the  ,  the  following  was  said: 

"Let  me  explain  this  to  you.  There  is  Marks 
street,  here  is  Joliet  street,  and  here  is  Leonidas 
street.  This  is  Pear  street  and  the  new  basin. 
The  survey  shows  that  the  fence  that  you  found 
around  the  property  when  you  came  there  in 
December  was  off  the  line  on  Joliet  street — off 
at  the  front  marked  CD— on  the  Waddill  sur- 
vey. Now,  when  the  fence  around  the  rest  of 
that  square  was  torn  down,  this  portion  of 
fence  from  O  to  D  was  left  standing,  wasn't  it? 

"A.  It  was  all  torn  down." 

This  was  not  the  fence  of  Mr.  Fellman. 
No  one  else  claimed  to  have  owned  the  fence. 

But  It  is  said  that  it  was  a  fence  that 
plaintiff  had  repaired.  * 

The  question  arises  between  "repairs"  and 
"construction,"  without  evidence  to  solve  it 
for  defendant 

In  the  first  it  was  not  shown  that  it  was 
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repaired  so  as  to  make  It  W.  H.  Howcott's 
fence,  the  assessed  former  owner,  nor  de- 
fendant's. 

In  that  fence  deal,  which  resulted  in  an 
exchange  because  of  error  in  regard  to  the 
land  itself,  the  fence  of  defendant  had  been 
in  consequence,  built  on  Mr.  Howcott's  land 
and  Howcott's  fence  on  defendant's  land; 
the  former  never  found  that  any  of  de- 
fendant's fence  received  In  exchange  re- 
mained, nor  does  the  evidence  show  that  In 
this  respect  defendant  was  more  fortunate. 
So  that,  when  her  husband  had  the  fence 
torn  down,  we  do  not  take  It  that  it  was  the 
Howcott  fence 

Plaintiff  placed  the  property  In  the  hands 
of  a  real  estate  agent  to  sell  It  for  him,  and 
this  agent  placed  "posters"  on  the  property 
"For  Sale." 

The  defendant  endeavored  to  obtain  pos- 
session by  having  the  fence  taken  down.  As 
relates  to  equity,  we  will  state  little  is  said 
as  relates  to  claim  for  possession;  one,  the 
defendant,  claims  under  a  tax  title;  the  oth- 
er, plaintiff,  we  have  noted,  claims  under  a 
deed. 

In  the  judgment  appealed  from,  the  court 
allowed  $150  fee  of  attorney,  although  not 
specially  claimed. 

In  this  contention  for  possession  we  will 
not  allow  fee  of  attorney. 

It  is  ordered,  adjudged,  and  decreed  that 
judgment  appealed  from  Is  amended  by  strik- 
ing the  fee  of  attorney  allowed;  after 
amendment,  the  judgment  is  affirmed,  at 
appellee's  cost  on  appeal 

PBOVOSTY,  J.,  dissents. 


(134  La.) 

No.  19,757. 

TINNEY  v.  VITTUR.  • 

(Supreme  Court  of  Louisiana.    Jan.  19,  1914. 
Behearing  Denied  Feb.  16,  1914.) 

(Syllabus  by  the  Court.) 

1.  Process  (§§  67,  154*)— Waivkb  of  Slavics 
—Injunction. 

A  sheriff  may  accept  service  of  a  petition 
for  an  injunction  and  waive  service  of  the  writ ; 
but,  even  if  he  had  not  done  so,  an  exception  of 
improper  service  is  personal  to  him  and  cannot 
be  urged  by  his  codefendant  in  injunction. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  IS  54,  161,  209;  Dec.  Dig.  H  67,  154.*] 

2.  Injunction  (5  148*)— Bono  —  Quamfica- 
tion  of  Surety. 

If  a  surety  on  a  bond  is  worth  the  amount 
of  the  bond,  he  is  a  good  surety,  and  it  is  not 
necessary  that  he  should  own  real  estate  to 
qualify  as  surety. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §§  323-334;  Dec.  Dig.  f  148.*] 

3.  Homestead  (|  141*)— Exemption— Surviv- 
ing Wife. 

Where  the  surviving  wife  as  the  head  of  a 
family  is  in  possession  of  community  property 
as  owner  of  an  undivided  one-half  and  usufruc- 
tuary of  the  other  undivided  one-half,  she  is  en- 


•Fsr  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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titled  to  a  homestead  exemption  of  the  whole 
property. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  55  261-270;  Dec.  Dig.  §  141.*] 

4.  Homestead  (5  70*)— Exemption— Noncow- 

tiguoub  Tracts. 

In  order  to  claim  a  homestead  exemption 
on  two  tracts  of  land,  they  must  be  adjacent, 
and,  where  the  lot  on  which  the  person  claiming 
an  exemption  lives  is  separated  from  the  second 
tract  by  other  land,  the  exemption  will  not  be 
allowed  on  the  second  tract. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  fi§  100-103;  Dec.  Dig.  §  70.*] 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  St  Charles;  Prentice 
E.  Edrlngton,  Judge. 

Action  by  Mrs.  W.  H.  Tinney  against  Mrs. 
A.  Vittur.  Judgment  was  rendered  for  plain- 
tiff, and  from  a  judgment  on  defendant's 
petition  to  enjoin  the  sale  of  certain  prop- 
erty seized,  which  judgment  held  one  lot  ex- 
empt and  one  not  exempt  defendant  (plain- 
tiff In  Injunction)  appeals.  Affirmed. 

Robert  J.  Perkins  and  Clifford  E.  Hays, 
both  of  New  Orleans,  for  appellant  Prentice 
E.  Edrlngton,  Jr.,  and  Conrad  A.  Buchler, 
both  of  New  Orleans,  for  appellee. 

BREAUX,  C.  J.  Plaintiff  obtained  Judg- 
ment against  Mrs.  A.  Vittur  for  the  sum  of 
$54.60  with  legal  interest  from  judicial  de- 
mand. 

Plaintiff  caused  the  property  of  the  de- 
fendant and  of  her  children  to  be  seized. 

The  sheriff  advertised  the  property  for  sale 
by  public  auction. 

Mrs.  Vittur,  a  feme  sole,  widow  of  August 
Vittur,  In  her  petition  for  an  injunction  al- 
leged that  the  property  is  her  homestead; 
averred:  That  seven  children,  still  minors, 
are  the  Issue  of  her  marriage  with  August 
Vittur.  That  they  are  dependent  upon  her 
for  support  and  maintenance.  That  she  and 
her  children  have  no  property  other  than  the 
land  herein  described.  That  this  land  is  not 
worth  over  $150  and  that  she  and  her  chil- 
dren are  In  necessitous  circumstances.  That 
she  and  her  children  are  the  owners.  It  Is 
property  of  the  community  which  existed  be- 
tween her  and  her  late  husband,  August  Vit- 
tur. 

That  this  land  Is  In  her  possession  and  is 
occupied  by  her  as  a  homestead. 

The  defendant  in  Injunction  moved  to  set 
aside  the  writ  of  injunction  on  the  grounds: 
(1)  That  the  petition  and  writ  of  injunction 
were  not  served  in  manner  and  form  re- 
quired. (2)  The  surety  on  the  bond  is  not 
good  and  solvent  (3)  The  property  on  which 
plaintiff  claims  a  homestead  exemption  is 
held  in  indi vision  and  is  not  claimable  as  a 
homestead.  (4)  That  plaintiff's  allegations 
for  the  injunction  are  not  true.  (5)  That  the 
claimant  for  the  homestead  does  not  reside 
upon  the  land — one  of  the  requisites  to  the 
right  of  homestead. 

Upon  trial  of  this  motion.  It  was  admitted 


that  the  sheriff  accepted  service  of  petition 
and  waived  service  of  citation  and  waived 
service  of  the  writ  of  injunction. 

It  is  in  proof  that  the  security  on  the  bond 
was  worth  over  the  amount  of  the  bond; 
the  only  objection  was  that  he  did  not  own 
immovable  property. 

Plaintiff  in  Injunction  testified  that  she 
owned  part  of  the  land  and  controlled  the 
other  pieces  as  lessee.  She  raises  vegetables 
on  the  lots  and  manages  to  support  her  chil- 
dren. 

[1]  As  to  the  first  objection  urged  by  Mrs. 
Tinney,  that  there  was  no  service  made  on 
the  defendant  In  Injunction,  it  is  sufficient 
to  state  in  answer  that  the  sheriff  accepted 
service  and  waived  citation  and  service  of 
the  writ,  as  he  had  a  right  to  do. 

He  may  waive  service;  there  is  nothing 
prohibiting  the  waiver  of  service  by  the  sher- 
iff. C  P.  art  177. 

.No  exception:  The  sheriff  does  not  object 
to  want  of  citation,  and  the  defendant  in  in- 
junction is  without  grounds  to  object  As 
relates  to  the  surety  on  the  appeal  bond, 
the  only  objection  is  that  his  property  does 
not  consist  of  real  estate. 

[2]  A  surety  may  be  worth  sufficient  in 
amount  to  sign  a  bond  as  surety  without 
owning  real  estate.  The  following  are  con- 
clusive against  appellee's  contention:  State  v. 
Judge,  27  La.  Ann.  685,  and  page  698  of  the 
same  volume. 

See  Revised  Civil  Code,  3G42  and  the 
amendment  Act  225  of  1908. 

[S]  Regarding  property  held  In  indlvislon, 
it  is  sufficient  to  state  that  property  held  in 
Indlvislon  between  the  mother  and  her  chil- 
dren, as  in  this  instance,  may  be  held  exempt 
from  seizure,  if  it  be  subject  to  their  home- 
stead right  This  court,  in  Lyons  v.  Andry, 
106  La.  356,  81  South.  38,  55  L.  R  A.  724, 
87  Am.  St  Rep.  299,  held  that  the  dissolution 
of  the  community  by  the  death  of  one  of  the 
spouses  did  not  have  the  effect  of  putting  an 
end  to  the  right  of  homestead  on  the  proper- 
ty of  the  community.  The  surviving  wife,  if 
she  be  the  head  of  a  family,  may  hold  prop- 
erty under  homestead  exemption.  Harrelson 
v.  Webb,  124  La.  1007,  1011,  50  South.  833, 
134  Am.  St  Rep.  529. 

See  Maxwell  v.  Roach,  106  La.  128,  30 
South.  251;  Speyrer  v.  Miller,  108  La.  208, 
32  South.  524,  61  L.  R.  A.  781;  Lyons  v. 
Andry,  106  La.  857,  31  South.  38,  55  L.  R  A. 
724,  87  Am.  St  Rep.  299. 

Now  as  to  that  part  of  the  judgment  re- 
jecting part  of  demand  of  plaintiff  in  in- 
junction: We  have  gone  thus  far  into  the 
merits  of  the  case,  although  there  was  ho 
necessity.  Even  if  the  jurisprudence  be  not 
as  above  stated,  for  reasons  hereafter  given, 
the  judgment  must  be  affirmed. 

Counsel  for  defendant  in  his  brief  repro- 
duces the  Judgment  which  has  been  ren- 
dered: 
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"It  Is  farther  ordered  that  said  injunction  be 
maintained  in  bo  far  as  it  affects  the  property 
described  as  a  portion  of  land  situated  on  the 
right  bank  of  the  Mississippi  river  in  the  parish 
of  St  Charles." 

Here  the  property  is  described  In  the  judg- 
ment. 

The  following  explains  why  It  la  that  we 
conclude  not  to  pursue  the  subject  of  prop- 
erty held  In  indi vision,  and  while  we  are  in- 
fluenced to  hold  that  the  foregoing  described 
property  la  exempt  from  seizure,  In  any 
event,  It  is  of  no  moment,  as  it  Is  not  an  Issue. 

The  defendant  in  injunction  (appellee)  has 
made  no  motion  on  appeal  to  amend  the 
judgment  of  the  district  court  It  must  there- 
fore stand  as  correct  as  we  have  no  authori- 
ty to  amend  a  judgment  on  behalf  of  an  ap- 
pellee who  has  not  ashed  for  an  amendment 

Besides,  in  argument,  appellee  concedes 
that  plaintiff  in  injunction  is  entitled  to  ex- 
emption from  seizure  of  the  property  before 
described.  She  opposes  plaintiff  in  injunc- 
tion's petition  for  the  exemption  of  the  sec- 
ond lot 

The  other  lot  seized,  which  defendant  in 
the  seizure  claims  is  exempt  from  seizure  un- 
der the  homestead  law,  is  property  owned 
by  the  widow  and  her  children;  it  is  about 
the  same  width  and  length  and  worth  about 
as  much  or  as  little. 

[4]  The  contention  of  the  seizing  creditor 
is  that  it  is  not  adjacent  to  the  lot  before 
mentioned.  It  is  true  that  strip  of  land  sep- 
arates the  two  lots. 

The  second  lot  which  plaintiff  in  injunction 
claims  under  the  homestead  law  is  about  300 
feet  from  the  lot  on  which  she  lives.  There 
are  two  lots  between  the  two  lots  on  which 
plaintiff  claims  exemption,  L  e.,  the  lots  on 
which  she  claims  exemption  are  not  contigu- 
ous, but  separated  by  two  lots  of  which  she 
is  not  the  owner. 

The  point  is  that,  net  being  contiguous,  the 
second  lot  on  which  she  claims  exemption  is 
not  exempt 

After  having  considered  the  question,  we 
concluded  to  affirm  the  judgment  of  the  dis- 
trict court  in  which  it  is  held  that  this  sec- 
ond lot,  described  in  the  judgment  is  not  ex- 
empt and  that  only  the  first  described  lot  is 
exempt 

The  question  has  been  discussed  In  other 
jurisdictions,  but  not  in  this  state. 

There  is  a  divergence  of  views  in  other 
jurisdictions  as  to  whether  the  homestead 
may  consist  of  separate  parcels  of  land,  not 
contiguous.  In  some  jurisdictions  it  is  well 
settled  that  the  exempted  premises  must 
comprise  contiguous  tracts. 

The  foregoing  from  Cyc,  vol.  21,  p.  494,  is 
sustained  by  a  large  number  of  decisions 
cited  In  the  note. 

The  rule  is  sustained  in  nearly  every  one 
of  the  states.  There  are  only  a  few  deci- 
sions to  the  contrary  in  other  jurisdictions. 

In  the  American  Digest  Century  Edition, 


vol.  25,  p.  222,  column  2,  a  large  number  of 
decisions  are  quoted,  forcible  to  the  view 
that  property  not  adjacent  is  not  exempt 

In  Bouvier's  Law  Dictionary,  verbo  "Home- 
stead," par.  3,  p.  757,  column  1,  it  is  stated: 
There  is  a  conflict  of  decisions  as  to  wheth- 
er a  tract  of  land  detached  from  the  one  on 
which  the  homestead  dwelling  house  is  builtv 
but  used  by  the  debtor  In  connection  with  it 
is  exempt  The  opinion  supported  by  the 
weight  of  authority  is  that  it  is  not  citing 
Thompson  on  Homestead  and  Exemption,  par. 
145,  Reynolds  v.  Hull,  36  Iowa,  394.  Bouvier 
cites  decisions  of  the  Texas  Supreme  Court 
in  which  state  it  Is  well  known  the  policy  has 
been  not  against,  but  favorable  to  homestead 
exemptions. 

There  Is  no  good  reason  to  hold  differently 
under  our  Constitution. 

While  we  have  no  decisions  in  our  own 
courts  directly  in  point  the  general  tendency 
has  been  to  consider  exempted  land  from 
seizure  as  being  in  one  body. 

For  reasons  assigned,  the  judgment  of  the 
district  court  is  affirmed.  Costs  of  appeal  to 
be  paid  by  appellant.  Costs  in  the  district 
court  to  be  paid  by  Mrs.  W.  H.  Tinney. 

(134  La.) 

No.  20,261. 
STATE  v.  HOLLINGSWORTH. 
(Supreme  Court  of  Louisiana.    Feb.  2,  1914.)' 

(Syllabus  by  the  Court.) 

L  Criminal  Law  (§§  586,  593,  1151*)— Ap- 
peal— Discretion  art  Ruling  —  Continu- 
ance. 

The  granting  of  a  continuance  is  a  matter 
largely  within  the  discretion  of  the  trial  judge, 
and  his  ruling  generally  will  not  be  interfered 
with,  unless  there  is  a  clear  showing  that  this 
discretion  has  not  been  rightly  used  and  that 
the  accused  has  been  prejudiced  thereby:  and 
where  it  appears  that  the  leading  counsel  of  a 
defendant,  charged  with  a  misdemeanor  that 
might  subject  him  to  fine  and  imprisonment  is 
absent  and  that  it  will  be  impossible  for  the 
defendant  to  be  properly  represented,  because 
the  other  counsel  in  the  case  are  not  familiar 
with  the  defense,  a  continuance  should  have  been 
granted,  and,  where  the  trial  judge  fails  to  grant 
a  continuance  sufficient  for  the  defendant  to 
properly  prepare  his  defense,  he  will  be  held  to 
have  exceeded  his  discretion,  and  the  defendant 
will  be  entitled  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Ditc.  55  1311,  1320,  3045-3049;  Dec. 
Dig.  f|  586,  593.  1151.4} 

2.  Intoxicating  Liquobs  (|  223*)— Prosecu- 
tion—Pleading  and  Proof. 

In  support  of  an  indictment  charging  an 
accused  with  having  illegally  sold  intoxicating 
liquors,  it  was  competent  for  the  state  to  show 
that  the  sale  was  made  by  a  commercial  firm  of 
which  the  accused  was  a  member  and  with  his 
consent 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  263-274;  Dec  Dig.  $ 
223.*] 

3.  Intoxicating  Liquors  (8  242*)— Prosecu- 
tion. 

Under  Act  No.  83  of  1886.  as  amended  by 
Act  No.  66  of  1902,  one  convicted  of  having  il- 
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legally  and  unlawfully  sold  liquors  may  be 
sentenced  to  a  term  in  prison  and  a  fine,  as  the 
term  in  prison  is  not  an  alternative  penalty,  but 
a  cumulative  penalty. 

TEd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |{  356-361;  Dec.  Dig.  § 
242.*] 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  De  Soto;  Sidney  I.  Foster, 
Judge  ad  hoc 

J.  J.  Hollingsworth  was  convicted  of  hav- 
ing sold,  retailed,  and  bartered  Intoxicating 
liquors  without  a  license,  and  appeals.  Re- 
versed and  remanded. 

Elam  &  Lee,  of  Mansfield,  for  appellant 
R.  G.  Pleasant,  Atty.  Gen.,  and  W.  M.  Lyles, 
Dist  Atty.,  of  Leesvllle  (G.  A.  Gondran,  of 
Donaldsonville,  of  counsel),  for  the  State. 

BREAUX,  C.  J.  The  defendant  was  indict- 
ed on  the  charge  of  having  sold,  retailed,  and 
bartered  spirituous  and  Intoxicating  liquors 
without  the  required  license. 

He  was  tried  and  found  guilty.  He  was 
sentenced  to  pay  a  fine  of  $305,  and  to  pay 
the  costs  of  prosecution  and  to  confinement 
in  the  parish  Jail,  subject  to  work  on  the  pub- 
lic roads  of  the  parish  as  provided  by  law 
for  a  period  of  three  months,  and  In  default 
of  payment  of  the  fine  and  costs  to  be  con- 
lined  to  the  parish  Jail  subject  to  work  on 
the  public  roads  of  the  parish  for  an  addition- 
al period  of  three  months. 

11]  His  first  complaint  on  this  appeal  is 
that  he  was  entitled  to  a  continuance,  which 
the  trial  court  refused  to  grant 

He  represented,  in  substance,  In  his  motion 
for  a  continuance,  that  he  had  retained  a 
leading  attorney  to  take  charge  of  his  de- 
fense, and  that  no  other  attorney  had  knowl- 
edge of  the  facts  of  his  defense,  and  that  he 
alone,  in  whom  he  had  the  utmost  confidence, 
had  charge;  that  about  half  an  hour  before 
his  case  was  called  for  trial  he  was  informed 
of  the  serious  illness  of  his  counsel,  and  stat- 
ed to  the  court  that  he  on  account  of  the  ab- 
sence of  his  counsel  was  not  prepared  for  the 
trial,  and  urged  that  there  were  legal  compli- 
cations that  would  arise  during  the  trial,  and 
that  he  depended  exclusively  upon  his  coun- 
sel, who  was  not  in  partnership  with  any  other 
counsel  at  the  time  he  was  employed,  and 
that  the  young  attorney,  who  subsequently 
was  employed,  because  he  subsequently  be- 
came the  partner  of  his  regularly  employed 
attorney,  did  not  have  the  required  experience 
in  the  trial  of  criminal  cases  to  enable  him  to 
thoroughly  and  properly  conduct  his  defeuse. 

For  these  reasons,  he  asked  for  a  continu- 
ance, or  that  he  have  a  short  postponement 
until  leading  counsel  is  able  to  take  charge 
of  his  defense. 

The  application  was  refused  and  a  half 
hour's  delay  granted  to  enable  defendant  to 
consult  counsel. 

in  his  motion  for  a  continuance,  supported 
by  his  affidavit,  defendant  avers:  That  C.  W. 


Elam  was  his  counsel  in  the  case  and  for 
about  two  years  was  in  charge  of  his  defense 
as  leading  counsel.  That  S.  M.  Atkinson  had 
been  investigating  the  case  to  the  end  of 
developing  certain  facta,  but  that  he  acted  un- 
der the  guidance  and  direction  of  C.  W.  Elam. 

That  about  half  an  hour  before  his  case 
was  called  he  was  informed  of  the  serious  Ill- 
ness of  his  counsel,  who  was  In  bed.  That  he 
was  not  prepared  for  his  trial  owing  to  the 
absence  of  his  leading  counsel,  O.  W.  Elam. 
That  he  was  denied  representation  by  counsel 
of  his  own  choice.  That  he  had  his  case  well 
in  hand,  while  other  attorneys  were  not  thor- 
oughly informed.  That  the  leading  counsel 
understood  his  defense.  That  he  was  taken 
by  surprise. 

The  narrative  of  the  Judge,  made  part  of 
the  bill  of  exceptions,  states  that  the  court 
overruled  the  motion  and  forced  defendant  to 
trial  for  the  following  reasons:  That  the 
cases  were  fixed  for  Friday,  September  19th, 
and  on  that  day  all  the  witnesses  were  pres- 
ent; the  accused  employed  the  firm  of  Lee, 
Hardin  ft  Atkinson,  and  all  three  members  of 
the  firm,  together  with  Lee,  Elam's  partner, 
were  present  as  retained  counsel  for  the  ac- 
cused; that,  the  charge  being  only  misde- 
meanor, the  motion  was  overruled. 

It  remains  that  C.  W.  Elam  was  absent, 
ill,  and  that  he  was  the  leading  counsel ;  this 
is  not  questioned. 

Under  the  circumstances,  half  an  hour  was 
a  short  time.  The  case  was  tried  before  the 
judge,  who  might  have  granted  further  de- 
lay without  delaying  or  clogging  or  obstruct- 
ing the  trial  of  cases. 

The  position  of  learned  counsel  for  defend- 
ant is  that  Elam  and  Lee  "alone  were  at- 
torneys of  record  at  the  time  of  the  assign- 
ment ;  that  there  is  nothing  in  the  record  to 
show  that  defendant  had  any  other  counsel 
up  to  the  date  of  the  trial,  nor  had  he." 

Mr.  E.  P.  Lee  had  never  talked  to  defend- 
ant or  one  of  his  witnesses. 

The  record  shows  that  Mr.  Elam  was  111 
and  unable  to  attend  court 

That  "Lee,  Hardin  &  Atkinson  knew  noth- 
ing of  the  case  and  had  never  participated  in 
a  single  discussion  and  were  called  into  the 
case  as  the  defendant  was  being  forced  to 
trial. 

It  was  then  that  a  motion  for  a  new  trial 
was  made.  It  was  said  that  Judge  Sutherlin. 
of  Shreveport  a  brother-in-law  of  Mr.  Elam. 
happened  to  be  in  Mansfield  and  volunteered 
to  do  what  he  could. 

That  the  prosecution  for  misdemeanor,  al- 
though true  (it  was  for  selling  liquor),  is  of 
more  serious  character  than  prosecution  for 
graver  offenses.  That  he  was  sentenced  in 
three  cases  to  work  on  the  parish  roads  for 
nine  months  with  a  fine  of  $915  in  addition. 

Under  the  circumstances,  we  are  of  the 
opinion  that  another  hearing  should  be 
granted. 
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We  win  not  quote  the  strong  language  used 
In  representing  the  necessity  for  able,  ener- 
getic, and  thorough  defense. 

It  Is  very  seldom  that  continuances  are  In- 
terfered with. 

It  Is  very  seldom  that  an  accused  Is  forced 
to  go  to  trial  In  the  absence  of  leading  coun- 
sel. 

Bach  member  of  this  court  has  given  the 
question  special  consideration. 

A  short,  reasonable  delay,  under  the  cir- 
cumstances, should  have  been  granted. 

That  was  substantially  the  view  taken  In 
State  v.  Deschamps,  41  La.  Ann.  1054, 7  South. 
133 ;  State  v.  Simpson,  38  La.  Ann.  24. 

In  conclusion  of  this  point,  we  quote  from 
the  last  decision  cited  above: 

"It  would  be  a  barren  right  if  the  counsel 
were  not  allowed  a  reasonable  time  to  prepare 
for  the  defense." 

A  review  of  the  entire  record  satisfies  us 
that  the  prosecution  was  characterized  by 
undue  haste  scarcely  compatible  with  the 
guarantee  of  a  fair  and  Impartial  trial. 

[2]  The  second  proposition  relates  to  the 
admissibility  of  evidence  to  prove  sales  by 
W.  B.  Payton  &  Co.  for  the  purpose  of  prov- 
ing that  the  defendant  was  a  partner  of  W. 
B.  Payton  &  Co.  True,  the  indictment  charg- 
es the  defendant  with  the  alleged  wrong  com- 
mitted. The  evidence  tendered,  we  are  in- 
formed, related  to  the  commercial  firm,  to 
which,  it  Is  said,  defendant's  name  does  not 
appear.  The  complaint  is  that  the  burden 
was  thrown  on  the  defendant  to  prove' that  an 
unnamed  firm,  not  alluded  to  In  the  Indictment, 
was  not  guilty,  and  in  the  second  place  that 
he  Is  not  a  member  of  the  firm.  The  objec- 
tion was  that  the  Indictment  charged  defend- 
himself  with  having  sold  the  whisky,  and, 
that,  as  there  was  no  reference  to  the  firm  of 
W.  B.  Payton  &  Co.  In  the  indictment  and 
no  averment  that  defendant  was  a  member 
of  the  firm,  there  was  a  fatal  variance  be- 
tween the  allegations  of  the  Indictment  and 
the  proof  tendered.  The  situation  was,  as 
contended  by  defendant,  one  of  vagueness 
and  lndettniteness,  not  susceptible  of  proof, 
particularly  as  the  state  sought  to  prove  that 
a  sale  had  been  made  by  some  one  other  than 
the  defendant  himself  in  Its  endeavor  to  con- 
vict the  defendant. 

The  following  Is  the  summary  of  the  trial 
Judge: 

There  is  no  statute  or  theory  of  law  under 
which  W.  B.  Payton  &  Co.  as  an  entity  or 
company  could  be  prosecuted ;  the  Individual 
members  only  can  be  reached.  The  bill  of 
indictment  sets  forth  a  cause  of  action  and 
complies  with  the  action.  No  bill  of  particu- 
lars has  been  called  for.  Unless  there  is  ieome  law  has  been  violated, 
evidence  to  connect  the  accused  with  W.  B. 
Payton  &  Co.,  the  evidence  Is  not  damaging  to 
the  accused.  And  If  the  firm  of  W.  B.  Payton 
*  Co.  sold  the  whisky,  and  the  accused  as  a 
member  of  the  firm  had  knowledge  of  such 


could,  that  the  accused  was  a  member  of  the 
firm. 

Defendant's  position  Is  that  he  was  not 
placed  on  his  guard  and  his  defense  because 
of  the  vagueness  and  lndettniteness  of  the 
allegations  of  the  Indictment 

The  indictment  was  drawn  in  the  words 
of  the  law.  They  were  literally  followed. 

In  a  number  of  decisions  it  has  been  held 
that  It  Is  sufficient  to  charge  a  crime  in  the 
language  of  the  law. 

Defendant  must  be  held  to  have  known, 
when  called  upon  to  answer  to  the  indictment, 
that  he  was  charged  with  an  offense  commit- 
ted by  his  firm  with  his  knowledge  and  con- 
sent. Under  well-established  rule,  witness 
could  be  asked  whether  or  not  he  was  a  mem- 
ber of  the  firm  and  consented  to  the  sale  of 
intoxicating  drinks.  The  objection  is  not 
sound  in  law. 

[3]  The  third  and  last  proposition  Is  that 
the  court  was  without  power  to  sentence  the 
defendant  to  Imprisonment  and  work  on  the 
public  roads  except  as  a  secondary  or  al- 
ternative punishment  for  failure  to  pay  the 
fine  imposed  under  Act  83  of  1886,  as  amend- 
ed by  Act  66  of  1902. 

It  Is  urged  by  learned  counsel  In  behalf  of 
their  client  that  the  court's  power  Is  limited 
to  a  fine  as  a  primary  or  initial  punishment 
In  default  of  the  payment  of  the  fine,  accused 
may  be  fined  an  additional  sum  and  Impris- 
oned, as  the  court  may  deem  proper. 

The  question  is  not  now  res  nova.  Recent- 
ly we  have  had  to  consider  it  thoroughly. 
After  considerable  discussion  and  mature  de- 
liberation, the  court  arrived  at  the  conclu- 
sion that  the  law  is  not  subject  to  the  attack 
made  in  this  case.  Recalling  the  discussion, 
our  conclusion  is  unchanged,  and  we  feel 
constrained  to  adhere  to  our  opinion  in  the 
former  decision — the  Charpentier  Case. 

For  reasons  assigned,  it  is  ordered,  adjudg- 
ed, and  decreed  that  the  judgment  appealed 
from  is  annulled,  avoided,  and  reversed ;  that 
the  case  be  remanded  to  be  tried  in  accord- 
ance with  the  views  herein  expressed. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part 

(134  La.) 

No.  20,381. 
STATE  v.  BLUB. 
(Supreme  Court  of  Louisiana.    Feb.  2,  1914.) 

(Byllalug  ly  the  Court.) 

L  Cbiminal  Law  (§§  632,  1148*)— Appeal— 
Obdbb  of  Tbial— Discbktion  or  Coubt. 
The  Supreme  Court  will  not  interfere  with 
the  order  in  which  cases  are  set  for  trial  in 
the  district  courts  where  it  is  not  shown  that 


[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  II 1447-1449,  3050-3052;  Dec 
Dig.  H  632,  1148.*] 

2.  Ceiminal  Law  (|  1152*)— Appeal— Discbk- 
tion abt  Ruling—Competency  of  Jubobs. 
Act  No.  135  of  1898,  p.  216,  gives  to  the 


sale,  it  was  permissible  to  show,  if  the  state  i,  district  judges  discretion  to  decide  upon  the 
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competency  of  jurors  in  particular  cases,  and 
this  discretion  will  not  be  interfered  with  by 
the  Supreme  Court.  State  v.  Kennedy,  183  La. 
945,  83  South.  476:  State  v.  Thompson,  116 
La.  829,  41  South.  107  ;  State  v.  Hobgood,  46 
La.  Ann.  855,  15  South.  406. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  8058-3067;  Dec.  Dig.  § 
1162.*] 

3.  Homicide  (j  800*)— Self-D»«not— Refus- 
al TO  IWBTBUOT— EVIDENCE. 

The  refusal  of  the  trial  judge  to  specially 
charge  the  jury  on  the  matter  of  self-defense 
will  not  be  reviewed  where  the  per  curiam  of  the 
judge  shows  that  the  evidence  disclosed  a 
case  of  willful  murder,  and  self-defense  was  not 
involved. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |f  614,  616-620,  622-630;  Dec.  Dig. 
§  300.*] 

4.  Criminal  Law  (§§  871,  875*)— Verdict— 
Sufficiency. 

A  verdict  of  a  jury  may  be  oral  or  in 
writing,  and,  if  in  writing,  it  need  not  be  sign- 
ed by  the  foreman,  or  by  any  one  else.  It  must 
be  recorded  by  the  clerk,  and  read  to  the  jury 
as  recorded,  who  are  then  asked  if  that  is  their 
verdict  and,  if  the  answer  is  "yea,",  the  finding, 
rendering  and  recording  is  complete.  Faulty 
spelling  and  surplus  words  in  a  verdict  are 
not  causes  for  setting  it  aside  when  the  intent 
and  meaning  are  clear.  Marr's  Grim.  Juris.  § 
467,  p.  108. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §f  2079-2081,  2089,  2090; 
Dec.  Dig.  H  871,  875.*] 

5.  Criminal  Law  (J  894*)— Vebdict— Objec- 
tion— Waiveb. 

Failure  to  object  to  a  defective  verdict 
when  it  is  rendered  waives  the  right  to  move 
for  a  venire  de  novo.  State  v.  Jeanisse,  126 
La.  860,  61  South.  290;  12  Cyc.  701. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2115;  Dec.  Dig.  §  894.*] 

(Additional  ByUabut  by  Editorial  Staff.) 

6.  Cbiminai.  Law  (I  875*)— "Vebdict." 

The  word  "verdict"  is  derived  from  the 
Latin  "veredictum,"  meaning  a  true  declaration. 
It  is  the  answer  of  the  jury  made  upon  any 
cause,  civil  or  criminal,  committed  by  the 
court  to  their  examination.  It  is  a  very  im- 
portant act;  it  is  the  culmination  of  the  trial, 
and  embodies  the  conclusion  of  the  jury  upon 
the  questions  of  fact  litigated  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  2089,  2090;  Dec.  Dig.  § 
875* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  8,  pp.  7293-7296,  7827.] 

7.  Cbiminai.  Law  (|  798%*)— "As"— Fobm  of 
Vebdict— I  nstbuctions. 

As  applied  to  a  direction  to  the  foreman  of 
a  jury  to  sign  the  verdict  "as  foreman,"  the 
word  "as"  is  used  in  its  ordinary  sense,  mean- 
ing in  tbe  character  or  under  the  name  of. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1801,  1938;  Dec.  Dig.  § 
798%.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  pp.  518-521.] 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  St  Helena;  Robert  S. 
Ellis,  Judge. 

Ivy  Blue  was  convicted  of  manslaughter, 
and  appeals.  Affirmed, 


W.  T.  Holland,  of  Greensburg,  and  Ponder 
&  Ponder,  of  Amite,  for  appellant  R.  6. 
Pleasant,  Atty.  Gen.,  and  W.  H.  McClendon, 
Diet  Atty.,  of  Amite  (G.  A.  Good  ran,  of  Don- 
aldsonville,  of  counsel),  for  the  State. 

SOMMER VILLE,  J.  Defendant  was  charg- 
ed with  murder,  and  was  found  guilty  of 
manslaughter. 

The  record  contains  14  bills  of  exceptions, 
4  of  which  have  been  abandoned. 

Bill  of  exceptions  No.  1: 

"Be  it  remembered  that  on  the  trial  of  this 
case,  counsel  for  A.  L.  Mulkey,  together  with 
the  defendant,  Mulkey,  present  in  open  court, 
having  asked  for  immediate  assignment  and 
trial  on  a  charge  of  perjury,  wherefore  coun- 
sel for  Ivy  Blue  filed  a  motion  to  set  aside  the 
fixing  herein,  for  the  reasons  set  forth  in  the 
motion,  with  the  attached  publications." 

[1]  The  motion  to  set  aside  the  assignment 
for  the  trial  of  this  case  was  based  on  the 
allegation  that  on  a  former  trial  of  Blue, 
wherein  a  mistrial  was  entered,  that  one  of 
the  jurors,  A.  L.  Mulkey,  had  been  indict- 
ed for  perjury  while  serving  as  a  Juror  in 
that  case  (State  v.  Blue),  and  that  he  (Mul- 
key) was  ready  and  willing  to  go  to  trial  on 
the  charge  against  him.  Defendant  Blue, 
further  alleged  that  the  charge  against  Mul- 
key greatly  prejudiced  and  injured  his 
(Blue's)  case.  There  is  no  merit  in  the  com- 
plaint The  Supreme  Court  will  not  inter- 
fere with  the  order  of  trial  of  cases  In  the 
district  -courts  of  the  state  where  no  law  is 
violated. 

[2]  Bills  of  exceptions  Nos.  2,  3,  and  4: 
These  bills  are  taken  to  the  rulings  of  the 
court  in  excusing  three  Jurors  who  were  chal- 
lenged by  the  state  for  cause.  Act  No.  135, 
1898,  p.  216,  |  1,  gives  to  the  district  Judges 
the  right  to  decide  upon  the  competency  of 
Jurors  to  serve  in  cases  before  them,  and 
their  action  will  not  be  disturbed,  or  set 
aside,  by  this  court  State  v.  Kennedy,  133 
La.  945,  63  South.  476;  State  v.  Thompson, 
116  La.  829,  41  South.  107;  State  v.  Hobgood, 
46  La.  Ann.  855,  15  South.  406. 

Bills  of  exceptions  Nos.  5  and  7:  These 
bills  relate  to  a  question  asked  the  prosecut- 
ing witness  on  cross-examination,  which  ob- 
jection by  the  state  was  sustained.  The  ques- 
tion objected  to  was  as  follows : 

"Did  you  not  see  Singleton  [the  deceased] 
have  trouble  with  everybody  that  he  bad  a  set- 
tlement with?" 

Defendant  contends  that  this  question  was 
asked  for  the  purpose  of,  first,  corroborating 
the  defendant  that  he  was  without  fault 
In  the  matter;  second,  of  corroborating  de- 
fendant's contention  that  the  deceased  was 
the  aggressor,  and  that  defendant  did  not 
bring  on  the  difficulty.  The  objection  of 
the  state  was  that  the  testimony  was  ir- 
relevant and  the  objection  was  properly  sus- 
tained. The  per  curiam  of  the  court  shows 
that  there  had  been  a  settlement  between  the 
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defendant  and  the  deceased  on  the  Monday 
previous  to  the  killing,  which  took  place  on 
the  following  Wednesday,  and  that  the  kill- 
ing took  place  when  defendant  demanded  the 
payment  of  a  fixed  balance  of  the  account 
between  him  and  the  deceased  of  $2.65,  ac- 
knowledged by  the  deceased  to  be  due  the 
defendant,  and  which  he  had  agreed  to  pay 
on  the  following  Saturday,  and  that  it  had 
been  shown  that  defendant  provoked  the  dif- 
ficulty on  Wednesday,  and  was  the  aggressor, 
and  assaulted  the  deceased  with  a  shotgun, 
demanding  to  be  paid  this  balance ;  and,  fur- 
ther, that  the  deceased  had  left  the  defend- 
ant, after  haying  given  him  all  the  money  he 
had  in  his  pocket,  while  under  the  cover  of 
the  gun  in  defendant's  hands;  that  the  de- 
ceased and  defendant  had  separated,  going 
in  different  directions,  when  the  deceased 
cursed  defendant,  and  defendant  shot  the  de- 
ceased with  the  shotgun  which  he  was  carry- 
ing; that  some  few  of  the  shots  entered  di- 
rectly behind  the  shoulder  of  the  deceased, 
and  some  50-odd  struck  him  in  the  side  of  the 
face,  temple,  and  head. 

Bill  of  exceptions  No.  6 :  Defendant  offer- 
ed to  show  that  the  wife  of  the  deceased, 
Mrs.  Singleton,  who  was  dead  at  the  time 
of  the  second  trial,  had  not  been  summoned 
as  a  witness  on  the  former  trial  of  this  de- 
fendant Objection  was  made  by  the  state 
on  the  ground  of  irrelevancy,  and  the  objec- 
tion was  properly  sustained.  It  does  not 
appear  in  the  record  that  Mrs.  Singleton  had 
been  a  witness  to  the  killing,  and  no  object 
whatever  is  stated  by  the  defendant  for  offer- 
ing this  testimony. 

[3]  Bill  of  exceptions  No.  10 :  This  bill  is 
taken  to  the  refusal  of  the  Judge  to  give  a 
special  charge  to  the  jury  referring  to  self- 
defense,  in  the  language  requested.  The 
charge  was  given,  but  with  some  modifica- 
tion. The  per  curiam  of  the  court  shows  that 
the  special  charge  should  not  have  been  giv- 
en, even  in  a  modified  form.  The  evidence  is 
not  before  us,  and  the  charge  of  the  court 
is  not  in  the  record.  But  the  reference  here- 
inbefore made  to  the  judge's  per  curiam,  at- 
tached to  several  bills  of  exceptions,  shows 
that: 

"It  was  a  case  of  willful  murder." 

A  judge  should  decline  to  charge  the  law  of 
self-defense  altogether,  where  there  is  no  evi- 
dence to  sustain  the  plea,  and  where  the  evi- 
dence shows  that  the  deceased  was  walking 
away  from  the  defendant  when  he  was  shot 
and  killed.  State  v.  Guidor,  113  La.  727,  37 
South.  622 ;  State  v.  Erwin,  133  La.  550,  63 
South.  167. 

[4]  Bills  of  exceptions  Nos.  11  and  12: 
These  bills  are  based  upon  the  motions  in  ar- 
rest of  judgment  and  for  a  new  trial,  which 
involve  the  form  and  sufficiency  of  the  verdict 
In  the  case.  The  verdict  is  in  the  following 
words: 


"We,  the  jurors,  find  the  acues_gilty  of  man- 
slater.  G.  W.  Venables, 

"As  Forman." 

Faulty  spelling  and  the  misuse  of  several 
words  which  are  surplusage  are  not  sufficient 
causes  for  setting  aside  a  verdict  which  is 
clear  and  certain  as  to  its  meaning  and  in- 
tent 

[I]  Besides,  "failure  to  object  to  a  defec- 
tive verdict  when  it  Is  rendered  waives  the 
right  to  move  for  a  venire  de  novo."  12  Cyc. 
701;  State  v.  Jeanlsse,  125  La.  360,  51  South. 
290. 

[8]  The  word  "verdict"  Is  derived  from 
the  Latin  "veredictum,"  meaning  a  true  dec- 
laration. It  is  the  answer  of  the  jury  made 
upon  any  cause,  civil  or  criminal,  committed 
by  the  court  to  their  examination.  Whatever 
they  sign  beyond  this  Is  immaterial,  and  to 
be  rejected.  It  is' a  very  important  act;  it 
is  the  culmination  of  the  trial,  and  embodies 
the  conclusion  of  the  Jury  upon  the  questions 
of  fact  litigated  on  the  trial  It  is  the  deci- 
sion of  the  Jury,  and,  as  such,  it  must  stand 
if  it  is  clear,  intelligible,  and  responsive  to 
the  charge. 

"The  verdict  in  a  criminal  case  need  not  be 
in  writing,  or,  if  written,  need  not  be  signed 
by  the  foreman  or  any  one  else,  for  the  com- 
mon-law practice,  which  we  follow,  is  that  ver- 
dicts are  delivered  by  some  member  of  the 
jury,  usually  called  the  'foreman,'  ore  tenns, 
recorded  by  the  clerk,  and  read  to  the  jury  as 
recorded,  who  are  then  asked  if  that  is  their 
verdict,  and,  if  the  answer  is  "yea,*  the  finding, 
rendering  and  recording  is  complete.   *   •  * 

"The  law  does  not  require  jurors  to  be  phi- 
lologists. All  that  the  law  requires  is  their  abil- 
ity to  appreciate  the  facts,  and  to  apply  the 
law.  When  they  have  done  that  and  express- 
ed their  sense  in  an  intelligible  and  unequivocal 
form,  the  law  is  satisfied.  Thus,  'Guilty  of 
mansluter.'  'Guilty  withoit  capital  purnish,' 
'Guilty  of  burguriy,'  'Guilty  of  and  assault 
by  suting  with  intent  to  murder,'  'We,  the 
jury,  find  the  prisoner  as  guilty  as  charged,' 
TGuilty  as  charged  in  both  accounts,'  are  each 
equally  intelligible  and  sufficient  bases  for  rec- 
ord and  judgment  and  especially  so  when  the 
jury,  upon  being  polled,  and  the  verdict  cor- 
rectly read  to  them,  answered  'Yes'  to  the  query, 
'Is  that  your  verdict?   •   •  • 

"It  does  not  affect  the  verdict  that  the  fore- 
man has  so  badly  written  his  name  that  it  is 
impossible  to  say  whether  it  is  Wilder  or  Weld- 
er, or  that  'foreman'  ia  omitted  after  signa- 
ture, or  that  the  word  is  misspelled  'for-man.' 
Where  the  foreman  could  not  write,  and  the 
verdict  was  written  by  another  member  of  the 
jury,  and  signed,  *Jaa  Washington,'  though 
there  was  on  the  jury  no  man  of  that  name,  but 
one  named  'Jiles  Washington,'  it  was  held  idem 
sonans,  especially  when  the  identity  of  the 
juror  was  not  questioned,  and  that  such  irreg- 
ularity was  trivial  and  hardly  worthy  of  no- 
tice."   Man's  Crim.  Juris.  §  467,  p.  808. 

The  minutes  of  the  court  in  this  case  show 
that  after  the  Jury  had  returned  into  court 
with  its  verdict  that  it— 

"the  jury,  was  asked  by  the  clerk,  'Is  this  this 
your  verdict,  gentlemen?  so  say  you  all?'  and 
every  one  having  replied  in  the  affirmative,  the 
court  accepted  the  verdict  and  ordered  the 
same  recorded." 
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The  verdict  of  the  Jury  having  been  in 
writing,  all  irregularities  due  to  incorrect 
spelling  of  words  in  such  verdict  is  cured 
by  the  clerk  reading  the  verdict  correctly, 
and  asking  each  juror  if  that  was  his  verdict, 
and  by  the  reply  of  each  juror  that  it  was. 
State  v.  Wilson,  40  La.  Ann.  751,  5  South.  62, 
1  L.  R.  A.  795;  State  v.  Smith,  33  La.  Ann. 
1414;  State  v.  Ross,  32  La.  Ann.  854. 

There  was  no  demand  by  either  party  in 
the  case  that  the  jury  be  polled,  and  the  law 
does  not  require  such  polling  of  the  Jury.  State 
v.  Atkinson,  104  La.  570,  29  South.  279 ;  State 
v.  Colomb,  108  La.  253,  32  South.  351;  State 
v.  Jackson,  42  La.  Ann.  1171,  8  South.  297. 

The  charge  of  the  trial  judge,  if  written,  is 
not  in  the  record,  and  is  not  therefore  before 
us.  It  does  not  appear  whether  he  directed 
the  Jury  to  return  a  written  verdict  or  not 
It  is  very  likely  that  he  did  direct  the  fore- 
man of  the  jury  to  write  the  verdict,  and  to 
sign  the  same  as  foreman.  The  word  "ju- 
rors," used  by  the  Jury  in  the  verdict,  is  not 
an  essential  part  of  the  verdict,  whether  oral 
or  written;  it  is  surplusage,  and  need  not  be 
considered  in  arriving  at  the  intention  and 
meaning  of  the  verdict  The  same  may  be 
said  with  reference  to  the  word  "as,"  before 
the  word  "foreman." 

[7]  The  court  doubtless  charged  the  foreman 
to  sign  the  verdict  "as  foreman,"  and  the  fore- 
man acted  literally  by  putting  the  words  "As 
Forman"  after  his  name.  The  judge  in  in- 
structing the  jury,  and  the  foreman  in  thus 
acting,  used  the  word  "as"  in  the  ordinary 
sense,  "in  the  character  or  under  the  name 
of."  It  is  customary  for  the  foreman,  as 
such,  to  sign  such  a  verdict  State  v.  Jea- 
nlsse,  125  La.  360,  363,  51  South.  290.  The 
written  verdict  need  not  to  have  been  signed 
by  the  foreman,  or  by  any  other  member  of 
the  Jury.  12  Cyc  689. 

As  the  verdict  in  this  case  is  clear  that  the 
accused  was  found  guilty  of  manslaughter,  it 
must  be  sustained. 

Judgment  affirmed. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part 

(134  La.) 

No.  19,73a 

CITY  OF  SHREVEPORT  v.  SHREVEPORT 

TRACTION  CO. 
(Supreme  Court  of  Louisiana.    Feb.  2,  1914.) 

(Syllabut  by  the  Court.) 
1.  Municipal  Corporations  (§  429*)— Pav- 
ing  Assessment  —  Property   Subject  — 
"Abutting"  Property. 

Land  held  in  private  ownership,  running 
through  the  middle  of  a  street,  with  a  road- 
way on  either  side,  in  a  city  having  a  popula- 
tion exceeding  10,000  (New  Orleans  excepted) 
is  subject  to  local  assessments  for  paving  as 
"abutting"  property,  under  Act  No.  10  of  1896. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1039 ;  Dec  Dig.  | 

For  other  definitions,  see  Words  and  Phrases, 

vol.  1,  pp.  50,  51.] 


2.  Municipal  Corporations  (58  437,  472*)— 
Paving  Assessment— Objection  by  Prop- 
erty Owner— Grounds. 

The  question  of  the  right  of  the  owner  of 
"abutting''  property  to  contest  a  local  assess- 
ment for  the  paving  of  the  street  upon  which 
hia  property  abuts,  upon  the  ground  that  the 
property  is  not  benefited,  or  that  the  benefit 
is  not  as  great  as  that  derived  by  other  prop- 
erty, has  been  settled  adversely  to  that  conten- 
tion by  repeated  decisions  of  this  court  and 
of  the  Supreme  Court  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $8  1061,  1120;  Dec. 
Dig.  81  437/472.*] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  E.  W.  Sutherlin,  Judge. 

Action  by  the  City  of  Shreveport  against 
the  Shreveport  Traction  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Wise,  Randolph  &  Randall,  of  Shreveport, 
for  appellant  J.  M.  Foster,  City  Atty„  of 
Shreveport  (G.  W.  Jack,  of  Shreveport,  of 
counsel),  for  appellee. 

Statement  of  the  Case. 
MONROE,  J.  Defendant  has  appealed 
from  a  judgment  condemning  It  to  pay  $4,- 
887.64,  less  $1,187.64,  paid  on  account  or 
$3,200,  being  one-third  of  the  cost  of  paving 
the  two  roadways  of  Park  avenue,  in  Shreve- 
port, for  a  distance  of  1,140  feet,  assessed 
against  It  as  the  owner  of  property  abutting 
on  said  roadways,  agreeably  to  the  provisions 
of  Act  No.  10  of  1896,  which  provides  (sec- 
tion 1)  that  the  authorities  of  any  town  or 
city  (New  Orleans  excepted)  having  a  popu- 
lation exceeding  10,000  shall  have  power  to 
pave  its  streets  and  alleys,  or  any  part  there- 
of, not  less  than  one  block,  and  to  levy  and 
collect  special  taxes  or  local  assessments  on 
the  real  estate  abutting  the  street  or  alley 
to  be  improved,  for  the  purpose  of  defraying 
a  part  of  the  cost  of  such  work ;  that  (sec- 
tion 2) : 

"The  owners  of  real  estate  so  abutting  shall 
pay  two-thirds  of  the  entire  cost  of  such  work 

•  *  •  and  the  corporation  shall  pay  one- 
third,  *  *  *  provided  that  where  a  railway 
bed  and  track  occupies  a  portion  of  the  street, 
it  shall  pay  in  proportion  to  the  space  occupied 

•  *   •   and.   *   *   •   that   the  intersections 

•  *  •  shall  be  paved  at  the  expense  of  the 
municipality  and  railroad  occupying  a  portion 
of  the  same  in  the  proportion  to  the  space  the 
said  roadbeds  may  occupy  with  relation  to  the 
whole  intersection." 

The  defense  is  that  the  property  against 
which  the  tax  Is  assessed  is  not  "abutting" 
property,  within  the  meaning  of  the  law; 
that  if  it  should  be  so  found,  it  derives  no 
benefit  from  the  paving,  and  the  assessment 
is  confiscatory  and  unconstitutional.  It  is 
alleged  in  the  answer  that  the  property  in 
question  measures  20  feet  in  width  by  900 
feet  in  length,  running  through  the  middle  of 
Park  avenue,  but  the  sketch  annexed  to  the 
answer  seems  to  call  for  greater  length,  and 
the  paving  bill  sued  on  calls  for  1,140  feet 
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and  there  is  no  dispute  in  regard  to  the 

amount 

"It  is  admitted  that  the  lots  facing  this  J- 
street"  (referring  to  Park  avenue),  "other 
than  the  land  in  question,  are  50  feet  front 
by  150  feet  in  depth;  •  *  •  that  the 
amount  claimed  from  the  50-foot  front  in 
the  land  in  controversy  is  the  same  amount 
that  has  been  assessed  against  the  50-foot 
front  lota,  facing  the  street  by  150  in  depth 

•  •  •  ;  that,  prior  to  the  paving,  •  *  * 
each  of  these  lots,  50x150  feet,  was  worth, 
say,  $800  each,  and  that,  since  the  paving, 
each  one  is  worth  about  $1,000;  •  *  * 
that  the  •  •  •  $1,187.64  was  paid  by  the 
Traction  Company  as  due  for  paving  inter- 
sections of  streets,  where  streets  run  across 
Park  avenue  *  •  •  and  that  no  part  of 
the  same  was  paid  on  account  of  the  paving 
opposite  the  strip  of  ground  in  question; 

•  •  •  that  the  area  of  the  strip  of  ground 
referred  to  in  the  petition  is  17,020  square 
feet,  and  that,  in  the  ordinary  lots  facing 
the  said  street,  50  by  150  feet,  there  are 


ty,  for  its  proportion  of  the  cost  of  paving 
the  roadways. 

The  doctrine  of  the  cited  cases  has  been 
affirmed  in  Fayssoux  v.  Succession  of  Baron- 
ess De  Chanrand,  36  La.  Ann.  547;  Asphalt 
Paving  Co.  v.  Gogreve,  41  La.  Ann.  251,  5 
South.  848;  State  ex  rel.  City  of  New  Or- 
leans v.  Railroad  Co.,  42  La.  Ann.  550,  7 
South.  606;  City  of  Shreveport  v.  Weiner  & 
Lpeb,  64  South.  718 ;  No.  10,759  of  the  docket 
(recently  decided). 

'  The  question  of  the  right  of  an  abutting 
proprietor  to  contest  a  local  assessment  for 
paving  on  the  ground  of  inequality  or  lack 
of  benefit  to  the  property  has  been  settled 
adversely  to  the  contention  of  the  present 
defendant  by  the  decision  in  Kelly  v.  Chad- 
wick,  104  La.  719,  29  South.  295  (affirmed 
by  the  Supreme  Court  of  the  United  States 
in  187  U.  S.  540,  23  Sup.  Ct.  175,  47  L.  Ed. 
298),  and  other  decisions  of  this  court  and 
of  the  Supreme  Court  of  the  United  States 
affirming  the  doctrine  there  enunciated. 
Bruning  v.  Chadwlck,  109  La.  1067,  34  South. 


7,500  square  feet  in  each  lot,  making  the  bo ;  Bacas  v.  Adler,  112  La.  812,  36  South, 
strip  in  question  the  equivalent  of  2.27  lots  I TO9 ;  City  of  Shreveport  v.  Kansas  City  S.  & 
in  area;    •   *   *   that  the  assessment  was Iq.  r.  Co.,  125  La.  587,  51  South.  648 ;  Four- 


levied  in  due  and  legal  form,  and  that  the 
amount  sued  for  is  the  correct  amount  which 
would  be  due  if  plaintiff  had  the  legal  right 
to  assess  the  strip  of  ground  in  controversy, 
the  sole  question  being  the  right  of  the  city 
to  levy  the  assessment" 


Opinion. 

[1,  2]  The  question  of  the  liability  of  abut- 
ting proprietors  for  paving  in  front  of  proper- 
ty situated  as  is  that  of  the  defendant  was 
settled  in  this  state  by  the  decisions  in  the 
cases  of  Marquez  v.  City  of  New  Orleans,  13 
La.  Ann.  319,  and  Correjolles  v.  Foucher, 
26  La.  Ann.  362,  in  which  the  positions  of 
the  defendants  were  much  stronger  than  is 
that  of  the  present  defendant.  In  the  case 
Bret  mentioned,  it  appeared  that  Claiborne 
street  in  New  Orleans,  like  Park  avenue, 
in  Shreveport  had  a  middle  ground  (which 
the  court  held  to  be  a  locus  publico*,  and 
called  a  "promenade"),  with  a  roadway 
on  either  side,  and  it  was  held,  because 
of  its  ownership,  or  supposed  ownership, 
of  the  same,  that  the  city  was  liable  for 
the  paving  of  the  roadways,  as  an  abut- 
ting proprietor,  though  Spofford,  J.,  did  not 
concur  in  that  view,  being  of  opinion  that 
"the  green  or  middle  portion  of  Claiborne 
street  was  just  as  much  a  'public  thing' 
and  just  as  exempt  from  assessment  under 
the  city  charter  as  the  two  roadways  along 
the  same  street"  The  facts  in  the  case  of 
Correjolles  v.  Succession  of  Foucher  differed 
from  those  in  the  Marquez  Case  only  in 
that  the  middle  ground  on  St  Charles  street 
was  occupied  by  the  New  Orleans  &  Carroll- 
ton  Railroad  Company,  and  the  contention 
was  sustained  that  it  was  ".either  the  proper- 
ty of  that  company  or  of  the  public,"  and,  in 
either  case,  was  bound,  as  abutting  proper- 


my  v.  Town  of  Franklin,  126  La.  154,  52 
South.  249;  French  v.  Barber  Asphalt  Com- 
pany, 181  U.  S.  324,  21  Sup.  Ct  625,  45  L. 
Ed.  879;  Cass  Farm  Co.  v.  Detroit  181  U. 
S.  396,  21  Sup.  Ct  644,  45  L.  Ed.  914;  Shu- 
mate v.  Hennen,  181  C.  S.  402,  21  Sup.  Ct 
645,  45  L.  Ed.  922;  Detroit  v.  Parker,  181  U. 
S.  899,  21  Sup.  Ct  624,  45  L.  Ed.  917;  L.  & 
N.  R.  Co.  v.  Barber  Asphalt  Co.,  197  U.  S. 
430,  25  Sop.  Ct  466,  49  L.  Bd.  819. 

The  admissions  in  this  case  show  the  val- 
ue, before  and  after  the  paving,  of  the  50x- 
150  foot  lots  fronting  on  Park  avenue,  but 
there  is  no  admission  and  no  evidence  in  re- 
gard to  the  value  of  defendant's  property, 
whether,  as  now  used,  for  the  purposes  of  its 
railroad,  or  as  it  might  be  used  if  buildings 
were  erected  on  It  fronting  upon  two  sides. 
Property  so  situated  may  be  more  or  less 
valuable,  according  to  its  use  to  the  owner 
and  the  character  of  the  improvements.  As 
we  are  left  to  speculate  upon  the  subject 
we  should  say  that  the  paving  of  the  streets 
through  which  a  street  railway  runs  would 
tend  to  increase  the  resident  population  and 
thereby  increase  the  traffic  of  the  road. 

Judgment  affirmed. 

PROVOSTT,  J.,  being  absent  on  account  of 
illness,  takes  no  part 

(134  La.) 

(No.  20,272.) 
STATE  v.  ANHEUSER-BUSCH  BREWING 
CO. 

(Supreme  Court  of  Louisiana.    Feb.  2,  1914.) 

(Syllabus  by  the  Oourt.) 
Intoxicating  Liquors  ($52*)— Licenses  — 
Construction  of  Statute. 

Act  No.  176  of  1908.  p.  236,  is  a  police 
statute,  which  regulates  barrooms  and  other 
places  where  liquors  are  sold  in  less  quantities 
than  five  gallons;  and  its  terms  do  not  cover 
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a  brewery  which  sells  in  the  original  and  un- 
broken packages  in  q  nan  titles  over  five  gallons. 

{Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  63;  Dec  Dig.  |  52.*] 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary ;  T.  M.  Mill- 
ing, Judge. 

Action  by  the  State  against  the  Anheuser- 
Busch  Brewing  Company  for  licenses.  From 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed 

Percy  Saint,  of  Franklin,  for  the  State. 
D.  B.  H.  Chaffe,  of  New  Orleans,  and  Charles 
A.  O'Niell,  of  Franklin,  for  appellee. 

SOMMERVILLE,  J.  The  state  of  Louisi- 
ana sues  the  defendant  brewing  company  for 
licenses  for  the  years  1910,  1911,  1912,  and 
1913,  at  the  rate  of  $200  for  each  year,  for 
retailing  alcoholic  liquors  during  the  said 
years,  in  the  town  of  Franklin,  in  this  state. 

Defendant  answers,  denying  that  it  is  a 
retail  dealer  in  liquors,  but  admitting  that  it 
had  sold  beer  in  the  original  and  unbroken 
packages,  as  imported  from  the  state  of  Mis- 
souri into  this  state,  directly  to  consumers, 
and  that  said  packages  contained  more  than 
five  gallons. 

There  was  judgment  in  favor  of  defendant, 
and  plaintiff  appeals. 

The  case  was  tried  on  an  agreed  statement 
of  facts,  to  the  effect  that  defendant  com- 
pany was  domiciled  in  the  city  of  St  Louis, 
Mo. ;  that  it  sold  in  the  original  and  unbro- 
ken packages  only ;  that  it  generally  sold  its 
beer  to  retailers,  and  only  in  quantities  of 
over  five  gallons  in  each  package,  and  only  in 
the  original  and  unbroken  packages;  that 
during  the  years  indicated  it  had  a  ware- 
house in  Franklin,  La.,  where  it  had  made 
several  sales  of  beer  to  consumers,  that  is, 
to  persons  who  were  not  retailers,  in  the 
parish  of  St.  Mary,  in  quantities  exceeding 
five  gallons  in  each  sale ;  that  it  has  paid  a 
wholesale  license  tax  to  the  state  of  Louisia- 
na for  the  years  indicated;  and  that  "the 
plaintiff  bases  its  demand  in  this  suit  for  a 
•retail  liquor  license  upon  the  authority  of  act 
No.  176  of  1908  of  the  Legislature  of  Louisi- 
ana." 

Plaintiff  states: 

The  only  question  for  the  court  to  consider 
is  whether  the  sale  of  beer  by  a  brewing  com- 
pany, in  quantities  exceeding  five  gallons,  direct 
to  consumers  for  use,  and  not  for  retail,  comes 
under  the  head  of  retailing  liquor." 

Reference  to  Act  No.  176  of  1908,  p.  236, 
shows  that  the  suit  of  the  state  for  retail 
liquor  licenses  from  defendant  cannot  be 
maintained  The  title  to  that  act  shows  that 
it  is  one  to  regulate  the  business  of  barrooms 
or  other  places  where  alcoholic  or  spirituous, 
vinous,  or  malt  liquors,  or  intoxicating  bever- 
ages, are  sold  in  quantities  of  less  than  five 
gallons ;  and  section  3  of  the  act  carries  out 
this  provision  of  the  title,  and  restricts  the 


provisions  of  the  act  to  sales  of  liquors  of 
quantities  of  less  than  five  gallons.  It  is 
clear  that  the  act  has  no  application  to  the 
defendant,  which  sells  in  the  original  and 
unbroken  packages  in  quantities  over  five 
gallons. 

Act  176  of  1908,  the  Gay-Shattuck  Law,  is 
a  police  regulation,  governing  barrooms  and 
similar  places  where  liquors  are  sold  in  less 
quantities  than  five  gallons ;  and  this  act,  la 
section  11,  makes  it — 

"unlawful  for  any  firm,  corporation  or  any 
officer,  director  or  stockholder  of  any  corpora- 
tion engaged  in  the  business  of  brewing  or  dis- 
tilling, manufacturing,  or  selling,  or  distribut- 
ing, by  wholesale  of  Intoxicating  liquors,  to  ob- 
tain a  license  for  the  business  of  conducting  a 
barroom,  *  *  •  or  to  be  interested  financial- 
ly in  concerns  so  engaged,  or  to  be  the  owner, 
or  lessee,  or  to  be  interested  in  the  lease  of  any 
premises  used  for  any  each  business  under  the 
provisions  of  this  act" 

Counsel  for  plaintiff  argues  that  it  would 
be  a  great  hardship  upon  retailers  of  liquor 
if  defendant  is  permitted  to  sell  to  consumers 
in  quantities  of  more  than  five  gallons  in  the 
original  and  unbroken  packages,  as  they  are 
imported  into  this  state,  without  requiring 
It  to  pay  a  retail  liquor  license.  That  is  a 
matter  which  entirely  rests  with  the  Legisla- 
ture, and  not  with  the  courts. 

It  is  unnecessary  to  review  the  provisions 
of  the  general  license  act,  No.  171, 1898,  §  11, 
p.  408,  which  fixes  the  brewer's  license  at 
$20,  for  the  reason  that  the  state  is  not 
claiming  that  license,  or  any  license  under 
said  act 

In  the  case  of  State  t.  Pabst  Brewing  Co, 
128  La.  770,  66  South.  349,  we  hold  that  that 
company  was  liable  for  a  retail  liquor  deal- 
er's license  under  the  Gay-Shattuck  Law,  for 
the  reason  that  it  sold  beer  in  quantities  less 
than  five  gallons,  although  sold  in  the  origi- 
nal and  unbroken  packages,  to  consumers 
and  dealers  indiscriminately. 

We  made  a  similar  application  under  the 
act  in  the  case  of  State  v.  De  Bary  &  Co.,  130 
La.  1090,  68  South.  892,  where  the  defendant 
sold  imported  wine  and  liquors  in  the  origi- 
nal and  unbroken  packages,  but  in  quantities 
of  less  than  five  gallons. 

Plaintiff  relies  on  the  decision  in  the  case 
of  State  v.  Spence  et  al.,  127  La.  336,  63 
South.  596,  where  defendants  were  prosecut- 
ed for  retailing  spirituous  and  Intoxicating 
liquors  without  a  license  in  the  prohibition 
parish  of  Calcasieu. 

It  is  expressly  provided  in  the  Gay-Shat- 
tuck Law,  Act  176,  1908,  that  its  terms  and 
provisions  shall  have  no  effect  whatever  in 
prohibition  territory.  The  case  of  Spence  et 
al.  was  therefore  decided  without  reference 
to  that  act  We  there  held  that  the  general 
license  act  of  1898,  containing  the  definition 
of  wholesale  and  retail  dealers,  would  govern 
in  deciding  whether  defendants  were  whole- 
sale or  retail  dealers ;  and  we  concluded  that 
defendants  were  retailers  of  spirituous  liq- 
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oors  as  found  In  the  Indictment;  and  we  af- 
firmed the  Judgment  appealed  from,  which 
found  them  guilty  and  sentenced  them  to 
punishment 

The  Gay-Shattuck  Law,  under  which  the 
state  claims  the  licenses  from  this  defendant, 
does  not  cover  wholesale  dealers  at  all,  and 
it  does  not  define  who  retailers  are;  but, 
according  to  the  provisions  of  that  act,  one 
who  sells  in  original  and  unbroken  packages 
Id  quantities  of  more  than  five  gallons  is 
excluded  by  its  terms,  and  cannot  be  compel- 
led to  pay  a  license  thereunder. 

Judgment  affirmed. 

PROVOSTT,  J.,  being  absent  on  account  of 
illness,  takes  no  part 


(134  La.) 

No.  20,319. 
STATE  v.  TUJAGUE. 
(Supreme  Court  of  Louisiana.    Jan.  19,  1914. 
Rehearing  Denied  Feb.  16,  1914.) 

(Syllabus  by  the  Court.) 
Pamnt  and  Child  (§  17*)  —  Prosecution 
fob  NonrstTPPOBT— Jurisdiction. 

"The  juvenile  court  shall  also  have  juris- 
diction of  all  cases  of  desertion  or  nonsupport 
of  children  by  either  parent"  Section  8,  Act 
No.  48,  of  1910,  p.  72. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  §§  176-181;  Dec.  Dig.  8  17.*] 

Appeal  from  Juvenile  Court,  Parish  of 
Orleans;  A.  H.  Wilson,  Judge. 

August  Tujague  was  convicted  of  failing 
to  support  his  minor  child,  and  appeals.  Af- 
firmed. 

Loys  Charbonnet,  of  New  Orleans,  for  ap- 
pellant Chandler  C.  Luzenberg,  Dlst.  Atty., 
and  A  D.  Henriques  and  B.  J.  Daly,  Asst 
Dist  Attys.,  all  of  New  Orleans,  for  the 
State. 

SOMMERVILLE,  J.  Defendant  was  charg- 
ed in  the  Juvenile  Court  for  the  parish  of 
Orleans,  with  failure  to  support  his  minor 
child,  a  daughter  over  17  years  of  age,  where 
he  was  convicted  and  sentenced. 

Defendant  filed  a  plea  to  the  jurisdiction 
of  the  Juvenile  Court,  alleging  that  his  daugh- 
ter was  over  18  years  of  age,  and  asked  that 
the  affidavit  against  him  be  dismissed.  The 
Plea  to  the  jurisdiction  was  overruled,  and 
defendant  has  appealed. 

Act  No.  34  of  1902,  p.  42,  makes  It  a  mis- 
demeanor to  desert  or  willfully  neglect  and 
provide  for  the  support  and  maintenance  by 
any  person  of  his  wife  or  minor  children  in 
destitute  or  necessitous  circumstances;  and 
the  minor  children  here  referred  to  are  those 
under  21  years  of  age. 

The  Juvenile  Court  for  the  parish  of  Or- 
leans was  created  by  act  No.  83  of  1908,  p. 
W.   it  was  given  jurisdiction,  in  section  9: 

"Of  the  trial  of  all  neglected  and  delinquent 
children,  and  of  all  persons  charged  with  con- 
tnbntmg  to  the  neglect  or  delinquency  of  such 
children,  or  with  the  violation  of  any  law  now 
in  existence  or  hereafter  enacted  for  the  nro- 

•For  other  cases  see 
64  SO.-27 


tection  of  the  physical,  moral  and  mental  well 
being  of  such  children ;  not  punishable  by  death 
or  at  hard  labor  and  of  all  cases  of  desertion 
or  nonsupport  of  children  by  either  parent." 

The  act  further  defines  what  are  "neglect- 
ed" and  "delinquent"  children,  over  which 
the  Juvenile  Court  has  jurisdiction.  But 
the  section  just  quoted  from  not  only  gives 
jurisdiction  to  the  Juvenile  Court  over  "neg- 
lected" and  "delinquent"  children,  but  also: 

"Of  all  cases  of  desertion  or  nonsupport  of 
children  by  either  parent" 

The  Juvenile  Court  had,  therefore,  jurisdic- 
tion over  this  case. 

Act  83  of  1908,  p.  96,  was  by  concurrent 
resolution  and  vote  of  the  people  made  a 
part  of  the  Constitution  of  the  state.  Act  No. 
245  of  1908,  p.  364.  Act  No.  83  of  1908  was 
subsequently  amended  by  act  No.  48  of  1910, 
p.  72,  which  act,  in  turn,  became  a  part  of 
the  Constitution  by  virtue  of  Act  No.  135 
of  1910,  p.  211 ;  but  the  jurisdiction  of  the 
Juvenile  Court  was  not  in  any  way  restricted 
in  this  last  act  In  section  3  of  that  act  it 
Is  provided  that: 

"Said  court  shall  also  have  jurisdiction  of  all 
cases  of  desertion  or  nonsupport  of  children 
by  either  parent." 

In  the  case  of  State  v.  Rose,  125  La.  1080, 
52  South.  165,  the  question  under  considera- 
tion was  as  to  the  validity  of  the  affidavit 
charging  defendant  with  employing  a  "delin- 
quent" child  under  14  years  of  age  on  the 
stage  of  a  theater.  We  there  hold  that  the 
indictment  against  Rose  was  insufficient,  and 
that  he  had  not  been  charged  with  any  of- 
fense cognizable  in  the  juvenile  courts  of  the 
state,  in  one  of  which  he  had  been  convicted. 
The  desertion  or  nonsupport  of  a  child  was 
not  involved. 
Judgment  affirmed. 


STUART  et  ml.  v.  STATE.    (No.  17,173.) 
(Supreme  Court  of  Mississippi.   Feb.  23,  1914.) 

Robbery  (§  24*)  —  Evidence  —  Weight  and 
Sufficiency. 

In  a  prosecution  for  robbery,  evidence  held 
not  to  warrant  a  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  Si  32-36;  Dec.  Dig.  |  24*] 

Appeal  from  Circuit  Court,  Pontotoc  Coun- 
ty ;  Claude  Clayton,  Judge. 

Jett  Stuart  and  others  were  convicted  of 
robbery,  and  they  appeal.  Reversed,  and  ap- 
pellants discharged. 

Fontaine  &  Fontaine  and  Mitchell  &  Rob- 
arson,  all  of  Pontotoc,  for  appellants.  Geo. 
H.  Ethridge,  Asst  Atty.  Gen.,  for  the  State. 

REED,  J.  Jett  Stuart,  Manuel  McKensey, 
Frank  Sandlln,  and  Murry  Smith  were  in- 
dicted for  robbing  Owen  Tutor.  Appellants 
were  convicted,  and  each  sentenced  to  the 
penitentiary  for  15  years. 
Owen  Tutor  is  a  white  man,  who  resides 
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in  Pontotoc  county,  about  12  or  16  miles 
from  the  town  of  Pontotoc.  On  October  31, 
1011,  he  went  to  that  town  to  sell  cotton.  He 
arrived  in  the  forenoon.  According  to  his 
statement,  he  had,  after  selling  the  cotton, 
about  $100.  In  the  evening  he  started  home, 
and,  after  traveling  some  4  or  5  miles,  met 
two  acquaintances  and  thereupon  returned  to 
town.  He  had  purchased  and  had  with  him 
two  gallons  of  liquor  in  jugs.  He  was  quite 
drunk  when  he  turned  back.  He  states  that 
when  he  returned  he  had  all  of  the  two  gal- 
lons except  what  he  had  already  drunk.  The 
record  shows  that  he  became  exceedingly 
drunk  and  was  that  night  on  a  disgusting  de- 
bauch. Upon  his  return  to  the  town  he  met 
appellants  and  Jim  Tally,  who  are  colored 
men.  Tutor  says  that  he  drank  out  of  the 
same  bottle  with  them,  and  from  his  own 
testimony  we  learn  that  he  remained  with 
them  quite  a  long  time  drinking  and  carous- 
ing 

Tutor  was  unable  to  give  a  clear  account 
of  all  happening  during  the  night  He  said 
that  he  sent  somebody  after  his  team;  that 
the  person  sent  was  a  colored  man,  but  he 
did  not  know  who  it  was.  He  was  asked 
why  he  returned  to  the  town  after  he  had 
gone  several  miles  on  his  Journey  homeward, 
and  answered :  "I  just  come  back  to  be  do- 
ing. I  ran  up  with  Claude  Bolen  and  Rus- 
sell Tedford,  and  decided  to  come  back."  He 
was  with  these  colored  men,  and  also  met 
and  associated  with  others  during  the  night. 
He  testified  that  he  did  not  know  whether 
he  had  ever  seen  appellants  before  that 
night,  and  admitted  that  he  did  not  know 
any  of  them  at  the  time  he  started  drinking 
with  them.  He  stated,  however,  that  he  de- 
scribed three  of  the  men  the  next  morning  to 
the  town  marshal  before  they  were  arrested. 

The  marshal,  a  witness  for  the  state,  testi- 
fied that  he  knew  appellants ;  that  Tutor  did 
not  describe  them  to  him,  but  just  told  their 
names.  Tutor  claimed  that  appellants  rob- 
bed him  while  he  was  with  them.  His  was 
the  only  testimony  of  the  robbery.  The 
town  marshal  also  testified  that,  when  Tutor 
came  to  him  the  next  morning,  he  was  nerv- 
ous, reckless,  barefooted,  and  cold.  He  al- 
so stated  that  Tutor  testified  at  the  prelim- 
inary examination  that  he  had  gone  up  to 
certain  camp  cars,  where  there  was  an  extra 
gang,  during  the  night  before,  and  that  he 
had  gone  to  a  negro's  house  and  was  run  off 
with  a  shotgun. 

The  testimony  shows  that  Tutor  left  his 
shoes  somewhere  down  the  railroad  track, 
and  was  walking  about  barefooted.  Tutor 
further  testified  that  he  reported  the  rob- 
bery to  the  sheriff  that  night,  and  the  next 
morning  reported  it  to  the  town  marshal. 
The  sheriff  testified  that  Tutor  did  during  the 
night  report  that  he  had  been  robbed.  When 
he  was  asked  if  Tutor  had  told  him  whether 
he  knew  who  it  was  that  robbed  him,  the 


sheriff  answered :  "No,  sir ;  he  told  me  that 
he  didn't  know  who  it  was." 

We  believe  that  the  condition  of  Owen  Tu- 
tor on  the  night  he  claimed  to  have  been  rob- 
bed was  such  that  he  did  not  know,  shortly 
after  he  was  robbed,  who  had  robbed  him. 
It  is  manifest  to  us  that  he  did  not  know 
this  because  of  extreme  drunkenness.  He 
was  drunk  when  he  got  back  to  town,  and  he 
got  more  liquor  and  continued  to  drink.  He 
was  incapable  of  recognizing  the  men.  They 
were  practically  strangers  to  him.  In  fact, 
we  believe  he  was  incapable  of  knowing  and 
appreciating  what  was  going  on  about  him. 
Seeing  his  utterly  drunken  condition,  how 
could  he  have  known  where  he  was  robbed, 
when  he  was  robbed,  how  he  was  robbed,  or 
who  robbed  him?  This  is  answered  by  the 
testimony  of  the  sheriff  that  Tutor,  during 
the  night  and  shortly  after  he  claimed  to 
have  been  robbed,  stated  that  he  did  not 
know  who  robbed  him.  After  Information  of 
the  names  of  the  men  with  whom  he  had 
caroused  the  previous  night  had  been  obtain- 
ed by  him,  in  the  following  morning,  when 
he  had  sobered,  he  talked  to  the  town  mar- 
shal and  told  him  that  they  were  the  par- 
ties who  had  robbed  him.  He  likely  thought 
at  the  time  that  he  was  giving  the  names  of 
the  guilty  persons. 

We  recognize  the  power  of  suggestion. 
When  he  learned  the  names,  his  mind  could 
easily  have  jumped  to  the  conclusion  that 
they  were  the  parties  who  had  gotten  his 
money.  Taking  this  record  in  its  entirety, 
and  without  calling  in  question  the  good  faith 
of  the  state's  witness,  Mr.  Tutor,  in  giving 
his  testimony,  we  believe  that  the  verdict  of 
the  jury  convicting  appellants  should  not 
stand.  The  testimony  for  the  state  did  not 
support  the  verdict  The  instruction  to  find 
appellants  not  guilty  should  have  been  given. 

Reversed,  and  appellants  discharged. 

ALLEN  v.  HOPSON  BAYOU  DRAINAGE 
DIST.     (No.  16,820.) 

(Supreme  Court  of  Mississippi.  Feb.  23,  1914.) 

L  Drains  (f  83*) — Proceedings  fob  Estab- 
lishment—Assessment  Roll— Collateral 
Attack. 

Where,  after  the  enactment  of  Acta  1912, 
c  202,  amending  Code  1906,  §|  1682-1727,  so 
as  to  permit  drainage  districts  to  issue  bonds 
to  an  amount  equal  to  the  total  assessed  bene- 
fits to  the  lands,  a  drainage  district  filed  its  pe- 
tition asking  to  be  permitted  to  amend  the 
original  assessment  roll,  an  owner  of  land 
within  the  district  could  not  in  this  proceeding 
attack  the  validity  of  the  original  assessment, 
since  such  questions  were  settled  by  the  orig- 
inal decree. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.H  76-81;  Dec  Dig.  §  83.*] 

2.  Drains  (§  79*)— Modi  or  Assessment. 

The  commissioners  of  a  drainage  district 
organised  under  Code  1906.  |§  1682-1727,  as 
amended  by  Acts  1912,  c.  202,  need  not,  in  aa- 
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Bearing  the  benefits  upon  the  several  tracts  of 
land,  adopt  40  acres  as  the  unit. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent 
Dig.  8  76;  Dec  Dig.  §  79.*] 

Appeal  from  Chancery  Court,  Coahoma 
County ;  21  EL  Denton,  Chancellor. 

Action  by  W.  T.  Allen  against  the  Hopson 
Bayou  Drainage  District.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

Maynard  &  Fit*  Gerald,  of  Clarksdale,  for 
appellant  Charles  W.  Clark,  of  Clarksdale, 
for  appellee. 

COOK,  J.  In  1908  the  Hopson  Bayou 
Drainage  District  was  organized  under  the 
provisions  of  chapter  88  of  the  Code  of  1806. 
Ia  the  organization  and  assessment  of  bene- 
fits to  the  land  embraced  in  the  district  the 
statute  was  strictly  followed.  Appellant's 
lands,  upon  his  own  petition,  form  a  part  of 
the  district.  After  the  organization  of  the 
district  and  the  approval  of  the  assessments 
by  the  court,  by  proper  proceedings  and  by 
the  approval  of  the  chancery  court,  the  bonds 
of  the  district  for  80  per  cent  of  the  as- 
sessed benefits  were  issued  and  sold.  The 
money  derived  from  the  sale  of  the  bonds 
was  used  for  the  purpose  of  perfecting  a 
drainage  system  for  the  lands  embraced  in 
the  district  In  1912  the  Legislature  amend- 
ed chapter  88  of  the  Code  of  1906,  extending 
the  powers  of  drainage  districts  to  issue 
bonds  to  an  amount  equal  to  the  total  assess- 
ed benefits  to  the  lands.  Chapter  202,  Acts 
of  1912. 

[1]  After  the  adoption  of  the  amendment 
the  Hopson  Bayou  District  desiring  to  take 
advantage  of  the  additional  powers  conferred 
upon  it  by  the  Legislature  to  issue  bonds,  ex- 
hibited its  petition  in  the  chancery  court 
asking  the  court  to  permit  an  amendment  of 
the  original  assessment  roll  The  petition  al- 
leges that  the  proposed  amended  or  supple- 
mental assessment  roll  does  not  increase  or 
diminish  the  assessed  benefits  of  any  tract  of 
land  in  the  district;  that  in  making  up  the 
original  roll  clerical  errors  crept  into  same; 
that  in  some  instances,  the  original  assess- 
ment roll  assessed  the  lands  in  larger  sub- 
divisions than  40  acres,  while  the  proposed 
amended  or  supplemental  roll  divides  the 
land  into  40-acre  tracts,  without  changing  the 
assessed  benefits  of  any  tract.  Appellant 
filed  objections  to  this  petition,  by  which  he 
seeks  to  attack  and  overthrow  the  original 
assessment  approved  by  the  court  In  1908, 
opon  the  faith  of  which  assessment  the 
money  was  obtained  to  drain  the  lands  of  the 
district 

The  theory  of  appellant  seems  to  be  that 
the  petition  of  the  drainage  commissioners, 
the  proposed  supplemental  roll,  and  the  orig- 
inal roll,  taken  together,  show  that  the  origi- 
nal assessment  roll  was  and  is  void,  and  that 
this  being  true,  he  asks  the  court  to  enter 
un  order  taking  his  lands  out  of  the  district 
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He  offered  to  prove  by  the  commissioners  that 
the  original  assessment  of  benefits  was  arbi- 
trary and  unconstitutional.  Stated  in  an- 
other way,  the  objector  insists  that  the  pe- 
tition to  amend  the  original  roll  reopens  all 
of  the  questions  properly  before  the  court 
when  the  district  was  originally  formed,  and 
when  the  court  approved  the  original  assess- 
ment of  benefits.  Proceeding  upon  this 
theory,  he  offered  to  prove  by  the  drainage 
commissioners  that  they  did  not  apportion 
the  benefits  in  accordance  with  the  law. 

We  do  not  think  that  the  corporation  it- 
self't  or  the  owners  of  the  land  In  the  district 
can  in  this  way  attack  and  nullify  the  orig- 
inal assessment  The  landholders  had  their 
day  in  court  and  every  opportunity  was  of- 
fered them  to  have  all  these  questions  adjudi- 
cated, and,  when*  adjudicated,  all  parties  in 
interest  were  given  the  right  to  appeal  from 
the  judgment  of  the  court  Section  1702, 
Code  of  1906.  Appellant  made  no  objections 
to  the  assessment  of  his  lands,  nor  to  the 
decree  of  the  court  approving  same;  but  he 
now  seeks  to  have  the  court  re-examine  the 
facts,  because,  forsooth,  it  is  said  that  the 
drainage  commissioners  have  disclosed  facts 
which  nullify  all  of  the  decrees  heretofore  en- 
tered by  the  court 

Should  the  courts  recognize  and  approve 
this  refinement  it  would  afford  an  easy 
means  whereby  the  benefits  of  drainage  could 
be  secured  with  the  money  of  others  and 
without  cost  to  the  owners  of  lands.  The 
court  below  was  not  convinced  by  the  subtle 
reasoning  of  appellant  nor  Is  this  court  In 
its  decree  the  chancery  court  expressly  found 
the  facts  to  be  as  set  forth  In  the  petition, 
viz.:  That  the  proposed  amendment  roll  was 
in  all  substantial  particulars  the  same  as  the 
original  roll;  that  It  only  corrected  clerical 
errors;  that  it  merely  assessed  each  40-acre 
tract  separately,  without  changing  the  origi- 
nal assessment  of  any  tract ;  and,  lastly,  and 
what  is  more  important  the  court  in  its  de- 
cree preserved  the  original  assessment  as  the 
final  assessment  of  the  benefits  to  the  land. 
It  seems,  therefore,  that  appellant  has  no 
cause  to  complain,  because,  if  at  any  time  a 
question  arises  as  to  the  assessment  of  his 
lands,  the  original  assessment  roll,  which  he 
approved  by  bis  silence,  will  furnish  the  solu- 
tion of  the  question. 

[2]  It  seems  to  be  the  idea  of  counsel  for 
appellee  that  in  assessing  the  benefits  upon 
the  "several  tracts  of  land,"  it  is  the  duty 
of  the  commissioners  to  adopt  40  acres  as  the 
unit  and  that  whenever  it  Is  practical  the 
lands  should  be  assessed  in  40-acre  subdivi- 
sions. While  this  may  be  a  convenient  form 
and  sometimes  a  proper  way  to  make  assess- 
ments, we  do  not  think  it  is  a  necessary 
form. 

However,  appellant  does  not  object  to  his 
lands  being  assessed  in  tracts  of  40  acres 
each,  and  inasmuch  as  that  seems  to  have 
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been  the  only  change  made  by  the  supple- 
mental roll,  the  decree  of  the  court  below 
will  be  affirmed. 

WILKERSON  t.  STATE.    (No.  16,849.) 
(Supreme  Court  of  Mississippi.   Feb.  23,  1914.) 

1.  Rape  (|  40*)— Admission  of  Evidence— 
Reputation  or  Prosecutrix. 

Evidence  that  prosecutrix's  general  reputa- 
tion for  chastity  was  bad  was  admissible  in  a 
rape  case. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  §§  55-69;  Dec  Dig  §  40.*] 

2.  Criminal  Law  (§  1064*)— Appeal— Pres- 
entation Below— Motion  for  New  Trial. 

Under  Supreme  Court  rule  6,  par.  3  (59 
South,  viii),  providing  that  appellant  s  right  to 
a  review  of  any  ruling  shall  not  depend  upon 
his  having  filed  a  motion  for  new  trial,  or  upon 
the  grounds  thereof,  if  filed,  it  is  not  necessary 
that  error  in  excluding  evidence  be  made  a 
special  exception  in  the  motion  for  new  trial, 
in  order  to  have  it  reviewed ;  it  only  being  nec- 
essary to  assign  the  error  in  the  Supreme 
Court,  if  the  record  shows  that  the  error  was 
made  by  the  trial  court  and  exception  taken  to 
the  ruling. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  2676-2684  ;  Dec.  Dig.  g 
1064.*] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; H.  K.  Mahon,  Judge. 

John  Wilkerson  was  convicted  of  rape,  and 
appeals.   Reversed  and  remanded. 

This  Is  an  appeal  from  a  conviction  of 
rape.  Both  appellant  and  the  prosecutrix 
were  negroes;  the  latter  being  only  12  years 
of  age,  which  is  the  age  of  consent  The  pros- 
ecutrix, testifying  as  a  witness  for  the  state, 
stated  that  appellant  ravished  her  by  force. 
The  appellant  testified  that  he  met  the  girl 
by  appointment  for  the  purpose  of  indulging 
in  sexual  Intercourse,  and  that  they  went  to- 
gether to  a  ditch  for  that  purpose,  but  that 
before  the  act  was  committed,  the  girl's 
mother  was  discovered  some  distance  away, 
and  the  appellant  ran  off.  There  was  a  ver- 
dict of  guilty,  and  the  death  sentence  im- 
posed. 

J.  C.  Totten,  of  Holly  Springs,  and  Jas.  R. 
McDowell,  of  Jackson,  for  appellant  Geo. 
H.  Ethrldge,  Asst  Atty.  Gen.,  for  the  State. 

COOK,  J.  Appellant  was  convicted  of  the 
crime  of  rape,  and  sentenced  to  be  hanged. 
There  are  several  assignments  of  error,  but 
we  will  notice  but  one. 

[1]  At  the  trial  appellant  offered  to  prove 
the  general  reputation  of  the  prosecutrix  for 
unchastity  was  bad.  To  this  evidence  the 
district  attorney  objected,  and  the  objection 
was  sustained  by  the  court  "The  bad  repu- 
tation of  the  prosecuting  witness  for  unchas- 
tity existing  prior  to  the  date  of  the  crime 
is  always  relevant  in  evidence  to  show  that 
the  sexual  intercourse  may  have  been  con- 
sented to  by  her."  Underhlll,  Crlm.  Ev.  § 
418;  Wlgmore  on  Evidence,  i  62,  pp.  130, 
131;  Clark's  Crim.  Law,  222. 


[2]  It  is  contended  by  the  Attorney  Gen- 
eral that  this  was  not  made  a  special  excep- 
tion by  the  motion  for  a  new  trial  in  the 
trial  court,  and  cannot  for'  this  reason  be 
availed  of  here.  Paragraph  3  of  rule  6  (59 
South,  vili),  promulgated  by  this  court  Octo- 
ber 7, 1912,  reads  thus :  "The  right  of  an  ap- 
pellant to  obtain  a  review  In  this  court  of 
any  ruling  made  in  the  trial  court  shall  not 
depend  in  any  wise  upon  his  having  filed  In 
such  court  a  motion  for  a  new  trial,  or  If 
such  motion  has  been  filed  upon  the  grounds 
thereof  being  distinctly  specified."  It  is  only 
necessary  to  assign  the  error  in  this  court, 
and  when  it  appears  in  the  record  that  the 
error  was  made  by  the  lower  court,  and  ex- 
ceptions taken,  the  error  will  be  considered  by 
this  court 

Reversed  and  remanded. 


METER  et  aL  v.  MEYER  et  al.   (No.  16,217.) 

(Supreme  Court  of  Mississippi.  Feb.  23,  1914.) 

L  Executors  and  Administrators  (§  365*) — 
Sales  oe  Land— Purchase  by  Executor- 
Trust. 

The  executors  of  an  estate  cannot  pur- 
chase from  themselves  lands  belonging  to  the  es- 
tate, and  hence,  where  they  acquired  such  lands 
through  a  dummy  purchaser,  they  held  the 
same  in  trust  for  the  persons  interested  in  the 
estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §S  1498-1503; 
Dec.  Dig.  §  865.*] 

2.  Partnership  (§  246*)— Power  oe  Partner 
to  Convey  Land. 

Where  a  surviving  partner  did  not  admin- 
ister the  partnership  property  in  accordance 
with  Code  1906,  §  2085,  etc.,  providing  for  such 
administration,  but  the  partnership  was  contin- 
ued in  accordance  with  the  deceased  partner's 
will,  the  surviving  partners'  joinder  in  a  con- 
veyance, made  by  the  executors  of  the  decedent 
with  the  fraudulent  purpose  of  acquiring  the 
lands  sold  for  themselves,  did  not  pass  title. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  519-523;  Dec  Dig.  |  246.*] 

3.  Executors  and  Administrators  (5  391*) — 
Purchase. 

Where  executors  purchased  land  with  mon- 
ey belonging  to  the  estate,  they  may  be  compel- 
led by  those  interested  to  account  for  the  land 
as  trustees. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  8!  1589-1592; 
Dec.  Dig.  {  891.*] 

4.  Executors  and  Administrators  (§  380*) 
—Settlement  op  Accounts. 

Where  executors  of  an  estate  attempted  to 
individually  acquire  real  property  belonging  to 
the  estate  by  means  of  a  dummy  purchaser,  it 
is  not  necessary  for  the  court  to  cancel  the 
deeds;  it  being  sufficient  to  decree  the  land  to 
be  held  in  trust  and  order  its  sale  for  partition. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1545-1553, 
1555-1564,  1567 ;  Dec  Dig.  §  380.*] 

5.  Executors  and  Administrators  (§  503*) 
—Settlement  oe  Accounts— Vouchers. 

In  settling  executors'  accounts,  no  vouch- 
ers are  necessary  to  show  the  payment  of  mon- 
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ey  admitted  by  the  executors  to  have  been  paid 
to  themselves. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §8  2153-2156; 
Dec.  Dig.  I  503.*] 

6.  Gins  (f  18*) — Guts  Inter  Vivos— Effect. 

A  member  of  a  partnership  at  the  end  of 
each  year  when  the  profits  were  estimated  made 
it  his  custom  to  direct  the  bookkeeper  to  credit 
his  three  sons  with  an  equal  interest  in  one- 
half  of  such  profits.  Neither  partner  could 
withdraw  the  profits  from  the  business  without 
the  consent  of  the  other.  Heid  that,  as  to  con- 
stitute a  valid  gift  inter  vivos  the  gift  must  be 
completed  by  actual  delivery,  there  was  no 
valid  gift  inter  vivos,  for  there  was  no  delivery 
of  the  profits;  the  partner  being  entitled  to 
change  his  mind  and  revoke  the  order  at  any 
time. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  88  29-83;  Dec  Dig.  §  18 •] 

7.  Gifts  (f  32*)— Chicks— Right  to  Stop 
Payment. 

Where  checks  are  drawn  as  a  gift,  the 
drawer  may  stop  payment;  the  gift  not  being 
executed  until  the  checks  were  cashed. 

Note— For  other  cases,  see  Gifts,  Cent 
f.  H  68,  64;  Dec  Dig.  |  82.*] 

8.  Wills  (8  578*) — Construction— Property 
Devised. 

Where  a  member  of  a  partnership  executed 
a  will  directing  that  one  half  of  the  profits 
arising  out  of  his  interest  in  the  firm  should 
be  credited  equally  to  his  three  sons  as  before, 
the  other  half  to  be  credited  to  his  estate,  there 
was  no  bequest  of  the  profits  credited  by  the 
deceased  in  his  lifetime  to  his  sons,  but  not  de- 
livered. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ff  1246-1251;  Dec.  Dig.  8  573.*] 

9.  Executors  and  Administrators  (§  504*)— 
Accounts — Peesons  Entitled  to  Object 
—Estoppel. 

Where  a  testator,  who  had  always  credited 
his  sons  with  a  percentage  of  the  profits  of  his 
business,  died  leaving  the  sons  as  his  executors, 
the  widow  of  one  of  the  sons  who  died  before 
final  settlement  of  the  estate  is  estopped  to  ob- 
ject to  the  act  of  the  executors  in  allowing 
themselves  for  profits  with  which  they  were 
credited  before  testator's  death,  but  which  were 
not  given  to  them  by  a  valid  gift  where  she  re- 
ceived the  share  her  deceased  husband  would 
have  otherwise  received,  but  such  estoppel  does 
not  extend  to  her  minor  children  who  received 
nothing. 

[Ed.  Note— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f§  2157-2167; 
Dec  Dig.  |  504.*] 

10.  Executors  and  Administrators  (j  504*) 
—Final  Accounting. 

On  exceptions  to  a  final  account  of  execu- 
tors, the  exceptors  cannot  complain  that  vouch- 
ers showing  payments  to  other  persons  interest- 
ed were  not  filed. 

[Ed.  Note— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ff  2157-2167; 
Dec  Dig.  f  504.*] 

U.  Wills  (8  614*)— Construction— Devises. 

Testator  devised  his  residence  to  his  wife 
and  provided  that  his  business  should  be  con- 
tinued during  her  lifetime  and  that  upon  her 
death  all  his  real  and  personal  property  should 
be  divided  among  10  named  persons.  Held, 
that  testator's  wife  was  not  entitled  to  share 
in  the  final  distribution,  and  that  the  estate 
should  be  divided  into  10  equal  shares. 

[Ed.  Note— For  other  cases,  see  Wills,  Cent 
Dig.  5?  1393-1416 ;  Dec  Dig.  8  614.*] 


12.  Estoppel  (I  68*)— Equitable  Estoppel. 

Persons  entitled  to  share  in  an  estate  are 
not  estopped  from  asserting  on  final  distribution 
that  the  testator's  wife  took  only  a  life  estate, 
and  was  not  entitled  to  share  on  final  distribu- 
tion, because  in  bills  for  partition  it  was  al- 
leged that  testator's  wife  was  entitled  to  a  part 
of  the  estate  absolutely ;  it  appearing  that  they 
were  merely  mistaken  in  the  construction  of  the 
will. 

[Ed.  Note— For  other  cases,  see  Estoppel, 
Cent  Dig.  88  166-169  ;  Dec  Dig.  8  68.*] 

18.  Executors  and  Administrators  (8  102*) 
— Liability  of  Executors.* 

Where  executors  invested  moneys  of  the 
estate  in  a  mercantile  business,  they  may  be 
held  as  trustees  for  the  profits  received;  the 
breach  of  duty  being  so  great  that  they  are 
liable  for  any  losses,  but  cannot  retain  the  prof- 
its^ 

[Ed.  Note— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  8  420;  Dec. 
Dig.  8  102.*] 

14.  Executors  and  Administrators  (8  115*) 
—Liability  of  Executors. 

Where  executors  kept  money  belonging  to 
the  estate  deposited  with  a  bank,  and  in  con- 
sideration for  such  deposits  the  bank  lent  them 
a  smaller  sum  without  interest  they  are  ac- 
countable for  the  profits  made  by  the  use  of 
such  money. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  467,  468; 
Dec  Dig.  8  115.*] 

15.  Executors  and  Administrators  (8  117*) 
—Liability  of  Executors— Settlement. 

That  executors  of  an  estate,  who  used  the 
money  of  the  estate  for  their  own  purposes, 
offered  a  settlement  to  those  excepting  to  their 
final  accounting,  which  was  refused,  is  no  de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  88  323,  469- 
471 ;  Dec  Dig.  8  117.*] 

Appeal  from  Chancery  Court,  Lauderdale 
County;   Sam.  Whitman,  Jr.,  Chancellor. 

Accounting  by  Joe  and  Sam  Meyer,  as  ex- 
ecutors of  Jacob  Meyer,  deceased,  to  which 
Mrs.  Sarah  Meyer  and  others  filed  exceptions, 
consolidated  with  a  bill  by  the  exceptors 
against  the  same  defendants  and  another. 
From  a  decree  overruling  the  exceptions  and 
dismissing  the  bill,  the  exceptors  appeal. 
Affirmed  in  part,  and  In  part  reversed  and 
remanded. 

S.  A.  Wltherspoon,  Jr.,  of  Meridian,  for  ap- 
pellants. G.  Q.  Hall,  Hall  &  Jacobson  and 
McBeath  &  Miller,  all  of  Meridian,  for  appel- 
lees. 

SMITH,  C.  J.  This  is  an  appeal  from  a 
decree  overruling  certain  exceptions  to  an- 
nual and  final  accounts  of  Joe  and  Sam 
Meyer,  executors  under  the  will  of  Jacob 
Meyer,  deceased,  and  dismissing  an  original 
bill  filed  by  the  exceptors  against  Joe  and 
Sam  Meyer,  executors,  and  A.  H.  George,  in- 
volving the  same  matters  contained  in  some 
of  the  exceptions  and  which  was  consolidat- 
ed therewith  and  tried  as  one  cause. 

Jacob  Meyer  aied  in  1900  leaving  a  con- 
siderable estate,  consisting  principally  of  his 
interest  in  the  mercantile  firm  of  Winner  & 
Meyer.    By  his  will  he:  (1)  Appointed  his 
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three  sons,  Joe,  Sam,  and  Matttmore  Meyer, 
his  executors;  (2)  devised  his  residence  to 
his  wife,  Mrs.  Sophia  Meyer;  (3)  provided 
that  the  business  of  Winner  ft  Meyer  be 
continued  during  the  lifetime  of  his  wife, 
Mrs.  Sophia  Meyer,  and  that  bis  Interest 
therein  be  managed  and  conducted  by  his 
executors,  they  to  receive  such  compensation 
for  their  services  therefor  as  might  be  agreed 
upon  by  them  and  M.  Winner,  the  surviving 
partner;  (4)  in.  the  language  of  the  will, 
"that  one-half  of  the  profits  arising  out  of 
my  interest  of  the  firm  Winner  &  Meyer, 
including  both  real  and  personal  property, 
be  paid  or  credited  equally  to  my  three  sons, 
Joseph  Meyer,  Matttmore  Meyer,  and  Samuel 
Meyer,  as  heretofore,  the  other  half  of  the 
profits  to  be  credited  to  my  estate";  (5)  that 
upon  the  death  of  his  wife,  all  his  real  and 
personal  property  then  undivided  be  equally 
divided  among  the  following  persons,  Joseph 
Greenwald,  Mrs.  Sldonia  Baum,  Mrs.  Amuel- 
la  Cohen,  Sam  Greenwald,  Joseph  Meyer, 
Matttmore  Meyer,  Samuel  Meyer,  Miss  Hettte 
Meyer,  Miss  Jeanette  Meyer,  and  Miss  Lillie 
Meyer;  (6)  that  in  the  event  his  executors 
and  partner,  M.  Winner,  should  deem  it  to 
the  best  Interest  of  the  firm  of  Winner  & 
Meyer  to  sell  any  of  the  real  estate  owned 
by  the  firm,  then  for  the  purpose  of  making 
those  transfers  the  tittle  to  all  of  his  interest 
in  the  real  estate  owned  by  the  firm  of  Win- 
ner &  Meyer  is  vested  in  the  executors,  who 
shall  credit  the  proceeds  of  his  estate  or  re- 
invest in  other  real  estate  for  the  benefit  of 
the  persons  hereinabove  mentioned;  (7)  that 
in  case  of  dissolution  of  the  firm  of  Winner 
&  Meyer  before  the  death  of  his  wife,  Mrs. 
Sophia  Meyer,  that  his  executors  wind  up 
his  estate  as  soon  as  possible,  within  two 
years  if  they  can  do  so,  if  not,  as  soon  as 
they  can  do  so  without  material  injury  to 
the  interest  of  his  estate;  (8)  that  all  of  his 
estate  outside  of  the  interest  in  the  firm  of 
Winner  &  Meyer  be  equally  divided  among 
the  same  ten  persons  hereinabove  mentioned. 

Matttmore  Meyer  married  Sarah,  a  daugh- 
ter of  M.  Winner,  and  died  on  June  17,  1903, 
leaving  surviving  him  his  widow  and  several 
minor  children,  to  whom  he  devised  and  be- 
queathed all  of  his  property,  both  real  and 
personal;  this  widow  and  children  being  the 
exceptors  and  complainants  herein. 

The  firm  of  Winner  &  Meyer  continued  in 
existence  until  January,  1904,  when  It  was 
dissolved  by  mutual  consent.  In  the  division 
of  the  property  belonging  to  this  firm,  M. 
Winner  was  given,  among  other  of  its  as: 
sets,  its  stock  of  dry  goods  and  certain  real 
estate,  and  Joseph  and  Sam  Meyer,  execu- 
tors, were  given,  among  other  of  its  assets, 
the  stock  of  groceries  and  certain  real  estate, 
with  which  they  opened  up  and  have  con- 
tinued to  conduct  a  grocery  business  in  the 
name  of  Meyer  Bros.  This  business  was  con- 
ducted in  one  or  more  of  the  buildings  turned 
over  to  them  in  the  distribution  of  the 
property  formerly  owned  by  Winner  &  Mey- 


er, and  embraced  in  the  deeds  to  and 
from  A.  H.  George  hereinafter  mentioned. 
They  have  also  used  in  this  business  money 
and  other  property  of  the  estate  of  Jacob 
Meyer  coming  into  their  hands  as  the  execu- 
tors thereof.  It  seems  that  Winner  and  these 
executors  were  unable  to  agree  upon  a  com- 
plete division  of  the  property  of  the  firm,  and 
that  a  bill  for  a  dissolution  and  winding  up 
of  the  partnership  was  filed  by  M.  Winner, 
his  daughter,  Mrs.  Sarah  Meyer,  and  her 
children;  the  real  property  here  in  contro- 
versy being  therein  listed  as  the  property  of 
the  firm,  which  litigation  was  ended  by  an 
agreed  decree  being  entered*  While  this  liti- 
gation was  pending,  a  deed  was  executed  by 
M.  Winner  and  these  executors  to  A.  H. 
George  to  the  real  property  in  controversy 
and  which  was  then  being  used  by  the  ex- 
ecutors in  the  business  of  Meyer  Bros.,  and 
by  this  agreed  decree  the  title  of  A.  H.  George 
thereto  was  confirmed.  Immediately  upon, 
the  execution  to  him  of  this  deed,  A.  H. 
George  reconveyed  the  property  to  Joe  and 
Sam  Meyer  in  their  own  right;  the  recited 
consideration  in  each  deed  being  $39,000. 
Nothing,  in  fact,  was  paid  for  either  of  these 
conveyances;  the  executors  simply  charging 
themselves,  several  years  thereafter,  with  the 
sum  of  $39,000  received  from  the  sale  of 
real  estate.  The  deeds  to  and  from  A.  H. 
George  were  simply  devices  to  enable  the 
executors  to  obtain  the  legal  title  to  the 
property.  Mrs.  Sophia  Meyer,  widow  of 
Jacob  Meyer,  died  some  time  after  the  dis- 
solution of  the  firm  of  Winner  &  Meyer. 

Numerous  exceptions  were  filed  to  the  final 
account  of  these  executors,  but  we  will  con- 
sider those  only  which  are  here  pressed,  to 
wit,  first,  third,  fifth,  sixth,  thirteenth,  and 
fourteenth.  In  considering  these  exceptions 
we  will  omit  from  consideration  the  fact  that 
three  of  these  exceptors  are  minors,  since  the 
result  reached  by  us  would  be  the  same  if 
they  were  adults. 

First  exception:  By  this  exception  and 
their  bill  in  equity  the  exceptors  challenged 
the  purchase  by  the  executors  of  the  real 
estate  of  Jacob  Meyer,  deceased,  and  prayed. 
In  the  language  of  appellant's  brief,  that 
"the  charge  of  $39,000  against  the  executors 
in  their  supplemental  final  account  be  held 
to  be  entirely  Incorrect,  and  that  the  two 
deeds,  one  from  the  executors  and  M.  Winner 
to  A.  H.  George,  and  the  other  from  A.  H. 
George  to  Joe  and  Sam  Meyer  as  Individuals, 
be  declared  fraudulent  and  void  and  be  can- 
celed and  held  for  naught,  and  that  the  real 
estate  be  ordered  to  be  sold  by  the  court  at 
public  sale,  and  the  proceeds  divided  among 
the  devisees  of  the  estate  of  Jacob  Meyer, 
and  that  Joe  and  Sam  Meyer  be  decreed  to 
pay  rent  for  the  use  of  said  real  estate  to  the 
estate  they  are  administering  from  March  3, 
1904,  up  to  the  present  time." 

[1]  It  is  not  necessary  for  us  to  decide 
whether  M.  Winner  and  these  executors  had 
the  right  under  the  will  to  make  a  bona  fide 
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sale  of  this  property  to  a  third  person  for  the 
reason  that  the  sale  to  George  was  not  such. 
It  Is  clear  that  this  land  had  been  set  apart 
at  the  dissolution  of  the  firm  of  Winner  & 
Meyer  to  the  estate  of  Jacob  Meyer,  and 
these  executors,  being  desirous  of  acquiring 
It  for  themselves,  admittedly  used  George  as 
a  mere  channel  for  conveying  the  title  from 
them  as  executors  to  them  as  Individuals,  to 
do  indirectly  that  which  they  could  not  do 
directly,  to  wit,  purchase  from  themselves 
land  belonging  to  the  estate  then  being  ad- 
ministered by  them,  and  therefore  they  must 
be  held  to  hold  the  title  to  the  property  in 
trust  for  the  persons  Interested  in  the  estate. 
McGowan  v.  McGowan,  48  Miss.  653;  Chap- 
man v.  Sims,  53  Miss.  154;  Buckingham  v. 
Wesson,  54  Miss.  526;  Woolbrldge  v.  Gamp- 
bell,  61  Miss.  634. 

Whether  or  not  $89,000  was  a  fair  valua- 
tion for  the  land,  as  well  as  the  presence  or 
absence  of  a  fraudulent  Intent  on  the  part  of 
the  executors  In  purchasing  the  land,  is  whol- 
ly immaterial. 

[2]  It  is  contended,  however,  by  the  execu- 
tors that  M.  Winner,  as  surviving  partner  of 
the  firm  of  Winner  ft  Meyer,  had  full  power 
to  convey  the  land,  or  at  least  an  equitable 
title  thereto,  to  George,  and  that  therefore 
the  sale  to  him  should  be  held  to  be  valid. 
A  sufficient  answer  to  this  contention  is  that 
Winner  did  not  administer  the  partnership 
property  under  the  provisions  of  section  2085, 
etc.,  of  the  Code,  but  the  partnership  was.  con- 
tinued in  force  and  its  affairs  managed  solely 
under  the  provisions  of  the  will. 

[3]  Another  of  their  contentions  is  that 
the  sale  to  George  was  confirmed  by  the  de- 
cree entered  in  the  partnership  dissolution 
proceedings,  and  therefore  that  all  inquiry 
Into  the  matter  here  under  investigation  has 
been  thereby  closed.  It  may  be  conceded  for 
the  sake  of  argument  that  the  validity  of  the 
deed  to  George  is  res  adjudicata,  and  still  the 
result  must  be  the  same.  At  most,  all  that 
could  be  claimed  for  the  executors  in  this 
connection  Is  that  they  sold  the  land  to 
George  and  repurchased  it  with  money  be- 
longing to  the  estate;  they  therefore,  even 
under  that  construction  of  their  acts,  hold 
the  land  in  trust  for  the  estate,  if  the  persons 
interested  therein  so  elect  Buckingham  v. 
Wesson,  54  Miss.  526;  Cooper  v.  Cooper,  61 
Miss.  676. 

[4]  It  follows  from  the  foregoing  views 
that  this  exception  should  not  have  been 
overruled,  nor  the  bill  dismissed.  It  will  not 
be  necessary,  however,  for  the  deeds  to  be 
canceled.  It  will  simply  be  necessary  for  the 
court  to  decree  the  land  to  be  held  in  trust 
and  order  its  sale  or  partition.  Chapman  v. 
Sims,  53  Miss.  154. 

Third  exception:  This  exception  is  as  fol- 
lows: "These  executors  charge  and  state  that 
the  credits  taken  by  the  said  executors  in  the 
recapitulation  of  the  first  annual  account  on 
account  of  $82,200.42  paid  out  to  themselves 


as  follows,  to  wit,  Joe  Meyer,  as  shown  by 
books  Winner  ft  Meyer,  $47,462.66,  and  Sam 
Meyer,  as  shown  by  books  Winner  ft  Meyer, 
$34,737.76,  should  be  disallowed  for  the  fol- 
lowing reasons,  to  wit:  (1)  Because  there  is 
no  voucher  filed  with  said  account,  nor  is 
there  any  evidence  of  the  justice  of  said 
claims  of  the  executors,  nor  Is  any  reason  giv- 
en why  said  executors  should  pay  themselves 
said  sums.  (2)  Said  account  as  to  said  items 
is  vague  and  uncertain  as  to  what  the  books 
of  Winner  ft  Meyer  show  in  reference  to 
said  sums,  whether  said  sums  had  been  paid 
out  or  were  due  to  executors,  or  what  (3) 
Because  said  claims  of  the  executors  were 
never  probated  and  registered  nor  passed  by 
the  court,  and  therefore  said  executors  are 
forbidden  by  section  2109  of  the  Code  to  re- 
tain any  part  of  the  assets  of  said  estate  in 
payment  of  such  claim  against  the  deceased. 
(4)  Because  the  failure  of  the  executors  to  pro- 
bate  and  register  said  claim  has  deprived 
these  executors  of  the  right  to  contest  the 
same.  (5)  Because  in  truth  and  In  fact  these 
exceptors  were  due  the  executors  no  such 
amounts  of  money  as  they  have  paid  them- 
selves." 

[S]  These  items  of  account  here  excepted  to 
being  charges  of  money  paid  by  the  executors 
to  themselves,  it  is  not  necessary  for  them  to 
be  supported  by  vouchers;  that  is,  by  receipts 
from  the  parties  to  whom  paid.  The  admis- 
sions of  the  receipt  of  this  money  by  the  cred- 
it taken  for  it  in  the  account  serves  every 
purpose  of  formal  receipts  and  removes  any 
necessity  therefor. 

[6,  7]  These  items  represent  certain  profits 
alleged  to  have  been  made  by  the  firm  of 
Winner  ft  Meyer,  both  before  and  after 
Meyer's  death,  and  the  executors'  claim  to  an 
allowance  therefor  arises  from  two  sources. 
Their  claim  to  an  allowance  of  that  portion 
made  by  the  firm  prior  to  their  father's  death 
is  based  upon  an  alleged  gift  thereof  made  by 
him  to  them  during  his  lifetime;  and  their 
claim  to  that  portion  made  by  the  firm  after 
their  father's  death  is  based  upon  the  legacy 
to  them  thereof  contained  in  their  father's 
will.  Each  of  these  claims,  being  governed  by 
different  rules,  will  be  considered  separately. 

The  claim  to  that  portion  of  these  profits 
made  by  the  firm  during  the  lifetime  of  Jacob 
Meyer  is  predicated  upon  the  following  state 
of  facts:  It  was  the  custom  of  the  members 
of  this  firm,  during  the  lifetime  of  Jacob 
Meyer,  to,  at  the  close  of  each  year,  estimate 
the  profit  made  by  them  during  the  year,  one- 
half  of  which  belonged  to  each.  It  was  also 
the  custom  of  Jacob  Meyer,  each  year  after 
this  estimate  was  made,  to  have  one-half  of 
his  one-half  of  these  profits  credited  on  the 
books  of  Winner  ft  Meyer  to  his  three  sons, 
Joseph,  Samuel,  and  Mattimore,  one-third  to 
each.  This  custom  was  also  pursued  by  Win- 
ner with  reference  to  his  sons  and  daughters. 

These  sons  of  Jacob  Meyer  were  each  em- 
ployes of  the  firm  receiving  salaries  as  such. 
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and  this  credit  to  them  of  a  portion  of  their 
father's  interest  in  the  profits  of  the  business 
was  not  as  compensation  for  any  services  ren- 
dered. These  sons  seem  to  have  drawn  each 
year  out  of  the  business  something  more  than 
the  salaries  paid  them,  though  the  amounts 
drawn  in  excess  of  their  salaries  constituted 
only  a  small  portion  of  the  profits  credited  to 
them.  It  does  not  appear  that  they  were 
authorized  to  withdraw  the  profits  credited  to 
them  without  the  consent  of  the  members  of 
the  firm,  nor  does  it  appear  that  either  mem- 
ber of  the  firm  had  authority  to  withdraw 
profits  therefrom  without  the  consent  of  the 
other.  It  is  hardly  conceivable  that  the  mem- 
bers of  this  firm  intended  that  their  sons  and 
daughters  should  withdraw  therefrom  the 
profits  credited  to  them,  for  it  is  perfectly 
obvious  that  had  they  so  done  the  business 
would  have  been  seriously  crippled;  and, 
moreover,  the  amounts  credited  to  them  were 
merely  estimated  and  not  ascertained  profits. 

These  facts  evidenced  nothing  more  than  a 
promise  on  the  part  of  Meyer  to  give  to  his 
sons  a  portion  of  his  interest  in  the  profits  of 
the  business,  which  promise  he  never  com- 
plied with  by  withdrawing  these  profits  from 
the  business  and  delivering  them  to  his  sons; 
consequently  they  never  became  the  owners 
thereof  and  their  claim  thereto  should  not 
have  been  allowed.  "To  constitute  a  valid 
gift  Inter  vivos,  the  purpose  of  the  donor  to 
make  the  gift  must  be  clearly  and  satisfac- 
torily established,  and  the  gift  must  be  com- 
plete by  actual,  constructive,  or  symbolical 
delivery  without  power  of  revocation."  20 
Cyc.  1193.  "A  mere  promise  or  declaration  of 
intention  to  give,  however  clear  and  positive, 
is  not  enough  to  constitute  a  valid  gift  inter 
vivos.  The  intention  must  be  consummated, 
and  carried  into  effect,  by  those  acts  which 
the  law  requires  to  divest  the  donor  and  in- 
vest the  donee  with  the  right  of  property. 
Complete  and  unconditional  delivery  is  es- 
sential to  the  perfection  of  such  a  gift  for 
when  the  donor  retains  dominion  over  the 
property,  or  where  a  locus  pcenl ten tlse  remains 
in  him,  there  can  be  no  legal  title  and  perfect 
donation,  and  this  rule  has  been  held  particu- 
larly applicable  to  parol  gifts,  and  is  founded 
upon  grounds  of  public  policy  and  conven- 
ience, to  prevent  mistake,  imposition,  and  per- 
jury. Delivery  to  be  effectual  must  be  ac- 
cording to  the  nature  and  character  of  the 
thing  given,  and  hence  may  be  actual  or  con- 
structive according  to  the  circumstances. 
There  must,  however,  be  a  parting  by  the 
donor  with  all  present  and  future  legal  power 
and  dominion  over  the  property."  20  Cyc. 
1195;  Thompson  v.  Thompson,  2  How.  737; 
Wheatley  v.  Abbott,  32  Miss.  343;  Conner  v. 
Hull,  36  Miss.  424;  Young  v.  Power,  41  Miss. 
197;  Carradine  v.  Collins,  7  Smedes  &  M.  428. 

If  A.  promises  B.  to  give  him  a  portion  of 
the  profits  of  his  business,  without  more,  B. 
never  becomes  the  owner  of  these  profits,  and 
A.  never  becomes  liable  to  account  to  him 


therefor,  and  the  fact  that  A.  may  have  cred- 
ited B.  therewith  on  the  books  kept  by  him  in 
his  business  constitutes,  at  most,  nothing 
more  than  a  written  evidence  of  the  promise ; 
and  a  written  promise  or  declaration  of  an 
Intention  to  give  is  no  more  valid  or  binding 
than  a  verbal  one.  It  is  simply  easier  to 
prove. 

If  B.  is  in  possession  of  property  belonging 
to  A.,  A.  may  direct  him  to  give  it  to  C,  and, 
when  delivered  to  C.  by  B.,  C.'s  title  thereto 
becomes  perfect;  but,  until  so  delivered,  C. 
has  no  title  at  all;  the  ownership. remains  in 
A.,  and  he  may  revoke  B.'s  authority  to  deliv- 
er it  to  C. 

If  Meyer,  instead  of  crediting  his  sons  with 
a  portion  of  his  profits  earned  by  this  busi- 
ness, had  given  to  each  one  of  them  a  check 
on  the  firm  therefor,  he  would  have  had  the 
right  to  stop  the  payment  of  these  checks.  20 
Cyc.  1205. 

The  direction  given  by  Jacob  Meyer  to  the 
bookkeeper  of  Winner  &  Meyer  to  credit  his 
sons  each  with  one-third  of  his  portion  of  the 
profits  earned  by  the  business  may  have  au- 
thorized the  managing  head  of  that  firm,  if 
such  there  was,  to  pay  the  amount  so  credited 
to  them  when  called  for;  but  this  authority 
he  had  the  right  to  revoke  at  any  time  before 
payment  was  made. 

[8]  The  recital  "as  heretofore"  contained 
in  the  following  clause  of  the  will,  "I  further 
direct  that  one-half  of  the  profits  arising 
out  of  my  interest  of  the  firm  of  Winner  & 
Meyer,  including  both  real  and  personal 
property,  be  paid  or  credited  equally  to  my 
three  sons,  Joseph  Meyer,  Mattimore  Meyer, 
and  Samuel  Meyer,  as  heretofore,  the  other 
half  of  the  profits  to  be  credited  to  my  es- 
tate," cannot  be  construed  as  a  bequest  of 
the  profits  credited  by  Jacob  Meyer  to  his 
sons  during  his  lifetime.  It  simply  explains 
and  makes  clear  the  devise  to  them  of  profits 
to  accrue  after  his  death.  It  discloses,  not  an 
Intention  on  his  part  to  give  by  the  will,  but, 
at  most,  that  he  thought  he  had  already 
given,  and  the  Inquiry  is  not  what  he  thought 
he  had  done  but  what  he  in  fact  did.  The 
rule  seems  to  be  universal  that  a  recital  in 
a  will  of  a  previous  conveyance  of  property 
to  a  designated  person  is  not  effective  as  a 
devise  and  the  title  of  such  person  to  the 
property  depends  upon  the  validity  of  the 
conveyance.  Noble  v.  Tipton,  219  111.  182,  70 
N.  E.  151,  3  Li  R.  A.  (N.  S.)  645. 

[9]  It  is  contended,  however,  by  these  ex- 
ecutors, that  appellants  are  estopped  from 
disputing  their  right  to  these  profits  by  rea- 
son of  the  fact  that  when  the  firm  of  Winner 
&  Meyer  was  dissolved  sufficient  assets  there- 
of were  turned  over  to  M.  Winner  to  cover 
not  only  his  interest  in  the  firm,  but  the 
amount  of  profits  which  had  been  placed  by 
Jacob  Meyer  to  the  credit  of  Mattimore 
Meyer,  his  son,  and  husband  and  father  of 
these  exceptors,  and  that  when  M.  Winner  or- 
ganized his  new  firm  he  gave  to  Sarah  Meyer,. 
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widow  of  Mattimore  Meyer,  and  mother  of 
these  minor  exceptors,  an  interest  therein 
proportionate  to  the  amount  so  doe  Matti- 
more Meyer.  This  fact,  we  think,  does  estop 
Sarah  Meyer  from  claiming  that  these  execu- 
tors are  not  entitled  to  this  allowance,  for 
she  obtained  the  benefit  herself  of  the  gift  in- 
tended by  Jacob  Meyer  to  be  made  to  Matti- 
more Meyer,  and  she  ought  not  to  be  permit- 
ted to  retain  that,  and  at  the  same  time  ob- 
ject to  Jacob  Meyer's  other  sons  obtaining 
the  benefit  of  the  gifts  intended  for  them; 
but  the  minor  appellants  are  in  no  such  situa- 
tion. They  obtained  no  benefit  whatever 
from  the  gift  intended  for  their  father,  re- 
ceived no  part  of  it,  and  in  no  event*  there- 
fore, can  be  said  to  be  estopped  thereby. 

Fifth  exception:  Mrs.  Sophia  Meyer,  wi- 
dow of  Jacob  Meyer,  lived  for  some  time 
after  the  dissolution  of  the  firm  of  Winner 
&  Meyer,  and  during  her  lifetime  two  distri- 
butions of  the  property  In  their  hands  were 
made  by  these  executors;  the  distributions 
being  made  to  Mrs.  Sophia  Meyer  and  to  the 
teu  legatees  and  devisees  mentioned  In  the 
will  of  Jacob  Meyer,  a  one-eleventh  interest 
being  distributed  to  each,  appellants  receiv- 
ing the  Interest  bequeathed  to  Mattimore 
Meyer,  husband  of  Mrs.  Sarah  Meyer,  and 
father  of  the  other  appellants. 

[11,11]  This  exception  challenges  the  al- 
lowance of  the  credit  claimed  by  the  execu- 
tors for  these  distributions  on  two  grounds: 
First,  that  no  vouchers  were  filed  in  support 
thereof;  and,  second,  that  exceptors  are  en- 
titled to  a  one-tenth  interest  Instead  of  a  one- 
eleventh  interest  in  the  amounts  distributed. 

No  voucher  was  necessary  to  support  the 
claim  for  an  allowance  for  the  money  paid 
to  the  distributees  other  than  these  excep- 
tors, in  so  far  as  an  exception  made  thereto 
by  them  alone  Is  concerned,  for  it  is  immate- 
rial to  them  whether  these  distributees  re- 
ceived their  share  or  not  All  they  are  con- 
cerned with  Is  the  receipt  of  their  own  par- 
ticular shares.  They  admit  payment  to  them 
in  so  far  as  credit  therefor  is  claimed  by  the 
executors;  consequently  the  necessity  for  a 
voucher  in  support  thereof  is  removed.  They 
are  entitled,  however,  to  a  one-tenth  inter- 
est in  the  estate  left  by  Jacob  Meyer  and 
should  receive  in  the  final  distribution  a  sum 
sufficient  to  compensate  them  for  their  failure 
to  receive  such  interest  in  prior  distributions. 

Mrs.  Sophia  Meyer  was,  under  the  will, 
entitled  only  to  an  allowance  of  9200  per 
month,  or  more  if  she  needed  it  and  desired 
it,  and  the  executors  will  be  entitled  to  an 
allowance  for  whatever  sum  they  may  have 
properly  paid  to  her  under  this  provision  of 
the  will  supported  by  proper  vouchers. 

[12]  There  is  no  merit  In  the  executors' 
contention  that  appellants  are  estopped  to 
deny  that  Mrs.  Sophia  Meyer  Is  entitled  to  a 
one-eleventh  interest  in  this  estate  by  reason 
of  the  fact  that  they  obtained  the  partition 
of  several  parcels  of  land  belonging  to  the 


estate  by  means  of  bills  filed  In  the  chancery 
court  In  which  it  was  alleged  that  she  was 
entitled  to,  and  they  themselves  claimed 
only,  such  an  interest  They  were  simply 
mistaken  as  to  their  rights  in  those  proceed- 
ings, and  their  right  to  a  one-tenth  interest 
in  the  estate  is  so  clear  in  the  will  that  the 
executors  ought  not  to  have  been  misled 
thereby  in  making  the  distributions  here  in- 
volved. 

[13]  Sixth  exception:  This  exception,  as 
well  as  the  bill  in  equity,  demands  of  the  exec- 
utors an  accounting  for  the  profits  made  by 
them  in  their  mercantile  business  by  the  use 
therein  of  assets  in  their  hands  belonging  to 
the  estate.  The  relief  here  demanded  should 
have  been  granted.  "The  general  rule  is  that 
neither  an  executor  nor  administrator  is  jus- 
tified in  placing  or  leaving  assets  in  trade, 
for  this  is  a  hazardous  use  to  permit  of  trust 
moneys;  and  trading  lies  outside  the  scope 
of  administrative  functions.  So  great  a 
breach  of  trust  is  it  for  the  representative  to 
engage  in  business  with  the  funds  of  the 
estate  that  the  law  charges  him  with  all  the 
losses  thereby  incurred  without  on  the  other 
hand,  allowing  him  to  receive  the  benefit  of 
any  profits  that  he  may  make ;  the  rule  being 
that  the  persons  beneficially  interested  in  the 
estate  may  either  hold  the  representative 
liable  for  the  amount  with"  compound  "In- 
terest or  at  their  election  take  all  the  profits 
that  the  representative  has  made  by  such 
unauthorized  use  of  funds  of  the  estate."  18 
Cyc.  241.  Gully  v.  Dunlap,  24  Miss.  410; 
Crowder  v.  Shackelford,  35  Miss.  321 ;  French 
v.  Davis,  38  Miss.  167. 

[14]  It  seems  that  a  part  of  the  money  com- 
ing into  the  hands  of  these  executors  as  a 
part  of  this  estate  was  deposited  by  them  in 
a  bank  at  Meridian,  which  bank  thereupon 
loaned  them  without  Interest  a  smaller  sum. 
If  this  loan  was  made  expressly  or  Impliedly 
conditioned  upon  their  depositing  the  estate's 
money  with  the  bank,  they  should  be  held 
to  account  for  the  profits  made  by  the  use 
of  this  money  also.  < 

[15]  It  is  claimed  by  the  executors  that 
they  offered  these  exceptors  a  settlement, 
which  was  declined  by  them,  and  therefore 
they  ought  not  to  be  held  to  account  to  them 
for  profits  made  by  them  by  the  use  of  assets 
belonging  to  the  estate.  There  is  no  merit 
in  this  contention,  for  the  refusal  of  excep- 
tors to  accept  a  settlement  would  not  Justify 
the  executors  in  appropriating  the  assets  of 
the  estate  to  their  own  use. 

Thirteenth  and  fourteenth  exceptions:  It  is 
claimed  by  the  exceptors  that  these  two  ex- 
ceptions were  dismissed  and  should  not  have 
been  passed  on  by  the  court  in  its  final  de- 
cree. No  order  of  dismissal  was  entered, 
however,  and  the  only  record  thereof  appears 
in  a  colloquy  between  the  court  and  counsel, 
recorded  by  the  stenographer  during  the  tak- 
ing of  the  evidence  of  one  of  the  witnesses. 
Since  the  decree  must  be  reversed,  however, 
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it  will  be  reversed  as  to  these  exceptions  al- 
so, and  the  dismissal  may  be  entered  if  it  is 
so  desired  on  the  return  of  the  cause  to  the 
court  below.  The  decree  of  the  court  below 
will  be  reversed  in  so  far  as  it  adjudicates 
the  exceptions  herein  referred  to,  to  wit,  the 
first,  third,  fifth,  sixth,  thirteenth,  and  four- 
teenth ;  and  the  cause  will  be  remanded  for 
a  new  trial  with  reference  thereto ;  but  in  all 
other  respects  this  decree  will  remain  in  full 
force  and  effect 


SIMS  v.  RATLIPF  &  GUNTER.   (No.  16,233.) 

(Supreme  Court  of  Mississippi.    March  2, 
1914.) 

Appeal  from  Circuit  Court,  Lincoln  County; 
D.  M.  Miller,  Judge. 

Action  between  H.  M.  Sims  and  Ratliff  & 
Gunter.  From  the  judgment,  Sims  appeals. 
Affirmed. 

Lather  E.  Grice,  of  Monticello,  for  appel- 
lant M.  McCullough,  of  Brookhaven,  and  Al- 
exander &  Alexander,  of  Jackson,  for  appel- 
lees. 

PER  CURIAM.  Affirmed. 


HERZOG  v.  TRUST  CO.  OF  EASTON  et  at 
(Supreme  Court  of  Florida.   Jan.  27,  1914.) 

(Syllabus  by  the  Court.) 

1.  Wills  (§  168*)— Revocation— Realty. 

As  the  statutes  afford  no  rule  for  deter- 
mining by  what  "act  and  operation  of  law"  a 
will  of  real  estate  may  be  revoked,  the  rules 
of  the  common  law  must  he  applied. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g  439;  Dec.  Dig.  8  168.*] 

2.  Wills  (H  191,  782*)— Revocation— Mab- 

BIAOE. 

At  common  law  marriage  alone  did  not 
cause  a  revocation  by  operation  of  law  of  a 
prenuptial  will  of  a  man;  the  .wife  having  her 
dower  rights  notwithstanding  the  will. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
469-478,  2018-2033;  Dec.  Dig.  H  191, 

3.  Do  web  (f  22*)  —  Wills  (§  782«)  —  Hus- 
band's will— Rights  or  wife. 

Under  the  laws  of  this  state  the  wife's 
statutory  dower  rights  in  her  husband's  prop- 
erty are  not  only  superior  to  the  husband's 
will,  but  those  statutory  dower  rights  are  more 
liberal  to  the  widow  than  were  the  common- 
law  dower  rights. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  f  1:  Dec.  Dig.  1  22;*  Wills,  Cent  Dig. 
5|  2018-2033;  Dec  Dig.  §  782.*] 

4.  Wills  (|  191*)— Revocation — Marriage. 

As  a  widow  is  liberally  provided  for  by 
her  statutory  rights  in  her  husband's  estate, 
which  she  may  have  notwithstanding  the  exe- 
cution of  a  will  by  a  husband,  whether  execut- 
ed before  or  after  the  marriage,  there  is  no 
good  reason  for  a  judicial  change  of  the  com- 
mon-law rule  that  marriage  alone  does  not 
cause  a  revocation  of  a  man's  will,  when  the 
rule  has  not  been  changed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  469-478;  Dec.  Dig.  f  19L*] 

Appeal  from  Circuit  Court,  Duval  County ; 
George  Couper  Glbbs,  Judge. 


Petition  to  the  county  judge  by  Clara  E. 
Herzog  against  the  Trust  Company  of  Easton 
and  others,  praying  that  the  record  of  the 
will  of  Charles  Herzog,  deceased,  be  set  aside 
and  revoked.  From  a  decree  of  the  circuit 
court  affirming  the  sustaining  of  a  demurrer 
to  the  petition,  plaintiff  appeals.  Affirmed 

Kay  &  Doggett,  of  Jacksonville,  for  ap- 
pellant Marks,  Marks  &  Holt,  of  Jackson- 
ville, for  appellees. 

WHITFIELD,  J.  Clara  E.  Herzog  pre- 
sented to  the  county  judge  of  Duval  county, 
Fla.,  a  petition  alleging,  in  effect,  that  in 
September,  1907,  Charles  Herzog,  a  nonresi- 
dent of  this  state,  made  his  last  will  and 
testament,  disposing  of  all  his  property ;  that 
on  August  18,  1908,  said  Clara  and  Charles 
were  married,  and  they  continued  as  husband 
and  wife  till  the  death  of  Charles,  March  15, 
1911;  that  the  will  executed  in  1907  was, 
after  the  death  of  the  testator,  admitted 
to  record  in  Duval  county,  it  having  pre- 
viously been  probated  in  Pennsylvania ;  and 
there  were  no  other  heirs  of  said  Charles 
Herzog  at  the  time  of  his  death  except  his 
said  wife,  Clara ;  that  said  will  should  not 
have  been  probated,  as  it  is  void  because 
made  before  his  marriage,  and  no  provision 
whatever  having  been  made  in  the  will  for 
the  said  wife,  Clara.  It  was  prayed  that  the 
record  of  the  will  be  set  aside  and  revoked. 
A  demurrer  to  the  petition  was  sustained, 
and  the  petition  denied  by  the  county  judge. 
This  action  was  affirmed  by  the  circuit  court 
and  an  appeal  was  taken  to  this  court  as  al- 
lowed by  law. 

[1]  The  question  to  be  determined  is  wheth- 
er the  marriage  of  a  man  by  operation  of  law 
revokes  a  will  previously  made  by  him  not  in 
contemplation  of  marriage,  where  no  child 
is  born  of  the  marriage,  and  he  dies  leaving 
no  children,  but  a  widow.  Wills  of  real  es- 
tate may  be  revoked  "by  the  act  and  operation 
of  law."  Section  2273,  Gen.  Stats,  of  1908. 
As  the  statutes  afford  no  rule  for  determin- 
ing by  what  "act  and  operation  of  law"  a 
will  of  real  estate  may  be  revoked,  the  rules 
of  the  common  law  must  be  applied.  Colcord 
v.  Conroy,  40  Fla.  97,  23  South.  561 ;  Easter- 
ly v.  Easterlin,  62  Fla.  468,  56  South.  688, 
Ann.  Cas.  1913D,  1316. 

[2]  At  common  law  marriage  alone  did  not 
cause  a  revocation  by  operation  of  law  of  a 
prenuptial  will  of  a  man;  the  wife  having 
her  dower  rights  notwithstanding  the  will. 
40  Cyc  1200;  Hoy  v.  Hoy,  93  Miss.  732,  48 
South.  903,  25  L.  R.  A.  (N.  S.)  182, 136  Am.  St 
Rep.  548,  17  Ann.  Cas.  1187 ;  Holett  v.  Carey, 
66  Minn.  327,  69  N.  W.  31,  34  L.  R.  A  384,  61 
Am.  St  Rep.  419.  See,  also,  notes  in  80  Am. 
Dec  517,  and  28  Am.  St  Rep.  359. 

[I]  Under  the  laws  of  this  state  the  wife's 
statutory  dower  rights  in  her  husband's  prop- 
erty are  not  only  superior  to  the  husband's 
will,  but  those  statutory  dower  rights  are 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dm.  Dig.  a  Am.  Dig.  Key-No.  Series  ft  Bep'r  Index«« 
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more  liberal  to  the  widow  than  were  the  com- 
mon-law dower  rights. 

The  statutes  provide  that,  "when  any  per- 
son shall  die  intestate,  or  shall  make  his  last 
will  and  testate  and  not  therein  make  any  ex- 
press provision  for  his  wife  by  giving  and  de- 
rising  nnto  her  such  part  or  parcel  of  real  and 
personal  estate  as  shall  be  fully  satisfactory 
to  her,  such  widow  may  signify  here  dissent 
thereto,"  and  "she  will  be  entitled  to  dower" 
In  one-third  of  his  lands,  tenements,  and  here- 
ditaments during  her  life,  "in  which  said 
third  part  shall  be  comprehended  the  dwell- 
ing house"  in  which  her  husband  lived,  to- 
gether with  the  offices,  outhouses,  buildings 
and  other  improvements  thereunto  belonging 
or  appertaining,"  if  no  injustice  is  thereby 
done  to  the  children  or  other  heirs;  pro- 
vided "such  widow  shall  be  entitled  to  such 
part  not  less  than  one-third  part"  of  such 
dwelling  and  appurtenances.  And  in  such 
cases,  If  there  be  no  children,  or  if  there  be 
but  one  child,  the  widow  shall  be  entitled  to 
one-half  of  the  husband's  personalty ;  but,  if 
there  be  more  than  one  child,  she  shall  be 
entitled  to  one-third  part  of  the  personalty  in 
fee  simple,  and  such  claims  shall  have  pref- 
erence over  all  others,  and  shall  be  free  from 
all  liability  for  the  debts  of  the  decedent 
"In  all  cases  in  which  a  widow  of  a  deceased 
person  shall  be  entitled  to  dower,  she  may 
elect  to  take  In  lieu  thereof  a  child's  part" 

The  widow  may  claim  her  very  liberal 
statutory  dower  rights  as  against  her  hus- 
band's will  whether  he  left  a  child  or  not 
and  whether  the  will  was  executed  before  or 
after  the  marriage.  An  estate  may  be  in- 
volved in  debt  so  that  the  statutory  dower 
rights  which  the  widow  may  elect  to  take 
would  be  more  valuable  than  the  entire  es- 
tate. 

At  common  law  the  wife  was  not  an  heir 
of  the  husband,  nor  was  the  husband  an  heir 
of  the  wife.  The  statute  takes  away  the  hus- 
band's common-law  right  to  curtesy  in  his 
wife's  estate,  and  in  lieu  thereof  makes  the 
husband  an  heir  of  the  wife.  An  heir  may 
be  excluded  by  will  from  participation  In  the 
testator's  estate. 

The  statutes  do  not  take  away  the  wife's 
dower,  but  make  more  liberal  provision  for 
dower  rights  than  existed  at  common  law, 
and  also  give  the  widow  the  privilege  of 
election  between  dower  and  a  child's  part  A 
will  cannot  exclude  the  widow  from  her  stat- 
utory rights  in  her  husband's  estate.  See 
sections  2295,  2806,  2807,  2308,  2309,  Gen. 
Stats,  of  1906. 

[4]  As  a  widow  is  liberally  provided  for  by 
her  statutory  lights  in  her  husband's  estate, 
which  she  may  have  notwithstanding  the  ex- 
ecution of  a  will  by  the  husband,  whether 
executed  before  or  after  the  marriage,  there 
la  no  good  reason  for  a  judicial  change  of  the 
common-law  rule  that  marriage  alone  does 
not  cause  a  revocation  of  a  man's  will,  when 
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the  rule  has  not  been  changed  by  statute.  As 
no  child  was  born  of  the  marriage,  the  case 
is  not  within  the  common-law  rule  of  revoca- 
tion by  operation  of  law  applied  in  Belton  v. 
Summer,  31  Fla.  139  12  South.  371, 21 L.  R.  A. 
146. 

No  question  as  to  rights  in  a  homestead  is 
involved  here. 

Nothing  here  said  conflicts  with  the  rule 
in  this  state  as  to  marriage  of  a  woman  caus- 
ing a  revocation  of  her  prenuptial  will  as  ad- 
judicated in  Colcord  v.  Conroy,  40  Fla.  97, 
23  South.  561. 

The  decree  appealed  from  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 


McCLURE  v.  AMERICAN  NAT.  BANK  OF 

PENSACOLA. 
(Supreme  Court  of  Florida.   Jan.  27, 1914.  Re- 
hearing Denied  March  3,  1914.) 

.     (Syllabus  by  the  Court.) 

1.  Mortgages  (J  235*)— Transfeb^-Indorsx- 
ment  of  Note. 

As  a  general  rule,  the  indorsement  of  a 
note  which  is  secured  by  a  mortgage  carries 
with  it  such  mortgage.  The  note  is  the  prin- 
cipal thing,  the  mortgage  being  regarded  as  an 
accessory,  so  that  the  transfer  of  the  debt  ipso 
facto  carries  with  it  the  security.  The  assignee 
takes  the  mortgage  as  he  does  the  note. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  K  620,  621 ;  Dec.  Dig.  |  236*] 

2.  Mobtoagks  JJ  257*)— Rights  of  Assignee 
—Defects  —  Fraudulent  Procurement  of 
Acknowledgment. 

The  certificate  of  a  notary  public,  or  other 
officer  empowered  to  take  acknowledgments,  of 
the  acknowledgment  of  a  deed  or  mortgage,  in 
the  absence  of  fraud  or  duress,  is  conclusive  as 
to  the  facts  therein  stated.  The  assignee  of  a 
note  and  mortgage,  which  are  fair  and  regular 
upon  their  face  in  all  respects,  who  has  acquir- 
ed the  same  for  value  before  maturity  in  good 
faith,  without  any  notice  or  knowledge  of  any 
latent  defects  therein  or  any  fraud  which  may 
have  been  practiced  in  connection  with  the  ex- 
ecution or  acknowledgment,  cannot  be  required 
to  bear  the  consequences  of  such  fraud. 

[Ed.  Not'  .—For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  682-687;  Dec.  Dig.  i  257.*] 

Appeal  from  Court  of  Record,  Escambia 
County;  Kirke  Monroe,  Judge. 

Bill  by  the  American  National  Bank  of 
Pensacola  against  Lydia  J.  McClure  to  en- 
force a  mortgage  lien.  From  decree  for 
plaintiff,  defendant  appeals.  Affirmed. 

R.  P.  Reese  and  Sullivan  &  Sullivan,  all 
of  Pensacola,  for  appellant  Reeves,  Wat- 
son &  Pasco,  of  Pensacola,  for  appellee. 

SHACKLEFORD,  C.  J.  The  appellee  filed 
its  bill  in  chancery  against  C.  N.  McClure 
and  Lydia  J.  McClure,  his  wife,  for  the  en- 
forcement of  a  mortgage  lien  upon  certain 
described  lands,  In  which  it  was  alleged  that 
the  mortgage  was  executed  by  the  defend - 
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ants  on  the  8th  day  of  April,  1910,  to  secure 
the  payment  of  a  promissory  note  executed 
by  C.  N.  McClure  on  the  same  day  to  H.  P. 
Ferris  for  $700,  payable  12  months  after 
date,  bearing  Interest  at  the  rate  of  8  per 
cent  per  annum  from  date  until  paid,  the 
Interest  being  payable  quarter-annually,  and 
"that  thereafter,  and  prior  to  Its  maturity, 
for  valuable  consideration,  the  said  H.  P. 
Ferris  indorsed  the  same  over  to  this  com- 
plainant," who  is  the  appellee  here.  C.  N. 
McClure  was  served  by  publication  and  a 
decree  pro  confesso  duly  entered  against  him 
for  failure  to  plead,  answer,  or  demur  to 
the  bill.  Personal  service  was  obtained  up- 
on Lydla  J.  McClure,  who  filed  an  answer  to 
the  bill,  to  which  the  complainant  filed  the 
general  replication,  and  the  cause  was  re- 
ferred to  a  special  master  to  take  the  testi- 
mony of  the  respective  parties.  Upon  the 
final  hearing,  a  decree  was  rendered  in  fa- 
vor of  the  complainant,  in  accordance  with 
the  prayer  of  the  bill,  against  the  two  de- 
fendants. From  this  decree,  Lydla  J.  Mc- 
Clure has  entered  her  appeal,  and  has  as- 
signed five  errors,  all  of  which  question  the 
correctness  of  the  decree  and  will  be  treated 
together. 

[2]  We  do  not  deem  It  necessary  to  copy 
the  bill,  which  is  in  the  usual  form  in  such 
cases,  tbe  answer  or  the  amended  answer  of 
the  appellee.  It  Is  sufficient  to  say  that  the 
appellant  in  her  answer  neither  admitted 
nor  denied  the  execution  of  the  promissory 
note  by  her  husband  and  codefendant,  C.  N. 
McClure,  or  the  assignment  thereof  before 
maturity  to  the  complainant,  as  is  alleged  in 
the  bill,  but  contented  herself  with  demand- 
ing strict  proof  thereof.  She  avers  that 
the  land  described  in  the  mortgage  was,  at 
the  time  of  the  alleged  execution  thereof, 
and  had  been  for  a  long  time  prior  thereto, 
her  separate  statutory  property,  and  denies 
that  she  ever  consciously  executed  or  ac- 
knowledged or  Intended  to  execute  or  ac- 
knowledge the  mortgage  in  question,  but 
avers  that  her  signature  thereto  was  ob- 
tained by  her  husband  through  certain  fraud- 
ulent means,  which  she  proceeds  to  set  forth 
in  detail.  Conceding  that  the  proofs  estab- 
lish the  facts  that  fraud  and  deception  were 
practiced  upon  the  appellant  by  her  husband 
in  order  to  induce  her  to  affix  her  signature 
to  the  mortgage,  that  neither  one  of  the  sub- 
scribing witnesses  whose  names  appear 
thereon  was  present  at  the  time  she  signed 
the  same,  and  that  she  never  appeared  per- 
sonally before  the  notary  public,  whose  cer- 
tificate is  appended  to  the  mortgage  and  ac- 
knowledged the  execution  thereof,  but  that 
such  acknowledgment  was  taken  by  such 
officer  over  the  telephone,  we  fall  to  see 
wherein  such  proofs  will  avail  the  appellant 
We  might  even  go  further  and  concede  that 
none  of  the  proceeds  derived  from '  the  ne- 
gotiation of  the  note  and  mortgage  was  ex- 
pended upon  and  for  the  improvement  of 


the  appellant's  land,  though  we  are  of  the 
opinion  that  the  proofs  show  otherwise,  but 
we  fail  to  see  how  this  would  avail  the  ap- 
pellant We  fully  approve  of  the  principle 
enunciated  in  Cobb  v.  Bear,  57  Fla.  370,  49 
South.  29,  but  that  suit  was  between  the  mort- 
gagee and  the  mortgagors,  as  a  reference  to 
the  opinion  clearly  shows,  while  the  instant 
suit  is  brought  by  the  assignee  of  the  mort- 
gagee. Without  setting  out  the  details 
thereof,  we  think  that  the  evidence  adduced 
establishes  the  allegation  of  the  bill  that 
the  note  was  assigned  to  the  complainant, 
the  appellee  here,  by  the  payee  therein  for 
the  value  before  maturity. 

[1]  As  we  held  in  Taylor  v.  American 
National  Bank  of  Pensacola,  Fla.,  63  Fla. 
631,  57  South.  678 :  "As  a  general  rule,  the 
indorsement  of  a  note  which  is  secured  by  a 
mortgage  carries  with  it  such  mortgage.  The 
note  is  the  principal  thing,  the  mortgage 
being  regarded  as  an  accessory,  so  that  the 
transfer  of  the  debt  ipso  facto  carries  with 
it  the  security.''  See,  also,  Scott  v.  Tay- 
lor, 63  Fla.  612,  58  South.  ."().  Under  the 
principle  laid  down  in  these  two  cases,  there 
can  be  no  question  that  the  promissory  note 
was  negotiable  under  the  statute  known  as 
"the  Negotiable  Instruments  Law."  We 
shall  not  repeat  what  we  said  in  these  cases, 
but  would  refer  to  Carpenter  Longan, 
which  we  cited  with  approval  in  Taylor  t. 
American  National  Bank,  supra.  The  as- 
signee takes  the  mortgage  as  he  does  the 
note.  We  would  also  refer  to  Shear  v. 
Robinson,  18  Fla.  379,  wherein  the  follow- 
ing excerpt  from  the  opinion  rendered  In 
Heeter  v.  Glasgow,  79  Pa.  79,  21  Am.  Rep. 
46,  is  quoted  with  approval :  "The  true  rule 
dedudble  from  the  authorities  is  that  the 
certificate  of  the  justice  of  the  acknowledg- 
ment of  a  deed  or  mortgage  is  a  Judicial  act 
and,  in  the  absence  of  fraud  or  duress,  con- 
clusive as  to  the  facts  therein  stated.  A 
purchaser  bona  fide,  and  without  notice  of 
the  fraud,  is  protected  against  it;  but  as  to 
all  other  persons  parol  evidence  has  been 
admitted  to  show  fraud  or  duress  connected 
with  the  acknowledgment."  Other  cases  In 
point  will  also  be  found  cited  in  Shear  v. 
Robinson,  supra. 

What  we  have  said  is  sufficient  for  a  prop- 
er disposition  of  the  case.  However  strong- 
ly we  may  sympathize  with  the  appellant  as 
the  victim  of  her  husband's  fraud,  we  are 
powerless  to  aid  her.  The  note  and  mort- 
gage being  fair  and  regular  upon  their  face 
in  all  respects,  and  having  been  acquired  by 
the  appellee  for  value  before  maturity  in 
good  faith,  without  any  notice  or  knowledge 
of  any  latent  defects  therein  or  of  any  fraud 
which  may  have  been  practiced  upon  the  ap- 
pellant by  her  husband,  the  appellee  cannot 
be  required  to  bear  the  consequences  of  such 
fraud.    The  decree  must  be  affirmed. 

TAYLOR,  COCKRELL,  HOCKER,  and 
WHITFIELD,  JJ.,  concur. 
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KITCHEN  t.  LONG. 
(Supreme  Court  of  Florida.   Feb.  8,  1014.) 

(Syllabus  by  the  Court.) 
Exchange  or  Pbopkbty  (|  11*)  —  Implixd 

Wabrahty— Right  to  Rescind. 

Where  the  seller  of  a  fine-looking  mule  re- 
fused to  guarantee  the  soundness  of  the  latter, 
but  was  well  aware  that  It  was  afflicted  with 
a  hidden  defect,  not  discoverable  by  ordinary 
observation,  and  where  he  untruthfully  stated 
to  the  buyer  that  he  did  not  know  anything 
about  the  mule,  and  intentionally  concealed  the 
defect  in  the  animal,  the  buyer,  when  he  dis- 
covered he  had  been  Imposed  upon,  had  a  right 
to  rescind  the  trade,  and  recover  bis  own  prop- 
erty, traded  for  the  diseased  mule. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  it  20,  20% ;  Dec.  Dig.  f 

Error  to  Circuit  Court,  Jackson  County;  D. 
J.  Jones,  Judge. 

Action  of  replevin  by  J.  H.  Long  against 
A.  P.  Kitchen.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Paul  Carter,  of  Marianna,  for  plaintiff  in 
error.  Amos  E.  Lewis,  of  Marianna,  for  de- 
fendant in  error. 

HOCKER,  J.  J.  H.  Long,  the  defendant  In 
error,  brought  an  action  of  replevin  against 
A  P.  Kitchen,  the  plaintiff  in  error,  in  the 
circuit  court  of  Jackson  county  to  recover 
possession  of  one  black  horse  mule  about  14 
years  old,  named  "Dock,"  and  one  blue  mare 
mule,  about  14  years  old,  named  "Delia,"  al- 
leged to  be  unlawfully  detained  by  the  de- 
fendant, and  In  the  possession  of  the  defend- 
ant, of  the  value  of  $200. 

The  affidavit  and  other  proceedings  are  the 
usual  ones  in  such  a  case.  The  defendant, 
Kitchen,  pleaded  not  guilty;  on  the  trial  the 
Jury  found  a  verdict  for  the  plaintiff,  and 
the  statutory  Judgment  entered  for  the  plain- 
tiff for  the  mules  for  $200,  the  value  of  the 
mules  and  costs.  This  judgment  is  here  for 
review  on  writ  of  error. 

Mr.  Long  testified  that  Mr.  Kitchen  came 
to  him  at  the  oyster  cart  in  front  of  the  City 
Drug  Store  in  Marianna  and  told  him  that  he 
(Kitchen)  had  two  mules  he  wanted  to  trade 
with  him  (Long).  Long  had  a  pair  of  mules. 
He  (Long)  went  with  Mr.  Kitchen  to  Mr.  Dil- 
lon's barn,  and  Kitchen  showed  him  the  two 
mules.  Long  noticed  a  big  mare  mule,  and 
Kitchen  said  it  was  his  mule.  Long  looked  at 
the  big  bay  mare  mule,  and  Kitchen  told 
Long  he  did  not  know  anything  about  her,  he 
had  just  traded  for  her  with  a  man  from 
Calhoun  county.  Long  told  Kitchen,  if  he 
would  guarantee  this  mule,  he  (Long)  would 
swap  him  his  two  mules,  and  give  him  $50  to 
boot  Kitchen  refused  to  guarantee  the1  mule, 
and  said  he  did  not  know  anything  about  her. 
They  finally  traded,  Long  giving  his  two 
mules  and  $25  to  boot  for  Kitchen's  mule. 
Long  testified  his  mules  were  worth  $100 
each.  In  driving  her  home,  Long  found  there 
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was  something  the  matter  with  the  mule  he 
got  from  Kitchen.  She  was  a  big,  black,  fat 
slick  mule.  Long,  it  seems,  found  out  the 
day  he  swapped  that  the  mule  was  what  the 
witness  called  a  "choker."  She  would 
"choke"  down  if  she  was  plowed.  She  was 
worthless.  Long  carried  her  back  the  next 
day  and  offered  her  to  Kitchen,  with  the  $25 
he  had  received  as  boot  and  demanded  the 
mules  he  had  traded  to  Kitchen,  which  the 
latter  refused  to  return.  There  is  no  denial 
that  the  mule  Kitchen  traded  Long  was 
worthless,  and  that  she  died  In  a  few  days. 
Kitchen  says  he  told  Long  he  would  not  trade 
the  mule  except  at  the  end  of  the  halter; 
that  he  would  not  guarantee  the  mule  to  him ; 
that  he  would  not  guarantee  he  could  get  her 
out  of  the  stable,  or  put  a  bridle  on  her,  or 
get  her  across  the  street;  and  that  he  and 
Long  traded  on  these  terms.  Kitchen  testi- 
fied he  told  Long  he  had  just  traded  for 
the  mule  with  Charley  Henderson  from  Cal- 
houn county;  that  he  did  not  know  the  mule 
was  a  choker,  but  thought  there  was  some- 
thing the  matter  with  her;  that  was  the 
reason  he  refused  to  guarantee.  He  had  since 
learned  Henderson  had  put  up  a  job  on  him. 
Mr.  Eubanks  testified  that  Long  came  out  of 
the  stable  leading  the  big  black  mule,  and  re- 
marked that  Kitchen  had  refused  to  guar- 
antee the  mule,  and  that  it  was  his  mule  if 
he  could  not  get  it  across  the  street;  that 
Oliver  and  Dillon  heard  the  same  things. 
Mr.  Long  testified  that  Kitchen  had  made  the 
statements  as  to  not  guaranteeing  the  mule, 
and  that  he  (Long)  had  also  said  he  had  made 
the  trade,  and  that  he  would  stick  by  It,  but 
that  he  did  not  know  at  the  time  that  the 
mule  he  traded  for  was  a  choker.  Mr. 
Atkins  testified  he  was  in  Marianna  when 
Long  tendered  Kitchen  the  $25,  and  demand- 
ed the  return  of  his  mules.  The  mule  Long 
got  from  Mr.  Kitchen  was  a  choker,  and 
worthless.  He  says  he  heard  Mr.  Kitchen  tell 
Mr.  Long  at  the  time  they  traded  that  he  did 
not  know  anything  about  the  big  bay  mare 
mule;  that  he  traded  for  her  with  a  man 
from  Calhoun  county.  Mr.  D.  P.  Daniels  tes- 
tified that  he  was  with  Mr.  Long  and  Mr. 
Kitchen;  that  he  was  manager  of  the  Mlzell 
Live  Stock  business  at  Marianna;  that  he 
knew  the  mule  Mr.  Kitchen  swapped  to  Mr. 
Long;  that  Mr.  Kitchen  knew  she  was  a 
choker;  that  two  or  three  weeks  before  Long 
traded  for  this  mule,  Mr.  Kitchen  was  down 
at  bis  (Daniels')  barn,  and  Mr.  Clemmons  and 
himself  were  joking  Kitchen  about  letting 
Charlie  put  a  choker  off  on  him;  "he  told  us 
at  that  time  he  knew  she  was  a  counterfeit 
and  choker,  but  that  he  would  get  even  by 
putting  her  on  somebody  else  "  Mr.  J.  E. 
Clemmons  corroborated  Mr.  Daniels.  Mr. 
Kitchen  does  not  deny  the  conversation  which 
was  detailed  by  Mr.  Daniels  and  Mr.  Clem- 
mons. This  is  substantially  the  material  part 
of  the  evidence. 
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The  assignments  of  error  raise  the  material 
question  whether  Mr.  Kitchen  should  have  in- 
formed Mr.  Long  of  the  latent  defect  of  the 
mule,  when  they  were  trading,  in  spite  of  the 
fact  that  he  refused  to  guarantee  the  animal 
generally.  Upon  this  question  the  courts  are 
divided.  See  35  Cyc.  69,  notes  40  and  41.  It 
is  there  said:  "Some  cases  carry  the  doctrine 
of  caveat  emptor  so  far  as  to  hold  that  the 
seller  is  under  no  obligation  to  communicate 
the  existence  of  defects  in  the  thing  sold  not 
discoverable  by  examination,  such  as  a  hid- 
den disease  in  an  animal  [citing  an  Illinois, 
a  New  York,  and  a  New  Jersey  case,  and 
some  English  cases].  But  it  is  generally  held 
in  this  country  that  the  intentional  nondis- 
closure of  a  latent  defect  by  the  seller,  when 
he  knows  that  it  is  unknown  to  the  buyer,  is 
fraudulent  [citing  cases  from  more  than  16 
states,  among  others,  Dowling  v.  Lawrence, 
68  Wis.  282,  16  N.  W.  652,  in  which  it  was 
held  that  knowledge  and  concealment  by  the 
vendor  of  the  fact  that  the  horse  was  blind 
may  amount  to  a  positive  fraud,  which  will 
avoid  a  sale,  even  though  there  was  no  ex- 
press warranty]."  In  Maynard  v.  Maynard, 
49  Vt  297,  there  was  a  hidden  defect  in  a 
bull,  though  sound  in  appearance.  The  de- 
fendant knew  of  the  defect,  but  did  not  dis- 
close his  knowledge  to  the  buyer.  It  was 
held  to  be  fraudulent  concealment  In  Tied- 
eman  on  Sales,  §  167,  it  is  said:  "The  general 
rule  is  that  the  seller's  silence,  when  he  knew 
that  the  buyer  is  exaggerating  the  value  or 
qualities  of  the  goods,  is  not  a  fraud.  And 
this  is  certainly  the  general  rule,  where  the 
buyer  has  equal  facilities  with  the  seller,  for 
discovering  the  defects  in  the  goods.  The 
seller  is  not  obliged  to  point  out  the  defects, 
if  they  can  be  discovered  by  the  buyer  with 
reasonable  diligence.  And  it  has  been  held  to 
be  no  fraud  for  the  vendor  to  omit  uninten- 
tionally to  disclose  defects  which  could  not 
be  discovered  so  readily  by  the  buyer;  the 
intention  to  deceive  being  a  necessary  element 
of  fraud.  But,  if  he  intentionally  withholds 
information  of  the  existence  of  defects,  which 
are  not  equally  within  the  ken  of  the  buyer, 
as  where  poison  has  been  spilled  upon  fodder, 
or  where  animals  are  sold  for  breeding  pur- 
poses when  the  vendor  knows  they  are  im- 
potent, it  is  undoubtedly  a  fraud."  In  the 
instant  case  the  vendor  of  the  mule,  Kitchen, 
had  owned  the  mule  about  a  month  when  he 
swapped  to  Long.  The  defect  in  the  mule 
was  so  latent  that  Kitchen,  who  was  a  horse 
trader,  was  imposed  on  when  he  got  it  Af- 
ter he  discovered  the  defect  he  told  two  of 
the  witnesses  that  he  would  get  even,  and 
trade  It  to  some  one  else  (this  is  not  denied). 
He  intentionally  concealed  the  defect  in  the 
mule  which  was  one  not  to  be  discovered  by 
ordinary  observation.  When  he  swapped 
with  Long  he  falsely  stated  to  him  he  did 
not  know  anything  about  the  mule,  and  this 
possibly  threw  Long  off  his  guard,  and  left 


him  to  be  governed  by  the  deceptive  appear- 
ance of  the  mule.  Under  these  circumstances 
the  charges  requested  by  plaintiff  In  error 
were  properly  refused. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  WHITFIELD,  JJ,  concur. 


WELD  EN  et  aL  v.  BROWN. 

(Supreme  Court  of  Alabama.    Jan.  22,  1914.) 

Pabtittoh  (|  55*)  —  Bill  —  Description  of 
Land. 

A  bill  for  the  sale  of  certain  land  for  par- 
tition described  the  land  as  "225  acres  lying 
on  E.  %  of  Sec.  29,  Tp.  21,  R.  22,  starting  at 
the  half-mile  stake  on  the  north  sec.  line,  run- 
ning due  sonth  to  a  made  corner  on  the  divid- 
ing line  of  said  sec.,  and  then  running  east  with 
the  cross-fence  at  the  south  to  a  made  corner 
at  the  end  of  said  fence,  and  then  running 
south  to  the  original  line."  Held,  that  such 
description  was  fatally  defective  for  uncer- 
tainty, and,  there  being  nothing  in  the  bill  af- 
fording any  legally  sufficient  data  by  which  the 
uncertain  description  might  be  made  certain, 
the  bill  was  demurrable. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  148-169, 182;  Dec  Dig.  f  66.*]  . 

Appeal  from  Chancery  Court,  Tallapoosa 
County;  W.  W.  Whiteside,  Chancellor. 

Action  by  A.  K.  Welden  and  others  against 
J.  H.  B.  Brown  for  partition.  Judgment  for 
defendant,  and  complainants  appeal.  Af- 
firmed. 

I  s  bell  &  Scott,  of  Ft  Payne,  for  appellants. 
Bridges  k  Oliver,  of  Dadeville,  for  appellee. 

DB  GRAFFENRIED,  J.  This  bill  was 
filed  for  the  sale  of  certain  lands  described 
in  the  bill.  The  description  of  the  lands 
sought  to  be  sold  Is  legally  insufficient,  and 
is  void  for  uncertainty.  The  land  sought  to 
be  sold  Is  described  as  "225  acres  lying  on  D. 
%  of  Sec.  29,  Tp.  21,  R.  22,  starting  at  the 
half-mile  stake  on  the  north  sec.  line,  running 
due  south  to  a  made  oomer  on  the  dividing 
line  of  said  sec,  and  then  runnig  east  with 
the  cross-fence  at  the  south  to  a  made  corner 
at  the  end  of  said  fence,  and  then  running 
south  to  the  original  line." 

It  la,  of  course,  necessary  that,  In  proceed- 
ings of  this  character,  the  lands  shall  be  so 
described  in  the  bill,  and  In  the  decree  or- 
dering a  sale  pursuant  to  the  prayer  of  the 
bill,  that  the  purchaser  shall  obtain  the  title 
to  the  lands  Intended  to  be  sold.  Griffin  v. 
Hall,  111  Ala.  601,  20  South.  485;  Hunnlcutt 
v.  Head,  60  South.  831. 

The  above  description  is  not  only  uncertain 
in  itself,  but  there  is,  in  our  opinion,  nothing 
in  the  bill  which  affords  legally  sufficient 
data  by  reference  to  which  the  uncertain  de- 
scription may  be  made  certain.  It  Is  true 
that  the  bill  alleges  that  the  lands  were  set 
aside  as  dower  to  Sarah  Ann  Welden;  bat 
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the  bill  then  goes  further  and  describes  the 
dower  lands  in  the  same  identical,  uncertain 
way  as  the  lands  are  described  in  the  bill, 
and  which  description  we  have  above  quoted. 

The  above  defect  in  the  bill  was  aptly 
pointed  out  by  demurrer,  and  we  are  of  the 
opinion  that  the  chancellor  properly  sustain- 
ed the  demurrer  to  the  bill  on  the  stated 
ground. 

It  may  be  that  225  acres  of  land  were  set 
aside  to  Sarah  Ann  Wei  den  as  dower,  under 
the  above  uncertain  and  void  description.  If 
90,  a  correct  description  of  the  lands  which 
were  actually  set  apart  to  her  may  probably 
be  obtained  by  a  survey,  or  by  some  other 
method.  The  bill  can  then  be  amended  by 
properly  describing  therein  the  lands  sought 
to  be  sold,  and  the  identity  of  the  lands  thus 
properly  described  in  the  bill  as  amended  can 
be  established  by  evidence.  Caston  et  aL  v. 
ilcCord,  130  Ala.  318,  30  South.  431. 

The  decree  of  the  court  below  is  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


HOLT  et  aL  v.  HERMANN  ft  HYNDE. 

(Supreme  Oonrt  of  Alabama.    Dec.  4,  1918. 
Rehearing  Denied  Feb.  5,  1914.) 

L  Wells  (|  481*)— CoNSTBtJcnoN— Tnoc  or 

SPEAKING. 

A  will  ordinarily  speaks  from  the  date  of 
testator's  death,  and  not  from  the  time  of  its 
execution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  1005-1007;  Dec.  Dig.  §  481.*] 

2.  Wills  ({  439*)— Testator's  Intention. 

Testator's  intention  controls,  if  not  incon- 
sistent with  the  law  or  public  policy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  952,  955,  957;  Dec  Dig.  §  439.*] 

3.  Wills  (f  587*)— Constbuction— Pbopxbtt 
Passing. 

A  will  devised  to  testatrix's  grandson  "the 
house  and  lot  on  the  southeast  corner  of  L.  and 
E.  Streets,"  and  devised  to  another  grandson 
"the  house  and  lot  on  the  south  side  of  B. 
Street"  After  making  the  wilL  testatrix  erect- 
ed upon  the  southern  part  of  the  lots  another 
house,  and  in  order  to  do  so  removed  a  shed 
and  closets  on  that  part  of  the  lots,  and  also 
erected  a  fence,  thereby  making  three  separate 
booses  separated  by  fences,  with  three  separate 
tenants,  on  the  lots  devised,  which  condition 
continued  until  testatrix's  death.  Held,  that 
the  three  lots  created  by  the  changes  made  by 
testatrix  after  the  execution  of  the  will  passed 
to  the  devisees  of  the  two  lots  specifically  de- 
vised, and  did  not  pass  under  the  general  resid- 
uary clause. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1279.  1281-1291;  Dec  Dig.  |  587.*] 

Appeal  from  Circuit  Court,  Mobile  Coun- 
ty; Samuel  B.  Browne,  Judge. 

Assumpsit  by  William  A  Holt  and  others, 
by  next  friend,  against  Hermann  &  Hynde. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.  Affirmed. 


The  will  after  devising  certain  property 
to  two  daughters  and  a  son,  contains  the 
following: 

Item  7:  "I  give  and  devise  and  bequeath 
unto  my  grandson  William  A  Holt  the  house 
and  lot  on  the  southeast  corner  of  Lawrence 
and  Etlava  streets  in  the  city  of  Mobile." 

Item  8:  "I  give  and  bequeath  and  devise 
unto  my  grandson  Eugene  Holt  the  house 
and  lot  on  the  south  side  of  Bslava  street 
second  east  of  Lawrence  street  in  the  city 
of  Mobile. 

"All  the  rest  and  residue  of  my  property, 
of  every  kind  and  description,  I  give,  devise 
and  bequeath  unto  my  five  children  and  two 
grandchildren,  taking  their  mother's  share, 
share  and  share  alike." 

The  will  was  dated  February  13,  1903. 
The  plaintiffs  in  the  case  were  the  benefi- 
ciaries named  in  items  7  and  8,  and  it  was 
agreed  that  all  the  beneficiaries  named  in  the 
will  are  living,  and  that  at  the  date  of  the 
will  the  testatrix  was  in  the  actual  posses- 
sion of  a  lot  of  land  in  the  southwest  corner 
of  EVmira  and  Lawrence  streets,  and  that 
subsequent  to  a  purchase  the  said  testatrix 
had  built  thereon  two  houses  facing  Elmira 
street  and  extending  back  parallel,  or  near- 
ly so,  with  Lawrence  street  and  that  she 
had  erected  upon  the  south  line  of  said  lot 
a  shed  for  housing  fuel,  and  also  certain 
closets.  It  1b  further  agreed  that  subsequent 
to  the  making  of  said 'last  will  and  testa- 
ment and  during  her  life,  testatrix  erected 
upon  the  southern  portion  of  said  lots  an- 
other house,  and  in  order  to  do  this  it  was 
necessary  to  have  said  shed  and  closets  torn 
down  and  moved.  She  also  had  erected  a 
fence  as  shown  by  the  map.  It  it  further 
agreed  that  this  condition  of  three  separate 
housee  and  three  separate  tenants  of  three 
separate  portions  of  one  lot  divided  from 
each  other  by  partition  fences  on  all  sides 
where  they  Join,  continued  to  exist  at  the 
time  of  the  death  of  said  testatrix,  and  still 
continues  to  exist  It  is  agreed  further  that 
defendants  were  the  agents  of  said  testatrix 
during  her  life  for  the  renting  of  said  prop- 
erty, and  have  continued  to  be  the  agents 
for  renting  of  the  property  since  her  death. 
It  is  further  agreed  that  by  the  tacit  con- 
sent of  all  the  heirs,  legatees,  and  devisees 
of  testatrix,  defendants  collected  the  rents 
from  the  three  houses  for  the  benefit  of 
such  said  heirs,  devisees,  and  legatees  as 
might  be  Justly  entitled  thereto,  and  that 
since  the  decision  in  the  case  of  Holt  v.  Mc- 
Evoy,  52  So.  323,  on  the  21st  day  of  April, 
1910,  by  the  Supreme  Court  of  Alabama, 
said  defendants  have  continued  to  rent  said 
property,  as  the  agents  of  James  McEvoy  and 
Elizabeth  McEvoy;  said  James  J.  being  the 
owner  of  the  house  nearest  the  corner  of 
Lawrence  and  Elmira  streets,  and  the  said 
Elizabeth  being  the  owner  of  the  house  sit- 
uated upon  the  south  side  of  Elmira  street 
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next  toett  of  James  J.  McEvoy's  house,  and 
th#  said  Elizabeth  and  James  together  claim- 
ing the  house  situated  upon  the  rear  of 
said  tot  By  item  1  of  the  will,  in  addition 
to  other  property,  Elisabeth  McEvoy  is  given 
the  house  and  lot  now  inclosed  by  fences  on 
the  northeast  corner  of  Lawrence  and  Mad- 
ison streets,  and  also  the  house  and  lot  on 
the  south  side  of  Elmira  street,  second  west 
of  Lawrence  street  By  item  6  of  the  will 
James  J.  McEvoy  is  given  the  house  and  lot 
on  the  southwest  corner  of  Elmira  and  Law- 
rence streets  in  the  city  of  Mobile.  The  ac- 
tion is  to  collect  from  the  agents  the  rent 
of  the  three  houses  last  above  mentioned. 

Frederick  G.  Bromberg,  of  Mobile,  for  ap- 
pellants. Sullivan  &  Stallworth,  of  Mobile, 
for  appellees. 

MAYFIELD,  J.  The  sole  question  involv- 
ed In  this  suit  is  whether  the  title  to  a  given 
house  and  lot  passed,  under  specific  devises, 
to  two  of  her  children,  or  whether  it  passed, 
under  the  residue  clause  of  the  will,  to  all 
the  children  and  grandchildren  of  the  testa- 
trix. The  correct  decision  of  this  question 
depends  upon  the  proper  construction  of  the 
will  of  the  testatrix,  Ann  McEvoy. 

It  is  undoubted,  and  not  denied,  that  the 
title  to  this  lot  passed,  either  under  the  spe- 
cial devises,  or  by  the  general  residue  clause. 

It  is  not  denied,  and  cannot  be  doubted, 
that  if  the  testatrix  had  died  at  the  date 
of  the  making  of  the  will,  the  title  to  the 
lot  in  question  would  have  passed  by  the 
specific  devises  to  the  two  children.  It  is 
claimed  by  the  appellants  that  this  construc- 
tion and  effect  is  prevented  by  reason  of  the 
fact  that  the  testatrix,  subsequent  to  the 
making  of  the  will,  built  the  house  in  ques- 
tion on  a  part  of  the  two  lots  described  in 
the  two  specific  devises,  and  thereby  created 
a  third  lot  which  did  not  pass  by  the  specific 
devises,  but  by  the  general  residuary  clause. 
Appellants'  contention  is  well  stated  by  their 
counsel  as  follows:  "The  point  involved  in 
the  case  is  a  contention  on  the  part  of  ap- 
pellants, who  are  minors,  that  after  the  ex- 
ecution of  the  will  by  their  grandmother  in 
1903,  the  testatrix,  by  cutting  off  the  south 
end  of  two  lots  of  land,  which  had  been 
devised,  respectively,  to  Elizabeth  McEvoy 
and  James  McEvoy,  two  other  coheirs  of  the 
testatrix  with  appellants,  each  of  which  had 
a  house  upon  it  in  1905,  and  building  a  house 
upon  the  third  lot  so  cut  off,  created  a  third 
lot  distinct  and  separate  from  the  two  lots 


to  which  it  originally  belonged  as  a  com- 
ponent part  thereof,  and  which  third  lot  be- 
came part  of  the  residuary  estate  of  the  de- 
ceased at  the  time  of  her  death,  which  oc- 
curred in  1908." 

[1]  We  cannot  concur  with  counsel  in 
this  contention.  Counsel  bases  his  conten- 
tion upon  the  rule  of  construction  of  wills, 
that  the  will  speaks  as  from  the  death  of 
the  testator,  and  not  as  from  the  date  of  the 
making  of  this  will.  This  is  a  well-accepted 
and  an  oft-repeated  rule;  but  this  rule,  like 
most  other  rules,  is  not  without  limitations. 

[2]  There  is  another  rule  of  construction 
of  wills,  as  ancient  authentic,  and  just  as 
the  one  above  referred  to,  and  this  last-men- 
tioned rule  is  often  stated  to  be  the  first 
and  most  important  one.  It  is  that  "the  in- 
tention of  the  testator,  if  not  inconsistent 
with  the  law  nor  with  public  policy,  must 
control."  If,  therefore,  we  can  ascertain  the 
intent  of  the  testator,  we  should  give  effect 
to  it  unless  the  will  runs  counter  to  the 
law,  or  is  against  public  policy. 

[3]  Thus  construing  the  will  in  this  case  as 
a  whole,  we  have  no  doubt  that  it  was  the 
intention  of  the  testatrix,  when  she  made 
the  will,  and  also  when  she  died,  that  the 
land  in  question  should  pass  under  the  two 
specific  devises,  and  not  under  the  general 
residuary  clause. 

The  residuary  clause  was  never  intended 
to  dispose  of  property  which  was  specifically 
disposed  of  in  other  clauses  of  the  will.  But 
for  the  improvement  of  the  land  mentioned 
in  the  two  devises,  by  the  building  of  anoth- 
er house  on  parts  of  it  there  would  be  no 
color  for  the  claim  that  any  part  of  it  pass- 
ed under  the  general  residuary  clause.  If 
the  testatrix  had  reserved  the  two  lots  in 
question,  and  out  of  them  made  a  dozen  lots, 
and  built  a  house  on  each,  then,  nothing 
further  appearing,  it  would  be  unnatural, 
we  think,  to  hold  that  ten  of  these  lots  were 
thereby  taken  out  of  the  special  devises  and 
passed  under  the  general  residuary  clause. 
Hence  we  fully  agree  with  the  trial  court  in 
holding  that  the  land  in  question,  including 
the  house  placed  thereon  by  the  testatrix 
after  the  making  of  her  will,  passed  under 
the  special  devises,  and  not  under  the  gen- 
eral residuary  clause,  and  therefore  sustain 
his  giving  of  the  affirmative  charge  in  favor 
of  the  defendants,  appellees  here. 

Affirmed. 

McCLELLAN,  SAYRB,  and  SOMER- 
VILLE,  JJ.,  concur. 
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SOSA  et  aL  t.  PETTEWAT. 

(Supreme  Court  of  Florida.    Jan.  20,  1914. 
Headnotes  Filed  March  4,  1914.) 

(Syllabus  fry  the  Court.) 

L  Building  and  Loan  Associations  (|  83*) 

—Loans— Ustjmoub  Contract. 

Where  an  alleged  building  and  loan  associa- 
tion made  a  loan  to  the  appellants,  but  there 
was  no  competitive  bidding  for  the  amount  loan- 
ed as  required  by  the  statute  (section  2739,  Gen. 
Stats,  of  1906),  and  where  the  amounts  cove- 
nanted to  be  paid  weekly  by  appellants  as  dues 
on  the  loan,  and  premium  and  interest  thereon, 
in  the  aggregate  exceeded  10  per  cent  per  an- 
num on  the  amount  borrowed,  the  transaction 
does  not  come  within  the  proviso  of  section 
3105,  General  Statutes  of  1906,  and  is  usurious. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  SI  43-47,  49-59; 
Dec  Dig.  f  33.*] 

2.  Building  and  Loan  Associations  (§  42*) 
—Building  and  Loan  Association  —  Fjp- 
iect  of  Insolvency. 

The  fact  that  an  alleged  building  and  loan 
association  has  become  insolvent  and  is  in  the 
bands  of  a  receiver,  does  not  prevent  the  appli- 
cation of  the  usury  statute  of  this  state,  m  a 
suit  by  the  receiver  to  foreclose  a  mortgage  giv- 
en to  the  association  to  secure  the  payment  of 
a  weekly  sum  of  money  as  dues,  interest,  and 
premium,  which  in  the  aggregate  exceed  10  per 
cent  per  annum. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  IS  63,  66,  86-88; 
Dec  Dig.  f  42.*] 

Appeal  from  Circuit  Court,  Hillsborough 
County;  F.  M.  Robles,  Judge. 

Bill  by  G.  A  Petteway,  as  receiver,  etc., 
against  CalUe  E..  Sosa  and  another.  From 
an  order  sustaining  an  exception  to  that  part 
of  the  answer  setting  up  defensive  matter,, 
defendants  appeal.  Reversed. 

M.  G.  Gibbons,  of  Tampa,  for  appellants. 
McMullen  &  McMullen,  of  Tampa,  for  appel- 
lee. 

HOOKER,  J.  On  the  24th  of  June,  1913, 
G.  A  Petteway,  as  receiver  of  the  Ybor  City 
Building  &  Loan  Association,  a  corporation  or- 
ganized and  existing  under  the  laws  of  Flori- 
da, filed  his  bill  of  complaint  against  appel- 
lants, Callle  E.  Sosa  and  her  husband,  Anto- 
nio Sosa.  The  allegations  of  the  bill  essen- 
tial to  be  considered  are  that  the  appellants, 
being  desirous  of  procuring  a  loan  from  the 
Ybor  City  Building  &  Loan  Association  of 
$2,200,  on  the  23d  of  October,  1907,  made  an 
application,  alleging  they  owned  a  lot  and  22 
shares  of  stock,  upon  which  they  offered  to 
give  a  first  mortgage  to  secure  the  loan,  and 
in  all  things  to  comply  with  the  constitution 
and  by-laws  of  the  association  as  long  as 
they  were  members.  The  loan  was  made, 
and  the  mortgage  which  appellee  seeks  to 
foreclose  was  executed  and  delivered,  and 
the  22  shares  of  stock  were  transferred  to 
the  association,  on  the  5th  of  November,  1907. 
Antonio  Sosa  at  the  same  time  gave  a  bond, 
reciting  the  foregoing  facts,  and  covenanting 
to  pay  the  association  not  less  than  $3.30  as 
dues  on  said  loan,  and  the  sum  of  $3.30  as 


premium  on  said  loan,  and  a  sum  of  not  less 
than  $2.20  as  interest  on  said  loan,  on  each 
and  every  Saturday  of  each  and  every  year, 
after  the  date  of  said  bond,  until  the  said 
shares  borrowed  on  should  be  fully  matured, 
all  of  which  appears  by  Exhibit  B,  made  a 
part  of  the  bill.  The  bill  alleges  his  proper 
execution  of  the  mortgage  on  the  lot  of  hand. 
The  mortgage  is  subject  to  a  defeasance  on 
the  payment  of  the  interest,  dues,  and  pre- 
miums as  installments  on  the  stock  until  the 
stock  shall  be  fully  matured  under  the  by- 
laws of  the  association,  fines,  assessments, 
taxes,  and  other  covenants,  then  the  mort- 
gage to  be  void.  The  mortgage  Is  made  a  part 
of  the  bill.  The  bill  alleges  that  appellants 
paid  to  the  association  as  dues  upon  the 
stock  $857;  that  they  paid  $857  as  premium, 
and  as  interest  $571.80.  The  bill  alleges 
that,  the  building  and  loan  association  be- 
coming Insolvent  on  the  7th  of  May,  1913,  the 
orator  was  appointed  receiver  of  said  asso- 
ciation in  the  suit  of  'Mary  Coe  Thompson  et 
aL  v.  Ybor  City  Building  &  Loan  Association, 
and  has  qualified  and  entered  upon  the  du- 
ties as  such  receiver  with  Intention  to  collect 
all  indebtedness  due  the  association,  pay  all 
debts  due  by  it  and  to  distribute  the  assets 
among  the  stockholders;  that  the  purpose  of 
the  association  was  thereby  defeated,  and 
contracts  between  borrowing  stockholders 
and  the  association  terminated;  that  orator 
therefore  charged  the  defendants  with  the 
sum  of  $2,200,  the  amount  of  the  loan,  and 
computed  the  interest  thereon  at  8  per  cent 
from  date  of  loan,  to  wit,  5th  of  November, 
1907,  which  amounts  to  $965.56,  principal  and 
interest,  amounting  to  $3,165.56,  and  credit- 
ed $571.80  Interest  paid,  and  $857  premium 
paid,  a  total  of  $1,428.80,  to  be  credited  upon 
the  loan,  leaving  a  balance  due  thereon  of 
$1,736.76;  that  the  sum  of  $857  paid  as  dues 
on  stock  will  be  taken  account  of  when  the 
pro  rata  Interest  of  Antonio  Sosa  is  ascer- 
tained. Orator  demanded  $1,736.76  of  de- 
fendants, and  they  refused  to  pay  any 
amount,  and  he  therefore  sues,  and  asks  costs 
and  attorney's  fees. 

The  answer  admits  the  application  for  the 
loan  of  $2,200,  the  execution  of  the  bond  and 
mortgage,  the  insolvency  of  the  association, 
and  the  appointment  of  appellee  as  receiver. 
It  alleges  that  for  a  long  time  prior  to  the 
making  of  this  loan  the  Ybor  City  Building  & 
Loan  Association  had  abandoned  the  build- 
ing and  loan  plan  of  doing  business  as  pro- 
vided by  the  Laws  of  Florida,  in  that  it  did 
not  loan  money  upon  the  basis  of  competitive 
bidding,  but  lent  its  money  on  the  basis  of 
requiring  the  borrower  to  pay  certain  stipu- 
lated amounts  per  centum  of  premium  and 
interest  fixed  by  the  association  at  the  time 
of  making  a  loan,  without  any  competitive 
bidding,  and  without  offering  or  affording 
the  stockholder  any  opportunity  of  bidding 
for  the  opportunity  of  receiving  a  loan;  that 
it  bad  abandoned  its  charter  of  a  building 
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and  loan  association  for  every  purpose  except 
the  Issuance  of  stock  payable  in  weekly  in- 
stallments, and  making  of  loans  payable  in 
weekly  installments,  and  such  loans  were  al- 
most exclusively  made  to  nonstockholders, 
so  that  the  association  was  in  reality  con- 
ducted as  a  money-lending  enterprise  for  the 
purpose  of  securing,  as  it  customarily  did, 
usurious  interest;  that  for  more  than  four 
years  before  their  application  was  made  it 
had  abandoned  holding  any  meeting  of  its 
directors;  that  its  entire  business  was  con- 
ducted and  managed  by  Silas  L.  Biglow,  who 
made  no  reports  to  the  directors  or  stock- 
holders, and  conducted  the  business  for  the 
receipt  and  lending  of  money  payable  in 
weekly  installments;  that  applicants  desiring 
a  loan  applied  to  Silas  L.  Biglow,  who  re- 
quired defendants  to  sign  the  application, 
bond,  and  mortgage  described  in  the  bill,  so 
as  to  make  the  loan  take  the  form  of  the 
building  and  loan  association  plan  under  the 
laws  of  Florida ;  that  neither  of  applicants 
was  a  stockholder,  and  never  intended  to  be- 
come stockholders,  in  said  association;  that 
said  association  continuously  did  business 
on  the  same  plan  as  with  them,  and  also  cus- 
tomarily engaged  in  lending  money  at  fixed 
rates  of  interest  from  8  per  cent  upwards, 
without  any  regard  to  the  building  and  loan 
association  plan  as  contemplated  by  the  laws 
of  Florida;  that  they  were  foreigners,  and 
not  familiar  with  the  Florida  law  regarding 
the  operation  of  building  and  loan  associa- 
tions; that  it  was  never  intended  to  deliver 
the  22  shares  of  stock  to  Antonio  Sosa — he 
did  not  pay  for  it,  and  it  was  only  issued  to 
attempt  to  comply  with  the  law  of  Florida  re- 
lating to  building  and  loan  associations. 

The  answer  sets  up  that  the  contract  set 
forth  in  the  bill  of  complaint  was  usurious, 
Inasmuch  as  the  weekly  interest  and  premi- 
um amounts  to  $5.50  per  week,  or  26  per 
centum  per  annum  for  the  use  of  the  money 
loaned,  which  is  usurious;  that  the  loans  to 
appellants  and  others  were  made  without 
competitive  bidding,  but  on  the  basis  of  fixed 
rates  of  payment  per  week,  and  all  borrowers 
were  required  to  pay  the  same.  The  answer 
further  alleges  that  the  so-called  premium 
,  in  contract  of  loan  is  not  properly  a  premium 
within  the  meaning  of  the  law  relating  to 
building  and  loan  associations;  that  the  pre- 
mium permitted  to  be  charged  is  a  lump  sum 
deducted  from  the  principal  at  the  time  of 
the  loan,  and  not  amounts  to  be  paid  periodi- 
cally during  the  life  of  the  loan,  and  the 
amount  only  determined  by  the  time  it  takes 
to  pay  off  the  loan.  The  answer  alleges  that 
prior  to  the  appointment  of  the  receiver  ap- 
pellants had  paid  on  the  land  and  mortgage 
$2,288,  the  last  payment  being  made  on  the 
18th  of  January,  1913,  at  which  time  appel- 
lants had  no  knowledge  that  the  association 
was  Insolvent,  and  that  the  amount  paid  is 
more  than  they  should  have  been  required  to 
pay,  and  that  appellee  is  not  entitled  to  re- 


cover of  appellants  any  further  sum.  The 
foregoing  sets  forth  the  substance  of  the 
answer.  All  of  the  answer  setting  up  defen- 
sive matter  was  excepted  to,  and  the  excep- 
tion sustained,  on  the  5th  of  September, 
1913.  An  appeal  from  this  order  was  taken 
to  this  court. 

[1, 2]  There  can  be  no  doubt,  if  the  facts  set 
up  in  the  answer  are  true,  that  the  transac- 
tion between  the  appellants  and  the  Ybor  City 
Building  &  Loan  Association  was  a  usurious 
one,  providing  for  more  than  10  per  cent  in- 
terest per  annum.  It  is  alleged  in  the  an- 
swer there  was  no  competitive  bidding  as  re- 
quired by  the  statute  in  making  the  loan. 
If  this  is  true,  the  Ybor  City  Building  & 
Loan  Association  is  not  such  an  institution 
as  comes  within  the  proviso  of  section  3105, 
General  Statutes  of  1906.  Bettis  v.  Tampa 
Real  Estate  Exchange  &  Loan  Ass'n,  62  Fla. 
435,  56  South.  499.  We  think,  therefore,  the 
circuit  judge  erred  In  sustaining  the  excep- 
tion which  embraced  all  the  defensive  mat- 
ter contained  therein.  The  principal  conten- 
tion here  is  in  regard  to  rules  which  should 
apply  in  such  a  case  in  the  settlement  with 
the  mortgagors  by  the  receiver.  It  is  con- 
tended by  the  appellee  that  the  association 
being  insolvent  he  Is  authorized  to  deal  with 
mortgagors  without  regard  to  the  effect  of 
the  usury  statute,  and  is  entitled  to  charge 
the  legal  rate  of  interest  on  the  principal 
sum  borrowed  from  date.  The  rule  laid 
down  in  Post  v.  Building  &  Loan  Ass'n,  97 
Tenn.  408,  37  S.  W.  216,  34  L.  R  A.  201,  is 
invoked  to  sustain  this  contention.  It  ap- 
pears, however,  that  the  usury  statute  of 
Tennessee  is  unlike  ours.  It  does  not  pro- 
vide a  forfeiture  of  all  interest  as  ours  does, 
but  only  that  part  which  is  usurious,  and  al- 
lows a  recovery  of  interest  at  the  legal  rate. 
Section  2710,  Code  of  Tenn.  1884.  We  are 
governed  by  our  own  statutes,  and,  where  a 
contract  is  usurious,  no  Interest  can  be  col- 
lected. If  the  allegations  of  the  answer  are 
proven  to  be  true,  among  others,  that  there 
was  no  stock  issued,  and  none  intended  to  be 
issued,  and  that  this  was  only  a  device  to 
evade  the  usury  laws,  then  it  would  seem 
that  all  the  payments  made  by  the  appellants 
should  be  credited  on  the  principal  debt  But 
if  stock  was  actually  Issued,  or  it  was  in- 
tended it  should  be  issued,  payments  made  as 
dues  on  stock  should  not  be  credited  on  the 
principal  debt  but  should  be  applied  to  the 
stock,  and  in  that  event  appellants  would  be 
entitled  to  a  pro  rata  share  of  the  proceeds 
of  the  stock  in  the  final  settlement  by  the 
receiver. 

We  are  of  the  opinion  the  exceptions  to  the 
answer  should  not  have  been  sustained,  and 
therefore  the  order  appealed  from  is  re- 
versed. 

SHACKLEFORD,  C.  J.,,  and  TAYLOR. 
COCKRELL,  and  WHITFIELD,  JJ.,  concur. 
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GUNN  v.  CITY  OF  JACKSONVILLE. 
(Supreme  Court  of  Florida.    Jan.  27,  1914.) 

(Syllabus  ly  the  Court.) 

1.  Trial  (8  178*) — Direction  of  Verdict— 
Evidence. 

The  considerations  and  legal  principles 
that  guide  the  judicial  discretion  in  directing  a 
verdict  and  in  granting  a  new  trial  on  the  evi- 
dence are  not  the  same. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8{  401-403 ;  Dec  Dig.  8  178.*] 

2.  Trial  (8  178*)— Direction  of  Verdict. 

In  directing  a  verdict,  the  court  is  govern- 
ed practically  by  the  same  rules  that  are  ap- 
plicable in  demurrers  to  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  401-403 ;  Dec  Dig.  8  178.*] 

3.  Trial  (8  178*)— Motion  to  Direct  Ver- 
dict— Effect  as  Admission. 

A  party  in  moving  for  a  directed  verdict 
admits,  not  only  the  facts  stated  in  the  evi- 
dence adduced,  but  also  admits  every  conclusion 
favorable  to  the  adverse  party  that  a  jury 
might  fairly  and  reasonably  infer  from  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  401-403-;  Dec.  Dig.  8  178.*] 

4.  Trial  (88  139,  142*)— Direction  of  Ver- 
dict—Evidence. 

Where  on  the  evidence  adduced  there  is 
room  for  a  difference  of  opinion  between  rea- 
sonable  men  as  to  the  existence  of  facts  from 
which  an  ultimate  fact  is  sought  to  be  estab- 
lished, or  where  there  is  room  for  such  differ- 
ences as  to  the  inferences  which  might  be 
drawn  from  conceded  facts,  the  court  should 
submit  the  case  to  the  jury  tor  their  finding,  as 
it  is  their  conclusion,  in  such  cases,  that  should 
prevail,  and  not  primarily  the  views  of  the 
judge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

s»  ny*3]2* 8331  337~341, 305 ;  Dec*  88 

5.  Trial  (8  171*) — Direction  of  Verdict- 
Discretion. 

The  duty  devolving  upon  the  court  in  ref- 
erence to  directing  a  verdict  on  the  evidence 
may  become,  in  many  cases,  one  of  delicacy, 
and  it  should  be  cautiously  exercised. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  396 ;  Dec.  Dig.  8  171.*] 

0.  Electricity  (8  13*)— Master  and  Servant 
(J  119*)  — Safety  of  Emplote  — Duty  of 
Master. 

Electricity  is  an  invisible  force,  highly  dan- 
gerous in  its  use,  and  those  who  employ  others 
where  electricity  or  other  dangerous  agencies 
are  used  should  exercise  such  care  for  the  safe- 
ty of  the  employes  as  is  commensurate  with  the 
dangers  involved  and  the  competency  of  the 
employes. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Cent  Dig.  8  6;  Dec  Dig.  8  i3;*  Master  and 
Servant,  Cent  Dig.  8  210;  Dec  Dig.  8  119.*] 

7.  Master  and  Servant  (§  284*>— Direction 
of  Verdict— Evidence— Master  and  Serv- 
ant. 

Where  there  is  substantial  evidence  upon 
which  a  finding  and  judgment  may  lawfully  be 
for  one  party,  a  judgment  entered  on  a  directed 
verdict  for  the  other  party  may  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  1000-1090,  1092-1132; 
Dec  Dig.  8  284.*] 

Error  to  Circuit  Court,  Duval  County; 
R.  M.  Call,  Judge. 


Action  for  personal  injuries  by  Edward 
O.  Gunn  against  the  City  of  Jacksonville. 
Judgment  for  defendant  on  directed  verdict, 
and  plaintiff  brings  error.  Reversed. 

Alex.  St.  Clair-Abrams,  of  Jacksonville,  for 
plaintiff  in  error.  P.  H.  Odom,  of  Jackson- 
ville, for  defendant  in  error. 

WHITFIELD,  J.  In  eight  counts  using 
varying  language  the  declaration  alleges 
that  the  city  owned,  controlled,  managed, 
and  operated  an  electric  plant  located  in  a 
certain  building  in  said  city ;  that  Gunn  was 
in  the  employ  of  the  city  in  said  building  to 
work  in  and  about  said  electric  light  plant ; 
that  while  Gunn  was  engaged  in  performing 
his  duties  in  said  electric  light  plant  at 
night,  by  reason  of  the  carelessness  and  neg- 
ligence of  the  defendant,  under  stated  cir- 
cumstances, in  leaving  the  ends  of  its  wires 
without  insulation,  and  said  wires  being 
charged  with  electricity,  the  plaintiff,  Gunn, 
received  an  electric  shock  which  injured 
him.  The  case  was  tried  on  issues  of  not 
guilty,  of  contributory  negligence,  and  of 
assumed  risk.  There  was  also  a  special 
plea,  averring  the  machinery  was  purchased 
from  a  reputable  manufacturer,  and  was  of 
the  newest  and  best  type  of  machinery  for 
the  purpose;  but  this  special  plea  was  ap- 
parently not  utilized  in  the  trial,  and  it  may 
well  be  eliminated  as  not  essential  to  a  prop- 
er determination  of  the  negligence  alleged. 
Upon  the  conclusion  of  the  plaintiffs  testi- 
mony, the  court  directed  a  verdict  for  the 
defendant,  and  a  writ  of  error  was  taken 
by  the  plaintiff  to  the  judgment  entered  on 
such  directed  verdict  The  burden  of  prov- 
ing the  negligence  alleged  was  upon  the 
plaintiff,  and  the  burden  of  proving  the  mat- 
ters set  up  in  avoidance  of  liability  was  upon 
the  defendant.  If  the  specially  pleaded  de- 
fensive matters  sufficiently  appear  in  the 
evidence  adduced  by  the  plaintiff,  the  de- 
fendant may  have  the  benefit  thereof  In  ap- 
propriate proceedings. 

It  is  contended  that  the  plaintiff's  evidence 
proves  contributory  negligence,  and  also 
proves  that  the  plaintiff  assumed  the  risks 
that  resulted  in  his  injury,  and  that  such 
proofs  are  so  complete  that  the  trial  court 
committed  no  error  in  directing  a  verdict  for 
the  defendant  at  the  conclusion  of  the  plain- 
tiff's testimony. 

If  it  be  conceded  that  the  plaintiff's  evi- 
dence tends  to  show  contributory  negligence 
and  assumed  risk,  it  cannot  fairly  be  said  on 
this  record  that  the  defendant's  affirmative 
pleas  have  been  conclusively  proven,  or  that 
reasonable  men  may  not  differ  as  to  the 
probative  force  and  effect  of  the  evidence  ad- 
duced. 

When  it  is  clear  that  no  error  was  com- 
mitted by  the  trial  court  in  directing  a  ver- 
dict for  one  of  the  parties,  an  appropriate 
judgment  rendered  on  such  directed  verdict 
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will  not  be  disturbed.  Tedder  v.  Fralelgb:- 
Lines-Smith  Co.,  55  Fla.  496,  46  South.  419; 
Wade  v.  Louisville  &  N.  R.  Co.,  54  Fla.  277, 
45  South.  472;  Bass  v.  Ramos,  58  Fla.  161, 
50  South.  945,  188  Am.  St  Rep.  105;  Wil- 
son v.  Johnson,  51  Fla.  370,  41  South.  395; 
Stone  v.  Citizens'  State  Bank,  64  Fla.  456, 
59  South.  945;  Mugge  y.  Jackson,  53  Fla. 
323,  43  South.  91;  Investment  Co.  v.  True- 
man,  63  Fla.  184,  57  South.  663;  Bell  v. 
Niles,  61  Fla.  114,  55  South.  392. 

[1-1]  The  considerations  and  legal  prin- 
ciples that  guide  the  judicial  discretion  in 
directing  a  verdict  and  in  granting  a  new 
trial  on  the  evidence  are  not  the  same. 
Florida  East  Coast  Railway  v.  Hayes,  64 
South.  274,  decided  at  the  last  term.  In  di- 
recting a  verdict  the  court  is  governed  by 
practically  the  same  rules  that  are  applicable 
in  demurrers  to  evidence.  A  party  in  mov- 
ing for  a  directed  verdict  admits,  not  only 
the  facts  stated  in  the  evidence  adduced,  but 
also  admits  every  conclusion  favorable  to  the 
adverse  party  that  a  jury  might  fairly  and 
reasonably  infer  from  the  evidence.  6  Ency. 
PL  &  Pr.  692  et  seq.  The  statute  enacts 
that:  "If,  *  •  •  after  all  the  evidence 
shall  have  been  submitted  on  behalf  of  a 
plaintiff  in  any  civil  case,  it  be  apparent 
*  *  *  that  no  evidence  has  been  sub- 
mitted upon  which  the  Jury  could  lawfully 
find  a  verdict  for  the  plaintiff,  the  judge 
may  then  direct  the  Jury  to  And  a  verdict 
for  the  defendant ;  and  if,  after  all  the  evi- 
dence of  all  the  parties  shall  have  been  sub- 
mitted, it  be  apparent  to  the  Judge  •  *  * 
that  no  sufficient  evidence  has  been  submit- 
ted upon  which  the  Jury  could  legally  find  a 
verdict  for  one  party,  the  Judge  may  direct 
the  Jury  to  find  a  verdict  for  the  opposite 
party."  Chapter  6220,  Acts  of  1911.  Under 
this  statute  unless  "it  be  apparent  to  the 
Judge  that  no  sufficient  evidence  has  been 
submitted  upon  which  the  Jury  could  legally 
find"  for  one  party,  the  court  is  not  author- 
ized to  direct  a  verdict  for  the  opposite  party. 
The  action  of  the  court  under  the  statute 
should  be  such  as  not  to  invade  the  organic 
"right  of  trial  by  Jury."  When  tbe  facts  are 
not  in  dispute,  and  the  evidence,  with  all  the 
inferences  that  a  jury  may  lawfully  deduce 
from  it,  does  not,  as  matter  of  law,  have  a 
tendency  to  establish  the  cause  of  action  al- 
leged, the  judge  may  direct  a  verdict  for  the 
defendant  But  the  court  should  never  di- 
rect a  verdict  for  one  party  unless  the  evi- 
dence is  such  that  no  view  which  the  Jury 
may  lawfully  take  of  it  favorable  to  the  op- 
posite party  can  be  sustained  under  the  law. 
Where  there  Is  room  for  a  difference  of 
opinion  between  reasonable  men  as  to  the 
existence  of  facts  from  which  an  ultimate 
fact  is  sought  to  be  established,  or  where 
there  Is  room  for  such  differences  as  to  the 
inferences  which  might  be  drawn  from  con- 
ceded facts,  the  court  should  submit  the  case 
to  the  jury  for  their  finding,  as  it  is  their 
conclusion,  in  such  cases,  that  should  pre- 


vail, and  not  primarily  the  views  of  the 
Judge.  In  an  action  for  negligence,  where 
there  Is  any  substantial  testimony  from 
which  the  jury  could  find  the  issues  in 
favor  of  the  plaintiff,  a  peremptory  charge  for 
the  defendant  should  not  be  given.  A  case 
should  not  be  taken  from  the  Jury  by  di- 
recting a  verdict  for  the  defendant  on  the 
evidence,  unless  the  conclusion  follows  as 
matter  of  law  that  no  recovery  can  be  law- 
fully had  upon  any  view  taken  of  facts  that 
the  evidence  tends  to  establish.  The  credi- 
bility and  probative  force  of  conflicting  tes- 
timony should  not  be  determined  on  a  mo- 
tion for  a  directed  verdict  The  duty  de- 
volving upon  the  court  In  reference  to  direct- 
ing a  verdict  on  the  evidence  may  become,  in 
many  cases,  one  of  delicacy,  and  it  should  be 
cautiously  exercised.  Rogers  v.  Meinhardt, 
37  Fla.  480,  19  South.  878;  Florida  Cent  * 
P.  R  Co.  v.  Williams,  37  Fla.  406,  20  South. 
558;  Johnson  v.  Louisville  &  N.  R  Co.,  59 
Fla.  305,  52  South.  195 ;  Hammond  v.  Jack- 
sonville Electric  Co.,  63  South.  709,  decided 
at  the  last  term ;  Jacksonville  Terminal  Co. 
v.  Smith,  64  South.  354,  decided  at  this  term; 
Kreigh  v.  Westinghouse,  C.  K.  &  Co.,  214 
U.  S.  249,  29  Sup.  Ot  619,  53  I*  Ed.  984; 
Delk  v.  St  Louis  &  S.  F.  R.  Co.,  220  U.  8. 
580,  31  Sup.  Ct  617,  55  L.  Ed.  590;  King 
v.  Cooney-Eckstein  Co.,  66  Fla.  — ,  63  South. 
659;  Starks  v.  Sawyer,  56  Fla.  596,  47  South. 
513;  Smith  v.  Klay,  47  Fla.  216,  36  South. 
54;  Hillsborough  Grocery  Co.  v.  Leman,  51 
Fla.  203,  40  South.  680;  Florala  Saw  Mill 
Co.  v.  Smith,  55  Fla.  447,  46  South.  332; 
German-American  Lumber  Co.  v.  Brock,  55 
Fla.  577,  46  South.  740;  McElnnon  v.  John- 
son, 57  Fla.  120,  48  South.  910. 

[I]  Electricity  Is  an  invisible  force,  highly 
dangerous  in  Its  use,  and  those  who  employ 
others  to  work  where  electricity  or  other 
dangerous  agencies  are  used,  should  exercise 
such  care  for  the  safety  of  the  employes  as 
is  commensurate  with  the  dangers  involved 
and  the  competency  of  the  employes.  See 
Jacksonville  Electric  Co.  v.  Sloan,  52  Fla. 
257,  42  South.  516;  Goulding  Fertilizer  Co. 
v.  Watts,  63  Fla.  155,  58  South.  362 ;  Flowers 
v.  Louisville  &  N.  R  Co.,  55  Fla.  603,  46 
South.  718 ;  Escambia  County  Electric  Light 
&  Power  Co.  v.  Southertand,  61  Fla.  167,  55 
South.  83. 

[7]  There  was  substantial  evidence  that  at 
least  tended  to  prove  the  issues  in  favor  of 
the  plaintiff;  and  it  cannot  be  said  on  this 
record  that  a  finding  for  the  plaintiff  on  the 
evidence  would  be  unlawful;  therefore  a 
directed  verdict  for  the  defendant  was  error. 

Assignments  of  error  based  on  the  plead- 
ings do  not  appear  to  be  material.  Pleas 
should  state  ultimate  facts,  not  phases  of 
contemplated  evidence. 

The  judgment  is  reversed. 

SHACKLEFORD,  a  J.,  and  TAYLOR, 
COCKKELL,  and  HOCKER  JJ.,  concur. 
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GAMBLE  r.  MALSBY. 
(Supreme  Court  of  Florida.   Jan.  27,  1914.) 

(Syllabus  by  the  Court.) 

Bills  and  Nona  (|  473*)— Pleading— De- 

mubreb — Negotiability. 

In  an  action  at  law  upon  two  promissory 
notes,  brought  by  the  assignee  of  the  payee 
against  the  maker  of  the  notes,  in  which  a  de- 
murrer was  sustained  to  the  pleas  of  the  de- 
fendant, it  is  immaterial  whether  such  instru- 
ments were  negotiable  under  the  negotiable  in- 
struments law  or  not,  when  the  pleas  fail  to 
show  any  meritorious  defense  against  the 
payee  in  such  instruments,  irrespective  of  nego- 
tiability, and  the  demurrer  to  such  pleas  was 
properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  gg  1503-1507,  1555;  Dec 
Dig.  {  473.*] 

Error  to  Circuit  Court,  Alachua  County; 
J.  T.  Wills,  Judge. 

Action  by  Marvin  Malsby,  doing  business 
as  the  Malsby  Machinery  Company,  against 
J.  G.  Gamble.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

See,  also,  64  South.  1022. 

A.  H.  ft  Roswell  King,  of  Jacksonville,  for 
plaintiff  In  error.  Hampton  ft  Hampton,  of 
Gainesville,  for  defendant  In  error. 

SHACKLEFORD,  C.  J.  The  defendant  In 
error  instituted  an  action  at  law  against  the 
plaintiff  In  error  upon  two  written  instru- 
ments, alleged  to  be  promissory  notes,  and  to 
have  been  executed  by  the  plaintiff  in  error 
to  the  order  of  A.  B.  Farquar  Company,  Lim- 
ited, of  York,  Pa.,  and  to  have  been  indorsed 
before  maturity  by  the  payee  therein  to  the 
defendant  in  error.  The  plaintiff  filed  11 
pleas,  to  which  the  defendant  in  error  inter- 
posed a  demurrer,  addressed  to  all  of  them, 
which  was  sustained,  and,  the  plaintiff  in  er- 
ror declining  to  plead  further,  default  was 
entered  against  him,  and  the  cause  referred 
to  a  jury  to  assess  the  damages.  A  verdict 
was  rendered  In  favor  of  the  plaintiff  in  the 
court  below  for  the  sum  of  $929.57,  upon 
which  final  Judgment  was  entered  against  the 
defendant,  which  Judgment  is  brought  here 
for  review.  Three  errors  are  assigned,  all 
of  which  are  argued  together,  and  we  shall 
so  treat  them.  We  see  no  occasion  to  copy 
any  of  the  pleadings.  The  main  contention 
here  between  the  parties  litigant  is  over 
the  negotiability  of  the  two  Instruments 
which  form  the  basis  of  the  action,  but,  in 
view  of  the  conclusion  which  we  have  reach- 
ed, it  becomes  unnecessary  to  determine  this 
point  Whether  such  instruments  are  nego- 
tiable or  not  under  what  is  known  as  the 
"Negotiable  Instruments  Law"  (Laws  1897, 
c.  4524;  Gen.  St  1906,  f§  2935-3046),  which 
has  been  adopted  in  this  state,  they  are  at 
least  assignable,  and,  as  Is  shown  by  the 
pleadings,  as  a  matter  of  fact,  they  were 
assigned  by  the  payee  therein  to  the  plaintiff. 
Sections  1365  and  1465  of  the  General  Stat- 


utes of  Florida  give  the  plaintiff,  as  such  as- 
signee, the  right  to  bring  an  action  thereon 
in  his  own  name.  If  the  pleas  which  the 
defendant  filed  fail  to  show  any  meritorious 
defense  as  against  the  payee  in  such  instru- 
ments, it  makes  no  difference  whether  such 
instruments  were  or  were  not  negotiable.  A 
careful  examination  of  such  pleas  discloses 
that  no  one  of  them  sets  up  such  defense. 
This  being  true,  the  demurrer  thereto  was 
properly  sustained,  and  the  Judgment  must 
be  affirmed. 

TAYLOR,  COCKRELL,  HOCKER,  and 
WHITFIELD,  JJ.,  concur. 


TAMPA  ft  J.  RY.  CO.  v.  CRAWFORD  et  al. 
(Supreme  Court  of  Florida.   Feb.  8,  1914.) 

(ByUabut  by  the  Court.) 

L  Negligence  (§  111*)— Railboads  (8  478*)— 

Fib es— Proximate  Cause. 

Where,  in  an  action  for  damages,  the  dec- 
laration, when  fairly  considered  as  an  entirety, 
stateB  facts  from  which  it  may  reasonably  be 
inferred  that  the  negligence  alleged  was  a  proxi- 
mate cause  of  the  stated  injury,  a  demurrer  ad- 
dressed to  that  point  is  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  182-184;  Dec  Dig.  g  111;*  Rail- 
roads, Cent  Dig.  §g  1698-1705;  Dec  Dig.  | 
478.*] 

2.  Appeal  anu  Ebbob  (gg  1048,  1050*)-Habm- 
less  Ebbob— Admission  of  Evidence. 

A  judgment  will  not  be  reversed  for  harm- 
less errors  in  rulings  on  the  admissibility  of  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1068,  1069,  4140-4145, 
4151,  4153-4160,  4166;  Dec  Dig.  gg  1048, 
1050.*] 

3.  Trial  (g  143*)— Evidence— Questions  op 
Law  and  Fact. 

While  the  legal  effect  of  evidence  is  a  ques- 
tion of  law  to  be  passed  upon  by  the  court  when 
properly  presented,  the  credibility  and  probative 
force  ox  conflicting  testimony  are  for  the  deter- 
mination of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  gg  342,  343 ;  Dec.  Dig.  g  143.*] 

4.  Appeal  and  Ebbob  (g  1001*)— Vebdiot  — 
Evidence. 

When  there  is  substantial  legal  evidence  to 
support  the  verdict  and  there  is  nothing  to  in- 
dicate that  the  jury  misapplied  the  law,  and  it 
does  not  appear  by  an  overwhelming  preponder- 
ance of  the  weight  of  the  evidence  or  other- 
wise that  the  Jury  were  not  governed  by  the  evi- 
dence in  making  their  finding,  the  appellate 
court  will  not  reverse  the  judgment  on  the 
ground  that  the  verdict  is  not  supported  by 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3922,  3928-3934;  Dec  Dig. 
g  100L*] 

Error  to  Circuit  Court,  Alachua  County; 
J.  T.  Wills,  Judge. 

Action  for  damages  by  C  Y.  Crawford 
and  another,  partners  as  Crawford  ft  Davis, 
against  the  Tampa  &  Jacksonville  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed. 


Tot  other  eases  see  same 
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Hampton  &  Hampton,  of  Gainesville,  for 
plaintiff  in  error.  B.  G.  Baxter  and  W.  S. 
Broome,  both  of  Gainesville,  for  defendants 
in  error. 

WHITFIELD,  J.  Crawford  &  Davis 
brought  an  action  for  damages  and  alleged 
in  effect  that  they-  were  the  owners  of  a  cer- 
tain building  used  as  a  barn,  containing  116 
tons  of  hay,  etc.,  situated  within  a  short  dis- 
tance from  the  track  of  the  defendant  com- 
pany, and  that  the  defendant  railway  com- 
pany "negligently  and  carelessly  run  and  op- 
erated one  of  its  engines  over  and  along  its 
railroad  track  near  to  and  by  the  said  barn  of 
the  plaintiffs,  and  as  a  result  of  defendant's 
negligence  in  failing  to  perform  its  duty,  and 
provide  its  engines  with  proper  and  necessary 
appliances,  instruments,  and  spark  arresters, 
sparks  and  brands  of  fire  escaped  from  the 
smokestack  of  such  engine,  and  were  car- 
ried and  thrown  upon  and  ignited  said  barn 
of  the  plaintiffs,  and  said  barn  and  its  con- 
tents *  •  *  were  entirely  consumed  and 
destroyed."  A  demurrer  to  the  declaration 
was  overruled,  a  motion  for  compulsory 
amendment  was  denied,  a  plea  of  not  guilty 
was  filed,  and  at  the  trial  the  plaintiffs  ob- 
tained verdict  and  judgment  A  writ  of  er- 
ror was  taken. 

[1]  It  is  contended  that  the  demurrer  should 
have  been  sustained  because  the  declaration 
"does  not  allege  how  the  sparks  were  carried 
and  thrown  upon  the  building,"  and  that  the 
facts  alleged  do  not  show  that  any  negligence 
of  the  defendant  was  a  proximate  cause  of 
the  burning  of  the  building. 

A  declaration  in  an  action  at  law  should, 
by  direct  allegations  or  by  fair  inference 
from  direct  allegations,  contain  all  the  es- 
sentials of  a  cause  of  action.  When  negli- 
gence is  the  basis  of  recovery,  the  declara- 
tion should  contain  allegations  of  the  negli- 
gent act  or  omission  complained  of,  and  also 
allegations  of  the  injury  sustained,  and 
sbould  show  that  such  injury  was  the  proxi- 
mate result  of  the  negligence  alleged.  When 
the  declaration,  fairly  considered,  shows  that, 
the  negligence  therein  alleged  was  not  a  prox- 
imate cause  of  the  injury  stated,  an  approxi- 
mate demurrer  should1  be  sustained.  But 
when  fairly  considered  as  an  entirety,  If  the 
declaration  states  facts  from  which  it  may 
reasonably  be  inferred  that  the  negligence  al- 
leged was  a  proximate  cause  of  the  stated  in- 
jury, a  demurrer  addressed  to  that  point 
should  be  overruled.  German-American  Lum- 
ber Co.  v.  Brock,  65  Fla.  577,  46  South.  740; 
Leynes  v.  Tampa  Foundry  &  Mach.  Co.,  56 
Fla.  488,  47  South.  918;  Benedict  Pineapple 
Co.  v.  Atlantic  Coast  Line  R.  Co.,  55  Fla.  514, 
46  South.  732. 

The  allegation  that,  "as  a  result  of  defend- 
ant's negligence  •  *  •  in  falling  to  pro- 
vide its  engines  with  proper  and  necessary 
appliances,  instruments,  and  spark  arresters, 
sparks  and  brands  of  fire  escaped  from  the 
smokestack  of  such  engine,  and  were  car- 


ried and  thrown  upon  and  ignited  said  barn," 
is  fairly  susceptible  to  the  meaning  that,  "by 
reason  of  defendant's  negligence,  the  sparks 
and  brands  of  fire  escaped  from  the  smoke- 
stack, and  that  such  sparks  and  flre  brands 
so  negligently  allowed  to  escape,  and  by  the 
manner  of  such  escape,  and  the  ordinary  forc- 
es of  nature,  were  carried  and  thrown  upon 
and  ignited  such  barn."  Thus  construed,  the 
declaration  shows  that  the  alleged  negligence 
was  a  proximate  cause  of  the  stated  injury, 
since  the  ordinary  forces  of  nature  are  not 
an  independent  efficient  cause,  and  the  al- 
legation that  the  building  was  "within  a 
short  distance  from  the  track"  does  not  in- 
dicate that  the  sparks  and  fire  brands  could 
not  have  been,  by  the  manner  of  their  negli- 
gent escape  and  the  ordinary  forces  of  na- 
ture, "carried  and  thrown  upon  and  ignited 
said  barn."  As  the  defendant  could  not  have 
been  put  to  a  disadvantage  or  misled  to  its 
injury  by  the  pleading,  and  as  a  cause  of  ac- 
tion may  properly  be  shown  by  approximate 
proofs  under  the  allegations,  the  court  will 
not  be  held  in  error  for  overruling  the  de- 
murrer to  the  declaration.  See  Standard 
Phosphate  Co.  v.  Lum,  66  Fla.  — ,  63  South. 
429.  For  the  reason  stated,  the  court  will 
not  be  held  in  error  for  denying  a  motion 
for  a  compulsory  amendment  of  the  declara- 
tion. The  declaration  cannot  be  regarded  as 
entirely  definite  and  accurate,  but  the  court 
committed  no  reversible  error  in  permitting  it 
to  stand  for  purposes  of  trial  on  the  merits. 

[2]  At  the  trial  the  plaintiffs  offered  in  evi- 
dence a  letter  from  the  defendant's  agent  to 
its  general  manager  which  in  effect  contra- 
dicted the  testimony  of  the  agent  in  the  trial. 
The  introduction  of  the  letter  was  objected  to 
by  the  defendant  on  the  grounds  that:  (1) 
It  was  not  properly  in  the  custody  of  the 
plaintiffs;  (2)  it  is  the  property  of  defend- 
ant and  is  not  produced  in  the  manner  pre- 
scribed by  law  for  requiring  the  defendant 
to  produce  the  paper;  (3)  it  is  incompetent. 
The  means  used  by  the  plaintiffs  to  get  pos- 
session of  the  letter  did  not  affect  its  admis- 
sibility to  contradict  the  agent's  testimony 
given  on  the  trial.  In  his  testimony  the 
agent  stated  that  he  was  in  a  position  to  see 
whether  the  engine  "threw  sparks  or  not," 
and  that  "it  was  not  throwing  any  sparks." 
In  the  letter  written  to  the  general  manager 
of  the  defendant  company,  the  agent  stated 
that  he  "was  not  in  a  position  to  see  the 
engine,  therefore  am  unable  to  say  if  it  was 
or  was  not  throwing  sparks."  There  was  no 
error  in  admitting  the  letter  in  evidence  to 
contradict  the  testimony  of  the  writer. 

A  witness  for  the  defendant  testified  that 
he  had  been  an  engineer  for  the  defendant 
and  had  run  the  particular  engine  before  the 
fire,  but  had  "ceased  to  run  it  about  three  or 
four  months  before  the  flre,"  and  that  while 
he  ran  the  engine  "the  condition  of  the  cone 
was  all  right"  The  witness  also  testified 
that  he  had  written  a  letter  to  the  general 
manager  of  the  company  several  months  aft- 
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er  the  fire,  and  that  the  letter  related  to  the 
ash  pan  of  the  engine.  The  letter  was  admit- 
ted In  evidence  over  objections  that  it  was 
improperly  obtained  from  the  plaintiffs ;  that 
it  was  not  produced  in  the  manner  prescribed 
by  law,  and  does  not  come  from  the  proper 
source,  and  that  it  has  reference  to  the  ash 
pan,  and  not  the  smokestack.  The  letter 
was:  "Eng.  105  is  still  throwing  Are  since 
netting  has  been  pat  in,  but  not  so  bad  as  be- 
fore." If,  in  view  of  the  statement  of  the 
witness  that  the  "letter  was  in  regard  to  the 
ash  pan,"  the  court  technically  erred  in  not 
excluding  the  letter,  a  consideration  of  all 
the  evidence  makes  it  quite  apparent  tbat  no 
harm  could  reasonably  have  resulted  from 
the  admission  in  evidence  of  the  letter.  The 
letter  was  introduced  to  contradict  the  wit- 
ness, and,  as  his  testimony  was  of  little 
materiality,  the  admission  of  the  letter  could 
do  no  real  harm.  A  Judgment  will  not  be 
reversed  for  harmless  errors  in  rulings  on 
the  admissibility  of  testimony.  Skinner  Mfg. 
Co.  v.  Douville,  61  Fla.  429,  64  South.  810. 

[3, 4]  It  is  insisted  that  the  verdict  is  con- 
trary to  the  evidence.  While  the  legal  effect 
of  evidence  is  a  question  of  law  to  be  passed 
upon  by  the  court  when  properly  presented, 
the  credibility  and  probative  force  of  con- 
flicting testimony  are  for  the  determination 
of  the  jury.  When  there  is  substantial  legal 
evidence  to  support  the  verdict,  and  there  is 
nothing  to  indicate  that  the  jury  misapplied 
the  law,  and  It  does  not  appear  by  an  over- 
whelming preponderance  of  the  weight  of  the 
evidence  or  otherwise  that  the  jury  were  not 
governed  by  the  evidence  in  making  their 
finding,  the  appellate  court  will  not  reverse 
the  judgment  on  the  ground  that  the  verdict 
is  not  supported  by  the  evidence.  See  Flori- 
da East  Coast  Ry.  Co.  v.  Pierce,  65  Fla.  136, 
61  South.  237. 

It  appears  that  the  east  end  of  the  barn 
was  156  feet  from  the  center  of  the  main  line 
of  the  railroad ;  that  "the  barn  had  a  pebble 
roof,  wood  or  tar,  or  paper  and  tar,  fireproof 
roofing" ;  and  that  the  doors  were  closed,  but 
the  windows  were  open  for  ventilation. 
There  is  positive  testimony  by  several  wit- 
nesses that,  from  10  to  30  minutes  before  the 
barn  was  discovered  to  be  on  fire,  defendant's 
train  was  passing  back  and  forth;  that  there 
was  a  high  east  wind  blowing  towards  the 
barn;  that  the  engine  was  "throwing  fire"; 
that  "the  sparks  were  very  large,  millions 
of  them,  lots  of  them";  that  "the  sparks 
were  going  in  a  southwesterly  direction  to- 
wards the  barn  of  the  plaintiffs" ;  that  "the 
wind  was  coming  from  the  northeast  The 
sparks  were  large;  *  •  •  they  looked 
like  pieces  of  rotten  wood.  *  *  *  The 
sparks  fell  about  65  or  75  or  80  yards  from 
the  engine.  •  •  •  Didn't  see  any  of  the 
sparks  strike  the  ground  burning."  The  fire 
was  discovered  on  the  side  of  the  building 
next  to  the  railroad. 


There  are  sharp  conflicts  In  the  evidence, 
but  they  were  settled  by  the  finding  of  the 
jury.  As  there  is  substantial  evidence  upon 
which  the  verdict  may  lawfully  be  sustained, 
and  as  it  does  not  appear  that  the  jury  were 
not  governed  by  the  evidence,  or  that  the 
verdict  is  so  manifestly  against  the  prepon- 
derating weight  of  the  testimony  as  to  call 
for  interference  by  the  appellate  court,  the 
Judgment  should  be  and  is  affirmed. 

SHAUKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 


RIVERSIDE  INV.  CO.  v.  GIBSON. 
(Supreme  Court  of  Florida.    Feb.  11,  1914.) 

(ByUabvt  by  the  Court.) 

1.  Vendor  and  Pubchaseb  (§  38*)— Validity 
op  Contract—  Misrepresentations  by  Ven- 

DOB. 

A  misrepresentation  made  by  a  vendor  of 
real  estate  as  to  a  material  fact,  knowing  at  the 
time  that  it  was  untrue,  upon  which  statement 
the  purchaser  relies,  is  actionable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  38,  40-43,  66;  Dec 
Dig.  §  33.*] 

2.  Appeal  and  Errob  (f  1009*1— Cancella- 
tion of  Instruments  (§  37*)  —  Decree  — 
Complaint— Sufficiency. 

Where  there  is  ample  evidence  of  misrepre- 
sentations of  existing  material  facts  and  result- 
ing injury  as  sufficiently  alleged,  a  decree  of 
cancellation  of  a  contract  for  the  sale  of  lands 
will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3970-3978;  Dec  Dig.  $ 
1009:*  Cancellation  of  Instruments,  Cent  Dig. 
8§  66-80;   Dec  Dig.  §  37.*] 

Appeal  from  Circuit  Court,  Polk  County; 
F.  A.  Whitney,  Judge. 

Bill  by  Ellis  Gibson  against  the  Riverside 
Investment  Company,  a  corporation,  for  can- 
cellation of  a  contract  for  the  purchase  of 
land  and  refund  of  payments  made.  A  de- 
murrer to  the  bill  was  overruled,  and,  from  a 
decree  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Register  &  Donnell,  of  Jacksonville,  for 
appellant  R.  B.  Huffaker,  of  Bartow,  for 
appellee. 

WHITFIELD,  J.  This  appeal  is  from  a 
final  decree  canceling  a  contract  for  the  pur- 
chase of  land  on  the  ground  of  fraud  and 
misrepresentation  as  to  the  character  of  the 
land. 

The  bill  of  complaint  brought  by  Gibson 
alleges,  in  effect,  that  the  president  of  the 
Investment  company  solicited  complainant  in 
Polk  county,  Fla.,  where  he  resided  at  the 
time,  to  purchase  of  the  company  through 
him,  as  its  agent,  two  certain  lots,  situated 
in  Duval  county,  Fla.,  and  pointed  put  to 
complainant  the  lots  as  shown  on  a  map  and 
plat  and  represented  to  complainant  that 
said  lots  were  high  and  dry,  and  were  suita- 
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ble  for  building  sites :  that  complainant  was 
wholly  unacquainted  with  the  location  of 
said  lots,  and  with  the  character  of  the  land, 
and,  relying  solely  upon  the  representations 
of  the  agent,  and  believing  the  same  to  be 
true,  complainant  then  and  there  agreed. to 
become  a  purchaser,  and  the  defendant  com- 
pany, by  its  agent,  agreed  to  enter  into  a 
contract  with  complainant  to  sell  and  con- 
vey to  him  said  lots,  and  thereupon  a  con- 
tract of  purchase  for  said  lots  of  land  was 
duly  executed  May  25,  1909,  by  the  terms  of 
which  contract  of  purchase  complainant 
agreed  to  pay  the  said  company  for  said  two 
lots  the  sum  of  $475,  complainant  "on  said 
date  paying  $8  In  cash,  and  agreeing  to  pay 
the  balance  of  the  purchase  price  in  monthly 
installments  of  $8  each  until  the  full  amount 
should  be  paid,  and  the  said  defendant  obli- 
gating Itself  In  and  by  the  terms  of  said  con- 
tract, upon  the  payment  by  complainant  of 
the  full  consideration  as  aforesaid,  to  con- 
vey to  him  said  lots  of  land" ;  that  the  repre- 
sentations of  said  agent  that  said  lots  of 
land  were  high  and  dry,  and  suitable  for 
building  sites,  were  and  are  false  and  fraudu- 
lent; that  said  lots  were  not,  and  are  not 
now,  high  and  dry,  and  suitable  for  building 
sites,  but,  on  the  contrary,  said  lots  were  at 
that  time  and  still  are  located  in  a  pond, 
and  through  most  of  the  year  the  front  end 
of  same  are  covered  with  water,  and  are 
valueless  to  complainant;  that  said  agent, 
when  he  made  said  representations  to  com- 
plainant as  aforesaid,  "well  knew  that  they 
were  false  and  fraudulent,  or  with  reckless 
disregard  as  to  their  truth  or  falsity,  intend- 
ing at  the  time  that  complainant  should  ac- 
cept and  believe  his  representations  to  be 
true,"  and  '  complainant  "entered  into  said 
contract  and  agreed  to  become  the  purchaser 
of  said  lots  because,  not  having  the  oppor- 
tunity to  make  a  personal  Inspection  of  said 
•  *  •  lots,  he  believed  to  be  true,  and  re- 
lied upon  the  representations  so  made"  by 
the  said  agent;  that  in  January,  1918,  for 
the  first  time  after  entering  Into  said  con- 
tract, complainant  visited  and  Inspected  said 
lots,  and  then  discovered  that  they  were  not 
high  and  dry,  and  suitable  for  building  lots, 
but,  on  the  contrary,  said  lots  are  low  and 
swampy,  and  are  for  the  most  part  covered 
with  water,  and  in  a  pond,  and  this  was  the 
condition  of  said  lots  on  May  25,  1909;  that 
complainant  demanded  that  he  be  relieved 
from  his  obligation  to  purchase,  and  that  the 
money  paid  be  refunded  to  him,  but  this  was 
refused.  The  prayer  is  for  cancellation  and 
a  refund  of  payments  made.  A  demurrer  to 
the  bill  of  complaint  on  the  grounds  that  no 
equity  Is  stated,  and  that  there  is  adequate 
remedy  at  law,  was  overruled. 

[1,  2]  Contracts  procured  by  misrepresen- 
tation of  material  facts  may  be  canceled  up- 
on a  clear  showing  of  false  representations 
relied  on  causing  injury,  where  the  complain- 


ing party  is  free  from  fault,  and  the  remedy 
at  law  is  not  manifestly  full  and  complete. 

In  alleging  false  misrepresentations,  ulti- 
mate material  facts,  not  opinions  or  promises, 
directly  affecting  the  transaction,  should  be 
clearly  and  distinctly  stated  showing  the 
specific  representations  made  and  relied  on. 
the  falsity  of  the  representations,  and  the 
resulting  injury  to  the  complaining  party. 

A  misrepresentation  made  by  a  vendor  of 
real  estate  as  to  a  material  fact,  knowing  at 
the  time  that  it  was  untrue,  upon  which 
statement  the  purchaser  relies,  is  actionable. 
Williams  v.  McFadden,  23  Fla.  143,  1  South. 
618,  11  Am.  St  Rep.  345.  See  West  Florida 
Land  Co.  v.  Studebaker,  37  Fla.  28, 19  South. 
176;  Wheeler  v.  Raars,  33  Fla.  696, 15  South. 
584. 

The  allegations  In  this  case  are  direct  and 
positive  of  specific  material  facts  constitut- 
ing the  transaction,  stating  the  representa- 
tions of  facts  that  the  lots  were  high  and 
dry  made  and  relied  on,  the  falsity  in  fact 
of  the  representations  and  of  the  agent's 
knowledge  thereof,  the  reliance  thereon  of 
the  complainant,  who  lived  in  a  distant 
county,  without  equal  means  of  information, 
and  the  resulting  injury.  Nothing  appears 
showing  fault  in  the  complainant,  or  that 
he  relied  on  opinions  and  conclusions  rather 
than  representations  of  existing  facts,  and 
the  remedy  at  law  is  not  manifestly  full  and 
complete.  There  was  no  error  in  overruling 
the  demurrer  to  the  bill  of  complaint.  As 
there  is  ample  evidence  of  misrepresentations 
of  existing  material  facts  and  of  the  other 
material  allegations  to  sustain  the  finding  of 
the  chancellor,  and  no  errors  of  law  or  pro- 
cedure appearing,  the  decree  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCERELL,  and  HOOKER,  JJ,  concur. 

JETTON  LUMBER  CO.  et  al  v.  HALL. 
(Supreme  Court  of  Florida.    Feb.  3,  1914.) 

(Syllabus  by  the  Court.) 

1.  Exemptions  (§  4*)— Nature  ano  Extent— 
Construction  of  Laws. 

Organic  and  statutory  provisions  relating 
to  the  homestead  and  personal  property  exemp- 
tions should  be  liberally  construed  in  the  inter- 
est of  the  family,  but  the  law  should  not  be  so 
applied  as  to  make  it  an  instrument  of  fraud 
or  imposition  upon  creditors. 

[Ed.  Note.— For  other  cases,  see  Exemptions. 
Cent.  Dig.  |  4 ;  Dec.  Dig.  §  4.*] 

2.  Exemptions  (I  19*)— Natube  ano  Extent 
— "Heah  of  a  Famxlt." 

Who  is  the  "head  of  a  family,"  within  the 
meaning  of  section  1  of  article  10  of  the  state 
Constitution,  exempting  homesteads  and  $1,000 
worth  of  personal  property  from  forced  sale, 
must  be  ascertained  from  the  facts  of  each  case. 
Where  the  husband  has  absconded,  deserting 
his  wife  and  leaving  her  residing  in  this  state 
with  children  depending  upon  her,  she  may  be 
held  to  constitute  the  head  of  her  family,  so  aa 
to  permit  her  to  avail  herself  of  the  beneficient 
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froviaiona  of  the  Constitution  (citing  Words  and 
h rases,  voL  4,  p.  3232). 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  ||  16,  18,  21,  22 ;  Dec.  Dig.  f  19.* 

For  other  definitions,  see  Words  and  Phrases, 
toI.  4,  pp.  3226-3238;  vol.  8,  p.  7677.] 

Appeal  from  Circuit  Court,  Hillsborough 
County ;  P.  M.  Robles,  Judge. 

Bill  by  Minnie  Hall  against  the  Jetton 
Lumber  Company,  a  corporation,  and  others. 
From  an  order  overruling  demurrer  to  com- 
plaint, defendants  appeal.  Affirmed. 

Wall  &  McKay,  of  Tampa,  for  appellants. 
V.  H.  Nysewander  and  C.XW.  Stevens,  both 
of  Tampa,  for  appellee. 

SHACKLE  FORD,  C.  J.  On  the  26th  day 
of  September,  1913,  the  appellee  filed  her  bill 
in  chancery  against  the  appellants,  which, 
omitting  the  formal  parts,  reads  as  follows: 

"Mrs.  Minnie  Hall,  by  her  next  friend, 
John  S.  Horter,  of  the  county  of  Hillsbor- 
ough and  state  of  Florida,  brings  this  her 
bill  of  complaint  against  the  Jetton  Lumber 
Company,  a  corporation,  with  its  principal 
place  of  business  in  the  dty  of  Tampa,  coun- 
ty of  Hillsborough  and  state  of  Florida,  and 
W.  C.  Spencer,  sheriff  of  Hillsborough  coun- 
ty, state  of  Florida. 

"The  complainant  would  show  unto  your 
honor  that  on  the  23d  day  of  September,  A. 
D.  1913,  one  of  the  above  defendants,  the 
Jetton  Lumber  Company,  filed  suit  against 
the  complainant's  husband,  Harry  Hall. 
That  the  said  suit  was  instituted  in  the 
county  court,  by  attachment  of  two  auto- 
mobiles, described  as  follows:  One  Overland 
car,  city  number,  No.  1260,  and  one  Buick 
car.  That  the  said  automobiles  are  still  held 
by  W.  C.  Spencer,  one  of  the  above  defend- 
ants, under  the  said  attachment  levies. 

The  complainant  would  further  show  unto 
your  honor  that  the  said  Harry  Hall  desert- 
ed the  complainant  on  the  24th  day  of  August, 
A  D.  1913,  and  that  since  the  said  date  the 
complainant  has  been  unaware  of  the  where- 
abouts of  her  said  husband,  though  she  has 
since  been  Informed  that  he  Is  residing  with- 
in the  state  of  Massachusetts.  That  the 
said  Harry  Hall  left  against  the  will  of  this 
complainant,  and,  as  your  complainant  be- 
lieves, without  any  intention  of  returning. 

The  complainant  would  further  represent 
unto  you  honor  that  she  Is  35  years  of  age, 
has  two  children  by  her  said  husband,  to  wit, 
George,  age  11,  and  Jack,  age  8  years.  That 
the  said  children  are  dependent  solely  upon 
this  complainant  for  their  support  and  main- 
tenance, and  that  this  complainant,  together 
with  her  said  children,  reside  in  the  city  of 
Tampa. 

"The  complainant  would  further  show  that 
the  automobiles  above  described  are  in  dan- 
ger of  being  disposed  of  at  forced  sale,  in 
Pursuance  of  the  said  attachment  suit,  as 
aforesaid,  by  said  defendants. 

•For  other  cases  see 


"That  the  said  automobiles  afford  the  com- 
plainant her  only  means  of  making  a  liveli- 
hood and  a  subsistence  for  herself  and  her 
two  children  (neither  the  complainant  nor 
her  said  children  having  received  any  sup- 
port whatsoever  from  her  said  husband  since 
his  desertion,  as  aforesaid,  nor  have  they 
any  reason  to  expect  his  future  aid). 

•The  complainant  further  represents  that 
against  the  said  automobiles  there  are  ex- 
isting, respectively,  Incumbrances  In  the  sums 
of  $76  and  $375,  leaving  an  equity  in  your 
complainant  of  not  more  than  $660.  That 
this  equity  constitutes  the  whole  of  both  the 
complainant's  and  her  said  husband's  proper- 
ty, and  is  a  true  and  complete  inventory 
of  the  whole  of  theiv  said  property. 

"That  this  complainant  claims  the  said  au- 
tomobiles as  exempt  from  said  seizure  and 
forced  sale  in  pursuance  thereof,  under  the 
Constitution  of  the  state  of  Florida. 

"The  premises  considered,  and  inasmuch  as 
the  complainant  is  without  remedy  save  In  a 
court  of  equity,  where  such  matters  are  prop- 
erly cognizable,  and  to  the  end  that  the  de- 
fendants may  be  required  to  answer  this,  the 
complainant's  bill  of  complaint,  but  not  un- 
der oath,  answer  .under  oath  being  hereby 
expressly  waived.  And  that  the  complain- 
ant's right  to  exempt  the  said  property  be 
decreed,  and  that  the  same  be  set  apart  to- 
the  complainant  as  exempt  from  seizure  and 
sale,  under  said  attachment  writs,  and  the 
defendants  be  restrained  from  selling  or  dis- 
posing of  said  property. 

"And  that  the  complainant  may  have  such 
other  and  further  relief  in  the  premises  as 
equity  may  require  and  to  your  honor  shall 
seem  meet: 

"May  it  please  your  honor  to  grant  unto  the 
complainant  the  State's  most  gracious  writ 
of  subpoena,  Issued  out  of  and  under  the 
seal  of  this  court,  directed  to  the  said  Jet- 
ton Lumber  Company  .and  W.  C.  Spencer, 
commanding  them  to  be  and  appear  before 
this  honorable  court  on  a  day  certain  therein 
to  be  named,  and  under  a  penalty  certain 
therein  to  be  stipulated,  and  to  stand  to  and 
abide  by  such  orders  and  decrees,  as  may  be 
made  in  this  cause. 

"The  complainant  prays  the  court  to  grant 
her  a  writ  of  injunction,  enjoining  and  re- 
straining the  said  Jetton  Lumber  Company 
and  W.  C.  Spencer,  the  defendants,  their  at- 
torneys, agents,  and  representatives  from 
selling  or  disposing  of  the  said  automobiles 
until  the  further  order  of  this  court. 
"And  the  complainant  will  ever  pray,"  etc 
To  this  bill  the  defendants  interposed  the 
following  demurrer: 

"These  defendants,  by  protestation,  not 
confessing  or  acknowledging  either  of  the 
matters  or  things  in  the  bill  of  complaint 
contained  to  be  true,  say  that  said  bill  is 
bad  in  substance  and  insufficient  in  law, 
wherefore  the  said  defendants  demur  to  said 
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bill,  and  for  substantial  matters  of  law  to 
be  argued  in  support  of  said  demurrer,  and 
assign  the  following,  to  wit: 

"First  The  bill  does  not  state  a  cause  of 
action  cognizable  in  equity. 

"Second.  The  bill  shows  on  its  face  that 
it  is  instituted  by  a  married  woman  with- 
out the  Joinder  of  her  husband  or  next 
friend. 

"Third.  The  bill  shows  on  its  face  that 
the  property  attached  is  not  the  property  of 
the  complainant,  but  is  the  property  of  com- 
plainant's husband,  who  is  a  nonresident  of 
the  state  of  Florida. 

"Fourth.  The  bill  shows  on  its  face  that 
the  complainant's  said  husband  has  per- 
manently left  the  state  of  Florida  without 
the  intention  of  returning  thereto,  therefore 
he  would  not  be  entitled  to  exempt  the  said 
property,  for  which  reason  the  law  granting 
exemptions  to  the  head  of  a  family  residing 
in  the  state  does  not  give  her  the  right  to 
such  exemption. 

"Fifth.  The  bill  does  not  show  that  the 
•  complainant  is  the  widow  or  heir  of  the  own- 
er of  the  property  in  question  so  as  to  cause 
the  right  of  exemption  which  might  have 
been  claimed  by  the  owner  thereof,  if  the 
head  of  the  family  residing  in  the  state  of 
Florida,  to  inure  to  her.  benefit  under  the 
provisions  of  section  2,  article  10,  of  the 
Constitution  of  Florida." 

The  following  order  was  made  at  the  hear- 
ing of  the  demurrer: 

"Demurrer  sustained  as  to  second  ground, 
and,  complainant  asking  leave  to  amend  by 
inserting  a  next  friend  in  this  said  bill,  and 
said  amendment  having  been  allowed  and 
made  lnstanter,  it  is  ordered  then  after  con- 
sideration that  the  demurrer  be  overruled, 
and  20  days  given  defendants  to  file  further 
pleadings. 

"Done,  ordered,  and  decreed  this  the  13th 
day  of  October,  A.  D.  1913." 

From  this  interlocutory  order  the  defend- 
ants have  entered  their  appeaL  It  will  be 
observed  that  we  have  copied  the  bill  as 
amended. 

The  appellee's  claim  to  have  the  attached 
property  set  aside  to  her  as  exempt  is  based 
on  section  1  of  article  10  of  our  state  Con- 
stitution, which  reads  as  follows : 

"A  homestead  to  the  extent  of  one  hun- 
dred and  sixty  acres  of  land,  or  the  half  of 
one  acre  within  the  limits  of  any  incorporat- 
ed city  or  town,  owned  by  the  head  of  a 
family  residing  in  this  state,  together  with 
one  thousand  dollars'  worth  of  personal  prop- 
erty, and  the  Improvements  on  the  real  es- 
tate, shall  be  exempt  from  forced  sale  under 
process  of  any  court,  and  the  real  estate 
shall  not  be  alienable  without  the  joint  con- 
sent of  husband  and  wife,  when  the  relation 
exists.  But  no  property  shall  be  exempt 
from  sale  for  taxes  or  assessments,  or  for 


the  payment  of  obligations  contracted  for  th 
purchase  of  said  property,  or  for  the  erec 
tlon  or  repair  of  Improvements  on  the  real 
estate  exempted,  or  for  house,  field  or  othei 
labor  performed  on  the  same.  The  exemptloz 
herein  provided  for  in  a  city  or  town  shali 
not  extend  to  more  improvements  or  build* 
ings  than  the  residence  and  business  house 
of  the  owner;  and  no  Judgment  or  decree 
or  execution  shall  be  a  lien  upon  exempted 
property  except  as  provided  in  this  article." 

[1 , 2]  We  have  several  times  had  occasion 
to  refer  to  and  construe  this  section  of  the 
Constitution.    See-  Milton  v.  Milton,  63  Fla: 
533,  58  South.  718,  wherein  we  held:  "Or- 
ganic and  statutory  provisions  relating  to 
homestead  exemptions  should  be  liberally 
construed  in  the  interest  of  the  family  home. 
But  the  law  should  not  be  so  applied  as  to 
make  it  an  instrument  of  fraud  or  imposi- 
tion upon  creditors."    We  fully  approve  of 
this  holding,  which  is  in  line  with  prior  de- 
cisions.  We  have  also  held  that  "who  is  the 
head  of  the  family,  within  the  meaning  of 
section  1,  article  10,  of  the  Constitution,  ex- 
empting homesteads,  from  forced  sale,  must 
be  ascertained  from  the  facts  of  each  case.'' 
Decottes  v.  Clarkson,  43  Fla.  1,  29  South.  442. 
See,  also,  Caro  v.  Caro,  45  Fla.  203, 34  South. 
309.    This  principle  also  applies  to  exempt 
personalty.  Where  the  husband  has  abscond- 
ed, deserting  his  wife  and  leaving  her  resid- 
ing in  this  state  with  children  depending 
upon  her,  as  is  alleged  in  the  bill  in  the  in- 
stant case,  we  must  hold,  as  against  the  de- 
murrer interposed  thereto,  that  such  wife 
constitutes  the  head  of  her  family,  so  as  to 
permit  her  to  avail  herself  of  the  beneficent 
exemption  provisions  of  the  Constitution. 
This  holding  finds  support  in  the  following 
authorities :   Frazier  v.  Syas,  10  Neb.  115,  4 
N.  W.  934,  35  Am.  Rep.  466;   Hamilton  v. 
Fleming,  26  Neb.  240,  41  N.  W.  1002;  State 
ex  rel.  Scoville  v.  Wilson,  31  Neb.  462,  48  X. 
W.  147;  Nash  v.  Norment,  5  Mo.  App.  545. 
See,  also,  4  Words  and  Phrases  3232,  and 
the  reasoning  in  Linander  v.  Longstaff,  7 
S.  D.  157,  63  N.  W.  775;  Green  v.  Simon,  1" 
Ind.  App.  360,  46  N.  E.  693;  Bonnel  v.  Dunn. 
29  N.  J.  Law,  435.   While  it  is  true  the  bill 
may  be  construed  as  alleging  the  title  to  the 
automobiles  to  be  in  the  wife,  we  follow  the 
construction  placed  upon  its  allegation  by 
both  parties,  which  puts  the  interest  therein 
in  her  solely  by  reason  of  the  abandonment 
of  home  and  property  by  the  husband.  In 
the  light  of  the  cited  authorities,  we  are  of 
the  opinion  that  the  allegations  of  the  bill 
measure  up  to  the  requirements  laid  down  in 
Smith  v.  Gufford,  36  Fla.  481,  18  South.  71". 
51  Am  St.  Rep.  37,  and  that  the  demurrer 
thereto  was  properly  overruled.   The  order 
appealed  from  is  affirmed. 

TAYLOR,    COCKRELL,    HOOKER,  and 
WHITFIELD,  JJ.,  concur. 
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AYERS  v.  HOPE. 

Supreme  Court  of  Florida.    Feb.  3,  1914. 
Rehearing  Denied  March  3,  1914.) 

(Syllabus  by  the  Court.) 
iPpeax.  and  Error  (5  780*)— Entry  or  Ap- 
peal—Parties— Dismissal. 

An  appeal  entered  in  the  court  minute 
ook,  and  not  In  the  chancery  order  book,  and 
hat  is  from  a  decree  in  partition  proceedings, 
q  which  numerous  parties  are  interested,  who 
re  not  named  in  the  appeal,  will  be  dismissed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Jrror,  Cent  Dig.  §  3121;  Dec.  Dig.  |  780.*] 

Appeal  from  Circuit  Court,  Hernando 
bounty;  "W.  S.  Bullock,  Judge. 

Partition  proceedings  between  Alva  Ayera 
rod  Henry  B.  Hope.  From  the  decree,  Alva 
iyers  appeals.  Appeal  dismissed. 

Strauss  L.  Lloyd,  of  Inverness,  for  appel- 
lant 

PER  CURIAM.  It  appearing  to  the  court 
that  the  appeal  herein  was  entered  in  the 
court  minute  book,  and  not  in  the  chancery 
order  book,  and,  further,  that  it  is  from  a  de- 
cree in  partition  proceedings,  in  which  nu- 
merous parties  are  Interested,  who  are  not 
named  in  the  appeal,  and  that  this  court  is 
therefore  without  Jurisdiction  of  the  parties 
against  whom  the  appeal  is  sought  to  be  tak- 
en, it  is  ordered  that  the  appeal  be  dismissed. 


STATE  ex  rel.  RAILROAD  COM'RS  v. 

FLORIDA  EAST  COAST  RY.  CO. 
(Supreme  Court  of  Florida.    Feb.  3,  1914.) 

(ByUabus  by  the  Court.) 

1.  Railroads  (19*)  —  Ordebs  or  Railroad 
Commission— Presumption  or  Validity. 

Orders  duly  made  by  the  Railroad  Commis- 
sioners within  their  statutory  authority  to  regu- 
late the  maintenance  and  operation  of  railroads 
as  common  carriers  may  be  enforced  in  appro- 
priate proceedings,  when  they  are  not  shown  to 
be  illegal  or  unreasonable.  Such  orders  when 
duly  made  under  authority  conferred  are  by 
statute  made  prima  facie  reasonable  and  just; 
and  the  burden  is  upon  the  respondent  to  clearly 
show  that  they  are  unreasonable  in  their  terms 
or  in  their  practical  operation. 

(Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  88  12-19 ;  Dec.  Dig.  8  9.*] 

2.  Railroads  (I  9*)  —  Orders  of  Railroad 
Commission— Enforcement  by  Mandamus— 


In  mandamus  proceedings  to  enforce  an  or- 
der of  the  Railroad  Commissioners  duly  made 
within  the  authority  conferred  requiring  a  rail- 
road company  to  furnish  designated  facilities 
'or  the  accommodation  of  passengers  and  ship- 
Wf?  at  a  station  on  its  line  of  railroad,  the 
nam  question  to  be  determined  is  not  whether 
the  relators  erred  in  their  finding  on  the  facts 
upon  which  they  acted  in  making  the  order  in- 
volved here,  but  whether  the  relators  as  Rail- 
ed Commissioners  in  making  the  orders  exceed- 
ed their  authority  or  abused  their  official  dis- 
cretion to  the  substantial  injury  of  the  respond- 
ent s  constitutional  property  rights. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
<  *nt  Dig.  If  12-19 ;  Dec.  Dig.  8  9.*] 


3.  Railroads  (19*)  —  Orders  or  Railroad 

Commission— Discretion— Review. 

When  acting  within  the  authority  con- 
ferred upon  them,  a  wide  discretion  is  accorded 
to  the  Railroad  Commissioners,  and  their  valid 
orders,  rules,  and  regulations  should  be  made 
effective  as  contemplated  by  the  Constitution 
and  statutes.  The  statute  expressly  provides 
that  the  authorized  rules  and  regulations  of  the 
Railroad  Commissioners  "shall  be  deemed  and 
held  prima  facie  reasonable  and  just";  and, 
when  action  is  taken  by  the  commissioners  in 
the  exercise  of  their  undoubted  authority,  their 
administrative  discretion  will  not  be  controlled 
by  the  courts,  and  their  regulations  will  be  made 
effective  in  appropriate  proceedings  where  an 
abuse  of  discretion  is  not  clearly  shown  in  un- 
reasonable and  arbitrary  action  taken. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  88  12-19;  Dec.  Dig.  8  9.*] 

4.  Railroads  (I  9»)  —  Orders  or  Railroad 
Commission— Presumption. 

In  determining  whether  a  rate,  rule,  regu- 
lation, or  order  of  the  Railroad  Commission  up- 
on a  subject  within  its  authority  is  so  unreason- 
able and  arbitrary  as  to  be  illegal  and  unenforce- 
able, the  court,  in  deference  to  the  governmental 
functions  conferred  by  law  upon  the  commis- 
sioners, will  not  only  require  the  prima  facies 
of  reasonableness  impressed  by  the  statute  upon 
the  rate,  rule,  regulation,  or  order  to  be  over- 
come by  admission  or  proofs,  but  will  require 
the  admissions  or  proofs  of  facts  tending  to 
show  unreasonableness  to  be  clear  and  convinc- 
ing; every  reasonable  doubt  being  yielded  in 
favor  of  the  rate,  rule,  regulation,  or  order. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §8  12-19 ;  Dec.  Dig.  8  9.*] 

5.  Railroads  (§§  217,  225,  22U*)— Duty  to 
Furnish  Facilities. 

To  afford  reasonably  adequate  facilities  at 
its  own  stations  is  an  absolute  duty  of  the  car- 
rier ;  and  the  burden  of  furnishing  such  facili- 
ties does  not  invade  the  respondent's  property 
rights,  when  the  requirements  are  not  in  fact 
unreasonable  and  arbitrary. 

{Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  88  714,  739,  740;  Dec.  Dig.  §§  217, 
225,  226.«1 

Original  proceedings  in  mandamus  by  the 
State,  on  the  relation  of  the  Railroad  Com- 
missioners, against  the  Florida  East  Coast 
Railway  Company.  Peremptory  writ  will 
issue. 

The  alternative  writ  of  mandamus  Issued 
herein  by  this  court  on  March  18,  1913,  is  as 
follows : 

"Whereas,  by  petition  filed  in  this  court, 
wherein  R.  Hudson  Burr,  Newton  A.  Blitch, 
and  Royal  C.  Dunn,  as  Railroad  Commission- 
ers of  the  State  of  Florida,  by  F.  M.  Hudson, 
special  counsel  by  them  designated,  are  relat- 
ors, and  the  Florida  East  Coast  Railway  Com- 
pany is  respondent,  it  has  been  made  to  ap- 
pear: 

"L  That  the  Florida  East  Coast  Railway 
Company  is  a  railroad  corporation  created 
and  existing  under  the  laws  of  the  state  of 
Florida  and  boing  business  as  a  common  car- 
rier in  said  state.  That  said  company  owns 
and  operates,  and  for  more  than  a  year  last 
past  has  owned  and  operated,  a  line  of  rail- 
way lying  wholly  within  this  state  and  ex- 
tending therein  from  Jacksonville,  Fla.,  in  a 
southerly  direction  to  Key  West,  Fla.  That 
the  said  company  transports  persons  and 
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property  over  its  said  line  of  railway  as  a 
common  carrier  for  hire,  and  holds  Itself  out 
as  such  common  carrier  for  hire,  and  trans- 
ports persons  and  property  from  points  in 
this  state  to  other  points  in  this  state  as  such 
common  carrier  for  hire  aforesaid. 

"2.  That  Peters,  Fla.,  is  and  has  been  for 
many  years  last  past  a  nonagency  station  on 
the  line  of  railway  of  the  said  Florida  East 
Coast  Railway  Company,  at  which  local  pas- 
senger trains  have  been  accustomed  to  stop 
on  flag,  and  at  which  freight  has  been  re- 
ceived and  delivered  In  car  load  and  less  than 
car  load  quantities.  That  said  company  has 
maintained  and  is  maintaining  a  side  track 
at  the  said  point  sufficient  for  the  accommoda- 
tion of  eleven  cars,  but  has  not  provided  or 
maintained  any  station  building.  That  the 
facilities  now  maintained  and  heretofore 
maintained  at  Peters,  as  aforesaid,  are  inade- 
quate and  insufficient  for  the  proper  accom- 
modation of  patrons  of  the  said  railway  com- 
pany desiring  to  use  the  said  station. 

"3.  That  on,  to  wit,  the  13th  day  of  Jan- 
uary, 1913,  the  Railroad  Commissioners  of 
the  State  of  Florida  did  give  notice  in  writing 
to  the  said  Florida  East  Coast  Railway  Com- 
pany that  they,  the  said  Railroad  Commis- 
sioners, would  hold  a  session  at  Peters  afore- 
said at  11  o'clock  In  the  forenoon  of  January 
23, 1913,  for  the  purpose  of  considering  wheth- 
er they  should  require  the  said  company  to 
erect  and  maintain  a  freight  and  passenger 
station,  extend  its  side  track  facilities,  and 
Install  an  agent  at  that  point,  at  which  time 
the  said  company  would  have  a  full  and  fair 
hearing. 

"4.  That  thereafter,  on,  to  wit,  the  23d  day 
of  January,  1913,  at  11  o'clock  In  the  morn- 
ing, pursuant  to  said  notice,  the  Railroad 
Commissioners  being  then  and  there  duly  in 
session  at  Peters  aforesaid,  the  said  Florida 
East  Coast  Railway  Company  then  and  there 
appearing  by  its  attorney,  and  the  petitioners 
in  the  said  matter  appearing  in  their  own 
behalf.  And  after  hearing  all  parties  who 
desired  to  be  heard,  the  said  matter  was  taken 
under  advisement. 

"5.  That  thereafter  on,  to  wit,  the  15th  day 
of  February,  1913,  the  said  Railroad  Commis- 
sioners did  make  and  enter  their  certain  Or- 
der No.  389,  in  the  words  and  figures  follow- 
ing, to-wit: 

"•Order  #389. 
"'File  #3380. 

"  'Before  the  Railroad  Commissioners  of  the 
State  of  Florida. 

"'In  the  Matter  of  Petition  for  Additional 
Side  Track  and  Station  Facili- 
ties at  Peters,  Florida. 
"  'After  due  and  lawful  notice  to  all  par- 
ties in  interest,  the  Railroad  Commissioners 
of  the  State  of  Florida  met  at  Peters,  Flori- 
da, a  station  on  the  line  of  the  Florida  East 
Coast  Railway,  in  Dade  county,  at  11  o'clock 
in  the  morning  January  23rd,  1913,  then  and 
there  proceeded  to  hear  and  consider  wheth- 


er or  not  they  should  require  the  Florida 
East  Coast  Railway  Company  to  erect  a 
freight  and  passenger  station,  extend  their 
side  track  facilities  and  install  an  agent  at 
Peters.  The  said  Florida  East  Coast  Rail- 
way Company  appearing  by  its  attorney,  Mr. 
W.  Pruden  Smith,  of  the  Arm  of  Shutta, 
Smith  &  Bo  wen,  and  the  petitioners  appear- 
ing by  Mr.  Thomas  J.  Peters,  and  others,  in 
their  own  behalf.  After  hearing  all  parties 
who  desired  to  be  heard,  the  said  matter  was 
taken  under  advisement 

"  'And  now  on  this  day  the  Railroad  Com- 
missioners of  the  State  of  Florida,  having  con- 
sidered the  evidence  submitted  at  said  bear- 
ing, and  having  heard  the  parties  in  interest 
and  being  well  advised  in  the  premises,  do 
find  from  the  evidence  submitted  and  heard 
at  the  said  bearing  that  the  said  Florida 
East  Coast  Railway  Company  has  maintain- 
ed at  Peters  aforesaid  for  more  than  eight 
years  last  past  a  nonagency  station  at  which 
local  passenger  trains  have  been  accustomed 
to  stop  on  flag  and  at  which  freight  has  been 
received  and  delivered  In  carload  and  less 
than  carload  quantities;  and  that  the  said 
company  has  maintained  and  is  now  main- 
taining a  side  track  at  the  said  point  suf- 
ficient for  the  accommodation  of  eleven  cars, 
but  has  not  provided  or  maintained  any  sta- 
tion building. 

"'That  said  station  has  been  voluntarily 
established  and  maintained  by  said  Florida 
East  Coast  Railway  Company. 

"  'That  said  commissioners  do  further  find 
that  the  said  station  is  within  one  mile  of 
Perrlne,  an  agency  station  which  has  been 
maintained  by  the  said  railway  company  for 
many  years,  and  the  commissioners  announc- 
ed at  the  said  hearing  that  had  an  applica- 
tion, as  an  original  proposition,  been  made 
to  them  to  establish  a  station  and  order  facil- 
ities within  a  mile  of  another  regularly  es- 
tablished station,  where  there  were  no  in- 
tervening obstructions  which  prevented  free 
access  from  one  place  to  the  other,  that  the 
same  would  be  denied.  But  the  circumstanc- 
es of  this  case  develop  the  fact  that  Peters 
as  a  station  was  established  about  the  same 
time  as  the  one  at  Perrlne  and  having  been 
voluntarily  established  by  the  said  company 
ought  to  be  provided  with  proper  and  ade- 
quate facilities  for  the  accommodation  of  pa- 
trons of  the  said  station. 

"The  said  Railroad  Commissioners  do 
further  find  that  the  facilities  now  main- 
tained and  heretofore  maintained  at  Peters 
as  aforesaid  are  Inadequate  and  insufficient 
for  the  proper  accommodations  of  patrons  of 
the  said  railway  company  desiring  to  use  the 
said  station. 

"'it  is  therefore  considered,  ordered  and 
adjudged  that  the  Florida  East  Coast  Rail- 
way Company  be  and  it  is  hereby  required  to 
provide  at  Peters,  Florida,  aforesaid  addi- 
tional side  track  facilities  by  providing  a 
side  track  or  side  tracks  of  at  least  double 
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the  capacity  of  the  aide  track  now  and  here- 
tofore maintained. 

"'And  that  aald  railroad  company  be  re- 
paired to  provide  at  aald  point  an  adequate 
and  suitable  depot  building  to  contain  two 
waiting  rooms,  one  for  each  color,  each  of 
which  shall  have  at  least  eighty  (80)  square 
feet  of  floor  space,  and  a  wareroom  for 
freight  to  have  at  least  four  hundred  (400) 
square  feet  of  floor  space. 

"  'And  it  Is  recommended  by  the  said  com- 
missioners, not  required,  that  the  said  depot 
building  should  be  so  constructed  that  it 
may  be  utilized  in  the  future  for  the  pur- 
poses of  an  agency  station. 

"  «And  It  is  further  ordered  that  the  work 
on  the  said  side  track  shall  be  completed  on 
or  before  the  15th  day  of  March,  1013,  and 
that  the  work  on  the  said  depot  building 
shall  be  begun  on  or  before  the  15th  day 
of  March,  1913,  and  shall  be  prosecuted  with 
all  reasonable  speed  and  completed  on  or  be- 
fore the  15th  day  of  April,  1913. 

"  *It  is  further  ordered  that  the  application 
of  petitioners  for  an  order  requiring  the  In- 
stallation of  an  agent  at  Peters  be  and  the 
same  is  hereby  deferred  to  such  time  as  the 
commissioners  may  deem  it  proper  to  reopen 
this  said  question  upon  notice  to  the  parties 
at  Interest. 

"  'Done  and  ordered  by  the  Railroad  Com- 
missioners of  the  State  of  Florida  in  open 
session  at  their  office  in  the  city  of  Talla- 
hassee, this  15th  day  of  February,  1913. 

"  'R.  Hudson  Burr, 
"  'Chairman.* 

"6.  That  by  the  terms  of  said  order  No. 
889  it  was  required  that  the  work  on  the 
said  side  track  should  be  completed  on  or 
before  the  15th  day  of  March,  1913,  and  that 
the  work  on  the  said  depot  building  should 
be  begun  on  or  before  the  15th  day  of  March, 
1913,  and  should  be  prosecuted  with  all  rea- 
sonable speed  and  completed  on  or  before 
the  15th  day  of  April,  1913. 

"7.  That  the  said  Florida  East  Coast  Rail- 
way Company  has  disregarded  and  failed  and 
refused  to  obey  the  said  order  No.  389,  as 
above  set  forth,  in  that  the  said  railway  com- 
pany has  not  provided  at  Peters  aforesaid  ad- 
ditional side  track  facilities  by  providing  a 
side  track  or  side  tracks  of  at  least  double 
the  capacity  of  the  side  track  now  and  here- 
tofore maintained  at  said  station,  as  required 
in  and  by  said  order  No.  389,  and  did  not 
complete  the  work  on  the  said  side  track 
on  or  before  the  15th  day  of  March,  1913,  as 
requested  in  and  by  said  order  and  has  not 
yet  begun  the  same;  and  in  that  the  said 
company  did  not  begin  and  has  not  yet  begun 
the  construction  at  said  point  of  an  adequate 
and  suitable  depot  building  to  contain  two 
waiting  rooms,  one  for  each  color,  each  having 
at  least  eighty  (80)  square  feet  of  floor  space, 
and  a  wareroom  for  freight  having  at  least 
four  hundred  (400)  square  feet  of  floor  space; 
but.  on  the  contrary,  the  said  company  has 
failed  and  refused  and  still  continues  to  re- 


fuse so  to  do,  in  disregard  of  the  order  of  the 
Railroad  Commissioners  as  aforesaid. 

"8.  That  the  Railroad  Commissioners  of 
the  State  of  Florida  and  the  people  of  this 
state  are  without  adequate  remedy  in  the 
premises,  unless  it  be  afforded  by  the  inter- 
position of  this  court  through  a  writ  of  man- 
damus. 

"Now,  therefore,  we  being  willing  that  full 
and  speedy  justice  be  done  in  the  premises, 
do  command  you,  the  Florida  East  Coast 
Railway  Company,  forthwith 

"To  provide  at  Peters,  Fla.,  aforesaid,  ad- 
ditional side  track  facilities  by  providing  a 
side  track  or  side  tracks  of  at  least  double 
the  capacity  of  the  side  track  now  and  here- 
tofore maintained  at  said  point. 

"To  begin  the  work  of  constructing  at  said 
point  a  suitable  and  adequate  depot  building 
to  contain  two  waiting  rooms,  one  for  each 
color,  each  having  at  least  eighty  (80)  square 
feet  of  floor  space,  and  a  wareroom  for 
freight  having  at  least  four  hundred  (400) 
square  feet  of  floor  space,  and  to  prosecute 
said  work  to  completion  with  all  reasonable 
speed. 

"Or  that  you  appear  before  the  justices  of 
this  our  Supreme  Court  sitting  within  and 
for  the  state  of  Florida  at  the  courtroom  in 
the  city  of  Tallahassee,  the  capital,  on  the 
1st  day  of  April,  1913,  at  10  o'clock  in  the 
morning  of  that  day,  and  show  cause  why 
you  refuse  so  to  do. 

"And  have  you  then  and  there  this  writ. 

"Witness  the  Honorable  Thomas  M.  Shack- 
leford,  Chief  Justice  of  the  Supreme  Court 
of  the  State  of  Florida,  and  the  seal  of  the 
said  court  at  Tallahassee,  the  capital,  this 
18th  day  of  March,  A.  D.  1913. 

"[SeaL]  M.  H.  Mabry, 

"Clerk  of  the  Supreme  Court  ot 
the  State  of  Florida." 

By  way  of  return  to  the  alternative  writ 
the  respondent  answered,  in  substance,  as 
follows : 

"That  respondent  denies  that  Peters  Siding 
Is,  or  has  been  for  many  years  last  past  or 
at  any  period  from  the  date  of  building  of 
the  siding  at  Peters  Siding,  a  nonagency 
station  for  the  accommodation  of  freight  and 
passengers,  and,  on  the  contrary,  it  alleges 
that  it  is  and  has  been  since  the  15th  day  of 
February,  1904,  a  private  siding  for  the  ac- 
commodation of  W.  I.  Peters,  and  his  succes- 
sor in  interest  of  the  packing  house  located 
at  said  point,  viz.,  T.  J.  Peters,  who  Is  now 
the  lessee  and  occupant  of  the  packing  house 
at  said  siding,  and  who  has  exclusive  right 
to  the  use  of  the  siding. 

"Respondent  further  shows  that  on  Febru- 
ary 15,  1904,  W.  I.  Peters  entered  into  a  con- 
tract with  the  respondent  for  the  building  of 
a  side  track  sufficient  to  accommodate  11 
cars,  and  also  for  the  right  to  use  certain 
land  adjacent  thereto,  upon  which  to  build  a 
packing  house,  and  it  was  provided  in  and  by 
said  lease,  among  other  things,  that  said  aid- 
ing should  be  for  the  exclusive  use  of  the 
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said  W.  I.  Peters,  and  that  it  might,  at  any 
time,  be  discontinued  by  the  lessor,  and  that 
the  lessor  should  not  be  obliged  to  stop  any 
of  its  trains  at  said  siding,  and  that  the  les- 
see should  not  permit  others  to  use  the  prem- 
ises or  any  structure  thereon;  the  original 
of  said  lease  being  attached  hereto  and  made 
a  part  hereof  and  marked  'Exhibit  A.' 

"Respondent  further  represents  that  sub- 
sequent to  the  date  of  the  execution  of  said 
lease  the  said  T.  J.  Peters  succeeded  by  pur- 
chase or  otherwise  to  the  Interest  of  the  said 
W.  I.  Peters,  and  took  the  same  subject  to 
the  contractual  relation  existing  between  this 
respondent  and  said  W.  I.  Peters,  and  that 
since  the  acquisition  of  the  rights  of  W.  I. 
Peters  by  T.  J.  Peters  the  annual  rental  of 
one  dollar  per  annum  was  paid  by  said  T.  J. 
Peters  down  to  and  inclusive  of  February, 
1912,  and  that  since  said  date  the  said  T.  J. 
Peters  has  failed  and  refused  to  pay  said 
rent  and  has  been  occupying  the  premises  of 
respondent  as  a  tenant  at  sufferance. 

"Respondent,  further  answering,  says  that 
it  has  offered  on  various  occasions  to  in- 
crease the  side  track  facilities  at  Peters  Sid- 
ing for  the  benefit  of  said  T.  J.  Peters,  and 
has  only  imposed  the  responsible  condition 
that  said  T.  J.  Peters  should  pay  for  the  cost 
of  installing  such  additional  facilities,  and 
that  this  is  a  reasonable  and  just  custom  of 
respondent. 

"Respondent,  further  answering  the  alter- 
native writ,  and  particularly  that  portion  of 
the  order  of  the  Railroad  Commission  which 
finds  that  a  nonagency  station  has  been  estab- 
lished for  eight  years  last  past,  denies  that 
a  nonagency  station  has  been  maintained  at 
Peters  Siding  for  eight  years  last  past,  or 
any  portion  thereof,  or  that  it  has  received, 
or  offered  to  receive,  freight  in  car  load  and 
less  than  car  load  quantities,  except  for  the 
lessee  under  its  contract,  or  delivered  or  of- 
fered to  deliver  freight  in  car  load  or  less 
than  car  load  lots,  except  for  lessee,  or  for 
persons  using  the  private  siding  with  the 
permission  of  the  lessee. 

"Respondent  further  avers:  That  for  the 
year  ending  December  31,  1912,  the  follow- 
ing freight  shipments  left  Peters  Siding, 
shipped  by  the  following  named  consignees, 
viz.:  T.  J.  Peters,  673  tons;  C.  R  Graham, 
wood  73  tons ;  Parrish  &  Gauthier,  wood  564 
tons;  Charles  Penny,  miscellaneous  2  tons. 
And  that  the  total  shipments  from  said  sta- 
tion, other  than  those  of  T.  J.  Peters,  who 
is  the  lessee,  and  for  whose  benefit  the  aiding 
is  maintained,  was  637  tons  of  wood,  of  a 
total  revenue  value  to  respondent  of  $490.40, 
and  a  miscellaneous  tonnage  of  two  tons  of 
the  revenue  value  of  $5.95.  That  that  por- 
tion of  the  finding  of  the  Railroad  Commis- 
sion, in  which  it  is  stated  that  a  station  has 
been  voluntarily  established  and  maintained, 
denies  that  the  same  is  true,  and,  on  the  con- 
trary, it  alleges,  as  hereinbefore  alleged,  that 
Peters  Siding  is  not  a  station  and  never  has 
been,  and  is  only  a  private  siding  with  the 


right  reserved  to  respondent  to,  at  any  time, 
discontinue  the  same  and  remove  its  rails 
and  facilities.  That  said  Peters  Siding  is 
located  nine-tenths  of  a  mile  from  Perrine,  an 
agency  station,  at  which  there  is  maintained 
sidings  more  than  sufficient  to  accommodate 
all  the  traffic  offered  or  received  within  a 
territory  of  many  miles  surrounding  it,  and 
that  it  maintains  also  at  said  Perrine  a  depot 
with  ample  freight  and  passenger  accommo- 
dations, and  that  It  also  maintains  at  said 
station  a  station  agent,  who  is  on  duty  twelve 
months  in  each  year.  That  south  of  Peters 
Siding,  about  2%  to  3  miles  distant,  there  Is 
maintained  the  regular  agency  station  of 
Goulds,  at  which  there  are  ample  siding  fa- 
cilities and  freight  and  passenger  accommo- 
dations, and  a  regularly  maintained  agent, 
more  than  sufficient  to  accommodate  all 
freight  received  or  offered  from  the  territory 
for  many  miles  contiguous  thereto.  That  it 
denies  that  there  is  any  public  necessity  for 
the  increase  of  its  private  siding,  or  for  the 
building  of  a  freight  and  passenger  depot, 
and  it  respectfully  represents  unto  the  court 
In  explanation  of  the  reason  why  no  increas- 
ed side  track  facilities  are  necessary,  or  the 
building  of  any  freight  and  passenger  depot, 
that  within  a  territory  beginning  immediate- 
ly north  of  Perrine  and  extending  to  within 
one-half  a  mile  north  of  Goulds,  the  station 
south  of  Peters  Siding,  which  territory  is 
approximately  three  miles  north  to  sooth  and 
nine  and  one-half  miles  east  to  west,  there  Is 
under  cultivation  on  this  date  approximately 
the  following  acreage,  to  wit: 

"Citrus  fruit,  257  acres. 

"Tomatoes,  which  acreage  may  vary  from 
year  to  year,  751  acres. 

"Peppers,  4  acres. 

"Beans,  .05  acres. 

"Potatoes,  5  acres. 

"And  that  out  of  the  acreage  of  citrus  and 
tropical  fruit,  not  all  of  which  is  bearing, 
more  than  50  per  cent  is  as  close  to  Perrine 
or  to  Goulds  as  to  Peters  Siding.  That  of 
the  tomatoes,  approximately  450  acres  of  the 
total  is  owned  by  T.  J.  Peters,  and  that  of 
the  total  acreage,  approximately  75  per  cent 
Is  as  close  to  Perrine  as  to  Goulds,  except 
that  of  T.  J.  Peters  as  to  Peters  Siding. 
That  the  seasons  are  so  uncertain  that  the 
acreage  herein  given  is  by  no  means  perma- 
nent, and  that  for  the  present  season  T.  J. 
Peters  and  other  shippers  in  the  neighbor- 
hood will  have  no  crops  whatever  to  ship,  by 
reason  of  floods,  and  this  condition  is  liable 
to  occur,  judging  from  the  past  experiences, 
one  season  out  of  each  three  years.  That 
within  the  territory  mentioned  there  are  ap- 
proximately eighty-two  dwelling  houses,  two 
schoolhouses,  no  churches,  no  stores,  and  fire 
packing  houses.  That  of  the  total  number  of 
dwellings  only  seven  are  as  close  to  Pe- 
ters Siding  as  to  Goulds  or  Perrine.  That 
there  are  no  schoolhouses,  no  churches,  and 
no  stores  at  Peters  Siding,  and  that  out  of 
the  total  number  of  packing  houses  of  five, 
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only  those  as  close  to  Peters  Siding  as  to 
Perrlne  or  Goulds  are  owned  by  T.  J.  Peters, 
the  lessee  of  the  respondent.  That  at  the 
time  the  said  private  siding  was  established 
the  country  contiguous  to  Peters  Siding  was 
wild,  uncultivated,  and  bad  no  hard  road 
facilities,  over  which  said  W.  I.  Peters  and 
T.  J.  Peters  could  transport  their  freight,  but 
that  since  said  private  siding  was  established 
there  have  been  opened  to  the  public  23.2 
miles  of  public  roads,  all  of  which  lead  from 
Perrlne,  Goulds,  and  from  the  adjacent  ter- 
ritory into  the  main  road,  and  of  this  total 
mileage  12.5  are  rocked  or  hard  surfaced, 
and  that  all  of  the  shippers  in  the  above-de- 
scribed territory  can,  with  equal  facility  and 
at  the  loss  of  only  a  few  minutes,  reach 
Goulds  or  Perrlne  as  well  as  Peters  Siding. 
A  map  of  said  territory  Is  referred  to  and 
prayed  to  be  made  a  part  hereof  if  necessary. 
That  the  building  of  additional  side  track 
facilities  and  a  station  building  for  the  ac- 
commodation of  the  few  inhabitants  contigu- 
ous to  Peters  Siding  and  for  the  freight  re- 
ceived or  transported  would  work  a  great 
hardship  upon  respondent,  for  the  reason  that 
the  revenue  derived  from  the  business  of  the 
general  public  would  not,  by  any  means,  jus- 
tify the  large  expenditures  necessary  to  build 
said  siding  and  said  station  building,  and 
that  it  would  result  In  an  annual  loss  to  re- 
spondent to  maintain  such  station  so  close  to 
other  stations  already  equipped  and  main- 
tained. That  there  are  now  several  hundred 
regular  stops  for  trains  between  Key  West 
and  Jacksonville,  and  that  to  equip  and 
maintain  a  station  at  Peters  Siding  so  near 
to  other  stations  would  be  discrimination 
against  the  general  shipping  public  contrary 
to  the  laws  of  the  United  States,  and  would 
greatly  Interfere  with  the  schedules  of  re- 
spondent's trains,  particularly  of  freight 
trains  carrying  perishable  products  and  en- 
gaged in  carrying  Interstate  commerce.  That 
each  and  every  allegation  in  the  alternative 
writ  not  admitted  is  hereby  expressly  de- 
nied." 

Issue  was  joined  on  this  answer,  and  the 
cause  was  submitted  to  the  court  at  the  Jan- 
uary term,  1914,  on  the  testimony  taken  and 
briefs  filed. 

F.  M.  Hudson,  of  Miami,  for  relators. 
Shatts,  Smith  &  Bowen,  of  Miami,  for  re- 
spondent 

WHITFIELD,  J.  (after  stating  the  facts 
as  above).  This  proceeding  in  mandamus  Is 
to  enforce  an  order  of  the  Railroad  Commis- 
sioners requiring  the  respondent  railroad 
company  to  provide  specified  depot  buildings 
for  freight  and  passenger  accommodation, 
and  also  additional  side  tracks,  at  a  place 
called  "Peters**  on  respondent's  line  of  rail- 
road. 

[1]  Orders  duly  made  by  the  Railroad  Com- 
missioners within  their  statutory  authority 
to  regulate  the  maintenance  and  operation  of 


railroads  as  common  carriers  may  be  en- 
forced in  appropriate  proceedings,  when  they 
are  not  shown  to  be  illegal  or  unreasonable. 
Such  orders,  when  duly  made  under  authority 
conferred,  are  by  statute  made  prima  fade 
reasonable  and  just;  and  the  burden  Is  up- 
on the  respondent  to  clearly  show  that  they 
are  unreasonable  in  their  terms  or  in  their 
practical  operation.  See  State  ex  rel.  Rail- 
road Com'rs  v.  Atlantic  Coast  Line  R.  Co., 
64  Fla.  469,  60  South.  186;  State  ex  rel. 
Atty.  Gen.  v.  Atlantic  Coast  line  R.  Co.,  48 
Fla.  114,  37  South.  652;  State  ex  rel.  Rail- 
road Com'rs  v.  Atlantic  Coast  Line  R.  Co., 
66  Fla.  ,63  South.  729. 

[2]  The  relators  contend  in  effect  that  the 
place  called  "Peters"  has  been  for  a  number 
of  years  a  nonagency  station  on  the  respond- 
ent's railroad,  at  which  local  passenger  trains 
have  been  accustomed  to  stop  on  flag,  and  at 
which  freight  has  been  received  and  deliver- 
ed in  car  load  and  less  than  car  load  quanti- 
ties; that,  the  station  having  been  volun- 
tarily established  by  the  respondent,  such 
station  should  be  provided  with  proper  and 
adequate  facilities  for  the  accommodation  of 
the  patrons  of  the  station;  and  that  the  fa- 
cilities now  afforded  at  the  station  are  inade- 
quate, and  those  demanded  by  the  order  here 
sought  to  be  enforced  are  reasonably  required 
for  the  convenience  of  the  patrons  of  the 
station.  For  the  respondent  it  Is  Insisted 
that  the  siding  at  Peters  was  put  In  under 
special  contract  for  the  use  of  one  shipper 
there,  who  now  "desires  more  side  track 
facilities  for  his  personal  use,"  and  that 
apart  from  this  shipper  "there  would  be  no 
necessity  even'  for  the  stopping  of  trains  at 
Peters  Siding  for  freight  or  passengers,  and 
that  there  Is  no  necessity  for  station  facili- 
ties at  this  point,"  and  further  that  an  ob- 
servance of  the  order  would  entail  an  annual 
expense  upon  the  respondent  not  justified  by 
the  business  done  at  the  point 

The  main  question  to  be  determined  In  this 
mandamus  proceeding  is  not  whether  the 
relators  erred  in  their  finding  on  the  facts 
upon  which  they  acted  in  making  the  order 
involved  here,  but  whether  the  relators  as 
Railroad  Commissioners  in  making  the  order 
exceeded  their  authority  or  abused  their  of- 
ficial discretion  to  the  substantial  injury  of 
the  respondent's  constitutional  property 
rights. 

[3]  By  statute  the  Railroad  Commission- 
ers are  authorized  "to  require  the  establish- 
ment of  such  freight  and  passenger  depots 
as  the  condition  of  the  road,  safety  and  con- 
venience of  passengers  and  prompt  delivery 
of  freight  and  the  most  convenient  transfer 
of  passengers  and  freight  may  Justify;"  Mto 
require  any  •  *  *  common  carrier  to 
properly  operate  its  railroad  or  transporta- 
tion line  and  to  furnish  all  the  necessary 
facilities  for  the  convenient  and  prompt  han- 
dling, transportation  and  delivery  of  all 
freights  offered  along  its  line  for  transporta- 
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tlon,  and  shall  provide  and  prescribe  all 
such  rules  and  regulations  as  may  be  neces- 
sary to  secure  such  operation  and  the  fur- 
nishing of  such  facilities  and  the  prompt 
handling,  transportation  and  delivery  of  all 
freights  offered.".  Paragraphs  2893,  2896, 
Gen.  State  of  1906. 

When  acting  within  the  authority  conferred 
upon  them,  a  wide  discretion  is  accorded 
to  the  Railroad  Commissioners,  and  their 
valid  orders,  rules,  and  regulations  should 
be  made  effective  as  contemplated  by  the  Con- 
stitution and  the  statutes.  The  statute  ex- 
pressly provides  that  the  authorized  rules 
and  regulations  of  the  Railroad  Commission- 
ers "shall  be  deemed  and  held  prima  fade 
reasonable  and  Just";  and,  when  action  is 
taken  by  the  commissioners  in  the  exercise 
of  their  undoubted  authority,  their  admin- 
istrative discretion  will  not  be  controlled  by 
the  courts,  and  their  regulations  will  be  made 
effective  in  appropriate  proceedings  where  an 
abuse  of  discretion  is  not  clearly  shown  in 
unreasonable  and  arbitrary  action  taken. 

A  railroad  common  carrier  may,  In  addi- 
tion to  the  facilities  and  accommodations  al- 
ready furnished,  be  required  to  render  a  par- 
ticular service  that  It  is  essentially  the  duty 
of  the  carrier  to  do  for  the  reasonable  con- 
venience of  its  patrons  among  the  public, 
and  to  meet  the  reasonable  requirements  of 
the  public  service  undertaken.  Even  though 
such  a  particular  duty  If  enforced  would  be 
in  Itself  unremunerative  and  burdensome, 
such  a  result  would  be  an  Incident  to  the 
service  voluntarily  undertaken,  In  considera- 
tion of  the  franchises  permitted  to  be  used 
for  the  public  good,  and  the  property  rights 
of  the  carrier  would  not  thereby  be  unlawful- 
ly invaded,  if  the  particular  service  is  rea- 
sonably necessary  for  the  public  convenience, 
and  the  burden  to  the  carrier  has  some  fair 
relation  to  the  benefits  accruing  to  the  pub- 
lic, and  the  burden  of  the  particular  service, 
considered  with  reference  to  the  entire  busi- 
ness of  the  carrier,  does  not  in  reality 
amount  to  a  denial  to  the  carrier  of  a  rea- 
sonable compensation  for  the  service  render- 
ed by  it  as  an  entirety. 

If  the  performance  of  a  particular  useful 
but  nonessential  duty  will  as  a  part  of  a  gen- 
eral public  service  contribute  to  the  public 
convenience,  the  fact  that  the  particular  serv- 
ice must  be  rendered  at  a  loss  does  not,  in 
view  of  the  nature  of  the  duty  required,  ex- 
cuse nonperformance;  but  the  loss  occasion- 
ed by  the  performance  of  the  particular  duty 
may  be  considered  in  determining  the  rea- 
sonableness of  the  order  requiring  the  par- 
ticular service  to  be  rendered. 

[4]  In  determining  whether  a  rate,  rule, 
regulation,  or  order  of  the  Railroad  Commis- 
sion upon  a  subject  within  its  authority  is  so 
unreasonable  and  arbitrary  as  to  be  illegal 
and  unenforceable,  the  court,  in  deference  to 
the  governmental  functions  conferred  by  law 


upon  the  commissioners,  wfll  not  only  re- 
quire the  prima  fades  of  reasonableness  Im- 
pressed by  the  statute  upon  the  rate,  role, 
or  regulation  or  order  to  be  overcome  by  ad- 
mission or  proofs,  but  will  require  the  ad- 
missions or  proofs  of  fact  tending  to  show 
unreasonableness  to  be  clear  and  convincing; 
every  reasonable  doubt  being  yielded  In  favor 
of  the  rate,  rule,  regulation,  or  order. 

The- reasonableness  of  a  rate,  rule,  regula- 
tion, or  order  of  the  Railroad  Commissioners 
is  to  be  determined  by  a  consideration  of  the 
rights  of  all  parties  directly  and  materially 
affected  by  the  rate,  rule,  regulation,  or  or- 
der. This  involves  a  consideration  of  all  the 
facts  and  circumstances  by  such  appropriate 
processes  and  standards  of  reasoning  and 
computation  as  are  afforded  by  law  or  by 
common  experience  and  the  dictates  of  right 
and  Justice.  State  ex  reL  Railroad  Com'rs 
v.  Louisville  &  N.  R.  Co.,  62  Fla.  815,  57 
South.  175;  Atlantic  Coast  line  R,  Co.  v. 
N.  C.  Corporation  Commission,  206  17.  S.  1, 
27  Sup.  Ot  585,  51  L.  Ed.  933,  11  Ann.  Cas. 
898. 

[6]  To  afford  reasonably  adequate  facili- 
ties at  its  own  stations  is  an  absolute  duty 
of  the  carrier,  and  the  burden  of  furnish- 
ing such  facilities  does  not  invade  the  re- 
spondent's property  rights,  when  the  require- 
ments are  not  in  fact  unreasonable  and  ar- 
bitrary. See  Louisville  &  N.  R.  Co.  v.  Rail- 
road Com'rs,  63  Fla.  491,  58  South.  543,  44 
L.  R.  A  (N.  S.)  189.  Where  the  requirement 
is  not  among  the  carrier's  absolute  duties, 
the  expense  to  be  incurred  may  be  one  of  the 
controlling  considerations.  See  Oregon  R  & 
Nav.  Co.,  State  of  Washington  ex  reL,  t. 
Vairchild,  224  U.  S.  510,  32  Sup.  Ct.  535,  56 
L.  Ed.  863. 

A  proper  test  Is  not  whether  the  fadlities 
required  by  the  order  are  in  fact  necessary, 
but  whether  they  are  reasonable  for  the  con- 
venience and  safety  of  the  public  to  be  serv- 
ed, and  the  expense  to  the  carrier  is  not  so 
unreasonably  out  of  proportion  to  the  con- 
venience afforded  to  the  public  as  to  impose 
on  unlawful  burden  upon  the  carrier.  No 
question  of  confiscation  is  involved. 

The  testimony  shows  that  only  a  few  per 
sons  are  to  be  served  at  present  as  shippers 
or  as  passengers  at  Peters,  which  is  less  than 
a  mile  from  another  station,  and  that  the 
expense  of  observing  the  order  would  exceed 
the  receipts  at  the  station  from  all  others 
except  the  principal  patron  for  whom  the 
siding  was  put  in  under  special  contract 
The  carrier  now  uses  Peters  as  a  nonagency 
station.  It  is  within  the  authority  and  law- 
ful discretion  of  the  Railroad  Commission  to 
require  appropriate  and  adequate  depot  and 
side  track  fadlities  at  such  point,  and,  while 
the  order  Is  perhaps  an  extreme  one,  it  does 
not  dearly  appear  from  the  evidence  that 
the  requirements  sought  to'  be  enforced  in 
this  proceeding  are  in  cost  and  extent  so 
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out  of  proportion  to  the  public  benefit  and  so 
arbitrary  and  unreasonable  as  to  amount  to 
an  abuse  of  official  authority  and  discretion. 

The  future  may  justify  the  requirement; 
and  it  is  within  the  province  and  duty  of  the 
Railroad  Commissioners  aud  the  carrier  to 
anticipate  the  reasonable  requirements  of 
prospective  growth  of  the  business  done  by 
the  carrier. 

A  peremptory  writ  will  issue. 

SHACBXEFOBD,  C  J.,  and  TAYLOR, 
COCKRELL,  and  HOOKER,  JJ.,  concur. 


HESS  et  al  v.  ROBERSON. 

(Supreme  Court  of  Florida.    Jan.  27,  1914. 
Rehearing  Denied  March  10,  1914.) 

(Syllabus  ly  the  Court.) 

Municipal  Cobpobations  (5  185*)— Removal 
tbom  polio!  pobce— jurisdiction  of  pbo- 
cekdinos. 

Under  the  charter  provisions  of  the  city  of 
Jacksonville  the  board  of  bond  trustees  of  the 
city  are  authorised  to  try  members  of  the  po- 
lice force  of  the  city  only  upon,  charges  involv- 
ing removal  made  by  the  mayor  of  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  492-609;  Dec  Dig. 
1 185.«] 

Error  to  Circuit  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Willie  M.  Roberson  procured  a  writ  of 
prohibition  against  the  Board  of  Bond  Trus- 
tees of  the  City  of  Jacksonville  to  prevent 
them  from  trying  him  with  a  view  to  his 
suspension  or  removal  from  the  police  force, 
and  Sig  Hess  and  others,  members  of  the 
board,  bring  error.  Affirmed. 

P.  H.  Odom,  Alston  Cockrell,  and  D.  T. 
Gray,  all  of  Jacksonville,  for  plaintiffs  in 
error.  D.  O.  Campbell,  of  Jacksonville,  for 
defendant  In  error. 

WHITFIELD,  J.  Roberson,  a  member  of 
the  police  force  of  the  city  of  Jacksonville, 
Fla.,  procured  from  the  circuit  court  a  writ 
of  prohibition  against  the  board  of  bond 
trustees  of  said  city,  which  was  made  abso- 
lute to  prevent  said  board  from  trying  Rob- 
erson on  a  charge  made  by  the  acting  chief 
of  police  of  the  city  with  a  view  to  a  suspen- 
sion or  removal  by  the  board  of  Roberson  as 
a  member  of  the  police  force.  No  objection 
la  made  to  the  writ  as  a  mode  of  procedure. 

On  writ  of  error  the  respondents  below 
contend,  In  effect,  that  the  board  of  bond 
trustees  have  authority  to  try  a  member  of 
the  police  force  on  charges  made  by  the  chief 
of  police,  and  to  suspend  or  remove  such 
member. 

The  statutory  provisions  that  "the  board 
of  bond  trustees  of  the  city  of  Jacksonville 
shall  have  exclusive  power  to  appoint  sub- 
ject to  approval  by  the  affirmative  vote  of 
two-thirds  of  the  members  of  the  city  coun- 


cil, all  *  *  *  members  of  the  police 
force,"  and  that  "the  organization,  number 
and  compensation  of  members  of  the  police, 
force  *  •  *  shall  be  regulated  and  con- 
trolled by  the  board  of  bond  trustees,"  must 
be  considered  in  connection  with  the  other 
statutory  enactments  that  the  mayor  "shall 
have  power  to  *  •  *  direct  and  control 
the  police  force  of  the  city,"  and  "power  to 
preserve  the  peace  within  the  limits  of  the 
city  and  In  public  parks  and  grounds  with- 
out the  city,  belonging  to  the  city,"  as  well 
as  in  connection  with  the  ordinance  adopted 
pursuant  to  the  statutory  provision  that 
"the  city  council  may,  by  ordinance,  establish 
general  provisions  and  requirements,  which 
shall  be  followed  by  the  mayor,  in  the  con- 
trol, suspension  and  removal  of  members  of 
the  police  force,  designating  the  causes  for 
and  grounds  upon  which  members  of  the 
police  force  may,  upon  specific  charges,  be 
removed  from  office,  and  providing  for  the 
trial  of  such  charges  before  the  board  of 
bond  trustees;  and  after  the  publication  of 
such  ordinance  no  member  of  the  police  force 
who  has  served  one  year  or  more  shall  be 
removed  from  office,  except  under  and  In  pur- 
suance of  the  provisions  of  such  ordinance." 
The  ordinance  adopted  pursuant  to  this  stat- 
utory authority  provides  as  follows: 

"Section  1.  The  mayor  shall  be  the  execu- 
tive head  of  the  police  force  of  the  city  of 
Jacksonville,  and  the  direction  and  control 
of  the  same  shall  be  In  him,  except  as  to  the 
organization,  number  and  compensation  of 
the  members  thereof.  The  mayor  shall  take, 
care  that  all  laws  and  ordinances  concerning ' 
the  city  are  duly  respected  and  observed  in 
the  city  and  its  property  outside  of  the  city. 
He  shall  have  full  power  and  authority  to 
make  and  issue  to  the  police  force  any  and 
all  orders  which,  in  his  Judgment,  may  be 
expedient  or  necessary  to  preserve  the  pub- 
lic peace,  prevent  crimes,  detect  and  arrest 
offenders,  suppress  riots,  protect  the  rights 
of  persons  and  property,  guard  the  public 
health,  preserve  order  at  elections,  provide 
for  the  remoyal  of  nuisances,  restrain  dis- 
orderly houses,  assist,  advise  and  protect 
strangers  and  travelers  In  public  streets  or 
at  8 team  boat  landings,  or  railroad  stations, 
enforce  all  laws  relating  to  the  suppression 
and  punishment  of  crime  and  to'  the  public 
health,  and  to  disorderly  persons,  and  all  or- 
dinances and  resolutions  of  the  city  council 
in  relation  to  the  police  force,  health  and 
criminal  procedure. 

"Mayor  Has  Full  Power. 

"Sec  2.  The  mayor  shall  have  full  power 
and  authority  to  receive  any  and  all  charg- 
es that  may  be  made  against  any  member  of 
the  police  force,  and  to  suspend  such  mem- 
ber, with  or  without  pay,  pending  the  result 
of  an  investigation  by  him,  or  a  trial  by  the 
board  of  bond  trustees  as  hereinafter  pro- 
vided. 
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"It  shall  be  the  duty  of  the  mayor  to  con- 
duct a  fair  and  speedy  Investigation  of  such 
charges.  In  the  event  he  finds  any  member 
of  the  police  force  guilty  of  any  misconduct 
for  neglect  of  duty,  he  shall  have  full  power 
and  authority  to  punish  such  member  by 
suspension  from  duty,  without  pay,  for  a 
period  not  to  exceed  three  months,  or,  in 
case  the  accused  member  has  not  served  as 
a  member  of  the  force  for  one  year  or  more 
to  remove  him  from  office. 

"Provided,  however,  that  whenever  the 
mayor  suspends  or  removes  any  member  of 
the  police  force  he  shall  report  his  actions 
with  his  reasons  therefor  in  writing  to  the 
next  meeting  of  the  city  council  for  its  ap- 
proval or  rejection. 

"Removal  of  Officers. 
"Sec.  3.  Whenever  the  mayor,  upon  inves- 
tigation of  any  charge  against  any  member 
of  the  police  force  who  has  served  as  a 
member  thereof  for  one  year  or  more  shall 
be  of  the  opinion  that  removal  from  office  is 
the  only  adequate  punishment,  he  shall  make 
and  file  with  the  board  of  bond  trustees  the 
charges  against  said  member,  or  transmit  to 
and  file  with  them  the  charges  made  to  him. 
And  It  shall  be  the  duty  of  the  board  of 
bond  trustees  to  give  to  the  accused  a  fair 
and  speedy  trial.  Two-thirds  (2/3rds)  of  the 
members  of  the  board  of  bond  trustees  shall 
constitute  a  quorum  for  the  trial  of  such 
charges  and  a  majority  of  the  members  pres- 
ent may  find  the  accused  guilty  or  not  guilty. 
•If  found  not  guilty  the  accused  shall  be 
returned  to  duty  with  full  pay  from  the 
time  he  was  suspended,  if  suspended  without 
pay  pending  the  result  of  the  trial.  If  found 
guilty  the  mayor  shall  proceed  to  remove  the 
accused  from  the  police  force. 

"Causes  for  Removal. 

"Sec.  4.  Any  member  of  the  police  force 
may  be  removed  from  office  for  the  follow- 
ing causes  and  upon  the  following  grounds: 

"L  Misfeasance,  malfeasance  or  nonfeas- 
ance In  office. 

"2.  Drunkenness. 

"3.  Conviction  of  any  crime. 

"4.  Mistreatment  or  neglect  of  prisoners. 

"5.  Disobedience  of  any  lawful  order  of 
the  mayor. 

"6.  Incompetency  or  incapacity. 

"7.  Acceptance  of  gratuities. 

"8.  Any  misconduct  or  neglect  of  duty,  or 
conduct  toward  the  mayor,  officers  or  mem- 
bers of  the  police  force  subversive  of  dis- 
cipline. 

"But  no  member  of  the  police  force  who 
has  served  as  a  member  one  year  or  more 
shall  be  removed  from  office  without  having 
first  been  tried  before  the  board  of  bond 
trustees  upon  the  charges  preferred  against 
him. 

"Sec.  5.  All  charges  made  against  any 
member  of  the  police  force  to  the  mayor,  or 


made  or  transmitted  by  him  to  the  board  of 
bond  trustees,  shall  be  hi  writing,  and  signed 
by  the  person  making  them.  No  especial 
form  shall  be  required,  but  the  offense  charg- 
ed must  be  clearly  and  specifically  stated. 

"Trials  to  be  Public 

"Sec.  6.  All  investigations  and  trials  here- 
in provided  for  shall  be  held  in  the  city  halL 
shall  be  public  and  shall  be  held  within  two 
weeks  from  the  filing  of  the  charges.  The 
accuser  shall  be  served  with  reasonable  no- 
tice of  the  Investigation  or  trial  and  the  ac- 
cused shall  be  served  with  like  notice,  to- 
gether with  a  copy  of  the  charges.  He  shall 
in  all  cases  have  the  right  to  be  present  and 
to  be  represented  by  counsel,  and  the  city 
attorney  at  the  request  of  the  mayor,  or  ol 
the  board  of  bond  trustees  shall  act  as  prose- 
cutor. 

"The  recorder  shall  act  as  clerk  at  all  in- 
vestigations and  trials  and  shall  keep  a 
brief  record  of  all  the  proceedings.  He  shall 
administer  oaths  to  all  witnesses,  and,  at 
the  request  of  the  mayor,  board  of  bond  trus- 
tees, the  accused  officer,  or  the  accuser  shall 
issue  subpoenas  and  compulsory  process  to 
compel  the  attendance  of  persons,  and  the 
production  of  books  and  papers  before  the 
mayor,  or  the  board  of  bond  trustees.  All 
motions,  process  and  subpoenas  provided  for 
herein  shall  be  served  and  returned  by  a 
member  of  the  police  force. 

"Other  Provisions. 

"Sec  7.  The  chief  of  police,  or  the  acting 
chief  shall  immediately  notify  the  mayor  in 
writing  of  any  and  all  changes  made  by  the 
board  of  bond  trustees  in  the  membership 
or  organization  of  the  police  force. 

"Sec.  8.  All  resignations  from  the  police 
force  shall  be  addressed  to  the  mayor  and 
shall  be  in  writing. 

"Sec  9.  The  chief  or  acting  chief  of  police 
shall  report  to  the  mayor  dally,  or  at  such 
convenient  time  as  the  mayor  may  direct, 
the  condition  and  general  transactions  of  the 
police  force  and  such  matters  or  things  in 
regard  thereto  as  the  mayor  may  request  or 
require" 

It  is  clear,  from  these  provisions  of  the 
statutes  and  of  the  ordinance  adopted  by 
express  authority  of  the  statute,  that  the 
board  of  bond  trustees  have  "exclusive  power 
to  appoint,"  subject  to  approval  by  the  city 
council,  "all  members  of  the  police  force." 
and  that  "the  organization,  number  and  com- 
pensation of  the  police  force  *  •  •  shall 
be  regulated  and  controlled  by  the  board  of 
bond  trustees."  But,  In  view  of  the  express 
provisions  as  to  the  power  of  suspension 
and  removal,  these  powers  given  the  board 
of  bond  trustees  "to  appoint"  and  to  regu- 
late and  control  the  "organization,  number 
and  compensation  of  the  members  of  the 
police  force"  do  not  include  or  imply  power 
to  suspend  a  member  of  the  police  force,  or 
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to  take  part  In  the  removal  of  a  member  of 
the  police  force,  except  as  stated  In  the  quot- 
ed provisions.  The  main  features  of  the  ordi- 
nance are  clearly  not  in  excess  of  the  statu- 
tory authority  under  which  it  was  adopted, 
and  it  is  controlling  when  not  In  conflict 
with  the  higher  law.  The  statute  expressly 
provides  for  an  ordinance  to  "establish  gener- 
al provisions  and  requirements"  to  guide  the 
mayor  "in  the  control,  suspension  and  re- 
moval of  members  of  the  police  force."  The 
provision  of  the  statute  for  an  ordinance  "des- 
ignating the  causes  for  the  grounds  upon 
which  members  of  the  police  force  may,  upon 
specific  charges,  be  removed  from  office,"  and 
for  a  trial  of  "such  charges  before  the  board 
of  bond  trustees,"  is  confined  to  removal* 
"from  office."  The  ordinance  expressly  pro- 
vides that,  whenever  the  mayor  is  of  opinion 
that  a  charge  made  against  any  member  of 
the  police  force  who  has  served  one  year  or 
more  warrants  removal  from  office,  "he  shall 
make  and  file  with  the  board  of  bond  trustees 
the  charges  against  said  member,  or  transmit 
to  and  file  with  them  the  charges  made  to  him." 
This  clearly  contemplates  a  trial  upon  charg- 
es preferred  by  the  mayor.  The  ordinance 
adopted  pursuant  to  the  statute  to  "estab- 
lish general  provisions  and  requirements"  to 
guide  the  mayor  in  a  "suspension"  of  the 
members  of  the  police  force  provides  that, 
when  charges  are  made  to  the  mayor  "against 
any  member  of  the  police  force,"  he  shall 
"conduct  a  fair  and  speedy  Investigation  of 
such  charges,"  and,  if  such  member  of  the 
police  force  is  found  "guilty  of  any  miscon- 
duct or  neglect  of  duty,  he  shall  have  full 
power  and  authority  to  punish  such  mem- 
ber by  suspension  from  duty,  without  pay, 
for  a  period  not  to  exceed  three  months." 
Provided,  however,  that  "he  shall  report  his 
actions  with  his  reasons  therefor  in  writing 
to  the  next  meeting  of  the  city  council  for  its 
approval  or  rejection."  If  the  provision  of 
section  2  of  the  ordinance  that,  "in  case  the 
accused  member  has  not  served  as  a  member 
<>f  the  force  for  one  year  or  more,"  the  mayor 
may  "remove  him  from  office,"  if  found 
"guilty  of  any  misconduct  or  neglect  of  duty," 
conflicts  with  the  statutory  enactment  that 
"members  of  the  police  force  may,  upon  spe- 
cific charges,  be  removed  from  office."  •  •  * 
upon  "trial  of  such  charges  before  the  board 
of  bond  trustees,"  as  provided  for  by  the 
ordinance,  such  provision  does  not  affect  the 
remainder  of  the  ordinance,  and  it  may  be 
disregarded.  Under  the  authority  to  "by  or- 
dinance established  general  provisions  and 
requirements,  which  shall  be  followed  by  the 
mayor,  in  the  control,  suspension  and  remov- 
al of  members  of  the  police  force,"  it  is  not 
dear  that  the  ordinance  Is  in  excess  of  the 
authority  conferred,  because  it  provides  that 
Uco-thirds  of  the  members  of  the  board  of 
bond  trustees  shall  constitute  a  quorum  for 
the  trial  of  charges  made  for  the  removal  of 
a  member  of  the  police  force,  and  that  "a 


majority  of  the  members  present  shall  find 
the  accused  guilty  or  not  guilty,"  when  the 
statute  provides  that  "no  official  action  shall 
be  taken  except  by  a  majority  vote  cast." 
The  authority  of  the  board  of  bond  trustees 
to  regulate  and  control  the  compensation  of 
members  of  the  police  force  does  not  neces- 
sarily conflict  with  the  power  of  the  mayor 
to' suspend  for  a  stated  period  without  pay. 

It  Is  argued  that,  as  the  statute  of  1887 
(Laws  1887,  c.  3775,  art  6,  f  1)  gave  to  a 
board  of  police  commissioners  "exclusive 
power  to  appoint,  organize  and  remove  the 
members  of  the  police  force,"  when  the  stat- 
ute was  amended,  and  the  board  of  bond 
trustees  were  given  power  "to  appoint"  and 
to  regulate  and  control  "the  organization, 
number  and  compensation  of  members  of  the 
police  force,"  the  power  of  removal  was 
thereby  given  the  latter  board.  But  this  con- 
tention falls  in  the  face  of  the  terms  of  the 
amending  statute,  as  no  such  power  of  remov- 
al is  given  to  the  board  of  bond  trustees,  ex- 
pressly or  by  implication  or  intendment,  ex- 
cept in  so  far  as  a  trial  before  such  board  is 
provided  for  "upon  specific  charges"  to  de- 
termine the  issue  duly  made. 

The  power  and  duty  of  the  mayor  "to  di- 
rect and  control  the  police  force,"  "to  pre- 
serve the  peace,"  and  his  powers  as  to  the 
control,  suspension  and  removal  of  members 
of  the  police  force,"  may,  at  some  points  of 
contact  with  the  powers  and  duties  of  the 
board  of  bond  trustees  "to  appoint"  and  to 
regulate  and  control  "the  organization,  num- 
ber and  compensation  of  members  of  the  po- 
lice force,"  cause  inconvenience  or  confusion 
and  friction ;  but  the  law  as  written  should 
be  enforced.  A  policy  of  forbearance  and 
co-operation  in  obeying  the  law  In  the  inter- 
est of  the  public  welfare  is  expected  of  all 
officials. 

As  the  board  of  bond  trustees  are  authoriz- 
ed to  try  members  of  the  police  force  only 
upon  charges  made  by  the  mayor  for  removal, 
the  judgment  is  affirmed. 

SHACKLEFORD,  0.  J„  and  TAYLOR, 
COCKRELL,  and  HOOKER,  JJ.,  concur. 


WOFFORD  et  al.  v.  DYKES. 
(Supreme  Court  of  Florida.    Feb.  11,  1914.) 

(Syllabus  by  the  Court.) 

1.  Pleading  (|  228*)— Exceptions  to  An- 
swer—Sufficiency. 

Exceptions  to  an  answer  for  Impertinence 
should  be  overruled  if  they  are  too  broad,  or 
are  to  defensive  matter  not  wholly  irrelevant 
to  the  bill  as  framed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §|  584-690 ;   Dec  Dig.  f  228.*] 

2.  Quieting  Title  (515*) — Cancellation  or 
Cloud  on  Title— Defense. 

When  the  complainant's  title  depends  upon 
a  sheriffs  deed,  payment  of  the  judgment  prior 
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to  the  levy  of  the  execution  is  relevant  defen- 
sive matter. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  |  47 ;  Dec.  Dig.  §  15.*] 

8.  Quieting  Title  ff  15*)— Defense— Inva- 
lidity of  Sheriff's  Deed. 

A  sheriff's  deed  may  be  attacked  by  show- 
ing that  the  statutory  steps  of  notice  have  been 
ignored. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §  47;  Dec  Dig.  §  15.*] 

4.  Evidence  (|  448*)  —  Parol  —  Ambiguous 
Deed. 

The  surroundings,  facts,  and  circumstances 
may  aid  in  the  construction  of  an  ambiguous 
deed. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  if  2066-2082,  2084;  Dec  Dig.  f 
448.*] 

Appeal  from  Circuit  Court,  Dade  County; 
Bethel,  Judge. 

Bill  by  G.  M.  Dykes  against  J.  B.  Wofford 
and  others,  for  cancellation  of  cloud  on  title. 
From  an  order  sustaining  exceptions  to  an- 
swer, defendants  appeal  Reversed. 

Price  &  Railey,  of  Miami,  for  appellants. 
Atkinson,  Gramling  &  Burdine,  of  Miami,  for 
appellee. 

COCKRELL,  J.  [1]  This  is  an  appeal 
from  an  order  sustaining  exceptions  for  Im- 
pertinence to  an  answer  filed  by  the  appel- 
lants to  a  bill,  praying  the  cancellation  of  a 
cloud  upon  title,  the  claim  of  appellants  to  a 
10-foot  right  of  way  upon  appellee's  land. 

From  the  bill  of  complaint  it  appears  that 
the  complainant's  predecessor  in  title,  when 
the  owner  of  four  adjoining  lots,  executed 
its  deed  conveying  two  of  them  to  an  improve- 
ment company,  and  in  the  deed,  immediately 
following  the  description  of  the  lots  convey- 
ed, occurs  this  sentence:  "It  Is  also  agreed 
that  by  the  grantor,  that  the  grantee,  Its  suc- 
cessors and  assigns,  shall  have  the  free  use 
of  an  alley  running  from  Tenth  (10)  street  to 
Eleventh  (11)  street,  for  a  right  of  way,  said 
alley  being  the  west  ten  feet  (W.  10  Ft.)  of 
lots  eight  (8)  and  thirteen  (13)  of  block  one 
hundred  and  five  (105)  of  the  city  of  Miami, 
together  with  all  and  singular  the  rights, 
easements,  tenements,  hereditaments  there- 
unto belonging  or  in  any  wise  appertaining, 
and  the  reversions,  remainder  and  remaind- 
ers, rents,  issues  and  profits  thereof."  The 
improvement  company  sold  a  portion  of  its 
lots  to  one  of  the  appellants,  "together  with 
all  and  singular  the  rights,  tenements  and 
hereditaments  and  appurtenances  thereunto 
belonging  or  In  any  wise  appertaining 
*  *  *  and  also  all  the  •  •  •  estate, 
possession,  claim  and  demand  whatsoever  at 
law  and  in  equity,  either  and  both,  of  the 
said  party  of  the  first  part  of,  In  and  to  the 
same,  and  every  part  and  parcel  thereof." 

Upon  the  theory  that  the  "agreement"  as 
to  the  right  of  way  by  the  original  grantor 
was  a  naked  promise,  the  bill  asserts  title  to 
the  10-foot  strip  through  a  sheriff's  deed 


based  upon  a  judgment  against  that  grantor. 

We  shall  not  burden  this  opinion  with  all 
the  specific  portions  of  the  answer,  to  which 
the  exceptions  were  sustained,  but,  after 
pointing  out  a  few  of  them,  will  content  our- 
selves with  a  reference  to  the  rules  laid  down 
by  us  in  Holzendorf  v.  Terrell,  52  Fla.  525, 
42  South.  584,  governing  the  subject,  and  the 
application  of  which  rules  requires  the  over- 
ruling of  all  these  exceptions,  which  were  ob- 
jectionable as  being  too  broad,  or  as  directed 
against  defensive  matter  not  wholly  irrele- 
vant when  read  in  the  light  of  the  averments 
of  the  bill. 

[2-4]  We  give  a  few  illustrations:  The 
statute  of  limitations  is  not  wholly  irrelevant, 
nor  Is  a  plea  of  payment  of  the  judgment 
prior  to  the  levy  of  the  execution  thereunder. 
Again,  we  know  of  no  rule  rendering  impreg- 
nable a  sheriffs  deed,  when  the  statutory 
steps  of  notice  have  been  ignored.  Again, 
the  construction  of  an  ambiguous  deed  may 
depend  upon  matters  dehors  the  deed,  and 
pleading  these  facts  do  not  necessarily  of- 
fend the  rule  as  to  varying  writings  by  parol. 

We  must  not  be  understood  as  deciding 
finally  all  the  suggestions  in  this  opinion. 
These  questions  may  be  more  maturely  con- 
sidered when  all  the  facts  are  folly  disclosed, 
and  If  the  defendants  unnecessarily  bring  in- 
to the  case  evidence  that  may  then  prove  in- 
consequential, the  chancellor  has  the  power 
to  penalize  them  when  he  adjusts  the  costs. 
See  Bush  v.  Adams,  22  Fla.  177. 

The  order  Is  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 


LESLIE  B.  BROOKS  CO.  v.  LONG. 

(Supreme  Court  of  Florida.   Feb.  8,  1914.  On 
Rehearing,  March  4,  1914.) 

(Syllabus  by  the  Court.) 

1.  Landlord  and  Tenant  (§  129*)— Breach 
of  Contract— Remedy  of  Lessee— Damages 
Recoverable. 

The  general  rule  is  that  the  lessee  can  re- 
cover from  the  lessor,  for  breach  of  a  contract 
to  deliver  possession  of  the  leased  premises,  the 
difference,  if  any.  between  the  rent  contracted 
to  be  paid  and  the  actual  rental  value  of  the 
premises.  Prospective  profits  from  the  busi- 
ness that  the  lessee  expected  to  conduct  in  said 
premises  are  too  remote  and  speculative,  de- 
pendent upon  too  many  contingencies  to  be  per- 
missible as  an  admeasurement  of  damages  in 
such  cases. 

[Ed.  Note— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ff  450-457;   Dec  Dig.  f 

2.  Landlord  and  Tenant  (f  129*)— Breach 
or  Contbact  —  Action  by  Lessee  — Evi- 
dence of  Damages. 

In  proving  the  value  of  property,  it  is  im- 
proper to  admit  testimony  of  an  alleged  offer  of 
a  particular  price  for  the  property,  as  tending 
to  show  its  value.  This  is  a  kind  of  proof  that 
could  be  so  easily  manufactured  that  its  ad- 
mission would  be  too  dangerous  to  be  tolerated. 
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Neither  a  party  who  has  made  an  offer  for  the 
land,  nor  the  owner,  should  be  permitted  to  tes- 
tify to  the  same  for  the  purpose  of  proving 
value. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  450-467;    Dec  Dig.  § 

Cockrell,  J.,  dissenting. 

Error  to  Court  of  Record,  Escambia  Coun- 
ty; Kirke  Monroe,  Judge. 

Action  by  T.  H.  Long  against  the  Leslie 
EL  Brooks  Company,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.  Affirmed  conditionally  on  rehearing. 

Blount,  Blount  &  Carter,  of  Pensacola,  for 
plaintiff  In  error.  Beeves  &  Watson  &  Pas- 
co and  Pattillo  Campbell,  all  of  Pensacola, 
for  defendant  In  error. 

TAYLOR,  J.  The  defendant  In  error, 
hereinafter  referred  to  as  the  plaintiff,  sued 
the  plaintiff  in  error,  hereinafter  referred  to 
as  the  defendant,  In  the  court  of  record  of 
Escambia  county  In  an  action  for  damages 
for  breach  of  a  contract  to  lease  and  deliver 
possession  of  certain  premises  In  the  city  of 
Pensacola;  the  plaintiff  being  the  lessee  and 
the  defendant  being  the  lessor. 

A  default  was  taken  and  entered  for  want 
of  a  plea,  and  the  question  of  damages  was 
submitted  to  the  presiding  judge  without  a 
jury,  and  the  judge  rendered  judgment  in 
favor  of  the  plaintiff  for  the  sum  of  $750. 
After  the  overruling  of  its  motion  for  new 
trial,  the  defendant  below  brings  the  case 
here  for  review  by  writ  of  error. 

The  proofs  on  the  inquest  of  damages 
showed  that  the  defendant  entered  into  a 
written  lease  of  the  premises  In  question 
for  two  years  from  April  1,  1913,  to  March 
31,  1915,  at  a  stipulated  rental  of  $1,200  per 
annum  payable  monthly  In  advance  at  the 
rate  of  $100  per  month,  and  that  the  plain- 
tiff had  paid  $150  in  advance  towards  the 
rent,  and  that  the  defendant  had  failed  and 
refused  to  deliver  possession  of  the  premises 
at  the  time  appointed  in  the  contract  of  lease, 
but  on  the  contrary  had  leased  the  premises 
to  other  parties  and  put  them  in  possession. 

[2]  The  plaintiff,  to  prove  his  damages,  of- 
fered evidence  to  the  effect  that  he  rented  the 
premises  for  the  purpose  of  conducting  a 
barber  shop  therein,  and  was  permitted,  over 
the  defendant's  objection,  to  show  what  he 
would  have  netted  in  such  business  If  he 
had  obtained  possession  as  contracted  for. 
All  of  this  testimony  was  objected  to  on 
the  ground  that  it  was  improper,  speculative, 
and  impertinent,  and  that  the  only  legal 
measure  of  damages  In  such  a  case  was  the 
difference,  If  any,  between  the  rent  contract- 
ed for  and  the  actual  market  rental  value  of 
said  premises,  but  the  court  overruled  said 
objections  and  permitted  said  testimony  to 
be  presented.  This  ruling  ia  assigned  as 
error. 


[1)  This  was  error.  The  general  rule  ap- 
plicable In  such  cases  is  that  the  lessee  can 
recover  from  the  lessor,  for  breach  of  a  con- 
tract to  deliver  possession  of  the  leased 
premises,  the  difference,  Lt  any,  between  the 
rent  contracted  to  be  paid  and  the  actual 
rental  value  of  the  premises.  Prospective 
profits  from  the  business  that  the  lessee  ex- 
pected to  conduct  In  said  premises  are  too 
remote  and  speculative,  dependent  upon  too 
many  contingencies  to  be  permissible  as  an 
admeasurement  of  damages  in  such  a  case. 
3  Sedgwick  on  Damages,  984;  Moses  v.  Au- 
tuono,  56  Fla.  499,  47  South.  925,  20  L  R. 
A.  (N.  S.)  350;  Hodges  v.  Fries,  34  Fla.  63, 
15  South.  682;  Jar  rait  v.  Peters,  145  Mich. 
29,  108  N.  W.  432 ;  Sloan  v.  Hart,  150  N.  C. 
269,  63  S.  E.  1037,  21  L.  R.  A.  (N.  S.)  239, 
134  Am.  St  Rep.  911;  Smith  v.  Phillips,  16 
Ky.  Law  Rep.  615,  29  S.  W.  358. 

The  plaintiff  was  permitted,  over  the  de- 
fendant's objection,  to  show  that  he  had 
been  offered  by  a  third  party,  after  his  con- 
tract of  lease  had  been  signed,  an  advance 
of  $25  per  month  over  the  rent  he  had  agreed 
upon  to  pay  for  a  sublease  of  the  premises. 
This  ruling  is  assigned  as  error.  This  rul- 
ing was  also  erroneous.  An  offer  for  prop- 
erty depends  on  so  many  considerations  that 
it  Is  not  usually  regarded  as  a  test  of  value. 
13  Bncy.  Evidence,  451,  and  cases  there  cit- 
ed; Sharp  v.  United  States,  191  U.  S.  341, 
24  Sup.  Ot  114,  48  L.  Ed.  211;  Perkins  v. 
People,  27  Mich.  886;  Crosby  v.  Dorward, 
248  111.  471,  94  N.  E  78,  140  Am.  St.  Rep. 
230;  Morrll  v.  Bentley,  150  Iowa,  677,  130 
N.  W.  734;  City  of  Louisville  v.  Benedict, 
147  Ky.  391,  144  S.  97.  43.  In  the  case  of 
Stewart  v.  James,  1  Neb.  (Unof.)  507,  95  N. 
W.  778,  it  Is  said:  "In  proving  the  value  of 
property,  it  is  improper  to  admit  testimony 
of  an  alleged  offer  of  a  particular  price  for 
the  property,  as  tending  to  show  its  value; 
this  Is  a  kind  of  proof  that  could  be  so  easily 
manufactured  that  Its  admission  would  be 
too  dangerous  to  be  tolerated."  In  the  case 
of  Chicago,  M.  &  St  P.  Ry.  Co.  v.  Alexander, 
47  Wash.  131,  91  Pac.  626,  it  is  held:  "That 
neither  a  party  who  has  made  an  offer  for 
the  land  nor  the  owner  should  be  permitted 
to  testify  to  the  same  for  the  purpose  of 
showing  value."  Tennessee  Coal,  Iron  R. 
Co.  v.  State,  141  Ala.  103,  87  South.  433; 
Yellowstone  Park  R.  Co.  v.  Bridger  Coal 
Co.,  34  Mont  645,  87  Pac.  963,  115  Am.  St 
Rep.  646,  9  Ann.  Ca&  470.  Since  the  court 
below  erred  In  admitting  or  considering  this 
proof,  there  was  no  other  evidence  in  the 
case  that  could  sustain  the  court's  finding 
and  judgment  for  the  plaintiff,  since  the  de- 
fendant proved  without  contradiction,  ex- 
cept by  the  illegal  proof  of  the  offer  to  sab- 
lease,  that  the  actual  renta;  value  of  the 
premises  was  the  same  as  the  rent  reserved 
in  the  contract  of  lease.    Upon  the  proofs 
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before  the  court  below,  the  judgment  should 
have  been  for  the  plaintiff,  but  only  for  the 
sum  of  $150,  with  Interest  thereon  from  the 
date  it  was  paid  as  rent  in  advance. 

The  Judgment  of  the  court  below  is  here- 
by reversed  at  the  cost  of  the  defendant  in 
error. 

SHAOKLEFORD,  C.  J.,  and  HOCKER 
and  WHITFIELD,  J  J.,  concur.  COCKRELL, 
J.,  dissents. 

On  Rehearing.  > 

TAYLOR,  J.  In  an  application  for  rehear- 
ing in  this  cause  the  defendant  in  error 
agrees  to  a  remittitur  of  the  excess  found 
by  this  court  to  exist,  in  the  amount  recov- 
ered by  him.  Therefore,  in  order  to  end 
the  litigation  between  the  parties,  the  for- 
mer judgment  of  this  court  is  hereby  mod- 
ified and  amended  so  as  to  permit  the  plain- 
tiff below,  within  20  days  from  the  filing  of 
the  mandate  of  this  court  in  the  court  be- 
low, to  enter  a  remittitur  of  his  said  judg- 
ment of  all  of  such  Judgment  save  and  ex- 
cept the  sum  of  $150  thereof,  with  interest 
on  said  $150  from  December  7,  1912;  upon 
the  entry  of  such  remittitur  the  said  judg- 
ment shall  stand  affirmed,  otherwise  the 
same  shall  stand  reversed.  The  cost  of  the 
writ  of  error  here  to  be  taxed  against  the 
defendant  in  error.   All  concur. 


TAYLOR  v.  STATE. 
(Supreme  Oourt  of  Florida.    Feb.  11,  1914.) 

(ByUobvs  by  the  Court.) 

1.  Weapons  (f  17*)— Shooting  into  Dwell- 
in  q— I  NFOBMATION— SUFFIOIB  NC  Y. 

An  information,  charging  that  the  defend- 
ant did  wantonly  and  maliciously  shoot  at  and 
into  a  certain  dwelling  house,  to  wit,  the  dwell- 
ing house  of  one  E.,  which  was  then  and  there 
being  used  and  occupied,  is  sufficient  under  the 
statute  defining  the  offense  of  wantonly  and 
maliciously  shooting  into  a  dwelling  which  is 
being  used  or  occupied. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  §§  20,  22-33;  Dec.  Dig.  1 17.*] 

2.  Criminal  Law  (|  1159*)  —  Appeal  —  Veb- 
dict— Evidence. 

The  evidence  sustains  the  verdict 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law, m  Cent.  Dig.  §§  3074-3083;  Dec.  Dig.  § 

3.  Criminal  Law  (§  1188*)  —  Appeal  —  Re- 
mand fob  Sentence. 

Where  an  erroneous  sentence  is  imposed, 
the  judgment  may  be  reversed  for  a  proper  sen- 
tence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  3222-3224;  Dec.  Dig.  | 
1188.*] 

Error  to  Criminal  Court  of  Record,  Duval 
County;  James  Turner  Butler,  Judge. 

J.  H.  Taylor  was  convicted  of  shooting  at 
and  into  a  dwelling  house,  and  brings  error. 
Reversed  and  remanded. 


F.  D.  Brennan,  of  Jacksonville,  for  plain- 
tiff in  error.  T.  F.  West,  Atty.  Gen.,  and 
C.  O.  Andrews,  Asst.  Atty.  Gen.,  for  the 
State. 

WHITFIELD,  J.  The  information  herein 
alleges  that  J.  H.  Taylor  did  "wantonly  and 
maliciously  shoot  at  and  into  a  certain 
dwelling  house,  to  wit,  the  dwelling  house  of 
one  Essie  Reese,  which  was  then  and  there 
being  used  and  occupied."  A  motion  was 
made  and  denied  to  quash  the  information 
on  the  grounds  that  it  does  not  allege  that 
the  dwelling  was  occupied  by  any  person 
or  persons,  and  does  not  allege  the  name  of 
any  occupant  of  the  dwelling.  Upon  convic- 
tion the  defendant  below  made  a  motion  in 
arrest  of  judgment  upon  practically  the  same 
grounds.  This  motion  and  a  motion  for  new 
trial  were  denied.  A  writ  of  error  was  taken 
to  the  sentence  imposed. 

[1]  The  statute  defining  the  crime  is: 
"Whoever  wantonly  or  maliciously  shoots  at 
or  into,  *  *  *  any  dwelling  or  any  oth- 
er house  which  is  being  used  or  occupied, 
*  *  *  shall  be  punished  by  imprisonment 
in  the  State  prison  not  more  than  ten  years, 
or  by  fine  not  more  than  five  thousand  dol- 
lars." Section  3628,  Gen.  Stats,  of  1906; 
Sutton  v.  State,  64  Fla.  150,  59  South.  893. 

Fairly  considered,  the  Information  in  its 
meaning  and  legal  effect  plainly  and  suffi- 
ciently charges  that  the  defendant  did  wan- 
tonly and  maliciously  shoot  at  and  into  a 
dwelling  house  of  a  named  person,  which 
dwelling  house  was  then  and  there  used  and 
occupied  as  a  dwelling  house.  The  statute 
is  designed  to  protect  persons  who  are  In 
dwelling  houses,  and  the  allegation  that  the 
dwelling  house  was  "then  and  there  being 
used  and  occupied"  can  only  mean  that  per- 
sons were  then  and  there  using  and  occupy- 
ing the  dwelling  house.  The  information  is 
sufficient  as  a  charge  of  the  statutory  of- 
fense; and  as  framed  the  Information  suffi- 
ciently states  "the  nature  and  cause  of  the 
accusation  against"  the  defendant,  and  could 
not  "mislead  the  accused  and  embarrass  him 
in  the  preparation  of  his  defense  or  expose 
him  after  conviction  or  acquittal  to  substan- 
tial danger  of  a  new  prosecution  for  the 
same  offense."  Sections  11  and  12,  Bill  of 
Rights;  sections  3961,  3962,  Gen.  Stats,  of 
1906;  Johnson  v.  State,  58  Fla.  68,  50  South. 
529;  Mills  v.  State,  58  Fla.  74,  51  South. 
278 ;  Stutts  v.  State,  52  Fla.  110,  42  South. 
51 ;  Roberts  v.  State,  26  Fla.  360,  7  Soutb 
861;  Jackson  v.  State,  26  Fla.  510,  7  South. 
862.  There  was  no  error  in  denying  the  mo- 
tions to  quash  and  in  arrest  of  judgment  in 
this  case.  In  Hamilton  v.  State,  30  Fla. 
229,  11  South.  523,  and  Thomas  v.  State,  58 
Fla.  120,  50  South.  954,  the  defendant  was 
charged  with  shooting  Into  a  railroad  car, 
and  there  was  no  allegation  that  the  car 
was  being  used  or  occupied  by  any  person  or 
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persons;  an  essential  element  of  the  statu- 
tory offense  being  thereby  omitted. 

[2,3]  As  there  is  ample  evidence  from 
which  the  jury  could  find  that  the  defendant 
wantonly  and  maliciously  shot  at  and  into  a 
dwelling  house  in  which  there  were  persons, 
the  verdict  is  not  contrary  to  the  law  or  to 
the  evidence.  The  verdict  will  not  be  dis- 
turbed, but  the  sentence  does  not  conform  to 
the  statute.  See  Thompson  v.  State,  52  Fla. 
113,  41  South.  899  ;  Enson  v.  State,  68  Fla. 
37.  50  South.  948,  138  Am.  St  Rep.  92,  18 
Ann.  Cas.  940.  The  sentence  is  that  the  de- 
fendant "do  pay  the  state  of  Florida  the  sum 
of  (1650.00)  and  costs,  and  in  default  of  the 
payment  of  said  sum  and  costs,  you  be  taken 
hy  the  sheriff  *  •  *  to  the  State's  prison 
•  •  •  and  there  be  confined  •  •  *  for 
a  period  of  twelve  months." 

Section  4011  of  the  General  Statutes  pro- 
vides: "Whenever  any  court  or  judge  shall, 
under  the  criminal  laws  of  this  state,  sen- 
tence and  adjudge  a  person  to  pay  a  fine, 
or  a  fine  and  costs  of  prosecution,  such  court 
or  judge  shall  also  provide  in  such  a  sentence 
a  period  of  time  for  which  such  person  shall 
be  imprisoned  in  the  county  jail  in  default 
of  payment  of  the  same." 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  the  entry  of  a  proper  judg- 
ment upon  the  verdict. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 


SULLIVAN  et  aL  v.  BROWN. 
(Supreme  Court  of  Florida.    Feb.  11,  1914.) 

(Syllabus  by  the  Court.) 
L  Appeal  and  Ebrob  (§  522*)— Recobd— De- 
murrer to  Evidence— Pleading. 
A  demurrer  to  evidence  is  a  pleading,  and 
should  be  made  a  part  of  the  record  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Di«.  §§  2367-2371;  Dec.  Dig.  g 
522.*] 

2.  Appeal  and  Ebbob  (fig  597,  719*)— Pbesen- 
tation  fob  Review  —  Demtjrbeb  to  Evi- 
dence. 

Where  it  is  desired  to  have  a  review  of 
the  ruling  of  the  court  on  a  demurrer  to  evi- 
dence, the  demurrer  and  the  ruling  thereon 
should  be  incorporated  in  the  transcript  of  the 
record  proper,  and  error  duly  assigned  thereon. 
_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  2627-2638,  2968-2982, 
3490;  Dec.  Dig.  §§  597,  719.*] 

3.  Brokers  (|  48*)— Right  to  Commission— 
Pebfobmancb  of  Contract. 

Where  a  real  estate  broker  procures  a 
binding  contract  of  sale,  he  is  entitled  to  his 
compensation  if  he  acted  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  g  65;  Dec  Dig.  |  48.*] 

1  Bbokkbb  (i  61*)— Right  to  Commission— 
Performance  of  Contract. 
Where  the  owner  of  the  land  refers  the 
broker  to  the  tax  books  for  a  description  of  the 
binds  to  be  sold,  the  owner  is  bound  by  the  in- 
formation obtained  from  the  tax  books,  when 


the  broker  acts  In  good  faith  and  does  not  mis- 
lead. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  gg  77,  78,  92,  93;  Dec  Dig.  g  61.*] 

Error  to  Circuit  Court,  Escambia  County; 
J.  Emmet  Wolfe,  Judge. 

Action  by  L.  S.  Brown,  doing  business,  etc, 
against  Kate  Q.  Sullivan  as  executrix,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 

John  B.  Jones,  of  Pensacola,  for  plaintiffs 
in  error.  Reeves,  Watson  &  Pasco  and  Sul- 
livan &  Sullivan,  all  of  Pensacola,  for  defend- 
ant in  error. 

WHITFIELD,  J.  This  action,  brought  to 
recover  broker's  commissions  for  a  land  sale, 
was  tried  on  a  common  count  as  follows: 
"For  further  cause  of  action  the  plaintiff 
says  that  at  the  time  of  the  commencement  of 
this  suit  the  defendants  had  been  duly  ap- 
pointed and  qualified  as  executors  of  the  last 
will  and  testament  of  M.  H.  Sullivan,  de- 
ceased; that  prior  to  the  institution  of  this 
suit  to  wit  on  May  8,  1910,  the  said  M.  H. 
Sullivan,  deceased,  was  Indebted  to  this  plain- 
tiff in  the  sum  of  $3,250,  for  work  done  and 
labor  performed,  by  the  plaintiff,  for  the  said 
M.  S.  Sullivan,  deceased,  at  his  request;  that 
neither  the  said  M.  H.  Sullivan,  deceased,  nor 
the  defendants  have  paid  the  same,  or  any 
part  thereof,  though  often  requested  so  to  do. 

"Wherefore,  plaintiff  sues  and  claims  dam- 
ages in  the  sum  of  $5,000. 

"Kate  O.  Sullivan  and  Daniel  P.  Sullivan,  a*  Ex- 
ecutors of  the  Laat  Will  and  Testament  of  M.  H. 
Sullivan,  Deceased,  to  L.  S.  Brown,  Dr. 
May  3,  1910.  To  Vh$  commissions  on  $130,- 
000.00  for  sale  of  property  In  arpenta  22, 

23.  and  87.  Pensacola,  Florida  $8,260  00 

Interest  to  October  22,  1912   896  48 

$3,646  48" 

The  plea  was  never  Indebted  as  alleged. 
Verdict  and  judgment  were  rendered  for  the 
plaintiff,  and  the  defendant  took  writ  of 
error. 

The  bill  of  exceptions  after  stating  the  evi- 
dence adduced  by  the  plaintiff,  contains  the 
following: 

"And  the  plaintiff  having  rested  his  case, 
the  defendants  to  maintain  the  Issues  on  their 
behalf,  filed  their  demurrer  to  the  evidence, 
all  of  which  was  as  hereinbefore  stated,  for  the 
reason  that  it  was  not  sufficient  to  warrant 
the  Jury  in  finding  a  verdict  for  the  plaintiff, 
upon  which  demurrer  plaintiffs  counsel  join- 
ed issue. 

"But  the  said  judge  having  heard  the  argu- 
ments of  counsel  for  the  plaintiff  and  for  the 
defendant,  for  and  against  said  demurrer,  did 
then  and  there  overrule  said  demurrer,  to 
which  said  ruling  the  defendants  then  and 
there  excepted." 

[1]  A  demurrer  to  evidence  is  a  pleading, 
and  should  be  made  a  part  of  the  record  prop- 
er. It  is  usually  interposed  when  all  the 
evidence  of  the  plaintiff  in  support  of  his 
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declaration  has  been  adduced.  The  demurrer 
Is  used  to  test  the  legal  sufficiency  of  the 
plaintiff's  evidence  to  sustain  a  judgment  of 
the  cause  of  action  alleged.  It  is  the  duty  of 
the  demurrant  to  present  to  the  court  in  ap- 
propriate form  a  full  and  fair  statement  of 
all  the  material  facts  that  the  evidence  adduc- 
ed proves  or  tends  to  prove  favorable  to  the 
plaintiff  on  the  issues  in  the  cause.  Until  this 
is  done  the  plaintiff  is  not  required  to  Join  in 
the  demurrer.  Loose  and  indefinite  statements 
of  evidence  are  not  sufficient,  and  the  court 
should  decline  to  consider  a  demurrer  not 
properly  interposed  to  the  evidence.  It  is 
usual  for  the  demurrant  to  state  in  the  de- 
murrer the  grounds  upon  which  the  evidence 
is  supposed  to  be  insufficient  to  warrant  a 
judgment  thereon  for  the  plaintiff.  The  effect 
of  the  demurrer  is  to  admit  as  true  all  the 
facts  that  the  evidence  proves  or  tends  to 
prove,  and  also  to  admit  as  true  all  the  fair 
Inferences  and  conclusions  that  may  be  drawn 
from  the  evidence  favorable  to  the  plaintiff: 
Conflicts  in  the  evidence  are  not  to  be  con- 
sidered in  determining  the  merits  of  the  de- 
murrer. If  the  demurrer  to  the  evidence  is 
sustained,  the  court  discharges  the  jury, 
and  renders  judgment  for  the  defendant  on 
the  demurrer.  If  the  demurrer  is  overruled 
the  cause  may,  under  section  1446,  Gen.  Stat, 
proceed  as  though  the  demurrer  had  not  been 
interposed.  Where  it  is  desired  to  have  a 
review  of  the  ruling  of  the  court  on  a  demur- 
rer to  evidence,  the  demurrer  and  the  ruling 
thereon  should  be  incorporated  in  the  tran- 
script of  the  record  proper,  and  error  duly 
assigned  thereon.  A  demurrer  to  evidence 
should  not  be  sustained  where  there  is  some 
evidence  of  all  the  facts  essential  to  the 
plaintiff's  cause  of  action,  and  where  under 
any  reasonable  view  that  may  be  taken  of  the 
evidence  it  can  be  fairly  considered  as  tend- 
ing to  support  the  plaintiff's  case.  See  Mugge 
v.  Jackson,  BO  Fla.  235,  39  South.  157;  At- 
lantic Coast  Line  R.  Co.  v.  Dexter  &  Conner, 
50  Fla.  180,  39  South.  634,  111  Am.  St  Rep. 
116;  Skinner  Mfg.  v.  Wright  51  Fla.  324,  41 
South.  28;  Atlantic  Coast  Line  R.  Co.  v.  Mc- 
Cormick,  59  Fla.  121,  52  South.  712;  Holland 
v.  State,  39  Fla.  178,  22  South.  298;  Fee  v. 
Florida  Sugar  Mfg.  Co.,  36  Fla.  612, 18  South. 
853;  Hanover  Fire  Ins.  Co.  v.  Lewis,  23  Fla. 
193,  1  South.  863;  Myers  v.  Hodges,  53  Fla. 
197,  44  South.  357;  Hlnote  v.  Simpson  &  Co., 
17  Fla.  444;  Holbrook  v.  Allen,  4  Fla.  98; 
Loeffler  v.  City  of  West  Tampa,  55  Fla.  276, 
46  South.  426;  Knight  v.  Empire  Land  Co., 
55  Fla:  301,  45  South.  1025;  Morrison  v.  Mc- 
Kinnon,  12  Fla.  552;  Wilkinson  v.  Pensacola 
&  A.  R.  Co.,  35  Fla.  82, 17  South.  71;  Bird  v. 
Jefferson  County,  63  Fla.  88,  58  South.  28; 
Comforter  v.  City  of  Apalachicola,  63  Fla. 
113,  58  South.  28;  6  Enc.  PI.  &  Pr.  453;  7 
Standard  Encyclopedia  of  Procedure,  4  et  seq. 

[2]  The  transcript  does  not  show  that  a  de- 
murrer to  the  evidence  was  properly  present- 
ed. There  is  no  such  demurrer  In  the  record 


proper,  and  the  fact  that  the  bill  of  excep- 
tions states  that  the  judge  "did  then  and 
there  overrule  said  demurrer"  presents  noth- 
ing for  consideration  here,  even  though  the 
overruling  of  such  a  demurrer  is  assigned  as 
error. 

[S]  Plaintiff  in  error  contends  that  there 
was  an  express  contract  for  a  stipulated  com- 
mission on  a  completed  sale,  and  that  the  evi- 
dence shows  an  express  contract  and  no  com- 
plete sale. 

The  declaration  calls  for  a  quantum  mer- 
uit compensation,  and  the  copy  of  the  cause 
of  action  filed  with  the  declaration,  shows  a 
claim  of  compensation  "for  sale  of  proper- 
ty." As  the  jury  found  for  the  plaintiff,  the 
question  to  be  determined  is  whether  there  is 
evidence  to  support  the  verdict  and  whether 
any  rule  of  law  or  procedure  was  violated 
■to  the  defendant's  injury  in  the  finding  and 
the  judgment  rendered  thereon. 

[4]  One  of  the  intended  purchasers,  Theo 
Baars,  testifies  that  "the  sale  was  finally 
closed  by  Mr.  L.  S.  Brown,"  the  plaintiff. 
"We  were  ready  and  willing  to  carry  out  the 
terms  of  the  contract"  "There  was  a  sale 
in  accordance  with  the  terms  of  the  agree- 
ment" "The  sale  was  never  consummated." 
"There  was  a  deficiency  in  the  land."  "The 
shortage  was  87  feet  on  Chase  street"  The 
owners  tendered  a  conveyance  of  the  land 
they  owned,  but  it  was  not  all  that  was  of- 
fered. The  purchasers  were  willing  to  take 
the  property  upon  an  allowance  for  the 
shortage  in  measurements.  A  witness  who 
aided  in  the  transaction  testified  that  he  sup- 
plied the  intended  purchaser  "with  the  de- 
scription of  the  property.  I  got  the  descrip- 
tion from  the  City  Tax  Collector."  "We 
wanted  to  know  the  dimensions  of  the  prop- 
erty, and  asked  Mr.  Sullivan  [the  owner]  to 
give  it  to  us;  he  said  he  didn't  know  what 
it  was ;  he  said  we  could  get  the  description 
from  the  tax  book.  I  did  get  it  from  the 
tax  book.  The  tax  book  showed  the  larger 
area."  "What  was  represented  by  the  owner 
we  sold."  "We  did  not  discuss  the  commis- 
sion, except  that  he  [the  owner]  would  pay 
it"  "He  agreed  to  pay  a  commission  upon 
completion  of  the  sale  of  the  property— or 
the  sale."  The  owner  accepted  $1,000  on 
the  purchase.  "There  was  a  binding  sale." 
"That  was  the  final  sale."  The  owner 
brought  suit  for  a  specific  performance  of  the 
contract  of  sale,  but  the  suit  was  settled  and 
dismissed.  The  broker  having  procured  a 
binding  contract  of  sale,  he  was  entitled  to 
his  just  compensation  if  he  acted  in  good 
faith.  Wiggins  v.  Wilson,  55  Fla.  346,  45 
South.  1011.  There  is  evidence  that  the 
usual  commissions  are  5  per  cent  The  claim 
and  judgment  are  for  2%  per  cent  As  the 
owner  referred  the  broker  to  the  tax  books 
for  the  dimensions  of  the  property  the  own- 
er is  bound  by  the  reference,  and  as  the  evi- 
dence does  not  tend  to  show  misrepresenta- 
tion or  guilty  knowledge  on  the  part  of  the 
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broker,  before  a  binding  contract  of  sale  was 
made,  the  latter  cannot  be  deprived  of  bis 
commissions  because  the  tax  books  to  which 
the  owner  referred  the  broker  for  dimensions 
of  the  land  showed  more  land  than  the  seller 
owned. 

There  is  ample  evidence  to  sustain  the  ver- 
dict A  charge  given  that  If  the  jury  find 
the  plaintiff  entitled  to  recover,  he  would  be 
entitled  to  2%  per  cent,  claimed  in  the  dec- 
laration, Is  not  material  error,  in  view  of  the 
un  controverted  evidence  that  5  per  cent  is 
the  usual  commission. 

What  has  been  said  above  makes  it  un- 
necessary to  discuss  the  assignments  of  er- 
ror based  on  charges  given  by  the  court 
There  was  no  error  in  excluding  evidence  of 
the  owner's  title'  to  the  land,  as  it  had  no 
bearing  on  the  issues.  Likewise  it  was  not 
error  to  exclude  a  copy  of  a  plea  sworn  to 
In  another  action  by  a  person  not  a  party  to 
this  action. 

The  Judgment  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOOKER,  JJ.,  concur. 


FIDELITY   &  DEPOSIT  CO.  OF  MARY- 
LAND et  al.  v.  WILKINSON 
COUNTY.   (No.  16,921.) 

(Supreme  Court  of  Mississippi.    March  9, 
1914.) 

L  Action  (§  38*}— Joindeb. 

Where  a  bank,  which  was  a  county  deposi- 
tory, had  executed  two  bonds  with  different 
sureties  to  secure  deposits  during  each  of  the 
jears  1912  and  1913,  and  the  whole  amount 
sued  for  on  failure  of  the  bank  was  due  by  it 
but  of  such  amount  the  two  bonds  secured  only 
defalcation  that  may  have  occurred  during  the 
year  covered  by  it,  and  to  ascertain  which  an 
accounting  was  required,  the  county  was  not 
required  to  maintain  a  separate  suit  at  law  on 
each  bond,  but  was  entitled  to  maintain  a  sin- 
gle suit  in  equity  to  which  all  the  sureties  on 
both  bonds  were  parties,  in  order  that  complete 
relief  might  be  granted. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  649,  666;  Dec.  Dig.  |  88.*] 

2.  Pleading  (|  36*)— Admissions— Deposits 
—Public  Funds— Bonds. 

Where  a  bank,  which  was  a  county  deposi- 
tory, executed  separate  bonds  to  secure  deposits 
for  the  years  1912  and  1913,  and  on  failure  of 
the  bank  the  county  brought  suit  against  the 
sureties  on  both  bonds,  alleging  that  plaintiff 
did  not  know  whether  any  defalcation,  other 
than  the  failure  to  pay  accrued  interest  on  daily 
balances  during  1912,  had  occurred  or  not,  an 
allegation  that  the  bank  reported  that  on  Jan- 
nary  L  1913.  it  had  to  the  credit  of  the  county 
$13,536.90,  due  on  deposits  for  1912,  and  that 
the  sureties  on  the  bond  for  1913  were  liable 
therefor  if  the  bank  in  fact  had  such  amount 
on  hand,  etc.,  the  bill  did  not  affirmatively  ad- 
mit that  there  was  .no  defalcation  during  the 
life  of  the  1912  bond  other  than  the  bank's 
failure  to  pay  interest  on  balances. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |f  81-86 ;  Dec  Dig.  §  36.*] 

3.  Depositaries  (f  10*)— Liability— Reports. 

A  report  of  a  bank,  which  was  a  county 
depository,  that  on  January  1,  1913,  it  had  to 


the  credit  of  the  county  $13,536.90,  a  balance 
due  on  deposits  for  1912,  did  not  necessarily 
mean  that  the  bank  had  the  amount  specified  of 
the  original  money  deposited  with  it  or  that 
much  actual  cash  with  which  to  pay  the  amount 
admitted  to  be  due,  since  banks  acting  as  coun- 
ty depositories  are  not  required  to  keep  on 
hand  the  actual  money  deposited  or  at  all  times 
an  amount  of  money  equal  to  the  money  so 
deposited. 

[Ed.  Note. — For  other  cases,  see  Depositaries, 
Cent.  Dig.  §§  23-26;  Dec.  Dig.  §  10.*] 

4.  Equity  (§  150*)— Bill— Pabties—Multi  - 
eabiousness. 

A  bill  against  sureties  on  certain  bonds  of 
a  bank,  which  was  a  county  depository,  seeking 
to  recover  the  amount  due  on  the  failure  of 
the  bank,  was  not  multifarious  because  the 
bank's  president  and  vice  president  were  joined 
as  parties  defendant  to  obtain  complete  neces- 
sary discovery. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  §§  342,  371-379;  Dec.  Dig.  §  160.*] 

5.  Depositaries  (8  14*)— Bonds-Conditions. 

Where  bonds  securing  county  deposits  in  a 
bank  provided  that  the  bank  should  well  and 
faithfully  perform  the  trust  reposed  In  it  and 
should  promptly  pay  all  funds  and  money  de- 
posited with  it' on  warrants  of  proper  parties, 
etc.,  the  bank  having  suspended  payment  closed, 
its  doors,  and  passed  into  the  hands  of  receiv- 
ers, it  was  not  necessary  that  the  county  should 
allege  presentation  of  warrants  in  order  to  sus- 
tain a  suit  for  the  breach  of  the  conditions  of 
the  bonds. 

[Ed.  Note.— For  other  cases,  see  Depositaries, 
Cent  Dig.  §  27;  Dec  Dig.  $  14.*] 

Appeal  from  Chancery  Court  Wilkinson 
County ;  J.  S.  Hicks,  Chancellor. 

Suit  by  Wilkinson  County  against  the  Fi- 
delity &  Deposit  Company  of  Maryland  and 
others.  Certain  of  the  defendants  and  sure- 
ty companies  demurred  to  the  bill,  and,  from 
an  order  overruling  the  demurrer,  they  ap- 
peal. Affirmed,  with  leave  to  appellants  to- 
answer  within  30  days. 

Appellee,  complainant  in  the  court  below,, 
filed  a  bill  in  chancery  making  parties  de- 
fendant the  Citizens*  Bank  of  Wilkinson 
County,  its  president  vice  president  and  re- 
ceiver, and  seven  surety  companies,  who  were 
sureties  on  the  bonds  of  said  bank  as  deposi- 
tory of  the  funds  of  Wilkinson  county.  The 
surety  companies  demurred  to  the  bill,  the 
court  overruled  the  demurrer,  and  they  ap- 
peal. 

Truly  &  Truly,  of  Natchez,  Watkins  &  Wat- 
kins,  of  Jackson,  and  John  R.  Tyson,  of  Mont- 
gomery, Ala.,  for  appellants.  Frank  John- 
ston, Asst  Atty.  Gen.,  for  appellee. 

SMITH,  C.  J.  This  Is  an  appeal  from  a  de- 
cree overruling  a  demurrer,  filed  by  appel- 
lant surety  companies,  to  appellee's  bill,  and 
was  allowed  for  the  purpose  of  settling  the 
principles  of  the  case.  According  to  the  alle- 
gations of  appellee's  bill,  the  Citizens'  Bank 
was  designated  and  acted  as  depository  of  the 
funds  of  Wilkinson  county  for  the  year  1912, 
and  was  designated  as  county  depository  for 
1913,  and  acted  as  such  until  the  18th  day 
of  January,  1913,  when  It  suspended  pay- 


•For  other  cases  see  same  toplo  and  section  NUMBER  In  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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ment,  closed  its  doors,  and  was  placed  in  the 
hands  of  a  receiver.  The  bank  executed  a 
bond  to  the  county,  guaranteeing  the  faithful 
discharge  of  its  duties  as  county  depository 
for  the  year  1912,  and  another  for  the  year 
1913.  Two  of  appellant  surety  companies 
were  sureties  on  both  of  these  bonds.  One 
was  surety  only  on  the  first,  and  four  were 
sureties  only  on  the  second,  bond. 

The  purpose  of  the  bill  was  to  collect  from 
this  bank,  or  its  receiver,  and  these  surety 
companies,  the  money  due  appellee  by  the 
bank  as  county  depository.  In  addition  to 
the  bank,  its  receiver,  and  these  surety  com- 
panies, there  were  Joined  as  parties  defend- 
ant to  the  bill  the  president  and  cashier  of 
the  bank.  The  bill  alleged  that  the  county 
had  never  been  paid  the  amount  due  it  by 
the  bank  as  interest  on  dally  balances;  that 
on  the  "1st  day  of  January,  A.  D.  1913,  in 
addition  to  the  interest  as  above  set  out, 
there  remained  in  the  hands  of  the  said  de- 
fendant, the  Citizens'  Bank  of  Wilkinson 
County,  as  depository,  for  which  its  said 
sureties  were  responsible,  the  sum  of  $13,- 
536.90.  And  on  said  day,  as  it  was  required 
to  do  by  the  law,  it  reported  to  the  officers 
of  the  county  that  such  sum  of  money  was  on 
hand,  and  the  officers  of  the  county  believed 
to  be  true,"  and,  after  reciting  the  execution 
of  the  bonds  for  the  year  1913,  continued: 
"The  bonds  of  the  said  defendant  Citizens' 
Bank  of  Wilkinson  County  being  accepted, 
it  became  and  was  the  depository  for  said 
second  term,  and  upon  said  second  term  it 
carried  as  cash  on  hand  over  into  said  second 
term,  or  as  due  the  county  over  into  said 
second  term,  the  said  sum  of  $13,536.90.  The 
officers  of  the  county  believed  that  said  mon- 
ey was  on  hand  as  reported,  and  from  in- 
formation and  belief  charge  that  it  was  on 
hand,  and  further  complainants  charge  and 
contend  that,  it  having  acted  in  every  respect, 
the  said  defendant  the  Citizens'  Bank  of  Wil- 
kinson County,  and  its  sureties  for  the  said 
year  1913,  having  reported  said  money  on 
hand  and  upon  the  faith  of  such  report  hav- 
ing secured  the  acceptance  of  its  bond  as 
aforesaid,  was  and  is  now  estopped  from 
showing  that  said  money  was  not  on  hand  at 
that  time.  That  the  court  upon  the  hearing 
may  adjust  the  matter  as  between  the  sure- 
ties, and  if  the  court  may  be  of  the  opinion 
that  the  said  bank  and  its  sureties  are  not 
estopped  from  showing  that  said  money  was 
not  on  hand  at  the  time  as  aforesaid,  and 
this  being  a  matter  peculiarly  within  the 
knowledge  of  the  defendant  Citizens'  Bank  of 
Wilkinson  County  and  its  president  and  vice 
president  and  its  receiver  and  necessary  to 
the  adjustment  of  the  Interest  of  all  the  par- 
ties, the  complainants  pray  that  they  be  re- 
quired to  disclose  if  said  money  was  on  hand 
as  it  should  or  was  the  report  false  and  un- 
true. That  after  receiving  the  said  amount 
on  hand  as  aforesaid,  to  wit,  $13,536.90,  and 
during  said  period  covered  by  said  bond,  it 
also  received  upon  deposit  other  moneys  of 


the  county  amounting  to  the  full  sum  of  $19,- 
364.79,  which,  together  with  the  amount 
brought  forward  from  the  first  period,  makes 
the  total  amount  received  by  said  depository, 
for  which  said  sureties  for  the  said  year 
1913  period  are  responsible,  the  sum  of  $33,- 
829.26,  together  with  2%  per  cent  interest 
from  the  1st  day  of  January,  A.  D.  1913,  un- 
til paid,  calculated  upon  daily  deposits  as 
aforesaid." 

The  bill  further  alleged  that  the  bank  had 
paid  out  some  of  the  funds  deposited  with  it 
during  the  year  1913  on  legally  drawn  war- 
rants, but  that  the  amounts  thereof  were  un- 
known to  appellee;  and  the  bank,  its  receiv- 
er, president,  and  vice  president,  were  called 
upon  for  a  discovery  thereof. 

[1]  It  will  be  observed  that  the  whole 
amount  here  sued  for  is  due  by  the  bank 
and  of  this  amount  the  two  bonds  are  respon- 
sible; each  not  being  responsible  for' the  en- 
tire amount,  but  only  for  any  defalcation 
which  may  have  occurred  during  the  year 
covered  by  it.  Appellant's  main  contention 
is  that  appellee's  remedy  is  separate  suits 
at  law  on  each  of  these  bonds  to  recover  any 
defalcation  which  may  have  occurred  dur- 
ing the  life  thereof.  It  is  clear,  however, 
from  the  allegations  of  the  bill  that  appel- 
lee does  not  know  whether  any  defalcation 
other  than  the  failure  to  pay  interest  occur- 
red during  1912  or  not,  and  that  fact  can  be 
ascertained  and  the  liability  vel  non  of  each 
bond  therefor  established  only  by  the  state- 
ment of  an  account  and  an  ascertainment 
of  the  financial  condition  of  the  bank  on  the 
31st  day  of  December,  1912,  or  on  any  date 
when  the  money  deposited  in  1912  should 
have  been  paid  over,  in  accordance  with  the 
methods  pursued  in  a  court  of  chancery,  in 
which  all  of  the  sureties  on  both  bonds  have 
an  equal  interest  and  in  any  proceeding  in- 
stituted for  that  purpose  should  be  parties 
defendant  in  order  that  full,  adequate,  and 
complete  justice  may  be  done.  The  case 
clearly  falls  within  the  rule  applied  in  State 
v.  Brown,  58  Miss.  835;  Gay  v.  Edwards, 
30  Miss.  219 ;  Board  of  Supervisors  of  Lau- 
erdale  County  v.  Alford,  65  Miss.  63,  3  South. 
246,  7  Am.  St.  Rep.  637. 

[2]  It  is  contended  by  appellant,  however, 
that  the  bill  expressly  charges  that  on  the 
1st  day  of  January,  1913,  the  bank  had  on 
hand  all  of  the  money  then  due  by  it  to  the 
county,  and  that  therefore  it  affirmatively  ap- 
pears from  the  bill  that  no  defalcation  oc- 
curred during  the  life  of  the  bond  for  1912 
other  than  failure  of  the  bank  to  pay  interest 
on  daily  balances,  and,  as  the  bondsmen  for 
1913  have  no  interest  in  the  ascertainment  of 
the  amount  of  this  interest,  that  no  case  for 
an  accounting  is  made  in  so  far  as  they  are 
concerned;  that  appellee's  remedy  is  a  suit 
at  law  on  the  bond  of  1913  to  recover  the 
amount  due  other  than  interest  on  daily 
balances  for  1912;  and  that  this  interest 
should  be  recovered  In  a  separate  and  dis- 
tinct suit  on  the  bond  for  1912.   There  is 
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no  merit  in  this  contention,  for  it  is  clear 
from  the  allegations  of  the  bill  hereinbefore 
set  out  that  all  appellee  meant  to  charge  and 
in  fact  did  charge  is  that  the  bank  reported 
to  it  that  it  had  on  the  1st  day  of  January, 
1913,  to  the  credit  of  appellee,  the  sum  of 
$13,536.90,  balance  due  appellee  on  de- 
posits for  1912,  and  that  the  surety  com- 
panies on  the  bond  for  1913  were  liable  there- 
tor,  if  the  bank  in  fact  had  this  money  then 
on  hand,  or,  in  event  the  sureties  on  the  bond 
for  1913  were  estopped  from  denying  that  it 
so  had,  then  the  bond  for  1913  was  responsi- 
ble therefor. 

[3]  The  report  made  by  the  bank  to  appel- 
lee simply  Indicated  that  it  had  the  amount 
named  then  to  its  credit  and  did  not  neces- 
sarily indicate  that  it  actually  then  had  on 
hand  that  much  of  the  original  money  depos- 
ited with  it,  or  that  much  actual  cash  with 
which  to  pay  the  amount  admitted  to  be  due. 
Banks,  acting  as  county  depositories,  under 
the  present  statute  are  not  required  to  Seep 
on  hand  the  actual  money  delivered  to  them 
by  the  counties  nor  to  keep  on  hand  at  all 
times  an  amount  of  money  equal  to  that 
deposited  with  them;  all  they  are  required 
to  do  is  to  account  for  the  money  and  pay  it 
over  when  required.  The  purpose  of  a  bank 
in  becoming  a  depository  is,  of  course,  that 
it  may  obtain  the  money  of  the  county  and 
use  it  in  its  business. 

[4]  The  bill  is  not  multifarious  because  of 
the  joinder  of  the  two  sets  of  surety  compa- 
nies, because,  as  hereinbefore  pointed  out,  an 
accounting,  in  which  each  set  of  sureties  is 
interested,  is  necessary;  nor  is  it  multifari- 
ous because  the  president  and  vice  president 
of  the  bank  are  joined  as  parties  defendant 
thereto.  No  relief  is  asked  against  them,  and 
they  are  simply  made  parties  in  their  official 
capacity  in  order  to  insure  the  making  of  a 
complete  discovery,  which  discovery  is  neces- 
sary in  order  that  the  relief  prayed  for  may 
be  obtained. 

[5]  But  it  is  said  that  the  condition  of  these 
bonds  is  that  the  bank  "shall  during  the  peri- 
od from  the  1st  day  of  January,  1913,  to  the 
1st  day  of  January,  1914,  well  and  faithfully 
perform  the  trust  reposed  in  it  by  such  desig- 
nation and  shall  promptly  pay  all  funds  and 
moneys  deposited  with  it  on  the  warrant  of 
the  lawful  parties,  and  shall  well  and  truly 
indemnify  the  said  obligee  from  any  and  all 
loss  which  it  may  suffer  or  sustain  during  the 
period  aforesaid,"  and  that,  since  the  bill 
contains  no  allegation  that  any  warrant  had 
been  presented  and  its  payment  declined  by 
the  bank,  no  breach  of  the  bond  is  shown, 
and  therefore  that  the  demurrer  should  be 
sustained  on  that  ground.  Such  an  allega- 
tion was  unnecessary,  for  the  bill  specifically 
alleges,  as  hereinbefore  set  out,  that  the  bank 
"suspended  payment,  closed  its  doors,  and 
was  put  in  the  hands  of  a  receiver,"  from 
which  it  appears  that  the  presentation  of  a 


warrant  would  have  been  a  vain  and  useless 
thing,  the  doing  of  which  the  law  does  not 
require. 

Affirmed,  with  leave  to  appellants  to  an- 
swer within  30  days. 


NATIONAL  SURETY  CO.  v.  WILKINSON 
COUNTY.    (No.  16,920.) 

(Supreme  Court  of  Mississippi.    March  9, 
1914.) 

Appeal  from  Chancery  Court,  Wilkinson 
County ;  J.  S.  Hicks,  Chancellor. 

Action  by  Wilkinson  County  against  the 
National  Surety  Company.  From  a  decree 
overruling  a  demurrer  to  the  bill,  defendant  ap- 
peals. Affirmed  and  remanded,  with  leave  to 
defendant  to  answer  within  30  days. 

W.  F.  Tucker,  of  Woodville,  for  appellant 
Frank  Johnston,  Asst.  Atty.  Gen.,  for  appellee. 

SMITH,  C.  J.  This  cause  is  controlled  by 
the  opinion  this  day  delivered  in  the  case  of 
Fidelity  &  Deposit  Co.  of  Maryland  v.  Wilkin- 
son County,  64  South.  457. 

Affirmed  and  remanded,  with  30  days  to  an- 
swer after  mandate  is  filed  in  the  court  below. 


RICHARDSON  v.  DUMAS.    (No.  16,350.) 

(Supreme  Court  of  Mississippi.  March  9, 1914.) 

L  Hospitals  (8  7*)— Injubt  to  Patient— Lia- 
bility op  Private  Pboprietob. 

The  owner  or  proprietor  of  a  private  hos- 
pital or  sanitarium,  which  is  not  a  charitable 
institution,  but  is  operated  for  profit,  is  liable 
in  damages  for  the  negligence  of  his  employe's, 
resulting  in  injury  to  a  patient 

[Ed.  Note.— For  other  cases,  see  Hospitals, 
Cent  Dig.  §  13;  Dec.  Dig.  §  7.*] 

2.  Hospitals  (§  8*)— Pbivate  Hospital—  In- 
jury to  Patient— Negligence  or  Nurse- 
Question  for  Jury. 

In  an  action  against  the  proprietor  of  a 
private  hospital  for  the  death  of  plaintiff's  son, 
who  was  being  cared  for  at  the  hospital  for 
hire,  due  to  the  negligence  of  a  nurse  in  failing 
to  properly  care  for  him,  evidence  held  to  re- 
quire submission  of  the  question  of  defendant's 
liability  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Hospitals, 
Cent  Dig.  1 14;  Dec.  Dig.  f  8.*] 

3.  Appeal  and  Ebror  (|  1164*)— Reversal. 

Where  the  court  granted  plaintiff  leave  to 
amend  a  declaration,  and,  treating  the  declara- 
tion as  amended,  immediately  erroneously  sus- 
tained a  motion  to  direct  a  verdict  for  defend- 
ant it  was  insufficient  to  avoid  a  reversal  that 
the  change  in  the  declaration  was  not  actually 
made  to  conform  to  the  amendment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4523;  Dec  Dig.  %  1164.* ] 

Appeal  from  Circuit  Court,  Adams  County ; 
M.  H.  Wilkinson,  Judge. 

Action  by  George  Richardson  against  Dr. 
W.  A.  Dumas.  Judgment  for  defendant  and 
plaintiff  appeals.    Reversed  and  remanded. 

Charles  F.  Engle,  of  Natchez,  and  Easter- 
ling,  Potter  ft  Greaves,  of  Jackson,  for  ap- 
pellant L.  T.  Kennedy,  of  Natchez,  for  ap- 
pellee. 
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REED,  J.  Matthew  Richardson,  aged 
about  19  years,  seriously  ill  with  a  fever,  was 
taken  by  appellant,  his  father,  for  treatment 
to  the  private  sanitarium  owned  and  operat- 
ed for  profit  in  the  city  of  Natchez  by  appel- 
lee, a  practicing  physician.  Appellee  agreed 
with  appellant,  for  a  price  named,  to  give 
his  son  all  the  attention  required,  and  to 
"furnish  him  with  a  trained  nurse  each  night 
and  day."  The  young  man  was  very  ill  and 
became  delirious.  He  was  taken  to  the  san- 
itarium on  a  Sunday.  His  father  visited  him 
on  the  next  day,  Monday,  and  again  on  the 
following  (Tuesday)  night,  and  left  him  short- 
ly before  10  o'clock.  He  was  then  still  deliri- 
ous, and  his  condition  was  known  to  the 
nurse  in  charge.  About  12  o'clock  on  the 
same  night  Matthew  was  found  on  the  pave- 
ment in  the  back  yard  of  the  sanitarium.  He 
was  without  clothing.  His  gown  was  hanging 
from  a  window  of  the  sanitarium  above  him, 
which  was  open  and  unscreened.  Apparently 
he  had  fallen  from  the  window  to  the  pave- 
ment, a  distance  of  about  19  feet  He  was 
in  a  distressed  physical  condition,  a  bruise 
was  found  in  his  chest,  and  there  was  an  of- 
fensive discharge  from  his  body.  He  died 
the  following  morning.  When  the  testimony 
for  plaintiff  was  all  Introduced,  the  trial 
court  sustained  defendant's  motion  to  exclude 
the  evidence,  and  thereupon  directed  a  ver- 
dict for  defendant,  on  the  ground  that  the 
evidence  did  not  show  any  liability. 

[1]  It  has  been  decided  that  the  owner  or 
proprietor  of  a  private  hospital  or  sanita- 
rium, operated  for  profit,  which  is  not  charita- 
ble, is  liable  in  damages  for  the  negligence 
of  his  employes.  Stanley  v.  Schumpert,  117 
La.  265,  41  South.  665,  6LR.1  (N.  S.)  306, 
116  Am.  St.  Rep.  202,  8  Ann.  Gas.  1044; 
Galesburg  Sanitarium  v.  Jacobson,  103  111 
App.  26;  Brown  v.  La  Societfi  Francaise,  etc, 
138  Cal.  475,  71  Pac  516;  Ward  v.  St  Vin- 
cent's Hospital,  39  App.  Dlv.  624,  57  N.  Y. 
Supp.  784.  This  rule  rests  upon  the  general 
doctrine  that  a  master  is  responsible  for  the 
torts  of  his  servant  in  the  scope  of  his  em- 
ployment 

[2]  The  court  erred  in  not  submitting  this 
case  to  the  jury.  Matthew  Richardson,  the 
patient,  was  under  the  control  and  care  of 
appellee  and  his  employe;  the  nurse.  Under 
the  contract  it  was  the  duty  of  appellee  to 
give  the  patient  all  the  attention  required. 
The  facts  presented  by  the  evidence,  the 
very  nature  of  the  occurrence,  shows  a  prima 
facie  case  of  negligence  in  failing  to  exer- 
cise due  care  in  nursing  and  looking  after  the 
patient 

[3]  Our  attention  has  been  called  by  coun- 
sel for  appellee  in  his  brief  to  the  failure  of 
appellant  to  amend  his  declaration  by  insert- 
ing the  word  "caused"  in  the  place  of  the 
words  "contributed  to."  It  does  not  appear 
from  the  record  that  this  change  was  actual- 
ly made  in  the  declaration.   We  do  not  see, 


however,  that  this  can  be  of  any  avail  In  this 
appeal  to  appellee.  We  quote  the  following 
from  the  bill  of  exceptions :  "Thereupon  the 
plaintiff  asked  leave  of  the  court  to  amend 
his  declaration  by  inserting  the  word  •caus- 
ed,' instead  of  the  words  'contributed  to,' 
in  the  sixth  paragraph  of  declaration,  and 
the  court  stated  that  the  amendment  might 
be  made,  but  nevertheless  the  motion  would 
be  sustained,  and  thereupon  the  court  sus- 
tained the  motion."  The  court  treated  the 
declaration  as  if  amended.  The  request  for 
leave  to  amend,  the  permission,  and  the  sus- 
taining of  the  motion  directing  a  verdict 
for  appellee  were  all  considered  and  acted  on 
together,  and  together  became  the  same  and 
one  continuous  act 
Reversed  and  remanded. 


MISSISSIPPI  CENT.  R.  CO.  v.  McCLEN- 

DONetaL   (No.  16.333.) 
(Supreme  Court  of  Mississippi.  March  9,  1914.) 

Railroads  (8  114*)— Injury  fbom  Construc- 
tion—Punitive  Damages. 

It  was  error  to  instruct  on  punitive  dam- 
ages in  an  action  for  injury  to  lots  by  the  con- 
struction of  a  railroad  across  a  street,  where 
defendant  was  not  guilty  of  any  wrongful  act 
showing  malice,  fraud,  oppression'  or  willful 
wrong,  such  as  is  necessary  to  authorize  puni- 
tive damages. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  365-371;  Dec  Dig.  |  114.*] 

Appeal  from  Circuit  Court  Lincoln  Coun- 
ty; D.  M.  Miller,  Judge 

Action  by  A  D.  McClendon  and  others 
against  the  Mississippi  Central  Railroad 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Reversed  and  remanded. 

Truly,  Ratcllff  ft  Truly,  of  Natchez,  for  ap- 
pellant Cassedy  ft  Cassedy  and  J.  W.  Mc- 
Nair,  all  of  Brookhaven,  for  appellees. 

REED,  J.  On  August  29,  1907,  appellees, 
abutting  owners,  brought  suit  against  appel- 
lant for  injury  to  their  lot  of  land  by  the 
construction  and  operation  of  appellant's 
railroad  across  a  street  and  for  a  short  way 
on  another  street  in  the  residence  part  of 
the  city  of  Brookhaven,  and  recovered  $260 
damages.  Shortly  after  the  final  disposition 
of  that  case,  appellees  filed  the  present  suit 
against  appellant  to  recover  for  like  Injuries 
sustained  after  August  29,  1907.  A  verdict 
was  rendered  in  appellees'  favor  for  $3,000. 
This  amount  was  reduced  by  the  trial  judge 
to  $600. 

A  review  of  all  of  the  facts  in  the  case 
convinces  us  that  there  is  no  evidence  of  In- 
jury to  appellees  to  support  this  verdict  It 
may  be  that  appellees  were,  under  the  state 
of  facts,  entitled  to  recover  nominal  dam- 
ages, seeing  that  their  action  is  for  tort  be- 
ing a  claim  for  damages  for  trespass  charged 
to  have  been  committed  subsequent  to  the 
trespass  in  the  first  case.    Plaintiff's  proof. 
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however,  falls  to  show  any  damage  which 
sustains  the  award  of  the  jury,  even  to  the 
reduced  amount. 

Appellees  claimed  that  they  were  entitled 
to  punitive  damages.  The  court  granted  an 
Instruction  authorizing  the  recovery  of  such 
damagea  This  was  error.  The  record  does 
not  disclose  any  wrongful  act  on  the  part 
of  appellant  which  evinces  malice,  fraud, 
oppression,  or  willful  wrong,  such  as  Is  nec- 
essary to  entitle  appellees  to  punitive  dam- 
ages. 

Reversed  and  remanded. 


EASTERLING  LUMBER  CO.  v.  PIERCE. 
(No.  16,274.) 

(Supreme  Court  of  Mississippi.    March  2, 
1914.) 

1.  Masteb  and  Sebvant  (|  180*)— Abolition 
or  Fellow- Sebvant  Doctbinb — Statutes— 
Constitution  alttt. 

Const.  §  193,  declares  that  every  employe* 
of  any  railroad  corporation  shall  have  the  same 
rights  and  remedies,  for  any  injuries  suffered 
by  him  from  the  act  of  the  corporation  or  its 
employes,  as  is  allowed  to  other  persons  not 
employes,  where  the  injury  results  from  the 
negligence  of  a  superior  agent,  or  person  having 
the  control  of  the  injured  servant,  or  from  a 
fellow  servant  in  another  department  of  labor. 
■  or  engaged  on  another  train.  The  last  part  of 
the  section  provides  that  the  Legislature  may 
extend  the  remedies  provided  to  any  other  class 
of  employes.  Held,  that  this  provision  did  not 
inhibit  the  Legislature  from  making  a  broader 
abrogation  of  the  fellow-servant  doctrine;  and 
hence  Laws  1908,  c  194,  amending  Code  1906,  f 
4056,  so  as  to  abolish  the  fellow-servant  rule 
in  actions  for  injuries  to  employes  of  railroads 
and  others  operating  engines  and  trains,  is  not 
invalid. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §§  359-361,  863-368;  Dec 
Dig.  I  180.*] 

2.  Constitutional  Law  (j  48*)— Constbtjc- 
tion  op  Statutes. 

It  is  the  duty  of  the  court  to  construe 
acta  of  the  Legislature  so  as  to  uphold  their 
constitutionality  if  it  can  be  done. 

{Ed.  Note.— Por  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  46;  Dec.  Dig.  f  48.*] 

3.  Constitutional  Law  (8  238*)— Masteb 
and  Sebvant  (8  180*)— Equal  Pbotection 
or  Laws. 

Laws  1908,  c  194,  amending  Code  1906,  | 
4066,  so  as  to  abolish  the  fellow-servant  rule 
in  actions  for  injuries  to  employes  of  railroads 
and  others  using  engines  or  cars  of  any  kind 
propelled  by  the  several  dangerous  agencies  of 
steam,  electricity,  gasoline,  etc.,  ana  running 
on.  tracks,  is  not  bad  as  in  conflict  with  Const. 
U.  S.  Amend.  14,  extending  the  equal  protection 
of  the  law  to  all,  because  it  applies  only  to  those 
using  such  agencies  operated  on  tracks,  the 
classification  being  a  legitimate  one;  the  high- 
ways not  being  in  such  condition  that  there  is 
great  danger  from  the  operation  thereon  of  trac- 
tion engines  and  similar  machines. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  §8  688-690.  695,  706-708; 
Dec.  Dig.  |  238;*  Master  and  Servant,  Cent 
Dig.  if  359-361,  363-368 ;  Dec.  Dig.  §  180.*] 


4.  Masteb  and  Sebvant  (8  250%*)— Evi- 
dence of  Want  of  Skill-Ex  Post  Facto 
Laws. 

Laws  1912,  c.  215,  providing  that  in  all  ac- 
tions against  railroads  or  others  using  locomo- 
tivest  proof  that  the  injury  was  inflicted  by  the 
running  of  engines  shall  be  prima  facie  evidence 
of  want  of  reasonable  skill  and  care,  is  applica- 
ble to  an  action  by  a  servant  who  was  injured 
before  its  enactment,  the  trial  coming  thereaft- 
er; for  statutes  governing  evidence  and  proce- 
dure are,  at  all  times,  subject  to  modification, 
and  a  retrospective  construction  does  not  make 
them  invalid. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  250%.*] 

5.  New  Tbial  (§  47*)— Gbound  fob  New  Tri- 
al— Communication  with  Jury. 

While  a  jury  should  be  kept  free  from  out- 
side Influence,  and  the  trial  judge  should  use 
due  care  to  see  that  this  is  accomplished,  the 
denial  of  a  motion  for  new  trial  in  a  personal 
injury  action,  on  the  ground  that  the  jury  learn- 
ed that  defendant  had  offered  a  settlement,  is 
not  necessarily  erroneous,  where  it  was  not 
shown  that  the  jury  gained  the  information 
through  corrupt  means, 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  88  88-95;  Dec.  Dig.  8  47.*] 

6.  Damages  (8  132*) — Personal  Injubies— 
Awabd. 

In  a  personal  injury  action  bj  a  locomotive 
engineer  29  years  of  age,  who  was  in  good  health 
previously,  and  was  earning  $75  per  month,  an 
award  of  $17,500  damages  is  not  excessive, 
where  it  appeared  that  his  foot  and  ankle  were 
crushed,  the  bones  in  his  leg  broken  and  that 
he  suffered  great  pain  for  five  months  until  he 
had  to  have  his  leg  amputated. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  88  372-385,  396;  Dec.  Dig.  8  132.*] 

Appeal  from  Circuit  Court,  Covington 
County ;  W.  H.  Hughes,  Judge. 

Action  by  S.  W.  Pierce  against  the  Easter- 
llng  Lumber  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

T.  Brady,  Jr.,  of  Brookhaven,  and  Mayes  & 
Mayes,  of  Jackson,  for  appellant  Hirsh, 
Dent  &  Landau,  of  Vicksburg,  and  E.  L. 
Dent,  of  Collins,  for  appellee. 

REED,  J.  Appellee  obtained  judgment 
against  appellant  in  the  sum  of  $17,500  for 
damages  from  personal  injury.  At  the  time 
he  was  injured,  he  was  employed  by  the  ap- 
pellant company  as  an  engineer  in  charge  of 
an  engine  which  was  engaged  In  pulling  a 
train  carrying  employes  of  appellant  com- 
pany from  its  mill  at  Ora  to  its  camp  in 
the  woods  over  Its  logging  railway,  a  dis- 
tance of  about  15  miles.  The  Injury  resulted 
from  a  head-on  collision  between  the  engine 
which  was  In  charge  of  appellee  and  an  en- 
gine known  as  the  "Shay,"  pulling  cars  from 
the  camp.  -  Appellee  charged  that  the  colli- 
sion was  from  negligence  of  several  employes 
of  appellant  company.  This  negligence  In- 
cluded the  placing  of  an  incompetent  engineer 
In  charge  of  the  Shay  and  the  failure  to  give 
proper  orders  as  to  the  proper  running  of 
the  trains,  which  resulted  In  their  unexpected 
meeting.  Appellee's  Injury  was  serious,  and 
resulted  In  the  loss  of  a  leg. 

Appellant  assigns  as  error  the  refusal  by 
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the  court  to  give  Instructions  to  the  effect 
that  if  the  Jury  believed  from  the  evidence 
in  the  case  that  the  injury  to  appellee  was 
caused  by  the  negligence  of  a  fellow  servant, 
then  appellee  could  not  recover.  Counsel  for 
appellant  in  their  brief  make  this  assignment 
of  error  in  the  following  words:  "The  court 
erred  in  denying  the  appellant  the  defense 
that  the  injury  of  appellee  was  caused  by 
the  negligence  of  a  fellow  servant" 

[1,2]  This  brings  to  our  consideration  the 
law  of  Mississippi  abolishing  the  fellow-serv- 
ant rule  among  certain  employes. 

It  is  asserted  by  appellant  that  chapter  194 
of  the  acts  of  1908  is  unconstitutional  for  two 
reasons:  "(1)  It  violates  section  193  of  the 
Mississippi  Constitution;  (2)  It  violates  the 
equality  clause  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States." 

The  title  to  chapter  194  of  the  Acts  of  1908 
shows  it  to  be  an  act  to  amend  section  4056 
of  the  Code  of  1906,  so  as  to  abolish  the  fel- 
low-servant rule  in  actions  for  injuries  to 
employes  of  railroads  and  other  corporations 
using  engines,  etc.,  propelled  by  the  danger- 
ous agencies  of  steam,  electricity,  etc. 

We  quote  the  first  section  of  the  chapter: 

"Every  employe  of  a  railroad  corporation, 
and  all  other  corporations  and  individuals, 
using  engines,  locomotives  or  cars  of  any 
kind  or  description  whatsoever,  propelled  by 
the  dangerous  agencies  of  steam,  electricity, 
gas,  gasoline  or  lever  power,  and  running  on 
tracks,  shall  have  the  same  rights  and  reme- 
dies for  an  injury  suffered  by  him  from  the 
act  or  omission  of  such  railroad  corporation 
or  others,  or  their  employes,  as  are  allowed 
by  law  to  other  persons  not  employed. 

"Knowledge  by  any  employe  injured  of  the 
defective  or  unsafe  character  or  condition  of 
any  machinery,  ways  or  appliances,  or  of  the 
improper  loading  of  cars,  shall  not  be  a  de- 
fense to  an  action  for  injury  caused  thereby, 
except  as  to  conductors  or  engineers  in 
charge  of  dangerous  or  unsafe  cars  or  engines 
voluntarily  operated  by  them.  When  death 
ensues  from  an  injury  to  an  employe,  an  ac- 
tion may  be  brought  in  the  name  of  the  wid- 
ow of  such  employe  for  the  death  of  the  hus- 
band, or  by  the  husband  for  the  death  of  his 
wife,  or  by  a  parent  for  the  death  of  a  child, 
or  in  the  name  of  a  child  for  the  death  of  an 
only  parent,  for  such  damage  as  may  be  suf- 
fered by  them  respectively  by  reason  of  such 
death,  the  damages  to  be  for  the  use  of  such 
widow,  husband,  parent  or  child,  except  that 
in  case  the  widow  should  have  children,  the 
damages  shall  be  distributed  as  personal 
property  of  the  husband.  The  legal  or  per- 
sonal representatives  of  the  person  Injured 
shall  have  the  same  rights  and  remedies  as 
are  allowed  by  law  to  such  representatives  of 
other  persons.  In  every  such  action  the  jury 
may  give  such  damages  as  shall  be  fair  and 
Just,  with  reference  to  the  injury  resulting 
from  such  death  to  the  person  suing.  Any 
contract  or  agreement  expressed  or  implied, 
made  by  an  employe  to  waive  the  benefit  of 


this  section  shall  be  null  and  void,  and  this 
section  shall  not  deprive  an  employe  of  a 
person,  natural  or  artificial,  or  the  legal  or 
personal  representatives  of  such  person,  of 
any  right  or  remedy  they  now  have  by  law." 

Section  193  of  the.  Mississippi  Constitution 
reads:  "Every  employe  of  any  railroad  cor- 
poration shall  have  the  same  right  and  reme- 
dies for  any  injury  suffered  by  him  from  the 
act  or  omission  of  said  corporation  or  Its 
employes,  as  are  allowed  by  law  to  other 
persons  not  employes  where  the  injury  re- 
sults from  the  negligence  of  a  superior  agent 
or  officer,  or  of  a  person  having  the  right  to 
control,  or  direct  the  services  of  the  party 
injured,  and  also  when  the  injury  results 
from  the  negligence  of  a  fellow  servant  en- 
gaged In  another  department  of  labor  from 
that  of  the  party  injured,  or  of  a  fellow 
servant  on  another  train  of  cars,  or  one 
engaged  about  a  different  piece  of  work. 
Knowledge  by  any  employe  injured,  of  the 
defective  or  unsafe  character  or  condition  of 
any  machinery,  ways,  or  appliances,  shall 
be  no  defense  to  an  action  for  Injury  caused 
thereby,  except  as  to  conductors  or  engineers 
In  charge  of  dangerous  or  unsafe  cars,  or  en- 
gines voluntarily  operated  by  them.  Where 
death  ensues  from  any  Injury  to  employes, 
the  legal  or  personal  representatives  of  the 
person  injured  shall  have  the  same  right  and 
remedies  as  are  allowed  by  law  to  such  repre- 
sentatives of  other  persons.  Any  contract  or 
agreement,  express  or  implied,  made  by  any 
employe  to  waive  the  benefit  of  this  section 
shall  be  null  and  void ;  and  this  section  shall 
not  be  construed  to  deprive  any  employe 
of  a  corporation  or  his  legal  or  personal  rep- 
resentative, of  any  right  or  remedy  that  he 
now  has  by  the  law  of  the  land.  The  Legis- 
lature may  extend  the  remedies  herein  pro- 
vided for  to  any  other  class  of  employes." 

Section  193  of  the  Constitution  of  1890  has 
been  upheld  as  not  violative  of  the  Constitu- 
tion of  the  United  States. 

It  has  been  held  that  section  193  applies 
only  to  railroad  corporations  engaged  in  tBe 
business  of  common  carrier,  or  those  denomi- 
nated "commercial  railroad  companies,"  and 
that  it  does  not  apply  to  railroads  owned 
and  operated  as  an  adjunct  to  the  main  busi- 
ness of  their  owners,  such  as  construction 
company  roads,  roads  used  in  connection  with 
mines  and  lumber  corporations  and  logging 
roads.  Construction  Co.  v.  Heflin,  88  Miss. 
314,  42  South.  174.  The  railroad  in  the 
case  at  bar  is  a  logging  road. 

It  will  be  noticed  that  the  final  sentence 
of  section  193  provides  for  the  extension  of 
the  remedies  therein  in  the  following  lan- 
guage: "The  Legislature  may  extend  the 
remedies  herein  provided  for  to  any  other 
class  of  employes."  It  Is  not  argued  by  coun- 
sel for  appellant  that  the  Legislature  could 
not  extend  the  remedies  to  employes  of  log- 
ging roads.  It  is  conceded  that  this  may  be 
done.  It  is  claimed  that  the  words  were  at 
once  a  grant  and  a  limitation;  that  by  nee- 
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essary  inference  the  limitation  amounted  to 
a  denial  to  the  Legislature  of  a  power  to 
grant  any  remedies  curtailing  the  fellow- 
servant  rule  other  than  those  provided  in  the 
section.  It  is  true  that  by  the  statute  (chap- 
ter 194  of  the  Acts  of  1008)  there  is  a  broad- 
er and  fuller  statement  of  the  abrogation  of 
the  fellow-servant  rule  than  that  contained 
In  the  section  of  the  Constitution.  The  mak- 
ers of  the  Constitution,  by  section  103,  provid- 
ed for  the  abrogation  of  the  fellow-servant 
doctrine  to  a  certain  extent 

It  was  said  by  Chief  Justice  Whitfield  in 
the  case  of  Ballard  v.  Oil  Co.,  81  Miss.  607, 
34  South.  683,  62  L  R.  A.  407,  05  Am.  St 
Rep.  476,  that  it  was  the  purpose  of  the  fra Bi- 
ers of  the  Constitution  to  authorize  legisla- 
tion to  abolish  the  fellow-servant  rule  in  the 
case  of  railroad  corporations  whose  business 
was  known  to  be  inherently  dangerous  in  so 
far  as  such  litigation  would  be  in  accord 
with  the  principles  announced  by  the  deci- 
sions of  the  United  States  Supreme  Court 
He  further  stated  in  his  opinion  in  that 
case  that  "the  purpose  of  the  last  clause  of 
section  103  was  to  extend  the  remedies  there- 
in provided  for  to  any  other  class  of  em- 
ployes of  corporations  or  persons  whose  busi- 
ness was,  like  that  of  railroads,  inherently 
dangerous,  or  whose  business  was  so  differ- 
ent from  the  business  of  other  corporations 
or  persons  as  to  furnish  the  basis  for  a  clas- 
sification of  the  business  of  such  corporations, 
or  persons,  under  which  their  employes  might 
be  permitted  to  sue  .without  reference  to  the 
fellow-servant  rule,  while  the  employes  of 
corporations,  or  persons  not  having  that  sort 
of  business,  could  not  so  sue;  in  other  words, 
to  permit  a  classification  based  on  'some  dif- 
ference bearing  a  reasonable  and  just  rela- 
tion to  the  act  in  respect  to  which  the  classi- 
fication is  proposed.'  *  *  *  It  is  not  there- 
fore to  be  supposed  that  the  last  clause  of 
the  section  meant  any  more  than  that  there 
might  be  other  classifications  of  the  employes 
of  corporations  or  individual  persons  based 
also  on  some  distinguishing  difference  in  the 
nature  of  the  businesses." 

After  making  the  provision  referred  to  and 
treating  the  subject  in  hand,  the  Constitution 
framers  added  at  the  end,  and  from  its  ap- 
pearance, as  an  afterthought  the  final  sen- 
tence: "The  Legislature  may  extend  the 
remedies  herein  provided  for  to  any  other 
class  of  employes."  It  will  be  noticed  that 
the  Legislature  is  not  enjoined  to  extend  such 
remedies.  The  statement  carries  with  it 
the  thought  that  it  was  made  as  a  suggestion 
to  the  Legislature  to  enact  laws  for  the  pur- 
pose of  abolishing  the  fellow-servant  rule  In 
other  classes  of  employes.  We  cannot  believe 
from  an  entire  consideration  of  the  section, 
and  in  view  of  its  evident  purpose,  that  the 
final  sentence  was  intended  as  a  restriction. 
In  truth,  we  do  not  see  that  It  is  necessary  to 
regard  it  as  a  grant  in  order  that  the  Legis- 
lature should  be  able  to  enact  a  statute  to 


abolish  the  fellow-servant  rule  In  proper 
classes  of  employes.  The  Legislature  Is  in- 
trusted with  the  general  authority  to  make 
laws  at  discretion,  unless  there  is  a  clear 
constitutional  prohibition.  Judge  Cooley,  in 
his  Constitutional  Limitations,  p.  87,  says: 
"In  the  enactment  of  laws  the  Legislature 
must  act  upon  its  own  reasons;  ml  Ted  mo- 
tives of  power,  justice,  and  policy  influence 
its  action;  and  It  is  always  justifiable  and 
laudible  to  lean  against  a  violation  of  the 
Constitution." 

In  the  case  of  Hart  v.  State,  87  Miss.  171, 
80  South.  623,  112  Am.  St  Rep.  437,  it  is  stat- 
ed by  Judge  Truly,  in  delivering  the  opinion 
of  the  court  that:  "It  is  the  universally  ac- 
cepted rule  of  statutory  construction  that  no 
act  of  the  Legislature  will  be  condemned  as 
violative  of  or  repugnant  to  the  fundamental 
law  unless  it  manifestly  be  in  palpable  con- 
flict with  some  plain  provision  of  the  state 
or  federal  Constitution;  and,  as  such  con- 
flict is  not  to  be  implied,  It  is  the  duty  of 
the  court,  whenever  possible,  to  give  every 
expression  of  legislative  will  such  construc- 
tion as  will  enable  the  statute  to  have  ef- 
fect." 

In  Burnham  v.  Sumner,  50  Miss.  517,  Chief 
Justice  Peyton  said:  "Whenever  an  act  of 
the  Legislature  can  be  so  construed  and  ap- 
plied as  to  avoid  conflict  with  the  Constitu- 
tion and  give  It  the  force  of  law,  such  con- 
struction will  be  adopted  by  the  courts.  An 
inquiry  into  the  validity  of  an  act  on  the 
ground  that  it  is  unconstitutional  Is  an  in- 
quiry whether  the  will  of  the  representa- 
tive as  expressed  In  the  law  Is  or  is  not  in 
conflict  with  the  will  of  the  people  as  ex- 
pressed In  the  Constitution.  And  unless  it 
be  clear  that  the  Legislature  has  transcend- 
ed its  authority,  the  courts  will  not  Inter- 
fere." Acts  of  the  Legislature  constitution- 
ally organized  are  presumed  to  be  constitu- 
tional, and  It  Is  only  where  they  manifestly 
Infringe  some  of  the  provisions  of  the  Consti- 
tution or  violate  the  rights  of  the  citizen 
that  their  operation  and  effect  can  be  imped- 
ed by  the  Judicial  power." 

In  Railroad  v.  Crawford,  00  Miss.  607,  56 
South.  506,  it  was  held  that:  "All  doubts 
are  resolved  In  favor  of  the  constitutionality 
of  a  statute;  if  there  is  any  reasonable 
doubt  of  its  constitutionality,  it  must  be  up- 
held by  the  court" 

It  is  well  settled  in  this  state  that  it  is  the 
duty  of  the  court  to  construe  acts  of  the 
Legislature  so  as  to  uphold  their  constitu- 
tionality and  validity,  if  such  can  be  reason- 
ably done,  and  any  doubts  relative  thereto 
will  be  resolved  in  favor  of  the  law.  All  pre- 
sumptions are  in  favor  of  the  constitution- 
ality of  the  act  because  the  Legislature,  be- 
fore passing  the  law,  is  required  to  consider 
the  same,  and,  before  acting  upon  it  deter- 
mine as  to  its  constitutionality. 

However,  we  note  that  statutes  abolishing 
the  fellow-servant  doctrine  as  to  railroads 
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and  other  proper  classes  of  employes  have 
been  held  by  the  Supreme  Court  of  the  Unit- 
ed States  as  constitutional.  Tullls  t.  Lake 
Erie  W.  R.  Co.,  175  U.  S.  348,  20  Sup.  Ct 
136,  44  L.  Ed.  192;  Minn.  Iron  Co.  v.  Kline. 
199  U.  S.  593,  28  Sup.  Ct  159,  50  L.  Ed.  322. 

So  the  Legislature  of  Mississippi,  without 
any  provision  in  the  state  Constitution,  such 
as  section  193,  could  have  enacted  a  law 
abrogating  the  fellow-servant  rule  In  a  class 
composed  of  railroad  employes  and  such  oth- 
er proper  classes.  Section  193  is,  in  Itself, 
only  the  enactment  of  a  law  on  the  subject 
of  the  fellow-servant  doctrine.  We  do  not 
see  in  it  any  purpose  to  prohibit  the  Legisla- 
ture from  enacting  statutes  on  the  same  sub- 
ject Such  laws  are  reasonable  in  their 
effect  When  applied  to  proper  classifications 
they  have  been  repeatedly  upheld  by  courts. 

We  conclude  that  there  is  no  limitation 
In  the  Constitution  of  Mississippi  on  the 
power  of  the  Legislature  to  enact  laws  abol- 
ishing the  fellow-servant  rule  in  proper  class- 
es. The  final  sentence  in  section  193  of  the 
Constitution  is  not  a  limitation  which  denied 
to  the  Legislature  the  power  to  pass  the 
act  Chapter  194  of  the  Laws  of  1908. 

[S]  Now  as  to  the  contention  that  chapter 
194  violates  the  equality  clause  of  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States:  Counsel  for  appellant  con- 
tend that  this  violation  is  accomplished  by 
the  inclusion  of  the  words  "and  running  on 
tracks."  We  cannot  agree  with  counsel  that 
this  is  so.  It  has  been  held  that  section  193 
of  the  Constitution  excludes  all  railroads  ex- 
cept commercial  railroads,  or  those  engaged 
in  the  business  of  common  carrier.  We  see 
in  the  act  of  the  Legislature  the  purpose  to 
extend  the  remedy  provided  by  the  abroga- 
tion of  the  fellow-servant  doctrine  to  all  em- 
ployes of  all  railroad  corporations,  including 
the  commercial  railroads,  and  Including  also 
all  other  railroads,  such  as  logging  railroads 
and  those  connected  with  lumber  and  other 
enterprises  using  such  engines,  locomotives, 
and  cars  "running  on  tracks."  We  under- 
stand the  words  "running  on  tracks"  to  de- 
fine such  engines,  locomotives,  and  cars  pro- 
pelled by  the  several  dangerous  agencies  nam- 
ed as  are  used  in  all  of  the  different  kinds 
of  railways.  The  statute  was  meant  in  its 
broad  expression  to  exclude  no  kind  of  rail- 
ways in  Mississippi.  The  statute  provides 
that  the  remedies  extend  to  all  employes 
using  engines,  locomotives,  or  cars  owned  and 
operated  by  railroad  corporations  and  all 
other  corporations  and  individuals.  In 
short,  the  class  made  by  the  statute  is  all  em- 
ployes using  such  engines,  locomotives,  and 
cars  of  all  kinds  and  descriptions  propelled 
by  the  dangerous  agencies  specified  and  run- 
ning on  tracks,  that  is,  on  a  defined  way  such 
as  used  by  railroads.  We  deem  this  a  rea- 
sonable classification  which  applies  equally 
to  all  in  the  same  situation.  | 

In  the  case  of  Aluminum  Co.  v.  Ramsey,  | 


222  U.  S.  251,  82  Sup.  Ct  76,  56  L.  Ed.  185, 
the  constitutionality  of  a  statute  in  Arkansas 
abolishing  the  fellow-servant  rule  as  to  cor- 
porations operating  railroads  in  that  state 
was  upheld.  The  court,  speaking  through 
Justice  McKenna,  said:  "The  statute  consti- 
tutes a  class  of  corporations  operating  rail- 
roads, and  under  the  cases  we  have  cited  the 
classification  is  valid,  there  being  equality 
within  the  class."  We  find  the  Arkansas 
statute  as  broad  in  its  terms  as  the  Mississip- 
pi statute  now  under  consideration.  This 
statute  abolished  the  doctrine  of  common  em- 
ployment as  regards  railroad  companies,  all 
corporations  of  every  kind,  and  every  com- 
pany, whether  incorporated  or  not  engaged 
in  the  mining  of  coal. 

The  Supreme  Court  of  Florida,  in  passing 
upon  an  act  in  that  state,  which  provides  that 
the  facts  that  the  Injured  person  is  an  em- 
ploye of  a  railroad  company,  and  damages 
were  caused  by  negligence  of  another  em- 
ploye, shall  be  no  bar  to  recovery,  and  in 
upholding  the  statute  as  constitutional 
against  the  objection  of  Inequality,  decided 
that  "it  is  within  the  province  of  the  Legis- 
lature to  modify  the  common-law  rules  reg- 
ulating employers'  liability,  and  a  wide  dis- 
cretion Is  accorded  it  in  determining  the  sub- 
jects as  well  as  the  character  and  extent  of 
regulations  designed  to  promote  the  general 
welfare ;  the  limitations  imposed  by  the  fed- 
eral Constitution  being  designed  merely  to 
prevent  arbitrary  uses  of  state  authority." 
Taylor  v.  Prairie  Pebble  Phosphate  Co.  (1911) 
61  Fla.  455,  54  South.  904. 

Chief  Justice  White,  In  delivering  the  opin- 
ion of  the  court,  in  the  case  of  Railroad  Co. 
v.  Melton,  218  U.  S.  36,  30  Sup.  Ct  676,  54 
L.  Ed.  921,  said:  "That  the  fourteenth 
amendment  was  not  Intended  to  and  does  not 
strip  the  states  of  the  power  to  exert  their 
lawful  police  authority  is  settled,  and  re- 
quires no  reference  to  authorities.  And  it 
is  equally  settled — as  we  shall  hereafter  take 
occasion  to  show — as  the  essential  result  of 
the  elementary  doctrine  that  the  equal  pro- 
tection of  the  law  clause  does  not  restrain 
the  normal  exercise  of  governmental  power, 
but  only  abuse  in  the  exertion  of  such  au- 
thority, therefore  that  clause  is  not  offended 
against  simply  because  as  the  result  of  the 
exercise  of  the  power  to  classify  some  in- 
equality may  be  occasioned.  That  is  to  say, 
as  the  power  to  classify  is  not  taken  away 
by  the  operation  of  the  equal  protection  of 
the  law  clause,  a  wide  scope  of  legislative 
descretlon  may  be  exerted  in  classifying 
without  conflicting  with  the  constitutional 
prohibition.  It  is  beyond  doubt  foreclosed 
that  the  Indiana  statute  does  not  offend 
against  the  equal  protection  clause  of  the 
fourteenth  amendement  because  it  subjects 
railroad  employes  to  a  different  rule  as  to  the 
doctrine  of  fellow  servant  from  that  which 
prevails  as  to  other  employments  In*  that 
state"  (citing  Tullls  v.  Lake  Erie  W.  R.  Co., 


Digitized  by  Google 


JDea.) 


EASTERLING  LUMBER  CO.  v.  PIERCE 


465 


175  U.  S.  848,  20  Sup.  Ct  136,  44  L.  Ed.  192 ; 
Pittsburg,  C,  C.  &  St  L.  R  Co.  v.  Ross,  212 
U.  S.  500,  29  Sup.  Ct  688,  53  L.  Ed.  652). 

Where  there  are  reasonable  reasons  for  do- 
ing so  certain  industries  or  classes  of  per- 
sons may  be  selected  out  for  special  regu- 
lation, or  for  the  enjoyment  of  special  privi- 
leges. WUloughby  on  the  Constitution,  f 
484. 

The  beneficent  provisions  of  the  fourteenth 
amendment  can  hardly  secure  for  all  persons 
In  this  nation  the  same  remedies  and  the  ben- 
efits of  the  same  laws.  It  is  enough  if  such 
are  secured  for  all  those  in  a  class  reasonably 
and  properly  made. 

Peculiar  duties,  services,  and  risks  rest 
upon  the  employes  of  the  corporations  and 
Individuals  named  in  the  statute.  Their 
wants  and  conditions,  in  the  employment,  are 
alike.  They  are  properly  classified. 

We  fully  appreciate  the  force  of  the  argu- 
ment made  by  counsel  for  appellant  that  em- 
ployes at  work  upon  traction  engines  or  mo- 
tor cars  not  running  on  tracks  should  be  in- 
cluded. It  may  be  that  in  the  future,  when 
we  have  new,  solid,  and  stable  highways 
throughout  the  rural  districts,  and  when  the 
streets  In  the  towns  are  all  paved,  that  trac- 
tion engines  and  motor  cars  shall  be  so 
generally  used  as  to  Justify  the  formation  of 
a  class  to  receive  the  benefits  from  the  abro- 
gation by  the  Legislature  of  the  fellow-serv- 
ant rule.  At  present,  and  under  the  condi- 
tions now  existing,  we  cannot  see  that  the 
prospect  of  the  advisability  at  some  time  in 
the  future  for  such  classification  can  in  any 
manner  interfere  to  declare  unreasonable  and 
unequal  the  formation  of  the  present  class 
for  the  benefits  of  such  provision. 

It  is  clear  to  us  that  chapter  194  of  the 
▲ct  of  1908  makes  a  reasonable  and  suffi- 
cient classification,  and  is  not  repugnant  to 
the  equality  clause  of  the  fourteenth  amend- 
ment 

[4]  It  is  further  assigned  as  error  that  "the 
court  erred  in  Instructing  the  Jury  that  if  the 
appellee  was  Injured  by  running  an  engine 
or  locomotive,  the  burden  of  proof  was  upon 
appellant  to  prove,  by  a  preponderance  of 
the  credible  evidence,  that  its  negligence  did 
not  cause  the  injury  to  appellee."  This  calls 
In  question  the  operation  of  the  provisions  of 
chapter  215  of  the  Laws  of  1912  that  in  all 
actions  against  railroad  corporations,  etc., 
the  proof  of  injury  inflicted  by  the  running 
of  engines,  locomotives,  or  cars  shall  be 
prima  facie  evidence  of  the  want  of  reason- 
able skill  and  care,  etc.  Appellee  was  Injur- 
ed on  October  16, 1911,  before  the  prima  fade 
statute  (chapter  215)  was  enacted.  Appel- 
lant contends  that  because  the  law  was  pass- 
ed after  the  Injury,  it  should  not  apply  in 
the  trial  of  the  case.  The  law  was  in  effect 
at  the  time  the  case  was  tried  in  July,  1912. 
We  understand  statutes  like  chapter  215  pro- 
vide a  rule  of. evidence.  Touching  the  ques- 
tion of  the  retrospective  construction  of  stat- 
utes under  the  subject  of  Statutes  Relating 

8480-80 


to  Remedy  and  Procedure,  we  find  In  36  Cyc. 
p.  1213,  the  following  statement  of  the  law: 
"The  presumption  against  the  retrospective 
construction  of  statute  is  founded  on  the 
principle  that  they  should  not  be  given  such 
a  construction  as  will  make  them  unconstitu- 
tional or  unjust,  and  therefore,  as  a  general 
rule,  does  not  apply  to  statutes  that  relate 
merely  to  remedies  and  modes  of  procedure." 
In  36  Cyc.  p.  1217,  is  the  following:  "Rules 
of  evidence  are  at  all  times  subject  to  modi- 
fication by  the  Legislature  and  statutes,  mak- 
ing such  changes  as  are  applicable  from  their 
passage,  not  only  to  causes  of  action  arising 
thereafter,  but  also  to  actions  accrued  or 
pending  at  the  time."  It  was  decided  in  Car- 
others  v.  Hurley,  41  Miss.  71,  that:  "The 
Legislature  has  the  power  to  change  the  rules 
of  evidence,  and  to  adopt  new  rules,  so  as  to 
afTect  past  and  future  rights  of  action." 

In  Belcher  v.  Mhoon,  47  Miss.  618,  it  was 
decided  that:  "It  is  competent  for  the  Legis- 
lature to  enact  laws  In  respect  to  testimony, 
and  to  shift  the  burden  of  proof  by  pronounc- 
ing that  if  certain  facts  exist,  the  presump- 
tion shall  be  that  certain  other  things  con- 
nected with  them  were  done." 

The  statute  in  the  case  at  bar  dealt  only 
with  the  rule  of  evidence,  and  not  with  a 
substantive  right  The  court  did  not  err  in 
granting  the  instruction. 

[I]  We  note  and  have  carefully  considered  ' 
the  argument  by  counsel  for  appellant  that 
the  court  erred  in  refusing  to  vacate  and  set 
aside  the  Judgment  rendered  against  appel- 
lant because  the  Jury  had  received  Informa- 
tion that  appellant's  attorney  had  offered  ap- 
pellee's attorney  a  certain  sum  in  settlement 
of  the  case,  and  we  note  the  testimony  taken 
upon  the  motion  for  new  trial.  A  jury  should 
be  kept  free  from  all  outside  influence,  and 
the  trial  judge  should  use  due  care  to  see 
that  this  is  accomplished.  In  this  case,  how- 
ever, we  cannot  see  that  the  Judge  erred  in 
refusing  to  grant  a  new  trial  under  the  facts 
presented  to  him.  He  stated  in  overruling 
the  motion  for  a  new  trial  that  the  testimony 
failed  "to  show  that  any  of  the  jurors  are 
corrupted  or  influenced  by  any  outside  in- 
fluence whatever."  It  is  not  shown  that  any 
corrupt  means  were  used  in  conveying  such 
Information  to  the  Jury. 

[6]  We  cannot  say  that  the  verdict  In  this 
case  is  excessive.  At  the  time  he  was  injur- 
ed appellee  was  29  years  old,  In  strong 
health,  and  earning  $75  per  month.  His  foot 
and  ankle  were  crushed,  and  bones  in  his  leg 
were  broken.  He  suffered  great  pain,  and 
was  under  treatment  for  about  Ave  months 
before  his  leg  was  amputated.  He  Is  per- 
manently injured.  It  was  the  province  of 
the  jury  to  determine  the  amount  of  his 
damages  from  his  suffering  and  permanent 
disability.  While  the  verdict  may  seem  large, 
still  we  cannot  see,  on  the  facts  as  presented 
in  this  case,  that  it  is  not  warranted. 

We  do  not  find  any  reversible  error  in  this 
case. 

Affirmed. 
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EVANS  v.  SHARBROUGH.   (No.  16361.) 
(Supreme  Court  of  Mhudsippl.   March  9,  1914.) 

1.  Appeal  and  Ebbob  (§  1009*)— Review- 
Conflicting  Evidence. 

A  decree  of  the  chancellor  based  on  con- 
flicting evidence  will  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  3970-3978;  Dec  Dig.  $ 
1009.*] 

2.  Appeal  and  Ebbob  (5  173*)  —  Questions 
Raised  in  Lower  Coubt— Pleading. 

In  a  suit  to  cancel  a  contract  for  sale  of 
land,  and  recover  purchase  money  paid,  a  con- 
tention that  the  contract  ought  not  to  be  can- 
celed because  defendant  could  not  be  placed  in 
statu  quo,  in  that  a  dwelling  house  on  the  land 
had  been  burned  when  complainant  was  in  pos- 
session, will  not  be  considered  on  appeal  where 
not  presented  to  the  chancellor;  the  fact  that 
the  house  was  burned  being  only  incidentally 
referred  to  in  the  testimony  of  complainant 
herself. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1079-1089,  1091-1093, 
1095-1098,  1101-1120;  Dec  Dig.  |  173.*] 

8.  Cancellation  of  Instruments  (8  59*)— 
Contbact  fob  Sale  of  Land— Rent— Taxes. 
Where,  in  a  suit  to  cancel  a  contract  for 
sale  of  land,  and  recover  purchase  money  paid, 
complainant  is  entitled  to  a  decree,  she  is  prop- 
erly charged  with  rent  for  the  time  she  occu- 
pied the  premises,  but  cannot  be  charged  with 
taxes  paid  by  defendant. 

[Ed.  Note —For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §§  119-125;  Dec 
Dig.  §  59.*] 

Appeal  from  Chancery  Court,  Jones  Coun- 
ty; Sam  Whitman,  Chancellor. 

Suit  by  Mrs.  S.  F.  Evans  against  B.  W. 
sharbrough.  From  a  decree  rendered,  both 
parties  appeal.  Decree  as  to  plaintiff  modi- 
fied, and  affirmed  as  to  decree  against  defend- 
ant 

W.  J.  Pack  and  D.  B.  Cooley,  both  of  Lau- 
rel, for  appellant  R.  L.  Bullard,  of  Laurel, 
for  appellee. 

SMITH,  C.  J.  Appellant  contracted  in 
writing  to  purchase  the  property  here  In 
controversy  from  appellee  for  the  sum  of 
f.1,000,  payment  to  be  made  in  monthly  in- 
stallments, and  the  deed  to  be  executed  when 
the  entire  sum  should  be  paid.  After  paying 
something  over  $700,  she  filed  her  bill  in  the 
court  below  seeking  to  cancel  this  contract 
on  the  ground  of  fraudulent  representations 
made  to  her  by  appellee  at  the  time  it  was 
entered  into,  and  praying  that  appellee  be  di- 
rected to  repay  her  the  money  which  she  had 
paid  him,  with  interest  When  the  cause 
came  on  for  hearing,  the  contract  was  can- 
celed; the  decree  of  the  court  below  also 
providing  "that  W.  H.  Bufkin,  clerk  of  this 
court  be  and  is  hereby  appointed  a  master  to 
take  evidence  as  to  the  length  of  time  com- 
plainant occupied  said  premises,  and  as  to  a 
reasonable  rental  value  of  same  for  said 
time,  and  that  said  master  shall  charge  to 
defendant  $745.80,  with  interest  at  6  per  cent 


from  the  date  of  each  payment  and  charge 
to  complainant  what  he  shall  find  to  be  rea- 
sonable rental  value  for  said  premises  and 
taxes  paid  by  the  defendant  with  interest 
aforesaid,  and  to  state  an  account  between 
said  parties,  and  make  his  report  to  the  chan- 
cellor in  vacation  within  60  days  from  this 
date."  From  this  decree,  there  was  both  a 
direct  and  cross-appeal  in  order  to  settle  the 
principles  of  the  cause. 

[1,1]  Two  of  the  grounds  of  appellee's  objec- 
tion to  the  decree  of  the  court  below  are,  first 
that  it  is  not  supported  by  the  evidence,  and, 
second,  that  the  contract  should  not  be  can- 
celed, for  the  reason  that  he  cannot  now  be 
placed  in  the  same  situation  he  was  at  the 
time  the  contract  was  entered,  into,  because 
a  dwelling  situated  on  the  land  at  the  time 
he  turned  it  over  to  appellant  was  destroyed 
by  fire  while  in  her  possession.  With  refer- 
ence to  the  first  of  these  grounds,  it  will  be 
sufficient  to  say  that  the  decree  of  the  chan- 
cellor was  rendered  on  conflicting  evidence, 
and,  with  reference  to  the  second,  that  it  is 
clear  from  the  record  that  the  burning  of  the 
house  was  not  presented  to  the  chancellor 
either  by  the  pleadings  or  the  evidence  as  a 
ground  for  refusing  to  cancel  the  contract 
The  fact  that  the  house  burned  is  only  in- 
cidentally referred  to  in  the  testimony  of  ap- 
pellee himself. 

[3]  Another  ground  of  appellant's  objection 
to  the  decree  is  that  the  court  erred  in  direct- 
ing the  master  to  charge  her  with  rent  for  the 
premises,  and  with  the  taxes  paid  by  appel- 
lee. The  court  committed  no  error  in  charg- 
ing her  with  the  rent  on  the  premises  for  the 
time  she  was  in  possession  thereof  (Grant  v. 
Lloyd,  12  Smedes  &  M.  222),  but  did  err  in 
charging  her  with  the  taxes  paid  by  appellee 
The  court,  by  charging  her  with  rents,  placed 
appellee  as  near  as  possible  in  the  same  posi- 
tion he  would  have  been  had  he  never  sold 
the  land,  and,  had  he  continued  to  own  the 
land,  he  would  have  necessarily  been  com- 
pelled to  pay  the  taxes  thereon. 

The  decree  will  be  reversed  in  so  far  as  it 
directs  the  master  to  charge  appellant  with 
the  taxes  paid  by  appellee,  but  in  all  other 
respects  will  be  affirmed  and  remanded. 


PERRY  v.  STATE.   (No.  17,088.) 

(Supreme  Court  of  Mississippi   March  2, 1914.) 

Witnesses  (§  372*)— Impeachment— Bias. 

In  a  prosecution  for  the  unlawful  sale  of 
intoxicants,  it  was  accused's  theory  that  the  wit- 
ness for  the  state  was  arrested  and  confined  for 
the  selling  of  the  same  liquor,  and  was  released 
in  consideration  of  his  testimony  against  ac- 
cused. On  the  trial,  accused  attempted  to  de- 
velop that  theory;  but  the  court  after  a  num- 
ber of  questions  had  been  asked  and  refused, 
stated  that  it  tried  to  anticipate  all  objection? 
and  had  his  mind  fixed  on  all  objections.  Held 
that  though  the  questions  first  propounded 
might  not  have  been  technically  sufficient  to  de- 
velop the  theory,  yet  as  the  court  stated  he  had 
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in  mind  all  the  objections,  the  sustaining  of 
such  objections  was  a  denial  of  accused's  right 
to  impeach  the  witness  in  that  manner,  and 
hence  entitled  him  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §|  1192-1199 ;  Dec  Dig.  §  372.*] 

Appeal  from  Circuit  Court,  Bolivar  Coun- 
ty; Dan  Brewer,  Special  Judge. 

Grant  Perry  was  convicted  of  the  unlawful 
sale  of  intoxicating  liquors,  and  he  appeals. 
Reversed  and  remanded. 

Fontaine  Jones,  of  Rosedale,  for  appellant 
Geo.  H.  Ethridge,-  Asst.  Atty.  Gen.,  for  the 
State. 

COOK,  J.  Appellant  was  convicted  upon 
an  Indictment  charging  him  with  the  unlaw- 
ful sale  of  intoxicating  liquors.  The  witness 
for  the  state,  it  seems,  was  arrested  and  con- 
fined in  jail  for  the  selling  of  the  same  liquor 
appellant  was  being  tried  for  selling,  and 
was  released  in  consideration  of  his  testimony 
against  appellant,  or,  more  properly  speaking, 
this  was  the  theory  of  appellant  The  trial 
court,  upon  the  objections  of  the  district  at- 
torney, would  not  permit  this  line  of  investi- 
gation. 

The  learned  Attorney  General  contends  that 
the  questions  propounded  by  appellant's  coun- 
sel were  not  framed  so  as  to  develop  this  the- 
ory. This  criticism  of  the  questions  actually 
propounded  may  be  technically  sound,  but  the 
record  shows  that  the  learned  trial  Judge  was 
looking  forward  as  well  as  backward.  The 
court,  after  a  number  of  questions  which  we 
think  might  have  developed  the  theory  that 
the  witness  was  interested,  said  this:  "The 
court  tries  to  anticipate  all  objections  and 
has  his  mind  fixed  on  all  objections.  I  say 
this  with  every  possible  respect  to  counsel 
and  bar.  I  do  that  for  this  one  purpose :  To 
apply  the  rules  of  evidence  to  the  testimony 
as  It  comes  along,  that  I  can  rule,  and  rule 
promptly,  and  save  time."  It  thus  appears 
that  appellant  was  not  permitted  to  ask 
questions  tending  to  develop  answers  which 
would  have  authorized  the  Jury  to  discredit 
the  testimony  of  the  state's  witness. 

Reversed  and  remanded. 


J.  T.  FARGASON  ft  SON  et  al.  v.  SEVIER 
LAKE  DRAINAGE  DIST.    (No.  17,162.) 

(Supreme  Court  of  Mississippi.   March  2,  1914.) 

Dbai.ns  (§  14*)— Drainage  District—  Estab- 
lishment. 

Code  1906,  85  1682-1727,  relating  to  drain- 
age districts,  provides  that  said  sections  shall 
be  liberally  construed  to  promote  drainage. 
The  petition  for  tne  establishment  of  a  district 
was  referred  to  commissioners,  and  they  were 
directed  to  go  upon  the  lands  and  examine 
mem.  They  did  not  actually  examine  defend- 
ants' lands,  but  secured  competent  engineers  to 
do  so,  and  procured  maps  of  the  geological  sur- 
vey of  the  federal  government.  Held  that,  as 
the  statutes  merely  make  the  commissioners 
the  agents  of  the  chancery  court  to  investigate 


and  report  their  findings,  which  the  court  is 
not  bound  to  accept  a  decree  including  defend- 
ants' lands  in  the  district  will  not  be  reversed 
because  the  commissioners  did  not  actually  go 
upon  the  land. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  5,  6;  Dec  Dig.  |  14.*] 

Appeal  from  Chancery  Court,  Coahoma 
County;  M,  B.  Denton,  Chancellor. 

Proceeding  by  the  Sevier  Lake  Drainage 
District  against  J.  T.  Fargason  ft  Son  and 
others.  From  a  decree  including  defendants' 
land  in  the  district,  they  appeal.  Affirmed. 

D.  A.  Scott,  of  Clark8dale,  and  Fontaine 
Jones,  of  Rosedale,  for  appellants.  Charles 
W.  Clark,  of  Olarksdale,  for  appellee. 

COOK,  J.  This  Is  an  appeal  from  the  de- 
cree of  the  chancery  court  of  Coahoma  coun- 
ty deciding  that  the  binds  of  appellants 
should  form  a  part  of  the  Sevier  Lake  Drain-, 
age  District  It  is  the  contention  of  appel- 
lants that  their  lands  will  not  be  benefited 
by  the  proposed  system  of  drainage.  This 
was  a  question  of  fact  which  was  submitted 
to  the  chancellor  upon  conflicting  testimony, 
and  was  by  him  solved  against  appellants, 
and  we  cannot  say  that  he  was  manifestly 
wrong.  After  deciding  that  the  lands  de- 
scribed in  the  petition  formed  a  combined  sys- 
tem of  drainage,  the  petition  was  referred 
to  the  commissioners,  and  they  were  direct- 
ed to  "go  upon  said  lands  and  examine  the 
same,  and  the  lands  over  which  the  work  is 
proposed  to  be  constructed,  and  determine, 
first,  the  starting  point,  route,  and  termini 
of  the  proposed  work,  and  the  location  and 
size  of  the  main  ditch  to  be  constructed  in 
said  drainage  district  which,  in  their  opin- 
ion, will  successfully  drain  the  said  lands, 
and  whether  the  drainage  of  the  lands  in 
such  proposed  district  is  possible,  or  not," 
etc.  Upon  the  hearing  of  the  report  of 
the  commissioners  it  was  contended  that  the 
commissioners  had  never  gone  on  the  land  to 
examine  same,  but  had  delegated  this  duty 
to  an  engineer. 

It  appears  that  the  commissioners  did  not 
go  over  the  entire  district;  that  they  had 
never  gone  on  all  of  the  lands  of  the  pro- 
posed district,  but  that  they  had  a  general 
knowledge  of  same.  What  the  commissioners 
did  do  was  to  employ  the  services  of  a 
capable  civil  engineer  to  make  an  accurate 
survey  of  the  proposed  district  It  seems 
that  the  area  embraced  in  the  district  had 
been  previously  surveyed  by  the  engineers 
of  the  United  States  Geological  Survey,  and 
that  a  detailed  map  thereof  had  been  pre- 
pared by  this  department  showing  all  the 
sloughs,  bayous,  drains,  depressions,  and  lev- 
els of  the  land.  It  is  shown  also  that  the 
engineer  employed  by  the  commission  had, 
before  that  time,  supervised  a  survey  of  this 
district  for  drainage  purposes. 

A  map  of  the  engineer's  survey  showing  in 
the  minutest  detail  the  levels  and  elevations 
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of  the  entire  district  was  submitted  and  ex- 
plained to  the  chancellor  by  the  engineer.  The 
objectors  also  secured  the  aid  of  a  competent 
engineer  to  put  their  side  of  the  case  to  the 
chancellor,  and  the  testimony  of  laymen  on 
every  phase  of  the  controversy  was  offered 
by  the  commissioners  and  the  objectors. 

It  will  be  noted  that  our  drainage  laws 
do  not  commit  the  determination  of  these 
questions  to  the  final  decision  of  the  com- 
missioners. In  fact,  the  statutes  merely  make 
the  commissioners  the  agents  of  the  chancery 
court  to  Investigate  and  report  their  find- 
ings to  the  court  The  court  may  adopt  the 
report  in  its  entirety,  or  may  reject  it,  or 
the  court  may  accept  the  report  in  part  and 
reject  it  in  part  The  statutes  make  the 
chancery  court  the  final  arbiter,  and  all  par- 
ties in  interest  are  given  an  opportunity  to 
appear  and  make  known  their  objections. 
The  decrees  and  orders  of  the  chancery  court 
are  subject  to  review  by  this  court 

The  report  of  the  commissioners  forms  a 
basis  for  the  organization  of  the  district 
but  the  report  is  not  binding  upon  anybody. 
When  the  report  comes  in,  notice  is  given  to 
all  parties  interested,  and  after  hearing  the 
suggestions  and  objections  of  all,'  the  court 
renders  its  decree. 

We  are  admonished  by  the  Legislature  that 
chapter  89,  Code,  of  1906,  "shall  be  liberally 
construed"  to  promote  drainage,  and  this  con- 
struction, it  seems  to  us,  is  entirely  in  harmo- 
ny with  the  legislative  purpose,  and  does  no 
violence  to  the  language  of  the  several  sec- 
tions of  chapter  89. 

There  is  no  question  here  involving  the  as- 
sessment of  benefits  and  damages;  the  ob- 
jections here  go  to  the  order  putting  appel- 
lant's lands  in  the  proposed  district  and  to 
the  decree  confirming  the  report  of  the  com- 
missioners upon  the  location  of  the  ditches 
and  drains. 

Affirmed. 


DIXON  v.  STATE.    (No.  17,129.) 
(Supreme  Court  of  Mississippi.   March  9,  1914.) 

1.  Homicide  (§  308*>— Ttual— Instbuctions. 

An  Instruction  that  "if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  deliberately  murdered  the  deceased, 
you  will  find  him  guilty,  and  may  return  either 
of  the  following  verdicts,"  etc.,  did  not  attempt 
to  define  murder,  the  use  of  the  word  "deliber- 
ate" therein  being  mere  surplusage,  and  hence 
it  was  not  objectionable  for  omitting  the  quali- 
fying words  "without  authority  of  Jaw." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  ©42-647;  Dec.  Dig.  $  808.*] 

2.  Criminal  Law  (§  824*)— Trial—  Instruc- 
tions—Failure  to  Define  Murder. 

Error  cannot  be  predicated  on  failure  to 
define  murder,  where  neither  party  requests  it 
Code  1906,  i  793,  expressly  forbidding  it  in 
such  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  89  1996-2004;  Dec.  Dig.  f 
824.*]   


8.  Criminal  Law  (5  1137*)— Trial— Instruc- 
tions— Invited  Error. 

Accused  cannot  complain  of  instructions 
given  at  his  request 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  ^  Cent  Dig.  H  8007-8010;   Dec,  Dig.  f 

On  suggestion  of  error.  Overruled. 
For  former  opinion,  see  64  South.  379. 

SMITH,  C.  J.  [1]  Appellant  having  been 
convicted  of  the  crime  of  murder,  appealed 
to  this  court  and  the  judgment  of  the  court 
below  was  at  a  former  day  affirmed.  His 
counsel  now  suggest  that  we  erred  in  so  do- 
ing, for  many  reasons,  three  of  which  seem 
to  be  that  the  court  below  erred:  First  in 
granting  the  state's  first  and  only  instruc- 
tion ;  second,  in  not  giving  the  jury  a  defini- 
tion of  the  crime  of  murder;  and,  third,  in 
granting  the  Instructions  requested  by  ap- 
pellant 

The  instruction  granted  at  the  request  of 
the  state  charged  the  jury  that  "if  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  deliberately  murder- 
ed the  deceased,  you  will  find  him  guilty,  and 
may  return  either  of  the  following  verdicts," 
etc  The  objection  to  this  instruction  seems 
to  be  that  it  omits  the  qualifying  words 
"without  authority  of  law,"  and  the  cases  of 
Ivy  v.  State,  84  Miss.  264,  36  South.  265, 
and  Rutherford  v.  State,  100  Miss.  832,  57 
South.  224,  are  cited  as  establishing  that 
the  omission  constitutes  fatal  error.  In 
these  cases  the  instructions  condemned  charg- 
ed the  jury  that :  "Murder  is  the  killing  of  a 
human  being  with  the  deliberate  design  to 
effect  the  death  of  the  person  killed."  This, 
of  course,  was  an  incomplete  definition  of 
murder,  because  the  killing,  however  delib- 
erate, was  not  murder  unless  it  was  done 
"without  authority  of  law."  The  instruction 
in  the  case  at  bar,  however,  made  no  attempt 
to  define  murder,  and  the  use  of  the  word 
"deliberate"  therein  was  mere  surplusage. 
If  it  had  instructed  the  jury  to  find  appel- 
lant guilty  if  he  "deliberately  killed  the  de- 
ceased," the  objection  raised  would  be  well 
taken. 

[2]  No  instruction  was  asked  by  either  the 
state  or  defendant  requesting  the  court  to  de- 
fine the  crime  of  murder,  and  therefore,  un- 
der section  793  of  the  Code,  it  was  without 
power  to  so  instruct  them;  consequently  it 
did  not  err  in  not  so  doing,  for  error  cannot 
be  predicated  upon  the  failure  of  the  court 
to  do  a  thing  which  it  Is  expressly  forbidden 
by  the  statute  to  do. 

[3]  If  the  instructions  granted  at  the  re- 
quest of  appellant  are  erroneous,  he  is  with- 
out just  cause  of  complaint  thereat  for  the 
reason  that  the  court  simply  did  what  he  re- 
quested it  to  do.   Concensus  tolllt  errorem. 

If  there  is  any  merit  In  appellant's  second 
and  third  objections,  it  is  that  the  section  of 
the  Code  here  under  consideration  should 
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be  repealed  and  the  Judges  be  permitted  to 
discharge  their  common-law  duty  of  aiding 
the  jury  in  arriving  at  Its  verdict,  and  not 
merely  act  as  umpires  in  a  game,  some- 
times of  chance,  participated  in  by  opposing 
counsel. 
Overruled. 


STATE  ex  reL  ATTORNEY  GENERAL  v. 

JONES.   (No.  17,196.) 
(Supreme  Court  of  Mississippi.  March  2,  1914.) 

1  Constitutional  Law  (|  9*)  —  Constitu- 
tional Amendment- Adoptiok. 

Const  i  273,  providing  that  if  more  than 
one  amendment  shall  be  submitted  at  one  time, 
tbey  shall  be  so  submitted  that  the  people  may 
vote  for  or  against  each  amendment  separately, 
does  not  contemplate  that  single  sentences  of  an 
amendment  shall  be  so  subdivided  as  to  submit 
the  "single  question"  embodied  in  each  subdivi- 
sion. 

{Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f§  5,  7 ;  Dec  Dig.  §  9.*] 

2.  Constitutional  Law  (I  48*)  —  Constitu- 
tionality of  Statute. 

In  order  to  declare  a  law  unconstitutional, 
the  court  should  have  a  strong  conviction  that 
it  is  incompatible  with  the  Constitution. 

(Ed.  Not*.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  46;  Dec  Dig.  §  48.*] 

Cook,  J.,  dissenting. 

On  suggestion  of  error.  Suggestion  over- 
ruled. 

For  former  opinion,  see  64  South.  241. 

SEXTON,  Special  Judge.  We  have  read 
and  re-read  the  suggestion  of  error  filed  by 
counsel  for  appellee,  which  is  specially  no- 
ticeable, both  on  account  of  that  which  is 
contained  in  it,  and  also  on  account  of ,  that 
which  is  omitted  from  it  Its  alleged  pur- 
pose, which  Is  said  in  the  outset  to  be  hope- 
less, Is  to  prevent  the  crystallization  of  the 
errors  found,  or  supposed  to  be  found,  in  the 
opinion  delivered  in  the  case  into  law  with- 
out an  attempt  to  have  the  same  reconsid- 
ered. Such  being  the  case,  we  would  natur- 
ally expect  to  have  the  benefit  of  a  further 
reference  to  authorities,  or  some  sort  of  an 
analysis  or  explanation  of  those  referred  to 
in  the  opinion,  but  such  is  not  the  case. 

It  is  not  suggested  that  the  court  has  over- 
looked any  authorities  on  the  question  involv- 
ed, and,  indeed,  the  exact  reverse  is  stated 
to  be  the  case  by  counsel  in  the  following  lan- 
guage: "We  think  we  may  safely  say  that 
every  authority  which  remotely  bears  upon 
the  questions  presented  has  been  gone  over 
and  discussed."  There  is  not  an  intimation 
that  the  court  has  misunderstood  or  misap- 
plied a  single  authority  referred  to  in  the 
opinion,  and  not  a  single  authority  is  refer- 
red to  in  the  suggestion  of  error,  except  the 
Powell  Case,  77  Miss.  643,  27  South.  927,  48 
L.  R  A  652,  and  no  notice  whatever  is  taken 
of  the  facts  stated  in  the  opinion  that  that 
case  did  not  follow  a  previous  decision  of 
this  court,  the  contemporaneous  construction 


of  the  provision  of  the  Constitution  under  re- 
view In  a  number  of  instances,  and  had,  In 
turn,  not  been  followed  by  this  court  on  cog- 
nate questions  In  various  cases  mentioned  In 
the  opinion. 

[1]  It  is  suggested  that  the  court  has  "en- 
tirely obliterated  section  273,  in  so  far  as 
this  action  of  the  Constitution  may  hereaft- 
er be  relied  upon  in  the  passage  of  any 
amendment  as  to  that  feature  of  it  which  re- 
quires that,  whenever  an  amendment  Is  to  be 
made,  It  shall  be  submitted  in  such  manner 
and  form  that  the  people  may  vote  for  or 
against  each  amendment  separately" ;  and  It 
is  further  suggested :  "Our  view  of  this  sec- 
tion was  that  it  was  the  design  of  it  to  have 
the  Constitution  of  the  state  remain  as  It 
was  adopted,  except  In  extreme  cases,  and 
then,  to  have  it  changed  only  in  the  one  par- 
ticular which  it  allowed  to  be  submitted  by 
separate  amendments  to  the  people  to  be 
voted  upon."  Certainly  no  authority  has 
been  pointed  out  which  thus  limits  the  sub- 
mission of  an  amendment  to  the  Constitution, 
and  the  conception  Is  erroneous  both  in  let- 
ter and  spirit  In  the  first  place,  the  words 
"one  amendment"  and  the  words  "the  one 
particular"  are  neither  •  convertible  nor  syn- 
onymous, and  the  suggestion  that  the  fram- 
ers  of  the  Constitution  intended  that  amend- 
ments should  be  submitted  only  In  extreme 
cases,  and  that  even  in  such  cases  single 
sentences  should  be  so  subdivided  as  to  sub- 
mit "the  one  question"  found  in  each  subdi- 
vision, finds  no  support  either  in  the  Con- 
stitution Itself,  or  the  history  of  the  submis- 
sion of  constitutional  amendments  in  this 
state. 

We  do  not  consider  it  necessary  to  discuss 
that  feature  of  the  suggestion  of  error  which 
suggests  the  wisdom  of  the  framers  of  the 
Constitution  and  the  want  of  wisdom  found 
in  the  Legislature,  and  undertakes  to  draw 
therefrom  an  argument  in  favor  of  the  con- 
struction sought  to  be  placed  on  the  Constitu- 
tion, further  than  to  say  that  we  think  the  best 
way  to  preserve  and  perpetuate  the  respec- 
tive rights  of  the  three  separate  and  co-ordi- 
nate departments  of  government  under  which 
we  live  is  for  each  to  treat  the  action  of  the 
other  within  Its  limitations  with  due  respect 
and  without  distrust  As  stated  by  Camp- 
bell, Justice,  in  Ex  parte  Wren,  63  Miss.  532, 
56  Am.  Rep.  825,  where  it  was  sought  to  have 
the  court  go  behind  the  enrolled  act  signed 
by  the  President  of  the  Senate,  the  Speaker 
of  the  House  of  Representatives,  and  the 
Governor,  and  thus  become  the  judges  of  the 
regularity  of  all  of  the  proceedings  of  the 
legislative  department,  which  the  court  re- 
fused to  do,  such  a  view  "subordinates  the 
Legislature  and  disregards  that  coequal  posi- 
tion in  our  system  of  the  three  departments 
of  government"  To  the  same  effect  is  the 
language  of  this  court  in  the  case  of  N.  &  S. 
R  R  Co.  v.  Crawford,  99  Miss.  714,  55  South. 
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598,  wherein  Anderson,  Justice,  stated  the 
rule  as  follows:  "The  Legislature  must  be 
deemed  to  have  acted  with  integrity,  and 
with  a  Just  desire  to  keep  within  constitu- 
tional limitations.  The  Legislature  is  a  co- 
ordinate branch  of  the  government  with  the 
judiciary,  invested  with  high  and  responsible 
duties,  and  legislates  under  the  solemnity  of 
an  oath,  which  they  are  not  supposed  to  dis- 
regard." 

[2]  Finally,  the  attention  of  the  court  is 
called  to  the  "modern  restlessness  and  impa- 
tience witb  wblch  legislative  bodies  of  the 
country  view  any  constitutional  restriction 
which  checks  their  arbitrary  and  absolute 
power  to  enact  any  law  which  they  may  de- 
sire," and  it  is  suggested  that  it  is  the  duty 
of  the  court  to  hold  the  Legislatures  in  check. 
That  there  is  a  spirit  of  restlessness  towards 
constitutional  restraint,  which  has  been  mani- 
fested in  different  ways  and  at  different  times 
by  the  Legislatures  of  the  country,  must  have 
been  observed  by  every  student  of  the  times 
in  which  we  live;  and  it  is  equally  true  that 
some  of  the  courts  of  the  country,  in  their 
effort  to  curb  such  a  tendency,  have  forgotten 
the  wholesome  doctrine  announced  by  Chief 
Justice  Marshall  in  the  case  of  Fletcher  v. 
Peck,  6  Cranch,  87,  3  L.  Ed.  162,  more  than  a 
century  ago:  "The  question  whether  a  law 
be  void  for  its  repugnancy  to  the  Constitu- 
tion is,  at  all  times,  a  question  of  much  deli- 
cacy, which  ought  seldom,  if  ever,  to  be  de- 
cided in  the  affirmative,  in  a  doubtful  case. 
*  *  *  The  opposition  between  the  law  and 
the  Constitution  should  be  such  that  the 
Judge  feels  a  clear  and  strong  conviction  of 
their  incompatibility  with  each  other." 

The  path  of  safety  lies  between  the  ex- 
tremes mentioned,  and  as  we  have  seen  it 
we  have  walked  in  it  The  suggestion  of  er- 
ror is  overruled. 

COOK,  J.  (dissenting).  It  is  perhaps  un- 
necessary for  me  to  say  that  I  do  not  agree 
with  the  assumptions  of  the  court  contained 
in  the  opinion  overruling  the  suggestion  of 
error,  but  I  do  desire  to  register  my  unquali- 
fied dissent  to  the  statement  that  this  court, 
in  deciding  the  Powell  Case,  "did  not  fol- 
low a  previous  decision  of  this  court."  The 
decision  referred  to  may  be  found  in  the 
case  of  Green  v.  Weller,  32  Miss.  650.  The 
layman  may  be  misled  by  the  statement,  but 
members  of  the  bar  can  read  and  analyze 
this  decision,  and  I  submit  there  is  nothing 
in  the  decision  in  conflict  with  the  Powell 
Case. 

In  Green  w.  Weller,  supra,  Handy,  Judge, 
delivered  what  appears  to  be  the  opinion  of 
the  court,  and  thus  stated  the  two  questions 
then  before  the  court,  viz.:  "(1)  Whether  the 
Constitution  requires  that  a  bill  proposing 
an  alteration  or  amendment  to  the  Constitu- 
tion, to  be  submitted  to  the  action  of  the  peo- 
ple for  their  sanction  or  rejection,  shall  be 
passed  by  a  majority  of  two-thirds  of  all  the 
members  constituting  each  house,  or  whether 


it  is  sufficient  that  it  be  passed  by  a  majority 
of  two-thirds  of  a  quorum  of  each  house. 
(2)  Whether,  after  the  bill  has  been  signed 
by  the  Speaker  and  President  of  the  re- 
spective houses,  as  having  regularly  passed, 
and  after  It  has  received  the  approval  of  the 
Governor,  and  been  filed  in  the  office  of  the 
Secretary  of  State,  it  is  competent  for  this 
court,  ex  officio,  to  take  nbtice  of  the  journals 
of  proceedings  of  the  two  houses,  and  there- 
by to  inquire  and  determine  whether  or  not 
the  bill  passed  the  two  houses  by  the  majori- 
ty required  by  the  Constitution."  The  judge 
writing  the  opinion  then  decided  that  the 
court  would  not  go  behind  the  enrolled  bill 
by  taking  notice  of  the  journals  of  the  two 
houses,  "and  thereby  to  inquire  and  deter- 
mine whether  or  not  the  bill  passed  the  two 
houses  by  the  majority  required  by  the  Con- 
stitution." When  this  question  was  thus  de- 
cided, the  case  was  decided,  and  there  was 
but  one  Judgment  to  be  entered.  However, 
the  judge  also  solved  the  first  question  by 
holding  that  "two-thirds  of  each  branch  of 
the  Legislature"  meant  two-thirds  of  a  quo- 
rum of  each  house,  and  did  not  mean '"two- 
thirds  of  all  the  members  constituting  each 
house."  If  there  is  anything  in  Green  v. 
Weller  which  justifies  the  assertion  that  the 
Powell  Case  does  not  follow  "a  previous  deci- 
sion of  this  court,"  I  confess  my  inability 
to  see  what  my  learned  Brethren  assume  to 
be  obvious. 

The  case  of  Green  v.  Weller  has  a  curious 
history.  As  stated  above,  Judge  Handy 
seems  to  have  written  the  opinion  of  the 
court,  while  Chief  Justice  Smith  wrote  what 
purports  to  be  a  dissenting  opinion;  but  ac- 
cording to  the  appendix  found  In  4  George 
(33  Miss.)  on  the  page  following  page  734, 
Judge  Fisher  did  not  agree  with  Judge 
Handy  in  his  views  of  the  law,  but  did  agree 
with  the  dissenting  Judge  upon  one  of  the 
points,  and  was  inclined  to  agree  with  him  on 
the  other  point  J.  Z.  George  was  at  that 
time  the  reporter  of  the  court  and  he  gives 
Judge  Fisher's  views  in  this  way:  "Judge 
Fisher  was  inclined  to  concur  with  the  Chief 
Justice  in  the  position  taken  by  him  in  his 
opinion,  viz.:  (1)  That  it  was  the  true  con- 
struction of  the  Constitution  that  proposi- 
tions to  amend  it  ought  to  receive  the  assent 
of  two-thirds  of  the  whole  number  of  mem- 
bers of  each  branch  of  the  Legislature;  and 
(2)  that  generally  the  courts  could  go  behind 
the  enrolled  bills,  and  examine  the  journals 
of  the  Legislature,  and  determine,  upon  such 
examination,  whether  the  act  in  question  had 
been  constitutionally  enacted — though  he 
formed  no  decided  opinion  on  this  subject 
But  he  was  of  opinion  that  an  amendment 
of  the  Constitution  having  been  submitted  by 
the  Legislature  to  the  people,  voted  upon, 
and  accepted  by  them,  and  by  the  succeed- 
ing Legislature  inserted  in  the  Constitution, 
as  part  of  that  instrument  there  is  no  tri- 
bunal in  the  government  which  can  revise 
this  action  of  the  respective  Legislatures  and 
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of  the  people.  The  power  of  amendment  hav- 
ing been  confided  to  the  Legislature,  that 
department  of  the  government  must  decide 
all  incidental  questions  connected  with  the 
exercise  of  this  power,  and,  whether  their  de- 
rision be  regular  or  irregular,  there  is  no 
authority  in  the  courts  of  the  country  to  re- 
vise it  The  question  Is  not  in  its  nature 
judicial,  but  purely  political;  and  hence  the 
action  of  that  body  to  which  the  power  has 
been  specially  confided  must  be  conclusive. 
To  authorise  the  action  of  the  highest  ju- 
dicial tribunal  in  the  state,  the  question  in- 
volved must,  in  its  inception,  be  of  a  ju- 
dicial nature." 

It  would  seem  that  Green  v.  Weller  does 
not  support  the  opinion  of  the  court  in  the 
instant  case,  nor  does  It  afford  much  com- 
fort to  the  dissenting  judge;  but  I  submit 
that  it  is  more  nearly  In  harmony  with  the 
Powell  Case  than  it  is  with  the  opinion  of  the 
court  in  the  present  case.  I  might  discuss 
the  cases  relied  on  to  sustain  the  original 
opinion,  all  of  which  merely  construe  the 
Constitutions  of  the  several  states  referred 
to;  but  it  seems  to  me  so  plain  that  the 
views  of  the  courts  of  other  states  about  the 
meaning  of  the  peculiar  provisions  of  their 
own  Constitutions  should  not  control  this 
court  in  its  construction  of  our  Constitution, 
when  we  have  a  precedent  in  our  state  which 
definitely  decides  the  precise  question  before 
us,  the  labor  would  be  a  waste  of  time. 


NEW  ORLEANS,  M.  &  C.  R.  CO.  v.  FAIR- 
LET.    (No.  16,315.) 

(Supreme  Court  of  Mississippi.    March  9, 
1914. 

Appeal  from  Circuit  Court,  George  County; 
J.  H.  Cook,  Special  Judge. 

Action  by  Watson  Fairley  against  the  New 
Orleans,  Mobile  &  Chicago  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Flowers  &  Brown,  of  Jackson,  for  appellant 
Watkins  &  Wat  kins,  of  Jackson,  for  appellee. 

PER  CURIAM.  Affirmed. 


ALSTON  v.  "GULF  &  S.  I.  R.  CO. 
(No.  16,319.) 
(Supreme  Court  of  Mississippi.  March  9,  1914.) 

Appeal  from  Circuit  Court,  Simpson  County; 
W.  H.  Hughes,  Judge. 

Action  between  T.  H.  Alston  and  the  Gulf  St 
Ship  Island  Railroad  Company.  From  the 
judgment  Alston  appeals.  Affirmed. 

Mice  &  Mise,  of  Gulfport,  for  appellant 
Wells,  May  &  Sanders,  of  Jackson,  for  appel- 
lee. 

PER  CURIAM.  Affirmed, 


POOL  v.  STATE.    (No.  17,114.) 

(Supreme  Court  of  Mississippi.    March  9, 
1914.) 

Appeal  from  Circuit  Court,  Leake  County; 
C.  L  Dobbs,  Judge. 


Miles  Pool  was  convicted  of  manslaughter, 
and  appeals.  Affirmed. 

O.  A  Luckett,  of  Kosciusko,  for  appellant. 
Geo.  H.  Ethridge,  Asst  Atty.  Gen^  for  the 
State. 

PER  CURIAM.  Affirmed. 


ANGLEDIXE  COMPUTING  SCALE  CO.  v. 
GODBOLD.   (No.  16,362.) 
(Supreme  Court  of  ^Mississippi.    March  9, 

Appeal  from  Circuit  Court  Lincoln  County; 
D.  MT  Miller,  Judge. 

Action  between  the  Angledile  Computing 
Scale  Company  and  L.  L.  Godbold.  From  the 
judgment,  the  Scale  Company  appeals.  Af- 
firmed. 

A.  A.  Cohn,  of  Brookhaven,  for  appellant 
J.  A  Naul,  of  Brookhaven,  for  appellee. 

PER  CURIAM.    Affirmed.  / 


ROBERTS  v.  DUNIGAN-WH1TAKER  CO. 
(No.  16^43.) 

(Supreme  Court  of  Mississippi.    March  9, 
1914.) 

Appeal  from  Circuit  Court  Jones  County; 
Paul  B.  Johnson,  Judge. 
Action  between  R,  L.  Roberts  and  the  Duni- 

r.-Whitaker  Company.  From  the  judgment 
L.  Roberts  appeals.  Affirmed. 

Stone  Deavours.  of  Laurel,  for  appellant 
B.  W.  Scarborough,  of  Laurel,  for  appellee. 

PER  CURIAM.  Affirmed. 


CHANDLER  v.  GEORGE.    (No.  16,331.) 

(Supreme  Court  of  Mississippi.    March  9, 
1914.) 

Appeal  from  Circuit  Court  Leflore  County; 
J.  M.  Cashin,  Judge. 

Action  between  L.  N.  Chandler  and  P.  S. 
George.  From  the  judgment  Chandler  appeals. 
Affirmed. 

Coleman  &  McClurg,  of  Greenwood,  for  appel- 
lant Gwin  &  Mounger,  of  Greenwood,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed, 


BEAN  v.  STATE. 
(Court  of  Appeals  of  Alabama.  Jan.  20,  1914.) 

Criminal  Law  (§  1134*)— Appeal— Matters 

Reviewable. 

The  overruling  of  a  motion  for  a  new  trial 
in  a  criminal  case  is  not  reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  2687,  2653.  2986-2998, 
3056,  8067-3071;  Dec  Dig.  f  1134.*] 

Appeal  from  Circuit  Court  De  Kalb  Coun- 
ty; W.  W.  Haralson,  Judge. 

"Not  to  be  officially  reported." 

Sam  W.  Bean  was  convicted  of  an  offense, 
and  he  appeals.  Affirmed. 

B.  P.  Reed,  of  Collinsvllle,  for  appellant 
R.  C.  Brlckell,  Atty.  Gen.,  and  T.  H.  Seay, 
Asst  Atty.  Gen.,  for  the  State. 
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WALKER,  P.  J.  The  only  exception  re- 
served by  the  defendant  was  to  the  action 
of  the  court  In  overruling  his  motion  for  a 
new  trial.  Snch  a  ruling  Is  not  subject  to 
review  on  an  appeal  In  a  criminal  case.  No 
error  is  found  In  the  record. 

Affirmed. 


PEYTON  v.  LEWIS. 
(Court  of  Appeals  of  Alabama.  Feb.  12,  1914.) 

L  Appeal  a  no  Ebbob  (f  856*)— Rivncw— Ob- 
deb  fob  New  Tbial. 

It  is  enough  that  the  order  for  a  new  trial, 

not  disclosing  on  what  ground  it  was  granted, 

was  authorized  on  any  of  the  grounds  assigned 

in  the  motion. 
[Ed.  Note.— For  other  casei         Appeal  and 

Error,  Cent  Dig.  ||  3406-5424,  3429-3484 ; 

Dec.  Dig.  S  866.*] 

2.  Appeal  ahd  Ebbob  (§  1015*)— Obdeb  fob 
New  Tbial. 

The  record  not  showing  that  the  evidence 
plainly  and  palpably  supported  the  verdict,  de- 

Site  any  infirmities  therein  which  would  be 
rioufl  only  from  hearing  and  seeing  the  wit- 
nesses, the  order  granting  a  new  trial,  which 
may  have  been  based  on  the  ground  that  the 
verdict  was  contrary  to  the  great  weight  of  the 
evidence,  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3860-3876;  Dec  Dig.  fi 
1016.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; C.  B.  Smith,  Judge. 

Action  by  Mrs.  Maud  Peyton  against  Dr. 
F.  P.  Lewis.  From  an  order  setting  aside 
the  verdict,  and  granting  a  new  trial,  plain- 
tiff appeals.  Affirmed. 

Perdue  &  Cox,  of  Birmingham,  for  appel- 
lant Vassar  L.  Allen,  of  Birmingham,  for 
appellee. 

WALKER,  P.  J.  [1]  The  only  matter  pre- 
sented for  review  Is  the  action  of  the  trial 
court  In  setting  aside  the  verdict  and  grant- 
ing a  new  trial.  One  of  the  grounds  assign- 
ed in  the  motion  for  a  new  trial  was  "that 
the  verdict  and  Judgment  were  contrary  to 
the  great  weight  of  the  evidence  In  said 
cause."  The  order  made  on  the  motion  does 
not  disclose  upon  what  ground  it  was  grant- 
ed. If  It  can  be  affirmed  that  it  was  not 
improperly  granted  upon  any  ground  assign- 
ed, the  judgment  cannot  be  reversed.  Smith 
v.  Tombigbee  &  Northern  Ry.  Co.,  141  Ala. 
332,  37  South.  389. 

[2]  It  Is  an  established  rule  governing  the 
review  on  appeal  of  an  order  granting  a  new 
trial,  on  the  ground  that  the  verdict  was 
not  supported  by  sufficient  evidence,  or  that 
it  was  contrary  to  the  decided  weight  of  the 
evidence,  that  the  order  or  Judgment  should 
not  be  reversed,  unless  the  evidence  plainly 
and  palpably  supports  the  verdict  Cobb  v. 
Malone,  92  Ala.  630,  9  South.  738;  Merrill 
v.  Brantley  &  Co.,  133  Ala.  637,  31  South. 
847;  Smith  v.  Tombigbee  &  Northern  Ry. 
Co.,  141  Ala.  332,  37  South.  389.   As  stated 


in  the  opinion  rendered  In  the  case  last  cit- 
ed, "this  rule  is  founded  partly  upon  the 
fact  that  the  trial  Judge's  opportunity  for 
pronouncing  upon  the  weight  and  convincing 
power  of  the  testimony  is  better  than  oars." 
The  testimony  in  the  case  at  bar  was  very 
conflicting.  That  in  support  of  the  plaintiff's 
contentions  may  have  been  so  marked  by 
infirmities,  obvious  to  the  trial  judge,  with 
the  witnesses  testifying  in  his  presence,  but 
not  disclosed  to  us  by  the  written  report  of 
it  contained  In  the  record,  as  to  make  It  ap- 
parent that  no  impartial  tribunal  could  really 
credit  it;  while  the  opposing  testimony  may 
have  been  so  free  from  any  indication  of  un- 
trustworthiness  as  fully  to  justify  the  con- 
clusion that  the  overwhelming  preponderance 
of  the  evidence  was  in  favor  of  the  defend- 
ant We  are  not  to  be  understood  as  ex- 
pressing or  Intimating  any  opinion  as  to  the 
weight  or  credibility  of  the  testimony  in  the 
case  further  than  to  say  that  the  record  does 
not  enable  us  to  conclude  that  It  plainly  and 
palpably  supported  the  verdict  It  follows 
that  the  order  or  Judgment  appealed  from 
must  be  affirmed. 
Affirmed. 

HUDGINS  et  aL  v.  PICKENS  COUNTY. 
(Court  of  Appeals  of  Alabama.   Jan.  13,  1914. 
Rehearing  Denied  Feb.  8,  1914.) 

L  Judgment  (§  342*)— Vacation— Authobitt 
or  Judge— Time  or  County  Application. 
If  a  judgment  was  not  void,  the  court  was 
without  authority  to  vacate  or  annul  it  at  a 
subsequent  term,  but  if  void,  and  this  appeared 
from  the  face  of  the  record,  it  might  be  annulled 
at  a  subsequent  term. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  fifi  668-671;  Dec.  Dig.  f  342*] 

2.  Action  (fi  63*)—  Splitting  Causes  or  Ac- 
tion. 

Under  Code  1907,  fi  2082,  subd.  7e,  fixing 
a  special  tax  on  mortgages  filed  In  the  probate 
office  and  requiring  the  probate  judge  to  collect 
the  same  and  pay  over  part  to  the  state  and  a 
part  to  the  county,  and  under  sections  2473, 
5415,  authorising  suit  by  the  party  aggrieved 
on  the  bond  of  a  judge  of  probate,  a  suit  by  the 
county  alone  on  the  bond  of  the  probate  judge, 
for  his  failure  to  pay  the  county  its  share  of 
the  taxes,  was  maintainable  and  was  not  split- 
ting a  single  and  indivisible  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  fifi  549-651,  553-623TDec.  Dig.  |  53.*] 

Appeal  from  Circuit  Court,  Pickens  Coun- 
ty ;  Bernard  Harwood,  Judge. 

Action  by  Pickens  County  against  1*  C 
Hudglns  and  others,  for  breach  of  an  of- 
ficial bond.  From  an  order  denying  a  mo- 
tion to  vacate  and  annul  a  Judgment  for 
plaintiff,  defendants  appeal  Affirmed. 

Oliver,  Verner  ft  Rice,  of  Tuscaloosa,  and 
J.  M.  Foster,  of  Montgomery,  for  appellants. 
Patton  &  Patton,  of  Carroll  ton,  for  appellee. 

PELHAM,  J.  Suit  was  brought  by  Pickens 
county,  the  appellee,  against  the  appellants, 
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In  the  circuit  court  of  Pickens  county,  that 
resulted  in  a  Judgment  In  favor  of  the  ap- 
pellee, rendered  at  the  spring  term,  1912,  of 
the  court  From  that  judgment  an  appeal 
was  prosecuted  here  by  the  appellants,  re- 
sulting in  an  affirmance  for  failure  to  as- 
sign errors.  Hudglns  et  aL  v.  Pickens  Coun- 
ty. 62  South.  096.  At  a  subsequent  term  of 
the  circuit  court  (fall  term,  1913),  the  de- 
fendants in  the  original  suit,  appellants  here, 
made  a  motion  to  set  aside  and  vacate  the 
judgment  rendered  against  them  at  the  suit 
of  the  appellee  at  the  spring  term,  1912,  of 
said  court,  and,  from  the  order  of  the  court 
overruling  and  denying  that  motion,  this  ap- 
peal is  prosecuted. 

[1]  The  motion  to  vacate  and  annul  the 
original  judgment  of  the  circuit  court  is 
primarily  grounded  on  the  contention  that 
it  was  a  void  judgment;  that  the  complaint 
on  its  face  shows  the  judgment  to  be  void  in 
that  it  fails  to  state  a  cause  of  action.  If 
the  original  judgment  rendered  by  the  circuit 
court  was  not  void,  the  court  would  be  with- 
out authority  to  vacate  or  annul  it  at  a  sub- 
sequent term,  but  if  void,  and  this  appeared 
from  the  face  of  the  record,  it  would  have 
been  the  duty  of  the  court  to  vacate  or  annul 
the  judgment  upon  the  appellants'  motion. 
Sweeney  et  aL  v.  Tritsch,  161  Ala.  242,  44 
South.  184. 

The  complaint  in  the  suit  on  which  the 
judgment  sought  to  be  vacated  was  rendered 
shows  a  suit  at  the  Instance  of  the  appellee 
as  party  plaintiff  against  the  appellants  as 
parties  defendant,  seeking  recovery  for  the 
breach  of  the  official  bond  of  L.  C.  Hudglns 
(one  of  the  defendants)  for  the  failure  of 
said  Hudglns,  while  judge  of  probate  of 
Pickens  county,  to  collect  or  pay  over  to  the 
county  treasurer  the  full  amount  of  the  priv- 
ilege tax  due  on  a  certain  mortgage  received 
and  filed  for  record  in  the  probate  office. 
The  statute  fixing  this  special  tax  and  re- 
quiring its  payment  provides  that  one-third 
of  the  amount  collected  shall  be  paid  by  the 
judge  of  probate  to  the  county  treasurer 
(Code,  |  2082,  subd.  7e),  and  it  is  this  propor- 
tionate share  of  the  tax,  provided  by  the 
statute  as  payable  to  the  county,  that  was 
sought  to  be  recovered  in  the  original  suit, 
and  for  which  the  judgment  attacked  as 
void  was  rendered  against  the  said  probate 
judge,  Hudglns,  and  the  sureties  on  his  of- 
ficial bond. 

[2]  It  Is  contended  by  the  appellants  that 
the  county  was  without  right  or  authority 
to  maintain  the  action,  because,  as  there 
was  but  one  tax  required  to  be  paid  under 
the  provisions  of  the  law  (two-thirds  of 
which  the  probate  judge  was  required  to  pay 
to  the  state  treasurer  and  one-third  to  the 
county  treasurer),  then  but  one  cause  of  ac- 
tion could  be  maintained  against  the  probate 
judge  for  falling  to  collect  or  pay  over  the 
tax,  and  that  for  the  county  to  bring  a  sepa- 


rate suit  for  its  proportionate  share  of  the 
tax  would  be  splitting  up  a  single  and  in- 
divisible cause  of  action.  This  contention  is 
fully  answered  in  what  is  said  in  the  opin- 
ion of  the  court  in  the  case  of  State  v.  Adler, 
128  Ala.  87,  26  South.  602,  where  it  was  held 
that  suits  for  the  collection  of  taxes  and 
licenses  due  the  state  and  county,  respective- 
ly and  in  proportionate  shares,  should  be 
brought  for  and  in  behalf  of  the  state  and 
county  severally  for  the  amounts  due  each 
(that  is,  in  the  name  of  the  state  on  such 
claims  due  the  state,  and  in  the  name  of  the 
county  on  claims  due  the  county),  and  that 
to  unite  the  two  in  one  cause  of  action  makes 
it  subject  to  the  objection  of  a  misjoinder  of 
distinct  causes  of  action.  Sections  6415  and 
2473  of  the  Code  authorize  a  suit  by  the 
party  really  aggrieved  on  the  bond  of  a 
judge  of  probate  for  failure  to  perform  any 
official  duty.  These  are  remedial  statutes 
having  the  clear  intention  to  require  the 
prosecution  of  suits  in  the  name  of  the  party 
having  the  beneficial  interest  in  the  subject- 
matter  of  the  suit.  Morrow  v.  Wood,  66  Ala. 
1 ;  Lewis  v.  Lee  County,  66  Ala.  480;  Somer- 
ville  v.  Wood  et  aL,  129  Ala.  369,  80  South. 
280. 

The  conclusion  reached  is  that  the  appel- 
lee, Pickens  county,  had  the  right  to  bring 
the  suit  as  the  party  really  aggrieved  and 
having  the  beneficial  Interest  in  the  recovery 
of  the  claim  due  the  county  for  one-third  of 
the  privilege  tax. 

The  judgment  attacked  not  only  Is  not 
shown  on  the  face  of  the  record  to  be  void, 
but,  on  the  contrary,  the  complaint  states  a 
good  cause  of  action,  and  the  court  properly 
overruled  the  appellants'  motion  to  vacate 
and  annul  the  judgment. 

Affirmed. 

PLANTERS'  CHEMICAL  &  OIL  00.  v. 
CASTILLOW  et  aL 

(Court  of  Appeals  of  Alabama.   Jan.  20,  1914.) 

Evidence  (g  334*)— Document abt  Evidence 
— Certified  Copies. 

Under  Code  1907,  8  26,  providing  that  the 
printed  report  of  the  commismoner  or  a  certified 
copy  of  the  record  in  his  office,  showing  issu- 
ance of  license  to  sell  fertilizer,  is  presumptive 
evidence,  a  certificate  must  be  in  conformity  to 
audi  statute,  and  a  certificate,  of  the  commis- 
sioner reciting  that  a  certain  company  had 
procured  a  license  for  certain  years,  accord- 
ing to  the  records  of  the  office,  was  not  admis- 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |f  486,  1266-1272;  Dec.  Dig.  £ 
334.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  John  T.  Lackland,  Judge. 

Action  by  the  Planters'  Chemical  &  Oil 
Company  against  Q.  W.  Castillow  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 
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McDuffle  ft  Sowell  and  Barnett  ft  Bngg,  all 
of  Monroeville,  for  appellant.  F.  W.  Hare, 
of  Monroeville,  for  appellees. 

PELHAM,  J.  The  action  was  on  a  prom- 
issory note  given  for  fertilizers.  The  defend- 
ants (appellees)  pleaded  the  general  issue  and 
set  np  by  special  plea  that,  at  the  time  the 
fertilizers  were  sold  by  plaintiff  (appellant) 
to  the  defendants,  the  plaintiff  did  not  hare 
a  license  from  the  state  of  Alabama,  as  re- 
quired by  law,  to  engage  in  the  sale  of  ferti- 
lizers. Issue  was  joined  on  the  defendants' 
pleas,  and  the  appellant  offered  in  evidence 
the  Joint  note  made  by  the  appellees  and 
proved  that  it  was  due  and  unpaid  and  owing 
to  appellant  for  fertilizers  sold  to  the  appel- 
lees in  the  spring  of  the  year  1910.  No  ob- 
jection was  made  to  this  evidence,  and  the 
appellant  then  offered  In  evidence  the  fol- 
lowing paper  writings: 

(1)  "State  of  Alabama,  Montgomery  Coun- 
ty. Department  of  Agriculture  and  Indus- 
tries. This  is  to  certify  that  the  records  in 
this  office  show  the  Planters'  Chemical  &  Oil 
Co.,  of  Talladega,  Alabama,  complied  with  the 
law,  by  securing  a  fertilizer  license  on  No- 
vember 5,  1909,  and  by  registering  their  vari- 
ous brands  of  fertilizers  on  Dec.  1,  1909. 
Given  under  my  hand  and  the  seal  of  the  de- 
partment, this  Jan.  15,  1913.  [Signed]  R,  F. 
Kolb,  Commissioner  of  Agriculture  and  In- 
dustries. [SeaL]" 

(2)  "This  is  to  certify  that  the  Planters' 
Chemical  ft  Oil  Co.,  of  Talladega,  Ala.,  pro- 
cured license  for  the  sale  of  fertilizers  in  this 
state  for  the  years  1909,  1910, 1911,  and  1912, 
according  to  the  records  in  this  office.  Given 
under  my  hand  and  the  seal  of  the  depart- 
ment, this  Jan.  18th,  1913.  [Signed]  R.  F. 
Eolb,  Commissioners  of  Agriculture  and  In- 
dustries. [Seal  Department  of  Agriculture 
State  of  Alabama.]" 

Appellees  objected  severally  and  separate- 
ly to  the  Introduction  of  these  certificates  in 
evidence  on  the  ground,  among  others  stated, 
that  the  papers  offered  are  but  a  mere  con- 
clusion of  the  commissioner  of  agriculture 
that  said  company  had  complied  with  the 
law  by  procuring  license,  etc.  The  court  sus- 
tained the  objections,  and  to  this  action  of 
the  court  the  appellant  reserved  exceptions 
and  took  a  nonsuit  on  account  of  the  adverse 
rulings  of  the  court,  and  by  bill  of  exceptions 
presents  the  rulings  against  it  made  on  the 
trial  for  review  by  this  court 

Appellant  relies  on  section  26  of  the  Code, 
which  is  as  follows:  "26.  Proof  as  to  Li- 
cense.— The  printed  report  of  the  commis- 
sioner, or  a  certified  copy  of  the  record  in 
his  office,  showing  the  issuance  of  the  license 
to  sell  or  exchange  fertilizers  or  fertilizer 
materials,  to  whom  and  when  issued,  is  pre- 
sumptive evidence  of  the  fact  that  said  li- 
cense was  issued  to  such  person  at  such  date. 
But  this  provision  does  not  preclude  the  in- 
troduction of  the  license  in  evidence." 


When  a  certificate  is  made  evidence  by 
statute,  it  must  be  made  in  conformity  to 
such  statute,  and  it  will  be  noticed,  from 
reading  the  above-quoted  section,  that  the 
"printed  report"  or  "a  certified  copy  of  the 
record"  in  the  commissioner's  office  are  the 
only  matters  or  things  made  presumptive 
evidence  of  the  fact  that  a  license  had  Issued, 
or  that  are  authorized  by  the  statute  to  be 
Introduced  in  evidence  as  going  to  show  (pre- 
sumptively) the  Issuance  of  a  license.  It  is 
not  pretended  that  the  certificates  offered 
were  a  "printed  report,"  and  they  cannot 
be  said  to  fall  within  the  other  requirement, 
for  these  certificates,  signed  by  the  commis- 
sioner of  agriculture  and  industries,  are  not 
certified  copies  of  the  record  in  his  office, 
but  at  most  are  the  mere  conclusion  of  the 
certifying  officer  that  the  records  in  his  of- 
fice showed  these  alleged  entries,  and  were 
in  no  sense  transcripts  from  the  records  or 
certificates  of  a  copy  of  the  records  in  the 
commissioner's  office  such  as  authorized  to 
be  introduced  in  evidence  as  presumptive 
proof  under  the  provisions  of  section' 26  of 
the  Code.   Bonner  v.  Phillips,  77  Ala.  427. 

The  court  was  not  in  error  in  refusing  to 
allow  the  Introduction  of  the  certificates  in 
evidence  over  the  objection  made,  and  the 
judgment  will  be  affirmed. 

Affirmed. 

(134  La.) 

No.  20.01L 

HUTTER  v.  INDIAN  OIL  REFINING  CO. 
(Supreme  Court  of  Louisiana.    Feb.  16,  1914.) 

(Byllabui  by  the  Oonrt.) 

Malicious  Pbosecutiok  (§  42*)— Persons  Li- 
able— Master  and  Servant  —  Instruc- 
tions to  Servant. 

The  defendant  corporation  is  liable  in  dam- 
ages for  the  malicious  prosecution  of  the  plain- 
tiff on  a  charge  of  larceny,  instigated  by  its 
foreman,  who  was  authorized  by  itB  superin- 
tendent to  report  the  theft  of  certain  belting 
to  the  local  authorities.  In  such  a  case,  pri- 
vate instructions  to  the  foreman,  limiting  his 
mandate  to  procuring  a  search  warrant,  will 
not  avail  the  corporation,  as  such  instructkua 
could  not  control  the  action  of  the  authorises 
on  the  report  which  the  foreman  was  authoris- 
ed to  make. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {§  83-86;  Dec.  Dig. 
8  42.  J 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Parish  of  St  Bernard;  A.  Em- 
met Hingle,  Judge. 

Action  by  John  Hotter  against  the  Indian 
Oil  Refining  Company  for  damages  for  mali- 
cious prosecution.  From  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Robert  H.  Marr,  of  New  Orleans,  for  appel- 
lant L.  Fred  Andry,  of  New  Orleans,  for 
appellee. 

LAND,  J.  This  is  a  suit  for  damages  for 
an  alleged  malicious  prosecution  of  the  plain- 


•For  other  case*  Mt  mama  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 

Digitized  by  VjOOQIC 


HUTTER  v.  INDIAN  OIL  REPINING  CO. 


475 


tiff  on  a  charge  of  the  larceny  of  a  belt,  val- 
ued at  f  50,  belonging  to  the  defendant  The 
petition  alleged  that  the  prosecution  was  in- 
itiated by  an  affidavit  made  by  one  Joseph 
Hoch,  assistant  manager  or  superintendent, 
acting  for  and  in  behalf  of  the  defendant 
company;  that  the  petitioner  was  arrested 
on  said  affidavit,  and  incarcerated  in  the 
parish  jail  until  the  next  day,  when  the  said 
Joseph  Hoch,  having  recovered  the  belt,  or- 
dered the  petitioner  be  released  from  further 
confinement 

The  petition  alleged  that  he  was  greatly 
humiliated  and  outraged  by  the  said  arrest 
and  incarceration,  which  caused  him  pains 
and  sufferings  in  the  full  sum  of  $5,000. 

The  petition  further  alleged  that  the  affida- 
vit was  made  through  malice  and  without 
probable  cause,  as  the  petitioner  had  always 
borne  a  good  reputation,  and  had  never  been 
arrested  in  his  life. 

Defendant  for  answer,  after  pleading  the 
general  issue,  specially  denied  that  Joseph 
Hoch  made  any  affidavit  charging  plaintiff 
with  larceny,  and  further  specially  denied 
that  said  Hoch  had  any  authority  to  repre- 
sent the  defendant  in  the  matter  complained 
of  by  the  plaintiff,  which  was  entirely  be- 
yond the  scope  of  the  employment  of  the  said 
Hoch,  and  that  his  action  in  the  premises 
was  not  taken  either  with  respondent's 
knowledge  or  consent 

The  case  was  tried  before  the  Judge,  who 
rendered  judgment  in  favor  of  the  plaintiff 
tor  the  sum  of  $500  and  costs.  Defendant 
has  appealed. 

On  October  1, 1912,  Joseph  Hoch  was  gen- 
eral foreman,  and  Robert  A.  dishing  was 
superintendent  and  executive  officer,  of  the 
Indian  Oil  Refining  Company. 

On  October  1, 1912,  Joseph  Hoch  signed  an 
affidavit  charging  J.  Hutter  with  the  larceny 
of  one  roll  of  belting  valued  at  $50.  This  affi- 
davit purports  to  have  been  made  before 
"Victor  Ciutat,  Judge."  A  warrant  was  is- 
sued on  this  affidavit  and  on  the  next  eve- 
ning or  night  the  plaintiff  was  arrested  by 
two  deputies,  and  locked  up  In  jail,  where 
he  remained  until  the  next  day.  Plaintiff 
testified  that  he  "was  confined  with  colored 
and  white  prisoners  mixed"  and  was  compel- 
led to  sleep  "in  a  bed  infected." 

The  circumstances  under  which  the  affida- 
vit was  prepared  and  signed  are  set  forth  in 
the  testimony  of  Mr.  Ahrens,  the  law  part- 
ner of  the  district  attorney,  who  was  absent 
at  the  time.  This  witness  deposed,  in  sub- 
stance, that  on  the  night  of  October  1,  1912, 
Mr.  Hoch  came  Into  his  office,  accompanied 
by  two  deputy  sheriffs,  and  said  that  a  roll 
of  belting  had  been  stolen,  and  he  felt  that  if 
he  could  have  John  Hutter  arrested,  and  then 
have  a  search  warrant  issued,  and  then  have 
another  party  arrested,  who  he  thought  had 
the  belting,  he  would  be  able  to  recover  it 
Mr.  Hoch  inquired  if  he  could  have  a  war- 
rant issued  without  preparing  an  affidavit 
and  Mr.  Ahrens  replied  in  the  negative,  and 


at  once  prepared  the  affidavit  Mr.  Hoch 
signed  the  affidavit  in  his  individual  name, 
after  having  been  told  by  Mr.  Ahrens  that  it 
was  not  necessary  to  add  the  words  "assist- 
ant superintendent"  The  justice  of  the 
peace  was  not  present  but  signed  the  Jurat 
later.  Mr.  Hoch  made  a  second  affidavit 
against  another  person  at  the  same  time,  and 
warrants  wore  issued  on  these  affidavits. 
These  warrants  appear  to  have  been  blank 
forms  which  had  been  signed  in  advance  by 
the  justice  of  the  peace.  One  of  these  war- 
rants as  filled  In  called  for  the  arrest  of  the 
plaintiff.  Mr.  Ahrens  testified  positively  that 
Mr.  Hoch  stated  that  he  wanted  to  have  the 
plaintiff  arrested,  and  that  while  he  was  sat- 
isfied the  plaintiff  had  not  taken  the  belt  "he 
was  In  cahoot  with  the  party  who  did  take 
it" 

Mr.  Serpas,  deputy  sheriff,  testified  that 
Mr.  Hoch  told  him  that  he  wanted  Bartnell 
and  Hutter  arrested,  and  a  search  warrant 
at  the  same  time,  to  see  if  he  could  locate 
the  belting  in  the  house  of  either  of  them; 
that  thereafter  the  three  warrants  issued, 
and  that  he  started  with  Mr.  Hoch  to  serve 
the  warrants  the  same  night  but  the  Indian 
Refinery  automobile  broke  down,  and  another 
automobile,  which  they  borrowed,  after  pro- 
ceeding some  distance  ran  against  an  ob- 
struction, and  was  put  out  of  commission. 
Mr.  Hoch  thereupon  suggested  that  the  night 
trip  be  abandoned,  and  that  he  would  go 
down  in  the  morning,  and  would  ring  up  the 
deputy  if  anything  turned  up.  After  wait- 
ing some  time  the  next  morning,  and  receiv- 
ing no  telephone  message  from  Mr.  Hoch,  the 
deputy  and  another  officer  proceeded  to  the 
Indian  Refinery  to  serve  the  warrants,  and, 
on  reaching  that  place,  was  told  by  Mr.  Hoch 
that  he  had  found  the  belting,  and  did  not 
want  to  have  Mr.  Hutter  arrested.  The  dep- 
uty replied  that  he  had  the  warrant  and  was 
bound  to  serve  it  and  that  Mr.  Hoch  would 
have  to  apply  to  the  court  for  Hutter's  re- 
lease. Whereupon  the  deputy  arrested  the 
plaintiff  and  lodged  him  In  jail.  The  same 
deputy  testified  that  Mr.  Hoch  told  him  that 
he  was  acting  for  the  Indian  Refinery  Com- 
pany. 

Mr.  Fritz  Hahn,  then  a  police  officer,  tes- 
tified that  Mr.  Hoch  telephoned  him  to  bring 
a  blank  affidavit  and  a  blank  search  warrant 
and  that  he  replied  that  he  could  not  do  that, 
and  told  him  to  come  on  up  and  prefer  the 
charges,  that  he  asked  Mr.  Hoch  what  was 
the  matter,  and  he  said  he  wanted  to  have 
two  men  arrested ;  that  Hoch  came  on  up,  and 
Mr.  Ahrens  came  along  and  made  the  affida- 
vit out  The  witness  further  testified  that 
Mr.  Hoch  told  him  that  he  wanted  to  have 
John  Hutter  and  Vic.  Bartnell  arrested. 

Mr.  Nunez,  the  district  attorney,  testified 
that  the  affidavit  in  question  was  signed  by 
the  justice  of  the  peace  after  the  date  of  the 
jurat  and  we  gather  from  the  testimony  of 
that  officer  that  the  justice  of  the  peace,  on 
account  of  his  continued  sickness,  had  ac- 
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quired  the  bad  habit  of  signing  blank  affida- 
vits and  warrants.  Thla  convenient  custom 
seems  to  have  been  known  to  Mr.  Hoch. 

Mr.  Hoch  testified  that  he  had  never  made 
any  affidavit  against  Hotter,  the  plaintiff; 
that  he  made  an  affidavit  against  Bartnell, 
and  signed  a  blank  affidavit,  "In  case  the 
goods  were  found  In  Hatter's  possession  I 
would  arrest  him."  Hoch  admitted  his  sig- 
nature to  the  affidavit  against  Hotter,  but 
Insisted  It  was  in  blank  when  he  signed  it 
Hoch  testified  that  he  opposed  the  arrest  of 
Hutter  because  he  had  not  preferred  an  affi- 
davit against  him,  and  told  the  two  officers 
that  he  did  not  prefer  any  charge  against 
Hutter  "unless  they  filled  out  that  blank  affi- 
davit against  him."  It  appears  that  Hoch 
did  not  change  his  mind  as  to  the  arrest  of 
Hutter  until  the  confession  of  Bartnell  and 
the  restoration  of  the  stolen  goods  had  shown 
that  Hutter  was  Innocent  of  the  charge  of 
larceny  preferred  against  him. 

The  defense  is  a  repudiation  of  Hoch's 
agency  beyond  the  procurement  of  warrants, 
to  search  the  houses  of  Bartnell  and  Hutter. 
So  Mr.  Cushlng,  the  superintendent,  testified. 
So  does  Hoch,  but,  unfortunately  for  the  lat- 
ter, he  admits  that  he  made  an  affidavit  for 
the  arrest  of  Bartnell  and  the  evidence 
shows  that  he  signed  an  affidavit  for  the  ar- 
rest of  Hutter.  Mr.  Ah  r ens  testified  that  no 
search  warrant  was  issued  witb  reference  to 
Hutter,  but  one  did  issue  to  search  the  prem- 
ises of  a  "fellow"  at  Mereauvllle. 

The  evidence  shows  that  before  Hoch  left 
the  plant  of  the  defendant  company  he  tele- 
phoned Policeman  Hahn  that  he  wanted  to 
arrest  Hutter  and  Bartnell.  Hoch  also  told 
Deputy  Sheriff  Serpas,  when  he  met  him, 
that  he  wanted  both  men  arrested,  and  also 
wanted  a  search  warrant  at  the  same  time  to 
see  if  he  could  locate  the  belting  in  either 
one  of  the  houses.  He  made  substantially 
the  same  statement  to  Mr.  Ahrens,  who  was 
acting  for  the  district  attorney.  It  is  im- 
possible to  reconcile  Hoch's  declarations  and 
actions  in  the  premises  with  the  hypothesis 
that  his  mandate  was  restricted  to  the  pro- 
curing of  search  warrants. 

Mr.  Cushlng  admits  that  he  sent  Hoch  to 
the  Stock  Landing  to  report  to  the  authori- 
ties, but  at  the  same  time  asserts  that  his  in- 
structions to  Hoch  were  limited  to  search 
warrants.  Mr.  Cushlng  must  have  known 
that  such  a  report  would  necessarily  embrace 
all  the  facts  connected  with  the  theft  of  the 
belting,  and  the  participation  of  Hutter  and 
Bartnell  in  the  commission  of  the  crime,  or  in 
the  concealment  of  the  stolen  goods.  The  re- 
port as  made  by  Hoch  connected  Hutter  with 
the  theft  of  the  property,  and  on  Hoch's  affi- 
davit a  warrant  issued  for  Hutter,  under 
which  he  was  arrested  and  incarcerated  in 
the  parish  prison.  Cushlng*s  alleged  private 
Instructions  to  Hoch  did  and  could  not  con-' 


trol  the  prosecution  of  Hutter  on  the  report 
which  Hoch  was  authorized  to  make. 

The  cases  cited  by  counsel  for  defendant 
have  no  application  to  the  case  at  bar,  where 
the  arrest  was  the  legal  consequence  of  the 
report  which  the  foreman  was  authorized  to 
make.   Judgment  affirmed. 

PROVOSTT,  J.,  being  absent  on  account  of 
illness,  takes  no  part. 

(134  La.)  —» -» 

(No.  20,498.) 
PONDER  v.  BOONE  et  aL 
(Supreme  Court  of  Louisiana.   March  3,  1914.) 
(Syllabus  fry  the  Court,) 
On  Motion  to  Dismiss. 

1.  Elections  (§  154*)  —  Nomination  —  Con- 
test—Dismissal  or  Appeal. 

An  appeal  in  a  contest  over  a  party  nom- 
ination will  not  be  dismissed,  on  the  suggestion 
that  the  defendant  has  since  been  elected  to 
the  office. 

[Ed.  Note.— For  other  cases,  "see  Elections, 
Cent  Dig.  f  136;  Dec.  Dig.  |  154.*] 

On  the  Merits. 

2.  Judges  (|  51*)— Disqualification— Right 
to  Object. 

Where  the  presiding  judge  was  duly  elect- 
ed, commissioned,  and  qualified,  his  right  to 
sit  in  the  cause  cannot  be  questioned  by  the 
defendant  on  the  ground  that  the  judge  had 
forfeited  his  office  by  Us  removal  from  the  dis- 
trict 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  SS  224-231;  Dec  Dig.  |  5L»] 

8.  Process  (1157*)  —  Obdeb  fob  Citation  — 

Validity— Evidence. 

Where  the  clerk  of  the  court,  on  affidavit 
of  the  absence  of  the  judge  from  the  district, 
ordered  a  citation  to  issue  to  the  defendant, 
such  order  will  not  be  set  aside  on  doubtful 
evidence  of  the  presence  of  the  judge  in  his  dis- 
trict at  the  particular  time  of  day  the  order 
was  signed. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  ||  212-217;  Dec.  Dig.  |  157.*] 

4.  Elections  (f  154*)— Pbimabt  Election— 
Injunction. 

An  injunction  will  not  lie  against  the  pro- 
mulgation and  certification  of  the  returns  of  a 
primary  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  1 136;  Dec.  Dig.  f  154.*] 

5.  Costs  (|  241*)— Apportionment—  Pbimabt 
Election  Contest. 

Where  the  contestant  and  contestee  con- 
cede the  nullity  of  the  primary  election  in  dis- 
pute, the  Supreme  Court  will  order  that  each 
party  shall  pay  his  own  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  H  927-935;  Dec.  Dig.  f  24L«] 

Appeal  from  Twelfth  Judicial  District 
Court  Parish  of  Sabine;  James  O.  Palmer, 
Judge. 

Action  by  Silas  D.  Ponder  against  J.  H. 
Boone  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal  Affirmed  in 
part  and  reversed  in  part 

F.  A.  Middleton,  of  New  Orleans,  Liver- 
man  ft  Pollock,  of  Mansfield,  Stewart,  Powell 
ft  Ferguson,  of  De  Kidder,  for  appellants. 


•For  other  cases  ut  tamo  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-Mo.  Series  ft  Rep'r  Indexes 
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J.  H.  Boone,  of  Many,  in  pro.  per.,  Hardin 
&  Atkinson,  and  S.  I.  Foster,  all  of  Leesville, 
C.  W.  mam,  of  Mansfield,  and  S.  D.  Ponder, 
of  Many,  for  appellee. 

LAND,  X  The  case  Is  stated  In  appel- 
lants' brief  as  follows: 

"SHas  D.  Ponder  and  John  H.  Boone  were 
candidates  for  the  Democratic  nomination  for 
judge  in  the  Twelfth  judicial  district ;  the  pri- 
mary election  was  held  on  February  10,  1914, 
and  thereafter,  the  Judicial  Executive  Com- 
mittee of  the  Democratic  party  met,  compiled 
the  returns,  and  declared  John  H.  Boone  the 
nominee,  he  having  received  one  vote  more  than 
Silas  D.  Ponder. 

"On  February  16th  Silas  D.  Ponder  filed  a 
petition  under  Act  198  of  1912,  contesting  the 
nomination  of  John  H.  Boone,  and  praying 
that  he.  Ponder,  be  declared  to  be  the  nominee 
instead  of  John  H.  Boone.  This  petition  sets 
forth,  that  by  reason  of  certain  illegal  votes, 
cast  in  various  precincts,  for  John  H.  Boone, 
the  said  Boone,  although  apparently  receiving 
a  majority  of  the  votes,  did  not  receive  the 
majority  of  the  legal  votes  cast  at  said  election, 
and  that  he,  Ponder,  having  received  a  majority 
of  the  legal  votes,  is  entitled  to  the  nomination. 
Coupled  with  this  petition  was  a  prayer  for 
injunction  against  the  chairman  and  secretary 
of  the  Democratic  Executive  Judicial  Commit- 
tee, restraining  them  from  certifying  to  the 
Secretary  of  State  the  name  of  John  H.  Boone 
as  the  nominee,  and  restraining  John  H.  Boone 
from  doing  anything  towards  having  his  name 
placed  upon  the  official  ballot  as  such  nominee. 

"Subsequently,  to  wit,  on  February  17th,  more 
than  two  days  after  the  promulgation  of  the  re- 
sult of  said  election,  Ponder  filed  a  supplemental 
petition  setting  forth  several  causes  of  com- 
plaint, and  again  praying  that  he  be  declared 
to  be  the  nominee  of  the  party.  On  February 
19th,  more  than  five  days  after  the  final  pro- 
mulgation of  the  result  of  said  primary  election. 
Ponder  filed  another  supplemental  and  amended 
petition,  setting  forth  that  all  the  ballots  used 
id  said  primary  election  were  of  the  same  kind 
and  character,  and  praying  to  be  declared  to 
be  the  nominee,  but  in  the  event  the  Court 
should  hold  that  he  was  not  the  nominee,  and 
did  not  receive  the  majority  of  the  legal  votes 
cast,  then  that  the  entire  election  be  declared 
to  be  null  and  void. 

"John  H-  Boone,  on  February  21st,  appeared 
at  court,  in  accordance  with  the  original  cita- 
tion, and  made  answer  to  the  suit  of  Ponder, 
as  follows: 

"(1)  He  excepted  to  the  right  of  Hon.  James 
6.  Palmer  to  try  this  case,  for  the  reason  that 
the  said  Palmer  had  ceased  to  be  the  judge  of 
the  Twelfth  judicial  district,  having  resigned 
and  removed  permanentlv  from  the  district, 
thereby  forfeiting  his  office  under  article  210 
of  the  Constitution,  and  prayed  that  Hon.  James 
G.  Palmer  recuse  himself  for  the  trial  of  the 
exception. 

"(2)  That  no  valid  citation  or  order  to  appear 
and  answer  the  original  petition  of  plaintiff  had 
been  granted;  that  the  said  order  was  signed 
by  the  clerk  of  court  for  the  parish  of  Sabine, 
although  Hon.  Jas.  Q.  Palmer  was,  upon  the 
day  and  hour  at  which  said  order  was  signed, 
within  the  physical  limits  of  the  Twelfth  judi- 
cial district,  to  wit,  in  the  parish  of  De  Soto. 

"(3)  That  no  order  at  all  was  granted  permit- 
ting the  filing  of  the  supplemental  and  amended 
petitions  of  February  17th  and  19th;  that  de- 
fendant was  entitled  to  five  days  after  the  serv- 
ice of  die  supplemental  and  amended  petitions 
fat  which  to  answer,  and  could  not  be  compelled 
to  go  to  trial  on  February  21st  on  the  matter 
*f  the  supplemental  petitions. 

"(4)  That  the  petition  of  plaintiff,  together 
with  the  supplemental  petitions,  disclosed  no 
cause  or  right  of  action.    Reserving  the  full 
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benefit  of  these  exceptions  defendant  answered 
that  the  primary  election  had  on  February  10, 
1914,  was  illegal,  null,  and  void,  because  the 
tickets  used  in  said  election  were  not  printed 
by  the  proper  authority,  to  wit,  the  Secretary 
of  State,  did  not  bear  his  official  certificate, 
did  not  contain  perforated  slips  numbered  in 
large  numerals,  as  required  by  law,  and  had  not 
been  furnished  and  prepared  by  the  Secretary 
of  State,  that  said  tickets  used  in  said  election 
did  not  substantially  comply  with  the  require- 
ments of  Act  198  of  1912,  and  that  all  the 
ballots  used  in  said  primary  election,  being  of 
the  same  character,  were  void  for  all  purposes, 
and  should  not  have  been  received,  deposited,  or 
counted  by  the  commissioner  of  the  election." 

Plaintiff  moved  for  judgment  on  the  face 
of  the  answer,  and  thereupon  the  court  de- 
creed the  primary  election  to  be  null  and 
void,  and  perpetuated  the  injunction  to  the 
extent  of  prohibiting  the  name  of  the  de- 
fendant on  the  official  ballots  as  the  Demo- 
cratic nominee.   The  defendant  appealed. 

On  Motion  to  Dismiss. 

[1]  Plaintiff  and  appellee  has  moved  to  dis- 
miss the  appeal  on  the  following  grounds: 
That  the  appeal  herein  was  lodged  in  this 
court  on  February  26,  1914;  that  neither 
the  name  of  the  appellee  nor  of  the  appellant 
appeared  on  the  ballots  used  in  the  regular 
election  of  February  24,  1914,  but  that  the 
names  of  the  parties  hereto  were  written  on 
said  ballots,  that  the  defendant,  John  EL 
Boone,  received  a  majority  of  the  votes  cast, 
and  Is  therefore  the  judge  elect,  and  that  the 
only  remaining  question  to  decide  is  one  of 
costs.  Wherefore  the  appellee  prays  that 
the  appeal  be  dismissed,  or  that  the  case  be 
remanded  to  the  trial  court  to  the  end  that 
such  facts  may  be  shown,  and  hereafter  pre- 
sented to  this  court 

The  motion  to  dismiss  is  supported  by  the 
affidavit  of  the  plaintiff  and  appellee. 

The  suit  was  primarily  a  contest  for  the 
Democratic  nomination  of  district  judge  for 
the  Twelfth  Judicial  district  When  the  de- 
fendant set  up  the  nullity  of  the  election, 
the  plaintiff,  by  moving  for  judgment  on  the 
admission,  abandoned  all  claims  to  the  nomi- 
nation, but  held  onto  the  injunction  against 
the  chairman  and  secretary  of  the  Democrat- 
ic Executive  Judicial  Committee. 

Defendant  however,  made  the  admission 
of  the  nullity  of  the  election  in  his  answer, 
but  subject  to  the  reservation  of  the  benefit 
of  his  prior  motions  and  exceptions,  which 
the  court  had  overruled,  thus  forcing  the  de- 
fendant to  answer  to  the  merits.  What  has 
taken  place  since  defendant's  appeal  was 
perfected  cannot  affect  his  legal  right  to  a 
hearing  on  the  record  as  made  up.  The  mo- 
tion to  dismiss  is  therefore  overruled. 

[2]  Defendant  excepted  to  the  right  of 
Hon.  James  G.  Palmer  to  preside,  on  the 
ground  that  he  bad  resigned  and  removed 
permanently  from  the  district  thereby  for- 
feiting his  office  under  article  210  of  the  Con- 
stitution. Judge  Palmer  was  the  duly  elect- 
ed and  commissioned  judge  of  the  district 
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and  was  In  fact  presiding  on  the  bench  when 
defendant's  exception  was  filed. 

"He  was  a  de  facto  officer,  and  bis  official  acts 
were  valid,  however  indifferent  his  title  to  the 
office  might  be."  N.  O.  Canal  Banking  Co.  v. 
Tanner,  Adm'r,  26  La.  Ann.  274,  and  authori- 
ties there  cited.  s 

See,  also,  Gullbean  ▼.  Cormier,  32  La.  Ann. 
©30.  We  may  add  that  the  evidence  of  the 
alleged  removal  is  unsatisfactory. 

[3]  The  exception  that  the  clerk  had  no 
authority  to  sign  the  order  for  citation  be- 
cause the  judge  was  present  In  the  district 
is  not  supported  by  sufficient  proof.  The 
clerk  testified  that  he  signed  the  order  on 
February  16,  1914,  somewhere  between  10 
and  11  o'clock.  The  Judge  came  down  from 
Shreveport  by  rail  on  the  same  morning,  but 
could  not  state  the  exact  time  he  came  into 
his  district,  but  judged  it  was  something  be- 
tween 9  and  10  o'clock.  It  Is  doubtful  whe- 
ther a  Judge  speeding  on  a  railroad  train  is 
present,  for  the  purpose  of  the  discharge  of 
his  duties,  the  moment  he  enters  his  district 
in  such  a  manner. 

The  objections  to  the  supplemental  and 
amended  petitions  as  not  filed  in  time  are 
without  force.  Amendments  are  largely  In 
the  discretion  of  the  court. 

[4]  The  exception  of  no  cause  of  action  has 
no  merit 

The  motion  to  dissolve  the-  injunction 
should  have  been  sustained,  and  plaintiff  con- 
demned to  pay  the  costs  of  the  same,  and 
whatever  rights  the  defendant  has  to  recover 
attorney  fees  should  have  been  reserved. 

Under  section  6  of  Act  No.  198,  p.  392,  of 
1912,  plaintiff's  remedy  was  restricted  to  a 
contest  of  the  primary  election.  The  said 
section  contains  the  following  provisions: 

"No  contest  shall  be  entertained  unless 
brought  within  two  days  after  tht  official  pro- 
mulgation of  the  result  of  the  election.  If  from 
any  cause,  a  final  judgment  is  not  obtained  be- 
fore the  date  of  a  second  primary  or  of  the  gen- 
eral election  and  the  final  decision  of  the  court 
should  be  that  the  contestant's  name  should 
have  appeared  upon  the  ticket  in  such  second 
primary  or  general  election,  whereas  the  con- 
testees  appeared  in  fact;  then,  and  in  that 
event  the  subsequent  nomination  and  election  of 
such  con  tee  tees  shall  be  treated  as  a  nullity." 

It  is  obvious  that  an  injunction  against  the 
promulgation  or  certification  of  the  result  of 
a  primary  election  was  never  contemplated 
by  the  lawmakers,  as  such  an  interference 
would  block  the  machinery  provided  for  de- 
termining the  result  of  such  election,  and 
would  render  the  provisions  of  the  statute  in 
favor  of  the  party  nominee  nugatory.  The 
plain  Intent  of  the  primary  laws  is  that  the 
nominee  on  the  face  of  the  returns,  as  can- 
vassed, compiled  and  promulgated  by  the 
party  committee,  shall  have  all  the  legal  ben- 
efits of  the  nomination  until  the  courts  decide 
•hat  some  other  candidate  was  nominated. 


The  Judgment  below  is  correct  in  so  far  as 
it  decreed  the  nullity  of  the  primary  election 
in  question. 

[I]  The  question  of  what  properly  consti- 
tutes taxed  costs  in  this  case  is  not  before 
us. 

We  think,  however,  that  as  the  result  on 
the  merits  was  against  both  parties  as  to 
the  nomination,  each  party  should  pay  his 
own  costs. 

It  is  therefore  ordered  that  the  judgment 
below  be  affirmed  in  so  far  as  it  decreed  the 
primary  election  in  question  to  have  been  a 
nullity,  and  that  in  all  other  respects  said 
Judgment  be  annulled,  avoided,  and  reversed. 

And  it  is  further  ordered,  adjudged,  and 
decreed  that  the  injunction  sued  out  by  the 
plaintiff  be  dissolved  at  his  cost,  and  that 
whatever  right  the  defendant  may  have  to 
recover  attorney  fees  for  the  dissolution 
thereof  be  reserved. 

And  it  is  finally  ordered  that  the  plaintiff 
and  the  defendant  each  pay  his  own  costs  in 
the  main  suit,  to  be  taxed  according  to  law, 
and  that  the  plaintiff  and  appellee  pay  costs 
of  this  appeal. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part. 


(134  La.) 

No.  20,389. 
STATE  v.  BREWER. 
(Supreme  Court  of  Louisiana.   Feb..  16,  1914.) 

Appeal  from  Juvenile  Court,  Parish  of  Or- 
leans; A.  H.  Wilson,  Judge. 

Frederick  J.  Brewer  was  convicted  of 
crime,  and  appeals,  and  the  State  moves  to 
dismiss  appeal.  Remanded,  with  directions 
to  take  and  return  testimony. 

Loys  Charbonnet,  of  New  Orleans,  and 
Frederick  A.  Ahrens,  of  Arabi,  for  appel- 
lant A.  D.  Henriques,  Jr.,  Asst  Dlst  Atty.. 
of  New  Orleans  (Harry  P.  Sneed,  of  New  Or- 
leans, of  counsel),  for  the  State. 

On  Motion  to  Dismiss  Appeal 

SOMMERVILLE,  J.  The  state  of  Louisi- 
ana, alleging  that  defendant  has  acquiesced 
In  the  judgment  appealed  from,  moves  the 
court  to  dismiss  the  appeal  in  this  case. 

It  is  ordered,  adjudged,  and  decreed  that 
this  case  be  remanded  to  the  trial  court  for 
the  purpose  of  hearing  and  taking  testimony 
on  the  alleged  acquiescence  by  the  defend- 
ant In  the  judgment  and  sentence  of  the 
court  appealed  from,  and  that  said  testimony 
be  returned  to  and  filed  In  this  court  within 
30  days  from  the  time  this  order  becomes 
final. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part. 
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(134  La.) 

No.  20,152. 

SINGER  MFG.  CO.  v.  JOEL  F.  JOHNSON 
ft  SON. 

(Supreme  Court  of  Louisiana.    Feb.  2,  1014. 
Rehearing  Denied  March  2,  1014.) 

(Syllabus  by  the  Court.) 
L  Attachment  ({  8* )— Debt— Cebtaintt. 

"The  property  of  a  debtor  may  be  attached 
in  the  hands  of  third  persons  by  his  creditor, 
in  order  to  secure  the  payment  of  a  debt,  what- 
ever may  be  its  nature,  whether  the  amount  be 
liquidated  or  not,  provided  the  creditor,  his 
ageut  or  attorney  in  fact,  who  prays  for  the 
attachment,  state  expressly  and  positively  the 
amount  which  he  claims."    G.  P.  art.  242. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  |  80;  Dec.  Dig.  §  &*] 

2.  Pleading  (§  310*)— Exhibit— Ettbot. 

An  exhibit  which  is  attached  to  a  petition, 
and  which  does  not  necessarily  contradict  the 
allegations  of  the  petition,  does  not  alter  or  va- 
ry the  petition.  This  is  specially  true  where 
the  exhibit  is  not  the  foundation  of  the  suit 
31  Cyc.  564. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  if  345,  044,  046,  047;  Dec.  Dig.  g 
310.*] 

3.  Attachment  (8  8»)— Debt— Certainty. 

The  margin  between  the  market  price  and 
the  price  fixed  in  a  contract  for  an  acre  of 
land  is  a  sufficiently  certain  basis  for  fixing 
the  amount  of  a  debt  upon  which  to  predicate 
an  attachment.  Sondheimer  Co.  v.  Richland 
Lumber  Co.,  121  La.  786,  46  South.  800;  C. 
C.  1030;  Tulane  Educational  Fund  v.  Baccich 
ft  De  Montluzin,  120  La.  469,  56  South.  371; 
Peck  v.  Southwestern  Lumber  Co.,  131  La.  177, 
59  South.  113;  Williams  v.  Lumber  Co.,  106 
La.  99,  20  South.  401 ;  Cross  v.  Richardson,  2 
Mart  (N.  S.)  323 ;  Morgan's  R.  R.  v.  Stewart, 
110  La.  302,  44  South.  138;  Belden  v.  Read, 
27  La.  Ann.  103;  Flower  v.  Griffith,  12  La. 
345;  Irish  v.  Wright,  12  Rob.  563. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §  80;  Dec.  Dig.  §  &•] 

Appeal  from  Ninth  Judicial  District  Court, 
Parish  of  Madison;  F.  X.  Ransdell,  Judge. 

Action  by  the  Singer  Manufacturing  Com- 
pany against  Joel  F.  Johnson  &  Son.  From 
judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

J.  D.  Dresner,  of  New  Orleans,  Allen 
Hughes,  of  Memphis,  Tean.,  and  Dufour  ft 
1'ufour,  of  New  Orleans,  for  appellant  J.  B. 
Snyder,  of  Tallulah,  Farrar,  Jonas,  Golds- 
borough  &  Goldberg,  of  New  Orleans,  and 
<>reen  ft  Green,  of  Abbeville,  for  appellee. 

SOMMERVILLB,  J.  Edwin  H.  Bennett, 
now  deceased,  entered  into  a  contract  of  sale, 
December  0,  10U,  with  defendants,  Joel  F. 
Johnson  &  Son,  whereby  defendants  agreed 
to  sell  and  convey  to  said  Bennett  or  to 
whomsoever  he  might  nominate,  certain  des- 
ignated tracts  of  lands  in  the  parishes  of 
Madison  and  Tensas,  in  this  state,  aggregat- 
ing about  78,000  acres,  at  the  price  of  $17.75 
for  each  acre. 

Plaintiff  alleges  that  the  executrix  of  the 
last  will  and  testament  of  Edwin  H.  Bennett, 
April  4,  1012,  transferred  to  it  all  the  right 


and  interest  of  the  succession  of  the  deceased, 
Bennett,  in  and  to  the  contract  just  referred 
to;  that  the  defendants,  March  28,  1012. 
executed  said  contract  in  part  by  making  a 
deed  to  one  Douglas  Alexander,  who  had  been 
designated  by  said  Bennett  to  accept  title, 
to  some  46,001.39  acres;  that  defendants, 
June  20,  1012,  again  executed  said  contract 
In  part  by  making  another  deed  to  Douglas 
Alexander,  who  had  been  designated  by  said 
Bennett  to  accept  title  to  7,837.76  acres ;  that 
later  defendants  again  executed  this  con- 
tract in  part  by  making  another  deed,  con- 
veying 445.14  acres,  making  a  total  of 
53,784.29  acres  transferred  under  the  contract 
with  Edwin  H.  Bennett,  and  here  sued 
upon;  that  the  purchase  price  of  the  several 
tracts  of  land  thus  conveyed  was  paid  by 
plaintiff  to  defendants,  with  the  express  un- 
derstanding and  agreement  that  such  partial 
performances  of  the  contract  should  not  be 
construed  as  a  waiver  by  the  plaintiff  to  its 
right  to  the  full  and  complete  performance 
thereof;  that  defendants  have  failed  and 
refused  to  convey  to  plaintiff  the  balance 
of  the  78,000  acres  covered  by  the  contract; 
that  there  was  no  time  limit  in  the  said 
contract  for  the  transfer  of  the  land  therein 
mentioned;  that  defendants  claimed  and  rep- 
resented to  said  Bennett  at  the  date  of  the 
contract  that  they  were  the  owners  of  all 
of  said  tracts  of  land,  and  that  they  were 
able  to  convey  and  give  good  title  thereto; 
that  defendants  did  not  have  title  to  said 
tracts  of  land,  or  have  contracts  for  their 
purchase;  that  defendants  were  regularly 
placed  in  default;  that  defendants  made 
many  promises  to  acquire  title  to,  and  to 
transfer  the  remaining  tracts  of  land,  but 
that  they  have  not  done  so;  that  in  the 
midst  of  said  78,000  acres  of  land  which  de- 
fendants obligated  themselves  to  convey  un- 
der the  contract  was  a  tract  of  16,000  acres, 
which  was  the  property  of  the  Deltlc  Invest- 
ment Company,  Limited,  a  foreign  corpora- 
tion; that  December  4,  1012,  plaintiff  bought 
said  16,000  acres  of  land  from  the  Deltlc 
Company,  and  covered  by  the  contract,  at  the 
price  of  $20  per  acre,  that  being  the  market 
price  and  the  lowest  price  at  which  said 
tract  could  be  bought;  that  there  remained 
to  be  acquired  some  8,217.74  acres  under  the 
original  contract  which  defendants  had  not 
delivered,  and  which  they  cannot  deliver,  be- 
cause they  are  not  the  owners  thereof,  and 
because  they  neglect  and  refuse  to  acquire 
title  thereto ;  that  these  lands  are  worth  $20 
per  acre  at  the  date  of  the  filing  of  this  suit, 
March  4,  1013;  that  it  has  suffered  loss,  and 
has  been  damaged,  by  the  failure  and  re- 
fusal of  defendants  to  execute  their  contract 
in  the  full  sum  of  $54,481.01,  with  interest; 
that  defendants  are  nonresidents,  with  prop- 
erty in  thh>  state;  that  a  writ  of  attachment 
should  issue  and  defendant's  property  be 
seized  thereunder;  and  it  asks  for  judgment 
accordingly. 
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A  writ  of  attachment  was  Issued  as  pray-, 
ed  for,  and  some  lands  belonging  to  the  de- 1 
fendants  were  seized. 

Defendants  moved  to  dissolve  file  writ  of 
attachment  in  the  following  language: 

"Now  comes  Jeff  B.  Snyder,  curator  ad  hoc, 
and  shows  to  the  court  that  the  cause  of  action 
set  forth  is  a  claim  for  unliquidated  damages 
for  the  alleged  violation  of  a  contract,  and  that 
under  the  laws  of  Louisiana  no  writ  of  attach- 
ment can  be  based  upon,  or  Issue  under,  such  a 
claim.  It  is  ordered  by  the  court  that  plaintiff 
do  show  cause  on  the  23d  day  of  April,  1913, 
at  10  o'clock  a.  m.,  why  the  attachment  in  this 
case  should  not  be  dissolved,  with  costs." 

An  exception  was  also  filed  to  the  same 
effect,  but  it  has  not  been  disposed  of. 
There  was  judgment  as  follows: 

"Finding  it  impossible  to  see  how  the  dam- 
ages alleged  upon  could  be  other  than  conjec- 
tural and  unliquidated,  the  motion  to  dismiss 
is  sustained." 

Plaintiff  has  appealed.  - 

[1, 3]  Plaintiff's  suit  is  one  sounding  in 
damages  ex  contractu. 

Assuming  the  allegations  contained  in  the 
plaintiff's  petition  to  be  true,  in  considering 
the  motion  to  dissolve  the  attachment,  the 
damages  claimed  by  plaintiff  from  defend- 
ants, while  unliquidated,  are  not  specula- 
tive, conjectural,  or  indeterminate. 

Plaintiff  alleges  that  defendants  agreed  to 
sell  it  16,000  certain  acres  of  land  in  the 
parishes  of  Tensas  and  Madison,  belonging 
to  the  Deltic  Company,  at  $17.75  per  acre; 
which  was  not  delivered,  and  which  it,  plain- 
tiff, bought  at  $20  per  acre  from  said  Deltic 
Company,  after  having  put  defendants  in 
default;  and  it  claims  as  damages  the  sum 
of  $2.26  per  acre,  the  difference  between  the 
price  fixed  upon  between  plaintiff  and  de- 
fendants, and  the  price  paid  by  it,  plaintiff, 
for  said  land.  This  Is  a  specific  demand  for 
a  certain  sum  as  damages,  and  it  admits  of 
positive  proof,  if  true.  And,  under  the  law, 
article  242,  C.  P.,  the  property  of  defendants, 
the  debtors,  may  be  attached  by  plaintiff,  the 
creditor,  In  order  to  secure  the  payment  of 
the  debt,  whether  the  amount  be  liquidated 
or  not,  upon  plaintiff's  swearing  to  the  exist- 
ence of  the  debt  demanded  by  it  Article 
243. 

The  act  of  sale  from  defendants  to  plain- 
tiff, attached  to  the  petition,  after  describ- 
ing the  acreage  of  each  tract  of  land  sold, 
contains  the  provision  that  plaintiff — 

"does  hereby  agree  to  pay  therefor  according 
to  the  actual  acreage  of  each  tract  of  land  as 
shown  by  the  survey  and  plat  of  the  govern- 
ment of  the  United  States." 

And  defendants  argue  that  until  such  sur- 
veys and  plats  have  been  made,  the  acreage 
Is  uncertain,  and  therefore  the  amount  which 
may  be  due  is  uncertain.  But  plaintiff's 
allegation  Is  that  it  bought  16,000  certain 
acres  at  $20  per  acre,  which  makes  the  de- 
mand certain. 

[2]  Defendants  further  argue  that  the  con- 
tract with  the  Deltic  Company,  attached  | 


I  to  plaintiff's  petition,  shows  that  said  com- 
I  pany  sold  to  plaintiff  some  19,102.75  acres, 
and  not  16,000  acres,  for  a  lump  price  of 
$367,055,  which  a  calculation  will  show  was 
at  the  rate  of  $19.24  per  acre,  and  not  $20, 
as  alleged  by  plaintiff.  But,  this  exhibit  does 
not  contradict  the  sworn  allegation  of  plain- 
tiff that  It  paid  $20  an  acre  for  the  16,000 
acres,  which  were  specified  in  the  contract 
between  it  and  defendants.  It  may  have 
been  that  the  Deltic  Company  Insisted  upon 
the  sale  of  the  19,102.75  acres  while  selling 
the  16,000  acres  to  plaintiff,  and  that  the 
price  of  the  16,000  acres  was  $20  per  acre, 
and  the  price  of  the  balance  was  for  less 
than  that  figure.  This  is  a  matter  of  proof 
on  the  trial  of  the  cause. 

Again,  the  variance  between  the  petition 
and  the  act  of  sale  annexed  thereto  (with 
reference  to  the  sale  of  the  16,000  acres) 
cannot  Invalidate  the  proceedings,  inasmuch 
as  said  act  is  not  the  foundation  of  this  suit, 
but  may  be  used  only  as  evidence  on  the 
trial.  31  Oyc  564.  And  particularly  is  this 
so  where  there  is  not  positive  conflict  be- 
tween the  two.  The  rulings  of  this  court  to 
the  contrary  have  been  in  suits  on  promis- 
sory notes,  where  the  description  of  the 
notes  in  the  petition  did  not  correspond 
with  the  notes  themselves  In  all  particulars, 
and  to  suits  which  are  founded  on  instru- 
ments annexed  to  the  petition,  where  there 
were  irreconcilable  differences  between  the 
pleadings  and  exhibits  made  parts  thereof. 
In  the  Instant  case  there  can  be  no  surprise 
on  defendants'  part;  they  are  put  In  full 
possession  of  all  the  facts,  and  they  have 
full  opportunity  to  plead. 

Defendants  refer  to  several  decisions  of 
this  court  involving  the  settlement  of  part- 
nership affairs,  where  we  hold  the  nature  of 
such  cases  forbids  us  to  consider  the  affidavit 
attached  to  the  petition  praying  for  an  at- 
tachment We  hold  in  those  cases  that  the 
creditor  must  be  able  to  state  on  oath,  ex- 
pressly and  positively,  the  amount  of  the 
sum  due  him,  and  that  he  cannot  do  this  In 
a  suit  for  an  accounting  and  a  settlement 
of  accounts  between  partners.  But  in  the 
present  case  the  plaintiff  does  state  on  oath 
expressly  and  positively  the  amount  of  the 
sum  alleged  to  be  due  it  Those  cases  have 
no  application  here. 

The  next  item  of  damages  claimed  by 
plaintiff  Is  the  difference  between  the  con- 
tract price,  $17.75,  and  the  market  price,  $20, 
on  8,217.74  acres  of  other  land,  mentioned 
in  the  contract,  and  which  defendants  now 
refuse  to  convey  to  plaintiff. 

The  margin  of  difference  in  this  instance, 
like  the  preceding  one,  Is  fixed,  certain, 
and  readily  ascertainable;  and  a  writ  of  at- 
tachment may  be  predicated  upon  that  de- 
mand for  damages. 

In  the  case  of  Tulane  Educational  Fund  v. 
Bacdch  &  De  Montluzln,  129  La.  469,  56 
South.  371,  where  defendants  had  sold  and 
I  agreed  to  convey  to  plaintiff  lots  which  they 
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did  not  own,  and  which  ware  subsequently 
acquired  by  the  plaintiff  from  the  owner,  at 
a  higher  price  than  that  formerly  agreed  up- 
on between  plaintiff  and  defendants,  we  hold 
that  the  difference  between  the  price  paid 
for  the  lots  and  the  price  for  which  the 
parties  making  the  contract  had  agreed  to 
convey  the  land  was  the  true  measure  of 
damages.  Snch  damages  may  reasonably 
have  been  supposed  to  have  entered  into  the 
contemplation  of  the  parties  at  the  time  of 
the  making  of  the  contract;  we  there  hold 
defendants  to  be  responsible  in  damages. 

Again,  In  the  case  of  Peck  v.  Southwestern 
Lumber  &  Exporting  Company,  131  La.  177, 
69  South.  113,  involving  a  lumber  contract, 
where  the  purchaser  refused  to  take  the 
quantity  of  lumber  contracted  for,  that  the 
seller  had  the  right  to  manufacture  said 
lumber  and  to  sell  it,  when  manufactured, 
to  the  best  advantage,  and  to  hold  the  origi- 
nal purchaser  for  the  damages  suffered  by 
its  refusal  to  carry  out  its  contract  We 
there  say: 

"True,  the  amount  of  such  debt  is  not  yet 
fixed  or  certain;  but  in  law  "id  certum  est  quod 
certum  reddi  potest'" 

And— 

"that  (article  1930)  the  party  who  violates  his 
contract  Hs  liable,  as  one  of  the  incidents  of 
his  obligation,  to  the  payment  of  the  damages 
which  the  other  party  has  sustained  by  his  de- 
fault.' ' 

Again,  In  the  case  of  Williams  v.  Louisiana 
Lumber  Co.,  105  La.  99,  29  South.  491,  also 
Involving  a  lumber  contract  we  say: 

"If  one,  in  good  faith,  sues  for  the  violation 
of  a  contract,  and  claims  a  larger  amount  than 
is  afterwards  decreed  by  the  court  to  be  due. 
the  accompanying  attachment  should  be  held 
good  for  the  amount  so  decreed  as  due." 

The  margin  between  the  market  price  and 
the  price  fixed  in  a  contract  for  the  de- 
livery of  lumber  Is  a  sufficiently  certain  basis 
for  fixing  the  amount  of  a  debt  upon  which 
to  predicate  an  attachment  Sondheimer  Co. 
v.  Richland  Lumber  Co.,  121  La.  786,  46 
South.  806. 

See,  also,  Cross  v.  Richardson,  2  Mart  (N. 
S.)  323,  where  we  construe  the  Practice  Act 
of  1817,  which  act  has,  in  a  large  degree, 
been  embraced  In  the  Code  of  Practice; 
Morgan's  La.  &  Texas  R.  R.  Co.  v.  Stewart 
119  La.  392,  44  South.  138 ;  Belden  v.  Read 
ft  Hunt  27  La.  Ann.  103 ;  Flower  v.  Griffith, 
12  La.  345;  Irish  v.  Wright  12  Bob.  563. 

The  trial  judge  rests  his  ruling  for  dis- 
solving the  attachment  sued  out  by  plaintiff 
on  the  decision  of  this  court  in  Sondheimer 
Co.  v.  Richland  Lumber  Co.,  121  La.  786, 
46  South.  806,  which  was  a  demand  for  dam- 
ages on  a  contract  which  had  not  expired  by 
limitation,  and  where  the  plaintiff  had  not 
alleged  that  defendant  was  in  default  or 
intended  making  default  or  that  the  alleged 
contemplated  sale  and  removal  charged 
would  result  In  a  default    We  there  hold 


that  the  petition  discloses  no  df  use  of  action, 
and  that  to  authorize  an  attachment  for  a 
debt  not  yet  due  there  must  be  a  debt  ac- 
tually existing,  though  nonexiglble.  It  has 
no  application  to  this  case. 

The  defendants'  argument  to  the  effect 
that  the  damages  demanded  by  plaintiff  are 
conjectural,  and  therefore  cannot  form  the 
basis  for  a  writ  of  attachment  because  plain- 
tiff does  not  allege  the  value  of  the  land  at 
the  date  of  the  default  but  only  at  the  date 
of  suit  cannot  be  sustained  in  view  of  the 
allegations  in  the  petition.  The  date  of  the 
contract  was  December  9,  1911,  and  there 
was  no  time  limit  for  the  fulfillment  or  exe- 
cution of  said  contract  The  first  partial 
transfer  of  property  under  the  contract  was 
made  on  March  23,  1912,  a  second  transfer 
was  made  June  29,  1912,  and  a  third  trans- 
fer at  some  time  thereafter,  the  sale  by  the 
Del  tic  Company  oi  the  16,000  acres  was  made 
December  4,  1912,  and  this  suit  was  filed 
March  4,  1913,  all  within  one  year  after  the 
first  attempt  on  the  part  of  the  defendants 
to  partially  execute  the  contract  This  time 
was  very  reasonable,  and  the  value  of  the 
16,000  acres  of  the  real  estate  Involved  IS 
shown  in  the  petition  to  have  been,  the  same 
on  the  date  of  the  default  and  on  the  date 
of  the  filing  of  the  suit  The  other  8,217.74 
acres,  in  the  same  locality,  and  covered  by 
the  contract  were  worth  about  the  same 
price  as  the  16,000  acres.  The  allegation 
that  they  were  worth  the  same  price  on 
March  4,  1918,  as  other  similar  lands  were 
some  three  months  previous  is  sufficient 

The  judgment  appealed  from  is  annulled, 
avoided,  and  reversed,  and  it  is  now  ordered, 
adjudged,  and  decreed  that  the  motion  to  dis- 
solve the  writ  of  attachment  issued  In  this 
case  Is  dismissed,  at  defendants'  cost;  costs 
of  appeal  are  to  be  paid  by  defendants. 

PROVOSTT,  J.,  being  absent  on  account  of 
illness,  takes  no  part. 
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(Supreme  Court  of  Louisiana.   Dec.  1,  1913. 
Rehearing  Denied  March  5,  1914.) 

(SyUobut  by  the  Court.) 

L  Constitutional  Law  (§  74*)  —  Appoint- 
ment of  Jury  Commissioners  —  Judicial 
Function. 

While  it  is  true  that  article  96  of  the  Con- 
stitution provides  that  judges  shall  perform 
only  judicial  functions  "except  as  herein  provid- 
ed," the  Constitution  also  gives  to  the  Legisla- 
ture the  power  to  provide  for  the  drawing  of 
juries  for  the  trial  of  criminal  and  civil  cases. 
The  Legislature  has  given  to  the  judges  of  the 
parishes,  Orleans  parish  excepted,  the  right  to 
appoint  the  jury  commissioners,  and  the  exercise 
of  this  authority  by  the  judges  cannot  be  said 
to  be  such  an  executive  function  as  to  violate 
article  96  of  the  Constitution. 

fEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §124;  Dec.  Dig.  |  74.*] 
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2.  Constitutional  Law  (f  74*)  —  Appoint- 
ment of  Just  Commissioners  —  Judicial 
Function. 

The  fact  that  the  Legislature  delegated  to 
the  Governor  the  right  to  appoint  the  jary  com- 
missioners for  Orleans  parish  did  not  necessarily 
impress  the  power  of  appointing  with  an  execu- 
tive character;  for  while  the  Legislature  un- 
doubtedly had  the  right  to  give  the  Governor 
this  power,  still  the  selection  of  a  jury  commis- 
sion is  more  in  the  nature  of  a  judicial  func- 
tion, as  it  is  intimately  connected  with  the  or- 
ganization of  the  court. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  1 124;  Dec  Dig.  g  74.*] 

;;.  Criminal  Law  (||  594,  688,  1151*)— Ap- 
peal—Discretionary  Ruling— Refusal  of 
Continuance. 

The  question  of  whether  or  not  a  continu- 
ance shall  be  granted  on  the  ground  that  an 
important  witness  is  absent  is  a  matter  largely 
within  the  discretion  of  the  court,  and  his  re- 
fusal to  grant  a  continuance  will  not  be  inter- 
fered with  unless  he  has  clearly  gone  beyond  the 
limits  of  his  discretion. 

[Ed.  Note.— For  other  cases, .  see  Criminal 
Law,  Cent  Dig.  J|  1321,  1322,  1332,  1335- 
1341.  3045-3049 ;  Dec.  Dig.  f§  504,  598,  1161.*] 

4.  Sunday  (J  30*)— Criminal  Proceedings- 
Rendition  of  verdict. 

There  is  no  legal  objection  to  the  rendition 

of  a  verdict  on  a  Sunday,  where  the  case  has 

been  given  to  the  jury  prior  to  that  time. 
[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 

Dig.  §§  73-85;  Dec.  Dig.  §  30.*] 

6.  Criminal  Law  (f  1129*)— Appeal— Assign- 
ments of  Error— Time  of  Filing. 

Assignment  of  errors  relating  merely  to  form 
and  not  substance  will  not  be  considered  unless 
filed  within  10  days  of  the  filing  of  the  tran- 
script in  this  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  2964-2964;  Dec  Dig.  f 
1129.*] 

6.  Errors  Assigned. 

.  An  examination  of  the  record  shows  that 
all  of  the  essential  formalities  were  followed, 
and  that  the  defendant  has  no  cause  of  com- 
plaint. 

Appeal  from  Thirtieth  Judicial  District 
Court,  Parish  of  La  Salle;  George  Wear,  Sr., 
Judge. 

George  Jackson  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 
See,  also,  132  La.  946,  61  South.  987. 

Wear  &  Jones,  of  Jena,  for  appellant  R. 
G.  Pleasant,  Atty.  Gen.,  and  S.  L.  Richey,  of 
Jena,  Dist  Atty.  (G.  A.  Gondran,  of  Donald- 
sonville,  of  counsel),  for  the  State. 

BREAUX,  0.  J.  The  accused  was  tried 
for  ni  aider,  found  guilty  of  manslaughter, 
and  condemned  to  a  term  of  20  years  in  the 
penitentiary. 

[1, 2]  The  first  ground  of  complaint  of  the 
accused  on  appeal  in  a  motion  to  quash  is 
directed  against  the  authority  of  the  jury 
commission.  The  contention  is  that  the  jury 
commission  was  appointed  by  the  district 
judge  without  authority ;  that  the  appoint- 
ment is  an  executive  function  and  not  judi- 
cial; that  no  functions  can  be  attached  to 
the  courts  except  such  as  are  judicial. 

If  it  be  conceded  that  the  function  of  ap- 


pointing the  jury  commission  is  executive  it 
would  be  an  easy  matter  to  arrive  at  the  con- 
clusion that  the  judge  cannot  appoint  a  jury 
commission. 

We  are  not  of  the  opinion  that  it  was  the 
exercise  of  an  executive  function  on  the  part 
of  the  judge  who  appointed  the  jury  com- 
mission. It  was  necessarily  a  judicial  func- 
tion. The  jury,  grand  and  petit,  became  a 
part  of  the  court  The  court  appoints  the 
jury  commission  to  the  end  of  completing  its 
organization  as  a  court 

The  Constitution  ordains  that  the  functions 
of  the  judge  shall  be  judicial  "except  as  here- 
in .provided."  To  the  General  Assembly  un- 
der the  Constitution  was  delegated  the  au- 
thority of  providing  for  the  drawing  of  juries 
for  the  trial  of  civil  and  criminal  cases;  and, 
while  it  is  true  that  article  96  of  the  Consti- 
tution provides  that  judges  shall  perform 
only  judicial  functions  "except  as  herein  pro- 
vided," it  is  herein  provided,  not  only  that 
the  General  Assembly  shall  have  the  power 
before  stated,  but  that  it  shall  have  the 
power  of  providing  the  mode  of  appointment 
or  election  of  all  officers.  Jury  commission- 
ers hold  under  a  statute,  and  act  as  officers. 

Learned  counsel  cite  with  confidence  the  de- 
cision in  State  v.  Pierre,  121  La.  465,  46 
South.  574.  In  this  decision  the  court  must 
have  foreseen  that  possibly  the  question 
would  arise  in  the  country  parishes  from  a 
different  point  of  view.  In  other  words,  that 
in  the  country  parishes  it  would  be  contended 
that  the  function  is  not  judicial,  while  in  the 
city  it  was  contended  that  the  function  was 
not  executive.  There  is,  it  must  be  owned, 
slight,  but  not  irreconcilable,  Inconsistency. 
In  the  city  of  New  Orleans  the  appointment 
of  the  jury  commission  is  made  by  the  ex- 
ecutive, and  considered  an  executive  act  In 
the  country  parishes  it  is  made  by  the  judge, 
and  considered  a  Judicial  act. 

The  court  did  not,  in  the  case  referred  to, 
decide  that  the  function  was  exclusively 
executive  in  the  city,  but  said: 

"We  are  not  dealing  with  an  act  of  the  Gen- 
eral Assembly  authorizing  or  directing  the  judge 
to  appoint  the  jury  commission  on  the  ground 
that  such  duty  thrown  on  the  courts  is  in  con- 
travention of  article  96  of  the  Constitution. 
That  question  is  entirely  distinct  from  the  one 
submitted  to  us  at  this  time" 

The  appointment  in  the  city  of  New  Or- 
leans does  not  necessarily  suggest  the  impos- 
sibility of  the  power  of  appointment  In  the 
country.  New  Orleans  is  under  one  law  on 
the  subject,  and  the  country,  another.  The 
appointment  of  Jury  commissioners  in  the 
country  is  a  Judicial  function  fully  authorized 
by  the  General  Assembly.  Courts  are  not 
always  limited  strictly  to  the  exercise  of 
judicial  functions.  Their  duty  is  not  always 
with  technical  precision  "to  Judge."  This 
has  been  the  view  entertained  in  this  state 
for  years.    No  good  reason  suggests  itself 
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at  this  late  date  to  take  a  different  view  of 
the  question  than  heretofore  held. 

The  General  Assembly  has  the  right  to 
prescribe  the  mode  of  appointment  of  all 
officers  created  by  It  The  office  of  Jury  com- 
missioner was  created  by  the  General  As- 
sembly. Article  71  of  the  Constitution. 

[I]  The  next  objection  la  to  the  court's  re- 
fusal to  grant  a  continuance;  grounds  for  a 
continuance  were  alleged. 

On  June  18,  1913,  the  accused  moved  for 
a  continuance  on  the  ground:  that  Cecil 
Roberson,  the  witness,  was  temporarily  ab- 
sent That  he  was  present  at  the  prior  term. 
That  by  this  witness  he  expected  to  prove 
that  three  days  before  the  homicide  he  was 
assaulted  by  the  deceased.  That  he  escaped 
death  by  retreating  That  the  deceased  had 
made  a  threat  against  him;  and  other  alle- 
gations to  the  same  effect 

The  court  overruled  the  motion. 

Thereupon  defendant  through  counsel  pre- 
sented a  bill  of  exceptions  to  the  court's  rul- 
ing, in  which  he  reiterated  all  the  different 
grounds  for  wishing  the  presence  of  Rober- 
son, the  witness.  He  also  stated  that  after 
the  motion  had  been  filed  a  consultation  was 
held  between  the  judge  and  the  district  at- 
torney. The  judge  returned  in  the  courtroom 
and  stated  that  he  would  overrule  the  motion. 
That  before  the  court  had  ruled  counsel  ex- 
pressed the  desire  to  be  heard.  The  court 
refused  to  hear  argument  or  to  hear  counsel 
for  the  reason,  the  court  said,  that  the  ac- 
cused had  not  used  due  diligence  to  procure 
the  witness. 

Counsel  states  in  the  bill  of  exceptions  that 
he  offered  to  prove  that  due  diligence  had 
been  made,  but  that  the  court  refused  to 
allow  proof  to  be  made  as  proposed  by  coun- 
sel. 

In  the  per  curiam,  made  part  of  the  bill 
Just  mentioned,  the  court  states  that  every 
effort  was  made  to  delay  the  trial  of  the 
case.  Motion  for  a  continuance  had  been 
made  at  a  previous  term  of  the  court  on  the 
ground  of  the  absence  of  the  witness  Rober- 
son. The  court  states  that  on  this  motion 
it  postponed  for  three  days  the  trial  of  the 
case;  at  the  end  of  that  time  it  was  engaged 
in  the  trial  of  another  criminal  case,  and 
could  not  take  up  the  trial  of  the  Jackson 
Case  at  that  term  of  court  and  that  the  case 
necessarily  went  over.  It  is  also  stated,  in 
substance,  that  at  the  term  of  the  court  at 
which  the  case  was  tried  every  effort  had 
been  exhausted  on  different  grounds  to  de- 
lay the  trial.  The  court,  none  the  less,  ruled 
the  defendant  to  trial.  It  was  then  that  de- 
fendant filed  a  motion  for  a  continuance. 

The  court  as  one  of  its  reasons  for  con- 
cluding that  the  presence  of  the  witness  was 
not  essential,  states  that  the  accused  took 
the  stand  in  his  own  behalf,  and  that  on  his 
direct  examination  he  said  nothing  whatever 
of  the  previous  difficulty  with  the  deceased, 
nor  was  any  question  asked  by  his  counsel 
touching  any  difficulty.    One  of  the  jurors 


upon  his  own  motion  asked  the  accused  if  he 
and  the  deceased  had  had  any  previous  diffi- 
culty; the  answer  was  that  he  had  had  some 
difficulty,  but  it  was  not  very  serious.  He 
did  add  that  Roberson  told  him  of  threats 
that  the  deceased  had  made  against  him. 

The  court  reiterated  that  the  whole  pur- 
pose was  delay,  and  that  for  that  reason  he 
overruled  the  motion.  There  was  inconsis- 
tency also,  the  court  stated,  in  the  affidavit 
filed  in  regard  to  the  presence  of  the  accused 
on  previous  times  in  court  in  this:  That  he 
swore  that  he  was  present  at  court  during  a 
prior  trial,  and  at  no  time  he  stated  that  he 
was  absent  on  a  particular  day. 

It  is  in  place  to  state  that  a  court  of  justice 
should  not  be  compelled  to  hear  argument 
when  the  judge  is  entirely  satisfied  and 
knows  that  nothing  can  be  said  that  will 
change  his  mind.  He  has  the  discipline  of 
his  court  in  charge.  If  he  thinks  that  time 
is  frittered  away,  he  can  put  an  end  to  the 
useless  waste  of  time. 

Counsel  are  not  without  remedy,  as  is 
made  evident  by  the  bill  of  exceptions  argued, 
which,  however,  cannot  prevail  because  not 
sustained  by  law  or  fact  Mention  is  made 
of  the  fact  that  counsel  were  not  present,  as 
we  understand,  when  they  should  have  been 
present  Again,  the  entire  day  of  the  18th 
of  June  was  taken  in  arguing  a  motion.  It 
was  overruled,  and  the  state  answered  that 
it  was  ready  for  the  trial.  Counsel  for  the 
accused  objected  to  going  to  trial.  It  was  at 
that  time,  as  before  mentioned,  that  a  mo- 
tion for  a  continuance  was  made.  As  it  was 
late,  the  court  retained  the  motion  and  over- 
ruled it  the  next  day. 

The  trial  began.  Jackson  swore  that  he 
had  a  few  words  with  the  deceased. 

The  trial  judge  has  stated  other  facts 
brought  out  by  the  witness  in  his  own  be- 
half. If  the  statement  of  the  trial  judge  be 
true  .(and  we  have  no  reason  to  consider  it 
otherwise)  the  fate  of  the  accused  did  not 
depend  upon  the  testimony  of  the  witness 
Roberson.  Again,  it  is  stated  that  every  day 
from  the  1st  of  June  to  the  19th  there  was 
some  mention  made  about  the  case  in  open 
court  but  the  defendant  never  asked  or  in- 
timated that  he  desired  an  attachment  to  Is- 
sue for  the  absent  witness,  Roberson. 

Recurring  to  the  aflldavit  for  the  continu- 
ance, it  should  state  facts  such  as  will  im- 
press the  court 

And,  again,  the  accused  should  have  ap- 
plied himself  to  obtain  the  presence  of  the 
witness,  and  should  state  in  what  respect  he 
has  applied  himself  to  obtain  his  presence. 

The  judge  is  on  the  ground;  he  is  an  ob- 
server at  first  hand ;  sees  what  is  going  on, 
and  has  the  best  opportunity. to  judge  of  the 
motive  in  applying  for  a  continuance.  In  the 
nature  of  things,  the  record  cannot  reproduce 
all  of  the  facts  and  particulars  which  fall 
within  the  observation  of  the  trial  judge. 

Learned  counsel  rely  very  much  upon  the 
fact  that  the  motion  contains  all  the  grounds 
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necessary  for  a  continuance,  and  especially 
that  it  averred  that  due  diligence  had  been 
resorted  to  in  order  to  obtain  the  presence  of 
the  witness  Roberson.  These  declarations  in 
the  affidavit  do  not  absolutely  conclude  the 
judge,  who  may  have  had  absolute  proof  be- 
fore him  that  due  diligence  was  not  used  as 
alleged.  Cases  would  very  seldom  be  tried 
if  affidavits  were  as  controlling  as  contended 
by  defendant's  counsel.  Continuance  on  ac- 
count of  the  absence  of  witnesses  has  fre- 
quently been  discussed  in  a  number  of  deci- 
sions, and  the  discretion  of  the  court  main- 
tained always,  unless  it  was  very  evident 
that  error  had  been  committed.  We  refer  to 
the  following  long  line  of  decisions,  each 
bearing  upon  the  subject:  State  v.  Green,  42 
La.  Ann.  644,  7  South.  793 ;  State  v.  Johnson, 

36  La.  Ann.  853 ;  State  v.  Clark,  37  La.  Ann. 
128;  State  v.  Wilson,  33  La.  Ann.  262;  State 
v.  Primeaux,  39  La.  Ann.  673,  2  South.  423 ; 
State  v.  HiUstock,  45  La.  Ann.  299,  12  South. 
352;  State  v.  Mansfield,  52  La.  Ann.  1356, 
27  South.  887;  State  v.  Crawford,  41  La. 
Ann.  589,  6  South.  471;  State  v.  Golden,  113 
La.  800,  37  South.  757;  State  v.  McCarthy, 
44  La.  Ann.  323, 10  South.  673 ;  State  v.  Duf- 
fy, 39  La.  Ann.  421,  2  South.  184;  State  v. 
Polntdexter,  117  La.  380,  386,  41  South.  688 ; 
State  v.  Clay,  121  La.  530,  46  South.  616; 
State  v.  Batcher,  124  La.  1015,  50  South.  835; 
State-  v.  Gaubert,  49  La.  Ann.  1692,  22  South. 
930;  State  v.  Perry,  51  La.  Ann.  1074,  25 
South.  944;  State  v.  Douglas,  il6  La.  524, 
40  South.  860;  State  v.  Allen,  113  La.  705, 

37  South.  614 ;  State  v.  Murray,  111  La.  688, 
35  South.  814. 

It  must  be  borne  in  mind  that  this  was  the 
second  application  of  defendant  for  a  con- 
tinuance on  account  of  the  absence  of  the  wit- 
ness Roberson.  Defendant,  applying  for  a 
continuance  on  account  of  the  absence  of  a 
witness,  must  show  diligence  beyond  all  ques- 
tion; and,  on  an  application  for  a  second 
continuance  on  account  of  the  absence  of  a 
witness,  extraordinary  diligence  must  be 
shown.  Melbourne  v.  Florida,  51  Fla.  69,  40 
South.  189. 

The  trial  judge  has  not  shown  the  least 
disposition  to  impose  upon  the  rights  of  the 
accused. 

If  the  accused  violated  the  law,  the  time 
had  come  to  stand  his  trial  and  be  convicted, 
or  acquitted  if  he  had  not  violated  the  law. 

There  was  nothing  in  the  conduct  of  the 
trial  judge  to  cause  the  least  suspicion  on 
the  part  of  the  accused  that  any  ruling  would 
intentionally  be  made  that  would  illegally 
lead  to  conviction.  When  a  judge  acts  in 
good  faith  and  administers  the  law  as  he  un- 
derstands it,  commits  no  prejudicial  error, 
his  ruling  must- be  sustained. 

Among  the  many  other  grounds  urged,  one 
of  them  is  that  the  jury,  petit  and  grand, 
was  not  legally  drawn  for  the  session  at 
which  the  accused  was  indicted  and  at  the 


session  at  which  he  was  tried  in  the  manner 
and  form  required.  Conceding  for  a  mo- 
ment that  there  was  some  sort  of  ground 
for  complaint,  he  did  not  prove  that  fraud 
was  committed,  or  wrong  or  prejudicial 
negligence.  The  jury  law  contains  curative 
sections  that  have  application  when  irregu- 
larities are  committed  not  of  a  grave  nature. 

[4]  Another  objection  is  that  the  verdict 
was  rendered  on  Sunday.  That  objection  has 
no  longer  any  great  importance.  A  verdict 
may  be  agreed  upon  on  Sunday  where  it  has 
been  submitted  previous  to  that  day.  State 
v.  Keatlne,  130  La.  434,  58  South.  139,  39  L. 
R.  A.  (N.  S.)  844;  State  v.  Vallette,  26  La. 
Ann.  732;  State  v.  Atkins,  104  La.  37,  28 
South.  919;  State  v.  Canty,  41  La.  Ann.  589, 
6  South.  338;  also  45  Central  Digest,  verbo 
"Sunday,"  No.  89. 

In  some  cases,  it  has  been  decided  that, 
although  the  jury  had  not  completed  its  de- 
liberations after  it  retired,  it  might  deliberate 
and  find  a  verdict  on  Sunday  (after  the  case 
had  been  submitted). 

[I]  As  to  the  assignment  of  errors:  The 
appeal  was  brought  up  and  the  transcript  fil- 
ed on  the  5th  day  of  August,  1913.  The  cause 
was  argued  in  the  Supreme  Court  in  No- 
vember of  the  same  year.  The  assignment  of 
errors,  setting  forth  many  points  of  error  of 
form,  but  not  of  substance,  was  filed  about 
the  time  the  cause  was  argued  and  submitted. 
It  was  too  late;  it  should  have  been  filed 
within  10  days  after  the  transcript  was  filed 
in  tbe  Supreme  Court  Man's  Criminal  Ju- 
risprudence, |  516,  note. 

[I]  But,  even  if  we  were  to  consider  the 
most  important  of  the  errors  urged  in  the  as- 
signment, as  the  indictment  was  In  form,  the 
accused  was  arraigned,  and  as  to  the  juris- 
diction, it  is  the  merest  supererogation  to 
say  that  the  court  had  jurisdiction. 

It  appears  by  the  minutes  of  the  court  that 
counsel  and  their  client  came  into  open  court 
and  announced  that  the  accused  was  ready 
for  trial  It  further  appears  by  the  minutes 
that  on  June  21,  1912,  the  accused  and  his 
counsel  were  present  in  open  court;  the  in- 
dictment is  in  due  form,  and  was  returned 
into  court  in  due  form.  The  trial  was  had, 
and  the  day  following  he  was  again  in  court. 
The  verdict  was  rendered  again  in  open  court. 
It  follows  from  the  foregoing  that  counsel 
had  no  ground  to  charge  that  none  of  these 
formalities  had  been  followed. 

Learned  counsel  have  prepared  a  mountain 
of  labor,  have  raised  a  number  of  grounds,  in 
a  belated  assignment  of  errors. 

The  proceedings  cannot  be  annulled  on  the 
grounds  urged. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  is 
affirmed. 

MONROE  and  SOMMKRVILLE,  JJ.,  con- 
cur In  the  decree. 
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(134  La.) 

No.  19,649. 

PETE  v.  NEW  ORLEANS,  T.  &  M.  R.  CO. 
(Supreme  Court  of  Louisiana.    Feb.  16,  1914.) 

(Syllabus  by  the  Court.) 

MASTKE  AND    8BBVAICT   (8  217*)— INJUBT  TO 

Bbeakman  Uncoupling  Cabs  — Assump- 
tion of  Risk. 

Where  a  brakeman,  knowing  that  it  is 
dangerous  to  go  between  moving  care  for  the 
purpose  of  uncoupling  them,  and  that  a  rule  of 
the  company  by  which  he  is  employed  prohibits 
it,  nevertheless,  upon  finding  that  the  lever 
whereby  he  undertakes  to  uncouple  such  cars 
from  the  outside  is  disconnected  from  the  cou- 
pling pin,  goes  between  the  cars,  in  order  to  un- 
couple them  by  hand,  instead  of  waiting  until 
his  stop  signal  has  been  made  effective,  and  the 
cars  have  been  stopped,  he  unnecessarily  as- 
sumes a  known  risk,  the  consequences  of  which 
cannot  be  visited  upon  his  employer,  and  he 
cannot  recover  damages  for  an  injury  thereby 
sustained. 

[Ed.  Note.— For  other  cases,  Bee  Master  and 
Servant,  Cent.  Dig.  §§  574-660;  Dec  Dig.  8 
217*] 

Appeal  from  Sixteenth  Judicial  District 
Court,  Pariah  of  St  Landry;  B.  EL  Pavy, 
Judge. 

Action  by  Milton  Pete  against  the  New 
Orleans,  Texas  &  Mexico  Railroad  Company 
for  personal  injuries.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Taylor  &  Gremillion,  of  Crowley  (Lewis  & 
Lewis,  of  Opelousas,  of  counsel),  for  appel- 
lant. Duf our  &  Duf our,  of  New  Orleans,  and 
Dudley  L.  Guilbeau,  of  Opelousas  (George  Jan- 
vier, of  New  Orleans,  of  counsel),  for  appel- 
lee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  prosecutes  this  ap- 
peal from  a  judgment  rejecting  his  claim 
for  damages  for  an  injury  sustained  by  him 
while  he  was  attempting  to  uncouple,  or  "cut 
off,"  one  of  the  freight  cars  of  a  moving 
train.  He  was  an  active  man,  and  had  been 
employed  by  defendant  for  about  three  years 
as  depot  and  warehouse  porter  at  its  station 
at  Eunice.  His  wages  were  $35  per  month, 
and,  as  he  could  earn  more  than  double  that 
amount  as  brakeman,  he  repeatedly  request- 
ed that  he  be  given  that  position,  and  from 
time  to  time  was  seen  reading  defendant's 
book  of  rules,  apparently  with  a  view  of 
qualifying  for  the  discharge  of  its  duties. 
From  time  to  time,  also,  during  the  sum- 
mer and  fall  of  1910,  on  Sundays  and  per- 
haps other  occasions,  when  one  of  the  brake- 
men  "laid  off'  for  a  day,  he  was  assigned  to 
his  place,  and  finally,  about  the  early  part 
of  December  of  that  year,  he  was  employed 
as  a  regular  brakeman.  Six  or  eight  weeEs 
later  (January  20,  1911)  Freight  Conductor 
Webster,  under  whom  he  was  working,  had 
occasion,  in  making  up  his  train,  to  move  a 
locomotive,  with  five  box  cars  attached,  west- 
ward on  the  main  track,  in  the  yards  at  Eu- 


nice, through  a  switch,  and  then  to  back 
them  eastward  on  a  "passing  track,"  upon 
which  he  instructed  plaintiff  to  uncouple  and 
leave  (or,  In  railway  parlance,  to  "kick"  or 
"cut  off")  the  end  car,  which  was  connected 
with  its  neighbor  by  means  of  automatic 
couplers,  equipped  with  levers,  whereby  they 
were  to  be  operated  from  the  outside,  so 
that  the  coupling  and  uncoupling  could  be 
done  without  subjecting  the  brakeman  to  the 
danger  of  going  between  the  cars  while  they 
were  in  motion.  It  appears,  however,  that 
the  particular  lever  with  which  plaintiff  at- 
tempted to  -operate  had  become  disconnected 
from  the  coupling  pin,  and  failed  to  lift  the 
pin  from  its  place ;  and  he  tells  his  story  of 
what  then  happened,  as  follows: 

"In  Eunice,  in  1911,  we  went  on  the  side 
track  and  got  a  car,  and  kicked  it  out  on  the 
main  line,  and  we  had  some  more  to  shove 
back,  and  the  conductor  told  me  to  cut  the  car 
off,  and,  when  I  reached  the  lever,  the  lever  was 
disconnected  from  the  pin.  I  told  Mr.  Web- 
ster [the  conductor]  that  the  lever  was  dis- 
connected from  the  pin,  and  he  told  me  to  go 
on  and  cut  the  car  off,  and  I  went  and  lifted 
the  pin  with  my  hand,  and,  walking  along  wait- 
ing for  the  train  to  slack,  so  the  car  would  be 
cut  off,  my  foot  got  caught  in  the  guard  rail, 
and  got  cut  off,  near  as  I  can  come  to  it 
•  •  *  Q.  Tell  the  judge  what  you  were  do- 
ing when  the  car  ran  over  you.  A.  Conductor 
Webster  sent  me  in  to  cut  off  this  car— I  guess 
it  was  a  little  this  way— and,  when  I  grabbed 
the  lever,  I  told  him  it  was  disconnected,  and 
I  hollered  to  him  that  it  was,  and  he  said,  'Cut 
off  the  car;'  and  I  went  in  and  caught  the 
lever  [meaning  the  pin],  and  I  was  walking 
along  between  the  cars,  holding  the  pin,  and 
my  foot  got  caught  at  place  marked  "T*  [on 
photograph  exhibited  to  him],  as  well  as  I 
can  remember.  I  just  held  on,  and  as  soon 
as  it  stopped  I  fell  over  here,  and  theypicked 
me  up.  •  *  *  Q.  Where  was  Mr.  Webster 
at  the  time  he  told  you  to  cut  the  car  out?  A 
[  think  he  was  about  20  or  30  feet  from  where 
I  was.  Q.  Which  way?  A.  Towards  the  tank 
— east  *  *  *  Q.  In  what  direction  were  you 
walking  with  the  going  car  at  the  time  the  ac- 
cident happened?  A  East.  Q.  On  the  north 
or  south  side?  A  On  the  north  side.  *  •  * 
Q.  How  far  did  you  walk  with  the  going  cars 
after  you  put  your  hand  on  the  coupling  pin? 
A.  To  my  nearest  remembrance,  I  guess  I 
must  have  walked  about  16  or  12  yards,  maybe 
farther,  maybe  less.  •  *  *  Q.  Have  you  any 
recollection  of  when  you  stepped  into  that  guard 
rail?  A  My  nearest  recollection  is  when  the 
wheel  ran  over  my  foot  Q.  Did  you  or  not 
get  your  foot  fastened  in  the  guard  rail?  A 
The  way  I  understand  it  my  foot  must  have 
gotten  fastened  in  the  guard  rail.  Q.  Have 
you  any  recollection  of  your  trying  to  get 
away  from  the  guard  rail,  or  get  your  foot 
out?  A  I  can  hardly  tell;  I  guess  I  must 
ha?e  pulled  when  the  wheel  ran  over  it" 

On  cross-examination: 

"Q.  When  you  first  went  to  uncouple  that 
car  and  kick  ft  back,  how  far  was  Mr.  Webster 
from  you?  A  I  guess  about  20  or  36  feet 
from  me,  maybe  farther,  maybe  closer.  Q. 
Was  he  on  the  same  side  of  the  siding  that  you 
were,  or  on  the  other  side?  A  I  understand 
that  he  was  on  the  other  aide  of  the  siding. 
A.  You  could  see  him?  A.  Yes,  air.  •  •  * 
Q.  How  many  cars  were  you  kicking  into  that 
siding?  A  I  don't  remember.  •  *  •  I  was 
cutting  off  some  cars;  I  don't  remember  how 
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many.  •  *  *  Q.  Mr.  Webster  was  20  or  80 
feet  away  from  you?  A-  Yes,  sir.  •  •  * 
Q.  What  did  you  say?  A.  I  aaid  the  lever  was 
disconnected  from  the  pin,  and  he  said,  'Go  in 
and  cut  that  car  off:  cut  that  car  off.'  Q. 
And  you  went  in  and  lifted  the  pin,  and  cut  the 
car  off?  A.  Yes,  sir.  •  •  *  Q.  Who  gave 
the  signal  for  them  to  stop,  when  you  were 
hurt?  A.  I  tried  to  give  it;  I  don't  know 
whether  they  stopped  by  that  or  not.  I  know 
I  tried  to  wave  it;  but  whether  he  got  the 
signal  by  that  I  don't  know.  Q.  You  say  you 
lifted  the  pin  with  your  right  hand,  and  walk- 
ed along  about  12  yards,  holding  the  pin  in 
your  right  hand,  and  walking  along  in  between 
the  two  rails,  the  way  the  train  was  going? 
A.  Yes,  sir.  Q.  How  long  did  you  expect  to 
walk  along  that  way  before  the  train  stopped? 
A.  I  don't  know.  Q.  Whose  business  was  it 
to  give  the  signal  for  the  train  to  stop?  A. 
I  could,  and  the  conductor  could.  Q.  Why 
didn't  you  go  out  and  give  the  signal?  A.  I 
might  have  given  the  signal.  Q.  Wasn't  the 
train  going  on  until  you  gave  the  signal  to 
stop?  A.  Yes,  sir.  Q.  Why  didn't  you  give  a 
signal  for  the  train  to  stop?  A.  I  thought  I 
did.  •  *  *  Q.  The  guard  rail  is  inside  the 
rail,  and  your  foot  was  caught  between  the  rail 
and  the  guard  rail,  wasn't  it?  A.  Yes,  sir; 
the  way  I  understand.  *  *  •  Q.  Pete,  sup- 
pose, instead  of  going  in  between  those  cars  to 
uncouple  them  by  lifting  the  pin,  you  would 
have  signaled  the  engineer  to  stop;  would  he 
have  stopped?  A.  I  guess  he  would;  but  the 
conductor  told  me  to  go  in  and  cut  them  off. 
*  •  •  Q.  You  say  that,  when  you  tried  to 
work  the  rod,  you  found  that  the  chain  was 
unhooked  from  the  lever?  A.  Yes,  sir.  Q. 
And  you  informed  the  conductor?  A.  Yes,  sir. 
Q.  According  to  that  statement,  you  wouldn't 
have  gone  between  the  cars— you  were  suffi- 
ciently acquainted  with  the  danger  of  doing  so' 
—if  the  conductor  hadn't  told  you  to  do  so, 
after  you  told  him  that  the  chain  was  unhook- 
ed from  the  pin:  you  understand  me?  A. 
Yes,  sir.  Q.  Is  that  right?  If  the  conductor 
hadn't  told  you  to  go  in,  you  wouldn't  have 
gone  in?  A.  If  the  conductor  hadn't  told  me 
to  go  in.  no,  sir;  I  don't  think  I  would.  *  •  • 
Q.  While  you  were  talking  to  the  conductor, 
and  while  tugging  at  the  pin,  was  the  car  al- 
ways in  motion?  A.  Yes,  sir.  Q.  Why  didn't 
you  pull  it  out  immediately,  instead  of  running 
along  with  the  car?  A.  I  had  pulled  it  out, 
but  the  train  was  still  in  motion;  my  intention 
in  staying  in  there  and  holding  the  pin  was  so. 
when  the  engineer  stopped  the  car,  I  could  pull 
the  pin  out,  and  the  car  would  have  been  cut 
off  from  the  train,  on  the  side  track.  Q.  Could 
you  have  pulled  the  pin  out  until  the  train 
slacked  up?  A.  I  could  have  pulled  it  out 
whilst  it  was  in  motion;  it  was  possible,  but, 
as  long  as  they  were  coming  back,  it  would 
have  dropped  back,  and  the  cars  would  still 
have  been  connected.  Q.  Then,  in  order  to  un- 
couple it,  and  for  it  to  stay  uncoupled,  you  had 
to  hold  it  up  until  the  engine  stopped?  A. 
Yes,  sir." 

Redirect  examination: 

"Q.  Was  Mr.  Webster  on  the  same  aide  of 

the  track  that  you  were  on?  A.  He  was  on 
the  opposite  side;  there  was  a  flat  car,  and  I 
could  see  Mr.  Webster— the  way  I  understand. 
Q.  How  could  you  see  Mr.  Webster  if  he  was 
on  the  opposite  side,  with  a  flat  car  between 
you?  A.  A  flat  car  is  only  about  4  feet  high. 
Q.  It  wasn't  a  box  car;  it  was  a  flat  car, 
without  sides?  A.  Yes,  sir.  •  •  *  Q.  You 
say,  over  the  flat  car  you  could  see  Mr.  Web- 
ster's hand  and  body  from  where  you  were? 
A.  Yes,  sir.  •  *  •  Q.  Then  it  was  the  flange 
of  the  wheel  that  ground  your  foot  while  it 
was  fastened  between  the  guard  and  the  main 
rail?    A.  Yes,  sir." 


Towards  the  close  of  the  trial,  plaintiff 
was  examined  by  the  Judge  as  follows: 

."Did  you  say  you  were  facing  east?  A.  Yea, 
sir.  Q.  Did  you  fall  down  on  the  track?  A. 
No,  air;  after  my  foot  got  caught,  I  held  to  the 
pin,  and,  if  I  had  turned  loose,  the  train  would 
have  run  over  me,  and  I  waved  to  the  en- 
gineer until  he  stopped,  and  then  I  fell  right 
out  on  the  end  of  the  cross-ties.  Q.  You  stay- 
ed between  the  cars  while  it  was  running  over 
your  foot?  A.  Yes.  sir.  Q.  How  in  the  world 
did  you  do  that?  A.  The  flange  of  the  wheel 
had  caught  my  foot  between  the  guard  rail, 
and,  by  holding  the  pin,  I  could  stay  in  between, 
and  as  soon  as  the  engineer  stopped  I  rolled 
out  on  the  aide.  Q.  How  far  is  that  wheel 
from  the  end  of  the  car?  A.  Not  far.  Q. 
You  had  to  fall ;  you  couldn't  hold  on,  with 
your  foot  under  there,  could  you?  A.  Under- 
stand me,  Judge;  my  foot  got  caught  between 
the  rail  and  guard  rail,  and  I  had  hold.  After 
my  foot  got  caught,  it  pulled  me  back,  and  the 
flange  could  catch  my  feet.  You  can  tell  by 
my  shoe  that  it  was  the  flange  that  caught  it 
Q.  Then  your  foot  must  have  gone  under? 
A.  I  held  onto  the  train;  I  knew  that,  if  I 
turned  loose,  the  train  would  run  over  me. 
Q.  Then  it  would  not  have  been  caught  in  be- 
tween the  rail  and  guard  rail?  A.  Yes,  sir; 
it  was." 

Redirect  examination: 

"Q.  After  you  caught  your  foot  in  the  flange, 
how  far  did  the  car  go?  A.  I  went  on;  I  sup- 
pose it  drug  me  10  yards.  Q.  Then,  after  the 
flange  struck  your  foot,  your  foot  became  loos- 
ened? A.  Yes,  sir.  Q.  And  you  dragged  along 
with  the  car?    A.  Yes,  sir." 

We  find  it  difficult  to  understand  the  tes- 
timony of  the  plaintiff  in  several  particu- 
lars; for  instance,-  when  he  says: 

"I  had  pulled  it  [the  pin]  out,  but  the  train 
was  still  in  motion ;  my  intention  in  staying  in 
there  and  holding  the  pin  was  so,  when  the  en- 
gineer stopped  the  car,  I  could  pull  the  pin  out, 
and  the  car  would  have  been  cut  off  from  the 
train  on  the  side  track.   *   *   *   I  could  have 

{lulled  it  [the  pin]  out  while  it  [the  train]  was 
n  motion;  it  was  possible,  but,  so  long  as  they 
[the  can  o.f  the  train]  were  coming  back,  it 
would  have  dropped  back,  and  the  cars  would 
still  have  been  connected." 

We  fail  to  understand  exactly  why  he  re- 
mained, holding  the  pin,  partly  pulled  out 
(as  we  infer)  from  its  position  in  the  cou- 
plers; but,  assuming  that  some  useful  pur- 
pose was  thereby  subserved,  it  nevertheless 
remains  that  he  must  have  been  walking 
along  in  the  middle  of  a  standard  gauge 
track,  say  4  feet  8%  Inches  in  width,  and 
he  could  not,  while  so  walking,  have  had 
his  foot  caught  between  the  guard  and  track 
rails,  which  were  close  together  upon  the 
extreme  left  side  of  the  track.  It  however, 
whilst  walking  in  that  position,  he  could, 
and  did,  get  his  foot  so  caught,  he  must  in- 
evitably have  been  thrown  down,  face  for- 
ward, by  reason  of  the  pressure  upon  his 
back  of  the  moving  car  behind  him,  and  he 
could  have  had  no  difficulty  in  remembering 
a  circumstance  of  that  kind,  or  in  remember- 
ing whether  he  tried  to  pull  his  foot  out, 
and  he  could  hardly  have  testified  as  he  did: 

'The  way  I  understand  it,  my  foot  must  have 
gotten  fastened  in  the  guard  rail.  *  *  •  I 
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can  hardly  tell  [whether  he  tried  to  pall  his 
foot  oat].  I  guess  I  must  have  palled  wheu  the 
wheel  ran  over  it" 

Again,  the  guard  rail  is,  say  12  feet  long, 
and  curves  slightly,  with  the  convex  side 
towards  the  track  rail ;  the  middle  of  it  be- 
ing about  1%  inches  from  the  track  rail, 
and  the  ends  about  4  inches,  and  the  forward 
axle  of  the  forward  truck  of  the  car  is  set 
back  about  2%  feet  (or  possibly  more)  behind 
and  beneath  the  forward  end  of  the  car.  If, 
therefore,  plaintiff's  foot  had  been  caught 
between  the  two  rails,  and  had  been  crush-, 
ed  within  the  narrow  space  by  the  flange  of 
the  wheel,  bearing  its  part  of  the  weight  of 
the  car,  he  could  not,  at  the  same  time, 
and  whilst  the  car  was  moving  forward,  have 
been  holding  onto  the  coupling  pin,  nor, 
when  he  finally  let  go,  could  he  have  fallen 
upon  the  outside  of  the  track,  nor  would 
there  have  been  left  to  him  any  semblance 
of  a  foot,  as  is  shown  to  have  been  the  case. 

The  conductor  testifies  that  he  told  plain- 
tiff that  he  wanted  the  end  car  kicked  onto 
the  passing  track,  the  language  used  being, 
"Kick  one  to  the  siding";  that  he  was  then 
200  or  250  feet  to  the  eastward  of  plaintiff, 
and  was  standing  on  the  south  side  of  the 
passing  track;  that  he  saw  plaintiff  go 
through  the  motion  of  lifting  the  lever,  and 
then  go  in  between  the  cars;  that  he  did 
not  know  whether  he  went  between  the  cars 
because  he  found  something  wrong  with  the 
lever,  or  whether  he  had  stepped  on  the 
brake  beam,  or  whether  the  lifting  Joint  was 
out  of  order;  but  that,  when  a  man  goes  in 
between  the  cars  and  stays  an  unreasonable 
length  of  time,  he  always  feels  uneasy  until 
he  knows  what  is  keeping  him  there,  and  is 
not  satisfied  until  he  sees  him  come  out; 
that  he  heard  no  call  from  plaintiff,  and 
gave  him  no  order,  after  the  first,  to  "kick 
one  to  the  siding";  that  the  cars  that  were 
being  handled  were  air  box  cars;  that  it  is 
not  usual  for  brakemen  to  go  in  between 
moving  cars  in  order  to  couple  or  uncouple 
them;  that  he  had  given  plaintiff  no  par- 
ticular instructions  about  his  work,  because 
he  seemed  to  have  had  some  experience,  and 
the  witness  assumed  that  he  had  from  what 
plaintiff  had  told  him;  that  he  was  about 
150  feet  distant  from  the  point  at  which 
plaintiff  came  out  from  between  the  cars; 
and  that  "he  came  out  all  at  once." 

The  engineer  testifies,  in  part,  as  follows: 

"Brakeman  Pete  gave  me  a  signal  to  back  up, 
and  while  I  was  backing  up  ae  signaled  me 
down,  in  other  words,  to  stop,  pulling  up  a 
lever,  and,  after  pulling  the  lever,  turned  and 
went  between  the  cars.  This  is  the  last  I  saw 
until  he  jumped  out  from  the  cars  on  the 
ground.  He  fell  on  the  ground.  *  *  *  One 
of  his  ankles  was  mashed— foot  or  something. 
There  were  four  or  five  cars  in  the  train,  all 
boxcars." 

The  two  cars  between  which  plaintiff  en- 
tered were  box  cars;  witness  took  their  num- 
bers; plaintiff  gave  stop  signal  before  he 


went  between  the  cars,  and  witness  imme- 
diately applied  the  brakes,  and  the  train 
was  stopped  within  about  a  car's  length. 
It  was  not  habitual  for  brakemen  to  go  be- 
tween moving  care  in  order  to  couple  or 
uncouple  them;  witness  had  never  seen  it 
done  during  his  employment  with  defendant 
Witness  did  not  hear  the  voice  of  the  con- 
ductor, or  any  voice,  giving  instructions  to 
plaintiff. 

There  were  two  witnesses  who  testified 
that  they  saw  plaintiff  whilst  he  was  be- 
tween the  cars,  that  he  caught  the  grablron 
on  one  of  them,  and  put  his  foot  against  the 
coupler  in  order  to  make  it  match,  and  cou- 
ple with  the  other  coupler,  and  that  his  foot 
was  crushed  between  the  two;  and  we  are 
inclined  to  think  that  plaintiff's  foot  was 
caught  between  the  couplers,  and  not  be- 
tween the  guard  and  track  rails,  though  the 
testimony  thus  referred  to  is  very  much  dis- 
credited by  reason  of  other  testimony  given 
by  the  same  witnesses  which  is  at  variance 
with  the  established  or  admitted  facts.  On 
the  other  hand,  there  was  a  negro  boy  whom 
defendant  had  brought  down  from  Oklahoma 
as  a  witness  In  its  behalf,  but  who  was  put 
on  the  stand  by  plaintiff,  and  who  testified 
that  he  was  on  the  top  of  one  of  two  cars 
between  which  the  accident  occurred,  and 
that  he  at  one  time,  heard  some  one  say, 
"Cut  the  car  out";  but  he  did  not  know 
who  it  was.  But  his  testimony  is  so  con- 
fused and  conflicting  that  we  find  it  impos- 
sible to  determine  how  much  of  it  to  believe. 
It  is  shown  that  the  "Rule  Book,"  Issued 
by  defendant  for  the  instruction  of  its  em- 
ployes, contains  a  rule  (No.  687)  reading  as 
follows: 

"Employes  are  forbidden  *  *  *  to  go  be- 
tween cars  in  motion  to  uncouple  them  or  to 
follow  other  dangerous  practices." 

And  defendant's  "time-tables,"  which  are 
shown  to  have  been  always  accessible  to  the 
employes,  and  with  which  plaintiff  is  shown 
to  have  been  familiar,  contained  a  similar 
rule,  reading: 

"Employes  are  forbidden  to  go  between  cars 
for  the  purposes  of  uncoupling  or  coupling,  or 
adjusting  a  coupling  apparatus,  while  the  cars 
are  in  motion,"  etc 

Plaintiff  was  examined  concerning  his  ac- 
quaintance with  the  time-table  as  follows: 

"Q.  Did.  you  ever  see  a  time-table  of  the  Fris- 
co line,  while  you  were  working,  showing  the 
schedule  of  the  trains?  A.  Yes,  sir;  I  think 
I  have.  Q.  Did  you  ever  look  through  one?  A. 
Yes,  sir :  I  guess  I  did ;  I  must  have.  Q.  Can 
you  read  print?  A.  Some;  yes,  sir.  Q.  Did 
you  ever  see  a  time-table  like  this  document 
I  show  you?  A.  I  don't  know  whether  it  was 
like  this  or  not;  I  don't  remember.  Q.  Do  you 
know  what  is  in  those  time-tables?  A.  Some; 
yes,  sir." 

Opinion. 

The  admitted  facts  that  plaintiff  had  work- 
ed for  three  years  as  station  porter,  that, 
for  months  before  he  was  regularly  employ- 
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ed  as  brakeman,  he  had  repeatedly  applied 
for  that  position,  and  had  been  qualifying 
for  it  by  filling  the  places  of  regular  brake- 
men  who  "laid  off"  for  a  day,  now  and  then, 
and  that  he  had  been  employed  as  a  regular 
brakeman  for  five  or  six  weeks  before  the 
accident,  are  strongly  corroborative  of  the 
testimony  to  the  effect  that  he  was  seen 
studying  the  Rule  Book;  and  all  of  those 
facts,  coupled  with  his  admission  in  regard 
to  his  knowledge  of  the  contents  of  the  time- 
table, satisfies  us  that  he  knew  of  the  exist- 
ence of  the  rule  prohibiting  brakemen  from 
going  between  moving  cars  to  couple  or  un- 
■  couple  them.  More  than  that,  we  have  his 
specific  admission  that  he  knew  that  it  was 
dangerous,  and  would  not  have  gone  between 
the  cars,  as  he  did,  if  he  had  not  been  so 
ordered  by  the  conductor.  The  conductor 
however,  denies  that  he  gave  any  such  or- 
der, and  he  is  corroborated  by  the  engineer ; 
and  the  testimony  of  the  plaintiff,  to  the 
contrary,  finds  but  little  support  in  the  con- 
fused testimony  of  the  negro  boy.  That  be- 
ing the  case,  when  plaintiff  found  that  the 
lever  was  disconnected  from  the  coupling 
pin,  his  plain  and  proper  course  was  to  wait 
until  the  train  stopped,  when  the  upcoupling 
could  have  been  effected  without  danger; 
and  his  going  between  the  cars  while  they 
were  still  In  motion  was  uncalled  for,  and 
was  the  unnecessary  assumption  by  him  of 
a  known  risk,  the  consequences  of  which  can- 
not properly  be  visited  upon  the  defendant 
The  judgment  appealed  from  Is  according- 
ly affirmed. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part. 

(134  La.) 

No.  20,051. 
CAHILL  et  aL  v.  BIANKI  et  al. 
(Supreme  Court  of  Louisiana.   Feb.  16,  1914.) 

(Bvllabu*  by  the  Court.) 

1.  Executors  and  Administrators  (§  216*) 
— Attorney's  Fees— Right  to  Recover. 

Where  attorneys  have  rendered  service  to 
an  executor  of  a  will,  the  fact  that  one  of  them 
makes  an  ill-advised  remark  to  the  effect  that, 
unless  he  is  paid  a  large  fee  and  the  notary  an 
equally  large  fee.  there  will  be  litigation  over 
it  cannot  have  the  effect  of  depriving  the  at- 
torney of  his  fee. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  757;  Dec. 
Dig.  §  216.*] 

2.  Executors  ano  Administrators  (g  216*)— 
Attorneys*  Fee— Allowance. 

Where  one  attorney  has  been  employed  by 
an  executor  and  subsequently  another  employed 
to  assist  him  because  of  the  alleged  mismanage- 
ment of  the  estate,  both  will  be  allowed  a  lump 
sum,  where  it  is  shown  that  they  have  rendered 
services  that  inured  to  the  benefit  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  757;  Dec 
Dig.  ft  216.*] 

8.  Executors  anu  Administrators  (§  216*)— 
Attorneys'  Fee— Amount. 

A  fee  of  $1,000  is  not  an  excessive  fee  to 
two  attorneys  who  served  the  executor  of  an 


(La. 

estate  worth  over  $80,000,  even  though  the 
executor  was  relieved  of  his  trust  by  the  heirs, 
who  were  represented  by  other  attorneys,  being 
sent  into  possession. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  757;  Dec. 
Dig.  f  216.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Porter  Parker,  Judge. 

Action  by  A.  J.  Cahill  and  another  against 
Widow  Mlho  Blank!  and  others.  From  a 
Judgment  for  plaintiffs  for  less  than  claimed, 
they  appeal.  Affirmed. 

Charles  J.  Theard  and  Charles  F.  Clai- 
borne, both  of  New  Orleans,  for  appellants. 
James  Legendre,  of  New  Orleans,  for  appel- 
lees. 

BREAUX,  O.  J.  The  attorneys  employed 
to  settle  the  succession  of  George  A.  Gallia 
(sometimes  Gail)  appealed  from  a  judgment 
of  the  district  court  which  allowed  them  a 
fee  in  the  sum  of  $1,000. 

They  brought  this  suit  to  recover  $5,000. 

The  attorney  named  as  plaintiff  was  the 
first  employed  by  the  executor  and  after  Mr. 
0.  A.  Butler  became  associate  attorney,  also 
employed  by  the  executor. 

The  succession  was  opened  In  the  year 
1910.  An  inventory  of  the  property  was 
taken,  and  the  appraisement  was  $80,029.41. 
There  were  no  heirs  of  the  succession  present 

The  deceased  was  an  Austrian,  who  left 
four  sisters  in  his  native  country,  who  were 
his  only  heirs.  They  were  of  age. 

An  agent  came  to  this  country,  whose  proc- 
uration did  not  meet  with  the  approval  of 
the  executor  and  the  attorneys.  They  refused 
to  accept  lt  for  the  reason,  they  said,  that  it 
did  not  appear  whether  or  not  they  were 
the  legal  heirs  of  the  de  cujus.  The  execu- 
tor and  counsel  prepared  a  procuration  which 
they  forwarded  to  Austria.  Before  its  re- 
turn, the  heirs  applied  to  the  court  to  be  rec- 
ognized and  placed  in  possession  of  the  suc- 
cession. The  attorneys  opposed  this  applica- 
tion in  court  They  were  not  successful. 
The  court  recognized  the  heirs,  and  the  Judg- 
ment rendered  gave  them  the  possession  of 
the  property  upon  the  payment  of  the  debts 
and  a  reservation  of  a  sufficient  amount  to 
that  end.  An  attorney  for  absent  heirs  was 
appointed  to  take  out  a  rule  to  compel  the 
executor  to  produce  the  bank  books  and  to 
file  an  account  of  his  administration. 

It  is  the  contention  of  plaintiffs  that  in 
all  of  this  they  performed  faithfully  the 
duty  incumbent  upon  them  as  attorneys;  that 
they  gave  needful  advice  to  the  executor  and 
in  fact  did  all  that  attorneys  should  do. 

The  defendants  were  not  impressed  by  the 
services  rendered.  They  do  not  seem  to  have 
appreciated  them.  They  urge  that  the  attor- 
neys are  not  entitled  to  any  compensation 
whatever ;  that  there  was  mismanagement  of 
the  estate,  and  that  Attorney  Cahill  was  a 
party  to  this  mismanagement ;  that  with  his 
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knowledge  the  executor  drew  from  the  bank 
$2,825,  which  waa  afterward  loaned  to  rela- 
tives and  friends  of  the  executor;  that  the 
attorney  neglected  to  collect  notes  due  to  the 
estate,  also  neglected  to  collect  rents. 

[1]  The  defendants  charge  that  the  attor- 
ney Cahill  called  upon  the  attorney  of  the 
heirs  and  said  to  him  that  he  was  entitled  to 
a  fee  of  $8,000  and  the  notary  to  $5,000,  and 
that,  if  these  amounts  were  not  paid,  there 
would  be  litigation  before  the  heirs  could 
possibly  obtain  possession. 

It  is  urged  by  the  defendants  that  there 
was  litigation  as  this  attorney  said  there 
would  be,  and  that  there  would  have  been 
none  had  the  attorney  of  these  heirs  consent- 
ed to  pay  those  high  fees.  They  also  raised 
the  contention  that  there  was  no  necessity 
of  employing  a  second  attorney  to  settle  the 
succession  because  it  was  not  a  difficult  one 
requiring  two  attorneys  for  its  settlement 
That  these  services  were  not  rendered  by  him 
In  defense  of  the  will. 

Testimony  was  taken  during  the  trial  rela- 
tive to  these  charges.  The  district  judge 
concluded  that  the  attorneys  were  entitled 
to  a  fee,  although  at  first  he  was  of  a  differ- 
ent opinion. 

In  a  prior  case,  to  wit,  the  case  of  the  same 
title,  the  court  commented  upon  the  Issues  of 
the  case  and  expressed  the  views  of  the  court 
in  regard  to  them.  After  having  expressed 
those  views,  which  did  not  agree  with  the 
conclusions  previously  reached  by  the  court, 
the  Supreme  Court  remanded  the  case,  and 
on  the  second  hearing  the  judge  allowed  them 
the  fee  mentioned  in  the  first  part  of  our 
decision. 

There  were  Irregularities  beyond  question. 
But  it  happens  that  no  harm  has  been  done ; 
none  of  the  assets  were  lost.  It  is  true  that 
the  attorney  whose  name  appears  in  the  title 
of  the  case  uttered  remarks  that  he  should 
not  have  uttered.  Learned  counsel  for  plain- 
tiff argued  that  errors  in  speech  and  in  ac- 
tion should  not  have  the  effect  of  forfeiting 
the  fee  or  causing  its  loss.  Defendants'  coun- 
sel is  equally  as  earnest  in  urging  that  the 
law  should  always  be  inflexibly  enforced. 

In  "The  Struggle  for  Law,"  to  quote  a 
phrase  of  an  eminent  German  lawyer,  "senti- 
ment should  always  be  in  favor  of  a  strict 
enforcement  of  the  law." 

While  this  is  correct  enough,  yet  those  who 
have  rendered  services  should  not  be  made  to 
lose  all  remuneration  unless  for  good  cause. 
To  an  ill-advised  utterance  about  the  amount 
of  a  fee  and  in  claiming  $8,000  for  a  fee  (out 
of  all  reason),  and  stating  that  the  notary 
was  entitled  to  $5,000,  and  stating  further 
that  if  not  paid  there  would  be  delays  and 
legal  troubles,  and  the  fact  that  delays  did 
follow,  also  litigation,  not  the  greatest  im- 
portance should  be  given.  They  were  ill-ad- 
nsed  expressions,  but  should  they  be  the 
cause  of  depriving  both  counsel  of  their  fee? 


As  to  the  litigation:  This  extravagant  as- 
sertion could  have  no  influence  in  preventing 
the  court  from  acting,  and  the  court  did  act, 
promptly  and  properly  at  every  turn  where 
action  became  necessary.  Moreover,  one 
counsel  should  not  be  held  accountable  for 
the  Indiscreet  utterances  of  another. 

[2]  It  is  further  urged  in  defense  that 
there  was  no  necessity  of  employing  two  at- 
torneys to  settle  the  succession.  With  this 
we  entirely  agree.  But  here  again  facts  and 
circumstances  have  to  be  considered.  Both 
attorneys  rendered  services;  they  were  not 
members  of  the  same  firm,  it  is  true,  but  they 
rendered  services  which  were  accepted,  and 
no  timely  objection  was  made.  If  the  serv- 
ices of  the  first  attorney,  the  one  whose  name 
appears  in  the  title,  were  unsatisfactory,  he 
should  have  been  discharged  by  the  executor 
or  the  heirs  should  have  objected.  The  first 
attorney  was  not  discharged;  he  continued 
to  perform  services,  and  another  was  em- 
ployed as  his  assistant,  who  rendered,  with- 
out contradiction,  useful  service.  There 
was  no  unreasonable  delay.  The  agent  of 
these  parties  was  present  and  never  objected. 

Perhaps  expecting  such  objection  would 
be  expecting  too  much. 

In  the  case  heretofore  decided  by  this  court 
(Succession  of  Gallia,  130  La.  875,  58  South. 
681),  after  having  reviewed  the  different  ques- 
tions upon  the  same  evidence  as  that  before 
us  at  this  time,  and  no  other,  that  all  the 
debts  of  the  succession  had  been  paid,  the 
will  executed,  the  court  said  that  it  was  a 
possibility  that  an  amount  was  due  to  the 
attorneys. 

From  this  statement,  we  take  It  that  the 
court  concluded  that  the  parties  were  entitled 
to  a  fee.  But  in  fixing  the  fee  we  must  con- 
sider that  there  were  no  great  services  ren- 
dered nor  required.  The  heirs  were  all  of 
age,  as  before  mentioned,  and  in  a  short  time 
after  the  opening  of  the  succession  there  was 
a  special  agent  present  to  represent  them. 

The  defendants  answered  the  appeal  in  this 
court  and  admitted  that  a  fee  of  $1,000  was 
due,  but  stated  that  it  should  be  paid  to  the 
attorney  last  employed  and  not  to  the  at- 
torney who  opened  the  succession,  whose 
services  had  been  criticised. 

[3]  As  between  the  appellants,  we  will  not 
discriminate.  What  is  the  amount  due  each 
is  a  matter  which  must  be  determined  be- 
tween themselves.  It  occurs  to  us  that  the 
services  are  worth  the  amount  of  $1,000. 
That  amount  is  allowed. 

The  law  and  the  evidence  being  in  favor  of 
plaintiffs  and  appellants  and  against  defend- 
ants and  appellees,  the  judgment  Is  affirmed, 
at  cost  of  appellant 

SOMMERVILLB,  J,  takes  no  part 

PROVOSTT,  J.,  being  absent  on  account  of 
illness,  takes  no  part. 
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(No.  19,784.) 
A.  ADLER  &  CO.  v.  W.  D.  HAAS  &  CO. 
(Supreme  Court  of  Louisiana.    Feb.  16,  1914.) 

(SyUabm  bv  the  Court.) 

1.  Agriculture  (111*)— Loin  fob  Advances 
and  Supplies— Right  to  Procure. 

A  merchant  is  entitled,  under  Civ.  Code, 
art.  3217,  to  a  privilege  upon  a  crop  for  money 
and  necessary  supplies  advanced  and  used  for 
the  making  of  it,  and  for  money  advanced  and 
used  for  the  purchase  of  such  supplies,  and  for 
the  payment  of  the  necessary  expenses  of  the 
plantation,  and  he  may  acquire  a  right  of  pledge 
upon  a  crop,  for  advances  required  for  the 
making  of  it,  by  complying  with,  the  require- 
ments of  Act  No.  66  of  1874;  but  such  rights 
do  not  operate  as  a  mandate,  under  which,  by 
virtue  of  a  contract  to  which  the  planter  is  not 
a  party,  the  merchant  can  create  a  privilege 
upon,  or  can  pledge,  the  crop  for  the  security 
of  his  debt  to  the  party  from  whom  he  obtains 
the  money  advanced  by  him  to  the  planter,  and 
no  such  privilege  or  right  of  pledge  can  be  suc- 
cessfully asserted  as  against  a  third  person 
who  has  purchased  the  product,  constituting 
such  crop,  from  the  merchant  by  whom  the  ad- 
vances were  made,  and  who  acquired  the  same 
in  satisfaction  by  his  privilege. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  |f  1&-30;  Dec  Dig.  {  ll.*] 

2.  Agriculture  (I 11*)— Lien  fob  Advances 
and  Supplies— Right  to  Procure. 

A  merchant  in  the  country  doing  a  general 
business,  including  the  buying  and  selling  of 
cotton,  and  the  advancing  of  money  and  sup- 
plies to  planters  and  farmers,  and  who  owns  a 
plantation,  which  he  lets  out  to  renters,  at  so 
much  per  acre,  does  not  become  a  planter  by 
reason  of  his  making  advances  to  such  renters, 
and  has  no  capacity,  growing  out  of  those  rela- 
tions, to  bind  them  or  their  crops  by  contracts 
to  which  they  are  not  parties,  and  which  he 
may  make  in  order  to  obtain  the  money  and 
supplies  to  be  advanced  by  him. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  H  15-30;  Dec  Dig.  §  1L*] 

Appeal  from  Fourteenth  Judicial  District 
Court,  Pariah  of  Avoyelles;  G.  H.  Couvil- 
lon,  Judge. 

Action  by  A.  Adler  &  Co.  against  W.  D. 
Haas  &  Co.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

W.  H.  Peterman,  of  Marksville,  Charles 
Rosen  and  Zachary  Adler,  both  of  New  Or- 
leans, for  appellant  Coco  &  Couvillon,  of 
Marksville,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiffs  seek  to  obtain 
judgment  against  defendants  for  (4,000,  as 
the  value  of  80  bales  of  cotton,  which,  they 
allege,  were  raised  by  Jules  Jacobs  on  Shady 
Grove  plantation  in  1907,  and  sold  and  ship- 
ped by  him  to  defendants,  in  violation,  to 
the  knowledge,  or  presumed  knowledge,  of 
defendants,  of  a  crop  lien  and  pledge  con- 
tract, duly  recorded,  whereby  Jacobs  had 
pledged  the  entire  crop  of  cotton,  so  raised, 
and  had  bound  himself  to  ship  the  same  to 
plaintiffs.    The  contract  mentioned  is  an- 


nexed to  the  petition,  and  contains,  among 
others,  the  following  recitals,  to  wit: 

That  Jacobs  is  engaged  in  cultivating 
Shady  Grove  plantation,  and,  in  order  to 
raise  crops  thereon,  during  the  year  1907, 
wishes  to  obtain  advances,  in  money  and 
supplies,  from  plaintiffs,  and  to  secure  the 
same  by  pledge  of  the  crops ;  that  plaintiffs 
agree  to  advance  him  $15,000,  for  which  he 
has  given  his  note  for  $15,785.99,  which  has 
been  discounted;  that  Jacobs  shall  be  en- 
titled to  draw  the  proceeds  only  for  the  cul- 
tivation of  the  plantation  and  the  making 
and  marketing  of  the  crops,  and  that  he 
pleages  the  crops  to  secure  said  advances, 
and  any  other,  up  to  $100,000 ;  that  he  also 
pledges  his  note  for  $10,000,  dated  May  6, 
1906,  and  identified  with  an  act  of  mortgage 
of  date  May  11,  1906;  that  he  agrees  to  ship 
the  entire  crop  of  cotton  raised  by  him  on 
said  plantation,  and  other  cotton  that  he  may 
control,  to  plaintiffs  or  their  order.  And 
there  are  other  stipulations  which  need  not 
be  recited.  The  facts  of  the  case,  as  dis- 
closed by  the  evidence,  are  as  follows: 

Mr.  Jacobs  had  been  engaged  in  business 
for  a  number  of  years  as  a  general  country 
merchant  at  Rosedale,  in  Iberville  parish, 
and  there  was  Included  in  his  business  the 
buying  and  selling  of  cotton,  and  the  advanc- 
ing of  money  and  supplies  for  the  raising  and 
marketing  of  that  staple.  It  does  not  appear 
that  he  himself  ever  planted  cotton  for  his 
own  account  As  early,  perhaps,  as  1904  he 
entered  into  relations  with  plaintiffs,  who  ex- 
tended to  him  a  credit  for  the  purposes  of  the 
business  in  which  he  was  engaged,  and  of 
the  character  of  which  they  were  fully  advis- 
ed, and,  by  the  end  of  the  year  1905,  he  ap- 
pears to  have  owed  them  a  balance  of  $7,000, 
for  which  (by  way  of  collateral,  as  we  infer) 
they  held  his  note  for  $10,000,  secured  (nom- 
inally) by  a  third  mortgage  on  Shady  Grove 
plantation.  The  contract  set  out  In  the 
petition  and  the  note  (for  $15,785.99)  therein 
referred  to  were  executed  on  March  22,  1907, 
and  the  note  was  given  to  cover  the  past-due 
balance  of  $7,000,  with  interest,  and  $8,000 
additional,  which  plaintiffs  agreed  to  ad- 
vance ;  hence  the  transfer  of  the  $10,000  note 
as  collateral.  Shady  Grove  plantation  was 
rented  out  to  tenants  at  from  $5  to  $6  an  acre 
cash,  with  the  exception  of  one  tenant  who 
planted  on  shares.  Mr.  Jacobs,  however, 
advanced  the  money  and  supplies  required  by 
the  tenants  for  the  raising  of  their  cotton, 
and,  when  the  cotton  was  harvested,  it  was 
delivered  to  him,  and  he  received  it  in  pay- 
ment or  in  part  payment  of  the  rents  due 
him,  and  of  his  bill  for  advances,  or.  If  the 
value  of  the  cotton  exceeded  the  amount  due 
by  the  tenant  he  paid  the  difference  in  cash. 
It  is  not  asserted  that  plaintiffs  made  any 
advances  to,  or  had  any  business  relations 
whatever  with,  the  people  by  whom  the  cot- 
ton in  question  was  raised,  and  it  Is  not 
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denied  that  such  advances  as  were  made 
were  made  by  Jacobs. 

According  to  bis  testimony,  which  is  un- 
contradicted, he  shipped  120  bales  of  cotton 
as  directed  by  plaintiffs,  and  he  then  wrote 
to  defendants,  who  were  strangers  to  him, 
and  made  them  offers,  which  resulted  in  their 
baying  from  him,  say,  100  bales,  of  which  less 
than  40  are  shown  to  hare  been  produced 
on  Shady  Grove  plantation ;  and  he  explains 
wby  he  did  so  as  follows: 

"Q.  In  selling  your  cotton  to  defendants,  was 
it  your  purpose  to  divert  it  from  its  regular 
channel,  and  to  defraud  plaintiffs,  or  was  It  be- 
cause plaintiffs  bad  failed,  and  you  were  obliged 
to  resort  to  that  method  to  keep  your  business 
alive?  Did  you  not  so  declare  to  Dr.  Haas  on 
the  occasion  of  his  meeting  you  at  Maringouln. 
as  stated  in  cross-interrogatory  No.  8.  and  did 
you  not  write  to  plaintiffs  that,  unless  they 
carried  out  their  contract  with  you,  you  would 
have  to  use  the  cotton  which  you  had  con- 
tracted to  ship  to  them  in  keeping  up  your  busi- 
ness as  you  did?  As  a  matter  of  fact  had  you  I 
not  so  used  your  cotton,  could  you  have  kept  up 
your  business  as  you  did?  A  I  had  to  sell  the 
cotton  to  buy  the  things  and  get  provisions  to 
keep  the  business  and  plantations  going,  which 
I  could  not  get  from  plaintiffs,  at  that  time; 
several  of  the  checks  that  I  had  drawn  on  them 
on  account  of  this  cotton  having  been  returned 
to  me,  unpaid,  on  account  of  their  going  into 
the  hands  of  a  receiver.  Yes,  sir;  yes,  sir.  I 
could  not  have  kept  up  my  business  if  I  did  not 
•ell  otherwise  than  as  provided  in  the  contract" 

There  was  Judgment  in  the  district  court 
In  favor  of  defendants,  and  plaintiffs  have 
appealed. 

Opinion. 

[1,2]  Plaintiffs'  counsel  quote  Act  06  of 
1874  as  supporting  the  proposition  that: 

"Plaintiffs  did  all  that  was  necessary  to  give 
them  a  pledge  and  pawn  of  Jacobs'  crop.  Jacobs 
signed  a  crop  lien,  which  was  duly  recorded  in 
the  pariah  of  Iberville,  where  Shady  Grove  plan- 
tation is  situated,  and  advances  were  made  to 
Jacobs  under  the  said  crop  lien." 

The  act  quoted  reads  in  part: 

That,  in  addition  to  the  privilege  now  con- 
ferred by  law,  any  planter  or  farmer  may  pledge 
or  pawn  his  growing  crop  of  cotton,  sugar  or 
other  agricultural  products,  for  advances  In  mon- 
ey, goods  and  necessary  supplies  that  he  may 
require  for  the  production  of  the  same,  by  enter- 
ing into  a  written  agreement  to  pledge  the  same 
and  having  the  agreement  recorded,  *  *  * 
which  recorded  contract  shall  give  and  confer 
on  the  merchant  or  other  person  advancing  mon- 
ey, goods  and  necessary  supplies  *  *  *  a 
right  of  pledge  upon  said  crop,"  etc 

The  answer  to  the  proposition  is  that  Mr. 
Jacobs  was  not  the  planter  or  farmer  who 
produced  the  cotton  here  in  question;  that 
he  was  the  merchant  who  made  the  advances, 
and  who,  if  he  complied  with  the  Act  of  1874, 
was  entitled  to  the  rights  thereby  accorded 
to  such  merchant;  that  he  had  no  mandate 
from  those  who  did  produce  the  cotton  to 
pledge  or  pawn  it  for  money  obtained  by  him 
under  a  contract  to  which  they  were  not  par- 
ties, and  of  the  terms  of  which  they  were 


Ignorant;  and  that  no  tight  of  pledge  or 
pawn  exists  or  can  be  created  by  a  contract, 
such  as  that  sued  on,  in  favor  of  a  merchant 
who  lends  his  money  to  another,  in  order  that 
the  latter  may  lend  or  advance  it  to  a  planter 
or  farmer  for  the  making  of  a  crop.  The  act 
quoted  has,  therefore,  no  application  to  the 
case. 

And  the  same  thing  may  be  said  of  article 
8217  of  the  Civil  Code,  which  creates  a  privi- 
lege in  favor  of — 

"debts  due  for  necessary  supplies  furnished  to 
any  farm  or  plantation,  and  •  *  •  for  mon- 
ey actually  advanced  and  used  for  the  purchase 
of  necessary  supplies  and  the  payment  of  neces- 
sary expenses  for  any  farm  or  plantation,  on 
the  crops  of  the  year  and  the  proceeds  thereof." 

It  is  undeniable  that  Jacobs,  by  whom  the 
advances  were  made,  was  entitled  to  the 
privilege  accorded  by  the  above-quoted  ar- 
ticle, and  the  evidence  shows  that  his  priv- 
ilege was  satisfied.  If,  however,  the  cotton 
remained  subject  to  a  privilege  in  favor  of 
plaintiffs,  for  the  money  advanced  by  them  to 
Jacobs,  it  might  still  have  been  seized  in 
satisfaction  of  such  privilege,  and  the  owner 
could  thereby  have  been  compelled  to  pay 
twice  for  the  same  thing,  and  the  second  time 
by  virtue  of  a  contract  to  which  he  was  not  a 
party. 

Judgment  affirmed. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part. 

(134  La.) 

No.  19,832, 

SAVAGE  v.  WYATT  LUMBER  CO.,  Ltd. 

(Supreme  Court  of  Louisiana.    Jan.  5,  1914. 
On  Application  for  Rehearing, 
March  5, 1914.) 

(ByUabu4  bp  the  Court.) 

1.  Estoppel  (|  78*)— Bxxstkitoi  or  Contracts 
—Logs  and  Logging. 

Where  one  who  has  been  given  the  right, 
for  a  consideration,  to  enter  upon  land  and  cut 
and  remove  timber  fails  to  attach  his  signature 
to  the  contract,  but  enters  upon  the  land  and 
cuts  the  timber,  he  would  be  estopped  from  deny- 
ing the  'existence  of  the  contract,  so  likewise 
the  other  party  will  be  estopped  from  denying 
its  existence  after  he  had  stood  by  and  permit- 
ted it  to  be  partially  performed ;  besides  he  had 
the  price. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §8  204-210;  Dec.  Dig.  {  78.*] 

2.  Logs  and  Logging  (|  3*)— Contbaot  — 
Construction. 

A  contract,  providing  that  one  of  the  par- 
ties shall  have  the  right  to  remove  timber  dur- 
ing 10  years,  but  shall  have  further  time  by 
payment  of  the  taxes  on  the  land,  gives  the  ob- 
ligee the  right  by  paying  the  taxes,  to  remove 
timber  for  a  reasonable  time  after  the  lapse  of 
10  years,  but  he  cannot  claim  this  right  during 
an  indefinite  period. 

[Ed.  Note— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  SS  6-12;  Dec.  Dig.  f  3.*] 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Jackson;  Cas  Moss,  Judge. 

Action  by  J.  B.  Savage  against  the  Wyatt 
Lumber  Company,  Limited.    From  a  judg- 
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ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Barksdale  &  Barksdale,  of  Huston,  for  ap- 
pellant Hundley  &  Hawthorn,  of  Alexan- 
dria, and  Win.  J.  Hammon,  of  Jonesboro,  for 
appellee. 

BREAUX,  O.  J.  Plaintiff  Instituted  this 
suit  against  defendant  for  a  judgment  putting 
an  end  to  all  obligations  (if  any  have  arisen) 
under  a  written  instrument,  signed,  as  he 
avers,  by  him  alone  and  dated  the  11th  day 
of  April,  1902.  Plaintiff,  by  this  instrument 
of  writing,  declared  that  he  granted  to  the 
defendants,  Sickles  and  Clouet  the  right  to 
enter  upon  the  land  of  plaintiff,  described 
in  the  timber  deal,  for  the  purpose  of  cutting 
and  removing  the  standing  pine  trees,  meas- 
uring in  diameter  10  Inches  and  up.  The 
right  to  cut  and  construct  roads  and  tram- 
ways over  the  property,  as  well  as  the  right 
of  free  egress  and  ingress,  was  also  granted. 
The  price  for  all  this  was  $900  in  cash,  which 
was  paid. 

This  timber  deed  contained  the  provision 
that  Sickles  and  Clouet  would  remove  the 
Umber  at  as  early  a  date  as  possible. 

The  complaint  of  plaintiff  is  that  they  did 
not  remove  the  timber  within  10  years  pro- 
vided in  the  deed. 

The  condition  was  that  if  Sickles  and  Clou- 
et did  not  remove  the  timber  within  the  10 
years,  then  they  were  to  pay  the  taxes  as- 
sessed against  the  property.  To  quote  from 
the  deed: 

"Pay  the  full  sum  of  taxes  assessed  against 
the  said  property  after  the  expiration  of  said 
period  of  ten  years  from  said  date  until  such 
time  as  said  timber  is  removed  and  possession 
returned  to  petitioners." 

The  right  acquired  by  Sickles  and  Clouet 
was  assigned  to  the  Wyatt  Lumber  Company. 

After  the  10  years  had  elapsed  plaintiff  al- 
leges that  the  defendant  continued  to  remove 
a  large  number  of  trees  and  saw  them  into 
logs.  They  were  worth,  the  plaintiff,  asserts, 
$9  per  thousand  feet. 

Plaintiff  contends  that  the  instrument  in 
writing,  before  mentioned,  is  null  since  the 
24th  day  of  April,  1912,  the  date  that  the  10 
years  expired;  that  it  was  never  signed  by 
the  purchaser. 

That  is  quite  true  as  alleged.  The  deed 
was  not  specially  signed  by  the  grantee. 
Clouet  signed  the  deed,  but  as  a  witness.  A 
short  time  after  it  had  been  signed  by  plain- 
tiff and  by  Clouet,  witness,  it  was  proved  up 
by  the  affidavit  of  Clouet,  and  after  required 
proof  to  authenticate  a  deed  it  was  filed  and 
duly  recorded. 

Plaintiff  also  avers  that  the  defendant  did 
not  remove  the  timber  as  expeditiously  as 
possible  within  the  10  years,  as  required  by 
the  contract,  and  in  consequence  there  re- 
mained a  number  of  trees  not  cut  down  on 
the  land,  which  the  defendant  must  lose  un- 
der the  terms  of  the  contract  Plaintiff  adds ; 


"But  if  the  court  should  find  that  the  Wyatt 
Lumber  Company  has  removed  the  timber  as 
expeditiously  as  possible,  and  has  complied  with 
the  written  instrument  before  mentioned,  and 
further  that  it  has  a  right  to  accept  the  instru- 
ment at  this  tune  and  pay  the  taxes  and  continue 
the  right  to  cnt  the  timber,  then,  in  the  alter- 
native the  Wyatt  Lumber  Company  should  be 
required  to  cut  and  remove  the  timber  within  a 
reasonable  time,  not  to  exceed  60  days." 

Defendant  pleads  the  exception  of  no  cause 
of  action,  which  is  now  merged  in  the  merits 
of  the  case,  and  in  the  answer  it  admits  the 
execution  of  the  timber  deed  on  the  date 
stated  by  plaintiff,  and  states,  further,  that 
it  was  at  work  removing  the  timber  at  the 
time  suit  was  filed,  but  it  was  stopped  In 
that  work  by  the  bad  weather,  rendering  it 
impossible  to  cut  down  and  remove  trees; 
furthermore,  that  the  greater  part  of  these 
trees  were  removed  within  the  10  years,  and 
that  it  had  the  right  to  remove  the  trees  aft- 
er the  expiration  of  the  10  years  in  consid- 
eration of  its  paying  the  plaintiff  the  taxes 
assessed  against  the  land ;  that  it  offered  to 
pay  the  taxes  to  the  plaintiff,  but  that  the 
plaintiff  declined  to  receive  them. 

The  defendant  had  removed  the  trees  from 
at  least  80  of  the  160-acre  tract  During  the 
last  winter  of  the  10  years,  defendant  at- 
tempted to  remove  the  remainder,  but  was 
prevented  by  unfavorable  weather,  as  tes- 
tified to  by  its  witnesses. 

It  is  not  denied  that  defendant  offered 
to  pay  the  taxes,  but  that  plaintiff  refused  to 
accept  them. 

[1]  Taking  up  the  question  of  the  failure 
of  defendant's  authors  to  sign  the  deed,  we 
concede  that  the  deed  originally  was  incom- 
plete for  reasons  stated,  but  defendant's  au- 
thors bound  themselves  irrevocably  by  pay- 
ing the  price  and  by  removing  the  trees  save 
a  fractional  part,  which  had  not  yet  been  re- 
moved at  the  date  the  10-year  stipulation 
elapsed.  Payment  of  a  price  and  going  on 
the  place,  cutting  down  and  removing  trees, 
had  the  effect  of  placing  the  defendant  in 
a  position  from  which  it  could  not  have  re- 
ceded had  it  attempted  to  recede  from  the 
contract  Defendant's  ancestors  in  right  as- 
signed the  contract  and  from  them  the  right 
had  fallen  into  the  hands  of  defendant  Can 
there  be  anything  more  binding  upon  the 
defendant  than  the  fact  that  the  original 
owners,  from  whom  its  right  emanates,  had 
assigned  the  deed? 

This  being  binding  upon  defendant  it  was 
equally  as  binding  upon  the  plaintiff.  Nei- 
ther can  now  deny  the  right  of  the  other. 

In  Union  Sawmill  Co.  v.  Mitchell,  122  La. 
902,  48  South.  817,  confidently  cited  by  learn- 
ed counsel  for  plaintiff  in  support  of  the 
proposition  that  an  executory  contract  had 
not  been  accepted,  the  facts  are  different 
from  those  in  the  case  before  us  for  decision. 
In  the  cited  case  the  price  was  to  be  paid  for 
the  trees  as  they  were  cut  down  and  remov- 
ed. There  never  was  a  timely  acceptance  of 
the  contract  The  acceptance  was  made  by 
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one  of  the  purchasers  after  he  discovered 
that  the  property  would  be  very  much  im- 
proved In  value  after  it  had  become  a  cer- 
tainty that  a  railroad  would  be  built  There 
were  several  purchasers.  One  of  them  never 
accepted  at  all,  and  departed  this  life  with- 
out ever  having  accepted  the  deed. 

In  the  present  case  for  decision  plaintiff, 
who  holds  the  price,  cannot  be  heard  to  set 
aside  the  sale  while  holding  onto  that  price. 
In  the  cited  case  there  never  had  been  any 
cash  price  paid.  As  before  stated,  the  trees 
were  to  be  paid  for  as  they  were  cut  down 
and  removed.  This  was  attempted  to  be  done 
In  the  cited  case  without  an  attempt  having 
been  made  in  due  time  to  accept  the  deed. 

[2]  The  proposition  of  plaintiff  is  that  aft- 
er the  10  years  the  instrument  of  writing  is 
null,  and  the  defendant  has  no  right  to  the 
transfer. 

Plaintiff  is  not  in  a  position  to  urge  that 
point  by  reason  of  the  fact  that  there  was  a 
provision  for  the  payment  of  taxes  as  be- 
fore stated.  To  the  clause  relating  to  the 
payment  of  taxes  an  effect  must  be  given, 
and  when  effect  is  given  to  it  it  renders  it 
impossible  for  plaintiff  to  insist  that  the 
contract  is  at  an  end  by  the  lapse  of  the  10 
years,  for  the  stipulation  in  regard  to  these 
taxes  must  be  held  as  controlling  and  nega- 
tiving the  right  to  consider  the  instrument 
as  a  nullity. 

But  we  are  not  inclined  to  extend  the  effect 
of  the  payment  of  the  taxes  to  other  years 
than  the  stipulated  years  in  the  timber  deed. 
It  still  remains  10  years. 

These  deeds,  although  they  do  not  contain 
a  time  limit,  as  in  the  case  of  the  St  Louis 
Sawmill  Co.  v.  Thibodaux,  120  La.  834,  45. 
South.  742,  will  be  decreed  closed  whenever 
there  is  no  positive  stipulation  as  to  time  for 
removing  the  trees  on  the  land.  Such  leas- 
es are  not  authorized  to  be  entered  into  for 
a  time  without  limit  We  think  the  effect  of 
the  instrument  should  come  to  a  close. 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  district 
court  is  avoided,  annulled,  and  reversed.  It 
Is  further  ordered,  adjudged,  and  decreed 
that  the  defendant  pay  the  taxes  assessed 
and  dne  after  10  years  on  the  property,  and 
have  six  months  from  date  after  judgment 
will  become  final  within  which  to  cut  down 
and  remove  the  trees  included  in  the  timber 
deed.  At  the  end  of  that  time  if  all  toe  trees 
have  not  been  cut  down  and  removed,  then 
the  effect  of  the  contract  shall  be  at  an  end, 
and  the  defendant  shall  have  no  claim  to 
any  of  the  trees  remaining  on  the  place, 
whether  standing  or  cut  down;  the  costs  of 
appeal  to  be  paid  by  plaintiff. 

On  Application  for  Rehearing. 

PER  CURIAM.  It  is  ordered  that  our  de- 
cree In  this  case  be  amended  by  ordering 


that  the  plaintiff  pay  the  costs  in  the  district 
court  and  that  with  this  amendment,  both 
applications  for  rehearing  be  refused. 

(134  La.)  — 
No.  20,383. 
STATE  v.  rUSBLIBR. 

(Supreme  Court  of  Louisiana.    Feb.  2,  1014. 
Rehearing  Denied  March  2, 1914.) 

(Byllabu*  by  the  Court.) 
Criminal  Law  (|  798%*)— Indictment  and 
Information  (|  125*)— Instbuctions— Ver- 
dict —  Joinder  of  Offenses  —  Bubglaby 
and  Larceny. 

"Burglary  and  larceny"  may  be  treated  as 
a  single  crime,  and  so  charged  in  an  indictment, 
and,  where  this  is  done,  the  court  may  charge 
the  jury  that  it  can  bring  in  either  a  verdict 
of  guilty  or  not  guilty,  and  need  not  charge  the 
jury  that  it  may  bring  in  one  of  the  two  above- 
mentioned  verdicts  or  a  verdict  of  "guilty  of 
larceny." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  1801.  1938;  Dec.  Dig.  f 
798%;*  Indictment  and  Information,  Cent 
Dig.  Si  384-400;  Dec.  Dig.  |  126.*)- 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  Evangeline;  B.  H.  Pavy, 
Judge. 

Fabius  Fuselier  was  convicted  of  burglary 
and  larceny,  and  appeals.  Affirmed. 

E  B.  Dubuisson,  of  Opelousas,  for  appel- 
lant R.  G.  Pleasant  Atty.  Gen.,  and  R.  Lee 
Garland,  Dist  Atty.,  of  Opelousas  (G.  A. 
Gondran,  of  DonaldsonviUe,  of  counsel),  for 
the  State. 

BREAUX,  a  J.  The  defendant  was  found 
guilty  of  burglary  and  larceny,  and  sen- 
tenced for  a  term  of  two  years  at  hard  labor 
in  the  penitentiary. 

On  the  trial  the  judge,  in  instructing  the 
Jury,  informed  them  as  part  of  his  charge 
that  they  could  find  one  of  two  verdicts,  viz.: 
Guilty  or  not  guilty. 

Thereupon  counsel  representing  the  accused 
requested  the  court  to  charge  that  the  jury 
could  find  the  defendant  guilty  as  charged,  or 
guilty  of  larceny,  or  not  guilty. 

The  trial  judge  refused  to  change  his 
charge  as  requested  by  counsel  for  defend- 
ant and  cited  State  v.  Heloise  Carriere,  127 
La.  1030,  54  South.  339,  in  support  of  his  rul- 
ing. -The  defendant  thereupon  excepted  to 
the  charge  on  this  particular  point 

There  is  unavoidably  similarity  between 
the  charging  part  of  the  indictment  In  the 
decision  before  cited  and  that  in  the  indict- 
ment In  the  present  case. 

The  two  crimes  denounced  are  practically 
the  same. 

No  question  but  that  the  rulings  in  the 
cited  case  and  the  present  case  are  absolutely 
similar  to  all  Intents  and  purposes. 

The  only  possibility  of  a  change  would  be 
by  recalling  and  setting  aside  the  former  de- 
cision as  a  precedent  which  has  heretofore 
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received  the  unanimous  approval  of  the 

court 

The  question  arises:  Is  the  question  of  suf- 
ficient importance  or  has  such  a  departure 
been  made  as  to  require  the  overruling  the 
prior  decree? 

We  are  not  of  that  opinion. 

The  question  here  has  several  times  re- 
ceived consideration  directly,  and  In  some 
cases  the  principles  here  have  been  touched 
upon;  although  they  are  not  directly  in 
point,  they  establish  the  correctness  of  the 
position  In  the  cited  cases. 

There  Is  no  necessity  of  retracing  steps  on 
this  question  In  jurisprudence,  nor  of  setting 
aside  decisions.  This  court  is  committed  to 
the  proposition  that  the  act  denounced  here 
is  denounced  as  one  crime,  Indictable  in  one 
count 

It  was  said  in  the  case  of  the  State  v. 
Thomas,  28  La.  Ann.  171,  that  the  charge  Is 
not  objectionable  that  confines  the  possibility 
of  finding  the  accused  guilty  of  one  crime. 
The  court,  In  the  last-cited  case,  laid  down 
the  rule  that  the  charge  was  not  prejudicial ; 
but  it  also  found  in  effect  that  the  instruc- 
tion could  be  limited  to  one  crime,  that  is,  to 
burglary,  and  not  to  two,  burglary  and 
larceny. 

In  State  v.  Johnson,  84  La.  Ann.  49,  in 
which  the  defendant  was  charged  with  en- 
tering and  stealing,  the  court  held  that  the 
offense  Is  "single,"  "being,"  to  quote  from 
the  decision,  "burglary  committed  in  a  par- 
ticular manner" ;  that  is,  burglary  by  break- 
ing and  entering  and  stealing. 

If  the  offense  Is  "single,"  it  follows  neces- 
sarily that  there  was  no  necessity  of  charg- 
ing as  in  the  case  of  a  dual  offense:  Bur- 
glary as  denounced  and  larceny  as  denounced 
in  the  different  statutes  upon  the  subject 

The  last-cited  case  is  well  sustained  by  a 
number  of  decisions  and  the  opinion  of  com- 
mentators and  law-writers. 

Again,  in  the  case  of  State  v.  Perry,  116 
La.  231,  40  South.  686,  similar  view  is  ex- 
pressed, and  conclusion  is  reached  as  above 
expressed.  See,  also,  State  v.  Carriere,  127 
La.  1030,  64  South.  339. 

We  are  not  impressed  by  the  dicta  in  State 
v.  Roberson,  48  La.  Ann.  1026,  20  South.  166, 
nor  in  State  v.  Ford,  80  La.  Ann.  311,  in 
which  it  is  stated  that  In  the  statute  de- 
nouncing the  crime  with  which  the  defendant 
is  charged,  the  crime  of  larceny  is  not  de- 
nounced in  the  manner  and  form  required. 
They  are  not  absolutely  contrary  to  the 
views  we  express  here,  although  they  do  not 
agree  with  some  of  the  decisions  we  have 
cited.  We  deem  it  conservative  to  adhere  to 
the  more  recent  decisions  on  the  subject 
which  we  have  cited  above. 

While  the  crime  of  larceny  is  not  denounc- 
ed in  the  statute  under  which  the  defend- 
ant was  indicted,  it  has  been  held  that  it  will 
be  treated  as  one  crime,  and  that  there  is 
no  necessity  of  charging  as  to  both  larceny 


and  burglary.  It  may  be  charged  In  one 
count  and  treated  as  one  in  the  trial,  and  it 
follows  that  the  instructions  may  be  equally 
as  limited. 

For  reasons  stated,  the  judgment  is  af- 
firmed. 

PROVOSTT,  J.,  being  absent  on  account  of 
illness,  takes  no  part. 
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No.  20,406. 


SMITH  v.  O'REILLY  ELEVATOR  CO., 
Limited. 

(Supreme  Court  of  Louisiana.    Feb.  16,  1914.) 

(Syllabus  by  the  Oourt.) 

Appiax  and  Eebor  (§  396*)— Citation  or  Ap- 
pkal — Dismissal. 

The  omission  of  appellant  to  ask  for  a  ci- 
tation of  appeal,  and  to  have  the  same  served 
on  the  appellee,  when  the  order  of  appeal  was 
granted  on  motion  In  open  court  at  a  term  sub- 
sequent to  that  at  which  the  judgment  was 
rendered  and  signed,  is  fatal  to  the  appeal, 
which  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  2099,  2102,  2104,  2160; 
Dec.  Dig.  |  396.*] 

Appeal  from  Civil  District  Court  Par- 
ish of  Orleans ;  Porter  Parker,  Judge. 

Action  by  Widow  Mary  Smith  against  the 
O'Reilly  Elevator  Company,  Limited.  From 
judgment  of  dismissal,  plaintiff  takes  devolu- 
tive appeal.   Appeal  dismissed. 

Frank  R.  Davenport  and  Louis  R.  Hoover, 
both  of  New  Orleans,  for  appellant  Mc- 
Closkey  &  Benedict  of  New  Orleans,  for  ap- 
pellee. 

On  Motion  to  Dismiss  Appeal. 

LAND,  J.  Judgment  in  favor  of  the  de- 
fendant dismissing  plaintiff's  suit  was  read 
and  signed  in  open  court  on  January  21, 1913. 

On  December  6,  1913,  by  motion  made  in 
open  court  plaintiff  obtained  an  order  for  a 
devolutive  appeal  from  said  judgment  and 
on  December  10,  1913,  perfected  said  appeal 
by  filing  bond  in  the  sum  fixed  by  the  court. 

Defendant  has  moved  to  dismiss  the  appeal 
on  the  grounds  that  no  citation  of  appeal  was 
ever  prayed  for  by  the  appellant  or  Issued  or 
served  herein,  and  that  as  the  motion  for  ap- 
peal was  granted  at  a  subsequent  term  of  the 
court  citation  to  the  appellee  was  essential. 

By  Act  No.  4  of  1896,  p.  6,  the  terms  of  the 
civil  district  court  for  the  parish  of  Orleans 
begin  on  October  16th,  and  terminate  at  the 
end  of  June,  of  each  year.  Hence  the  motion 
for  the  appeal  was  filed  at  the  next  term  of 
the  court  The  record  does  not  show  that  the 
appellant  prayed  for  citation  to  the  appellee, 
or  that  the  latter  was  cited. 

It  Is  well  settled  that,  when  an  appeal  is 
taken  at  a  subsequent  term,  the  appellee  must 
be  cited.  McGaw  v.  O'Bierne,  124  La.  989, 
50  South.  819 ;  Gagneaux  v.  Desonler,  109  La. 
460,  33  South.  661;  Wheeler  &  Pierson  v. 
Peterkin  et  al.,  38  La.  Ann.  663 ;  Trousten  & 
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No.  20,827. 
STATE  v.  ADDISON. 


(Supreme  Court  of  Louisiana.    Feb.  2,  1914. 
Rehearing  Denied  March  2,  1914.) 

(SyUabut  by  the  Court.) 

t  BaiBEBT  (|  1*)— Municipal  Officer— Po- 
lice JtJBOB. 

In  any  contingency  in  which  a  police  juror 
may  be  called  on  to  act,  in  his  capacity  as  such, 
whether  with  respect  to  a  legal  ordinance  or 
one  that  is  illegal,  an  ordinance  that  is  pend- 
ing or  one  that  is  in  contemplation,  he  has  a 
duty  to  perform,  and  he  is  under  the  dominion 
of  Act  No.  78  of  1890,  which  declares  that  any 
officer,  state,  parochial,  or  municipal,  who  shall 
receive  any  money,  bribe,  present,  reward, 
promise,  contract,  obligation,  or  security  with 
the  intent  to  be  induced  or  influenced  to  vote 
or  exercise  any  power  in  him  vested,  or  to  per- 
form any  duty  of  him  required,  with  partiality 
or  favor,  shall  be  guilty  of  the  crime  or  bribery. 

[Ed.  Note.— For  other  cases,  see  Bribery,  Cent 
Dig.  H  2,  8;  Dec.  Dig.  ft  1*] 

2.  JuBY  (IS  85,  103*)  —  Disqualification  — 
Opinion — Discretion. 
The  fact  that,  upon  bis  voir  dire,  a  person 
called  to  serve  on  a  jury  answers*  that  he  has 
received  an  impression,  or  has  formed  an  opin- 
ion about  the  case,  from  what  he  has  heard  and 
read,  will  not  of  necessity  disqualify  him,  where, 
upon  further  examination,  he  states  that  his 
impression  or  opinion  will  readily  yield  to  evi- 
dence that  may  be  adduced  on  the  trial,  and 
that  he  feels  that  he  can  find  a  verdict  upon 
such  evidence  and  the  law  as  he  may  bear  it  on 
the  trial  The  question  presented  in  such  cases 
is  left  largely  to  the  discretion  of  the  trial  judge, 
who  is  in  a  better  position  to  decide  it  * 

(Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  U  405,  444,  456,  460,  461-479,  497;  Dec. 
Dig.  H  85,  103.*] 

8.  Criminal  Law  ({  1166%*)  —  Appeal  — 
Gbound  fob  Rbvebsal— Disqualification 

OF  JUBOB. 

A  bill  of  exception  to  the  overruling  of  de- 
fendant's challenge,  for  cause,  of  a  person  pre- 
sented as  a  juror,  should  show  that  defendant 
was  compelled  to  accept  the  juror  by  reason  of 
the  previous  exhaustion  of  his  peremptory  chal- 
lenges, or  that  he  was  thereafter  compelled  to 
accept  an  objectionable  juror  because  of  the 
exhaustion  of  such  challenges. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8114-3123;  Dec  Dig.  f 
1166%.*) 

4.  Criminal  Law  (§  829*)— Refusal  of  In- 
structions Covered. 

Special  instructions  to  the  jury  are  proper- 
ly refused  when  they  have  been  covered  by  the 
general  charge  given  by  the  trial  judge. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2011 ;  Dec.  Dig.  |  829.*] 

5.  Criminal  Law  (|  1158*)— Appeal— Denial 
of  New  Tbial— Disqualification  of  Ju- 
bob— Evidence. 

An  attack  upon  a  verdict  of  conviction,  up- 
on the  ground  that,  since  its  rendition,  defend- 
ant has  discovered  that  one  of  the  jurors  bad, 
before  being  selected,  given  utterance  to  expres- 
sions indicating  prejudice  against  defendant  and 
the  intention  to  vote  for  his  conviction,  should 
he  sustained  by  satisfactory  evidence,  and  wbere 
the  evidence  is  conflicting,  and  the  trial  judge 


refuses  the  new  trial,  this  court  will  not  readily 
reverse  his  ruling. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  3081-8086,  3070,  8071,  8074; 
Dec  Dig.  f  1158.*] 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Vernon;  James  Q.  Palmer, 
Judge. 

Thomas  J.  Addison  was  convicted  of  brib- 
ery, and  appeals.  Affirmed. 

'Lee,  Hardin  &  Atkinson,  of  Leesville,  and 
Murff,  Roberts  &  Thurber,  of  Shreveport,  for 
appellant  R,  G.  Pleasant,  Atty.  Gen.,  and 
W.  M.  Lyles,  Dist  Atty.,  of  Leesville  (G.  A 
Gondran,  of  Donaldsonville,  of  counsel),  for 
the  State. 

MONROE,  J.  Defendant  was  convicted 
under  an  indictment  which  charges  that  hej— 

"while  serving  as  a  duly  qualified  and  elected 
member  of  the  police  jury  of  Vernon  parish,  La., 
did  willfully  and  feloniously,  and  with  intent  to 
be  feloniously  and  corruptly  induced  and  influ- 
enced to  exercise  and  perform  his  duties  as  a 
police  juror  with  partiality  and  favor,  then  and 
there  willfully  and  feloniously  accept  and  re- 
ceive the  sum  of  $250  from  W.  W.  Thompson 
as  a  bribe  and  with  the  felonious  intent  of 
being  induced  and  influenced  to  perform  and 
exercise  his  duties  as  a  police  juror  with  par- 
tiality and  favor,  and  that  the  said  sum  of  $250 
was  feloniously  received  and  accepted  by  the 
said  T.  J.  Addison  as  a  bribe  for  keeping  the 
police  jury  from  letting  any  contract  for  the 
estimating  of  the  timber  of  Vernon  parish,  at 
the  October  meeting  of  said  police  jury,  contra- 
ry to  the  form  of  the  statutes,1'  etc 

[1]  1.  Defendant's  first  bill  of  exception 
was  reserved  to  the  overruling  of  a  motion  to 
quash  the  indictment,  on  the  ground  that  it 
sets  forth  the  violation  of  no  law  of  the 
state. 

Section  1  of  Act  78  of  1890  reads: 

"That  any  person  who  shall  directly  or  in- 
directly offer  or  give  any  sum  or  sums  of  mon- 
ey, bribe,  present  reward,  promise  or  any  other 
thing  to  any  officer,  state,  parochial  or  munici- 
pal, or  to  any  member  or  officer  of  the  Gen- 
eral Assembly,  with  intent  to  induce  or  influ- 
ence such  officer  or  member  of  the  General  As- 
sembly to  appoint  any  person  to  office,  to  vote 
or  exercise  any  power  in  him  vested,  or  to  per- 
form any  duty  of  him  required  with  partiality 
or  favor,  the  person  giving  or  offering  to  give, 
directly  or  indirectly,  and  the  officer  or  member 
of  the  General  Assembly  so  receiving,  or  agree- 
ing to  receive,  any  money,  bribe,  present  re- 
ward, promise,  contract  obligation  or  security, 
with  the  intent  or  for  the  purpose  or  considera- 
tion aforesaid,  shall  be  guilty  of  bribery  and, 
on  conviction  thereof.   *   *  * " 

The  court,  after  referring  to  the  act  of 
1878  (Act  No.  59  of  1878,  f  7),  ruled  as  fol- 
lows: 

"The  indictment  with  proper  averments, 
charges  the  defendant  as  being  a  parochial  of- 
ficer, and,  as  such,  with  receiving  from  W.  W. 
Thompson  the  sum  of  $250,  as  a  bribe,  to  vote, 
with  partiality  and  favor,  against  having  the 
timber  of  Vernon  parish  estimated,  or,  in  oth- 
er words,  to  prevent  the  police  jury  from  having 
such  estimation  of  timber  made.  The  court  is 
of  opinion  that  the  averments  in  the  indictment 
charge  an  offense  as  denounced  by  the  statute 
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above  referred  to,  and  therefore  overruled  the 
motion  to  quash." 

The  contention  of  defendant's  counsel  Is 
set  forth  in  their  brief  substantially  as  fol- 
lows: 

"Act  No.  78  of  1890  was  intended  to  punish 
officers  for  receiving  bribes  to  discharge,  with 
partiality  and  favor,  the  duties  required  of 
them,  in  their  official  capacities.  There  are 
three  things  absolutely  necessary:  First.  He 
must  receive  the  bribe  to  act  with  partiality  and 
favor.  Second.  He  must  act,  or  agree  to  act, 
with  partiality  and  favor.  Third.  The  act  or 
duty  he  is  to  perform  must  be  one  required  of 
him  in  his  official  capacity." 

The  argument,  then,  Is  that,  whilst  the  bill 
charges,  in  general  terms,  that  defendant 
received  the  bribe  to  discharge  his  duty 
as  police  juror,  with  partiality  and  favor, 
that  general  charge  is  controlled  by  the  par- 
ticular charge  that  he  "received  said  bribe 
to  keep  the  police  Jury  from  letting  any  con- 
tract for  the  estimating  of  the  timber  of 
Vernon  parish,  at  the  October  meeting  of 
said  police  Jury";  that  It  is  not  alleged  "how 
he  was  to  keep  the  police  Jury  from  letting 
the  contract";  or  "that  his  act  in  so  doing 
was  done  with  partiality  or  favor";  or  that 
"to  keep  or  not  to  keep  the  police  Jury  from 
letting  the  contract  was  a  duty  required  of 
him  as  an  officer."  To  constitute  bribery  "In 
an  officer,"  the  argument  continues,  "for  the 
discharge  of  a  duty  required  of  him.  It  must 
not  only  be  alleged,  but  it  must  appear,  in 
law,  to  be  In  the  performance  of  a  duty  re-" 
quired  of  him,  under  the  law,  as  such  officer. 
Not  only  did  the  bill  fall  to  allege  this  ma- 
terial fact,  but,  on  the  face  of  the  bill,  it  is 
absolutely  clear  that  there  is  no  such  duty 
as  estimating  the  timbered  lands  of  a  parish 
imposed  by  law  on  the  police  Jury  of  the 
parish.  There  is  no  law  authorizing  any 
such  act,  and  therefore,  whatever  may  have 
been  his  acts,  he  was  not  acting  in  the  pur- 
view of  any  duty  required  of  him  by  virtue 
of  his  office,  and  therefore  does  not  fall  with- 
in the  statute." 

The  police  Juries  are  authorized  by  law 
"to  lay  such  taxes  as  they  may  judge  neces- 
sary to  defray  the  expenses  of  their  respec- 
tive parishes"  (R.  S.  8  2743);  and  they  are 
also  constituted  boards  of  reviewers,  with 
power  to  review  the  action  of  the  assessors, 
upon  the  complaints  of  taxpayers,  in  par- 
ticular cases  (Act  No.  170  of  1898,  88  23  and 
24).  To  discharge,  Intelligently,  either  of  the 
functions  mentioned,  they  must  be  Informed, 
from  some  source,  of  the  value  of  the  prop- 
erty which  is  subject  to  the  jurisdiction  thus 
conferred  upon  them,  and  we  find  no  law 
which  denies  them  the  right  to  obtain  such 
information  elsewhere  than  from  the  asses- 
sors or  the  taxpayers.  It  is,  however,  wholly 
immaterial,  for  the  purposes  of  the  question 
here  presented,  whether  or  not  the  police 
jury  had  any  duty  to  perform  in  the  matter 
of  ascertaining  the  value  of  the  timber  in 
Vernon  parish.   The  law  makes  it  a  crime 


for  a  member  of  such  a  body  to  receive 
any  bribe,  present,  reward,  promise,  or  other 
thing,  with  intent  to  be  induced  or  influenced 
to  vote  or  exercise  any  power  in  him  vested, 
or  to  perform  any  duty  of  him  required,  with 
partiality  or  favor.  And  the  indictment 
charges  that  defendant  "did  willfully  and 
feloniously,  and  with  intent  to  be  felonious- 
ly and  corruptly  induced  and  influenced  to 
exercise  and  perform  bis  duties  as  a  police 
Juror,  with  partiality  and  favor.  *  *  * 
accept  and  receive  the  sum  of  $250  from  W. 
W.  Thompson,"  etc.,  after  which  there  fol- 
lows the  specification: 

"That  the  said  sum  of  $250  was  feloniously  re- 
ceived and  accepted  by  the  said  T.  J.  Addison 
as  a  bribe  for  keeping  the  police  jury  from  let- 
ting any  contract  for  the  estimating  of  the  tim- 
ber of  Vernon  parish,  at  the  October  meeting  of 
said  police  jury,"  etc. 

Defendant  being  a  member  of  the  police 
Jury,  it  was  his  duty  to  participate  in  its 
deliberations  concerning  any  measure  pend- 
ing before  it;  and  if,  in  his  judgment,  the 
adoption  of  the  measure  was  within  the  pow- 
er conferred  on  that  body  and  was  likely  to 
conduce  to  the  welfare  of  the  parish,  it  was 
his  duty  to  vote  for,  and  use  his  influence  to 
facilitate,  its  adoption.  But  if,  in  his  judg- 
ment, the  adoption  of  the  measure  was  not 
within  the  power  of  the  police  Jury,  or  would 
not  conduce  to  the  welfare  of  the  parish,  it 
was  his  duty  to  vote,  and  use  his  Influence, 
to  prevent  its  adoption.  Beyond  that,  if,  in 
his  capacity  as  a  police  Juror,  he  conceived 
the  idea  of  introducing  a  particular  measure, 
as,  for  instance,  an  ordinance  for  the  letting 
of  a  contract  for  the  estimating  of  the  tim- 
ber of  the  parish,  or  if  it  came  to  his  knowl- 
edge that  the  introduction  of  such  a  measure 
was  contemplated  by  some  other  member,  his 
duty  was  the  same  as  though  the  measure 
had  been  introduced;  that  is  to  say,  if  be 
believed  it  to  be  good  and  within  the  power 
of  the  police  jury,  he  should  give  it  his  sup- 
port, and,  if  he  believed  otherwise,  he  should 
oppose  its  Introduction  and  adoption.  In 
any  contingency,  therefore,  in  which  he  might 
be  called  on  to  act  in  his  capacity  of  police 
Juror,  whether  with  respect  to  a  legal  or  an 
illegal  ordinance,  or  to  an  ordinance  pending 
or  in  contemplation,  he  had  a  duty  to  per- 
form, and  he  was  under  the  dominion  of  a 
law  which  declares  that  any  officer,  such  as 
he,  who  shall  receive  any  money,  etc.,  with 
the  intent  to  be  induced  or  influenced  "to 
vote  or  exercise  any  power  in  him  vested 
or  to  perform  any  duty  of  him  required,  with 
partiality  or  favor,"  shall  be  guilty  of  the 
crime  of  bribery.  As  supporting  the  view 
thus  stated,  we  are  referred  by  the  learned 
counsel  for  the  state  to  the  case  of  State  v. 
Ellis,  33  N.  J.  Law,  102,  97  Am.  Dec.  707,  In 
which  it  was  held  that : 

An  "offer  of  money  to  a  member  of  the  com- 
mon council  of  the  city  to  vote  in  favor  of  an 
application  for  leave  to  lay  a  railroad  track 
along  one  of  the  streets  of  die  city  is  bribery. 
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whether  or  not  the  council  had  authority  to 
make  the  grant." 

And  to  the  case  entitled  In  re  Bozeman, 
42  Kan.  451,  22  Pac.  628,  In  which  it  was 
held  that: 

"The  offense  of  attempting  to  hribe  is  com- 
plete when  an  offer  is  made,  although  *  *  • 
not  within  the  jurisdiction  of  the  officer." 

In  State  v.  McCrystol,  43  La.  Ann.  914,  9 
South.  922,  this  court  held  that: 

"An  information  charging  an  attempt  to 
bribe  a  juror,  in  the  language-  of  the  statute, 
specifying  the  particular  juror,  and  the  nature 
of  the  bribe  offered,  and  setting  forth  the  un- 
lawful intent,  conforms  to  all  the  requirements 
of  criminal  pleading." 

In  the  body  of  the  opinion  in  the  case  thus 
cited  It  was  said: 

"The  information  sets  forth  the  offense  in  the 
substantial  words  of  the  statute.  It  specifies 
the  nature  of  the  offer  to  bribe  a  named  juror 
by  promising  to  give  him  the  sum  of  $500,  and 
the  object,  vis.,  to  induce  him  to  favor  the  de- 
fendant in  the  particular  cause  in  which  he  was 
summoned,  by  performing  his  functions  as  a 
juror  with  favor  and  partiality  toward  him.  We 
fail  to  see  any  lack  of  certainty  in  the  charge, 
or  any  failure  to  apprize  the  defendant  fully  of 
the  nature  and  scope  of  the  accusation  he  had 
to  meet." 

And  so  we  say  here,  for  the  indictment  In 
this  case  sets  forth  the  offense  substantially 
in  the  language  of  the  act  of  1890. 

[2,  3]  2.  Bills  of  exception  were  received  to 
the  overruling  of  defendant's  challenges,  for 
cause,  of  R.  J.  McAlpln  and  C.  L.  Millican, 
who  were  called  to  serve  as  Jurors,  and  de- 
fendant expended  two  of  his  peremptory 
challenges  in  order  to  keep  them  off  the  Jury, 
and  eventually  (as  his  counsel  says,  though 
it  should  have  been  in  the  bill  of  exception) 
exhausted  all  of  his  peremptory  challenges. 
We  find,  upon  an  examination  of  McAlpln's 
testimony,  given  on  his  voir  dire,  that  he 
stated  that  he  had  heard  the  case  discussed 
by  a  number  of  parties ;  that  he  had  an  opin- 
ion, and  would  go  into  the  jury  box  with  it 
He  was  then  asked  by  the  same  counsel  (rep- 
resenting defendant): 

"If  you  are  sworn  as  a' juror  in  this  case,  and 
no  evidence  introduced  at  all  in  the  matter,  you 
would  have  an  opinion,  based  on  what  infor- 
mation you  now  have?  •  *  *  A  No,  sir;  I 
would  not,  in  a  case  of  that  kind.  Q.  You  could 
not  render  a  verdict  of  any  kind;  you  would 
neither  acquit  nor  convict?  A.  I  would  not  feel 
like  doing  either.  Q.  It  would  take  a  lot  of  ev- 
idence to  remove  the  opinion  you  now  have  in 
your  mind?  A.  Yes,  sir.  Q.  Are  you  a  man 
that,  once  yon  form  an  opinion,  that  opinion 
is  pretty  well  fixed?  A.  When  I  form  an  opin- 
ion on  what  I  hear  about  a  thing.  Q.  And 
when  you  have  formed  that  opinion,  it  is  right 
hard  to  remove?  A  It  would  take  evidence  to 
change  it.  *  *  *  Q.  Then  you  have  your 
opinion,  one  way  or  the  other,  and  it  is  already 
fixed?  A.  From  what  I  have  heard.  Q.  Not 
so  fixed  that  it  could  not  be  changed  by  evi- 
dence?  A  No,  sir." 

Cross-examination  by  the  Judge: 

"Q.  In  your  examination  by  the  district  attor- 
ney, you  stated  the  opinion  that  you  formed, 


that  you  now  have,  that  you  could  lay  it  aside 
and  try  the  defendant  wholly  on  the  law  and 
the  evidence  adduced  on  the  trial,  did  you?  A. 
Yes,  sir.  Q.  Is  that  a  fact?  A  Yes,  sir.  Q. 
Have  you  any  interest,  one  way  or  the  other, 
either  directly  or  indirectly,  in  the  outcome  of 
this  prosecution?  A  No,  sir.  Q.  Have  you 
any  bias  or  prejudice  either  for  or  against  the 
defendant?  A.  No,  sir.  Q.  Have  you  talked  to 
any  of  the  witnesses  in  this  case?  A.  No,  sir ; 
I  don't  think  I  have ;  I  don't  know  of  any.  Q. 
Is  it  an  opinion  in  your  mind  or  is  it  an  im- 
pression? A.  I  think  it  is  an  opinion,  the  way 
that  I  judge  it  to  be.  O.  Is  that  based  on  facts 
or  upon  rumors?  A  It  is  on  what  I  have  heard  ; 
what  I  have  read  in  the  newspapers  and  heard 
discussed  in  town.  Q.  Would  that,  whether 
opinion  or  impression,  readily  or  easily  yield  to 
sworn  testimony  that  is  adduced  on  the  trial? 
A  Yes.  sir.  Q.  Would  that  opinion  affect  you 
in  a  fair  and  just  consideration  of  the  testimony 
that  will  be  adduced  on  the  trial  of  this  case? 
A  No,  air." 

The  main  objection  to  Millican  seems  to 
have  been  that  he  admitted  that  he  and 
Thompson  (the  prosecuting  witness,  who  Is 
a  millman)  were  close  friends,  and  that  some 
impression  had  been  made  upon  his  mind 
by  what  Thompson  and  others  had  told  him. 
He  further  testified,  however,  that  he  had  no 
bias  or  prejudice  in  the  matter;  that  his  im- 
pression, or  opinion,  would  readily  yield  to 
testimony;  that  he  could  totally  disregard  It 
If  chosen  as  a  juror;  that  he  had  not 
thought  much  about  what  he  had  heard ;  that 
it  did  not  make  much  of  an  impression;  and 
that  it  would  not  be  considered  in  compari- 
son to  testimony  that  might  be  adduced  on 
the  trial. 

Defendant's  counsel  say  (referring  to  Mc- 
Alpln): 

"It  is  true  that  the  juror  said  •  *  •  his 
opinion  would  yield  to  evidence,  and  he  felt  that 
he  would  be  a  fair  and  impartial  juror,  but  we 
must  go  further  than  that;  to  leave  it  to  the 
opinion  of  the  juror  as  to  whether  he  is  fair  or 
unfair,  biased  or  unbiased,  etc.,  while  it  has  oft- 
en been  done,  is  dangerous.  The  court  should 
consider  the  facts  surrounding  the  juror,  his 
knowledge  of  the  facts,  etc.,  and  be  its  own 
judge  as  to  whether  he  is  a  fair  juror  or  not." 

And  that  is  what  happened;  the  question 
was  left  to  the  judge  of  the  district  court, 
not  to  the  Juror,  and  the  judge  decided  that 
he  was  a  competent  juror.  He  was  in  a  bet- 
ter position  to  give  the  decision  than  we  are; 
but,  with  such  information  as  the  transcript 
affords,  we  agree  with  the  trial  Judge. 
Knowledge  of  public  events,  happening  in 
communities,  and  even  throughout  the  world, 
reaches  the  better  class  of  citizens,  through 
the  newspapers  or  otherwise,  and  the  in- 
formation creates  an  impression  upon  the 
mind,  or  an  opinion,  but  the  individual  of 
average  Intelligence  Is  not  apt  to  accept  mere 
rumor,  or  a  newspaper  "story,"  for  the  whole 
truth,  and  is  easily  disabused  of  such  im- 
pressions or  opinions  when  confronted  with 
evidence  from  authentic  sources.  The  trou- 
ble in  connection  with  the  selection  of  ju- 
rors seems  to  be  that  they  are  unaccustomed 
to  the  ways  and  the  terminology  of  the  legal 
fraternity,  are  embarrassed  by  the  positions 
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In  which  they  are  placed,  the  questions  which 
they  only  partly  understand,  and  their  limit- 
ed vocabularies,  and  many  of  them,  being  un- 
able to  put  their  own  ideas  into  words,  ac- 
cept the  suggestions  contained  in  the  ques- 
tions that  are  propounded  to  them  In  de- 
spair of  doing  better  for  themselves.  The 
question  here  presented  has  been  frequently 
decided  by  this  court  as  it  has  been  decided 
in  this  case,  and  we  have  frequently  held 
that  the  question  of  the  competency  of  a  Ju- 
ror is  left  largely  to  the  discretion  of  the 
trial  judge.  State  v.  Johnson  et  el.,  38  La. 
Ann.  688;  State  v.  Mayfleld,  104  La.  173,  28 
South.  997;  State  v.  Hebert,  104  La.  227,  28 
South.  898;  State  v.  Bouvy,  124  La.  1055,  50 
South.  849. 

The  examination  of  Mlllican  differed  from 
that  of  McAlpin  in  that  he  was  a  close 
friend  of  the  prosecuting  witness,  Thompson, 
and  had  been  told  by  Thompson  of  what  had 
happened  between  him  and  the  defendant, 
and,  like  McAlpin,  he  had  received  informa- 
tion from  other  sources.  His  testimony, 
however,  reads  like  that  of  a  candid  and 
truthful  man,  and  he  states  that  he  had  not 
thought  much  about  what  he  had  heard;  that 
it  had  not  made  much  of  an  impression  on 
his  mind;  and  that  such  impression  as  had 
been  made  would  yield  readily  to  testimony 
that  might  be  adduced.  It  may  be  added 
that  both  McAlpin  and  Mlllican  were  chal- 
lenged, peremptorily,  by  defendant,  after  his 
challenges,  for  cause,  had  been  overruled, 
and  they  did  not  serve  on  the  Jury  by  which 
defendant  was  tried.  We  may  further  add 
that,  whilst  we  learn  from  the  brief  of  de- 
fendant's counsel,  and  from  a  casual  state- 
ment made  by  him  In  giving  certain  testimo- 
ny, that  defendant  eventually  exhausted  his 
peremptory  challenges,  we  find  no  intimation 
anywhere  that  he  needed  any,  after  they 
were  exhausted;  hence  there  is  no  disclosure 
of  injury  resulting  from  the  ruling  in  the 
two  cases  above  considered,  even  If  that  rul- 
ing were  found  to  have  been  erroneous,  and 
we  are  not  prepared  to  say  that  such  error 
would  call  for  the  setting  aside  of  the  con- 
viction. Marr*s  Cr.  Jur.  of  La.  pi  541,  8  326; 
State  v.  Woods,  112  La.  622,  623,  36  South. 
626. 

[4]  3.  Defendant  excepted  to  the  refusal  of 
the  court  to  give  special  charges  to  the  fol- 
lowing effect: 

(a)  That  if  the  Jury  found  that  defendant 
was  approached  upon  the  subject  and  induc- 
ed to  accept  a  bribe  for  the  purpose  of  catch- 
ing him,  and  that  he  allowed  himself  to  be 
so  induced  solely  for  the  purpose  of  entrap- 
ping and  punishing  the  bribe  giver,  they 
should  bring  in  a  verdict  of  acquittal. 

(b)  That,  In  order  to  convict,  under  Act 
No.  78  of  1890,  for  receiving  a  bribe  to  affect 
his  official  action,  It  must  be  alleged  and 
proved  that  such  action  was  required  of  de- 
fendant, by  law,  in  his  capacity  as  a  police 
Juror;  and 


(c)  That  he  received  the  bribe  for  the  pur- 
pose of  influencing  him  to  discharge  the  du- 
ties imposed  on  him  In  a  partial  and  favora- 
ble manner;  and  that,  if  the  jury  found  that 
defendant  received  the  bribe  to  do  an  act 
which  showed  no  favoritism  or  partiality  and 
was  just,  right,  and  lawful,  they  should  bring 
In  a  verdict  of  acquittal. 

(d)  That  if  the  jury  found  that  defendant 
received  the  money  apparently  as  a  bribe, 
with  no  intention  of  allowing  it  to  influence 
him,  or  of  appropriating  it.  to  his  own  use, 
but  solely  for  the  purpose  of  laying  a  trap 
for  the  bribe  giver  and  of  furnishing  evi- 
dence against  him,  they  should  acquit  de- 
fendant 

(e)  That,  if  the  jury  entertained  a  reason- 
able doubt  as  to  whether  defendant  received 
the  bribe  with  evil  intent  or  with  intent  to 
lay  a  trap  for  the  bribe  giver,  they  should 
give  him  the  benefit  of  such  doubt  and  acquit 
him. 

We  find  the  requested  charges  (save  that 
contained  In  the  concluding  paragraph  of 
charge  "c")  incorporated,  substantially,  and 
as  it  appears  to  us  lucidly,  in  the  able  and 
exhaustive  general  charge  given  by  the  learn- 
ed trial  Judge,  and  we  do  not  find  that  de- 
fendant has  any  just  cause  of  complaint 
that  they  were  not  given  In  the  precise  form 
In  which  they  were  tendered. 

[I]  4.  In  his  motion  for  new  trial,  defend- 
ant set  up  the  various  grounds  which  have 
been  here  considered,  and  some  others  which 
have  not  been  Insisted  on  in  this  court.  The 
only  matter  not  considered,  and  still  insisted 
on,  is  the  following,  to  wit:  That  John 
Pelt,  one  of  the  jurors  selected  from  the 
de  talibus  list,  was  biased  and  prejudiced 
against  defendant  and  had  formed  and  ex- 
pressed a  fixed  and  unyielding  opinion  against 
him;  that  he  had  openly  avowed  his  convic- 
tion that  defendant  was  guilty,  and  had  stat- 
ed that,  if  he  (Pelt)  could  get  on  the  jury,  he 
would  convict  him;  but  that,  on  his  voir  dire, 
he  had  answered,  positively  and  emphatical- 
ly, that  he  had  not  formed  an  opinion  and 
knew  of  no  reason  why  he  should  not  ren- 
der a  fair  and  impartial  verdict. 

In  support  of  the  foregoing  allegations,  de- 
fendant filed  the  affidavits  of  D.  E.  Dykes 
and  W.  H.  Bridges,  and  there  was  considera- 
ble testimony  taken  on  the  hearing  of  the 
motion  for  new  trial,  concerning  which  the 
trial  judge  has  said: 

"The  ninth  ground  was  overruled,  because, 
after  bearing  the  testimony  thereon,  the  court 
was  clearly  of  the  opinion  that  the  charge 
against  the  juror  John  Pelt  was  wholly  false." 

Our  reading  of  the  testimony  has  failed 
to  satisfy  us  that  the  Judge  erred  in  the  con- 
clusion stated,  and  we  are  of  opinion  that 
an  attack  upon  a  verdict  of  conviction,  upon 
the  ground  relied  on  by  defendant,  should  be 
sustained  by  satisfactory  evidence,  and  that 
when  the  evidence  Is  conflicting,  and  the 
judge  a  quo,  after,  due  consideration  of  it. 
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refuses  the  new  trial,  this  court  should  not 
readily  reverse  his  ruling.  Judgment  affirmed. 

PBOVOSTY,  J.,  being  absent  on  account  of 
illness,  takes  no  part. 


LINDSAY  v.  STATE. 
(Supreme  Court  of  Florida.    Feb.  11,  1914.) 

(Syllabus  by  the  Court.) 
L  Criminal  Law  (§  1178*)— Appeal— Assign- 
ments of  Ebbob— Brief. 

In  order  to  merit  consideration  by  this 
court,  assignments  of  error  must  be  argued,  un- 
less the  error  complained  of  is  so  glaring  or  pat- 
ent that  no  argument  is  needed  to  demon- 
strate it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  8011-3013;  Dec  Dig.  S 
1178.*] 

2.  Criminal  Law  (|  1178*)  —  Appbal  —  As- 
signments ok  Error  —  Denial  or  New 
Trial. 

Where  one  of  the  assignments  of  error  is 
based  upon  the  overruling  of  the  motion  for  a 
new  trial,  an  appellate  court  will  consider  only 
such  grounds  of  the  motion  as  are  argued. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3011-3018;  Dec.  Dig.  | 
117a*] 

8.  Assault  and  Battery  (§  66*)— Aggravat- 
ed Assault  —  Elements  of  Offense  — 
"Deadly  Weapon." 

The  crime  of  aggravated  assault  may  be 
committed  without  either  a  battery  or  a  wound- 
ing. The  gist  of  such  crime  consists  in  the  char- 
acter of  the  weapon  with  which  the  assault  is 
made.  A  large  stick  may  constitute  a  deadly 
weapon,  such  as  is  contemplated  in  section 
3228  of  the  General  Statutes  of  Florida  1906, 
defining  the  crime  of  aggravated  assault,  and 
providing  the  punishment  therefor. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  H  80,  81;  Dec.  Dig.  § 
66* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  3,  pp.  1863-1856;  vol.  8,  p.  7627.] 

4.  Criminal  Law  (§  863*)— Trial— Becall 
of  Jury— Additional  Instructions. 

The  trial  judge  has  the  power  to  recall  the 
jury  from  the  jury  room  and  give  them  addition- 
al instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  2065-2067;  Dec  Dig.  § 
863.*] 

5.  Conviction  Sustained. 

Evidence  examined,  and  found  sufficient  to 
support  the  verdict 

Error  to  Circuit  Court,  Santa  Bosa  Coun- 
ty; D.  J.  Jones,  Judge. 

Pleas  Lindsay  was  convicted  of  aggravated 
assault,  and  brings  error.  Affirmed. 

J.  T.  Wiggins,  of  Milton,  for  plaintiff  in  er- 
ror. T.  F.  West,  Atty.  Gen„  and  C.  O.  An- 
drews, Asst  Atty.  Gen.,  for  the  State. 

SHACKLEFOBD,  C.  J.  [1]  Pleas  Lindsay 
seeks  relief  here  from  a  conviction  of  the 
crime  of  aggravated  assault  Seven  errors 
were  assigned,  of  which  the  fifth  is  expressly 
abandoned,  and  the  seventh  is  not  argued, 
hence  must  be  treated  as  abandoned.  The 
second,  third,  and  fourth  assignments  may 
also  be  said  not  to  be  argued.  In  effect,  the 
defendant  simply  repeats  them  In  his  brief, 


and  submits  that  the  respective  rulings  upon 
which  they  are  based  were  and  are  errone- 
ous. We  have  repeatedly  held  that  where 
the  brief  for  the  plaintiff  in  error  contains 
simply  a  bare  statement  that  a  ruling  of  the 
trial  court  is  erroneous,  no  reasons  being 
given,  no  principles  of  law  stated,  and  no  au- 
thorities cited,  an  assignment  of  error  based 
upon  such  ruling  will  be  treated  as  aban- 
doned for  failure  to  argue  the  same,  un- 
less the  error  complained  of  is  so  glaring 
or  patent  that  no  argument  is  needed  to 
demonstrate  it  See  McCall  v.  State,  65 
Fla.  108,  46  South.  321,  wherein  prior  deci- 
sions of  this  court  will  be  found  cited;  At- 
lantic Coast  Line  B.  B.  Co.  v.  Dees,  56  Fla. 
127,  48  South.  28;  Smith  v.  State,  66  Fla.  66, 
61  South.  120.  We  have  examined  these  as- 
signments sufficiently  to  see  that  no  glaring 
error  appears.  In  fact,  such  assignments 
would  seem  to  be  without  merit. 

[2, 3,  i]  The  only  assignment  which  may  be 
said  to  be  argued  is  the  sixth,  which  is  based 
upon  the  overruling  of  the  motion  for  a  new 
trial.  This  motion  contains  four  grounds; 
but  the  third  is  not  urged  before  us,  hence 
will  not  be  considered  Johnson  v.  State,  55 
Fla.  41,  46  South.  174.  The  first  and  second 
grounds  question  the  verdict  of  the  jury  as 
being  contrary  to  the  law  and  evidence.  It 
is  contended  that  as  the  evidence  fails  to 
show  that  John  Lindsay,  upon  whom  the  de- 
fendant was  alleged  to  have  made  an  assault 
was  even  actually  struck  by  the  defendant 
therefore  the  defendant  could  not  legally 
have  been  convicted  of  an  aggravated  as- 
sault This  contention  has  already  been  de- 
cided adversely  to  the  defendant  by  this 
court  in  Knight  v.  State,  44  Fla.  94,  32  South. 
110,  wherein  we  held  that  "an  assault  may  be 
committed  without  either  a  battery  or  a 
wounding."  See,  also,  Lindsay  v.  State,  63 
Fla.  66,  43  South.  87,  wherein  we  held  that 
the  gist  of  the  crime  of  aggravated  assault 
"consists  in  the  character  of  the  weapon  with 
which  the  assault  is  made."  See,  also,  the 
discussion  in  Cox  v.  State,  68  Fla.  33,  60 
South.  875,  as  to  what  constitutes  an  aggra- 
vated assault.  The  indictment  in  the  case  at 
bar  charged  that  the  deadly  weapon  used  by 
the  defendant  in  committing  the  assault  was 
a  large  stick.  That  a  large  stick  may  con- 
stitute a  deadly  weapon,  such  as  is  contem- 
plated in  section  3228  of  the  General  Stat- 
utes of  Florida,  defining  the  crime  of  aggra 
vated  assault  and  providing  the  punishment 
therefor,  there  can  be  no  question.  As  was 
held  In  Bilge  v.  State,  20  Fla.  742,  61  Am. 
Bep.  628,  "a  weapon  may  be  a  deadly  weapon, 
although  not  especially  designated  for  offen- 
sive or  defensive  purposes,  or  for  the  de- 
struction of  life  or  the  infliction  of  injury." 
See,  also,  the  discussion  in  Peterson  v.  State, 
41  Fla.  285,  26  South.  709;  and  Smothers  v. 
State,  64  Fla.  459,  69  South.  900.   We  shall 

not  discuss  the  evidence  adduced.   It  is  suf- 
t 
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flcient,  In  our  opinion,  to  support  the  verdict 

[4]  The  fourth  ground  of  the  motion  for  a 
new  trial  is  as  follows: 

"Because  the  court  erred  In  calling  the  Ju- 
ry from  the  room,  and  instructing  the  jury 
that  the  evidence  need  not  show  that  the  de- 
fendant actually  struck  the  person  who  was 
alleged  to  have  been  assaulted  in  order  to 
find  him  guilty  of  aggravated  assault  on  its 
own  motion;  said  instruction  not  being  ask- 
ed for  by  the  jury." 

All  that  is  disclosed  in  the  transcript  con- 
cerning this  ground  is  set  forth  in  the  order 
denying  the  motion  for  a  new  trial,  which 
reads  as  follows: 

"On  the  26th  day  of  September,  A.  D.  1913, 
at  the  term  aforesaid,  the  said  motion  com- 
ing on  to  be  heard,  and  the  court  making  the 
following  rulings: 

"The  jury,  being  out  some  time,  were  call- 
ed into  the  courtroom,  and  interrogated  by 
the  court  if  they  desired  any  instructions  upon 
the  law  of  the  case,  and,  upon  the  Jury  an- 
swering and  saying  they  desired  further  in- 
structions, the  .court  proceeded  to  instruct 
the  Jury.  The  motion  is  denied,  exceptions 
noted,  and  defendant  given  30  days  to  pro- 
pose or  present  bill  of  exceptions." 

As  to  what  additional  instructions  were 
given  to  the  Jury,  we  are  not  advised.  No 
error  is  made  to  appear  here.  See  11  Ency. 
of  PL  &  Pr.  283  and  284. 

The  judgment  is  affirmed. 

TAYLOR,  COCKRELL,  HOCKER,  and 
WHITFIELD,  JJ.,  concur. 


TURNER  et  aL  v.  JONES  et  aL 
(Supreme  Court  of  Florida.    Feb.  11,  1914.) 

(Byllabut  by  the  Court.) 

1.  Equity  (§  419*)— Decbee  Pbo  Confesso— 

Vacation. 

On  the  31st  of  August,  1912,  the  circuit 
judge  sustained  a  demurrer  to  the  bill,  and  re- 
quired complainants  to  amend  same  by  the  4th 
of  September,  1912,  and  defendants  to  file  plea, 
demurrer,  or  answer  to  the  amended  bill  by  the 
15th  of  October.  No  amendment  of  the  bill 
was  filed,  as  required  by  the  order.  Complain- 
ants filed  a  praecipe  for  a  decree  pro  confesso 
on  the  11th  of  October.  1912,  and  the  clerk  en- 
tered a  decree  pro  confesso  on  the  loth  of  Oc- 
tober, 1912,  which  was  not  a  rule  day,  and 
there  was  no  order  by  the  judge  for  such  a  de- 
cree. Without  notice-  of  any  sort  to  the  de- 
fendants, the  judge  allowed  complainants  to 
file  an  amendment  to  the  bill  on  the  30th  of 
January,  1913.  On  the  same  day.  and  without 
notice  to  the  defendants,  a  final  decree  wns 
entered  against  the  defendants.  On  the  20th 
of  September,  1913,  defendants  filed  a  peti- 
tion and  notice  to  vacate  the  decree  pro  con- 
fesso and  final  decree,  alleging,  among  other 
things,  that  they  were  ignorant  of  the  status 
of  the  case,  and  the  fact  that  the  decree  above 
mentioned  bad  been  entered,  and  setting  up  a 
meritorious  defense.  The  circuit  Judge  com- 
mitted no  error  in  granting  the  motion,  and  al- 
lowing the  answer  to  be  filed. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  §g  972-985;  Dec.  Dig.  8  419.*] 


2.  Equity  (§  419*)— Decbek  Pbo  Confesso— 
Vacation— -Gbotjnds— Discbetion. 

The  question  of  setting  aside  a  decree  pro 
confesso  is  addressed  to  the  sound  discretion 
of  the  court,  which  will  be  exercised  according 
to  the  circumstances  of  the  case,  but  not  where 
there  has  been  inexcusable  negligence  in  the 
applicant.  Reasonable  diligence  and  a  merito- 
rious defense  must  be  shown. 

[Ed.  Note. — For  other  cases,  see  Equity, 
Cent  Dig.  §S  972-985;  Dec.  Dig.  §  419.*] 

3.  Tbial  (8  18*)— Ruxes  of  Practice. 

It  is  the  duty  of  parties  to  a  litigation  to 
take  the  steps  in  the  progress  of  a  cause  which 
are  provided  in  the  rules  of  practice,  or,  when 
changed  by  the  orders  of  the  court,  to  follow 
the  orders  thus  provided  when  properly  notified 
of  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  37,  42% ;  Dec  Dig.  §  18.*] 

4.  Notice  (J  7*) — Necessity. 

Orderly  procedure"  or  proper  notice  of  pro- 
posed steps  in  a  cause  are  essential  to  the 
proper  administration  of  justice. 

[Ed.  Note.— For  other  cases,  see  Notice, 
Cent  Dig.  §S  13,  14;  Dec  Dig.  f  7.*] 

Appeal  from  Circuit  Court  Escambia 
County ;  J.  Emmet  Wolfe,  Judge. 

Bill  by  C.  B.  Turner  and  others  against 
Nathaniel  Jones  and  others  to  enforce  lien. 
Decree  for  defendants,  and  complainants  ap- 
peal. Affirmed. 

Pattillo  Campbell,  of  Pensacola,  for  appel- 
lants. Reeves  &  Watson  &  Pasco  and  Beall 
&  Anderson,  all  of  Pensacola,  for  appellees. 

HOCKER,  J.  A  bill  was  filed  by  appel- 
lants on  October  26, 1911,  In  the  circuit  court 
of  Escambia  county  against  the  trustees  and 
deacons  of  the  A  Street  Baptist  Church  to 
enforce  an  alleged  lien  against  the  property 
of  the  church.  On  the  4th  of  December,  1911, 
the  defendants  filed  a  demurrer  "to  the  bill. 
On  the  31st  of  August  1912,  the  circuit  Judge 
•sustained  the  demurrer,  and  required  the 
complainants  to  amend  their  bill  by  the  4th 
of  September,  1912,  and  the  defendants  to 
file  their  pleas,  answer,  or  demurrer  to  the 
amended  bill  by  the  15th  of  October,  1912. 
No  amendment  of  the  bill  was  filed  as  re- 
quired. The  complainants  filed  a  praecipe 
for  a  decree  pro  confesso  against  the  de- 
fendants on  the  11th  of  October,  1912,  and 
the  clerk  entered  a  decree  pro  confesso  on 
the  15th  of  October,  1912,  which  was  not  a 
rule  day,  and  there  was  no  order  by  the 
judge  for  a  decree  pro  confesso.  Without 
notice  of  any  sort  to  the  defendants,  the 
circuit  judge  (no  doubt  inadvertently)  allow- 
ed  the  complainant  to  file  an  amendment  to 
the  bill  on  the  30th  of  January,  A.  D.  1913, 
after  the  expiration  of  the  time  fixed  in  his 
order.  The  clerk  entered  a  decree  pro  con- 
fesso against  the  defendants  on  the  15th  of 
October,  1912,  which,  as  we  have  said,  was 
not  a  rule  day,  and  there  was  no  order  by 
the  Judge  for  the  entry  of  such  decree.  On 
the  same  day  on  which  the  amendment  was 
allowed  to  be  filed,  viz.,  30th  of  January, 
1913,  and  without  notice  to  the  defendants. 
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a  final  decree  was  granted  against  them. 
On  the  20th  of  September,  1913,  a  petition 
and  motion  were  filed  with  the  circuit  judge 
to  vacate  the  decree  pro  confesso,  and  final 
decree  alleging,  among  other  things,  that 
they  were  ignorant  of  the  status  of  the  case, 
and  .of  the  fact  that  a  final  decree  had  been 
entered,  and  setting  up  that  they  had  a 
meritorious  defense  to  the  suit  On  the 
same  day  the  solicitor  for  complainants  filed 
the  following  motion: 

"Now  come  before  me  the  complainants 
and  move  for  an  order  directing  the  clerk 
of  the  circuit  court  of  Escambia  county, 
Florida,  to  indorse  the  amendment  to  the 
original  bill  of  complaint  as  having  been 
filed  on  August  31,  A.  D.  1912. 
"Pattillo  Campbell, 

"Solicitor  for  Complainants." 

This  was  accompanied  by  the  following 
affidavit: 

"This  day,  before  the  undersigned,  per- 
sonally appeared  Pattillo  Campbell,  who, 
being  duly  sworn,  deposes  and  says  that  he 
is  solicitor  for  above-named  complainants; 
that  on  the  31st  day  of  August,  A.  D.  1912, 
he  delivered  to  the  clerk  of  the  circuit  court 
of  Escambia  county  the  amendment  of  the 
original  bill  of  complaint,  which  amendment 
was  received  by  said  clerk,  to  be  kept  in  his 
official  custody;  that  it  is  the  belief  of  the 
affiant  that  the  said  amendment  has  been  on 
file  with  all  the  other  papers  in  said  case 
in  the  office  of  the  said  clerk  since  the  said 
31st  day  of  August,  1912. 

"Pattillo  Campbell. 

"Sworn  to  and  subscribed  before  me  this 
19th  day  of  September,  A.  D.  1913. 

«*L.  W.  Nelson,  Notary  Public." 

At  the  hearing  of  this  motion  the  judge 
made  the  following  order: 

This  cause  coming  on  to  be  heard  this 
20th  day  of  September,  1913,  upon  the  mo- 
tion, affidavit,  and  answer  under  oath  of 
the  defendants,  and  same  having  been  duly 
heard  after  argument  of  respective  parties' 
counsel,  and  duly  considered  by  the  court,  It 
Is  ordered,  adjudged,  and  decreed  that  the 
decree  herein  entered  on  the  30th  day  of 
January,  1913,  be  and  the  same  is  hereby 
vacated  and  set  aside,  and  the  defendants 
allowed  to  file  the  sworn  answer  herewith 
submitted.  It  is  further  ordered  that  the 
complainants  have  until  the  30th  day  of  Sep- 
tember, 1913,  wherein  to  file  replication  or 
other  pleading  as  they  may  be  advised  to 
said  answer. 

"It  Is  further  ordered  that  the  defendants* 
motion  to  allow  clerk  or  compel  clerk  of  this 
court  to  change  or  alter  his  record  and  put 
file  mark  on  the  amendment  to  the  bill  be 
and  the  same  is  hereby  denied. 

"Done  and  ordered  at  Pensacola,  Fla.,  this 
the  20th  day  of  September,  1913,  in  Cham- 
bers. J.  Emmet  Wolfe,  Judge." 

The  answer  of  defendants  is  not  before  us. 

From  this  order,  the  complainants  below 
took  an  appeal  to  this  court. 


[1, 2]  The  assignments  of  error  question 
the  order  on  two  points:  First,  that  the 
court  erred  in  granting  the  motion  to  vacate 
and  set  aside  the  decree  entered  on  the  30th 
of  January,  1913,  and  allowing  the  defend- 
ants to  file  a  sworn  answer;  and,  second, 
the  court  erred  In  denying  complainants'  mo- 
tion to  allow  the  clerk  of  the  court  to  place 
his  file  mark  on  the  amendment  to  the  orig- 
inal bill.  In  reviewing  these  assignments  it 
is  unnecessary  to  examine  all  the  decisions 
of  this  court  discussing  the  power  and  duty 
of  the  circuit  judge  In  vacating  and  setting 
aside  decrees  pro  confesso  and  final  decrees. 
So  far  as  we  can  discover  no  one  of  them 
deals  with  facts  like  those  in  the  Instant 
case.  In  the  case  of  Prout  v.  Dade  County 
Security  Company,  65  Fla.  816,  47  South.  12, 
it  is  said:  "The  question  of  setting  aside  a 
decree  pro  confesso  is  addressed  to  the  sound 
discretion  of  the  court,  which  will  be  exer- 
cised according  to  the  circumstances  of  each 
case;  but  it  should  never  be  set  aside  when 
it  is  the  consequence  of  the  defendant's  own 
negligence.  The  rule  is  that  motions  of  this 
character  address  themselves  to  the  sound 
discretion  of  the  court,  and  the  exercise  of 
this  discretion  will  not  be  Interfered  with 
by  the  appellate  court,  unless  there  has  been 
a  gross  abuse  of  that  discretion."  It  is  also 
said  that,  "to  entitle  the  defendants  to  have 
the  court  open  a  decree  pro  confesso,  they 
must  have  shown  both  reasonable  diligence 
and  a  meritorious  defense." 

[3,  4]  In  Friedman  v.  Rehm,  43  Fla.  330, 
31  South.  234,  it  is  said:  'To  authorize  the 
granting  of  an  application  to  set  aside  a 
final  decree,  which  has  become  absolute  un- 
der section  1446  of  the  Revised  Statutes,  for 
the  purpose  of  permitting  a  defense  to  be  In- 
terposed, it  must  be  shown  that  there  was  de- 
ceit, surprise,  or  irregularity  in  obtaining 
the  decree,  that  the  defendant  acted  bona 
fide,  and  with  reasonable  diligence,  that  he 
has  a  meritorious  defense,  and  that  strong 
and  unavoidable  circumstances  exist,  ex- 
cusing the  failure  to  answer  at  the  proper 
time."  It  Is  the  duty  of  parties  to  a  litiga- 
tion to  take  the  steps  in  the  progress  of  the 
cause  which  are  provided  in  the  rules  of 
practice,  or,  when  varied  by  the  orders  of 
the  court,  to  follow  the  orders  thus  provided 
when  properly  notified  of  them.  Parties 
must  take  notice  of  these  rules  and  orders, 
and  see  to  it  that  their  papers  are  properly 
filed,  so  that  the  opposite  party  may  be  ad- 
vised. But  when  these  are  not  followed,  and 
an  order  or  decree  Is  made  without  notice 
to  the  opposing  party,  we  cannot  say  that  a 
circuit  judge  commits  an  abuse  of  a  sound 
judicial  discretion  in  vacating  and  setting 
aside  such  orders  and  decrees  when  there 
has  been  no  unreasonable  delay  In  applying 
therefor,  and  an  answer  tendered  to  be  filed 
setting  up  what  appears  to  be  a  meritorious 
defense.  Orderly  procedure  or  proper  notice 
of  proposed  steps  in  a  cause  are  essential  to 
the  proper  administration  of  justice. 
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We  find  no  error  In  the  action  of  the  judge 
In  refusing  to  order  the  clerk  to  indorse  the 
amendment  to  the  bill  as  having  been  filed  on 
August  31,  1912. 

The  decree  appealed  from  is  affirmed. 

SHACKLEFORD,  a  J.,  and  TAYLOR, 
COCKRBLL,  and  WHITFIELD,  JJ.,  concur. 


FLORIDA  EAST  COAST  RY.  CO.  T. 
HAYES. 

(Supreme  Court  of  Florida.    Feb.  11,  1914.) 

(Syllabus  by  the  Court.) 

1.  Death  (8  96*)—  Damages  Recoverable— 
How  Estimated. 

Under  the  statute  the  damages  that  may  be 
recovered  by  the  administrator  of  a  person  for 
the  wrongful  death  of  the  decedent  do  not  in- 
clude and  have  no  relation  to  physical  or  other 
suffering  of  the  decedent  or  his  relatives,  or  to 
the  claims  of  any  one  for  present  or  future  sup- 
port or  solatium.  The  administrator  may  re- 
cover only  the  present  monetary  worth  of  the 
decedent's  life  to  an  estimated  prospective  es- 
tate, to  compensate  for  the  estate  that  the  dece- 
dent probably  would  have  accumulated  to  leave 
at  his  death. 

[Ed.  Note.— For  other  cases,  Bee  Death,  Cent. 
Dig.  §§  108,  109,  111-115, 120;  Dec.  Dig.  JQ5.»] 

2.  Appeal  and  Ehbob  (f  1140*)— Excessive 
Damages  fob  Death  —  Disposition  op 
Cause. 

Where  a  finding  of  legal  liability  under  the 
pleadings  has  substantial  basis  in  competent 
evidence  adduced  at  the  trial,  but  it  is  obvious 
that,  in  determining  the  amount  of  the  verdict, 
the  jury  were  not  governed  by  the  evidence  or 
the  proper  charges  of  the  court  thereon,  or 
by  any  reasonable  estimates  or  computations, 
and  the  amount  awarded  is  manifestly  inade- 
quate or  excessive,  it  is  the  duty  of  the  court  to 
grant  a  new  trial,  that  the  error  in  the  verdict 
may  be  remedied,  and  justice  administered  in 
due  course  of  law.  In  proper  cases  a  remittitur 
may  be  permitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  4462-4476;   Dec.  Dig.  § 


3.  Jury  (5  34*)— Denial  of  Right— Invading 
Functions  of  Just— Remittitub. 

In  permitting  a  remittitur  of  the  portion 
of  the  judgment  for  damages  regarded  as  exces- 
sive, the  court  does  not  substitute  its  judg- 
ment for  that  of  the  jury,  but  merely  indicates 
the  amount  the  court  would  not  pronounce  ex- 
cessive; and  the  privilege  of  a  remittitur  is 
given  to  avoid  further  litigation. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §§  233-235;  Dec.  Dig.  f  34.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

4.  Jubt  (8  11*)— Right  to  Jubt  Tbial— Con- 
stitution. 

Const  U.  S.  Amend.  7,  which  preserves 
the  right  of  trial  by  jury,  though  controlling 
in  the  federal  courts,  does  not  apply  to  state 
courts. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  88  19-24 ;  Dec.  Dig.  8  11.*] 

5.  Death  (8  99*)— Damages— Excessive  Re- 
covert. 

A  recovery  of  $15,000  in  an  administra- 
tor's action  under  Gen.  St.  1906,  88  3145.  3146, 
for  death  of  a  boy  13  years  and  5  months  old, 


active  and  industrious,  and  earning  about  $5 

a  week,  was  excessive  above  $2,000. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  88  125-130;  Dec  Dig.  8  99.*] 

Error  to  Circuit  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge 

Action  by  H.  W.  Hayes,  as  administrator, 
against  the  Florida  East  Coast  Railway  Com- 
pany for  wrongful  death.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed conditionally. 

Alex  St  Clalr-Abrams,  of  Jacksonville,  for 
plaintiff  in  error.  A.  H.  &  Roswell  King,  of 
Jacksonville,  for  defendant  in  error. 

PER  CURIAM.  This  writ  of  error  was 
taken  to  a  judgment  obtained  by  the  adminis- 
trator of  M.  S.  Hayes,  deceased,  an  infant  in 
an  action  brought  under  sections  3145  and 
3146  of  the  General  Statutes  of  Florida,  to 
recover  for  the  wrongful  death  of  said  infant 
"such  damages  as  the  party  •  •  •  enti-  1 
tied  to  sue  may  have  sustained  by  reason  of 
the  death  of  the  party  killed." 

The  assignments  of  error  predicated  upon 
the  overruling  of  a  demurrer  to  the  declara- 
tion, and  upon  the  denial  of  a  motion  for  a 
directed  verdict  in  favor  of  the  defendant  be- 
low, are  sufficiently  covered  by  the  discussion 
of  similar  questions  in  Florida  East  Coast 
Railway  v.  Hayes,  64  South.  274,  decided  at 
the  last  term. 

The  declaration  alleges  actionable  negli- 
gence, and  the  demurrer  thereto  was  proper- 
ly overruled.  As  there  is  evidence  upon 
which  the  Jury  could  legally  find  for  the 
plaintiff,  the  court  correctly  refused  to  give 
an  affirmative  charge  for  the  defendant 

[1]  The  Jury  returned  a  verdict  of  liability 
against  the  defendant  and  the  finding  of  lia- 
bility does  not  appear  to  be  wholly  without 
legal  basis  in  the  evidence.  It  is  therefore 
necessary  to  determine  the  proper  rule  for 
the  measure  for  damages  recoverable  under 
the  statute  In  an  action  brought  by  an  ad- 
ministrator as  the  legal  representative  of  the 
estate  of  a  deceased  minor,  in  order  to  ad- 
judicate the  questions  presented  as  to  the 
propriety  of  the  amount  of  the  judgment 
The  object  of  the  statute  giving  the  right  of 
action  is  compensation  to  those  who  have 
sustained  damages  or  loss  by  reason  of  the 
death  of  a  person  caused  by  the  fault  of  an- 
other. By  the  terms  of  the  statute,  giving  a 
right  of  recovery  that  did  not  exist  at  com- 
mon law,  the  administrator  of  the  decedent 
cannot  maintain  an  action,  unless  the  dece- 
dent left  no  husband  or  wife  and  no  minor 
child,  and  no  other  person  dependent  on  him 
for  support  A  husband  or  wife,  a  minor 
child,  and  a  dependent  person  each  occupies 
his  or  her  particular  intimate  personal  rela- 
tion of  dependence  during  the  life  expect- 
ancy, and,  by  the  wrongful  death,  such  hus- 
band or  wife,  minor  child,  or  dependent  per- 
son sustains  loss  or  damage  that  is  not  whol- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep*r  Indexes 
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ly  monetary,  but  each  as  Is  peculiar  to  the 
relation  that  existed,  and  that  is  concurrent 
with  the  life  expectancy.  See  Florida  Cent 
&  P.  R.  Co.  v.  Foxworth,  41  Fla.  1,  25  South. 
338,  79  Am.  St  Rep.  149.  But  the  administra- 
tor, as  the  legal  representative  of  the  dece- 
dent's estate,  can  sustain  no  loss  or  damage 
by  reason  of  the  wrongful  death,  except  the 
pecuniary  value  of  the  life  to  the  prospective 
estate  of  the  decedent  which  damage  or  loss 
does  not  include,  and  has  no  relation  to,  phys- 
ical or  other  suffering  of  the  decedent  or 
his  relatives,  or  to  claims  of  any  one  for 
present  or  future  support  or  solatium.  Such 
loss  or  damage  to  the  estate  is  wholly  mone- 
tary, and  any  compensation  therefor,  after 
the  payment  of  debts,  passes  to  the  decedent's 
general  heirs  as  of  the  end  of  his  life  expec- 
tancy, to  compensate  for  the  estate  that  the 
decedent  probably  would  have  accumulated 
to  leave  at  his  death  to  such  general  heirs. 
Louisville  &  N.  R.  Co.  v.  Jones,  45  Fla.  407, 
34  South.  246;  Jacksonville  Electric  Co.  v. 
Bowden,  54  Fla.  461,  45  South.  755,  15  L.  R. 
A.  (N.  S.)  451 ;  Hively  v.  Webster  County,  117 
Iowa,  672,  91  N.  W.  1041 ;  McAdory  v.  Louis- 
ville &  N.  R.  Co.,  94  Ala.  272,  10  South.  507. 
Where  the  decedent  was  an  infant  the  loss 
or  damage  to  the  estate  would  not  begin  until 
after  the  time  he  would  have  become  of  age, 
since,  under  the  statute,  the  father  recovers 
for  the  loss  of  his  minor  child's  service  to 
the  adult  age,  as  well  as  for  the  mental  pain 
and  suffering  of  the  parents  caused  by  the  in- 
fant's wrongful  death.  Florida  East  Coast 
Railway  v.  Hayes,  supra;  section  3147,  Gen. 
Stats,  of  1906. 

Where  the  infant  leaves  no  husband  or 
wife,  and  no  minor  child,  and  no  person  de- 
pendent on  him  or  her  for  a  support  the  ad- 
ministrator of  the  deceased  infant's  estate 
may,  under  the  statute,  maintain  an  action 
to  recover  "such  damages"  as  the  estate  "may 
have  sustained  by  reason  of  the"  wrongful 
death ;  and  the  proper  measure  of  such  dam- 
ages Is  the  present  worth  of  the  decedent's 
life  to  an  estimated  prospective  estate  that 
he  probably  would  have  earned  and  saved 
after  becoming  of  age  and  during  his  life  ex- 
pectancy to  be  left  at  his  death.  A  determi- 
nation of  the  proper  amount  of  such  damage 
requires  a  consideration  of  the  contingency 
whether  the  decedent  probably  would  have 
lived  to  become  of  age  and  to  some  given  time 
afterwards,  as  well  as  an  estimate  of  the 
value  of  the  estate  he  probably  would  have 
earned  and  saved  after  he  would  have  be- 
come of  age,  and  would  probably  have  left 
at  the  end  of  his  life  expectancy,  and  also 
an  estimate  of  the  present  money  value  of  the 
decedent's  life  to  the  estimated  prospective 
estate.  In  making  this  determination,  no 
exact  rule  of  reasoning  or  computation  is 
afforded  by  law,  but  the  Jury  have  no  arbi- 
trary discretion.  The  finding  should  be  the 
result  of  a  fair  consideration  of  all  the  mat- 
ters that  should,  under  the  circumstances  of 
the  particular  case,  properly  enter  into  the 


estimate  and  computation.  Among  other 
proper  elements  that  may  be  considered  are 
the  age,  mental  capacity,  habits  of  life,  and 
industry,  and  thrift  means,  business,  earn- 
ings, health,  probable  duration  of  life,  skill, 
and  environments,  and  reasonable  expecta- 
tions of  the  decedent  If  the  jury  find  that 
the  deceased  infant  probably  would  have 
lived  to  some  given  period  after  he  would 
have  become  of  age,  and  also  find  an  esti- 
mated value  of  an  estate  he  probably  would 
have  accumulated  and  left  for  distribution 
among  his  heirs  at  the  end  of  his  life  expec- 
tancy, the  present  money  value  of  the  dece- 
dent's life  to  his  estimated  prospective  estate 
may  be  ascertained  with  some  degree  of  ac- 
curacy as  a  practical  or  mathematical  prop- 
osition. In  cases  of  this  character,  it  is 
left  for  the  jury,  in  the  fair  exercise  of  a 
sound  discretion,  in  the  light  of  all  the  In- 
formation properly  available,  to  ascertain 
and  fix  the  probable  amount  of  the  damage 
sustained  by  the  plaintiff,  or  by  those  whom 
he  represents,  "reserving  at  all  times  the 
authority  of  the  court  to  guard  against  man- 
ifest injustice  by  way  of  excessive  estimates." 
See  Jacksonville  Electric  Co.  v.  Bowden,  54 
Fla.  461,  45  South  755,  15  L.  R.  A  (N.  S.) 
451 ;  Andrews  v.  Chicago,  M.  &  St  P.  Ry.  Co., 
86  Iowa,  677,  53  N.  W.  399;  Wheelan  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  85  Iowa,  167, 
52  N.  W.  119 ;  Walters  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  36  Iowa,  458;  Sherman  v.  Western 
Stage  Co.,  24  Iowa,  516;  18  Cyc.  366.  The 
plaintiff  has  the  burden  of  adducing  proper 
evidence  from  which  the  Jury  may  find  "such 
damages  as  the"  decedent's  prospective  estate 
"may  have  sustained  by  reason  of  the  death." 
When  future  expectations  are  to  be  compen- 
sated by  anticipated  present  recoveries,  the 
plaintiff  is  entitled  to  only  the  present  value 
of  such  future  expectations. 

[2]  In  effect  the  court  instructed  the  jury, 
if  they  find  for  the  plaintiff,  to  award  such 
sum  as  the  evidence  shows  the  decedent 
would  probably  have  accumulated  during 
his  life  expectancy  from  his  probable  earn- 
ings after  he  would  have  reached  the  age  of 
21  years,  reduced  to  a  money  value,  and  its 
present  worth  be  given  as  damages ;  and  also 
that  if  the  decedent  and  the  defendant  were 
both  at  fault  the  plaintiff  may  recover,  but 
the  damages  should  be  diminished  in  propor- 
tion to  the  decedent's  fault 

[4]  The  statute  requires  the  appellate  court 
to  review  orders  denying  new  trials,  and  to 
reverse  or  affirm  the  judgments  of  trial 
courts  as  may  be  right  or  to  give  judgment 
as  the  court  below  ought  to  have  given,  or 
as  it  may  appear  according  to  law.  Sections 
1693,  1694,  1707,  Gen.  Stnts.  of  1906.  The 
seventh  amendment  to  the  federal  Constitu- 
tion is  not  applicable  to  state  courts,  though 
it  "is  controlling  in  the  federal  courts."  Slo- 
cum  v.  New  York  Life  Ins.  Co.,  228  U.  S. 
364,  33  Sup.  Ct  523,  57  L.  Ed.  879.  In  grant- 
ing a  new  trial,  the  court  does  not  invade  the 
right  of  trial  by  jury  secured  by  the  state 
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Constitution,  since  a  new  trial  In  cases  as  at 
common  law  Is  by  a  jury,  unless  It  Is  waived. 
The  purpose  of  granting  a  new  trial  Is  to  cor- 
rect any  errors  occurring  In  the  proceedings, 
including  errors  In  the  verdict  Where  a 
finding  of  legal  liability  under  the  plead- 
ings has  substantial  basts  In  competent  evi- 
dence adduced  at  the  trial,  but  It  Is  obvious 
that,  in  determining  the  amount  of  the  ver- 
dict, the  jury  were  not  governed  by  the  evi- 
dence or  the  proper  charges  of  the  court 
thereon,  or  by  any  reasonable  estimates 
or  computations,  and  the  amount  awarded  Is 
manifestly  Inadequate  or  excessive,  it  is  the 
duty  of  the  court  to  grant  a  new  trial,  that 
the  error  in  the  verdict  may  be  remedied,  and 
justice  administered  in  due  course  of  law. 

[5]  The  judgment  is  for  $15,000,  obtained 
more  than  five  years  before  the  decedent 
would  have  attained  his  majority  had  he  liv- 
ed, and  he  could  not  have  begun  to  earn  an 
estate  until  after  he  became  of  age,  because 
his  services  prior  to  his  majority  belonged  to 
his  father,  and  the  value  thereof  is  recover- 
able by  the  father,  under  the  statute.  Flori- 
da East  Coast  Ry.  v.  Hayes,  supra.  The  de- 
ceased was  13  years  and  5  months  old  at  his 
death,  May  28,  1911,  and  there  is  evidence 
that  he  had  a  life  expectancy  of  46  years  and 
3  months;  that  he  was  an  active  boy,  with 
good,  industrious  habits,  and  was  earning  $5 
a  week,  or  more;  that,  when  compounded 
periodically  at  the  legal  rate  of  interest,  the 
present  value  of  $1,000  due  In  40  years  Is 
$46.02. 

Statistical  evidence  as  to  life  expectancy, 
and  as  to  the  present  value  of  a  prospective 
future  estate,  Is  competent ;  and,  while  such 
evidence  does  not  control  the  reasonable  dis- 
cretion of  the  jury  in  making  proper  esti- 
mates, It  may  tend  to  show  whether  the 
amount  of  the  verdict  is  reasonable  and  just 
If  $46.02,  compounded  periodically  at  the  le- 
gal rate  of  interest,  is  the  present  value  of 
$1,000  as  of  the  end  of  40  years,  a  person's 
life  expectancy,  then  $15,000,  the  amount  of 
the  verdict,  Is  equal  to  over  $300,000  as  of  the 
end  of  the  life  expectancy.  Even  if  the  pres- 
ent value  of  $1,000  as  of  the  end  of  40  years 
is  $100,  instead  of  $46.02,  as  shown  by  the 
testimony,  $15,000  would  be  equal  to  at  least 
$150,000  at  the  end  of  40  years.  Or,  If  the 
present  value  of  $1,000  due  in  40  years  is 
$200,  Instead  of  $46.02,  then  $15,000  would 
be  equal  to  $75,000  at  the  end  of  40  years. 
If  the  decedent  would  probably  have  lived  10 
years  from  the  date  of  the  verdict  in  1913, 
which  would  have  been  less  than  five  years 
after  he  would  have  become  of  age  and  began 
to  earn  an  estate,  $15,000,  the  amount  of  the 
verdict  compounded  periodically  at  the  le- 
gal rate  of  interest,  would  In  10  years  be 
equal  to  at  least  $30,000;  or  In  20  years  to 
$60,000  ;  or  in  30  years  to  $120,000;  or  in 
40  years  to  $240,000. 

Guided  by  the  evidence  and  by  common 
knowledge,  observation,  and  experience  as  to 
estates  ordinarily  acquired  and  saved,  with 


nothing  shown  to  the  contrary,  it  cannot  rea- 
sonably be  conjectured  that  the  decedent 
would  probably  have  accumulated  such  a 
large  estate  as  the  verdict  implies.  But  it  is 
manifest  that  the  award  is  grossly  excessive, 
and  that  the  jury  did  not  duly  consider  the 
evidence,  or  the  charge  of  the  court  thereon, 
or  any  reasonable  estimates,  in  making  their 
finding  of  the  damages  sustained  by  the  de- 
ceased minor  child's  prospective  estate,  which, 
but  for  his  wrongful  death,  he  would  prob- 
ably have  earned  and  saved  after  becoming 
of  age,  to  leave  at  the  end  of  his  life  expec- 
tancy. 

It  must  be  assumed  from  the  verdict  that 
the  jury  found  that  the  decedent  would  prob- 
ably have  lived  to  become  of  age,  and  for  a 
considerable  number  of  years  thereafter;  but 
the  amount  of  the  damages  awarded  has  no 
substantial  basis  in  the  evidence  or  In  any 
reasonable  estimates,  and  is  not  In  accord 
with  the  applicable  charges  of  the  court 
The  amount  of  the  verdict  is  therefore  not 
authorized  by  law. 

In  the  cases  cited  in  support  of  the  con- 
tention that  the  verdict  Is  not  excessive,  the 
administrator  was  authorized  to  recover  for 
all  beneficiaries,  including  the  widow,  minor 
children,  dependents,  or  others  having  a  pres- 
ent claim  to  support  from  the  decedents  dur- 
ing their  life  expectancies,  and  the  decedents 
had  established  earning  capacities  as  adult 
men,  while,  the  decedents  being  adults,  there 
was  no  recovery  by  a  parent  for  loss  of  serv- 
ices, or  for  mental  pain  and  suffering  be- 
cause of  the  death  of  a  minor  child,  as  in  the 
case  here.  See  Florida  East  Coast  Ry.  v. 
Hayes,  supra. 

[3]  "To  the  end  of  saving  vexatious,  ex- 
pensive, and  prolonged  litigation,"  the  de- 
fendant in  error  will  be  given  the  privilege 
of  entering  a  remittitur  of  the  amount  con- 
sidered excessive.  In  this  practice  the  court 
is  not  "substituting  its  judgment  for  that  of 
the  jury,  *  *  •  for  this  is  not  indicating 
what  amount  the  court  would  have  given,  but 
only  such  amount  as  it  would  not  feel  at  lib- 
erty to  pronounce  excessive."  Florida  Ry.  & 
Nav.  Co.  v.  Webster,  25  Fla.  394,  5  South. 
714 ;  Florida  Cent.  &  P.  R.  Co.  v.  Foxworth, 
45  Fla.  278,  34  South.  270 ;  Savannah,  F. 
W.  Ry.  Co.  v.  Davis,  25  Fla.  917,  7  South.  29  : 
Florida  Southern  R.  Co.  v.  Steen,  45  Fla.  313, 
34  South.  571 ;  Florida  Cent  &  P.  R.  Co.  v. 
Seymour,  44  Fla.  557,  33  South.  424 ;  Turner 
v.  Adams,  39  Fla.  86,  21  South.  575;  Arnau 
v.  First  Nat  Bank,  36  Fla.  395,  18  South. 
790 ;  Gunning  v.  Heron,  25  Fla.  846,  6  South. 
S55;  Florida  East  Coast  R.  Co.  v.  Schuma- 
cher, 63  Fla.  137,  57  South.  603;  Lewis  v. 
Meginniss,  30  Fla.  419,  12  South.  19 :  Harrell 
v.  Durrence,  9  Fla.  490 ;  Atlantic  Coast  Line 
R.  Co.  v.  Pitkin,  64  Fla.  24,  59  South.  564. 

The  Judgment  of  the  court  Is  that  if  the 
defendant  in  error,  within  30  days  after  the 
mandate  of  this  court  in  the  cause  is  filed  In 
the  court  below,  shall  enter  a  remittitur  of 
the  sum  of  $13,000  from  the  judgment  as  of 
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the  date  of  Its  rendition  In  the  circuit  court, 
that  then  the  residue  of  such  Judgment 
amounting  to  $2,000  shall  stand  affirmed, 
otherwise  the  entire  Judgment  of  the  circuit 
court  shall  be  reversed. 

SHACKLEFORD,  C.  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur. 

HOCKER  and  TAYLOR,  JJ.  (concurring  in 
result).  While  we  still  adhere  to  the  views 
expressed  in  our  dissenting  opinions  in  the 
case  of  Jacksonville  Electric  Co.  v.  Bowden, 
Adm'r,  54  Fla.  461,  45  South.  755,  15  L.  R.  A. 
(N.  S.)  451,  as  to  the  measure  of  damages  to 
an  administrator  suing  for  a  death  by  negli- 
gence, yet,  in  order  to  end  vexatious  and  pro- 
longed litigation,  we  agree  to  the  Judgment 
announced  in  the  opinion  of  the  court  This 
same  plaintiff,  suing  on  his  own  behalf  as  the 
father  of  the  deceased,  recovered  a  Judgment 
for  a  large  amount  against  this  same  de- 
fendant for  the  death  of  this  same  child, 
and  we  think  the  litigation  should  end. 


STINSON  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Jan.  22,  1914.) 

Criminal  Law  (|  814*)— Instructions  — 

Prejudice  of  Witnesses. 

Defendant's  requested  charge,  that  if  any  of 
the  state's  witnesses  "have  exhibited  prejudice 
or  anger  against  defendant,  and  satisfied  yon 
that  they  have  nob  testified  truly,  and  are  not 
worthy  of  belief,  and  you  think  their  testimony 
should  be  disregarded,  you  may  disregard  it  en- 
tirely," not  being  abstract  under  the  evidence, 
should  be  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1821,  1833,  1839,  1860,  1865. 
1883,  1890,  1924,  1979-1985,  1987;  Dec.  Dig.  { 
814.»] 

Appeal  from  Shelby  County  Court;  E.  S. 
Lyman,  Judge. 

Furman  Stlnson  was  convicted  of  petit 
larceny,  and  appeals.  Reversed  and  re- 
manded. 

Charge  1  is  as  follows :  "The  court  charges 
the  Jury  that  if  any  of  the  state's  witnesses 
have  exhibited  prejudice  or  anger  against  de- 
fendant, and  satisfied  you  that  they  have  not 
testified  truly,  and  are  not  worthy  of  belief, 
and  you  think  their  testimony  should  be  dis- 
regarded, you  may  disregard  it  altogether." 

Riddle  4  Ellis,  of  Columbiana,  for  appel- 
lant. R.  C.  Brlckell,  Atty.  Gen.,  and  T.  H. 
Seay,  Asst.  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  Charge  No.  1  requested  in 
writing  by  the  defendant  and  refused  by  the 
court  is  not  covered  by  any  written  charge 
given  at  the  Instance  of  the  defendant,  and 
states  a  correct  legal  proposition  as  applied 
to  the  evidence  in  the  case — that  is,  it  is  not 
abstract— and  the  principle  it  asserts  has 
often  been  approved,  more  than  once  In  the 
exact  language  of  this  charge.    Adams  v. 


State,  175  Ala.  8,  57  South.  591;  Naugher  v. 
State,  6  Ala.  App.  3,  60  South.  458;  Ham- 
mond v.  State,  147  Ala.  79,  41  South.  761; 
Burkett  v.  State,  154  Ala.  19,  45  South.  682; 
Chestnutt  v.  State,  7  Ala.  App.  72,  61  South. 
609. 

There  are  other  refused  charges  set  out  In 
the  bill  of  exceptions,  some  of  them  embody- 
ing the  same,  or  practically  the  same,  pro- 
position as  charge  No.  1;  but  we  do  not  deem 
it  necessary  to  discuss  these  charges  or  the 
ruling  on  the  evidence,  as  they  are  not  mat- 
ters that  will  probably  enter  Into  another 
trial. 

For  the  error  pointed  out,  In  refusing  to 
give  the  charge  discussed,  the  Judgment  of 
the  trial  court  must  be  reversed. 

Reversed  and  remanded. 


BRANCH  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Jan.  20,  1914.) 

1.  Criminal  Law  (§  785*)— Instructions  — 
Applicability  to  Evidence  —  Prejudice 
of  State's  Witness. 

That  a  state's  witness,  a  white  man,  on 
whose  initiative  defendant,  a  negress,  was  ar- 
rested for  adultery,  inconvenienced  himself  so 
greatly  to  obtain  evidence  to  substantiate  the 
rumor  of  her  guilt,  as  shown  by  his  testimony, 
that  he,  in  watching  her,  lay,  at  night,  half  an 
hour,  under  a  house,  in  severe  cold  weather, 
nearly  freezing  as  a  result,  presents  such  evidence 
of  his  prejudice  against  her,  as  to  require  the 
giving  of  her  requested  charge,  as  to  disregard- 
ing his  testimony,  in  case  he  had  exhibited  prej- 
udice against  her. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  85  1774, 1776-1781,  1889-1894 ; 
Dec  Dig.  g  785.*] 

2.  Words  and  Phrases— "Prejudice." 

"Prejudice"  is  a  bias  or  leaning  toward  one 
side  or  another  of  a  question,  an  unreasonable 
predilection  for  or  against  anything,  formed  es- 
pecially without  proper  grounds  (quoting  Words 
and  Phrases,  vol.  6,  p.  5501). 

Appeal  from  Shelby  County  Court;  E.  S. 
Lyman,  Judge. 

Louisa  Branch  was  convicted  of  adultery, 
and  appeals.   Reversed  and  remanded. 

Charge  A,  referred  to  in  the  opinion,  Is 
the  same  as  the  charge  set  out  In  the  state- 
ment of  Stlnson  v.  State,  supra. 

Riddle  &  Ellis,  of  Columbiana,  for  appel- 
lant R.  C.  Brlckell,  Atty.  Gen.,  for  the 
State. 

THOMAS,  J.  [1,2]  Written  charge  A  re- 
quested by  defendant  and  refused  by  the 
court  was  a  correct  exposition  of  the  law. 
Hammond  v.  State,  147  Ala.  79,  41  South.  761; 
Jackson  v.  State,  5  Ala.  App.  306,  57  South. 
594;  Adams  v.  State,  175  Ala.  8,  57  South. 
591;  Burkett  v.  State,  154  Ala.  19,  45  South. 
682.  And  we  are  of  opinion  that  It  was  not 
abstract  in  the  present  case,  as  it  was  held 
to  be  under  the  facts  in  the  case  of  Naugher 
v.  State,  6  Ala.  App.  3,  60  South.  458,  and 
cases  there  cited. 
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The  only  witness  for  the  state  was  a  white 
man,  and  the  defendant  was  a  negro  woman, 
who  was  arrested  on  his  Initiative  and  con- 
victed on  his  testimony  of  adultery.  He 
testified  that  he  had  heard  a  rumor  that 
she  was  guilty  of  Illicit  connections  with  the 
codefendant,  and  on  the  strength  of  this  he 
watched  her  In  order  to  obtain  the  evidence 
on  which  she  was  convicted,  and  on  one  of 
these  nights  in  watching  her  he  lay  under 
a  house  half  an  hour  In  severe  cold  weather, 
nearly  freezing  as  a  result 

Webster  defines  "prejudice" — one  of  the 
words  used  in  the  charge  under  considera- 
tion— In  this  wise:  "An  opinion  or  decision 
of  mind  formed  without  due  examination; 
prejudgment;  a  bias  or  leaning  towards  one 
side  or  another  of  a  question,  from  other 
considerations  than  those  belonging  to  it; 
an  unreasonable  predilection  or  preposses- 
sion for  or  against  anything;  especially  an 
opinion  or  leaning  adverse  to  anything,  form- 
ed without  proper  grounds  or  before  suffi- 
cient knowledge."  6  Words  and  Phrases, 
5501.  The  conduct  mentioned  of  the  state's 
said  witness  In  Inconveniencing  himself  so 
greatly  for  the  purpose  of  obtaining  evidence 
against  defendant  in  order  to  substantiate 
the  rumor  of  her  guilt  was  so  unusual — he 
being  a  white  man  and  she  a  negro  woman — 
that  from  It  the  Jury  might  well  Infer  that 
he  was  actuated  in  his  efforts,  which  caused 
blm  such  physical  suffering,  either  by  preju- 
dice against  or  by  malice  towards  the  de- 
fendant If  such  motives  moved  him,  they 
would  cast  discredit  upon  his  testimony;  to 
what  extent  was  for  the  jury,  who  should 
have  been  instructed  as  requested  in  the  re- 
fused charge  mentioned. .  Of  course,  he 
might  have  been  prompted  In  his  efforts  by 
merely  a  commendable  desire  to  search  out 
the  guilty  and  bring  them  to  justice  for  the 
good  of  society,  or  by  other  worthy  motives, 
which  would  not  discredit  his  testimony. 
As  to  which  actuated  him,  however,  was  for 
the  Jury;  but  his  conduct  was  certainly 
such  that  they  might  draw  from  it  one  of 
the  unfavorable  Inferences  first  mentioned. 
Consequently,  the  charge  considered  should 
have  been  given,  and  therefore  the  judgment 
Is  reversed. 

Reversed  and  remanded. 


.   WOODS  v.  STATE. 
(Court  of  Appeals  of  Alabama.    Jan.  22,  1914.) 

1.  Sodomy  (|  5*)— Sufficiency  of  Indict- 
ment. 

An  indictment  charging  that  defendant 
against  the  order  of  nature,  attempted  to  carnal- 
ly know  a  certain  named  boy,  was  sufficient. 

[Ed.  Note— For  other  cases,  see  Sodomy, 
Cent.  Dig.  §  6;  Dec.  Dig.  §  5.*] 

2.  Criminal  Law  (|  1091*)— Appeal— Bill 

of  Exceptions. 

A  bill  of  exceptions,  which,  after  setting 
out  a  part  of  the  court's  oral  charge,  stated  that, 


"Before  the  jury  retired  defendant  duly  except- 
ed to  that  portion  of  the  oral  charge  in  quo- 
tations and  underscored,"  but  in  which  nothing 
purporting  to  be  a  quotation  from  the  charge 
was  underscored,  leaving  the  subject  of  the  ex- 
ception unidentified,  was  unavailing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2803,  2815,  2816,  2818,  2819, 
2823,  2824.  2828-2833,  2843,  2931-2933.  2943; 
Dec  Dig.  fi  109L*] 

8.  Sodomy  (1 1*)— Offenses. 

Code  1907,  |  6746,  which  prescribes  the 
punishment  to  be  imposed  upon  "any  person 
who  commits  a  crime  against  nature,  either  with 
mankind  or  with  beast,"  is  broad  enough  in  its 
terms  to  embrace  all  unnatural  carnal  copula- 
tions, whether  with  man  or  beast  and  extendi 
to  an  attempt  on  the  part  of  the  defendant  to 
have  the  boy  named  in  the  indictment  take  in- 
to his  mouth  the  private  parts  of  the  defendant 
[Ed.  Note. — For  other  cases,  see  Sodomy, 
Cent  Dig.  ||  1,  2 ;  Dec  Dig. 

4.  Sodomy  (|  2*>— Offenses—  Misdemeanor. 

Under  Code  1907,  f  7622,  providing  that 
any  person  committing  a  public  offense,  which  is 
a  misdemeanor  at  common  law  or  by  statute, 

Sunishment  of  which  is  not  particularly  speci- 
ed  In  the  Code,  shall  on  conviction  be  punish- 
ed by  fine  or  imprisonment  an  attempt  to  com- 
mit sodomy  is  a  misdemeanor." 

[Ed.  Note.— For  other  cases,  tee  Sodomy, 
Cent  Dig.  I  3;  Dec.  Dig.  {  2.»] 

5.  Sodomy  (5  7*)— Question  fob  Jttby. 

Where  there  was  some  evidence  that  de- 
fendant was  guilty  of  an  attempt  to  commit 
sodomy,  an  affirmative  charge  for  him  was  prop- 
erly refused. 

[Ed.  Note.— For  other  cases,  see  Sodomy, 
Cent.  Dig.  §  8;  Dec.  Dig.  §  7.*] 

6.  Criminal  Law  (|  830*)— Instructions— 
Instructions  Bad  in  Past. 

A  statement  in  the  bill  of  exceptions  that 
the  court  gave  five  written  charges,  which  were 
set  out  imports  that  it  was  a  single  request 
that  the  five  charges  be  given,  and  where  one  of 
them  was  bad  the  court  did  not  err  in  refusing 
the  request  as  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  2012,  2017;  Dec  Dig.  | 
830.*] 

7.  Criminal  Law  (§  995*)— Judgment— Req- 
uisites. 

Under  Code  1907,  §  7636.  providing  for  the 
imposition  of  additional  hard  labor  under  a  con- 
viction in  lieu  of  the  payment  of  costs,  a  judg- 
ment of  conviction,  not  showing  the  court's  de- 
termination of  the  time  required  to  work  out  the 
costs  at  the  rate  of  75  cents  per  day,  was  erro- 
neous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  2518.  2521,  2523-2526, 
2528%,  2530,  2536-2543;  Dec.  Dig.  |  995.*] 

Appeal  from  Law  and  Equity  Court  Walk- 
er County ;  T.  L.  Sowell,  Judge. 

Steve  Woods,  alias  Andrew  Jacson,  was 
convicted  of  an  attempt  to  carnally  know  a 
boy,  and  he  appeals.  Affirmed  In  part,  and  in 
part  reversed  and  remanded. 

The  indictment  Is  as  follows,  omitting  for- 
mal parts:  "Steve  Woods,  alias  Andrew  Jac- 
son, whose  name  is  otherwise  unknown  to 
the  grand  jury,  against  the  order  of  nature, 
attempted  to  carnally  know  Oscar  Kllgore, 
a  boy." 

The  evidence  tended  to  show  an  attempt 
on  the  part  of  the  defendant  to  have  the 
boy  named  in  the  indictment  take  Into  his 
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month  the  private  of  the  defendant  The 
charge  referred  to  in  the  opinion  la  the  af- 
firmative charge  to  find  the  defendant  not 
guilty. 

Finch  &  Pennington,  of  Jasper,  for  appel- 
lant R.  O.  Brickell,  Atty.  Gen.,  for  the 
State. 

WALKER,  P.  J.  [1]  The  indictment  was 
sufficient  Bradford  v.  State,  104  Ala.  68, 
16  South.  107,  63  Am.  St  Rep.  24. 

[2]  The  bill  of  exceptions,  after  setting 
out  a  part  of  the  court's  oral  charge,  states 
chat  "before  the  Jury  retired  the  defendant 
duly  excepted  to  that  portion  of  the  oral 
charge  In  quotations  and  underscored."  Noth- 
ing that  purports  to  be  a  quotation  from  that 
charge  Is  underscored  in  the  bill  of  excep- 
tions found  in  the  record.  The  result  Is  that 
the  subject  of  the  exception  reserved  is  not 
identified.  The  record  does  not  enable  us  to 
know  to  what  part  of  the  charge  tbe  excep- 
tion was  reserved.  An  exception  is  required 
to  present  for  review  on  appeal  a  trial  court's 
instruction  to  the  Jury,  and  Ihe  exception  is 
unavailing  If  the  ruling  thereby  sought  to  be 
made  the  subject  of  review  Is  not  by  a  bill 
of  exceptions  distinctly  disclosed  to  the  re- 
viewing court 

[3-6]  The  statute  (Code,  8  6746)  which  pre- 
scribes the  punishment  to  be  imposed  upon 
"any  person  who  commits  a  crime  against 
nature,  either  with  mankind  or  with  beast," 
is  broad  enough  In  its  terms  to  embrace  all 
unnatural  carnal  copulations,  whether  with 
man  or  beast  1  Hawkins,  Pleas  of  the 
Crown,  357;  Honselman  v.  People,  168  111. 
172,  48  N.  E.  304;  Herring  v.  State,  119  Ga. 
709,  46  S.  E.  876.  The  method  employed  In 
the  attempt  of  which  there  was  evidence  In 
this  case  was  as  much  against  the  order  of 
nature  as  any  bestial  or  unnatural  copula- 
tion that  can  be  conceived.  An  attempt  to 
commit  the  offense  is  a  misdemeanor.  Ber- 
deaux  v.  Davis,  58  Ala.  611;  Code,  §  7622. 
Evidence  having  been  adduced  which  tended 
to  prove  that  the  defendant  was  guilty  of 
such  an  attempt,  written  charge  1  requested 
by  him  was  properly  refused.  The  state- 
ment made  in  the  bill  of  exceptions  as  to 
the  request  by  the  defendant  that  the  court 
give  five  written  charges,  which  are  set  out, 
imports  that  it  was  a  single  request  that  the 
five  charges  be  given.  It  is  not  made  to 
appear  that  either  of  those  charges  was  sep- 
arately requested.  As  one  of  them  was  bad, 
the  court  did  not  err  in  refusing  the  request 
as  made.  Yeats  v.  State,  142  Ala.  58,  38 
South.  760;  Mobile  &  Ohio  R  Co.  v.  Minor, 
6  Ala.  App.  633,  60  South.  951. 

£7]  The  record  discloses  no  error  affecting 
the  judgment  of  conviction  and  the  sentenc- 
es to  hard  labor  consequent  upon  the  defend- 
ant's failure  to  pay  the  fine  and  to  an  ad- 
ditional term  of  hard  labor  as  punishment 

•For  other 


for  the  offense,  and  the  judgment  is  affirmed 
as  to  that  part  of  it.  As  to  its  sentence  of 
the  defendant  to  hard  labor  for  the  payment 
of  the  costs,  the  judgment  was  erroneous  be- 
cause of  its  failure  to  show  the  court's  deter- 
mination of  the  time  required  to  work  out 
the  costs  at  the  statutory  rate;  and  that 
part  of  the  judgment  is  reversed,  and  the 
case  is  remanded  in  order  that  the  trial  court 
may  enter  the  proper  Judgment  and  sentence 
as  to  the  costs.  Code,  §  7635;  Loudermilk 
v.  State,  4  Ala.  App.  167,  58  South.  180. 

Affirmed  in  part  reversed  in  part  and  re- 
manded. 

WILSON  v.  STATE. 

(Court  of  Appeals  of  Alabama.    Feb.  8,  1914.) 

Jubt  (|  25*)—  Right  to  Trial  by  Jubt— 
Waives  of  Right. 

Defendant  in  a  prosecution  for  a  violation 
of  the  liquor  laws,  waives  his  right  to  a  jury 
trial  by  failing  to  demand  it  In  the  manner  pro- 
vided by  Acts  Sp.  Seas.  1909,  p.  92,  §  82,  which 
is  made  generally-  applicable  to  such  cases. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  S8  154-173;  Dec.  Dig.  1  25.*] 

Appeal  from  City  Court  of  Andalusia; 
Ed.  T.  Albritton,  Judge. 

P.  O.  Wilson  was  convicted  of  violating 
the  prohibition  law,  and  he  appeals.  Af- 
firmed. 

See,  also,  64  South.  510. 

A.  Whaley,  of  Andalusia,  for  appellant 
R.  C.  Brickell,  Atty.  Gen.,  and  W.  L.  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  Section  32  of  the  act  of 
August  25,  1909,  entitled  "An  act  to  further 
suppress  the  evils  of  intemperance,"  etc. 
(Acts  of  Ala.  Sp.  Sess.  1909,  p.  63),  specifies 
the  time  and  manner  of  the  defendant's  mak- 
ing a  demand  for  a  trial  by  Jury  when  he  is 
prosecuted  for  any  violation  of  the  state's 
liquor  laws  in  a,  court  in  which  Jury  trials 
are  provided  for.  As  to  such  prosecutions, 
that  provision  is  made  generally  applicable. 
Moss  v.  State,  3  Ala.  App.  189,  58  South.  62. 
The  provision  of  section  12  of  the  act  "To 
create  and  establish  the  Andalusia  city  court 
of  law  and  equity"  that  "in  all  cases  of  all 
misdemeanors  the  defendant  may  waive  a 
trial  by  Jury"  (Local  Acts  of  Ala.  1911,  pp. 
315,  327)  does  not  purport  to  and  does  not 
supersede  the  above  referred  to  provision  of 
the  general  law  as  to  the  time  and  manner 
of  the  defendant's  making  a  demand  for  a 
trial  by  jury  In  such  a  case  as  the  instant 
one.  The  defendant  waived  the  right  to  a 
trial  by  Jury  by  failing  to  demand  It  in  the 
manner  provided  by  the  statute  applicable 
in  such  a  case.  The  court  did  not  err  in  so 
holding. 

There  is  no  error  in  the  record. 
Affirmed. 
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WILSON  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  10,  1914.) 

1.  Juby  {§25*)— Right  to  Trial  bt  Juby— 
Waivkb  of  Right. 

A  defendant  prosecuted  for  violating  the 
liquor  laws  waives  his  right  to  a  jury  trial  by 
failing  to  demand  it  within  the  time  allowed 
by  Acts  Sp.  Seas.  1909,  p.  92,  §  32. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §§  154-173;  Dec.  Dig.  f  25.*J 

2.  Juby  (§  31*)— Right  to  Juby  TbIAL— CON- 
STITUTIONAL PBOVI8ION8. 

Acts  Sp.  Sess.  1909,  p.  92,  C  32,  requiring 
defendant,  prosecuted  for  violating  the  liquor 
laws,  to  demand  a  jury  trial  within  five  days 
after  giving  bond,  is  not  violative  of  the  provi- 
sion of  Const.  (  11,  that  the  right  of  trial  by 
jury  shall  remain  inviolate. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  {§  204-219;  Dec.  Dig.  |  31.*] 

3.  Criminal  Law  (§  1158*)— Review— Find- 
ing of  Facts. 

On  appeal  from  a  judgment  on  facts  spe- 
cially found  by  the  court  as  required  by  Code 
1907,  I  5360.  the  only  matter  open  for  the  re- 
view is  whether  a  proper  judgment  was  render- 
ed on  the  facts  as  found. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  3061-8066,  3070,  3071, 
3074;  Dec.  Dig.  §  1158.*] 

Appeal  from  City  Court  of  Andalusia; 
Ed  T.  Albritton,  Judge. 

P.  O.  Wilson  was  convicted  of  violating 
the  prohibition  law,  and  he  appeals.  Af- 
firmed. 

See,  also,  64  South.  509. 

The  special  findings  of  fact  made  by  the 
court  was  that  defendant,  P.  O.  Wilson,  at  a 
time  during  the  latter  part  of  the  year  1912, 
the  indictment  being  filed  February  13,  1913, 
sold  to  J.  G.  Foxworth  a  half  pint  of  whisky, 
for  which  Foxworth  paid  him  the  sum  of  50 
cents,  and  that  such  sale  occurred  in  Coving- 
ton county,  and  within  12  months  next  before 
the  finding  of  the  indictment,  and  that  the 
general  character  of  defendant  In  the  com- 
munity was  good. 

A.  Whaley,  of  Andalusia,  for  appellant 
R.  C.  Brickell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  [1]  On  the  undisputed  evi- 
dence the  defendant  had  waived  his  right  to 
a  trial  by  jury  by  not  having  demanded  such 
a  trial  within  the  time  allowed  by  law  for 
that  purpose.  Acts  Sp.  Sess.  1909,  pp.  63,  92, 
|  32;  Moss  v.  State,  3  Ala.  App.  189,  58 
South.  62.  See,  also,  Wilson  v.  State,  64 
South.  509. 

[2]  Section  32  of  the  special  act  in  ques- 
tion is  not  violative  of  the  constitutional 
provision  (section  11)  that  the  right  of  trial 
by  Jury  shall  remain  inviolate.  See  authori- 
ties collected  and  cited  in  the  Criminal  Code 
in  connection  with  this  section.  Nor  does 
the  section  or  act  in  question  contravene  any 
other  constitutional  requirement  urged 
against  it 

[3]  The  case  was  tried  by  the  court  with- 


out a  jury,  and  a  special  finding  was  requir- 
ed under  the  provisions  of  section  5360  of 
the  Code,  and  such  a  finding,  shown  to  have 
been  regularly  made,  is  set  out  in  due  form 
in  the  transcript  In  reviewing  the  Judg- 
ment appealed  from,  the  only  matter  left 
open  for  review  in  this  particular  is  whether 
a  proper  judgment,  supported  by  the  facts 
so  found,  was  rendered  by  the  court  on  the 
facts  as  found.  Pell  City  Mfg.  Co.  v.  Cooper, 
172  Ala.  532,  537,  55  South.  214;  Chandler 
&  Jones  v.  Crossland  et  al.,  126  Ala.  176,  28 
South.  420;  W.  U.  Tei.  Co.  v.  Anniston 
Cordage  Co.,  6  Ala.  App.  351,  361,  59  South. 
757.  An  examination  of  the  facts  as  specially 
found  by  the  court  shows  them,  as  found, 
without  resort  to  and  unaided  by  extrinsic 
evidence  appearing  in  the  bill  of  exceptions, 
to  furnish  sufficient  support  for  the  Judgment 
rendered. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  trial  court  will  be  affirmed. 
Affirmed. 


BIRMINGHAM  RT.,  LIGHT  &  POWER  CO 
v.  PRATT  &  McCURDI. 

(Court  of  Appeals  of  Alabama.   Jan.  20,  1914. 
Rehearing  Denied  Feb.  5,  1914.) 

1.  Appeal  and  Ebbob  ({  1078*)— Waives  of 
Ebrobs  on  Appeal. 

Grounds  of  demurrer  to  the  complaint  will 
not  be  considered  on  appeal,  where  they  have 
not  been  supported  by  argument  or  citation  of 
authority. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4256-4261;  Dec.  Dig.  | 
1078.*] 

2.  Gas  (f  13*)— Duty  of  Gas  Company. 

A  public  service  corporation  engaged  in 
supplying  gas  to  the  inhabitants  of  a  munici- 
pality is  under  no  duty  to  supply  gas,  unless 
the  customer  is  ready  and  willing  to  pay  for 
it;  and  hence  a  complaint  seeking  damages  for 
failure  to  supply  the  plaintiff  with  gas  is  de- 
fective, unless  it  avers  .that  plaintiff  was  ready 
and  willing  to  pay. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  §{  5-9;  Dec.  Dig.  §  13*] 

3.  Gas  (8  14*)— Contbaots—  Validity. 

Where  gas  was  furnished  through  a  pre- 
payment meter,  an  agreement  that  the  customer 
should  be  liable  for  the  loss  or  theft  of  any 
money  deposited  in  the  meter  is  not  illegal. 

[Ed.  Note. — For  other  cases,  see  Gas,  Gent. 
Dig.  §§  10,  11;  Dec.  Dig.  f  14.*] 

4.  Gas  (8  13*)— Action  fob  Failube  to  Fub- 
nish— Replication. 

In  an  action  against  a  gas  company  for 
damages  for  refusal  to  furnish  gas,  the  plea 
set  up  that  the  company  supplied  gas  through 
a  prepayment  meter,  furnished  to  plaintiffs  un- 
der a  contract  requiring  the  customer  to  provide 
a  suitable  place  for  the  meter,  and  to  make 
good  any  money  which  might  be  lost  or  stolen 
from  the  meter,  and  that  the  plaintiffs  refused 
to  make  good  a  sum  of  money  stolen  from  the 
meter.  The  replication  alleged  that  the  meter 
was  installed  in  a  portion  of  the  premises  oc- 
cupied exclusively  by  another,,  and  that  it  was 
not  under  the  control  of  the  plaintiffs.  Held 
that,  as  the  office  of  a  replication  is  either  to 
traverse  the  allegations  of  the  plea  or  confess 
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and  avoid  them,  the  replication  was  insufficient, 
for  it  may  be  presumed  that  the  meter  was 
installed  in  the  apace  plaintiffs  provided,  and 
that  they  and  not  defendant  permitted  the  meter 
to  be  in  the  custody  and  control  of  another; 
and  hence  the  replication  only  admits  and  does 
not  avoid  averments  of  the  plea. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent. 
Dig.  H  5-0;  Dec.  Dig.  |  13.*] 
5.  Gas  (§  14*) — Equitable  Estoppel. 

Where  a  gas  company  furnished  gas 
through  a  prepayment  meter  under  a  contract 
requiring  the  customer  to  make  good  any  money 
which  might  be  lost  or  wrongfully  taken  from 
the  meter,  the  fact  that  the  meter  was  located 
on  the  premises  of  a  third  person  does  not  estop 
the  company  from  relying  on  the  contract, 
where  that  fact  was  equally  well  known  to  the 
customer. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  {{  10,  11 ;  Dec.  Dig.  8  14.*] 

Appeal  from  City  Court  of  Birmingham; 
John  H.  Miller,  Judge. 

Action  by  R  C.  Pratt  and  another  against 
the  Birmingham  Railway,  Light  &  Power 
Company  for  failure  to  furnish  gas.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Amended  count  1  is  as  follows:  "Plaintiff 
claims  of  defendant  corporation  the  sum  of 
$5,000  as  damages  for  that  heretofore,  to  wit, 
on  November  13,  1911,  plaintiffs  were  engag- 
ed in  the  business  of  operating  a  pool  room 
or  pool  table  at  1812  First  avenue,  Birming- 
ham, Alabama;  that  defendant  corporation 
was  at  that  time  a  public  service  corporation 
engaged  in  the  business  of  furnishing  gas, 
and  appliances  and  fixtures  in  connection 
with  the  consumption  of  gas  for  illuminating 
purposes  by  the  public  of  the  city  of  Birm- 
ingham, for  hire.  Plaintiff  avers  that  they 
contracted  with  defendant  to  furnish  them 
gas  on,  to  wit,  the  16th  day  of  October,  1911, 
for  the  purpose  of  nse  by  the  plaintiffs  in  the 
conduct  of  their  business  at  the  location 
aforesaid,  for  illuminating  purposes,  for 
which  the  plaintiff  will  pay  and  agreed  to 
pay  by  depositing  a  25  cent  coin  in  a  certain 
slot  meter  machine  then  and  there  furnished 
by  defendant,  by  means  of  which  arrange- 
ment, mechanism,  or  contrivance  a  certain 
amount  of  gas  was  allowed  to  be  consumed 
or  used  by  plaintiffs  in  their  said  business  on 
their  said  premises.  And  plaintiffs  aver  that 
they  complied  and  stood  ready  to  comply 
with  the  terms  of  their  said  agreement  with 
the  said  defendant  in  all  things,  until  defend- 
ant breached  said  contract,  as  hereinafter 
complained  of.  And  plaintiffs  aver  that  on, 
to  wit,  November  13,  1911,  the  said  company 
breached  the  said  contract,  and  refused  to 
furnish  gas  to  plaintiffs  according  to  the 
terms  of  said  contract  with  plaintiff,  and, 
as  a  proximate  consequence  of  said  breach 
of  said  contract  by  defendants,  plaintiffs 
were  put  to  great  Inconvenience  and  annoy- 
ance, and  caused  to  suffer  great  physical 
and  mental  pain,  and  were  caused  to  suffer 
loss  in  their  business,  and  were  put  to  great 
expense  in  and  about  procuring  and  obtain- 


ing lights  for  their  said  pool  hall."  The 
demurrer  was  that  it  does  not  appear  with 
sufficient  certainty  what  the  contract  was, 
nor  that  the  appellees  performed  their  part 
of  the  contract,  or  stood  ready  and  willing 
to  perform  the  same.  The  substance  of 
count  2  sufficiently  appears  in  the  opinion 
of  the  court,  as  does  the  substance  of  the 
special  pleas  and  the  replications. 

Tillman,  Bradley  &  Morrow  and  Charles 
E.  Rice,  aH  of  Birmingham,  for  appellant 
Allen  &  Bell,  of  Birmingham,  for  appellee. 

WALKER,  P.  J.  [1]  The  argument  of  the 
counsel  for  the  appellant  in  support  of  their 
contention  that  the  demurrers  to  the  several 
counts  of  the  complaint  as  it  was  amended 
should  have  been  sustained  is  based  upon  the 
claim  that  each  of  the  counts  failed  to  aver 
or  show  that  the  plaintiffs  performed  their 
part  of  the  contract  alleged,  or  stood  ready 
and  willing  to  do  so,  or  that  they  offered  or 
were  willing  and  ready  to  pay  for  the  serv- 
ice of  which  they  complained  that  they  were 
deprived.  The  original  first  count  did  not  re- 
main subject  to  this  criticism,  as  by  the  ad- 
dition to  it  which  was  made  by  an  amend- 
ment it  was  alleged  that  the  plaintiffs  "com- 
piled and  stood  ready  to  comply  with  the 
terms  of  their  said  agreement  with  the  said 
defendant  in  all  things,  until  the  said  de- 
fendant breached  said  contract,  as  herein 
complained  of."  That  count,  as  it  was 
amended,  was  not  subject  to  the  only  grounds 
of  demurrer  which  have  been  insisted  on  in 
the  argument  made  in  behalf  of  the  appel- 
lant We  do  not  consider  grounds  of  demur- 
rer which  counsel  for  the  appellant  have  not 
undertaken  to  support  by  argument  or  cita- 
tion of  authority.  It  follows  that  the  assign- 
ment of  error  based  upon  the  overruling  of 
the  demurrer  to  the  first  count  as  it  was 
amended  cannot  be  sustained. 

[2]  The  second  count  averred  that  the  de- 
fendant (appellant  here)  was  a  public  service 
corporation  engaged  in  the  business  of  fur- 
nishing gas  fo  the  public  for  a  reward,  and 
that,  while  the  plaintiffs  were  customers  of 
the  defendant,  the  latter  wrongfully  cut  off 
the  gas  from  the  premises  of  the  former. 
This  count  contained  no  averment  in  refer- 
ence to  the  plaintiffs'  paying  for  gas  fur- 
nished, or  as  to  their  being  ready  and  will- 
ing to  do  so.  Plainly  the  defendant  was 
under  no  duty  to  continue  to  supply  the 
plaintiffs  with  gas,  unless  the  latter  continu- 
ed ready  and  willing  to  pay  for  it.  It  was 
incumbent  upon  the  plaintiffs  to  show  the 
existence  of  the  duty,  for  a  breach  of  which 
complaint  was  made.  It  was  not  a  wrong 
for  which  the  plaintiffs  were  entitled  to  com- 
plain that  the  defendant  cut  off  the  gas  from 
the  plaintiffs'  premises  and  refused  to  fur- 
nish them  gas,  if  they  did  not  offer  to  pay 
for  it  and  were  not  ready  and  able  to  do  so. 
In  failing  to  show  such  offer  or  such  willing- 
ness and  ability  on  their  part,  the  plaintiffs 


♦For  other  cum  sm  suns  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 

Digitized  by  Google 


512 


64  SOUTHERN  REPORTER 


(Ala. 


failed  to  show  that  the  conduct  of  the  de- 
fendant which  was  complained  of  was  a 
breach  of  any  duty  owing  by  the  defendant 
to  them  at  that  time.  Barney  Coal  Co.  t. 
Davis,  1  Ala.  App.  595,  55  South.  1023.  The 
count  last  mentioned  was  subject  to  the  de- 
murrer Interposed  to  it  on  the  grounds  point- 
ing out  the  deficiency  of  its  averments  in 
tbis  respect.  There  was  a  similar  defect  in 
each  of  the  remaining  counts  upon  which 
the  case  was  tried.  In  none  ot  them  was 
it  made  to  appear  by  appropriate  averments 
of  fact  that  the  defendant,  at  the  time  of  the 
acts  of  Its  employes  which  were  complained 
of,  was  bound  to  continue  to  render  the  serv- 
ices, by  the  discontinuance  of  which  it  was 
alleged  that  the  plaintiffs  were  subjected  to 
injury. 

[3]  In  several  special  pleas,  it  was  averred, 
in  effect,  that  the  acts  complained  of  occur- 
red in  the  following  circumstances:  The  de- 
fendant supplied  gas  to  the  plaintiffs  on 
their  premises  mentioned  in  the  complaint 
through  a  prepayment  meter  (having  a  slot 
device  in  which  coin  was  deposited  to  obtain 
the  quantity  of  gas  the  coin  would  pay  for), 
furnished  to  them  on  said  premises  under  a 
contract  which  provided  that  "the  consumer 
hereby  agrees  that  in  case  the  said  meter,  or 
the  money,  or  any  part  thereof,  deposited 
therein  shall  be  lost  or  stolen,  or  shall  be 
removed  by  any  person  other  than  the  agents 
of  said  company,  the  consumer  shall  pay  the 
company  on  demand  the  amount  of  money  so 
lost,  stolen  or  removed."  At  the  time  of  the 
occurrence  mentioned  in  the  complaint,  the 
plaintiffs  were  using  said  meter  by  virtue  of 
said  contract,  and  said  meter  had  been  brok- 
en open,  not  by  the  servants  of  the  defend- 
ant, and  the  amount  which  had  been  deposit- 
ed therein  had  been  taken  out.  The  defend- 
ant had  made  demand  upon  the  plaintiffs  for 
the  amount  of  money  which  had  been  so 
taken  out  of  the  meter,  and  the  plaintiffs 
bad  failed  and  refused  to  pay  the  same  or 
for  the  gas  which  had  been  consumed,  which 
was  shown  by  the  meter,  and  thereafter  the 
defendant  removed  said  meter  from  the 
plaintiffs'  premises,  and  discontinued  the 
service  for  which  they  had  contracted.  The 
writings  evidencing  the  contract  between 
the  parties  were  made  exhibits  to  two  of  the 
special  pleas.  It  was  provided  in  the  con- 
tract that  "the  consumer  will  provide  suita- 
ble space  for  the  meter."  By  these  pleas  the 
defendant  set  up  as  an  excuse  for  its  discon- 
tinuance of  the  service  the  failure  and  re- 
fusal of  the  plaintiffs,  after  due  demand  up- 
on them,  to  make  good  to  the  defendant  the 
loss  from  the  designated  place  of  deposit  on 
the  plaintiffs'  premises  of  the  price  of  gas 
supplied  to  them.  The  demurrers  to  these 
special  pleas  having  been  overruled,  the 
plaintiffs  interposed  special  replications  there- 
to ;  the  first  of  which  averred,  in  effect,  that 
the  meter  was  installed  and  located  by  the 
defendant  in  a  portion  of  the  premises  which 
was  occupied  exclusively  by  one  Kohn,  and 


that  it  was  not  in  the  custody  or  under  the 
control  of  the  plaintiffs.  The  action  of  the 
court  in  overruling  the  demurrer  to  this 
replication  is  assigned  as  error.  The  counsel 
for  the  appellees  suggest  that,  if  there  was 
error  in  that  ruling,  it  was  error  without  in- 
Jury,  because  the  demurrers  to  the  special 
pleas  replied  to  were  well  taken,  and  were 
Improperly  overruled. 

The  last-mentioned  contention  is  sought  to 
be  supported  on  the  ground  of  the  Invalidity 
of  the  contract  under  which  the  plaintiffs 
were  furnished  gas  by  the  defendant  We 
are  aware  of  no  rule  of  law  which  would 
render  invalid  and  unenforceable  an  under- 
taking of  a  consumer  of  gas,  supplied  in  the 
way  above  mentioned,  to  be  responsible  for 
the  loss  or  theft  of  the  money  deposited  in 
payment  of  it,  while  that  money  is  in  the 
agreed  receptacle  for  it  on  his  own  premises. 
By  such  an  undertaking  he  merely  Insures 
the  safety  from  violence  or  theft  of  the  mon- 
ey deposited  for  gas  as  desired  before  it  gets 
into  the  possession  or  under  the  control  of 
the  party  entitled  to  it,  and  while  it  is  in  the 
agreed  place  of  deposit  on  the  premises  serv- 
ed through  the  meter  of  which  the  consumer 
makes  use.  The  law  does  not  forbid  the  as- 
sumption of  such  a  risk  by  a  consumer  of  gas 
who  contracts  for  such  a  method  of  service. 
It  is  not  made  to  appear  that  the  plaintiffs 
desired  or  consented  to  be  supplied  with  gas 
In  any  way  except  through  the  prepayment 
meter  for  the  use  of  which  they  contracted. 
In  the  argument  of  the  counsel  for  the  ap- 
pellees, a  spirited  attack  is  made  upon  oth- 
er provisions  of  the  contract  of  which  the 
above-quoted  stipulation  is  a  part  It  la 
enough  to  say  of  such  other  provisions  that 
none  of  them  were  sought  to  be  enforced  in 
this  suit,  and  questions  as  to  their  legal  va- 
lidity are  not  presented  for  decision. 

[4]  The  above-described  special  replication 
not  averring  to  the  contrary,  it  may  be  pre- 
sumed that  the  meter  was  located  and  In- 
stalled on  the  plaintiffs'  premises  in  the 
space  they  provided  for  it  as  stipulated  In 
the  contract;  that  with  their  consent  and  ap- 
proval, and  without  the  knowledge  of  the  de- 
fendant that  part  of  their  premises  was  in 
the  exclusive  occupancy  of  one  Kohn;  and 
that  they,  and  not  the  defendant  permitted 
the  meter  to  be  in  the  custody  or  under  the 
control  of  some  one  other  than  themselves. 
Certainly  the  plaintiffs  were  not  discharged 
from  the  obligation  of  the  above-quoted  pro- 
vision of  their  contract  by  a  state,  of  facts 
brought  about  by  their  own  procurement  and 
for  which  the  defendant  was  In  no  way  re- 
sponsible. For  a  replication  to  be  sufficient, 
it  must  either  traverse  the  allegations  of  the 
plea  or  pleas  to  which  it  refers,  or  confess 
those  allegations  and  avoid  the  effect  sought 
by  the  opposing  party  to  be  attributed  to  the 
facts  pleaded,  or  set  up  some  matter  of  es- 
toppel whereby  the  defendant  is  precluded 
from  relying  on  the  grounds  of  defense  sought 
to  be  availed  of.    Huson  Ice  &  Machine 
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Works,  107  Ala.  391,  52  South.  445 ;  McNeill 
v.  Atlantic  Coast  Line  Ry.  Co.,  161  Ala.  319, 
49  South.  797.  The  replication  under  consid- 
eration does  not  deny  any  material  averment 
of  the  pleas.  It  impliedly  admits  the  truth 
of  those  averments,  and,  by  averring  a  state 
of  facts,  the  existence  of  which,  the  contrary 
not  appearing,'  it  may  be  Inferred  was  brought 
about  by  the  plaintiffs  themselves,  or  was  ac- 
quiesced in  by  them,  it  does  not  show  that 
they  were  entitled  to  avoid  their  obligation, 
shown  by  the  averments  of  the  pleas,  to  pay 
for  the  service  desired  in  the  manner  pro- 
vided In  their  contract  for  It 

[5]  Nor  did  that  replication  show  that  the 
defendant  had  estopped  itself  to  claim  the 
benefit  of  the  contract  under  which  it  had 
supplied  gas  for  the  use  of  the  plaintiffs  on 
their  premises  mentioned  in  the  complaint. 
The  plaintiffs  could  not  sustain  a  claim  that 
the  defendant  was  estopped  by  a  state  of 
facts  es  well  known  to  themselves,  when  they 
deposited  the  money  which  was  subsequently 
stolen,  as  to  the  defendant,  and  the  responsi- 
bility for  the  existence  of  which  was  not 
shown  to  have  been  upon  the  defendant  more 
than  upon  the  plaintiffs  themselves.  'The  de- 
murrer to  the  replication  In  question  pointed 
out  material  defects  In  it,  and  that  demurrer 
should  have  been  sustained. 

The  special  replication  next  in  order  is 
subject  to  similar  criticism.  While  its  aver- 
ments show  that  the  defendant,  with  knowl- 
edge that  the  part  of  the  plaintiffs'  premises 
in  which  the  meter  was  located  was  sub- 
rented  by  them  to  one  Kohn,  and  was  under 
his  exclusive  control,  allowed  the  meter  to 
remain  in  that  part  of  the  premises  until  the 
money  which  had  been  deposited  was  stolen 
from  it,  they  do  not  negative  the  conclusion 
that  the  plaintiffs  subrented  that  part  of 
their  premises  after  the  meter  was  installed 
In  the  space  furnished  by  themselves  for  it, 
and  that  they  consented  to  and  approved  the 
conduct  of  the  defendant  in  permitting  It  to 
remain  there,  and  continued  to  make  use  of 
it  while  it  was  there.  What  has  just  been 
said  is  equally  applicable  to  the  remaining 
special  replication.  We  are  of  opinion  that 
the  demurrers  to  each  of  the  three  special 
replications  mentioned  should  have  been  sus- 
tained. 

Reversed  and  remanded. 


KEEF  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Jan.  22,  1914.) 

1.  Homicide  (J  300*)— Instructions  —  Self- 
Defense. 

On  a  trial  for  homicide,  an  Instruction 
that,  if  accused  was  feloniously  pursued  by  de- 
ceased and  his  brothers  in  such  a  way  as  to  in- 
duce in  him  a  well-grounded  belief  that  he  was 
in  danger  of  great  bodily  harm  or  death  when 
acting  under  the  influence  of  such  apprehension, 
he  was  justified  in  defending  himself,  whether 
the  danger  was  real  or  apparent,  was  bad,  in 


that  it  ignored  the  questions  of  retreat  and 
freedom  from  fault  in  bringing  on  the  difficulty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  614,  616-620,  622-630;  Dec  Dig. 
§  300.*] 

2.  Homicide  (|  118*)— Self- Defense  —  Dutt 
to  Retreat. 

One  who  can  retreat  without  increasing  his 
peril  is  bound  to  do  so  instead  of  killing  his 
assailant,  although  he  cannot  retreat  with  ab- 
solute safety  to  his  person. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  168-171;  Dec.  Dig.  |  118.*] 

3.  Homicide  (|  300*)— Instbuctions  —  Self- 
Defense. 

On  a  trial  for  homicide,  an  instruction  that, 
in  determining  whether  a  person  engaged  in  a 
difficulty  could  retreat  with  safety  to  his  per- 
son, it  was  the  duty  of  the  jury  to  look  to  all 
the  evidence,  and  that,  if  they  had  a  reasonable 
doubt  as  to  whether  such  person  could  have  re- 
treated, then,  so  far  as  the  law  was  concerned, 
he  could  not  have  retreated  was  properly  refus- 
ed, as  likely  to  mislead  the  jury  into  believing 
that,  if  accused  by  retreating  would  have  re- 
ceived some  slight  injury  to  his  person,  he  was 
relieved  of  the  necessity  of  retreating,  even 
though  he  could  retreat  without  increasing  his 
peril 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614,  616-620,  622-630;  Dec.  Dig! 
|  300.*] 

4.  Homicide  (|  300*)— Instbuctions  —  Self- 
Defense. 

On  a  trial  for  homicide,  an  instruction  that 
a  person  might  fight  willingly,  if  he  was  free 
from  fault  in  bringing  on  the  difficulty,  and 
there  was  no  reasonable  mode  of  escape  with- 
out increasing  his  danger,  was  properly  refused, 
as  it  ignored  the  degree  of  force  that  the  person 
so  situated  might  use  in  defending  himself 
against  the  assault 

(Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  SS  614,  616-620,  .622-630 ;  Dec  Dig. 
§  300.*] 

5.  Homicide  (§  115*)—  Self-Defense— Neces- 
sity of  Killing. 

Where  an  assault  is  not  felonious,  or  such 
as  to  imperil  the  life  or  person  of  the  party  as- 
saulted with  serious  harm,  and  doees  not  reason- 
ably appear  so,  the  party  assaulted  is  not  justi- 
fied in  killing  his  assailant,  though  free  from 
fault  in  bringing  on  the  difficulty. 

(Ed.  Note— For  other  cases,  see  Homicide. 
Cent  Dig.  §§  155-157;  Dec  Dig.  ft  115.*] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty;  W.  W.  Haralson,  Judge. 

John  Keef  was  convicted  of  manslaughter 
In  the  first  degree,  and  he  appeals.  Affirmed. 

See,  also,  7  Ala.  App.  15,  60  South.  963. 

The  following  charges  were  refused  to  de- 
fendant: 

"(1)  If  you  believe  from  the  evidence  that 
defendant  was  feloniously  pursued  by  de- 
ceased and  his  brothers  In  such  a  way  as  to 
induce  In  him  a  well-grounded  belief  that  he 
was  actually  in  danger  of  great  bodily  harm, 
or  of  losing  his  life  when  acting  under  the 
Influence  of  such  apprehension,  he  would  be 
justified  in  defending  himself  whether  the 
danger  was  real  or  apparent 

"(2)  In  determining  whether  a  person  en- 
gaged In  a  difficulty  could  retreat  with  safe- 
ty to  his  person,  it  is  always  the  duty  of  the 
jury  to  look  to  all  of  the  evidence  in  the 
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case,  and  if,  after  weighing  all  the  evidence, 
the  jury  has  a  reasonable  doubt  as  to  wheth- 
er such  person  could  have  retreated,  then, 
so  far  as  the  law  is  concerned,  he  could  not 
have  retreated." 

"(4)  A  person  may  fight  willingly  if  he  is 
free  from  fault  in  bringing  on  the  difficulty, 
and  there  is  no  reasonable  mode  of  escape 
without  increasing  his  danger. 

"(5)  If,  upon  a  review  of  the  whole  evi- 
dence in  the  case,  you  have  a  reasonable 
doubt  as  to  whether  defendant  has  estab- 
lished his  plea  of  self-defense,  you  should  ac- 
quit defendant." 

Hunt,  Hunt  &  Wolfes,  of  Ft  Payne,  for  ap- 
pellant. R,  C.  Brlckell,  Atty.  Gen.,  for  the 
State. 

THOMAS,  J.  No  exceptions  were  re- 
served, and  consequently  no  other  questions 
are  presented  for  review,  except  as  to  the 
action  of  the  court  in  refusing  certain  charg- 
es requested  by  defendant  in  writing. 

[1]  The  first  of  these  charges,  numbered  1, 
is  bad,  in  that  it  ignores  all  question  of  re- 
treat. Wharton  on  Homicide,  471  (3d  Ed.); 
Gordon  v.  State,  140  Ala.  29,  36  South.  1009 ; 
Mann  v.  State,  134  Ala.  1,  32  South.  704; 
Scott  v.  State,  133  Ala.  112,  32  South.  623; 
Jimmerson  v.  State,  133  Ala.  18,  32  South. 
141.  Moreover,  it  pretermits  a  considera- 
tion by  the  jury  of  the  question  of  freedom 
from  fault  in  bringing  on  the  difficulty.  Wil- 
son v.  State,  140  Ala.  43,  37  South.  93;  Jar- 
vis  v.  State,  138  Ala.  17,  34  South.  1025; 
Harkness  v.  State,  129  Ala.  71,  30  South.  73. 
For  the  latter  reason,  if  not  others,  charge 
3  also  is  bad. 

[2,  3]  Charge  2  is  confusing  and  mislead- 
ing, and  does  not  correctly  state  the  law. 
The  law  is  that,  if  the  defendant  could  have 
retreated  without  increasing  his  peril,  then 
it  was  his  duty  to  have  done  so  rather  than 
to  have  killed  deceased,  although  he  could 
not  have  so  retreated  with  absolute  safety 
to  his  person,  as  the  charge  seems  to  assert 
Bell  v.  State,  115  Ala.  39,  22  South.  526;  1 
May.  Dig.  p.  804.  From  the  charge  the  jury 
might  well  have  been  misled  into  believing 
that,  if  by  retreating  the  defendant  would 
have  received  some  slight  injury  to  his  per- 
son, then  he  was  relieved  of  the  necessity  of 
retreating.  The  court  did  not  err  in  refus- 
ing the  charge. 

[4,  6]  Charge  4  asserts  that  "a  man  may 
fight  willingly,  if  he  is  free  from  fault  in 
bringing  on  the  difficulty,  and  there  is  no 
other  reasonable  mode  of  escape  without  in- 
creasing his  danger" ;  but  the  charge  ignores 
all  consideration  by  the  jury  of  the  degree 
of  force  that  the  person,  so  situated  as  stated 
in  the  charge,  is  allowed  to  use  in  defending 
himself  against  the  assault  so  made  upon 
him.  If  the  assault  was  not  felonious,  was 
not  such  as  to  imperil  his  life  or  his  person 
with  serious  harm,  or  reasonably  appeared 


so,  he  would  not  be  Justified  In  killing  his 
assailant  although  he  was  free  from  fault 
in  bringing  on  the  difficulty,  etc.  The  charge, 
to  be  applicable  here,  would  have  removed 
the  consideration  of  these  questions  from  the 
Jury,  and  was  otherwise  faulty,  as  pointed 
out  in  the  consideration  of  a  similar  charge 
in  Pugh  v.  State,  132  Ala.  1,  31  South.  727; 
Harbour  v.  State,  140  Ala.  103,  37  South.  330. 

Refused  charges  5  and  6  were  fully  cover- 
ed by  given  charge  17. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

Affirmed. 


FREEMAN  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Dec.  18,  1913. 
Rehearing  Denied  Feb.  8,  1914.) 

1.  Embezzlement  (§  11*)  —  What  Consti- 
tutes. 

So  far  as  a  conversion  is  concerrcd  as  an 
element  of  the  offense,  the  unauthorized  assump- 
tion and  exercise  of  right  of  ownership  t.  «r  the 
personal  goods  and  chattels  of  another,  to  the 
exclusion  of  the  owner's  right  constitutes  an 
"embezzlement." 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment Cent.  Dig.  88  9,  10;  Dec.  Dig.  8  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2350-2358;  vol.  8,  p.  7649.] 

2.  Embezzlement  (§  47*)— Trial-—  Question 
fob  Juby. 

Where  the  jury  could  find  from  the  state's 
evidence  that  accused  was  the  agent  or  in  the 
employment  of  another,  that  the  barrel  of  tur- 
pentine came  into  his  possession  by  virtue  of 
his  employment,  and  that  he  fraudulently  con- 
verted it,  it  was  the  court's  duty  to  submit  the 
question  of  his  guilt  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment Dec.  Dig.  |  47.*] 

3.  Cbiminal  Law  (J  342*)  —  Evidence  — 
Fbauoulent  Intent. 

In  cases  where  a  fraudulent  intent  is  neces- 
sary to  be  shown,  great  latitude  is  allowed  in 
the  evidence,  as  being  indispensable  to  truth 
and  justice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  773,  774;  Dec  Dig.  §  342.*] 

4.  Cbiminal  Law  (8  815*)— Instbuctions— 
Exclusion  of  Issues— Sale  of  Pbopebtt 
to  Defendant— Embezzlement. 

In  a  prosecution  for  embezzlement  where 
there  was  evidence  supporting  both  the  state's 
contention  that  any  sale  to  defendant  had  been 
a  conditional  sale  and  defendant's  contention 
of  a  sale  to  him,  charges  predicating  acquittal 
on  the  jury's  belief  of  a  sale  to  defendant  did 
not  exclude  the  idea  of  a  conditional  sale. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  1922,  1986;  Dec  Dig.  f 
815.*] 

5.  Cbiminal  Law  (8  815*)— Embezzlement  by 
"Agent"  —  Instbuctions  —  Ignoring  Evi- 
dence. 

Where  the  jury  might  infer  that  defendant 
was  the  servant  or  agent  of  another,  the  term 
"agent"  importing  the  idea  of  principal  or  mas- 
ter, and  implying  employment,  services,  or  del- 
egated authority  to  do  something  in  the  name 
or  stead  of  the  principal  or  master,  and  mean- 
ing one  who  is  authorized  to  act  for  another. 
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instructions  to  the  contrary  were  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  1922,  1986;  Dec  Dig.  | 
815.* 

For  other  definitions,  see  Words  and  Phrases, 
toL  1,  pp.  262-270;  vol  8,  p.  7569.] 

Appeal  from  Circuit  Court,  Macon  County ; 
S.  L.  Brewer,  Judge. 

Perry  Freeman  was  convicted  of  embezzle- 
ment, and  he  appeals.  Affirmed. 

O.  S.  Lewis,  of  Tuskegee,  for  appellant 
R.  C.  BrickelL  Atty.  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.r  for  the  State. 

PELHAM,  J.  The  defendant  waa  convicted 
of  embezzling  a  barrel  of  turpentine,  which 
the  undisputed  proof  showed  had  been  sold  by 
the  defendant,  and  the  money  converted  to 
his  own  use ;  the  theory  of  the  defense  being 
that  one  Dr.  Lane,  by  whom  the  defendant  (a 
negro  foreman)  had  been  employed  at  his 
(Lane's)  turpentine  plant,  had  sold  the  plant 
to  the  defendant  on  his  personal  credit  for 
15,000,  under  a  verbal  contract,  and  had  turn- 
ed it  over  to  him,  and  that  he  had  a  legal  right 
to  dispose  of  the  barrel  of  turpentine  in  the 
manner  shown.  It  was  the  state's  contention 
that  Lane  had  only  made  a  conditional  sale  of 
the  property,  under  the  terms  of  which  the 
plant  was  not  to  become  the  property  of  the 
defendant,  and  that  he  was  not  to  have  the 
right  to  dispose  of  the  product,  but  that  the 
defendant  was  to  remain  in  charge  of  the 
plant  under  these  terms  of  the  contract  as 
the  vendor's  agent,  or  under  his  employment, 
until  the  purchase  price  was  paid.  The  evi- 
dence was  without  dispute  that  the  purchase 
price  had  not  been  paid,  and  there  was  evi- 
dence supporting  the  contention  of  both  the 
state  and  the  defendant 

[1,2]  Under  the  well-recognized  definition 
and  clear  rule  of  law  that  so  far  as  a  con- 
version is  concerned  the  unauthorized  as- 
sumption and  exercise  of  right  of  ownership 
over  the  personal  goods  or  chattels  of  another, 
to  the  exclusion  of  the  owner's  right,  con- 
stitutes an  embezzlement  (Penny  v.  State,  88 
Ala.  105,  7  South.  50),  the  evidence  in  support 
of  the  state's  theory  showed  an  embezzle- 
ment and  no  error  was  committed  in  refus- 
ing the  general  charge  requested  by  the  de- 
fendant on  that  account  The  evidence  In- 
troduced in  behalf  of  the  state  tended  to  show, 
and  offered  inferences  from  which  the  jury 
could  find,  that  the  accused  was  the  agent 
or  in  the  employment  of  Lane,  that  the  barrel 
of  turpentine  came  into  the  defendant's  pos- 
session by  virtue  of  his  employment,  and  that 
he  fraudulently  converted  it  All  of  the  con- 
stituent elements  necessary  to  constitute  the 
offense  being  in  evidence  before  the  jury,  it 
was  the  plain  duty  of  the  court  to  submit  the 
question  of  the  defendant's  guilt  to  the  jury. 
Pullam  v.  State,  78  Ala.  33,  56  Am.  Rep.  21. 

[3]  The  bill  of  exceptions  shows  a  great 


number  of  objections  and  exceptions  to  the 
evidence;  but  as  no  brief  has  been  filed  in 
behalf  of  the  appellant  we  are  not  apprised 
what  points,  thus  made,  if  any,  are  relied  up- 
on. Many  of  the  objections  are  frivolous, 
some  of  them  made  to  the  answer  after  it 
had  been  elicited  in  response  to  a  question, 
and  none  of  them  show  an  error  In  the  ruling 
of  the  court  justifying  a  reversal  of  the  case. 
It  is  to  be  borne  in  mind  that  great  latitude 
is  allowed  in  the  range  of  evidence  in  cases 
like  this,  where  a  fraudulent  intent  is  neces- 
sary to  be  shown.  "It  is  indispensable  to 
truth  and  justice  that  it  should  be  so."  Snod- 
grass  v.  Bank,  25  Ala.  174,  60  Am.  Dec.  505 ; 
Reeves  v.  State,  95  Ala.  31, 11  South.  158. 

[4,  S]  The  charges  are  not  numbered,  and 
we  will  not  endeavor  to  discuss  them  seriatim. 
Those  charges  predicating  an  acquittal  on  the 
jury's  belief  of  a  sale  of  the  property  to  the 
defendant  do  not  when  referred  to  the  evi- 
dence, exclude  the  idea  of  a  conditional  sale, 
such  as  it  is  contended  by  the  state  was 
made,  by  which  the  defendant  was  given  only 
the  custody  and  possession  of  the  plant  for 
the  owner  until  paid  for.  Oxford  v.  State, 
33  Ala.  416;  Holbrook  v.  State,  107  Ala.  154, 
18  South.  109,  54  Am.  St  Rep.  65.  It  was 
open  to  the  jury  to  infer  from  the  evidence 
that  the  defendant  was  the  servant  or  agent, 
of  Lane,  and  the  charges  instructing  the  jury 
to  the  contrary  were  properly  refused.  The 
term  "agent"  as  employed  in  this  connection, 
imports  the  idea  of  principal  or  master,  and 
implies  employment  service,  or  delegated  au- 
thority to  do  something  in  the  name  or  stead 
of  the  principal  or  master.  It  means  one 
who  is  authorized  to  act  for  another.  Brewer 
v.  State,  83  Ala.  113,  3  South.  816,  8  Am.  St. 
Rep.  693;  Hinderer  v.  State,  38  Ala.  415.  No 
error  Is  shown  by  the  rulings  of  the  court  in 
refusing  the  unnumbered  charges  set  out 

An  examination  of  the  record  does  not  dis- 
close any  reversible  error,  and  the  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 


BELK  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Jan.  22,  1914.) 

1.  Criminal  Law  (g  665*)  —  Exclusion  of 
Witnesses— Violation  of  Rule  by  WIT- 
NESS. 

Whether  a  witness  put  under  the  rule  and 
excluded  from  the  courtroom,  who  violated  the 
rule,  should  be  permitted  to  testify  was  within 
the  discretion  of  the  trial  court 

[Ed.  Note.— For  other  cakes,  see  Criminal 
Law,  Cent  Dig.  §§  1549-1566% ;  Dec  Dig.  g 
665.*] 

2.  Criminal  Law  (g  1036*)— Appeal— Reser- 
vation of  Grounds  of  Review  —  Objec- 
tions and  Exceptions. 

The  alleged  error  in  permitting  a  witness 
to  testify  was  not  reviewable,  where  no  objec- 
tion was  made  or  ruling  of  the  court  invoked 
with  respect  to  the  giving  of  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gg  1631-1640,  2639-2641;  Dec. 
Dig.  g  1036.*] 
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8.  Criminal  Law  (|  1036*)—Appeal—  Reser- 
vation) or  Grounds  of  Review  —  Objec- 
tions and  Exceptions. 

Where  a  question  asked  accused  on  cross- 
examination  and  objected  to  was  not  answered, 
the  solicitor  changing  the  form  of  the  question, 
and  no  objection  being  interposed  to  the  changed 
form,  no  error  appeared. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1631-1640,  2639-2641 ;  Dec 
Dig.  §  1036.*] 

4.  Criminal  Law  (||  728*)— Error— Waiver, 
Where  defendant  objected  to  part  of  the 
solicitor's  argument  because  not  based  on  the 
evidence,  whereupon  the  stenographic  report  of 
the  testimony  of  a  witness  was  read,  and  de- 
fendant's counsel  then  said,  "Go  ahead,"  the  ob- 
jection was  waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8!  1689-1691;  Dec  Dig.  | 
728.*] 

Appeal  from  City  Court  of  Annlston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Robert  Belk  was  convicted  of  assault  with 
intent  to  murder,  and  he  appeals.  Affirmed. 

Charles  S.  Loydon,  of  Annlston,  for  appel- 
lant R.  C.  Brickell,  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  proceedings  set  out  in' 
the  transcript  show  that  the  defendant  was 
convicted  of  an  aggravated  and  apparently 
unjustified  assault  with  the  intent  to  murder, 
and  was  sentenced  to  ten  years'  imprison- 
ment in  the  penitentiary.  Counsel  for  the 
defendant  has  called  the  attention  of  this 
court  to  the  matters  relied  upon  as  constitut- 
ing the  errors  committed  by  the  trial  court, 
authorizing  a  reversal,  by  making  four  as- 
signments of  error  on  the  transcript 

[1,2]  First  it  is  contended  that  the  court 
erred  in  permitting  the  state  to  examine  as  a 
witness  in  its  behalf  one  Jos.  Eros,  who  had 
been  put  under  the  rule  and  excluded  from 
the  courtroom  out  of  the  hearing  of  the  wit- 
nesses when  delivering  their  testimony,  be- 
cause of  some  violation  of  the  rule  by  the 
witness.  Besides  this  being  a  matter  in  the 
discretion  of  the  court  in  which  no  abuse  of 
discretion  is  shown,  no  objection  was  made 
by  the  defendant  to  the  witness'  testifying, 
and  no  ruling  of  the  court  shown  to  have 
been  invoked  with  respect  thereto,  and  there 
is  therefore  no  action  of  the  court  presented 
lor  review. 

[3]  The  second  matter  insisted  upon  is  that 
the  court  was  in  error  in  overruling  the  de- 
fendant's objection  to  the  question  asked  the 
defendant  on  cross-examination  by  the  so- 
licitor :  "They  caught  you?'  This  question 
is  not  shown  to  have  been  answered,  and 
when  the  solicitor  changed  the  form  of  the 
question  and  added  to  it,  "That  evening  away 
up  six  or  seven  miles  above  Jacksonville?" 
no  objection  was  made  to  the  question  In  the 
changed  form,  and  the  witness  answered  it 
only  in  that  form,  to  which  no  objection  was 
interposed. 

[4]  The  argument  of  the  solicitor,  made 
the  basis  of  the  third  proposition  insisted  up- 

•For  other  cum 


on,  was  clearly  based  on  the  evidence  and  en- 
tirely proper  and  legitimate.  The  recitals  in 
the  bill  of  exceptions  show  that  upon  the  de- 
fendant's making  objection  to  this  part  of  the 
solicitor's  argument  because  not  based  on  the 
evidence,  the  court  had  the  stenographic  re- 
port of  the  testimony  of  one  of  the  witnesses 
read,  and  that  defendant's  counsel  thereupon 
said,  "Go  ahead;"  and,  if  there  had  been  any- 
thing in  the  objection,  this  would  be  a  waiver. 

The  only  other  matter  insisted  upon  is  the 
court's  refusal  to  give  the  general  charge  In 
favor  of  the  defendant  If  a  written  request 
for  the  general  charge  was  -made,  it  is  not 
shown  by  anything  set  out  in  any  part  of  the 
transcript  and,  even  if  so,  its  refusal  would 
clearly  not  have  been  error. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  trial  court  will  be  affirmed. 

Affirmed. 


TYUS  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Jan.  20,  1914.) 

1.  Homicide  (|  300*)— Instructions  —  Self- 
Defense— Apprehension  op  Danger. 

In  a  prosecution  for  homicide,  it  was  error 
to  refuse  a  requested  charge,  not  abstract  as  re- 
ferred to  the  evidence,  that  it  was  not  necessary 
that  defendant  should  have  been  actually  in 
danger  of  death  or  great  bodily  harm,  or  that  re- 
treat would  have  increased  his  peril,  to  justify 
his  killing  of  deceased,  and  that  he  could  act  on 
appearances,  and,  if  the  circumstances  justified 
a  reasonable  man  in  believing  that  he  was  in 
danger  of  death  or  great  bodily  harm,  and  that 
he  could  not  retreat  without  additional  peril,  he 
had  the  right  to  kill  in  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ||  614,  616-620,  622-630;  Dec  Dig. 
§  300.*] 

2.  Homicide  (|  151*)— Burden  of  Proof  — 
Self-Defense— Bringing  on  Difficulty. 

Where  defendant  shows  a  killing  in  self-de- 
fense under  apprehension  and  appearance  of 
danger,  the  burden  of  showing  that  he  was  at 
fault  in  bringing  on  the  difficulty  is  on  the  state. 

[Ed.  Note— For  other  cases,  see  Homicide, 
Cent  Dig.  §|  276-278;  Dec  Dig.  §  151.*] 

Appeal  from  Circuit  Court,  Autauga  Coun- 
ty; W.  W.  Pearson,  Judge. 

Randolph  Tyus  was  convicted  of  homicide, 
and  he  appeals.   Reversed  and  remanded. 

Hill,  Hill,  Whiting  &  Stern,  of  Montgom- 
ery, and  P.  E.  Alexander,  of  Prattville,  for 
appellant  R.  C.  Brickell,  Atty.*  Gen.,  W.  I* 
Martin,  Asst  Atty.  Gen.,  and  Eugene  Bal- 
lard, of  Prattville,  for  the  State. 

PELHAM,  J.  [1, 2]  The  transcript  con- 
tains no  charges  given  at  the  request  of  the 
defendant  but  set  out  in  the  bill  of  excep- 
tions signed  by  the  trial  judge  are  several 
refused  charges.  Counsel  for  defendant  in 
brief  refers  to  but  one  of  these  charges,  and 
insists  that  its  refusal  constitutes  reversible 
error.  The  charge  pointed  out  is  numbered 
16,  and  is  in  the  following  language:  "It  is 
not  necessary,  under  the  evidence  in  this  case, 
that  the  defendant  should  have  been  actually 
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In  danger  of  death  or  great  bodily  harm  at 
the  time  he  killed  Bates,  or  that  retreat 
would  have  really  increased  bis  peril,  in  or- 
der for  him  to  be  Justified  in  shooting  Bates. 
He  had  the  right  to  act  on  the  appearance  of 
things  at  the  time  taken  in  the  light  of  all  the 
evidence.  If  the  circumstances  attending  the 
killing  were  such  as  to  justify  a  reasonable 
man  In  the  belief  that  he  was  in  danger  of 
great  bodily  harm  or  death,  and  that  he 
could  not  have  retreated  without  adding  to 
Ms  peril,  and  he  honestly  believed  such  to  be 
the  case,  then  he  had  the  right  to  shoot  Bates 
in  his  own  defense,  although  as  a  matter  of 
fact  he  was  not  in  actual  danger,  and  retreat 
would  not  have  endangered  his  personal  safe- 
ty; and,  if  the  jury  believe  that  the  defend- 
ant acted  under  such  conditions  and  circum- 
stances as  above  set  out,  the  burden  of  show- 
ing that  he  was  not  free  from  fault  in  bring- 
ing on  the  difficulty  is  on  the  state,  and,  if 
not  shown,  the  jury  should  acquit  the  de- 
fendant" 

This  charge,  as  is  shown  by  the  authorities 
cited  in  brief  of  appellant's  counsel,  has  been 
more  than  once  approved  by  the  Supreme 
Court,  and  by  this  court  in  following  the 
holdings  of  that  court.  The  charge  is  not 
abstract  as  referred  to  the  evidence,  and  its 
refusal  by  the  trial  court  is  error,  for  which 
the  judgment  of  that  court  must  be  reversed. 
Bone  v.  State,  8  Ala.  App.  59,  62  South.  455 ; 
Bluitt  v.  State,  161  Ala.  16,  49  South.  854; 
Bluett  v.  State,  151  Ala.  50,  44  South.  84; 
Black  v.  State,  5  Ala.  App.  87,  59  South.  692 ; 
Langston  v.  State,  8  Ala.  App.  129,  63  South. 
38;  McCutcheon  v.  State,  5  Ala.  App.  96,  59 
South.  714 ;  Gibson  v.  State,  8  Ala.  App.  56,  62 
South.  895. 

Other  questions  presented  need  not  be 
passed  upon,  as  they  are  such  that  they  may 
not  arise  on  another  trial. 

For  the  error  in  refusing  the  charge  point- 
ed out,  an  order  of  reversal  must  be  entered. 

Reversed  and  remanded. 


GOLDEN  v.  STATE. 

(Court  of  Appeals  of  Alabama.    Dec.  18,  1918. 
Rehearing  Denied  Feb.  8,  1914.) 

L  Highways  (f  151*)— Wobk  on  Highways 
—Criminal  Prosecution— Evidence. 

In  prosecution  for  failure  to  work  a  new- 
ly laid  out  public  road,  where  accused  admitted 
that  he  knew  the  place  where  he  should  have 
met  the  road  overseer,  bnt  did  not  go  on  account 
of  the  illness  of  his  wife,  the  minutes  of  the 
commissioners'  court,  showing  the  establish- 
ment of  the  road  as  a  public  thoroughfare,  will 
not  be  excluded  on  account  of  vague  and  un- 
certain descriptions. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  407-416;  Dec.  Dig.  6  151.*] 

2.  Highways  (§  68*1 — Establishing  —  Col- 
latkkal  attack. 

In  a  prosecution  for  refusing  to  work  a 
newly  established  road,  the  minutes  of  the 
commissioners'  court,  establishing  the  road,  can- 
not be  excluded  on  the  ground  of  uncertainty, 


as  the  order  of  establishment  is  not  subject  to 
collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §  168;  Dec.  Dig.  g  68.*] 

3.  Highways  (§  151*)  —  Working  Roads  — 
Criminal  Prosecution. 

In  a  prosecution  for  refusal  to  work  a 
newly  laid  out  road,  evidence  of  an  appeal  by 
a  landowner  whose  property  was  taken  for  the 
road  is  properly  excluded,  where  the  one  question 
involved  in  the  appeal  was  the  sufficiency  of 
the  award  of  damages. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  407-416;  Dec  Dig.  §  151.*] 

4.  Highways  (§  151*)— Working  of  Roaos— 
Criminal  Prosecution— I  nstruotions. 

In  a  prosecution  for  refusal  to  work  a  pub- 
lic road,  where  accused  set  up  the  sickness  of 
his  wife  as  an  excuse,  the  charge  that  unless 
the  jury  was  satisfied  that  accused  had  no  suffi- 
cient excuse  he  should  be  convicted  was  correct 
[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  407-416;  Dec.  Dig.  §  151.*] 

5.  Highways  (5  151*)  —  Working  Roads  — 
Statute. 

Code  1907,  {  7737,  providing  that  any  per- 
son liable  to  road  duty  who  willfully  fails  or 
refuses,  after  legal  notice,  to  work  the  public 
road  without  sufficient  excuse  is  subject  to 
criminal  prosecution,  one  who  refuses  to  work  a 
newly  established  road  ia  subject  to  prosecution. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  407-416;  Dec  Dig.  §  151.*] 

Appeal  from  Circuit  Court,  Elmore  Coun- 
ty; W.  W.  Pearson,  Judge. 

Dan  Golden  was  convicted  for  failure  to 
work  the  public  roads,  and  he  appeals.  Af- 
firmed. 

Part  of  the  oral  charge  objected  to  is  as 
follows:  "If  from  a  fair  and  Just  considera- 
tion of  all  the  evidence  in  the  case  you  are 
satisfied  beyond  a  reasonable  doubt  that  de- 
fendant did  not  have  a  sufficient  excuse,  then 
it  will  be  your  duty  in  this  case  to  convict  de- 
fendant." 

H.  J.  Lancaster  and  George  F.  Smoot,  both 
of  Wetumpka,  for  appellant.  R.  C.  Brickell, 
Atty.  Gen.,  and  W.  L.  Martin,  Asst.  Atty. 
Gen.,  for  the  State. 

PELHAM,  J.  The  defendant  in  the  circuit 
court  appeals  from  a  judgment  of  conviction 
for  failing  to  work  a  public  road.  Code,  § 
7737. 

[1,2]  On  the  trial  of  the  case  it  was  shown 
that  the  defendant  had  been  warned  to  work 
on  the  opening  of  a  new  road  not  theretofore 
established,  and  the  state  introduced  in  evi- 
dence the  record  of  the  order  of  the  commis- 
sioners' court  establishing  the  road,  the  rec- 
ord of  the  report  of  the  road  viewers,  and 
other  minutes  of  the  commissioners'  court 
showing  the  establishment  of  the  road  as  a 
public  thoroughfare.  The  defendant  objected 
to  the  introduction  of  this  record  evidence, 
on  the  ground  that  the  description  marked 
out  as  the  route  of  the  road  was  vague,  un- 
certain, and  indefinite  as  set  forth  in  the  or- 
ders of  the  commissioners'  court  as  shown  by 
the  minutes.  There  was  no  contention  on 
the  trial  but  that  the  road  overseer  gave  the 
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defendant  warning  to  work  the  road,  stating 
the  time  and  place  the  defendant  was  to  meet 
the  overseer  and  go  to  work.  The  road  at 
the  time  the  defendant  was  warned  had  been 
established,  end  had  been  marked  by  blazed 
trees  and  center  stakes,  and  the  defendant 
admitted  that  he  received  the  warning  and 
understood  where  and  when  he  was  to  work, 
and  knew  that  others  were  working  there 
that  day,  and  made  no  defense  for  not  work- 
ing on  any  ground  going  to  not  knowing  the 
place  because  of  indeflnlteness  in  the  descrip- 
tion of  the  location  of  the  road,  but,  on  the 
contrary,  showed  clearly  by  his  own  testimo- 
ny that  he  knew  and  understood  exactly 
when  and  where  be  was  warned  to  work,  and 
offered  as  the  only  excuse  for  not  having 
done  so  the  sickness  or  physical  condition  of 
his  wife.  Nor  do  we  think  the  record  of  the 
minutes  of  commissioners'  court  subject  to 
the  collateral  attack  attempted  through  the 
objections  made  by  the  defendant  to  its  in- 
troduction in  evidence. 

[3]  The  defendant  sought  to  introduce  in 
evidence  the  records  of  the  court  showing  an 
appeal  pending  at  the  time  of  the  trial  by 
one  of  the  owners  of  land,  through  which  the 
road  was  established.  The  court  committed 
no  error  in  sustaining  the  state's  objection  to 
the  introduction  of  this  evidence.  It  could 
have  no  bearing  on  the  issues  of  the  case; 
the  propriety  or  legality  of  the  report  of  the 
viewers,  or  order  establishing  the  road,  were 
not  matters  that  could  even  be  reviewed  on 
that  appeal;  the  only  matter  involved  in  it 
was  the  amount  of  damages  to  which  the 
landowner  might  Justly  be  entitled  for  that 
part  of  his  land  taken.  Cleckler  v.  Morrow, 
150  Ala.  525,  43  South.  784;  Ballard  v.  Cook, 
166  Ala.  105,  52  South.  147. 

[4]  The  oral  charge  of  the  court  taken  as 
a  whole  was  a  fair  statement  of  the  law  ap- 
plicable to  the  facts  and  issues  before  the 
court,  and  there  is  no  merit  in  the  objection 
to  that  portion  to  which  an  exception  was  re- 
served. 

[6]  The  statute  (Code,  §  7737)  by  analogy 
applies  to  work  on  new  roads  as  well  as  on 
those  already  established,  and  the  court  prop- 
erly refused  the  general  charge,  and  submit- 
ted the  case  to  the  jury  on  the  evidence  in- 
troduced on  the  trial  Howell  v.  State,  171 
Ala.  62,  54  South.  542. 

No  error  is  shown,  and  the  judgment  of 
the  lower  court  is  affirmed. 


BARNETT  et  aL  v.  UNITED  BROTHERS 
OF  FRIENDSHIP. 

(Court  of  Appeals  of  Alabama.   Dec.  18,  1913. 
Rehearing  Denied  Feb.  8,  1914.) 

1.  Insurance  (|  767*) — Insurable  Interest. 

The  public  policy  which  forbids  one  having 
no  insurable  interest  to  take  out  insurance  on 
the  life  of  another  does  not  prevent  one  who 
procures  insurance  on  his  own  life  from  making 

^For  other 


the  benefit  payable  to  another  who  has  no  insur- 
able interest  m  it. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Di«.  §§  1929-1931 ;  Dec.  Dig.  f  767.*] 

2.  Insurance  (|  767*)— Mutual  Benefit  In- 
surance—Beneficiaries. 

Unless  restrained  by  statute,  or  by  its  char- 
ter or  by-laws,  an  assessment  insurance  com- 
pany can  bind  itself  to  pay  the  amount  of  the 
policy  to  beneficiaries  named  therein,  thougfi 
they  have  no  insurable  interest  in  the  life  of  the 
insured  member. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  IS  1929-1931;  Dec  Dig.  |  767.*] 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  Nora  Barnett  and  others  against 
the  United  Brothers  of  Friendship.  From 
a  judgment  for  defendant,  plaintiffs  appeal 
Affirmed. 

Perdue  &  Cox,  of  Birmingham,  for  appel- 
lants.  H.  H.  Goldstein,  of  Birmingham,  for 

appellee. 

WALKER,  P.  J.  By  the  complaint  as  it 
was  amended  the  plaintiffs  (appellants  here), 
alleging  themselves  to  be  the  next  of  kin  of 
Georgia  Leigh,  deceased,  claimed  the  amount 
which,  under  the  terms  of  a  policy  of  insur- 
ance issued  by  the  defendant  corporation  to 
the  said  Georgia  Leigh,  whs  payable,  not  to 
the  plaintiffs,  but  to  two  persons  who  were 
alleged  not  to  have  had  any  Insurable  Interest 
in  the  life  of  the  Insured.  The  contract 
counted  on  was  made  an  exhibit  to  the  com- 
plaint, and  it  was  alleged  that  a  by-law  of  the 
defendant  provided  as  follows:  "The  policy 
held  by  the  members  must  show  on  its  face 
who  the  beneficiary  or  beneficiaries  are;  oth- 
erwise, when  no  will  is  expressed  by  the  poli- 
cy holder,  his  next  of  kin  or  relations,  if 
there  be  any,  shall  have  the  right  to  claim 
the  estate." 

[1]  The  theory  of  the  asserted  right  of 
the  plaintiffs  to  recover  the  amount  payable 
under  the  policy  is  that  the  designation  of 
beneficiaries  having  no  insurable  interest  in 
the  life  of  the  Insured  was  the  same  in  effect 
as  if  there  had  been  no  designation  at  all, 
and  that  the  result  was  to  entitle  the  plain- 
tiffs as  the  next  of  kin  to  claim  the  benefit 
of  the  above-quoted  by-law  of  the  defendant 
This  theory  involves  the  assumption  that  a 
person  cannot  Insure  his  own  life  for  the 
benefit  of  another  who  has  no  Insurable  in- 
terest in  it  The  assumption  is  unwarranted. 
The  public  policy  which  forbids  a  mere 
stranger,  having  no  insurable  interest,  to  take 
out  or  otherwise  acquire  insurance  on  the  life 
of  another  (Helmetag's  Adm'x  v.  Miller,  76 
Ala.  183,  52  Am.  Rep.  316)  does  not  prevent 
one  who  procures  and  retains  insurance  on 
his  own  life  from  making  the  benefit  payable 
to  another,  without  regard  to  whether  the 
latter  has  any  insurable  interest  (Stoelker  v. 
Thornton,  88  Ala.  241,  6  South.  680, 8LB.A. 
140;  Hill  v.  United  Life  Ins.  Ass'n,  154  Pa. 
29,  25  Atl.  771,  35  Am.  St  Rep.  807;  Union 
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Fraternal  League  v.  Walton,  100  Ga.  1,  34  S. 
E.  317,  46  L.  R.  A.  424,  77  Am.  St  Rep.  360; 
25  Cyc  708).  The  person  with  whom  the 
defendant  contracted,  namely,  the  deceased, 
of  coarse  had  an  insurable  interest  in  her 
own  life. 

[2]  Unless  restrained  by  statute,  or  by  the 
charter  or  some  by-law  or  governing  rule  of 
the  defendant  corporation,  it  could  bind  itself 
to  make  payment  as  promised  by  such  a  con- 
tract as  the  one  a  copy  of  which  is  made  an 
exhibit  to  the  complaint  as  amended.  An- 
cient Order  United  Workmen  v.  Brown,  112 
tia.  545,  37  S.  E.  890;  Dolan  v.  Supreme 
Council,  etc,  152  Mich.  266,  116  N.  W.  383, 
15  Ann.  Cas.  232.  There  is  no  statutory  re- 
striction as  to  the  beneficiary  to  be. named 
in  such  a  contract  And  the  only  provision 
as  to  who  would  be  the  beneficiary  of  the  de- 
fendant's contracts  of  Insurance  which  is 
alleged  or  indicated  is  the  one  contained  in 
the  by-law  which  is  set  out  The  extent  of 
that  provision  is  to  make  the  insured's  next 
of  kin  or  relatives  the  beneficiaries  of  a  policy 
which  does  not  on  its  face  show  a  designation 
of  the  beneficiary  or  beneficiaries.  This  pro- 
vision is  not  applicable  in  the  case  of  such 
a  policy  as  the  one  sued  on,  in  which  the  ben- 
eficiaries are  duly  designated.  The  demurrer 
to  the  complaint  as  amended  distinctly  point- 
ed out  its  failure  to  show  that  the  plaintiff's 
have  any  beneficial  interest  in  the  policy  sued 
on,  or  any  right  to  maintain  an  action  on  it 
That  demurrer  was  properly  sustained. 

Affirmed. 


McDADE  v.  STATE. 

(Court  of  Appeals  of  Alabama.  Jan.  22,  1914.) 

L  Criminal  Law  (|  807*)— Tbial— Instruc- 
tions— Reasonable  Doubt. 

A  request  to  charge  that  defendant  could 
not  be  convicted  unless  each  juror  was  not  only 
reasonably  satisfied  of  defendant's  guilt  from 
the  evidence,  but  was  satisfied  from  the  evi- 
dence alone  beyond  all  reasonable  doubt  and  to 
a  moral  certainty,  of  his  guilt  was  not  ob- 
jectionable for  argumentativeness,  and  was  er- 
roneously refused. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fg  1805,  1959,  I960;  Dec.  Dig. 
{  807.*] 

2.  Criminal  Law  (§  805*)— Trial— Instruc- 
tions. 

An  instruction  that,  if  it  was  probable  that 
defendant  was  innocent,  the  jury  should  prompt- 
acquit  him  was  objectionable  in  the  use  of 
ie  word  "promptly." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^Cent  Dig.  ||  1958,  1989;  Dec.  Dig.  8 


1 


3.  Criminal  Law  (|  489*)— Experts— Cross- 

exa mi  nation. 

Where  a  witness  testified  as  an  expert  as 
to  what  caused  an  injury  to  a  horse,  in  a  pros- 
ecution for  maliciously  and  wantonly  killing  the 
horse,  the  court  should  have  permitted  reason- 
able latitude  in  cross-examining  the  witness  to 
test  the  means  and  accuracy  of  his  knowledge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1078;  Dec  Dig.  489.*] 


Appeal  from  City  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

Joe  F.  McDade  was  convicted  of  malicious- 
ly or  wantonly  killing  a  horse,  and  he  ap- 
peals. Reversed  and  remanded. 

Charge  2:  "Defendant  cannot  be  convict- 
ed in  this  case  unless  each  and  every  juror 
is  not  only  reasonably  satisfied  from  the  evi- 
dence of  defendant's  guilt  but  is  satisfied 
from  the  evidence,  and  the  evidence  alone, 
beyond  all  reasonable  doubt  and  to  a  moral 
certainty,  of  his  guilt" 

Charge  5:  "The  court  charges  the  jury 
that  If  it  is  probable  that  defendant  is  in- 
nocent you  should  promptly  acquit  him." 

Hill,  Hill,  Whiting  ft  Stern,  of  Montgom- 
ery, for  appellant  R.  a  Briekell,  Atty.  Gen., 
and  W.  L.  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

PELHAM,  J.  Charge  No.  2  requested  in 
writing  by  the  defendant  states  correct  prop- 
ositions of  law,  is  not  covered  by  any  given 
charge,  and  its  refusal  is  error  that  must  re- 
verse the  case.  The  charge  is  not  subject  to 
the  criticism  of  argumentativeness  made  by 
the  Attorney  General.  It  is  in  effect  a  state- 
ment that  a  juror's  mind  must  be  led  to  a 
belief  of  the  defendant's  guilt,  not  only  by 
the  measure  of  proof  required  in  a  civil  case, 
but  by  that  necessary  in  a  criminal  case 
from  a  consideration  of  the  evidence.  The 
form  in  which  the  charge  is  framed  as  apply- 
ing to  each  of  the  jurors  being  satisfied  be- 
yond all  reasonable  doubt  of  the  defendant's 
guilt  before  a  verdict  of  guilty  would  be  jus- 
tified under  the  law,  is  only  a  different  way 
of  stating  that  there  can  be  no  verdict  of 
conviction  or  finding  by  the  jury  without 
unanimity,  and  has  been  approved  as  applied 
to  both  civil  and  criminal  cases.  Hale  v. 
State,  122  Ala.  85,  26  South.  236;  Phillips 
v.  State,  156  Ala.  140,  47  South.  247;  B.  R., 
L.  ft  P.  Co.  v.  Humphries,  171  Ala.  291,  54 
South.  613. 

[2]  The  use  of  the  word  "promptly"  in  re- 
fused charge  No.  5  renders  it  bad,  and  its 
refusal  proper.  Way  v.  State,  155  Ala.  52, 
46  South.  273. 

Other  refused  charges  are  not  Insisted  up- 
on or  discussed  by  appellant's  counsel  in 
brief  filed,  nor  do  we  think  the  refusal  of 
any  of  them  constitutes  error. 

[3]  The  rulings  on  the  evidence  are  free 
from  reversible  error;  but  we  think  it 
proper  to  state  for  the  benefit  of  the  court 
on  another  trial  that  it  is  our  opinion  that 
greater  latitude  should  be  permitted  in  the 
cross-examination  of  the  witness  Stough  for 
the  purpose  of  testing  his  knowledge  of  such 
matters  after  he  had  stated  bis  experience 
and  given  his  opinion  as  to  what  caused  the 
injury  to  the  animal  on  his  direct  examlna 
tion.  The  witness  was  giving  his  opinion 
as  an  expert  or  one  having  knowledge  of 
such  matters,  and  the  court  should  permit 
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all  reasonable  latitude  to  the  cross-examina- 
tion of  such  a  witness  for  the  purpose  of 
testing  the  means  and  accuracy  of  his  knowl- 
edge. West  Pratt  Co.  v.  Andrews,  150  Ala. 
368,  43  South.  348;  Braham  v.  State,  143 
Ala.  28,  38  South.  919;  Council  v.  Mayhew, 
172  Ala.  295,  55  South.  314. 

For  the  error  pointed  out,  the  Judgment 
of  conviction  is  reversed. 

Reversed  and  remanded. 


MURPHEY  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Jan.  22,  1914.) 

JL  Larceny  (8  51*)— Admission  of  Evidence. 

In  a  prosecution  for  stealing  an  anvil,  in 
which  there  was  evidence  that  shortly  after 
the  anvil  was  stolen  it  was  in  defendant's  pos- 
session in  his  shop,  and  defendant's  evidence 
tended  to  show  that  the  only  anvil  in  his  shop 
at  the  time  was  unlike  that  stolen,  evidence  as 
to  when  and  from  whom  defendant  bought  the 
anvil  in  his  shop  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  144-146;  Dec.  Dig.  §  51.*] 

2.  Criminal  Law  (I  814*)— Instructions— 
Applicability  to  Evidence. 

In  a  prosecution  for  stealing  an  anvil,  ac- 
cused requested  a  charge  that  unless  the  jury 
believed  that  accused  was  in  possession  of  A.'s 
anviL  alleged  to  have  been  stolen,  and  in  de- 
termining whether  accused  was  in  possession 
thereof  the  jury  can  look  to  the  evidence  that 
the  anvil  introduced  in  evidence  was  the  only 
anvil  in  accused's  shop  during  the  time  involved, 
and  if  they  find  that  the  various  witnesses  did 
so  testify  the  jury  must  acquit.  There  was  evi- 
dence that  A.'s  anvil  was  stolen  from  his  shop, 
and  that  shortly  thereafter  it  was  in  accused  s 
possession  in  his  shop,  and  accused's  testimony 
tended  to  show  that  the  only  anvil  in  his  shop 
during  the  time  in  question  was  the  one  which 
was  produced  in  court,  which  was  unlike  the 
one  stolen  from  A.  Held,  that  the  requested 
charge  was  properly  refused  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1821,  1833,  1839, 1860,  1865, 
1883.  1890,  1924,  1979-1985,  1987;  Dec.  Dig. 
I  814.*] 

Appeal  from  Shelby  County  Court;  E.  S. 
Lyman,  Judge. 

James  Murphey  was  convicted  of  stealing 
an  anvil,  and  he  appeals.  Affirmed. 

The  evidence  sufficiently  appears.  The 
charge  requested  was  as  follows:  "Unless  the 
Jury  believe  from  the  evidence  defendant  was 
in  possession  of  Sam  Abram's  anvil  alleged 
to  have  been  stolen  in  April,  1911,  and  in 
determining  whether  or  not  defendant  was  in 
possession  of  such  anvil  the  jury  can  look  to 
the  evidence  of  the  various  witnesses,  with 
all  the  other  evidence  In  the  case,  who  have 
testified  that  the  anvil  introduced  in  evi- 
dence was  the  only  anvil  In  defendant's  shop 
during  the  month  of  April,  1911,  if  they  find 
that  such  various  witnesses  did  so  testify,  the 
Jury  must  acquit" 

Riddle  &  Ellis,  of  Columbiana,  for  appel- 
lant R.  C.  BrickelL  Atty.  Gen.,  and  T.  H. 
fieay,  Asst  Atty.  Gen.,  for  the  State. 


WALKER,  P.  J.  [1]  The  charge  to  this 
case  was  of  the  larceny  of  an  anvil,  alleged  to 
be  the  property  of  Sam  Abram.  There  was 
evidence  tending  to  prove  that  Abram's  anvil 
was  stolen  from  his  shop,  and  that  shortly 
after  this  occurred  it  was  in  the  defendant's 
possession  in  his  shop.  Testimony  in  behalf 
of  the  defendant  tended  to  prove  that  the 
only  anvil  which  was  in  his  shop  during  the 
time  in  question  was  one  which  was  produc- 
ed in  court  and  was  unlike  the  one  stolen 
from  Abram.  Evidence  as  to  when  and  from 
whom  the  defendant  bought  this  anvil  was 
properly  excluded.  Such  evidence  could  have 
no  tendency  to  rebut  that  offered  by  the  pros- 
ecution or  to  show  that  the  defendant  had 
not  been  in  possession  of  the  stolen  anviL  It 
was  in  reference  to  a  matter  having  no  bear- 
ing upon  any  issue  in  the  case. 

[2]  Obviously,  in  view  of  the  evidence  in 
the  case,  the  written  charge  requested  by  the 
defendant  was  not  one  which  he  was  entitled 
to  require  the  court  to  give. 

Affirmed. 


MOORE  STATE. 
(Court  of  Appeals  of  Alabama.   Jan.  22,  1914.) 

1.  Witnesses  (J  372*)— Cross-examination 
—III  Will. 

Where,  on  cross-examination  of  a  state's 
witness,  the  court  permitted  defendant  to  show 
that  defendant  at  one  time  had  had  the  witness 
arrested  for  mortgaging  a  cow  to  show  his  ill 
will,  the  court  properly  refused  to  permit  de- 
fendant to  show  the  details  of  the  transaction, 
in  that  the  cow  had  been  taken  away  by  an- 
other, and  that  the  witness  was  still  indebted 
for  it 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1192-1199;  Dec.  Dig.  f  372.*] 

2.  Witnesses  (5  872*)— Bias. 

It  is  proper  to  ask  a  witness  if  he  is  un- 
friendly with  tbe  party  against  whom  he  tes- 
tifies on  account  of  his  indebtedness  to  such 

Sarty;  but  it  is  not  proper  to  ask  him  simply 
!  he  was  not  so  indebted. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SI  1192-1199;   Dec  Dig.  f  372.*] 

3.  Criminal  Law  (§  369*)— Wrongful  Sale 
—Offenses— Election— Evidence. 

Where  an  indictment  for  the  wrongful  sale 
of  intoxicating  liquors  contained  two  separate 
counts  alleging  two  sales  of  prohibited  beverag- 
es, and  the  state  proved  by  positive  testimony 
two  Bales  of  whisky  to  have  heen  made  by  de- 
fendant on  different  occasions  to  witnesses  for 
the  state,  such  proof  constituted  an  election 
as  to  the  crimes  charged  on  which  the  state 
relied  for  a  conviction,  and  it  was  error  to 
permit  proof  of  other  sales  of  liquor  by  defend- 
ant at  different  times,  etc.,  nor  was  the  admis- 
sion of  such  evidence  cured  by  the  court's  at- 
tempt to  limit  such  testimony  to  proof  that  de- 
fendant was  selling  whisky  at  the  times  and 
places  previously  elected  by  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  822-824 ;  Dec  Dig.  8  3G9.*] 

4.  Criminal  Law  (f  369*)— Evidence— Oth- 
er Offenses. 

It  is  not  permissible  to  prove  circumstances 
going  to  show  defendant's  commission  of  an- 
other offense  or  offenses  of  a  similar  character 
to  that  charged,  except  when  necessary  to  show 
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scienter  or  intent,  establish  identity,  complete 
the  res  gestae,  show  motive,  or  make  out  a 
chain  of  circumstantial  evidence  of  guilt  in 
respect  to  the  act  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  822-824;  Dec.  Dig.  |  869.*] 

5.  Criminal  Law  (S  1120*)— Rulings  on  Ev- 
idence—Riview. 

Error  in  the  overruling  of  an  objection  to 
a  question  is  not  shown  where  it  does  not  ap- 
pear from  the  bill  of  exceptions  that  the  ques- 
tion was  answered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2931-2937;  Dec.  Dig.  § 
1120.*] 

Appeal  from  City  Court  of  Montgomery; 
B.  M.  Miller,  Judge. 

Gus  Moore  was  convicted  of  selling  spirit- 
uous liquors  without  a  license,  and  contrary 
to  law,  and  he  appeals.  Reversed  and  re- 
manded. 

R.  C.  BrlckeU,  Atty.  Gen.,  and  W.  L.  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  defendant  was  tried 
on  an  Indictment  charging  In  two  separate 
counts  the  sale  of  spirituous,  vinous,  or  malt 
liquors  without  a  license,  and  contrary  to 
law.  No  charge  of  keeping  for  sale  was 
made  under  either  count  of  the  indictment, 
and  two  of  the  state's  witnesses  testified  di- 
rectly and  positively  to  sales  made  by  the 
defendant  to  each  of  them.  The  verdict  of 
the  Jury  was  a  finding  that  the  defendant 
was  "guilty  as  charged,"  fixing  a  fine  of 
$200.  The  only  questions  presented  for  re- 
view are  certain  rulings  on  the  evidence  dur- 
ing the  course  of  the  trial. 

[1,  2]  The  court  permitted  the  defendant  to 
show  on  the  cross-examination  of  the  state's 
witness  Nicholson,  as  affecting  his  bias,  111 
will  or  feeling  against  the  defendant  that 
the  defendant  at  one  time  had  the  witness 
arrested  for  mortgaging  a  cow;  and  it  was 
not  error  for  the  court  to  refuse  to  allow  the 
defendant  to  go  Into  the  details  of  the  trans- 
action, and  show  that  the  cow  had  been 
taken  away  by  a  Mr.  Rushton,  and  that  the 
witness  was  still  indebted  for  the  cow.  It  Is 
proper  to  ask  a  witness  if  he  was  not  un- 
friendly with  the  party  against  whom  he 
testifies  on  account  of  his  indebtedness  to 
such  party ;  but  it  is  not  competent  to  ask 
him  simply  if  he  was  not  Indebted  to  such 
party.  Sanford  v.  State,  148  Ala.  78,  39 
South.  870. 

The  paper  writing  that  the  bill  of  excep- 
tions recites  was  shown  this  witness,  and 
offered  in  evidence  by  the  defendant,  Is  not 
set  out  and  no  data  furnished  this  court  by 
which  it  can  pass  on  the  rulings  of  the  low- 
er court  in  connection  with  the  admissibility 
of  the  paper  as  evidence. 

[3]  The  Indictment  in  its  two  separate 
counts  alleged  two  sales  of  prohibited  bev- 
erages, and,  the  state  having  proved  by  di- 
rect and  positive  testimony  two  sales  of 


whisky  to  have  been  made  by  the  defendant 
one  to  the  state's  witness  Latimore  on  June 
14,  1913,  and  one  to  the  state's  witness  Nich- 
olson on  the  fourth  Sunday  in  January,  1913, 
this  constituted  an  election  as  to  the  crimes 
charged  In  the  indictment  upon  which  the 
state  relied  for  a  conviction,  and  It  was  er- 
ror to  permit  the  state  to  subsequently  show, 
in  support  of  its  case  by  another  witness, 
one  Dilliard,  that  he  had  bought  whisky  and 
beer  and  gin  from  the  defendant  at  different 
times  at  his  place  of  business,  and  that  he 
was  there  in  May,  1913,  and  saw  bottles,  and 
men  drinking,  and  the  defendant,  with  a 
quart  bottle,  dispensing  whisky  in  a  drink- 
ing glass.  Nor  would  the  attempt  of  the 
court  ex  mero  motu  to  limit  this  testimony 
"for  the  purpose  of  seeing  whether  he  [de- 
fendant] was  selling  whisky"  at  the  times 
and  place  previously  elected  by  the  state 
cure  the  error.  The  evidence  introduced  and 
relied  upon  by  the  state  for  a  conviction  did 
not  consist  of  different  circumstances  con- 
necting the  defendant  with  the  commission 
of  the  offense  charged  from  which  the  jury 
might  draw  an  Inference  of  his  guilt  iu 
which  case  the  proof  of  other  and  different 
circumstances  might  be  admissible,  although 
they  involved  the  proof  of  other  offenses. 
Testimony  of  that  nature  seeking  to  connect 
the  defendant  with  the  commission  of  the  of- 
fense charged  by  the  proof  of  circumstances 
showing  similar  offenses  not  charged  in  the 
indictment  is  not  admissible  In  evidence  for 
the  purpose  of  making  out  a  case  against 
the  defendant  In  a  case  like  this,  when  the 
state  has  Introduced  evidence  showing  the 
commission  of  the  offense  charged,  and  the 
defendant's  guilty  connection  therewith,  by 
direct  positive  testimony  of  a  specific  act 
which  In  itself  constitutes  the  crime  charg- 
ed, and  the  defendant's  commission  thereof. 
Askew  v.  State,  6  Ala.  App.  41,  60  South. 
465 ;  Hammock  v.  State,  8  Ala.  App.  367,  62 
South.  322. 

[4]  It  is  a  general  rule  that  it  is  not  per- 
missible to  prove  or  admit  circumstances  go- 
ing to  show  that  the  defendant  committed 
another  offense,  or  other  offenses,  of  similar 
character  to  that  charged,  except  when  nec- 
essary to  show  scienter  or  intent,  establish 
Identity,  complete  the  res  gestae,  show  mo- 
tive, or  make  out  a  chain  of  circumstantial 
evidence  of  guilt  in  respect  to  the  act  charg- 
ed. Mason  &  Franklin  v.  State,  42  Ala.  543, 
and  companion  case,  page  582;  Ingram  v. 
State,  39  Ala.  247,  84  Am.  Dec.  782;  McDon- 
ald v.  State,  83  Ala.  46,  3  South.  305. 

[6]  The  court  was  also  in  error  in  over- 
ruling the  objection  to  the  question  asked  the 
defendant's  witness  Barnett  by  the  solicitor 
on  cross-examination,  as  follows:  "Don't  you 
know  everybody  in  that  county  complained 
about  this  negro  selling  whisky?"  But  as 
the  bill  of  exceptions  does  not  show  an  an- 
swer made  to  the  question  after  the  court 
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overruled  the  defendant's  objection  to  it,  no 
prejudicial  error  Is  presented  for  review. 

For  the  errors  committed  In  rulings  on  the 
evidence  prejudicial  to  the  defendant  that 
we  have  above  discussed,  the  judgment  of 
the  lower  court  must  be  reversed. 

Reversed  and  remanded. 


HOWELL  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Dec  18,  1913. 
Rehearing  Denied  Feb.  S,  1914.) 

1.  Criminal  Law  (8  279*)— Plea  in  Abate- 
ment—Timk. 

Under  Acta  Sp.  Seas.  1909,  p.  315,  8  23, 
providing  that  any  plea  in  abatement  to  an 
.indictment  must  be  filed  at  the  first  term  at 
which  the  indictment  is  found,  if  accused  has 
been  arrested,  and,  if  not,  then  at  the  first 
practicable  term  after  his  arrest,  where  aa 
indictment  for  homicide  committed  during  the 
first  week  of  the  term  in  the  town  where  the 
court  was  sitting  was  returned  into  court  dur- 
ing the  same  week,  a  plea  in  abatement  filed 
at  the  succeeding  term  was  not  filed  in  time, 
and  would  be  stricken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  643,  644 ;  Dec.  Dig.  8  279.*] 

2.  Juey  (8  90*)— Competency— Relationship 
to  Deceased. 

Under  Code  1907,  8  7276,  making  relation- 
ship by  affinity  within  the  fifth  degree  a  ground 
of  challenge  for  cause,  a  juror  who  was  a  wid- 
ower with  children,  and  whose  mother-in-law 
and  the  mother  of  the  person  alleged  to  have 
been  killed  were  first  cousins,  was  not  con- 
nected with  deceased  by  affinity  within  that  de- 
gree. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  88  413-418,  422;   Dec.  Dig.  8  90.*] 

3.  Cbiminal  Law  (8  1091*)  —  Appeal  —  Bill 
of  Exceptions  —  Discretion  of  Tbial 
Court. 

A  bill  of  exceptions  not  showing  that  at 
the  time  questions  were  permitted  to  be  asked, 
the  examination  of  the  witness  had  been  con- 
cluded, or  that  any  one  conferred  with  him  after 
he  commenced  to  testify,  showed  no  abuse  of 
the  trial  court's  discretion. 

[Ed.  Note. — For  other  cases,  Bee  Criminal 
Law,  Cent.  Dig.  §§  2803,  2815,  2816,  2818,  2819, 
2823,  2824,  2828-2833,  2843,  2931-2933,  2943 ; 
Dec.  Dig.  8  1091.*] 

4.  Criminal  Law  (8  363*)— Evidence— Posi- 
tion of  Parties. 

In  a  trial  for  homicide,  evidence  as  to  how 
one  in  the  store  when  the  shooting  took  place 
was  wounded  by  one  of  the  shots,  and  as  to 
his  position  at  the  time,  was  admissible  as 
descriptive  of  part  of  the  occurrence  preceding 
the  killing,  and  as  showing  the  relative  positions 
of  defendant  and  deceased,  and  the  direction  of 
the  shots. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  804;   Dec  Dig.  8  363.*] 

5.  Criminal  Law  (8  829*)— Instructions- 
Requests  —  Sufficiency  of  Instructions 
Given. 

In  a  trial  for  murder,  a  requested  charge 
to  acquit  unless  tbe  evidence  excluded  every 
reasonable  supposition  but  that  of  defendant's 
guilt  was  covered  by  a  charge  to  acquit  unless  it 
excluded  to  a  moral  certainty  every  reasonable 
hypothesis  but  that  of  defendant's  guilt,  since 


the  words  "supposition"  and  "hypo thesis''  were 
equivalent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2011;  Dec.  Dig.  8  829.*] 

6.  Criminal  Law  (8  829*)— Instructions- 
Weight  and  Sufficiency  of  Evidence. 

In  such  trial  defendant  could  not  complain 
of  the  refusal  to  charge  that  before  he  could  be 
convicted,  the  proof  should  be  inconsistent  with 
every  other  reasonable  supposition  except  his 

Silt,  and  that  tbe  jury  should  be  so  convinced 
at  each  would  be  willing  to  act  on  such  evi- 
dence in  matters  of  the  highest  concern  and 
importance  to  themselves,  where  the  court 
charged  to  acquit  unless  all  the  evidence  ex- 
cluded to  a  moral  certainty  every  reasonable 
hypothesis  but  that  of  defendant's  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2011 ;  Dec  Dig.  8  829.*] 

7.  Homicide  (8  800*)  —  Instructions  —  Self- 
Defense. 

In  such  trial  a  requested  charge  to  ac- 
quit if  defendant  had  a  previously  formed  de- 
sign to  kill  deceased,  but,  when  the  killing  was 
done,  he  was  free  from  fault  in  bringing  on  the 
difficulty,  and  could  not  retreat  with  reasonable 
safety,  was  properly  refused,  since  it  would  have 
required  an  acquittal,  although  he  shot  deceas- 
ed when  it  was  no  real  or  apparent  necessity 
for  him  to  do  so  to  defend  himself,  and  when  he 
did  not  really  believe  that  he  was  in  danger. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §8  614,  616-620,  622-630;  Dec 
Dig.  8  300.*] 

8.  Homicide  (8  300*)— Instructions  —  Self- 

DEFEN8E. 

In  such  trial  defendant's  requested  charges 
to  acquit  if  he  honestly  believed  when  he  shot 
deceased  that  he  was  in  danger  of  death  or 
great  bodily  harm,  and  that  a  man  of  ordinary 

Erudence  would  have  reasonably  believed  that 
e  was  in  such  danger,  without  reasonable  es- 
cape without  increasing  his  danger,  unless  he 
was  at  fault  in  bringing  on  the  difficulty,  and 
that  the  right  of  self-defense  authorized  one 
attacked  in  such  way  that  he  honestly  -and  rea- 
sonably believed  himself  to  be  in  danger  of  death 
or  great  bodily  harm,  without  a  chance  of  escape 
without  increasing  his  danger,  were  properly 
refused  as  requiring  an  acquittal  on  a  reason- 
able doubt  as  to  the  existence  of  a  reasonable 
manner  of  escape,  without  probable  increase  of 
danger,  though  defendant  was  not  then  in  real 
or  apparent*  danger  of  death  or  great  bodily 
harm,  and  did  not  believe  himself  to  be  in  such 
danger. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  88  614,  616-620,  622-630;  Dec.  Dig. 
8  300.*] 

9.  Criminal  Law  (8  755*)  —  Province  of 
Court  and  Jury. 

A  charge  invading  the  province  of  the 
jury  was  properly  refused. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  85  1731-1765;  Dec  Dig.  8 
755.*] 

10.  Homicide  (8  300*)— Instructions— Sklf- 
Defense. 

In  a  trial  for  murder,  a  requested  charge 
that  unless  defendant,  when  he  shot  deceased, 
was  actuated  by  malice  toward  him,  he  was 
not  guilty  of  murder,  and  that  if  a  fear  of 
personal  injury  reasonably  and  honestly  enter- 
tained by  him  was  the  sole  cause  of  the  shoot- 
ing, he  was  not  guilty  of  murder  in  any  degree, 
was  properly  refused  as  allowing  an  acquittal 
for  a  killing  because  of  fear  of  personal  injury 
reasonably  and  honestly  entertained,  though  he 
was  in  no  actual  or  apparent  peril  of  life,  and 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  at  Am.  Dig.  Key-No.  Series  *  Rep'r  luiexe 
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there  was  no  necessity  of  taking  life  in  defense 
of  any  one. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  614,  616-620,  622-630;  Dec.  Dig. 
i  300.*] 

11  Criminal  Law  (§  829*)— Requested  In- 
structions— Given  Instructions. 

Requested  instructions  substantially  cov- 
ered by  the  instructions  given  at  the  party's  re- 
quest were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2011;  Dec.  Dig.  {  829.*] 

Appeal  from  Circuit  Court,  Winston  Coun- 
ty; J.  J.  Curtis,  Judge. 

Clifford  Howell  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  Affirmed. 

The  plea  in  abatement  set  up  that  the 
grand  jurors  returning  the  indictment  were 
not  drawn  by  the  officers  designated  by  law, 
and  that  the  act  under  which  they  were 
drawn  was  unconstitutional  and  void.  The 
propositions  of  evidence  are  sufficiently  stat- 
ed in  the  opinion. 

The  following  charges  were  refused  to  de- 
fendant: 

(9)  "Unless  the  evidence  In  this  case  ex- 
cludes every  reasonable  supposition  but  that 
of  the  guilt  of  defendant,  you  must  acquit 

him." 

Given  charge  5  was  as  follows: 

"Unless,  from  a  consideration  of  all  the  ev- 
idence in  this  case,  the  evidence  excludes  to 
a  moral  certainty  every  reasonable  hypothesis 
but  that  of  defendant's  guilt,  you  must  acquit 
him." 

Refused  charge  13: 

"Before  you  can  convict  defendant,  How- 
ell, in  this  case,  the  proof  should  be  inconsist- 
ent with  every  other  reasonable  supposition 
except  the  guilt  of  defendant,  and  the  Jury 
should  be  so  convinced  from  the  evidence  that 
each  would  be  willing  to  act  on  such  evidence 
In  matters  of  the  highest  concern  and  impor- 
tance to  their  .own  interest,  or  they  cannot 
And  defendant  guilty." 

(16)  "I  charge  you  that  defendant,  Howell, 
may  have  had  a  previously  formed  design  to 
kill  Weaver,  yet  if,  at  the  time  he  did  the 
killing,  he  was  free  from  fault  in  bringing  on 
the  difficulty,  and  could  not  retreat  with  rea- 
sonable safety,  you  must  acquit  him." 

(20)  "If  you  believe  the  evidence  of  the 
witness  for  the  defendant,  you  will  acquit  de- 
fendant" 

(25)  "The  defendant  in  this  case  says  that 
he  killed  Weaver  in  his  necessary  self-de- 
fense. This  means  that  at  the  time  he  shot 
Weaver  he  was  in  such  position  and  circum- 
stances as  to  cause  defendant  to  honestly  be- 
lieve, and  he  did  believe,  that  he  was  in  dan- 
ger of  death  or  great  bodily  harm,  and  that 
a  man  of  ordinary  prudence  in  Howell's  situ- 
ation would  have  been  caused  to  reasonably 
believe  that  he  was  in  such  danger,  and  there 
was  no  reasonable  manner  for  defendant  to 
get  away  from  such  position  without  proba- 
bly increasing  his  danger.    If  you  have  a 


reasonable  donbt  as  to  any  of  the  above  ele- 
ments from  the  evidence,  you  must  acquit 
Howell,  unless  he  was  In  fault  in  bringing  on 
the  difficulty,  and,  if  you  have  also  a  reason- 
able doubt  as  to  whether  or  not  defendant, 
Howell,  was  free  from  fault  in  bringing  on 
the  difficulty,  you  must  acquit  him." 

(62)  "Self-defense  simply  means  that  one  is 
attacked  in  such  manner  that  he  honestly  and 
reasonably  believes  he  is  in  danger  of  death 
or  great  bodily  harm,  that  a  man  of  ordinary 
prudence  would  reasonably  believe  himself  in 
such  danger,  that  there  are  no  means  of  get- 
ting away  Just  then  without  probably  Increas- 
ing his  peril,  and  that  he  was  free  from  fault 
In  bringing  on  the  difficulty.  If  there  is  a 
reasonable  doubt  of  either  one  of  the  above 
elements,  then  defendant  must  be  acquitted." 

(40)  "The  fact  that  Howell  used  a  deadly 
weapon  on  the  occasion  of  the  killing  of 
Weaver  is  no  presumption  that  defendant 
had  a  formed  design  to  take  the  life  of 
Weaver.", 

(44)  "Unless  you  are  satisfied  from  the  evi- 
dence beyond  a  reasonable  doubt,  and  to  a 
moral  certainty,  that  at  the  time  Howell  shot 
Weaver  he  was  actuated  by  malice  towards 
deceased,  you  cannot  find  Howell  guilty  of 
murder;  and,  if  you  further  find  that  fear  of 
personal  injury  reasonably  and  honestly  en- 
tertained by  Howell  was  the  sole  cause  of  his 
shooting,  then  he  is  not  guilty  of  murder  in 
any  degree." 

(61)  "Reputation  of  Weaver  for  violence,  If 
such  has  been  shown,  and  any  threats  the  ev- 
idence may  show  that  he  made  against  de- 
fendant, Howell,  are  to  be  considered  by  you 
along  with  the  other  evidence  for  the  purpose 
of  illustrating  the  circumstances  of  the  kill- 
ing, and  for  the  purpose  of  weighing  the  con- 
duct of  Weaver  on  the  occasion  of  the  kill- 
ing. A  demonstration  or  overt  act  of  attack 
made  by  a  man  of  violent,  turbulent,  danger- 
ous character,  and  who  had  recently  been 
making  threats  against  the  person  who  shoots 
him,  may  afford  much  stronger  evidence  that 
the  person  so  assailed  or  attacked  Is  In  dan- 
ger of  great  bodily  harm  than  if  made  by  one 
of  an  opposite  or  peaceable  character  or  dis- 
position. You  are  authorized  to  consider  that 
at  the  time  of  the  shooting  that  Howell  acted 
under  these  influences,  and  I  charge  you  that 
he  had  a  right  to  so  act,  if  such  threats  and 
such  character  has  been  shown  by  the  evi- 
dence." 

(Covered  by  given  charges  42,  46,  46,  48, 
and  56.) 

Ray  &  Cooner,  of  Jasper,  and  Mayhall  & 
Stagner,  of  Haleyvllle,  for  appellant  R.  C. 
Brickell,  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  [1]  It  is  not  made  to  ap- 
pear by  the  record  that  the  court  was  in  er- 
ror in  striking  the  defendant's  plea  in  abate- 
ment to  the  indictment.  The  statute  provides 
that  "any  plea  in  abatement  to  an  indictment 
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must  be  filed  at  the  first  term  at  which  the 
Indictment  was  found,  if  the  accused  has 
been  arrested,  or  if  the  accused  has  not  been 
arrested  such  plea  in  abatement  must  be  filed 
at  the  first  term  at  which  it  la  practicable 
after  the  defendant  has  been  arrested."  Acts 
of  Ala.  Special  Session  1909,  pp.  305,  315,  § 
23.  The  killing  charged  in  the  indictment  oc- 
curred during  the  first  week  of  the  fall  term 
of  the  court  in  1912  in  the  town  in  which  the 
court  was  sitting,  and  the  indictment  was  re- 
turned into  court  during  the  same  week.  The 
plea  in  abatement  was  not  filed  until  during 
the  succeeding  term  of  the  court.  The  record 
does  not  show  that  it  was  filed  within  the 
time  fixed  by  the  statute  above  quoted. 

[2]  The  statement  of  a  juror  that  the  moth- 
er of  his  dead  wife,  who  left  children  who 
were  living,  and  the  mother  of  Walter  Weav- 
er, the  person  alleged  to  have  been  killed, 
were  first  cousins  did  not  sbow  that  he  was 
connected  by  affinity  within  the  fifth  degree 
with  said  Weaver,  or  that  he  was  subject  to 
challenge  by  the  defendant  for  cause.  Code, 
f  7276;  Danzey  v.  State,  126  Ala.  15,  28 
South.  697. 

[S]  Counsel  for  the  appellant  with  some 
harshness  criticize  the  trial  court  for  an  al- 
leged abuse  of  its  discretion  in  permitting  a 
witness  for  the  state  to  be  re-examined  after 
his  testimony  had  been  concluded,  and  the 
solicitor  had  had  a  conference  with  him. 
The  bill  of  exceptions  does  not  show  that 
tbere  was  such  an  occurrence  as  the  one 
complained  of.  While  it  shows  that  the  de- 
fendant's counsel  suggested,  as  a  ground  of 
objection  to  certain  questions  asked  this  wit- 
ness, that  they  followed  "another  conference" 
between  the  witness  and  the  solicitor,  it  does 
not  show  that  this  suggestion  was  founded 
on  fact  It  is  not  made  to  appear  that,  at  the 
time  the  questions  were  permitted  to  be  ask- 
ed, the  examination  of  the  witness  had  been 
concluded,  or  that  any  one  conferred  with 
him  after  he  commenced  to  give  his  testi- 
mony. We  find  no  evidence  of  the  court's 
abuse  of  its  discretion  in  this  matter  as  it  is 
disclosed  by  the  bill  of  exceptions. 

[4]  The  evidence  as  to  how  one  who  was  in 
the  store  when  the  shooting  by  the  defendant 
took  place  was  wounded  by  one  of  the  shots 
was  admissible  as  being  descriptive  of  part 
of  the  occurrence  which  resulted  in  the  death 
of  the  deceased.  This  evidence,  in  connec- 
tion with  that  as  to  the  location  of  the 
wounded  person  at  the  time,  was  capable  of 
shedding  some  light  upon  the  questions  of  the 
relative  positions  of  the  defendant  and  the 
deceased,  and  the  direction  of  the  shots. 
There  was  no  error  in  admitting  it  Ham- 
mond v.  State,  147  Ala.  79,  41  South.  761; 
Smith  v.  State,  88  Ala.  73,  7  South.  52. 

[6]  The  proposition  stated  in  written 
charge  9  refused  to  the  defendant  was  cov- 
ered by  written  charge  5  given  at  his  request 
unless  the  word  "supposition"  as  used  in  the 
former  imports  something  other  or  different 


from  the  meaning  conveyed  by  the  word 
"hypothesis"  as  used  In  the  latter.  As  they 
were  used  in  the  respective  charges  the  two 
words  are  equivalents  in  meaning.  Yar- 
brough  v.  State,  105  Ala.  43,  56,  16  South. 
758.  It  follows  that  the  defendant  could  not 
have  been  prejudiced  by  the  court's  refusal 
to  give  the  first-mentioned  charge. 

[I]  In  view  of  the  instructions  contained 
in  written  charges  5  and  28  given  at  the  de- 
fendant's request  it  is  plain  that  he  has 
nothing  to  complain  of  in  the  court's  refusal 
to  give  his  written  charge  13. 

[7]  Obedience  to  written  charge  16  request- 
ed by  the  defendant  would  have  required  the 
jury  to  acquit  him,  though  they  found  from 
the  evidence  that  the  defendant  shot  the  de- 
ceased when  there  was  no  real  or  apparent 
necessity  for  him  to  do  so  in  order  to  defend 
himself,  and  when  he  did  not  really  believe 
that  he  was  in  danger.  The  charge  was  prop- 
erly refused. 

[8]  Written  charge  25  requested  by  the  de- 
fendant was  properly  refused,  as  it  was  so  ex- 
pressed as  to  require  a  verdict  of  acquittal 
if  the  jury  had  a  reasonable  doubt  as  to  the 
existence  at  the  time  of  the  killing  of  "a 
reasonable  manner  for  the  defendant  to  get 
away  from"  the  position  he  occupied  without 
probably  increasing  his  danger,  though  they 
found  from  the  evidence  that  he  was  not  at 
the  time  in  real  or  apparent  danger  of  death 
or  great  bodily  harm,  and  that  he  did  not  be- 
lieve himself  to  be  in  such  danger.  It  is  not 
necessary  to  inquire  as  to  the  existence  of 
other  faults  in  the  charge.  Charge  62  refus- 
ed to  the  defendant  is  subject  to  a  similar 
criticism. 

[9]  Charge  40  refused  to  the  defendant  was 
Invasive  of  the  province  of  the  jury,  and  was 
properly  refused.  It  was  for  the  jury  to  de- 
termine what  inference  as  to  the  purpose  or 
Intent  of  the  defendant  was  to  be  drawn 
from  his  use  of  a  deadly  weapon  in  the  cir- 
cumstances disclosed  by  the  evidence. 

[10]  If  charge  44  requested  by  the  defend- 
ant had  been  given,  the  jury  might  well  have 
inferred  from  it  that,  if  one  kills  another 
because  of  fear  of  personal  injury  reasonably 
and  honestly  entertained,  he  cannot  be  guil- 
ty of  murder,  though  he  was  not  at  the  time 
in  any  actual  or  apparent  peril  of  life  or  limb, 
and  there  was  no  necessity  of  his  taking 
another's  life  in  defense  of  any  one.  A  homi- 
cide may  have  In  it  every  element  requisite 
to  constitute  murder,  though  the  perpetrator 
Is  led  to  commit  the  act  solely  by  his  honest- 
ly and  reasonably  entertained  fear  that  at 
some  time  he  may  be  subjected  to  some  per- 
sonal injury  at  the  hands  of  the  victim. 
Manifestly  the  defendant  was  not  entitled  to 
require  the  court  to  give  such  a  charge. 

[II]  The  court  was  Justified  In  refusing  to 
give  written  charge  61  requested  by  the  de- 
fendant as  the  propositions  stated  in  it  were 
substantially  covered  by  written  charges 
given  at  his  request 

What  has  been  said  above  disposes  of  the 

Digitized  by  Google 


Ala.) 


WINTON 


v.  IB, WIN 


525 


rulings  of  the  trial  court  of  which  complaint 
has  been  made  In  the  argument  of  the  counsel 
for  the  appellant.  The  record  presents  for 
review  other  rulings,  all  of  which  have  been 
duly  considered  by  the  court  We  discover 
no  reversible  error  in  any  of  them.  It  may 
be  that  already  more  than  Is  necessary  has 
been  said  In  justification  of  the  actions  of  the 
trial  court  as  disclosed  by  the  record. 
Affirmed. 


WINTON  v.  IRWIN. 

(Court  of  Appeals  of  Alabama.   Dec  16,  1918. 
Rehearing  Denied  Feb.  3,  1914.) 

Assignments  (ft  11*)— Future  Babnings. 

Under  Acts  1911,  p.  370,  ft  2,  excepting 
from  the  prohibition  against  assignment  of 
wages  to  be  earned  in  the  future  an  assign- 
ment to  secure  payment  for  clothing,  it  is  im- 
material that  the  debt  for  the  clothing  was 
created  before  the  enactment  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  ftft  19-23;  Dec.  Dig.  ft  1L*J 

Thomas,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; D.  W.  Speake,  Judge. 

Action  by  S.  W.  Irwin  against  S.  M.  Win- 
ton,  substituted  defendant  From  a  judg- 
ment for  plaintiff,  said  defendant  appeals. 
Reversed  and  remanded. 

Tidwell  &  Sample  and  C.  L.  Peck,  all  of 
New  Decatur,  for  appellant  Wert  4  Lynne, 
of  Decatur,  for  appellee 

PEL  BAM,  J.  This  suit  originated  in  a 
justice  of  the  peace  court  and  was  brought 
by  S.  W.  Irwin,  the  appellee,  against  the  Lou- 
isville &  Nashville  Railroad  Company  to  re- 
cover $25  on  a  written  order  or  assignment 
of  the  wages  of  one  Willie  Bankston,  an  em- 
ploye of  the  defendant  railroad  company. 
The  L.  &  N.  R.  R.  Co.,  as  defendant  In  the 
suit  appeared  and  deposited  the  sum  of  $13 
as  the  amount  due  by  it  to  Bankston  for 
wages,  and  filed  an  Interpleader  Under  the 
statute,  and  suggested,  among  other  claim- 
ants for  the  fund,  S.  M.  Winton,  the  appel- 
lant who  appeared  In"  the  Justice  court  and 
was  substituted  as  party  defendant  and,  aft- 
er judgment  was  rendered  against  him  there, 
appealed  the  case  to  the  circuit  court  The 
case  coming  on  to  be  heard  In  the  circuit 
court,  and  being  tried  before  the  court  with- 
out e  jury,  a  judgment  was  rendered  in  fa- 
vor of  the  appellant,  Winton,  but  on  a  subse- 
quent day  of  the  term,  on  motion  of  the  ap- 
pellee, Irwin,  the  court  set  aside  this  judg- 
ment for  the  substituted  defendant  Winton, 
and  entered  a  judgment  in  favor  of  the  ap- 
pellee, the  plaintiff  In  the  suit  from  which 
judgment  the  appellant  brings  this  appeal, 
and  assigns,  among  other  errors,  the  action 
of  the  court  in  setting  aside  the  judgment  In 
his  favor,  granting  a  new  trial,  and  render- 
ing, judgment  for  the  appellee. 

•Forott«r 


The  appellant  and  appellee  each  base  their 
right  to  recover  the  money  deposited  in  court 
by  the  original  defendant  on  written  orders 
or  assignments  made  to  them  at  different 
times  by  Bankston.  The  assignment  relied 
upon  by  appellant  was  prior  in  date  to  appel- 
lee's; the  former  being  dated  November  21, 
1911,  and  the  latter,  December  21,  191L  The 
record  does  not  show  whether  the  money  de- 
posited in  court  as  the  wages  due  Bankston 
for  services  was  earned  subsequent  to  the 
assignment  to  appellant  or  not  but  it  is 
shown  that  if  subsequently  earned,  it  was 
earned  within  30  days  from  the  date  of  such 
assignment  for  It  was  shown  that  Bankston 
quit  work  for  the  L.  &  N.  R.  R.  Co.  on  the 
19th  or  20th  of  December,  1911,  and  the  sum 
deposited  was  for  wages  earned  during  the 
term  of  his  employment  that  ceased  at  that 
time.  This  being  true,  the  assignment  to  ap- 
pellant would  not  be  void  under' the  act  ap- 
proved April  12,  1911  (Acts  1911,  p.  370),  to 
regulate  the  assignment  of  unearned  wages, 
as  it  would  fall  under  the  exception  made 
by  section  2  of  said  act  The  undisputed  ev- 
idence showed  the  assignment  to  appellant 
to  have  been  given  to  secure  a  payment  for 
clothing,  bringing  it  within  the  provisions  of 
the  exception  made  in  section  2. 

The  argument  of  appellee's  counsel,  In 
brief,  that  the  consideration  for  the  assign- 
ment to  appellant  being  for  a  debt  created 
prior  to  the  enactment  of  April  12,  1911,  it 
could  not  therefore  be  within  the  legislative 
intention  that  it  should  be  excepted  under 
the  provisions  of  section  2  of  the  act  falls 
to  the  ground,  under  the  undisputed  testimo- 
ny that  the  assignment  to  appellant  was  giv- 
en to  secure  the  payment  of  a  debt  for  cloth- 
ing created  but  two  months  before  the  date 
of  assignment  The  contention  of  the  appel- 
lee that  the  prior  assignment  to  appellant 
was  not  perfected  by  his  giving  notice  to  the 
debtor,  end  that  he  thereby  lost  his  priority, 
and  that  the  appellee's  subsequent  assign- 
ment gained  priority,  must  also  fail,  because 
of  the  undisputed  facts  as  disclosed  by  the 
bill  of  exceptions.  It  Is  shown  without  con- 
flict by  the  evidence  set  out  that  the  appel- 
lant gave  notice  to  the  debtor  of  the  assign- 
ment to  him  before  the  subsequent  assign- 
ment relied  upon  by  appellee  was  made  or 
executed. 

The  substituted  defendant,  the  appellant 
was  entitled  to  a  judgment  on  the  undisputed 
evidence,  and  the  court  was  in  error  in  set- 
ting aside  its  first  Judgment  and  rendering 
Judgment  In  favor  of  the  appellee. 

Reversed  and  remanded. 

THOMAS,  J.,  dissenting,  thinks  the  judg- 
ment should  be  affirmed,  and  not  reversed; 
since  he  is  of  opinion  that  the  assignment  by 
Bankston  of  his  wages  to  appellant  (Winton) 
was  void,  and  that,  being  void,  such  assign- 
ment, though  made  prior  In  point  of  time, 
cannot  take  precedence  over  the  subsequent 
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valid  assignment  by  Bankston  of  such  wages 
to  the  appellee  (Irwin).  The  reasons  Induc- 
ing his  opinion  that  the  first-mentioned  as- 
signment is  void  are  that,  although  it  does 
appear,  as  stated  in  the  original  opinion,  that 
the  assignment  was  made  or  given  to  secure 
payment  for  clothing  (one  of  the  articles 
named  in  section  2  of  the  act  mentioned  in 
the  original  opinion),  it  further  also  appears 
that  the  clothing  was  furnished  two  months 
prior  to  the  assignment,  and  it  does  not  ap- 
pear that  it  was  furnished  under  an  agree- 
ment or  npon  the  faith  of  a  promise  that  the 
assignment  would  be  subsequently  made. 

He  is  of  opinion  that,  for  the  assignment 
to  be  good  under  said  section  2  of  the  act 
mentioned,  it  must  be  either  contemporane- 
ous with  the  creation  of  the  debt  for  the  nec- 
essaries mentioned  in  said  section  2  (cloth- 
ing, medicine,  groceries,  etc.),  or,  if  subse- 
quent, it  must  be  made  in  pursuance  of  a  pre- 
vious promise  to  make  it,  made  at  the  time 
the  debt  was  created.  In  other  words,  he  is 
of  opinion  that  the  exception  set  forth  in  said 
section  2  to  the  act  making  all  assignments 
of  wages  void,  except  those  named  in  the 
exception,  was  designed,  not  to  enable  the 
wage-earner  to  protect  "by  such  assignment  a 
past  debt,  even  though  it  be  for  clothing  or 
the  other  necessaries  named  in  the  excep- 
tion, but  was  designed  solely  to  enable  him 
to  create  a  present  debt  for,  and  thereby  sup- 
ply his  present  needs  in,  such  articles  by 
such  assignment  or  promise  of  assignment 
The  Legislature,  In  the  first  section  of  the  act 
mentioned,  declared  in  sweeping  terms  that 
all  assignments  of  unearned  wages  should  be 
void,  but,  fearing  that  this  might  deprive  the 
Improvident  wage-earner  of  the  only  means 
he  might  have  of  securing  or  procuring  pres- 
ent necessities  in  either  clothing,  groceries, 
medicine,  insurance,  medical  attention,  or 
house  rent,  it  created  in  his  favor  and  for 
his  benefit  an  exception  in  section  2  to  the 
general  rule  declared  in  section  1.  The  ex- 
ception was  not  to  enable  creditors  to  collect 
their  debts  against  the  wage-earner  for  the 
articles  named,  which  they  had  advanced 
him  on  general  credit,  but  to  enable  the  im- 
provident wage-earner,  who  had  no  general 
credit,  to  secure  a  present  credit  for  those 
articles  by  an  assignment  then,  or  a  promise 
then  of  a  future  assignment  If  the  power 
left  him  by  the  exception  to  assign  his  fu- 
ture wages,  to  be  earned  within  30  days,  is 
permitted  to  be  used  in  paying  past  debts, 
then  he  is  deprived  of  the  only  means  of  pro- 
curing present  necessities. 


POPE  v.  STATE. 

(Court  of  Appeals  of  Alabama.    Feb.  3,  1914.) 

1.  Rape  (8  39*) — Evidence—  Intent. 

In  a  prosecution  for  assault  with  intent 
to  ravish  by  a  negro  about  18  years  old  upon  a 
white  girl  about  16  years  of  age,  evidence  that 
defendant,  about  two  weeks  before,  had  accost- 


ed her  when  she  was  alone  and  inquired  about 
her  white  boy  friend,  who  usually  accompanied 
her,  made  overtures  to  go  with  her,  which  were 
rejected,  was  admissible  as  bearing  upon  his 
desire  to  have  carnal  knowledge  of  her,  as  well 
as  his  belief  that  she  would  not  consent,  and 
as  affording  a  basis  for  the  inference  that  the 
assault  subsequently  committed  was  with  the 
intent  to  ravish. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  |  61;  Dec.  Dig.  |  39.*] 

2.  Rape  (|  57*)— Question  fob  Jury— Intent. 

In  a  prosecution  for  assault  with  intent  to 
ravish,  evidence  that  the  assault  was  committed 
with  such  intent  held  sufficient  to  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  §  87;  Dec  Dig.  |  57.*] 

Appeal  from  City  Court  of  Talladega; 
Cecil  Browne,  Judge. 

David  Pope  was  convicted  of  assault  with 
intent  to  ravish,  and  he  appeals.  Affirmed. 

M.  N.  Manning,  of  Talladega,  for  appellant 
R.  C.  Brickell,  Atty.  Gen.,  and  Marion  H. 
Sims,  Sol.,  of  Talladega,  for  the  State. 

PELHAM,  J.  [1,  2]  The  testimony  of  the 
assaulted  girl,  to  the  effect  that  the  defend- 
ant (about  two  weeks  before  the  assault  tes- 
tified to  by  her  as  committed  by  the  defend- 
ant) had  accosted  her  when  she  was  alone 
and  on  her  way  to  attend  Sunday  school,  and 
inquired  about  her  white  boy  friend,  who 
usually  accompanied  her  on  such  occasions, 
and,  finding  that  he  was  not  present  made 
overtures  to  go  with  her,  which  were  reject- 
ed, was  properly  admitted.  Such  evidence 
is  perhaps  of  little  weight  but  in  this  case 
the  prosecutrix  was  a  white  girl  about  16 
years  of  age,  and  the  defendant  was  a  negro 
about  18  years  old,  and  this  evidence,  taken 
into  consideration  with  the  widely  differing 
social  status  of  the  parties  fixed  by  the  exist- 
ing conditions  and  attending  circumstances, 
had  a  tendency  to  show  the  desire  of  the  de- 
fendant to  have  carnal  knowledge  of  the  girl, 
as  well  as  a  belief  on  his  part  that  she  would 
not  consent,  and  was  relevant  as  affording 
the  jury  a  basis  for  the  inference  that  the  as- 
sault subsequently  committed  was  with  the 
intent  to  ravish  as  charged  in  the  indictment. 
Barnes  v.  State,  88  Ala.  204,  7  South.  38,  16 
Am.  St.  Rep.  48. 

It  is  urgently  contended  at  some  length,  by 
argument  of  counsel  for  defendant  in  brief 
that  the  trial  court  was  in  error  in  refusing 
to  charge  the  jury,  at  the  written  request  of 
the  defendant,  that  they  could  not  find  the 
defendant  guilty  of  an  assault  with  intent 
to  ravish.  This  contention  is  based  on  the 
idea  that,  assuming  as  true  that  the  assault 
was  committed  as  testified  to  by  the  girl,  yet 
there  was  nothing  shown  in  connection  with  it 
Justifying  a  finding  by  the  jury  that  it  was 
with  an  intent  to  ravish.  All  of  the  members 
of  the  court  have  considered  the  evidence  as 
set  out  in  the  bill  of  exceptions  in  connec- 
tion with  this  contention  before  any  conclu- 
sion was  reached  or  opinion  written  by  the 
writer.    It  is  the  opinion  of  the  court  that 
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an  assault  committed  In  the  manner  and  un- 
der the  circumstances  narrated,  and  where 
there  exists  that  difference  In  social  status  be- 
tween the  assaulted  party  and  the  defendant 
due  to  race,  social  customs,  usages,  etc.,  that 
is  shown  here,  It  cannot  be  said  as  a  matter 
of  law,  in  the  absence  of  explanation  of  the 
conduct  of  the  accused  satisfactory  to  the 
jury,  that  the  evidence  of  the  assault  Is  free 
from  all  Inference  that  might  reasonably  be 
drawn  from  It  by  the  jury  that  the  assault 
was  committed  with  the  Intent  to  ravish.  See 
Kelly  v.  State,  1  Ala.  App.  183,  56  South.  15. 
Generally  speaking,  the  commission  of  all 
crime  mala  in  se  emanates  from  some  un- 
natural condition  that  is  not  agreeable  to 
sound  reason.  Crime  itself,  then,  in  its  very 
nature  Is  an  unreasonable  thing,  and  whether 
or  not  it  was  reasonable  to  believe  that  the 
defendant  would  attempt  to  commit  the  crime 
of  rape  at  the  place  and  under  the  circum- 
stances shown  by  the  evidence  was  a  ques- 
tion, not  of  law  for  the  court,  but  of  fact  for 
the  jury  to  pass  upon,  taking  into  considera- 
tion all  of  the  testimony  bearing  on  the  sub- 
ject It  follows  that  it  Is  our  conclusion  that 
the  trial  court  was  not  In  error  in  refusing 
the  charge  discussed. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  lower  court  will  be  affirmed. 

Affirmed. 


TILLIS  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  12,  1914.) 

1.  Criminal  Law  (|  693*)— Trial  —  Objec- 
tions to  Evidence. 

Accused  could  not  require  the  court  to  ex- 
clude answers  to  questions  to  which  no  objec- 
tion was  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1630  ;  Dec.  Dig.  §  683.*] 

2.  Homicide  (§  300*)— Instructions  —  S elf- 
Defense. 

A  request  to  charge  that  the  burden  was  on 
the  state  to  show  that  accused  could  "not"  have 
retreated  without  increasing  his  danger  was 
properly  refused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  U  614,  616-620,  622-630;  Dec.  Dig. 
i  300.*] 

3.  Homicide  (§  151*>-Btjbden  o»  Proof  — 
Seu--Defense. 

If  accused  seta  up  self-defense  in  a  homi- 
cide case,  he  has  the  burden  of  proof  on  the 
question  of  his  duty  to  retreat  if  that  was 
practicable  without  increasing  his  peril. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  276-278;  Dec  Dig.  |  151.*] 

4.  Homicide  (f  289*) — Instbujjtionb. 

Accused  requested  a  charge  in  a  homicide 
case  that  he  was  not  on  trial  for  carrying  a  con- 
cealed pistol,  but  for  murder,  and  that  the  mere 
fact  that  be  had  a  pistol  at  the  time  of  the  kill- 
ing did  not  as  a  matter  of  law,  aggravate  any 
offense  of  which  he  was  charged,  or  justify  a 
conviction  unless  under  the  evidence  the  jury 
believed,  beyond  a  reasonable  doubt,  that  ac- 
cused was  guilty  under  the  indictment.  There 
was  evidence  that  the  killing  was  in  a  sudden 
affray  and  was  caused  by  accused  by  the  use  of 
a  deadly  weapon  which  was  concealed  before 


the  commencement  of  the  fight  and  that  de- 
cedent had  no  deadly  weapon.  Code  1907,  i 
7086,  provides  that  when  the  killing  in  any 
sudden  affray  is  caused  by  the  assailant  by  the 
use  of  a  deadly  weapon  which  was  concealed 
before  the  fight,  his  adversary  having  no  deadly 
weapon  drawn,  such  killing  is  second  degree 
murder,  and  may  be  first  degree  murder.  Held, 
that  the  requested  charge  was  properly  refused 
as  confusing  and  liable  to  convey  the  impres- 
sion that  accused's  possession  of  a  pistol  could 
not  have  the  effect  of  aggravating  any  offense 
of  which  he  was  guilty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  504;  Dec  Dig.  §  289.*] 

Appeal  from  Circuit  Court  Henry  County; 
M.  Sollie,  Judge. 

Wayne  Tillls  was  convicted  of  second  de- 
gree murder,  and  appeals.  Affirmed. 

The  following  are  the  charges  refused  to 
defendant: 

(1)  Appears  from  opinion. 

"(C)  The  defendant  in  this  case  is  not  on 
trial  for  carrying  concealed  pistol,  but  he  is 
on  trial  for  murder  under  the  indictment  in 
this  case ;  and  the  mere  fact,  if  it  be  a  fact, 
that  defendant  had  a  pistol  on  the  occasion 
of  the  shooting  of  deceased  does  not,  as  a 
matter  of  law,  aggravate  any  offense  with 
which  defendant  is  charged  in  this  Indict- 
ment, nor  justify  the  conviction,  unless  under 
the  evidence  you  believe  beyond  a  reasonable 
doubt  and  to  a  moral  certainty  that  he  is 
guilty  under  the  indictment  on  which  he  is 
on  trial." 

W.  O.  Long,  of  Abbeville,  and  B.  H.  Hill 
and  Espey  &  Farmer,  all  of  Dothan,  for  ap- 
pellant R.  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst  Atty.  Gen,  for  the  State. 

WALKER,  P.  J.  No  difficult  or  novel  ques- 
tion is  presented  by  the  exceptions  reserved 
to  rulings  made  by  the  trial  court  on  objec- 
tions to  evidence.  No  one  of  those  rulings  af- 
fords to  the  appellant  any  tenable  ground  of 
complaint 

[1]  Special  complaint  is  made  in  the  argu- 
ment in  behalf  of  the  appellant  of  the  action 
of  the  court  in  permitting  the  solicitor,  on 
the  cross-examination  of  the  defendant's  wit- 
ness Jack  Porter,  to  elicit  statements  made 
by  the  deceased  to  the  witness.  These  state- 
ments were  brought  out  in  responsive  an- 
swers to  questions  to  the  witness,  to  which 
no  objection  was  interposed.  The  defendant 
could  not  thus  speculate  on  the  answers  the 
witness  would  make,  and  then  require  the 
court  to  exclude  the  testimony  so  brought  out 
Hudson  v.  State,  137  Ala.  60,  34  South.  854. 

[2]  The  court  properly  refused  the  re- 
quested written  charge,  to  the  effect  that  the 
burden  of  proof  is  on  the  state  to  show  that 
the  defendant  could  not  have  retreated  with- 
out increasing  his  danger.  The  use  -of  the 
word  "not"  gave  the  charge  a  meaning  dif- 
ferent from  that  probably  intended.  It  is  not 
to  be  supposed  that  the  intention  was  to  re- 
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quest  the  court  to  charge  that  the  state  as- 
sumed the  burden  of  proving  the  defendant's 
Inability  to  retreat 

[S]  Besides,  a  defendant  who  was  under 
the  duty  to  retreat,  If  this  was  practicable 
without  Increasing  his  peril,  has  the  burden 
of  proving  this  Ingredient  of  self-defense. 
Robinson  v.  State,  155  Ala.  67,  45  South.  816; 
Naugher  v.  State,  105  Ala.  26,  17  South.  24. 

[4]  Written  charge  C,  requested  by  the  de- 
fendant, Is  Involved  and  confusing,  besides 
being  so  expressed  as  to  be  liable  to  convey 
the  Impression  that  the  defendant's  posses- 
sion of  a  pistol  In  circumstances  of  which 
there  was  evidence  could  not  have  the  effect 
of  aggravating  any  offense  of  which  he  was 
guilty  In  killing  the  deceased.  If,  as  there 
was  evidence  tending  to  prove,  the  killing 
was  in  a  sudden  encounter  or  affray,  and  was 
caused  by  the  defendant  by  the  use  of  a  dead- 
ly weapon,  which  was  concealed  before  the 
commencement  of  the  fight,  the  deceased  hav- 
ing no  deadly  weapon  drawn,  the  killing  was 
murder,  when,  but  for  such  concealment  of 
a  deadly  weapon  by  the  defendant  and  the 
failure  of  the  deceased  to  have  one  drawn, 
the  homicide  may  have  been  of  a  lower  grade. 
Code  1907,  §  7086.  The  charge  In  question 
was  properly  refused. 

There  Is  no  error  in  the  record. 

Affirmed. 

WALKER  v.  STATE. 
(Court  of  Appeals  of  Alabama.    Feb.  5,  1014.) 

1.  Witnesses  (8  270*)— Discbetion  or  Trial 
Coubt— Cbo88-  Examination. 

There  was  no  abuse  of  discretion  in  permit- 
tine  the  state,  on  cross-examination  of  defend- 
ant s  witness,  to  ask  him  if  he  was  not  a  de- 
tective, or  in  admitting  his  answer  that  he  had 
been,  since  great  latitude  may  be  allowed,  even 
to  the  extent  of  sometimes  permitting  irrelevant 
questions,  to  test  the  accuracy  or  veracity  of 
the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S|  926,  955-957;  Dec  Dig.  §  270.*] 

2.  Intoxicating  Liquobs  (8  238*)— Conflict- 
ing Evidence — Question  fob  Jury. 

In  a  prosecution  for  violation  of  the  pro- 
hibition law,  where  the  evidence  was  conflicting, 
the  refusal  of  defendant's  requested  general 
charge,  and  the  submission  of  his  guilt  to  the 
jury,  were  proper. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  88  824-880;  Dec.  Dig.  8 
238.*] 

Appeal  from  Circuit  Court,  Coffee  County ; 
H.  A.  Pearce,  Judge. 

J.  T.  Walker  was  convicted  of  violating 
the  prohibition  law,  and  he  appeals.  Af- 
firmed. 

O.  C.  Doster,  Jr.,  of  Enterprise,  for  appel- 
lant R.  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst  Atty.  Gen.,  for  the  State. 


PELHAM,  J.  [1]  There  was  no  abuse  of 
the  court's  discretion  in  permitting  the 
state's  counsel,  on  cross-examination  of  the 
defendant's  witness  Watts,  to  ask  him  if 
he  was  not  a  detective,  or  in  refusing  to 
exclude  his  answer,  "I  have  been."  This 
was  a  matter  largely  in  the  discretion  of 
the  trial  court  In  which  great  latitude  may 
be  allowed,  even  to  the  extent  of  sometimes 
permitting  irrelevant  questions  to  test  the 
accuracy,  veracity,  or  character  for  credi- 
bility of  the  witness.  Thompson  v.  State, 
100  Ala.  70,  14  South.  878;  Amos  v.  State, 
96  Ala.  120,  11  South.  424. 

[2]  The  evidence  was  in  conflict,  and  the 
court  properly  submitted  the  question  of  de- 
fendant's guilt  of  the  crime  charged  to  the 
jury,  and  refused  the  general  charge  request- 
ed in  writing  by  the  defendant 

Other  matters  presented  are  not  insisted 
upon  by  counsel  for  defendant  in  brief,  and 
are  not  of  sufficient  merit  to  justify  discus- 
sion. 

Affirmed. 

DAVIS  v.  STATE. 

(Court  of  Appeals  of  Alabama.  Jan.  22,  1914.) 

Criminal  Law  (§  1182*)— Appeal— Affirm- 
ance. 

A  record,  showing  an  indictment  in  regular 
form,  charging  assault  with  intent  to  murder, 
regular  proceedings,  a  conviction  of  assault 
with  a  weapon,  and  the  fixing  of  an  authorized 
punishment,  but  in  which  the  transcript  con- 
tained no  bill  of  exceptions,  as  to  which  the  time 
for  presentation  and  signature  had  expired, 
showed  no  error,  and  the  conviction  would  be 
affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  ^  Cent.  Dig.  88  3203-3214;   Dec  Dig.  f 

Appeal  from  City  Court  of  Annlston; 
Thomas  W.  Coleman,  Jr.,  Judga 

Aaron  Davis  was  convicted  of  an  assault 
with  a  weapon,  and  he  appeals.  Affirmed. 

Charles  F.  Douglass,  of  Annlston,  for  ap- 
pellant R.  C.  Brickell,  Atty.  Gen.,  and  W. 
L.  Martin,  Asst.  Atty.  Gea,  for  the  State. 

PELHAM,  J.  The  record  shows  an  In- 
dictment In  due  and  regular  form,  charging 
an  assault  with  Intent  to  murder.  The  pro- 
ceedings are  regular,  and  the  judgment  of 
conviction  of  an  assault  with  a  weapon,  fix- 
ing a  punishment  authorized  by  law,  follows 
a  verdict  of  guilty  of  that  offense  found  by 
the  jury.  The  transcript  contains  no  bill  of 
exceptions,  and  the  clerk's  certificate  shows 
that  the  time  has  expired  for  presenting  and 
having  signed  such  a  bilL  No  error  is  shown, 
and  the  judgment  appealed  from  will  be  af- 
firmed. 

Affirmed. 


•For  other  cum  see  same  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Kay-No.  Series  *  Rep'r  Indexee 
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TRTJETT  t.  STATE. 

(Court  of  Appeals  of  Alabama.   Feb.  5,  1914.) 

Criminal  Law  (f  563*)— Proof  or  Corpus 
Delicti— Sufficiency. 

The  corpus  delicti  need  not  be  proven  by 
positive  direct  evidence,  but  may  be  shown  by 
tacts  and  circumstances  from  which  the  jury 
might  legally  infer  that  the  offense  has  been 
committed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1269;  Dec.  Dig.  §  563.*] 

Appeal  from  Law  Court,  Pike  County ;  T. 
L.  Borum,  Judge. 

Mitchell  Truett  was  convicted  of  petit  lar- 
ceny, and  he  appeals.  Affirmed. 

The  witness  Alex  Johnson  testified :  That 
certain  articles  of  jewelry  were  taken  from 
his  house  about  December  26,  1911,  among 
them  a  gold  shirt  button,  valued  at  about  $2. 
(This  button  was  introduced  and  identified  by 
witness  as  his.)  That,  at  the  time  he  missed 
the  box  with  the  jewelry  in  it,  he  and  one 
Chancellor  went  out  to  look  for  tracks,  and 
found  a  shoe  track  in  the  soft  ground  ap- 
proaching the  house,  and  traced  it  until  it  got 
to  the  yard,  where  it  could  not  be  further 
traced;  and  that  on  the  other  side  of  the 
yard  leading  from  the  house  a  barefoot  track 
went  through  the  soft  ground  to  a  point 
where  it  looked  as  If  some  one  had  sat  down, 
and  from  there  on  the  track  was  that  of  one 
wearing  shoes.  The  witness  also  testified 
that  he  measured  and  compared  the  tracks, 
and  that  they  were  the  same;  that  he  did 
not  follow  the  tracks,  but  left  Mr.  Chancellor. 
There  was  other  evidence  tending  to  show 
the  giving  of  the  button  by  defendant,  Truett, 
to  another  as  security  in  a  crap  game,  and  it 
finally  returned  to  Mr.  Johnson. 

a.  C.  Brlckell,  Atty.  Gen.,  and  W.  L.  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  defendant  was  convicted 
of  petit  lsrceny.  The  article  stolen  was  a 
gold  shirt  button  of  the  value  of  $2,  the  prop- 
erty of  one  Alex  Johnson. 

No  exception  is  shown  by  the  bill  of  excep- 
tions to  have  been  reserved,  except  to  the  ac- 
tion of  the  court  in  refusing  to  grant  the  de- 
fendant's motion  to  exclude  the  evidence,  and 
discharge  the  defendant,  on  the  ground  that 
the  corpus  delicti  had  not  been  proven.  It  is 
not  indispensable  to  the  proof  of  the  corpus 
delicti  that  it  should  be  proven  by  positive 
direct  evidence.  It  may  be  proven  by  facts 
and  circumstances  from  which  the  jury  might 
legally  infer  that  the  offense  has  been  com- 
mitted. Ryan  v.  State,  100  Ala.  94, 14  South. 
868.  The  testimony  of  Johnson  afforded  am- 
ple evidence  from  which  the  jury  could  le- 
gally infer  that  the  offense  charged  had  been 
committed  in  the  present  case.  The  evidence 
of  the  commission  of  the  offense,  and  the.  de- 
fendant's guilty  connection  therewith,  was 


sufficient  to  submit  the  case  to  the  jury,  and 
the  court  properly  refused  the  general  charge 
requested  by  the  defendant, 

No  error  is  shown,  and  the  judgment  of  thn 
trial  court  will  be  affirmed. 

Affirmed. 


COLEMAN  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Jan.  20,  1914.) 

1.  Criminal  Law  (8  406*)  —  Evidence  —  Ad- 
missions—Claim Affidavit. 

In  a  prosecution  for  a  violation  of  the 
liquor  law,  defendant's  claim  affidavit,  though 
made  in  a  proceeding  based  on  the  issuance  of 
an  insufficient  affidavit  for  a  search  warrant, 
and  though  it  had  lost  its  character  as  a  valid 
sworn  instrument  was  a  written  statement 
against  interest,  admissible  as  any  other  written 
statement  containing  the  same  matter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gf  785,  894-917,  920-927 ;  Dec. 
Dig.  S  406.*] 

2.  Criminal  Law  (8  741*)— Province  of  Ju- 
ry—Credibility  and  weight  of  Confes- 
sion. 

In  a  prosecution  for  a  violation  of  the 
liquor  law,  the  credibility  and  weight  to  be  giv- 
en defendant's  admission  of  ownership,  con- 
tained in  his  claim  affidavit  against  the  prop- 
erty seized,  was  for  the  jury  upon  considera- 
tion of  all  the  circumstances. 
[Ed.  Note.— For  other  cases,  see  Criminal 
°S&  1138,  1221,  1705,  1713,  1716, 

1717,  1727,  1728;  Dec  Dig.  §  741.*] 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty ;  A  E.  Gamble,  Judge. 

Plum  Coleman  was  convicted  of  selling, 
offering  for  sale,  keeping  for  sale,  or  other- 
wise disposing  of  prohibited  liquors,  and  he 
appeals.  Affirmed. 

Letcher,  McCord  &  Harold,  of  Montgom- 
ery, for  appellant  R.  C.  Brlckell,  Atty. 
Gen.,  and  W.  L.  Martin,  Asst  Atty.  Gen.,  for 
the  State. 

PELHAM,  J.  The  defendant  was  convict- 
ed on  a  charge  of  selling,  offering  for  sale, 
keeping  for  sale,  or  otherwise  disposing  of 
prohibited  liquors. 

The  contention  of  appellant  in  brief  is 
that  the  defendant  was  entitled  to  the  gen- 
eral charge,  and  that  a  careful  reading  of 
the  case  of  Coleman  v.  State  ex  rel.  Wild 
et  aL,  7  Ala.  App.  424,  61  South.  20,  will 
demonstrate  the  correctness  of  this  position. 

[1,  2]  In  the  case  cited  this  court  held 
that  the  affidavit  on  which  the  search  war- 
rant issued  was  insufficient,  and  that  the 
warrant  based  on  it  was  therefore  void; 
but  It  is  not  made  to  appear  in  this  case  that 
the  defendant's  affidavit  making  claim  to 
the  whisky  offered  in  evidence,  and  admitted 
against  the  objection  of  the  defendant,  is 
the  affidavit  of  the  claimant  made  in  the 
proceedings  originating  on  the  affidavit  as  a 
basis  for  a  search  warrant  held  to  be  insuffi- 
cient by  us  in  Coleman  v.  State  ex  reL,  etc., 
supra.   The  affidavit  of  the  claimant  offered 


•For  other  cases  sea  asm*  topio  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
64SO.-S4 

Digitized  by 


Google 


530 


64  IjQtJTHHRN  REPORTBR 


in  evidence  In  the  instant  case  is  not  set  ont 
in  the  bill  of  exceptions,  or  otherwise  identi- 
fied, and  for  aught  appearing  to  the  contrary 
a  perfectly  valid  affidavit  may  have  been 
sworn  out  as  the  basis  of  the  proceedings 
in  which  the  identical  affidavit  of  the  claim- 
ant was  made  that  was  offered  In  evidence 
on  this  trial.  Besides,  the  witnesses  Owen 
and  Coleman  both  testified  to  facts  showing 
that  the  whisky  seized  was  admitted  by  the 
defendant  on  more  than  one  occasion  to  be 
his  whisky,  and  the  undisputed  evidence 
showed  that  it  was  kept  In  a  place  not  used 
as  a  dwelling,  and  this  made  out  a  prima 
facie  case  under  the  statute.  Acta  1909,  p. 
64,  {  4.  Even  though  It  should  be  conceded 
that  the  claim  affidavit  of  the  defendant  had 
been  made  in  a  proceeding  held  to  be  based 
on  the  issuance  of  an  insufficient  affidavit, 
and  even  though  it  should  be  further  conced- 
ed that  the  affidavit  of  the  claimant  had 
lost  its  character  as  a  valid  sworn  Instru- 
ment, it  was  nevertheless  a  written  state- 
ment made  by  the  defendant  against  interest, 
and  would  have  been  admissible  just  as  any 
other  written  statement  containing  the  same 
matter,  as,  for  example,  a  letter.  Oakley  v. 
State,  135  Ala.  15,  33  South.  23.  The  credi- 
bility and  weight  to  be  given  the  admission 
or  confession  of  ownership  contained  in  the 
paper  writing  was  a  matter  for  the  Jury, 
taking  into  consideration  all  the  circum- 
stances connected  with  it,  in  the  same  way 
that  any  other  confession  that  might  be  ad- 
missible in  evidence  as  tending  to  show  the 
defendant's  guilt  of  the  crime  charged  la 
considered.  Goodwin  v.  State,  102  Ala.  87, 
15  South.  571. 

The  rulings  of  the  court  on  the  admission 
of  evidence,  to  which  objections  were  made, 
and  exceptions  reserved,  are  clearly  free 
from  error,  and  the  special  written  Instruc- 
tions requested  by  the  defendant  and  refus- 
ed by  the  court  are  patently  bad,  and  not  ar- 
gued by  counsel  In  brief,  and  require  no  dis- 
cussion at  our  hands.  Reversible  error  not 
being  shown,  the  Judgment  of  conviction  will 
be  affirmed. 

Affirmed. 


HALE  v.  STATE. 

(Court  of  Appeals  of  Alabama.  Dec.  18,  1918. 
Rehearing  Denied  Feb.  8,  1914.) 

1.  Indictment  and  Information  (8  137*)— 
Objections  or  Grand  Juby. 

Jury  Law  (Acts  Sp.  Sess.  1909,  p.  815)  f 
23,  expressly  requires  an  objection  to  an  in- 
dictment, on  a  ground  going  to  the  formation  of 
the  grand  jury,  to  be  taken  only  by  plea  in  abate- 
ment, and  that,  too,  before  the  plea  to  the  mer- 
its, so  that  it  was  error  not  to  overrule  a  mo- 
tion to  quash,  not  only  based  on  such  a  ground, 
but  filed  after  the  plea  to  the  merits. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §&  480-487;  Dec 
Dig.  |  137.*] 


2.  Jtjbt  (8  68*)— Venire— Premature  Re- 
turn—Remedy. 

Premature  return  by  the  sheriff  of  a  venire 
for  jurors,  reporting  the  persons  named  therein 
"out  of  the  city,  and  not  found  in  the  county." 
being,  under  Jury  Law  (Acts  Sp.  Sess.  1909,  pp. 
812,  317)  88  17,  29,  32,  no  ground  for  objection 
to,  or  for  quashing,  the  venire,  the  remedy  there- 
for of  a  defendant  arraigned  before  the  regular 
return  day  is  to  make  proof  that  they  will  prob- 
ably return  before  such  day,  and  move  for  post- 
ponement of  his  arraignment,  and  for  continu- 
ance by  the  sheriff  of  effort  to  serve  them. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  303,  304;  Dec.  Dig.  j  68.*] 

3.  Jury  (8  68*)— Venire— Premature  Re- 
turn—Presumption. 

Officers  being  presumed  to  have  discharged 
their  full  duty,  and  a  sheriff's  return  prima  fa- 
cie importing  verity  as  to  the  facts  stated  in  it, 
the  court  may  assume,  till  the  contrary  is  shown, 
that  the  sheriff,  before  making  his  premature 
return  of  a  venire  for  jurors,  reporting  three  of 
the  persons  named  therein  "out  of  the  city,  and 
not  found  in  the  county,"  ascertained  that  they 
would  remain  away  till  after  the  regular  return 
day. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  88  303,  304 ;  Dec.  Dig.  |  68.*] 

4.  Witnesses  (8  361*)— Credibility— Cross- 
Ex  aminatio  n— Explanation  . 

As  a  circumstance  to  aid  in  determining 
how  much,  if  any,  his  testimony  should  be  dis- 
credited because  of  his  prior  conviction,  testi- 
fied to  on  his  cross-examination,  a  witness  may, 
on  his  redirect,  state  this  was  20  years  before, 
when  he  was  only  20  years  old. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  88  1167-1175;  Dec.  Dig.  8  361.*] 

5.  Criminal  Law  (8  600*)— Showing  fob  Ab- 
sent Witness— Immaterial  Statement. 

A  statement  is  properly  stricken  from  a 
showing  made  by  defendant  for  an  absent  wit- 
ness; the  fact  recited  therein  being  immaterial 
to  any  issue  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  1342-1347,  1604;  Dec  Dig. 
8  600.*] 

6.  Criminal  Law  (8  809*)— Misleading  In- 
structions. * 

Requested  charges,  being  clearly  involved, 
confusing,  and  misleading,  are  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  if  1961-1967;  Dec  Dig.  8 
809.  ] 

7.  Criminal  Law  (|  800*) — Requested  In- 
structions—Explanation. 

It  is  proper  for  the  court  to  give  of  its  own 
motion  co erect  explanations  of  the  meaning  of 
charges  given  by  it  at  defendant's  request 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  88  1808-1810,  1812 ;  Dec  Dig. 

8.  Criminal  Law  (8  789*)— Requested  In- 
structions—Explanations— "Satisfied  to 
a  Moral  Certainty." 

The  court's  explanation  of  the  words  "sat- 
isfied to  a  moral  certainty,"  in  a  charge  given 
at  defendant's  request  as  meaning,  not  to  an 
absolute,  or  mathematical,  or  irrevocable  cer- 
tainty, but  "convinced  beyond  a  reasonable 
doubt,"  is  correct 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1846-1849,  1851. 1880, 1904- 
1922,  1960,  1967;  Dec.  Dig.  8  789.*] 

9.  Homicide  (8  800*)— Instructions— Self- 
defense— Explanation. 

The  court's  explanation  of  the  charge  as  to 
self-defense,  given  at  defendant's,  request- 
that  he  is  under  no  duty  to  show  or  explain 
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who  was  in  fault  In  bringing  on  the  fatal  en- 
counter, if  the  evidence  shows  it  reasonably  and 
honestly  appeared  to  him  that  he  was  in  immi- 
nent peril  to  life  or  of  great  bodily  harm,  and 
that  an  attempt  to  escape  would  Increase  the 
peril— as  meaning  that  the  burden  is  on  the 
state  to  show  he  was  not  free  from  fault  in 
bringing  on  the  difficulty,  if  he  shows  he  was 
in  imminent  peril,  and  that  he  could  not  retreat 
without  increasing  his  peril,  is  correct 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  614,  616-620,  622-630;  Dec  Dig. 

Appeal  from  Criminal  Court,  Jefferson 
County;  8.  E.  Greene,  Judge. 

Will  Hale  was  convicted  of  murder  In  the 
second  degree,  and  appeals.  Affirmed. 

Motion  to  quash  the  indictment  was  bas- 
ed on  the  ground  that  the  grand  jury  which 
returned  the  indictment  was  not  drawn  in 
the  manner  required  by  law,  the  motion 
pointing  out  the  objections,  and  also  on  the 
ground  that  the  law  under  which  the  grand 
jury  was  drawn  and  impaneled  is  uncon- 
stitutional and  void.  The  grounds  for  mo- 
tion to  quash  the  venire  sufficiently  appear 
from  the  opinion. 

The  defendant  Introduced  a  showing  for 
Hud  Wingo,  one  of  his  absent  witnesses,  to 
the  effect  that  Oscar  Lynn,  a  witness  for  the 
state,  told  Wingo  a  few  days  after  the  kill- 
ing that  he  had  a  debt  against  defendant, 
and  was  a  partner  with  defendant,  and  that 
he  expected  to  testify  against  him  hard 
enough  to  keep  him  in  jail  long  enough  for 
Lynn  to  get  all  the  property  that  Hale  own- 
ed; that  witness  knew  of  the  property,  and 
where  it  was,  and  that  the  wife  of  defendant 
had  not  had  the  possession  of  the  goods  that 
were  In  the  house  when  Hale  was  arrested, 
and  that  the  goods  were  moved  without  the 
wife's  knowledge,  and  consisted  of  tobacco, 
soda  water,  cigars,  canned  goods,  and  whis- 
ky. On  motion  of  the  solicitor,  the  court 
struck  out  the  latter  part  of  the  clause  be- 
ginning, "and  that  Will  Hale's  wife  had  not 
had  possession,"  etc. 

The  court  gave,  at  the  request  of  defend- 
ant, written  charge  1  as  follows:  "If,  on  a 
consideration  of  all  the  evidence  in  this  case, 
you  find  the  evidence  so  nearly  balanced  that 
the  mere  weight  of  it  is  on  the  side  of  the 
state,  and  not  so  heavy  and  strong  as  to 
satisfy  you  to  a  moral  certainty  that  it  Is 
true,  you  cannot  find  defendant  guilty." 

On  Its  own  motion  the  court  said,  in  ex- 
plaining said  charge:  "Satisfy  your  minds 
to  a  moral  certainty;  that  does  not  mean  an 
absolute  or  mathematical,  irrevocable  cer- 
tainty, for,  if  that  were  so,  you  could  never 
be  satisfied  of  any  fact  that  was  dependent 
upon  human  testimony.  That  means  the 
same  thing  as  to  be  convinced  beyond  a  rea- 
sonable doubt" 

The  court  also  gave  charge  2,  as  follows: 
"The  defendant  is  under  no  duty  to  show  or 
explain  who  was  In  fault  in  bringing  on  the 
fatal  encounter,  if  the  evidence  shows  that  I 


it  reasonably  and  honestly  appeared  to  the 
defendant  that  he  was  in  imminent  peril  to 
life  or  great  bodily  harm,  and  that  an  at- 
tempt to  escape  would  increase  the  peril." 

Of  its  own  motion  the  court  said,  in  ex- 
plaining said  charge:  "The  Supreme.  Court 
has  held  that  as  to  self-defense  the  charge 
means  that  the  burden  of  proof  is  on  the 
state  to  show  that  defendant  was  not  free 
from  fault  In  bringing  on  the  difficulty.  In 
other  words,  it  asserts  substantially  that 
if  defendant  had  shown  that  he  was  in  im- 
minent peril,  and  that  he  could  not  retreat 
without  Increasing  his  peril  (upon  these  ele- 
ments the  burden  is  on  defendant),  he  is 
entitled  to  acquittal,  unless  the  state  then 
shows  that  defendant  is  at  fault  In  other 
words,  the  burden  of  proof  was  upon  the 
state  to  show  that  the  other  elements  were 
present,  if  the  defendant  shows  the  other 
two." 

The  following  charges  were  refused  to  de- 
fendant: 

(7)  "I  charge  you  that  you  are  not  bound 
to  believe  that  defendant  has  proven  that 
he  was  in  imminent  peril,  from  which  there 
was  no  escape,  and  that  he  was  without  fault 
in  bringing  on  the  conflict,  before  you  can 
acquit  him." 

(11)  "Every  fact  in  the  case  might  point 
to  defendant  as  a  guilty  man,  and  there 
might  be  no  evidence  that  even  tended  to 
show  that  he  was  not  guilty,  and  the  jury 
would  not  be  authorized  to  find  a  verdict 
against  the  defendant" 

(12)  "If  the  testimony  of  defendant  rea- 
sonably and  carefully  considered  in  connec- 
tion with  all  the  other  evidence,  reasonably 
satisfies  you  that  his  statement  is  true,  and 
leaves  in  your  mind  a  reasonable  doubt  as 
to  what  the  real  facts  are  as  to  what  actual- 
ly did  occur  at  the  time  of  the  killing,  you 
should  not  convict  the  defendant" 

.  Allen  &  Bell,  of  Birmingham,  for  appellant 
K.  C.  Brlckell,  Atty.  Gen.,  and  T.  H.  Seay, 
Asst  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  [1]  The  appellant  who  was 
Indicted  for  murder  in  the  first  degree,  plead- 
ed not  guilty  on  arraignment  Subsequently, 
and  on  the  day  of  his  trial,  he  filed  a  mo- 
tion to  quash  the  Indictment  on  a  ground  go- 
ing to  the  formation  of  the  grand  jury  that 
returned  the  indictment  The  court  commit- 
ted no  error  in  overruling  the  motion,  and 
this  for  two  reasons:  Section  23  of  the  Jury 
law  (Acts  Sp.  Sess.  1909,  p.  315)  requires,  in 
mandatory  terms,  in  the  first  place,  that  such 
an  objection  to  an  indictment  must  be  taken 
only  by  a  plea  in  abatement,  and,  in  the  sec- 
ond place,  It  likewise  requires  that  such  plea 
In  abatement  must  In  all  cases  be  filed  before 
the  plea  to  the  merits.  Morgan  v.  State,  8 
Ala.  App.  172,  63  South.  21;  Spivey  v.  State, 
172  Ala.  393,  56  South.  232. 

[2, 3]  The  defendant  at  the  trial,  also 


•For  other  cases  see  asms  topic  and  section  DUMBER  in  Dec.  Dig.  A  Am.  Die.  Key-No.  Series  A  Rep'r  Indexes 
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made  a  motion,  which  was  likewise  overrul- 
ed, to  quash  the  special  venire  of  Jurors  serv- 
ed upon  him,  and  predicates  his  contention 
that  this  motion  should  have  been  granted 
on  the  following  state  of  facts  disclosed  by 
the  record:  The  venire  for  the  regular  jury 
drawn  to  serve  for  the  week  In  which  defend- 
ant was  to  be  tried,  to  wit,  the  week  com- 
mencing February  24,  1913,  consisted  of  45 
persons,  and  was  Issued  on  February  5, 1913, 
and  made  returnable  on  February  24,  1913. 
On  February  14,  1913,  however  (ten  days,  as 
seen,  before  the  return  day  of  this  venire), 
the  sheriff  actually  returned  it  into  court, 
and  that  as  fully  executed  as  to  42  of  the 
persons  named  in  it,  but  not  executed  as  to 
3  of  such  persons,  each  of  whom,  the  return 
stated,  was  "out  of  the  city,  and  not  found 
in  Jefferson  county."  Three  days  after  this 
return  was  made,  and  seven  days  before  the 
regular  return  day  of  that  venire,  the  de- 
fendant was  arraigned,  to  wit,  on  February 
17,  1913,  when  a  special  jury  of  45  persons 
was  then  drawn,  and  an  order  entered  set- 
ting his  trial  for  February  24,  1913,  and  re- 
quiring the  sheriff  to  summon  for  that  day 
87  persons  as  a  venire  to  try  defendant's 
case,  including  the  42  persons  before  men- 
tioned as  having  been  summoned  on  the 
regular  venire.  The  defendant  insists  that 
this  premature  return  made  by  the  sheriff 
on  the  regular  venire  was  void  in  that,  hav- 
ing been  made  before  the  regular  return 
day  of  the  writ,  it  failed  to  show  a  full  or 
complete  execution  of  that  writ,  and  that, 
being  void,  it  could  not  form  a  valid  predi- 
cate or  basis  upon  which  the  court  could 
proceed,  under  section  32  of  the  jury  law, 
in  drawing,  on  the  day  of  defendant's  ar- 
raignment, which,  as  seen,  was  before  such 
regular  return  day,  a  special  jury  for  the 
trial  of  defendant's  case,  since  the  regular 
venire  not  having  been  then  fully  executed, 
and  there  then  remaining  seven  days  for  its 
further  execution,  as  appearing  from  the  face 
of  the  return,  the  court  could  not  properly 
say  that  the  42  persons  of  the  regular  venire 
that  had  been  summoned  up  to  that  date 
were  all  that  would  be  summoned,  and  that 
consequently  Its  action  In  relying  on  this 
premature*  return,  and  in  assuming  therefrom 
that  the  3  regular  jurors  shown  therein  not 
to  have  been  summoned  would  not  be  sum- 
moned, was  unauthorized  and  void. 

It  Is  not  to  be  disputed  that  22  Am.  &  Eng. 
Ency.  of  Law  (1st  Ed.)  198,  cited  by  appel- 
lant, correctly  states  the  general  rule  relative 
to  the  return  of  process  as  follows :  "Process 
should  properly  be  returned  on  the  return 
day;  If,  however,  it  has  been  served,  there 
can  be  no  objection  to  its  being  returned  be- 
fore the  regular  day,  since  no  possible  injury 
can  occur  from  it  But,  If  the  return  Is  to 
be  not  found  after  diligent  search  or  'not  ex- 
ecuted' or  of  similar  character,  showing  a 
nonexecutlon,  It  must  not  be  made  before  the 
regular  return  day."  See,  In  connection,  sec- 
tion 16  of  the  jury  law  (Acts  Sp.  Sees.  1909, 


p.  311).  But  the  remedy  of  one  circumstanced 
as  was  defendant  for  such  a  premature  re- 
turn by  the  sheriff  to  a  regular  venire  Is  not 
by  a  motion  to  quash  the  venire  served  upon 
defendant,  as  was  here  resorted  to,  because 
our  jury  law  denies  to  the  defendant  such 
remedy.  Section  29  thereof  expressly  pro- 
vides that  "no  objection  can  be  taken  to  any 
venire  of  jurors  except  for  fraud  In  drawing 
or  summoning  the  jurors";  and  sections  17 
and  32  of  the  same  statute  provide  that,  "if 
the  sheriff  fails  to  summon  any  jurors  drawn, 
or  any  person  summoned  falls  or  refuses  to 
attend  the  trial,  or  there  Is  any  mistake  In 
the  name  of  any  person  drawn  or  summoned, 
none  nor  all  of  these  grounds  shall  be  suffi- 
cient to  quash  the  venire  or  continue  the 
cause."  We  are  of  opinion,  therefore,  that 
the  defendant's  remedy  for  the  premature 
return,  If  he  deemed  himself  aggrieved  there- 
by, was  to  have,  on  his  arraignment,  or  at 
some  other  appropriate  time,  made  proof  that 
the  3  persons  reported  in  the  return  as  be- 
ing "out  of  the  city,  and  not  found  in  the 
county,"  would  probably  return  to  the  city 
or  county  before  the  regular  return  day  of 
the  venire,  and  to  have  then  moved  the  court 
on  such  showing  to  postpone  his  (defendant's) 
arraignment  until  that  regular  return  day, 
and  to  require  the  sheriff  in  the  meantime  to 
continue  in  an  effort  to  serve  those  persons. 
If  he  succeeded,  the  defendant  would  then 
have  had  the  benefit  of  their  names  on  his 
venire  when  subsequently  arraigned,  and,  if 
he  failed,  it  would  furnish  no  ground  to 
quash  the  venire.  Officers  are  presumed,  in 
general,  to  have  discharged  their  full  duty, 
and  a  sheriff's  return  prima  facie  imports 
verity  as  to  the  facts  stated  in  it  (Paul  v. 
Malone  &  Collins,  87  Ala.  544,  6  South.  351); 
consequently  the  court,  for  the  purpose  of 
upholding  the  premature  return,  was  war- 
ranted in  assuming,  until  the  contrary  was 
shown,  that  the  sheriff  had  ascertained,  be- 
fore making  this  return,  that  the  3  mention- 
ed persons  would  remain  out  of  the  city  and 
county  at  least  until  after  the  regular  re- 
turn day.  If  the  facts  assumed  be  true,  a 
delay  in  making  the  return  would  have  been 
useless,  and  would  not  have  resulted  In  serv- 
ing either  of  such  persons;  and,  if  they  were 
not  true,  it  was  incumbent  on  defendant,  if 
he  considered  himself  Injured  by  the  assump- 
tion that  they  were  true,  to  have  seasonably 
impeached  the  return.  Failing  to  do  so,  he  is, 
under  our  Jury  law,  without  just  or  legal 
cause  for  complaint 

{4]  The  several  objections  to  evidence  are 
entirely  without  merit,  and  with  two  excep- 
tions are  abandoned  In  the  brief  of  defend- 
ant's counsel.  One  of  these  relates  to  the 
action  of  the  court  in  permitting  the  state's 
witness  Lynn,  who  on  cross-examination  had 
testified  that  he  had  been  once  convicted  of 
buying  stolen  property,  to  state  on  redirect 
examination  that  this  conviction  was  more 
than  20  years  before,  and  that  at  that  time 
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he  was  only  20  yean  old.  Such  evidence  we 
think  admissible  to  go  to  the  jury  as  a  cir- 
cumstance to  aid  them  in  determining  how 
much  the  witness'  testimony  on  the  present 
trial  should  be  discredited,  if  at  all,  by  rea- 
son of  such  prior  conviction  for  a  crime  in- 
volving moral  turpitude.  It  certainly  show- 
ed that  he  had  had  time  to  reform,  whether 
he  did  or  not,  and  that  the  crime  had  been 
committed  when  he  was  at  such  an  age  that 
it  was  more  likely  he  could  and  would  subse- 
quently reform  than  if  committed  in  more 
mature  years  after  habits  and  character, 
whether  good  or  bad,  become  more  perma- 
nently fixed. 

[6]  The  court  committed  no  error  in  ex- 
cluding, upon  motion  of  the  solicitor,  the 
statement  that  was  excluded  or  stricken  from 
the  showing  made  by  defendant  for  his  ab- 
sent witness,  Wlngo.  The  facts  stated  in 
the  statement  so  stricken  or  excluded  were 
entirely  immaterial  to  any  issue  in  the  case. 

[6]  Charges  7,  11,  and  12 — the  only  refused 
ones  urged  in  the  brief  of  defendant's  coun- 
sel as  being  good — were  each  properly  re- 
fused. Though  otherwise  faulty,  no  more 
need  be  said  with  respect  to  any  of  them  than 
that  each  is  Involved,  confusing,  and  mis- 
leading— so  clearly  so,  as  will  appear  from 
a  mere  reading  of  each,  as  to  save  the  neces- 
sity of  a  discussion. 

[7-1]  We  are  likewise  of  opinion  that  there 
is  no  merit  in  the  contention  that  the  court 
erred  in  his  ex  mero  motu  explanation  to  the 
Jury  of  given  charges  1  and  2.  It  was  not 
a  qualification,  limitation,  or  modification  of 
either  of  these  charges,  but  a  mere  explana- 
tion, and  a  correct  one,  of  the  meaning  of 
those  charges,  which  was  entirely  proper. 
Morris  v.  State.  25  Ala.  57:  Williams  v. 
State,  08  Ala.  22,  12  South.  808. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  conviction  Is  affirmed. 

Affirmed. 


BIRMINGHAM  RT.,  LIGHT  &  POWER  CO. 
▼.  COMER. 

(Court  of  Appeals  of  Alabama.    Feb.  8,  1814.) 

Appeal  aw d  Ebbob  (§  1140*)— Determination 
—Affirmance  on  Condition  of  Rbmitti- 

TUB. 

Under  the  direct  provisions  of  Acts  1811, 
p.  587,  it  is  the  duty  of  the  Court  of  Appeals, 
when  it  deems  a  verdict  excessive,  to  determine 
the  amount  of  the  excess,  and  to  direct  a  re- 
versal unless  the  appellee  shall  remit  the  ex- 
cess. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4462-4476;  Dec.  Dig.  3 
1140.*] 

Appeal  from  City  Court  of  Birmingham; 
John  H.  Miller,  Judge. 

Action  by  Mrs.  Eula  V.  Comer  against  the 
Birmingham  Railway,  Light  &  Power  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.   Affirmed,  on  condition  that 


plaintiff  enter  a  remittitur;  otherwise,  re- 
versed. 

Tillman,  Bradley  &  Morrow  and  Charles  B. 
Rice,  all  of  Birmingham,  for  appellant. 
Harsh,  Beddow  &  Pitts,  of  Birmingham;  for 
appellee. 

PELHAM,  J.  The  only  ground  of  reversal 
urged  is  that  the  Judgment  of  the  lower 
court,  for  $500,  is  excessive  as  referred  to  the 
evidence.  The  appellee  (a  passenger)  brought 
suit  against  the  appellant  street  railway  com- 
pany for  failing  to  discharge  her  at  the  place 
of  her  destination  in  the  city  of  Birmingham, 
which  she  finally  reached  after  the  expendi- 
ture of  an  additional  5  cents  car  fare  and  a 
circuitous  route  on  different  car  lines  of  the 
defendant,  occasioning  a  delay  of  about  one 
hour.  The  court  eliminated  the  wanton 
counts  on  charges  requested  by  appellant, 
and  the  case  was  submitted  to  the  Jury  on  the 
simple  negligence  counts  only. 

The  entire  court  has  carefully  considered 
the  evidence  set  out  in  the  bill  of  exceptions, 
and  is  impressed  with  the  idea  that  a  ver- 
dict in  any  greater  amount  than  $200  would 
be  so  excessive  as  to  be  indicative  of  preju- 
dice, passion,  or  partiality  on  the  part  of  the 
Jury.  Consequently,  under  the  well-known 
rules  of  law  pertaining  to  the  reversal  of 
judgments  deemed  to  be  excessive,  and  the 
requirements  of  the  act  approved  April  21, 
1911,  to  regulate  proceedings,  etc.,  of  that 
nature  In  this  court  (Acts  1911,  p.  587),  it  be- 
comes our  duty  to  order  a  reversal  of  the 
judgment  of  the  trial  court  unless  the  ap- 
pellee remit  the  amount  of  the  judgment  re- 
covered there  in  excess  of  $200  (i.  e.,  $300) 
within  80  days  from  the  date  of  the  rendition 
of  this  opinion.  It  is  so  ordered,  and  the 
clerk  will  give  the  notice  required  by  statute. 

Remittitur  of  part  of  damages  recovered 
ordered. 


STATE  v.  HOWARD. 

(Court  of  Appeals  of  Alabama.  Jan.  20,  1914.) 

Habeas  Corpus  (J  118*)— Appeal  and  Er- 
ror—Decisions  Reviewable— Moot  Ques- 
tion. 

An  appeal  from  an  order  in  habeas  corpus 
fixing  the  amount  of  accused's  bond  upon  a 
judgment  of  conviction  that  had  already  been 
reversed  and  annulled  by  a  prior  judgment  will 
not  be  considered;  the  question  being  a  moot 
one. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  102-115;  Dec.  Dig.  f  113.*] 

Appeal  from  City  Court  of  Montgomery; 
Gaston  Gunter,  Judge. 

Habeas  corpus  proceeding  by  Aaron  How- 
ard. From  an  order  in  habeas  corpus  pro- 
ceedings fixing  the  amount  of  his  bond,  the 
State  appeals.   Appeal  dismissed. 


Tot  other  cases  km  i 
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R.  O.  Brickell,  Atty.  Gen.,  and  W.  L.  Map- 
tin,  Asst.  Atty.  Gen.,  for  the  State.  Merrltt 
ft  Riley  and  O.  S.  Lewis,  all  of  Tuskegee,  for 
appellee. 

PELHAM,  J.  This  appeal  Is  from  an  or- 
der of  the  court  In  a  habeas  corpus  proceed- 
ing fixing  the  amount  of  the  defendant's  bond 
upon  a  judgment  of  conviction  that  has  been 
reversed  and  annulled  by  this  court  In  the 
opinion  rendered  on  December  4. 1913.  In  the 
case  of  Howard  v.  State,  63  South.  753. 
Hence  the  only  question  presented  on  this 
appeal  Is  a  moot  one,  and,  as  no  useful  pur- 
pose or  end  could  be  accomplished  by  any 
judgment  we  might  render,  we  will  not  in- 
vestigate or  pass  upon  the  case.  Let  the  ap- 
peal be  dismissed.  Ex  parte  Perry  man,  156 
Ala.  625,  46  South.  866 ;  Montgomery  County 
v.  Montgomery  Traction  Oo,  140  Ala.  458,  37 
South.  208. 

Appeal  dismissed. 


DUDLEY  et  al.  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Jan.  22,  1914. 
Rehearing  Denied  Feb.  5,  1914.) 

1.  Criminal  Law  (§  1186*)— Aj?peal— Harm- 
less Ebbob. 

Under  Code  1907,  I  7133,  providing  that 
an  indictment  must  not  be  held  insufficient,  nor 
can  the  trial  be  affected  by  reason  of  any  de- 
fect or  imperfection  in  any  matter  which  does 
not  prejudice  the  substantial  rights  of  the  de- 
fendant on  trial,  the  attachment  by  means  of 
metal  fasteners  to  an  indictment  for  forgery  of 
copies  of  the  instrument  alleged  to  have  been 
forged  does  not  constitute  reversible  error,  for 
the  substantial  rights  of  the  accused  could  not 
be  prejudiced,  as  sections  7154  and  7158  require 
the  original  indictment  to  be  recorded  in  a  well- 
bound  book  kept  by  the  clerk  of  the  court,  and 
authorize  trial  upon  a  certified  copy  of  the  same 
in  case  the  original  indictment  is  lost  or  mu- 
tilated. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f{  8215-3219,  3221,  3230;  Dec. 
Dig.  |  1186.*] 

2.  Fobgebt  (§  7*)— Offenses— What  Consti- 
tutes FOBGEBT. 

The  false  making  of  an  application  for  an 
insurance  policy  on  the  life  of  another  consti- 
tutes the  crime  of  forgery;  the  instrument 
falsely  uttered  being  one  which  could  be  the 
subject  of  forgery,  because  the  application,  if 
accepted,  might  render  the  insurer  liable  in  case 
of  the  death  of  the  insured,  and  would  natural- 
ly affect  the  insured's  chances  of  longevity. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  g|  2,  3,  8-15;  Dec.  Dig.  |  7.*] 

3.  Fobgebt   (t  29*)— Offenses— Documents 
Fobged. 

Where  an  indictment  is  returned  for  the 
forgery  of  an  application  for  insurance  on  the 
life  of  another,  the  indictment  need  not  set  out 
the  manner  in  which  the  application  might  be 
prejudicial  to  the  insurer  and  the  insured  ;  that 
matter  sufficiently  appearing  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  H  77-81;  Dec  Dig.  |  29.*] 

4.  Fqbgebt  (I  18*) — Offenses — Degrees. 

The  forgery  of  an  application  for  a  policy 
on  the  life  of  a  third  person,  not  falling  within 


the  classes  of  forgery  denounced  by  statute  as 
forgery  In  the  first  and  second  degrees,  consti- 
tutes forgery  in  the  third  degree  under  the  di- 
rect provision  of  Code  1907,  f  6916. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  §  55;  Dec.  Dig.  |  18  .•] 

Appeal  from  City  Court  of  Montgomery; 
Arm  stead  Brown,  Judge. 

Joe  R,  Dudley,  Jr.,  and  others  were  con- 
victed of  forgery,  and  they  appeal.  Affirmed 

Pitts  ft  Leva  and  Partridge  ft  Hobbs,  all  of 
Selma,  for  appellants.  R.  C.  Brickell,  Atty. 
Gen.,  and  W.  L.  Martin,  Asst  Atty.  Gen., 
for  the  State. 


WALKER,  P.  J.  [1]  The  appellants  were 
charged  with  forging  an  application  made  in 
the  name  of  another  person  for  Insurance 
on  his  life.  In  three  of  the  counts  of  the 
Indictment  the  contents  of  the  instrument 
alleged  to  have  been  forged  were  disclosed 
by  averring  that  It  "was  In  words  and  fig- 
ures substantially  as  follows,"  and  then  at- 
taching by  metal  fasteners  to  the  sheet  of 
paper  on  which  the  preceding  portion  of  the 
count  was  typewritten  a  printed  form  of 
such  application,  with  blank  spaces  filled  In 
and  subscribed  In  the  name  of  James  Walker 
Bryant  The  question  of  the  propriety  or 
sufficiency  of  this  method  of  setting  out  the 
instrument  alleged  to  have  been  forged  was 
raised  successively  by  a  motion  to  strike, 
by  a  motion  to  quash,  and  by  demurrers  to 
the  three  counts  mentioned.  The  motions 
and  the  demurrers  were  overruled. 

Assuming  that  there  was  some  impropriety 
In  the  method  adopted  for  disclosing  the 
subject  of  the  alleged  forgery,  the  defect  or 
Imperfection  was  In  a  matter  of  form,  by  rea- 
son of  which  the  indictment  cannot  be  held 
insufficient,  nor  the  trial,  judgment,  or  other 
proceedings  thereon  be  affected,  unless  it 
prejudiced  the  substantial  rights  of  the  de- 
fendants on  the  trial.  Code,  §  7133.  There 
is  nothing  in  the  record  to  indicate  that  the 
method  of  averment  adopted  could  have  re- 
sulted prejudicially  to  any  right  of  the  de- 
fendants. Certainly  there  was  nothing  for 
them  to  complain  of  in  the  fact  that  the  in- 
dictment undertook  to  furnish  a  duplicate  in 
form  .and  appearance  of  the  Instrument 
charged  to  have  been  forged.  If  the  indict- 
ment itself  was  to  remain  the  sole  evidence 
of  the  charge  made  by  the  grand  jury,  there 
might  be  some  force  In  a  suggestion  that 
the  use  of  a  separate  attached  Sheet  of  paper 
for  the  copy  of  the  Instrument  charged  to 
have  been  forged  made  It  easier  to  substi- 
tute a  copy  of  another  Instrument  than  it 
would  have  been  if  this  method  had  not  been 
adopted.  But  there  is  a  satutory  require- 
ment a  compliance  with  which  removes  any 
probability  of  the  rights  of  either  the  prose- 
cution or  the  defense  being  prejudiced  by  a 
mutilation  or  alteration  of  the  indictment. 
The  clerk  of  the  court  in  which  an  indict- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 

Digitized  by  Google 


Ala.) 


DUDLEY 


v.  STATE 


635 


ment  Is  returned  must,  within  20  days  after 
the  filing  of  it,  and  without  allowing  it  to 
be  taken  out  of  his  custody  or  control,  record 
the  same,  with  the  indorsement  thereon,  in 
a  well-bound  book,  which  must  be  kept  in 
an  iron  safe  or  vault,  if  the  office  of  the 
clerk  is  furnished  with  one.  Code,  |  7154. 
There  can  be  little  temptation  to  tamper  with 
the  original  indictment  when  the  court,  the 
prosecution,  and  the  defense  have  access  to 
an  authentic  record  of  it,  for  the  safe  cus- 
tody of  which  special  provision  is  made  by 
statute,  and  upon  a  certified  copy  of  which 
the  defendant  may  be  arraigned  and  tried 
as  upon  the  original  indictment  in  the  event 
of  the  latter  being  lost,  destroyed,  or  so 
mutilated  as  to  be  Illegible.  Code,  f  7158. 
There  is  nothing  in  the  record  before  us  to 
indicate  that  the  indictment  under  which 
the  prosecution  was  conducted  was  not  re- 
corded as  required  by  the  statute,  or  that 
there  was  any  intimation  or  suggestion  that 
it  had  been  changed  hi  any  way  after  it 
passed  out  of  the  hands  of  the  grand  jury. 
This  being  the  situation,  we  cannot  affirm 
that  the  court  was  not  warranted  in  con- 
cluding that  the  mode  adopted  in  setting  out 
the  instrument  charged  to  have  been  forged 
did  not  involve  prejudice  to  any  substantial 
right  of  the  defendants.  The  effect  of  the 
statute  (Code,  §  7133)  is  that  it  follows  from 
such  a  conclusion  having  been  warranted 
that  there  was  no  reversible  error  in  over- 
ruling the  objections  to  the  indictment  be- 
cause of  that  feature  of  it 

[2]  By  demurrers  to  the  several  counts 
of  the  Indictment  a  question  was  raised  as  to 
the  sufficiency  of  their  averments  to  show 
that  the  instrument  charged  to  have  been 
falsely  made  with  intent  to  injure  or  defraud 
was  such  a  one  as  could  be  the  subject  of 
forgery.  In  several  of  the  counts  the  instru- 
ment was  set  out  at  length,  and  on  its  face  it 
purported  to  be  a  formal  application  of  James 
Walker  Bryant  to  the  New  York  Life  Insur- 
ance Company  for  Insurance  on  his  life  in 
the  sum  of  $10,<XX\  to  be  made  payable  to  one 
of  the  defendants,  who  was  stated  in  the  ap- 
plication to  be  a  friend  and  business  associ- 
ate of  the  applicant  We  think  that  it  is 
plain  that  such  an  instrument  may  be  the 
subject  of  forgery  under  the  accepted  defini- 
tions of  that  offense.  "Falsely  making  any 
writing,  with  a  fraudulent  intent  whereby 
another  may  be  prejudiced,  is  forgery.  It  is 
not  necessary  that  any  prejudice  should  In 
fact  have  happened  by  reason  of  the  fraud. 
The  capacity  of  the  false  and  fraudulent 
writing  to  work  injury  is  the  material  ques- 
tion. If  the  writing  has  that  capacity,  the 
offense  is  committed."  Jones  v.  State,  50 
Ala.  101.  In  that  case  it  was  held  that  the 
defendant  was  properly  convicted  of  forging 
a  writing  which  purported  to  be  an  order  or 
request  from  a  son  to  a  father  for  money, 
though,  if  payment  had  been  made  by  the 
father  on  the  order,  supposing  it  to  be  gen- 


uine, his  act  would  have  been  .gratuitous,  a 
mere  matter  of  affection  and  favor.  In  the 
opinion  rendered  in  Dixon  v.  State,  81  Ala. 
61,  1  South.  09,  the  court  quoted  with  ap- 
proval the  following  statement  of  Mr.  Bishop : 
"Forgery  at  the  common  law  is  the  false  mak- 
ing, or  materially  altering,  with  intent  to  de- 
fraud, of  any  writing  which,  If  genuine, 
might  apparently  be  of  legal  efficacy,  or  the 
foundation  of  a  legal  liability."  Any  false 
instrument  which  is  legally  capable  of  effect- 
ing a  fraud  may  be  the  subject  of  a  charge  of 
forgery.  Murphy  v.  State,  118  Ala.  137,  23 
South.  719;  Burden  v.  State,  120  Ala.  388, 
25  South.  190,  74  Am.  St  Rep.  37.  It  is  not 
to  be  doubted  that  the  instrument  set  forth 
in  the  indictment  in  this  case  would,  if  gen- 
uine, be  of  apparent  legal  efficacy,  in  that  its 
statement  of  facts  material  to  the  risk  which 
the  party  addressed  was  asked  to  incur—for 
instance,  those  in  reference  to  the  identity, 
the  age,  place  of  residence,  and  occupation  of 
the  person  upon  whose  life  insurance  was 
sought— might  constitute  inducements  influ- 
encing favorable  action  by  the  insurance  com- 
pany on  the  application.  Nor  is  It  to  be 
doubted  that  such  an  Instrument  on  the  as- 
sumption that  it  was  genuine,  was  legally  ca- 
pable of  effecting  a  fraud,  as  the  result  of  the 
insurance  company  acting  upon  the  belief  in 
its  genuineness  might  well  be  the  Issuance 
by  it  to  one  who  had  falsely  personated  an- 
other of  a  poliey  on  the  life  of  a  person  with 
whom  it  had  never  in  fact  had  any  dealing 
at  all,  and  in  favor  of  a  stranger  to  that  per- 
son, who,  instead  of  having  any  insurable 
Interest  in  his  life,  would  thereby  acquire  an 
Interest  in  his  death.  In  the  event  of  the 
issuance  of  a  policy  so  applied  for  and  the 
subsequent  death  of  the  insured  without  his 
ever  having  known  of  the  occurrence — and  it 
may  well  be  supposed  that  his  chances  of 
continuing  in  life  would  not  be  enhanced  by 
the  real  applicant  obtaining  the  policy — the 
fact  might  never  come  to  light  that  the  per- 
son upon  whose  death  the  amount  named  in 
the  policy  was  to  be  paid  never  entered  into 
any  contract  with  the  insurer.  An  industry 
akin  to  that  known  as  "graveyard  Insurance" 
would  be  stimulated  by  an  authentic  an- 
nouncement of  the  inability  of  the  courts  to 
discover  how  such  a  transaction  as  the  one 
alleged  in  the  Indictment  in  this  case  could  be 
the  means  of  perpetrating  a  fraud  on  an  in- 
surer. The  capacity  of  such  a  falsely  made 
Instrument  to  operate  to  the  prejudice  of  the 
party  to  whom  it  was  addressed  was  not  de- 
stroyed by  the  fact  that  under  the  terms  of 
it  the  insurance  applied  for  was  not  to  take 
effect  unless  the  first  premium  was  paid,  and 
the  policy  delivered.  Its  success  would  con- 
sist in  its  becoming  one  of  the  means  of  in- 
ducing the  Insurance  company  to  consent  to 
issue  a  policy  as  applied  for,  and  to  deliver 
it  upon  the  payment  of  the  appropriate  pre- 
mium, not  to  the  person  who  was  supposed 
to  be  obtaining  insurance  on  his  own  life,  but 
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to  another  who  falsely  personated  him,  and 
by  whom  the  premium  wonld  be  paid  with 
the  purpose  of  enabling  his  confederate 
to  collect  the  amount  of  the  policy  In  the 
event  of  the  death  of  the  person  who  was 
named  as  the  Insured.  If  the  Instrument 
could  be  made  one  of  the  means  effective  In 
bringing  about  such  a  result,  it  had  capacity 
to  defraud,  though  the  consummation  of  the 
fraudulent  scheme  of  which  It  was  a  part  re- 
quired the  co-operation  of  other  agencies  di- 
rected to  the  same  end.  Its  capacity  to  pro- 
mote such  a  scheme  at  any  stage  of  its  prog- 
ress made  the  instrument  the  subject  of 
forgery,  though  the  final  success  of  the  fraud- 
ulent purpose  of  its  makers  was  dependent 
upon  the  happening  of  future  events  which 
might  never  come  to  pass.  A  writing  which 
falsely  purports  to  be  an  application  by  a 
person  for  Insurance  on  his  own  life  cannot  be 
regarded  as  Innocuous  when  It  is  apparent 
how  it  may  be  made  use  of  in  furtherance 
of  a  purpose  of  the  fabricator  of  it  to  obtain, 
for  the  benefit  of  himself  or  a  confederate, 
but  In  the  name  of  the  person  supposed  by 
the  insurer  to  be  the  applicant,  a  policy  of 
insurance  on  the  hitter's  life,  In  which  the 
recipient  of  the  policy  has  no  insurable  Inter- 
est It  la  not  to  be  supposed  that  any  re- 
sponsible insurance  company  would,  except 
as  a  result  of  a  deception  practiced  upon  it, 
subject  itself  to  an  apparent  liability  on  a 
contract  insuring  a  life  in  the  continuance  of 
which  the  person  actually  dealt  with  becomes 
adversely  interested  by  the  acquisition  of  the 
policy. 

[3]  The  claim  is  advanced  that  the  writ- 
ing set  out  in  the  indictment  in  this  case  be- 
longs to  the  class  of  instruments,  Instances 
of  which  are  found  In  the  Alabama  reports, 
In  reference  to  which,  either  because  the 
writing  is  incomplete,  obscure,  or  unintelligi- 
ble, or  does  not  appear  to  have  any  legal 
validity,  or  show  that  it  might  have  an  effect 
prejudicial  to  some  one  other  than  its  maker, 
it  is  requisite,  in  an  indictment  for  the  for- 
gery  of  It,  in  order  to  disclose  Its  capacity  to 
work  prejudice  to  another,  to  aver  the  ex- 
istence of  extrinsic  facts  by  Its  connection 
with  which  it  acquired  a  meaning  and  a  pow- 
er to  harm.  Fomby  v.  State,  87  Ala.  86,  6 
South.  271;  Williams  v.  State,  90  Ala.  649, 
8  South.  825;  Glenn  v.  State,  116  Ala.  483, 
23  South.  1.  We  cannot  concur  In  this  view. 
That  writing,  as  already  has  been  stated, 
purports  on  Its  face  to  be  an  application  to  a 
designated  Insurance  company  by  the  person 
whose  name  is  subscribed  to  it  for  insurance 
on  his  life,  and  contains  statements  of  facts 
material  to  the  risk  which  the  addressee  is 
asked  to  incur.  It  is  a  definite  proposal,  for 
the  meaning  of  which  nothing  but  Itself  need 


be  looked  to.  We  think  what  has  been  said 
above  is  sufficient  to  show  how  such  a  false 
writing  by  itself  could  be  made  use  of  as  a 
means  of  inducing  the  Insurance  company  to 
take  action  to  Its  prejudice.  Its  capacity  to 
injure  or  defraud,  If  it  should  pass  as  genu- 
ine, is  as  apparent  from  its  import,  as  disclos- 
ed upon  its  face,  as  it  would  have  been  if  the 
writing  had  purported  to  be  a  genuine  order 
or  request  to  the  addressee  to  pay  a  stated 
sum  of  money  or  to  part  with  some  com- 
modity. 

The  counsel  for  the  appellants  have  called 
to  our  attention  the  case  of  Commonwealth  v. 
Dunleay,  157  Mass.  386,  32  N.  E.  356,  in 
which  it  was  held  that  an  indictment  charg- 
ing the  forgery  of  an  application  for  insur- 
ance was  insufficient  because  of  its  failure 
to  aver  the  existence  of  facts  disclosing  how 
the  instrument  mentioned  could  have  been 
used  to  the  benefit  of  the  defendant  or  the 
prejudice  of  anybody  else.  The  writing 
which  was  the  subject  of  the  charge  made  in 
that  case  is  not  set  out  in  the  report,  and  we 
are  not  informed  of  its  terms  or  import  fur- 
ther than  that  it  was  an  application  for  In- 
surance. If  that  decision  may  be  under- 
stood as  affirming  that  an  indictment  for  the 
forgery  of  such  an  Instrument  as  the  one  set 
out  in  the  Indictment  in  the  instant  case,  and 
alleged  to  have  been  falsely  made  by  the  de- 
fendants, with  intent  to  Injure  or  defraud, 
requires  the  averment  of  other  facts  to  ena- 
ble the  court  to  discover  how  it  could  have 
been  used  to  the  prejudice  of  any  one  other 
than  its .  maker,  the  conclusion  there  an- 
nounced is  one  in  which  we  cannot  concur. 
We  think  that  what  already  has  been  said 
shows  that  the  disclosure  by  the  indictment  of 
such  an  instrument,  alleged  to  have  been  false- 
ly made,  is  enough  to  apprise  the  court  of  the 
fact  that  it  is  such  a  one  as  might  injure  or 
defraud,  if  made  use  of  with  that  intent. 

[4]  As  the  instrument  set  out  In  the  indict- 
ment is  not  one  which  by  statute  is  made  the 
subject  of  forgery  in  either  the  first  or  sec- 
ond degrees,  the  offense  charged  is  forgery  in 
the  third  degree.   Code,  §  691ft 

The  only  rulings  of  which  complaint  has 
been  made  by  the  counsel  for  the  appellants 
are  those  above  discussed.  Other  rulings 
which  are  presented  for  review  are  not  such 
as  to  merit  discussion.  We  have  discovered 
no  reversible  error  in  the  record. 

The  statement  in  the  judgment  appealed 
from  of  dates  for  the  beginning  and  termina- 
tion of  the  terms  of  hard  labor  to  which  the 
defendants  were  sentenced  was  surplusage. 
That  judgment  will  be  corrected  here  by 
striking  that  statement  from  it  As  thus 
corrected,  it  will  be  affirmed. 

Corrected  and  affirmed. 
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LEWIS  r.  STATE. 

(Court  of  Appeals  of  Alabama.   Dec  16,  1913. 
Rehearing  Denied  Feb.  3,  1914.) 

1  Criminal  Law  (§  996*}— Verdict— Minute 
Entry— Amendment  Nunc  Pbo  Tunc. 
Recitation  in  the  minute  entry  of  the  ren- 
dition of  a  verdict  and  its  contents  is  the  per- 
formance by  the  clerk  of  a  clerical  function, 
and  miscopying  the  verdict  therein  is  a  clerical 
error,  which  may  be  corrected  nunc  pro  tunc 
by  a  proper  entry  pursuant  to  Code  1907,  S 
4140,  authorizing  the  amendment  of  such  an 
error  after  final  Judgment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1483,  2529,  2644-2546; 
Dec  Dig.  {  996.*] 

2.  Criminal  Law  rt  996*)  —  Judgment  — 
Amendment  Nunc  Pbo  Tunc. 

Incorrect  judicial  action  is  not  the  subject 
of  correction  by  a  judgment  nunc  pro  tunc  at 
a  subsequent  term,  and  hence  a  trial  court 
cannot  so  correct  its  original  entry  as  to  the 
degree  of  the  offense  of  which  defendant  was 
adjudged  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1483,  2529,  2544-2546;  Dec 
Dig.  S  996.*] 

3.  Criminal  Law  (I  996*)  —  Judgment  — 
Amendment  Nunc  Pho  Tunc. 

Where,  on  a  motion  to  amend  a  judg- 
ment nunc  pro  tunc  in  two  particulars,  one 
only  of  which  could  be  corrected,  defendant  did 
not  question  the  sufficiency  of  the  showing 
made  by  a  separate  feature  of  the  motion  which 
sought  a  correction  as  to  the  other,  it  was 
not  error  to  overrule  a  demurrer  to  the  mo- 
tion as  a  whole 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |f  1483,  2529,  2544-2546;  Dec 
Dig.  i  996.*] 

4.  Criminal  Law  (|  996*)— Lobs  of  Original 
Verdict— Power  of  Substitution. 

Where  the  original  verdict  is  shown  tb  be 
lost  the  court  has  inherent  power  to  substi- 
tute that  paper  on  proper  evidence  of  its  con- 
tents. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  1483,  2529,  2544-2546; 
Dec.  Dig.  |  996.*] 

5.  Criminal  Law  (§  402*)— Loss  OF  Obiginal 
Verdict— Proof  of  Contents  by  Parol. 

Where  the  original  verdict  is  shown  to  be 
lost  its  contents  may  be  proved  by  parol. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  §§  887,  888;   Dec.  Dig.  8 

6  Criminal  Law  (8  998*)— Verdict— Correc- 
tion of  Minute  Entry.  • 

Where  the  verdict  found  defendant  guilty 

in  the  second  degree,  and  the  minute  entry 

thereof  showed  a  finding  of  guilty  in  the  first 

degree,  the  court  was  warranted  in  correcting 

it  to  conform  to  the  verdict 
[Ed.  Note.— For  other  oases,  see  Criminal 

Law,  Cent  Dig.  |§   1488,  2529,  2544-2546; 

Dec  Dig.  |  998.*] 

7.  Criminal  Law  (§  996*)  —  Clerical  Mis- 
prision—Amendment  Nunc  Pbo  Tunc. 
Adjudging  defendant  guilty  in  the  first  de- 
gree on  a  verdict  finding  him  guilty  in  the 
second  degree  cannot  be  treated  as  a  clerical 
misprision,  or  be  corrected  by  a  nunc  pro  tunc 
entry,  but  is  an  error  or  mistake  committed  by 
the  court  in  exercise  of  its  judicial  function 
which  cannot  be  corrected  at  a  subsequent  term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  1483,  2529,  2544-2546; 
Dec  Dig.  J  996.*] 


a  Criminal  Law  (8  1188*)— Appeal  and  Er- 
ror—Reversal  in  Past. 

Where  there  is  no  other  error  affecting 
the  judgment  than  that  committed  in  adjudg- 
ing defendant  guilty  of  an  offense  of  which  he 
was  not  found  guilty  by  the  verdict,  it  may  be 
corrected  by  reversing  only  that  part  of  the 
judgment  which  followed  the  acceptance  and 
entry  of  the  verdict  and  remanding  the  cause, 
with  directions  to  render  a  judgment  of  guilt, 
and  impose  a  sentence  in  conformity  with  the 
verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  3222-3224;  Dec  Dig.  8 
1188.*] 

9.  Criminal  Law  (8  1091*)— Appeal  and 
Erbor— Review— Exceptions  Not  Reserv- 
ed. 

When  the  bill  of  exceptions  does  not  show 
the  reservation  of  an  exception  to  a  ruling  on 
a  motion  to  correct  nunc  pro  tunc  minute  en- 
tries in  the  case,  the  court's  action  is  not  pre- 
sented for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JS  2803,  2815,  2816,  2818, 
2819,  2823,  2824,  2828-2833,  2843,  2931-2933, 
2943;  Dec  Dig.  8  1091.*] 

10.  Jury  (8  70*)— Special  Venire  in  Capi- 
tal Case. 

In  view  of  Acts  Sp.  Sess.  1909,  p.  819, 
8  32,  requiring  the  court  to  order  the  sheriff 
to  summon  not  less  than  50  persons  for  a  spe- 
cial venire  in  a  capital  case,  including  the 
regular  jurors  for  the  week  set  for  the  trialt 
and  also  providing  for  increasing  the  number 
of  qualified  jurors  to  30  in  such  a  case,  if  the 
number  competent  shall  be  less  than  20,  a 
venire  made  pursuant  to  the  statute  was  not 
subject  to  be  quashed  because,  in  consequence 
of  the  court's  excusing  regular  jurors,  the  num- 
ber from  which  to  select  a  trial  jury  was  re- 
duced to  41. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  88  810-330,  840,  350;  Dec  Dig.  f  70.*] 

11.  Jury  (8  148*)— Impaneling  for  Trial- 
Premature  Oath. 

Premature  administration  of  the  oath  to 
18  jurors  does  not  deprive  the  court  of  the 
right  on  discovery  of  the  mistake,  to  have  the 
process  of  striking  continued,  pursuant  to 
Acts  Sp.  Seas.  1909,  p.  319,  8  32,  until  only  12 
remain. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  88  640-648 ;  Dec  Dig.  8  148.*] 

12.  Criminal  Law  (8  782*)— Trials-Instruc- 
tions. 

It  was  not  error  to  refuse  a  charge  direct- 
ing the  jury  to  consider  a  fact,  if  believed,  with- 
out requiring  the  belief  or  finding  to  be  based 
on  evidence  adduced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $J  1847.  1849,  1851.  1852, 
1877',  1878,  1880-1882,  1906.  1907.  1909-1911. 
1960,  1966,  1967;  Dec  Dig.  8  782.*] 

Appeal  from  Circuit  Court,  Macon  Coun- 
ty;  S.  L.  Brewer,  Judge. 

Sim  Lewis  was  adjudged  guilty  of  murder 
in  the  first  degree,  and  he  appeals.  Affirm- 
ed In  part,  and  reversed  in  part,  and  re- 
manded. 

The  original  Judgment  showed  a  finding 
by  the  Jury  of  guilty  of  murder  in  the  first 
degree,  and  a  fixing  of  a  punishment  of  Im- 
prisonment in  the  penitentiary  for  a  term 
of  20  years.  This  judgment  seems  to  have 
been  rendered  oh  the  24th  day  of  October, 


•For  other  caaw  *»  same  topic  and  Motion  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-Mo.  Sarioa  *  RepT  Indexos 
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1912.  On  October  31,  1913,  the  judgment 
-was  amended  nunc  pro  tunc  on  motion  of 
the  solicitor  heretofore  filed  so  as  to  show  a 
finding  by  the  jury  of  guilty  of  murder  In 
the  second  degree,  and  the  fixing  the  same 
penalty  for  20  years.  No  facts  are  stated  in 
the  motion  as  a  basis  for  the  motion. 

O.  S.  Lewis,  of  Tuskegee,  for  appellant 
R  C.  Brlckell,  Atty  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  [1-8]  The  motion  for  the 
amendment  of  the  judgment  nunc  pro  tunc, 
In  setting  out  the'  verdict  rendered  by  the 
jury  and  a  different  verdict  as  it  appears 
In  the  part  of  the  minute  entry  which  pur- 
ports to  recite  the  verdict  rendered,  shows 
the  commission  of  a  clerical  error,  which 
was  amendable  at  a  subsequent  term  by  an 
entry  made  nunc  pro  tunc.  The  recitation  in 
the  minute  entry  of  the  fact  of  the  rendition 
of  the  verdict,  and  of  the  contents  of  it,  was 
the  performance  by  the  clerk  of  a  clerical 
function.  The  mis  copying  of  the  verdict  in 
such  entry  was  a  clerical  error,  which  may 
be  corrected  nunc  pro  tunc  by  an  entry  prop- 
erly reciting  the  facts  as  shown  by  the  ver- 
dict Itself.  Code,  8  4140;  Whorley  v.  Mem- 
phis &  Charleston  R.  Co.,  72  Ala.  20.  It 
may  be  conceded  that  the  motion  did  not 
disclose  a  state  of  facts  authorizing  the  trial 
court  at  a  subsequent  term  to  amend  that 
part  of  Its  Judgment  which  specified  the  of- 
lense  of  which  the  defendant  was  adjudged 
guilty,  as  there  was  a  failure  to  show  that 
the  action  of  the  court  in  that  regard  was 
different  from  that  shown  in  the  original 
entry.  Incorrect  judicial  action  is  not  the 
subject  of  correction  by  a  judgment  nunc 
pro  tunc  entered  at  a  subsequent  term.  A. 
G.  Story  Mercantile  Co.  v.  McClellan,  145 
Ala.  629,  40  South.  123;  Wilmerdlng  v.  Cor- 
bin  Banking  Co.,  126  Ala.  268,  28  South. 
640.  Bu£  the  motion  as  a  whole  was  not 
subject  to  the  demurrer  interposed  to  it,  as 
It  showed,  as  above  stated,  a  clerical  error  in 
the  original  minute  entry  which  properly 
could  be  corrected  by  an  entry  made  nunc 
pro  tunc.  The  defendant  did  not,  by  mo- 
tion to  strike  or  otherwise,  raise  the  ques- 
tion of  the  sufficiency  of  the  showing  made 
by  the  separable  feature  of  the  motion  which 
sought  a  correction  of  the  judgment  so  far 
as  it  evidenced  judicial  action  on  the  verdict 
rendered.  It  follows  that  the  court  was 
not  In  error  in  overruling  the  demurrer  to 
the  motion  as  a  whole. 

[4-6]  The  record  in  the  case  showed  the 
rendition  by  the  jury  of  a  verdict  of  guilt 
On  the  hearing  of  the  motion  there  was  evi- 
dence going  to  prove  that  the  original  ver- 
dict had  been  lost,  and  that  it  could  not, 
after  diligent  search,  be  found.  This  evi- 
dence was  not  controverted.  In  this  situa- 
tion the  court  had  inherent  power  to  sub- 
stitute that  paper  on  proper  evidence  of  its 
contents,  and  such  contents  were  capable  of 


proof  by  parol.  Bradford  v.  State,  64  Ala. 
230;  Dunn  v.  State,  60  Ala.  35;  Southern 
By.  Co.  v.  Dickens,  163  Ala.  114,  50  South. 
109.  We  find  no  error  in  the  rulings  of  the 
court  on  objections  to  evidence  as  to  the 
contents  of  the  verdict  rendered  by  the  jury. 
The  evidence  on  that  subject  was  such  as 
to  support  a  finding  that  the  verdict  as  ren- 
dered was  In  the  following  language:  "We, 
the  jury,  find  the  defendant  guilty  of  mur- 
der in  the  second  degree,  and  fix  his  pun- 
ishment at  imprisonment  In  the  penitentiary 
for  a  term  of  twenty  years,"  The  only  dif- 
ference between  this  verdict  and  the  one  set 
out  in  the  original  minute  entry  is  that  in 
the  latter  the  word  next  preceding  "degree" 
was  "first"  Instead  of  "second,"  thus  show- 
ing a  finding  that  the  defendant  was  guilty 
of  murder  in  the  first  degree.  We  are  of 
opinion  that  under  the  evidence  the  court 
was  warranted  in  correcting  the  minute  en- 
try so  as  to  make  it  recite  the  verdict  as  It 
was  found  to  have  been  rendered. 

[7,  t]  The  bench  notes  made  by  the  presid- 
ing judge  show  the  following  entry  of  the 
date  of  the  rendition  of  the  verdict:  "J.  & 
V.  guilty ;  murder  in  the  1st  degree,  and  fix 
punishment  at  twenty  years  In  the  peniten- 
tiary"— and  the  following  entry,  dated  the 
next  day:  "Deft  formally  sentenced  to  the 
penitentiary  for  20  years."  These  quasi  rec- 
ord entries,  standing  by  themselves,  and  in 
the  absence  of  anything  else  showing  Judicial 
action  on  the  verdict  rendered,  imported  a 
direction  to  the  clerk  to  enter  as  the  judg- 
ment of  the  court  one  adjudging  the  defend- 
ant guilty  of  murder  in  the  first  degree,  and 
sentencing  him  to  imprisonment  in  the  peni- 
tentiary for  20  years.  As  to  these  features  of 
the  original  entry  it  conformed  to  the  direc- 
tions so  given  by  the  presiding  judge  to  the 
clerk.  And  there  was  nothing  of  record  or 
quasi  of  record  to  indicate  that  the  judicial 
action  taken  on  the  verdict  was  in  any  re- 
spect other  than  what  is  shown  by  the  origi- 
nal minute  entry  as  written  out  by  the  clerk. 
The  improper  action  of  the  court  in  ad- 
judging the  defendant  guilty  of  murder  in 
the  first  degree  on  a  verdict  finding  him 
guilty  of  murder  in  the  second  degree  cannot 
be  treated  as  a  clerical  misprision,  or  be  cor- 
rected by  a  nunc  pro  tunc  entry.  It  is  an 
error  or  mistake  committed  by  the  court  in 
the  exercise  of  its  judicial  function,  which 
cannot  be  corrected  by  it  at  a  subsequent 
term.  It  follows  that  the  trial  court  was 
without  power  to  change  this  feature  of  the 
judgment  which  by  the  appeal  Is  presented 
to  this  court  for  review.  The  result  Is  that 
that  judgment  treated  as  corrected  by  the 
trial  court  only  so  far  as  it  was  subject  to 
correction  by  it  at  a  subsequent  term,  is 
shown  by  the  record  to  be  one  adjudging  the 
defendant  guilty  of  murder  in  the  first  degree 
on  a  verdict  finding  him  guilty  of  murder  in 
the  second  degree.  If  that  judgment  is  found 
to  be  affected  by  no  error  other  than  that 
committed  in  adjudging  the  defendant  guilty 
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of  an  offense  of  which  he  was  not  found  guil- 
ty by  the  verdict  of  the  jury,  there  remains  a 
proper  verdict  of  the  Jury  upon  which  an  ap- 
propriate judgment  should  be  entered,  and 
the  matter  may  be  set  right  by  reversing  only 
that  part  of  the  judgment  which  followed 
the  acceptance  and  entry  of  the  verdict,  and 
remanding  the  cause,  with  directions  to  the 
trial  court  to  render  a  judgment  of  guilt,  and 
impose  a  sentence  In  conformity  with  the  ver- 
dict Ex  parte  Robinson,  63  South.  177; 
Robinson  v.  State,  6  Ala.  App.  13,  60  South. 
558. 

[I]  The  action  of  the  court  on  the  motion 
of  the  defendant  for  a  correction  nunc  pro 
tunc  of  the  minute  entries  in  the  case  is  not 
presented  for  review,  as  the  bill  of.  excep- 
tions does  not  show  that  any  exception  was 
reserved  to  the  ruling  of  the  court  on  that 
motion.  Hooper  v.  State,  141  Ala.  Ill,  37 
South.  662 ;  Henry  v.  Nashville,  Chattanooga 
&  St  Louis  Ry.,  142  Ala.  336,  38  South.  361. 
It  may  be  added  that  we  discover  nothing 
prejudicial  to  the  defendant  in  the  ruling 
made  on  that  motion. 

[II]  The  defendant  moved  the  court  to 
quash  the  special  venire  of  jurors  for  the 
trial  of  the  case  upon  the  ground,  as  stated 
in  the  motion,  "that  the  venire  served  upon 
the  defendant  from  which  he  is  required  to 
select  the  jury  is  composed  of  6  special  ju- 
rors drawn  by  the  court  upon  arraignment 
and  40  regular  jurors  drawn  and  summoned 
for  this  week  of  this  eourt,  and  that  said  list 
so  served  on  the  defendant  contains  the 
names,  to  wit,  14  persons  who  were  drawn  and 
summoned  and  appeared  in  said  court  and 
were  excused  from  further  attendance  upon 
the  court  as  jurors,  without  the  consent  or 
knowledge  of  the  defendant,  and  thereby 
reduced  the  number  below  50,  as  required 
by  law,  to  wit  41."  The  venire  was  not 
subject  to  be  quashed  on  the  ground  stat- 
ed. The  requirement  of  the  present  jury 
law  (Acts  of  Ala.  Special  Session  1909,  pp. 
305,  315)  as  to  the  order  for  a  special  ve- 
nire of  jurors  in  a  capital  case  is  complied 
with  by  the  court  making  "an  order  com- 
manding the  sheriff  to  summon  not  less 
than  fifty  nor  more  than  one  hundred  per- 
sons, including  those  drawn  and  summoned 
on  the  regular  juries  for  the  week  set  for  the 
trial  of  the  case."  It  is  not  a  ground  for 
quashing  such  a  venire  that  as  a  consequence 
of  the  court's  having  excused  some  of  the  reg- 
ular jurors  drawn  and  summoned  for  the 
week  set  for  the  trial,  a  compliance  with  the 
court's  orders  on  the  subject  results  in  hav- 
ing in  attendance  at  the  time  set  for  the  trial 
less  than  50  jurors  from  whom  a  jury  to  try 
the  case  is  to  be  selected.  The  terms  of  the 
statute  (section  82,  p.  319)  plainly  show  that 
it  was  in  the  contemplation  of  the  Legislature 
that  a  compliance  with  the  orders  of  the  court 
in  reference  to  a  special  venire  might  result 
in  having  in  attendance  at  the  time  set  for 
the  trial  a  less  number  of  jurors  than  50,  and 
an  explicit  statement  of  what  should  be  done 


in  the  event  of  what  was  regarded  by  the 
Legislature  as  an  Insufficient  number  of  ju- 
rors being  in  attendance  is  found  in  the  follow- 
ing provision:  "If  in  any  capital  case  the 
number  of  competent  jurors  shall  be  less  than 
twenty  before  requiring  any  of  them  to  be 
stricken  off,  the  court  must  draw  as  prescrib- 
ed in  this  act  and  have  summoned,  enough 
qualified  jurors  who  are  within  or  live  with- 
in five  miles  of  the  courthouse,  or  who  live 
within  the  corporate  limits  of  a  city  of  10,- 
000  or  more  inhabitants  in  which  the  court 
is  held,  to  increase  the  number  to  at  least 
thirty,  and  have  their  names  placed  on  the 
list  with  other  competent  jurors,  and  shall 
then  require  the  solicitor  and  the  defendant 
to  strike  from  the  list"  etc.  It  is  manifest 
from  this  provision  that,  the  orders  for  the 
special  venire  having  been  made  in  conformi- 
ty with  the  requirements  of  the  statute,  and 
41  of  the  persons  constituting  such  venire 
being  in  attendance,  the  venire  wafe  not  sub- 
ject to  be  quashed  because  the  number  of  ju- 
rors in  attendance  was  less  than  50,  and  that 
the  court  was  not  under  a  duty  to  have  ad- 
ditional jurors  drawn  and  summoned,  wheth- 
er or  not  the  fact  that  less  than  50  jurors 
were  in  attendance  was  due  to  the  action  of 
the  court  In  excusing  some  of  the  regular 
jurors  for  the  week  who  had  appeared  in 
response  to  the  summons  served  upon  them. 

[11]  Just  after  the  striking  by  the  defend- 
ant of  2  names  from  the  list  from  which  the 
jury  In  the  case  was  to  be  selected,  the  oath 
was  administered  to  those  whose  names  then 
remained  on  the  list  though  there  were  13 
of  them.  When  this  was  discovered,  the 
court  permitted  the  solicitor,  whose  turn  it 
was  to  make  the  next  strike,  to  strike  an- 
other name  from  the  list  The  defendant  ex- 
cepted to  this  action  of  the  court  There  is 
no  merit  in  this  exception.  The  premature 
administration  of  the  oath  was  not  entitled 
to  be  given  the  effect  of  depriving  the  court 
of  the  right  on  the  discovery  of  the  mistake, 
to  have  the  process  of  striking  proceeded 
with  in  the  manner  prescribed  by  the  statute 
(Id.  |  32,  p.  319)  until  only  12  names  remain- 
ed on  the  list 

There  is  no  merit  in  any  of  the  exceptions 
reserved  to  rulings  made  by  the  court  on 
objections  to  evidence.  Neither  of  the  ques- 
tions so  presented  Is  such  a  one  as  to  call 
for  a  discussion  of  it 

[12]  By  the  terms  of  the  only  written 
charge  which  was  refused  to  the  defendant 
the  jury  were  directed  to  consider  a  fact 
if  believed  by  them  to  have  existed,  without 
requiring  such  belief  or  finding  to  be  based 
on  evidence  adduced.  Whether  or  not  the 
charge  was  otherwise  objectionable,  this 
fault  in  it  justified  the  court  in  refusing  to 
give  it 

The  record  does  not  show  any  prejudicial 
error  in  any  of  the  proceedings  of  the  court 
up  to  and  Including  the  rendition  and  entry 
of  the  verdict  of  the  jury.  Mention  already 
has  been  made  of  the  mistake  made  by  the 

Digitized  by  Google 


540 


64  SOUTHERN  REPORTER 


(Ala. 


court  as  to  the  grade  of  offense  of  which  the 
defendant  was  adjudged  guilty.  The  result 
is  that  the  judgment  is  affirmed,  except  as  to 
the  part  of  it  which  followed  the  acceptance 
and  entry  of  the  verdict  of  the  Jury,  is  re- 
versed as  to  that  part  of  it,  and  the  cause  is 
remanded,  to  the  end  that  the  trial  court  may 
render  a  judgment  of  guilt,  and  impose  the 
sentence  appropriate  to  the  verdict  of  the 
Jury. 

Affirmed  in  part,  reversed  in  part,  and  re- 
manded. 


CENTRAL  OP  GEORGIA  RY.  CO.  v.  CAMP- 
BELL. 

(Court  of  Appeals  of  Alabama.   Feb.  5,  1914.) 

1.  Carriers  (f  314*)— Carriage  op  Passen- 
gers—Injubirs  to  Persons  at  Depot  — 
Pleading — Sufficiency. 

In  an  action  against  a  carrier  for  personal 
injuries  sustained  by  a  passenger  who  fell  down 
a  flight  of  steps  leading  to  the  carrier's  station, 
the  complaint  held  sufficient 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1260,  1270,  1273,  1274,  1276- 
1280;  Dec.  Dig.  §  814.*] 

2.  Appeal  and  Error  (|  1040*)— Review— 
Harmless  Error. 

Where  defendant  pleaded  the  general  issue, 
the  improper  sustaining  of  demurrers  to  spe- 
cial pleas  which  presented  nothing  more  than 
the  general  issue  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4089-4105;  Dec.  Dig.  § 
1040.*] 

8.  Appeal  and  Error  (|  680*)  —  Review  — 
Questions  Presented. 

Where  defendant  complained  of  the  sus- 
taining of  demurrers  to  its  pleas  numbered  2, 
2%,  and  8,  and  the  judgment  entry  not  only 
recited  the  sustaining  of  demurrers  to  pleas  of 
those  numbers,  but  also  the  overruling  of  de- 
murrers to  the  same  pleas,  and  the  record,  con- 
tained only  one  plea  of  each  number  not  show- 
ing in  what  way  the  pleas  of  those  numbers 
were  amended  after  demurrers  were  sustained, 
no  question  was  presented  which  could  be  re- 
viewed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  2880-2882;  Dec.  Dig.  § 
680.*] 

4.  Appeal  and  Error  (§  1078*)— Waiver  of 
Errors. 

Complaints  of  the  admission  of  evidence, 
not  insisted  upon  in  the  brief  on  appeal,  cannot 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |g  4256-4261;  Dec.  Dig.  j 
1078.*] 

5.  Evidence  (|  165*)— Best  Evidence. 

In  a  passenger's  action  for  injuries  sus- 
tained in  falling  down  the  step  at  the  carrier's 
station,  where  it  appeared  that  the  passenger 
had  a  ticket  at  the  time  of  the  injury,  questions 
to  the  passenger  as  to  the  nature  of  the  ticket 
and  where  it  entitled  him  to  ride  were  properly 
excluded.  ' 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  548-555;  Dec.  Dig.  §  165.*] 

6.  Evidence  (|  477*) — Admissibility  —  Per- 
sonal Injuries. 

Where  a  passenger  fell  down  a  flight  of 
steps  leading  to  the  carrier's  depot  the  passen- 


ger may  testify  that  his  side  was  injured  and 

hurt  him  badly. 

[Ed.  Note.— For  other  cases,  see  "  Evidence. 
Cent  Dig.  §§  2237-2241 ;  Dec  Dig.  §  477.*] 

7.  Carriers  (§  286*)— Carriage  of  Passen- 
gers—Duty of  Care. 

It  is  the  duty  of  a  carrier  of  passengers 
to  provide  safe  and  convenient  stations,  with  a 
safe  means  of  ingress  and  egress,  and  if  a  per- 
son has  the  bona  fide  intention  of  taking  passage 
and  goes  to  a  station  at  a  reasonable  time  he 
is  entitled  to  this  protection  from  the  moment 
he  enters  the  carrier's  premises. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1142-1148,  1150-1152;  Dec  Dig. 
ft  286.*] 

8.  Carriers  (|  347*)— Carriage  of  Passen- 
gers—Injuries at  Stations— Jury  Ques- 
tion. 

In  a  personal  injury  action  by  a  passenger 
who  fell  down  the  unhghted  steps  leading  to 
the  carrier's  station,  wnere  the  evidence  was 
conflicting  as  to  how  long  before  train  time  it 
was  when  the  accident  occurred,  the  question 
of  whether  the  passenger  had  come  to  the  sta- 
tion at  an  unreasonable  time  was  for  the  jury, 
for  a  carrier  is  not  bound  to  keep  its  premises 
lighted  at  all  tunes,  but  only  a  reasonable  time 
before  the  arrival  of  trains,  when  passengers 
may  be  expected. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1346,  1350-1386, 1388-1397, 1402; 
Dec  Dig.  |  347.*] 

9.  Appeal  and  Error  (f  1062*)— Review- 
Harmless  Error. 

In  a  personal  injury  action  by  a  passenger 
who  fell  down  the  unlighted  steps  leading  to  the 
carrier's  station,  the  court  improperly  refused 
to  submit  to  the  jury  the  question  whether  the 
passenger  had  come  to  the  station  an  unreason- 
able length  of  time  before  train  time.  Held, 
that  this  error  was  not  rendered  harmless  by 
proof  that  the  steps  were  not  lighted  at  all 
that  night;  the  fact  that  the  steps  were  not 
lighted  in  accordance  with  the  carrier's  duty 
not  rendering  it  liable  for  injuries  occurring 
at  a  time  when  it  was  not  bound  to  light  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  §§  4212-4218;   Dec  Dig.  f 

Appeal  from  Circuit  Court,  Genera  County ; 
H.  A.  Pearce,  Judge. 

Action  by  O.  G.  Campbell  against  the  Cen- 
tral of  Georgia  Railway  Company  for  dam- 
ages for  Injury  while  a  passenger.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

The  following  is  the  complaint:  Count  1. 
"Plaintiff  sues  to  recover  of  defendant,  the 
Central  of  Georgia  Railway  Company,  a  cor- 
poration, the  sum  of  $2,000  for  that  on  and 
prior  to  February  25,  1911,  defendant  was 
conducting  and  operating  a  railroad  through 
Geneva  county,  Ala.,  for  the  transportation 
of  passengers  to  and  from  points  on  said 
railroad,  among  other  things,  and  that  on 
said  date  plaintiff,  who  resided  in  the  town 
of  Samson,  in  said  state  and  county,  through 
which  defendant's  road  runs,  purchased  from 
defendant,  through  its  agent  at  Samson, 
what  was  commonly  known  and  called  a 
round  trip  ticket  from  Samson  to  Coffee 
Springs,  and  paid  the  usual  and  customary 
fare  therefor;  that  such  ticket  entitled 
plaintiff  to  go  from  Samson  to  Coffee  Springs, 
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and  return  to  Samson,  both  towns  being  sit- 
uated in  said  state  and  county ;  that  plaintiff 
boarded  defendant's  train  at  Samson  on  said 
day,  and  went  to  the  town  of  Coffee  Springs, 
the  point  of  destination;  that  plaintiff  in- 
tended to  and  did  return  to  Samson  on  the 
night  train  operated  by  defendant,  and  pass- 
ing Coffee  Springs  at  9 :40  p.  m.  Plaintiff  avers 
that  defendant  maintains  a  station  at  Coffee 
Springs,  and  has  a  regular  depot  and  place 
for  the  entrance  of  passengers  to  the  said 
depot,  from  the  town  of  Coffee  Springs,  and 
that  defendant  at  said  time  and  prior  thereto 
maintained  and  kept  up  as  a  part  of  said  de- 
pot a  high  embankment,  that  Is  to  say,  the 
depot  or  station  Is  in  a  cut  or  place  where 
the  dirt  was  excavated,  and  which  left  on  the 
west  side  of  the  depot,  and  towards  the  town 
of  Coffee  Springs,  a  high  embankment,  to 
wit,  15  feet  high ;  that  defendant  for  the  pur- 
pose of  passengers,  and  other  persona  having 
business  with  defendant,  entering  and  leaving 
said  station,  maintains  one  set  of  steps  lead- 
ing up  said  embankment  which  passengers 
were  expected  to  use  In  leaving  and  going  to 
said  depot;  that  on  the  night  aforesaid  the 
plaintiff,  who  had  been  paralyzed,  was  under- 
taking to  go  to  said  station  for  the  purpose  of 
taking  passage  on  the  train,  passing  at  9:40 
p.  m.,  the  plaintiff  going  at  or  near  the  time 
of  said  train,  and  within  a  reasonable  time 
to  catch  said  train.   And  plaintiff  avers  that 
he  was  going  the  usual  and  customary 
route  traveled  by  persons  Intending  to  take 
said  train,  which  route  was  acquiesced  in  by 
defendant,  and  used  with  his  knowledge  and 
consent;  that  the  said  night  was  very  dark, 
and  plaintiff  was  Infirm,  and  reached  said 
embankment,  and  missed  the  steps,  and  fell 
to  the  bottom  of  same,  Inflicting  the  follow- 
ing injuries:  (Here  follows  catalogue  of  in- 
jury).   And  plaintiff  avers  that  said  injury 
was  occasioned  as  a  result  of  the  negligence 
of  defendant  in  not  properly  lighting  said 
steps  and  not  maintaining  a  light  by  which 
plaintiff  and  other  persons  traveling  that 
way  for  the  purpose  of  taking  passage  on  de- 
fendant's train  could  be  enabled  to  see,  and 
plaintiff  avers  It  was  the  duty  of  defendant 
to  erect  and  maintain  suitable  light  at  said 
point  for  the  convenience  and  safety  of 
plaintiff,  and  other  persons  dealing  with  it" 
Count  2  makes  the  same  allegation  as  to  fact, 
with  the  additional  allegation  that  it  is  not 
convenient  or  possible  to  reach  the  station 
except  by  the  steps  from  the  town  of  Coffee 
Springs,  and  that  the  steps  were  maintained 
on  the  land  of  defendant  and  were  used  as 
an  entrance  from  and  approach  to  said  sta- 
tion.   The  same  allegation  of  negligence  Is 
made  in  the  second  as  in  the  first  count 

The  questions  raised  in  the  fifteenth  and 
sixteenth  assignment  of  errors  are  as  fol- 
lows: (15)  "The  error  in  overruling  defend- 
ant's objection  to  the  following  question: 
What  kind  of  a  ticket  was  itr  (16)  "Error 
in  overruling  defendant's  objection  to  the 
-following  question:  From  Samson  to  Coffee 


541 

Springs,  and  then  from  Coffee  Springs  back 
to  Samson,  was  it?" 

The  following  are  the  charges  mentioned 
as  refused  to  defendant:  (30)  "The  court 
charges  the  jury  that  if  plaintiff  went  to 
said  station  an  unreasonable  length  of  time 
before  the  time  for  the  arrival  of  the  train 
on  which  he  was  to  take  passage,  and  was 
Injured,  and  that  said  injury  occurred  an  un- 
reasonable length  of  time  before  said  arrival 
time,  although  plaintiff  may  have  been  in- 
jured on  the  premises  of  defendant,  still,  in 
such  event,  he  could  not  recover  In  this  suit" 
(31)  'The'  plaintiff  had  no  right  on  the  depot 
grounds  or  premises  of  defendant  company 
on  this  occasion  except  to  become  a  passen- 
ger on  defendant's  train,  and  to  accomplish 
this  he  had  the  right  to  go  to  said  station  a 
reasonable  length  of  time  before  the  sched- 
ule time  for  said  train  to  arrive." 

B.  F.  Held,  of  Dothan,  for  appellant  W. 
O.  Mulkey,  of  Geneva,  for  appellee. 

THOMAS,  J.  [1]  The  case  was  tried  on 
counts  l  and  2  of  the  complaint,  which  fully 
state  the  facts,  and  to  which  demurrers  were 
overruled,  the  action  of  the  court  in  doing 
which  is  now  assigned  as  error.  We  deem 
it  unnecessary  to  discuss  the  points  raised 
by  these  demurrers;  since  a  mere  reading 
of  the  counts  mentioned  will  show  that  each 
sets  forth  a  good  cause  of  action  when  con- 
sidered in  the  light  of  the  following  cases, 
where  every  proposition  of  law  contended  for 
by  appellant  was  settled  adversely  to  it,  after 
a  most  thorough  discussion  by  our  Supreme 
Court  covering  every  phase  of  the  legal  prin- 
ciples here  applicable.  A.  G.  S.  B.  B.  Co.  v. 
Godfrey,  156  Ala.  202,  47  South.  185,  130  Am. 
St.  Rep.  76;  M.  ft  B.  Ry.  Co.  v.  Thompson,  77 
Ala.  448,  54  Am.  Rep.  72;  Watson  v.  East 
Tenn.,  etc.,  Ry.  Co.,  92  Ala.  320,  8  South.  770. 

[2,3]  Special  pleas  5  and  6,  to  which  de- 
murrers were  sustained,  present  nothing  more 
than  the  general  issue,  and  there  was  no  in- 
Jury,  if  error,  in  sustaining  plaintiffs  demur- 
rers to  them.  All  the  facts  alleged  In  them 
were  provable  under  the  plea  of  the  general 
Issue,  which  was  on  file.  The  defendant  also 
assigns  as  error  the  sustaining  by  the  court 
of  demurrers  to  its  pleas  numbered  2,  2%, 
and  3.  The  Judgment  entry  In  this  particu- 
lar recites:  "The  demurrers  of  the  plain- 
tiff to  defendant's  pleas  having  been  heard 
and  considered  by  the  court,  it  is  ordered  and 
adjudged  that  said  demurrers  be  and  they 
are  hereby  sustained  as  to  pleas  numbered 
2,  2%,  and  8.  *  *  •  The  demurrers  of  the 
plaintiff  to  the  defendant's  amended  pleas 
having  been  heard  and  considered  by  the 
court,  it  is  ordered  and  adjudged  that  said 
demurrers  be  and  they  are  hereby  overruled 
as  to  amended  pleas  numbered  2,  2%,  and  3." 
In  the  record  we  find  only  one  plea  bearing 
the  number  2,  only  one  bearing  the  number 
2%,  and  only  one  bearing  the  number  3. 
Whether  they  are  copied  and  appear  in  the 
record  in  the  form  in  which  they  were  orig- 
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Inally  filed  or  In  the  form  as  subsequently 
amended,  we  are  unable  to  determine;  since 
there  Is  no  record  whatever  of  any  amend- 
ment and  no  reference  anywhere  to  the 
amendment  of  defendant's  pleas,  except  In 
the  judgment  entry  which  we  have  quoted. 
We  assume  therefore  that  the  amendment  to 
the  pleas  named  was  not  made  by  a  separate 
paper  writing,  but  only  by  interlineations  in 
the  original  pleas  themselves.  As  the  copy 
in  the  record  does  not  show  what  the  inter- 
lineations, If  any,  were,  there  Is  no  way  for 
us  to  tell  whether  the  pleas  named  as  there 
found  are  in  their  original  or  amended  form; 
and  hence  we  are  unable  to  pass  upon  the 
question  as  to  whether  the  court  erred  In 
sustaining  the  demurrers  to  them  in  their 
original  form — the  demurrers  to  them  In 
their  amended  form  having,  as  shown,  been 
overruled. 

[4-1]  The  foregoing  disposes  of  the  first, 
second,  and  third  assignments  of  error.  The 
fourth  to  the  fourteenth,  inclusive,  and  the 
seventeenth  assignments — all  predicated  on 
objections  to  evidence — are  not  insisted  upon 
In  brief,  and  will  not,  therefore,  be  consider- 
ed. Zavello  v.  Leichtman,  171  Ala.  68,  54 
South.  637.  The  questions  raised  In  the 
fifteenth  and  sixteenth  assignments  were  de- 
cided adversely  to  appellant  in  the  case  of 
Central  of  Ga.  By.  Go.  v.  Mathis,  64  South. 
197.  There  was  no  error  in  permitting  plain- 
tiff to  state  that  his  side  was  Injured  or 
hurt  him  badly.  C.  of  Ga.  By.  Co.  v.  Clem- 
ents, 2  Ala.  App.  528,  524,  57  South.  52. 

[7, 1]  It  is  the  duty  of  the  carrier  to  pro- 
vide safe  and  convenient  stations,  and  means 
of  ingress  to  and  egress  from  its  cars;  and 
if  a  person  has  the  bona  fide  intention  of  tak- 
ing passage  by  a  train,  and  goes  to  a  station 
at  a  reasonable  time,  he  Is  entitled  to  protec- 
tion in  this  respect  from  the  moment  he  en- 
ters the  carrier's  premises.  North  Bir.  By. 
Co.  v.  Liddicoat,  99  Ala.  549,  13  South.  18; 
L.  &  N.  R.  B.  Co.  v.  Glasgow  (Sup.)  60  South. 
103;  Fremont,  etc.,  B.  Co.  v.  Hagblad,  72  Neb. 
773, 101  N.  W.  1033,  106  N  W.  1041,  4LB.A. 
(N.  S.)  254,  9  Ann.  Cas.  1099.  The  present  ac- 
tion is  predicated  upon  the  alleged  negligence 
of  the  carrier  in  falling  to  light  a  walkway, 
on  its  premises,  consisting  of  a  flight  of  steps, 
leading  from  the  street  at  the  village  of  Cof- 


fee Springs  down  a  high  embankment  to  the 
carrier's  station,  and  over  which  passengers 
were  invited  to  go  in  reaching  the  -station. 
The  night  being  dark  and  the  steps  being  nn- 
lighted,  the  plaintiff,  In  attempting  to  go 
down  them,  while  en  route  to  the  station  for 
the  purpose  of  taking  the  train,  fell  down  the 
embankment,  receiving  the  injuries  complain- 
ed of.  The  plaintiff  testified  that  this  was 
about  ten  minutes  before  the  scheduled  ar- 
rival of  the  night  train  upon  which  he  intend- 
ed to  take  passage,  and  that  at  that  time 
neither  the  station  nor  the  steps  nor  other 
parts  of  defendant's  premises  were  lighted; 
but  a  witness  for  the  defendant  testified  that 
it  seemed  to  him  that  the  accident  happen- 
ed about  an  hour  before  the  time  the  train 
was  due. 

[I]  The  defendant  was  not  under  duty  to 
plaintiff,  as  a  passenger,  to  keep  its  premises 
lighted  at  all  times  of  the  night,  but  only  at 
such  times  as  intended  passengers  were  in- 
vited and  reasonably  expected  to  be  there; 
that  is,  a  reasonable  time  before  the  scheduled 
arrival  of  its  trains,  which  may  be  different 
at  different  stations,  and  is  dependent  in  each 
case  upon  a  variety  of  circumstances.  As  to 
what  was  such  reasonable  time  in  the  present 
case  was  a  mixed  question  of  law  and  fact, 
and  we  are  consequently  of  opinion  that  the 
court  should  have  given  charges  30  and  31 
requested  by  defendant  Murrell  v.  Whiting, 
32  Ala.  55;  28  Am  &  Eng.  Ency.  Law,  585. 
The  appellee  urges  that  this  error  was  with- 
out injury  because  it  appears  without  con- 
flict in  the  evidence  that  the  steps  mentioned 
were  not  lighted  at  all  that  night  Such  a 
position  is  so  clearly  untenable  as  not  to  re- 
quire discussion.  If  there  was  no  duty  rest- 
ing on  appellant  to  have  had  the  steps  light- 
ed at  the  time  of  the  injury,  then  the  appel- 
lee, injured  in  consequence  of  their  not  being 
lighted,  has  no  cause  of  action,  notwithstand- 
ing he  would  have  had  a  cause  of  action  if 
the  injury  had  happened  later  when  that 
duty  did  exist  and  as  a  result  of  its  breach. 

What  we  have  said  sufficiently  disposes  of 
all  other  questions  in  the  case. 

For  the  error  pointed  out  the  judgment  is 
reversed. 

Beversed  and  remanded. 
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VAUGHAN  r.  BASS. 
(Court  of  Appeals  of  Alabama.   Feb.  8,  1914.) 

1.  Bills  and  Noras  (8  92*)— Consideration- 
Pre-existing  Indebtedness. 

A  note,  given  in  settlement  of  accounts 
against  the  maker's  deceased  husband  was  not 
unenforceable  for  want  of  consideration,  if  the 
husband's  estate  was  solvent,  and  if  she  was  en- 
titled to  the  whole  thereof,  as  It  was  a  benefit 
to  her  to  secure  the  satisfaction  of  debts  for 
the  payment  of  which  the  estate  was  liable,  and 
a  detriment  to  the  owner  of  the  claims  to  dis- 
charge them. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  166-173,  175-205,  208- 
212;   Dec.  Dig.  §  92.*] 

2.  Bills  and  Notes  (5  493*)— Actions— Bub- 
den  of  Proof— Consideration. 

In  an  action  on  a  note  given  in  settlement 
of  accounts  against  the  maker's  deceased  hus- 
band, the  burden  was  on  the  maker  to  show 
that  the  husband's  estate  was  insolvent,  or  that 
"he  was  not  entitled  to  the  whole  thereof,  and 
that  there  was  therefore  a  total  or  partial  want 
of  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  f§  1652-1662;  Dec.  Dig.  8 
493.*] 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty; James  E.  Blackwood,  Judge. 

Action  by  Annie  E."  Bass  against  Eliza  C. 
Vaughan.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

James  A.  Embry,  of  Ashvflle,  for  appellant 
J.  P.  Montgomery,  of  Ashville,  for  appellee. 

WALKER,  P.  J.  [1,2]  The  evidence  ad- 
duced on  the  trial  showed  that  the  note  sued 
on  was  given  by  the  appellant  (defendant  be- 
low) in  settlement  of  three  accounts,  two  of 
them  against  her  deceased  husband  and  one 
against  herself,  the  note  being  for  less  than 
the  aggregate  of  the  three  debts.  The  evi- 
dence failed  to  support  the  pleas  setting  up 
a  total  and  partial  absence  of  consideration 
to  support  the  note.  There  was  no  evidence 
of  the  insolvency  of  the  deceased  husband's 
estate,  or  that  he  had  had  any  children.  For 
aught  that  appears  his  estate  may  have 
been  solvent  and  the  appellant  as  his  widow 
may  have  been  entitled  to  the  whole  of  it 
Code.  81  3754,  3763.  If  so,  it  was  a  benefit 
to  her  to  secure  the  satisfaction  of  debts 
for  the  payment  of  which  that  estate  could 
have  been  subjected  and  a  detriment  to  the 
owner  of  such  claims  to  discharge  them.  It 
was  not  made  to  appear  that  property  to 
which  the  appellant  was  entitled  could  not 
hare  been  subjected  to  the  payment  of  the 
entire  amount  of  the  three  accounts.  In 
these  particulars  the  instant  case  is  striking- 
ly unlike  those  of  Maull  v.  Vaughn,  45  Ala. 
134,  and  Hetherington  v.  Hixon,  46  Ala.  297, 
upon  which  the  counsel  for  appellant  relies. 
The  burden  was  upon  the  defendant  to  sup- 
port her  pleas  setting  up  an  absence  of  con- 
sideration to  support  the  note.  This  she 
failed  to  do. 

Affirmed. 


McSWEAN  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Feb.  8,  1914.> 

L  Witnesses  (8  872*)— Cross-Examination— 
Bias. 

It  was  error  to  exclude  a  question  to  the 
complaining  witness  on  cross-examination,  ask- 
ed to  show  that  it  was  after  accused  had  the 
witness  prosecuted  for  disturbing  religious  wor- 
ship that  he  swore  out  the  warrant  against  ac- 
cused; since  the  question  would  have  tended 
to  show  bias  toward  accused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  1192-1199;  Dec  Dig.  8  372.*] 

2.  Witnesses  (8  372*)— Cross-examination. 

On  cross-examination  in  a  criminal  case, 
any  fact  may  be  elicited  which  tends  to  show 
witness*  hostility  toward  the  party  against 
whom  he  testifies. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  81  1192-1199;  Dec  Dig.  8  872?} 

3.  Witnesses  (8  372*)— Cross-examination. 

A  question  was  proper  on  accused's  cross- 
examination  of  a  witness  to  show  that  against 
accused's  protest  his  daughter  was  living  in  the 
house  with  the  witness  and  that  for  this  reason 
the  witness'  feelings  towards  accused  were  bad. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  1192-1199;  Dec  Dig.  8  372.*1 

Appeal  from  Law  Court,  Pike  County; 
T.  L  Borum,  Judge. 

Charlie  McSwean  was  convicted  of  violat- 
ing the  prohibition  law,  and  he  appeals.  Re- 
versed and  remanded. 

A.  B.  Foster,  of  Troy,  for  appellant.  R. 
C.  Brickell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  [1, 1]  The  person  who 
made  the  complaint  on  which  the  appellant 
was  prosecuted  was  a  witness  against  him. 
The  court  sustained  the  objection  of  the 
solicitor  to  a  question  asked  this  witness  on 
his  cross-examination  which  sought  to  elicit 
the  fact  that  it  was  after  the  defendant  had 
the  witness  prosecuted  for  disturbing  reli- 
gious worship  that  the  witness  swore  out  the 
warrant  against  the  defendant  The  evi- 
dence called  for  would  have  had  a  tendency 
to  show  that  the  witness  was  influenced  by  a 
hostile  bias  toward  the  defendant.  On  a 
cross-examination  any  fact  may  be  elicited 
which  tends  to  show  the  hostility  of  the  wit- 
ness toward  the  party  against  whom  he  tes- 
tifies. Alabama  Great  Southern  R.  Co.  v. 
Johnston,  128  Ala.  283,  29  South.  771; 
Jones  on  Evidence,  8  828. 

[3]  The  court  sustained  an  objection  of  the 
solicitor  to  a  question  asked  by  the  defend- 
ant on  his  cross-examination  of  another  wit- 
ness which  sought  to  elicit  the  fact  that  over 
the  objection  and  protest  of  the  defendant 
and  without  his  consent  his  daughter  was 
living  In  the  house  with  the  witness,  and 
that  for  that  reason  the  feelings  of  the  wit- 
ness towards  the  defendant  were  bad.  We 
are  of  opinion  that  the  court  was  in  error  In 
the  above-mentioned  rulings,  each  of  which 
was  duly  excepted  to.  The  effect  of  each 
of  the  rulings  was  to  put  an  undue  restraint 
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upon  the  exercise  of  the  right  of  cross-ex- 
amination. 
Reversed  and  remanded. 


CHESHIRE  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  3,  1914.) 

1.  False  Pretenses  (ft  38*)— Evidence. 

In  a  prosecution  for  obtaining  money  under 
false  pretenses,  proof  that  the  accused  obtained 
the  exact  amount  of  money  mentioned  in  the 
indictment  is  not  essential  to  a  conviction. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  §f  50-53;  Dec.  Dig.  5  38.*1 

2.  Criminal  Law  (§  741*)  —  Trial  —  Jury. 
.  Question. 

In  a  criminal  prosecution,  the  affirmative 
charge  cannot  be  given  when  there  is  any  evi- 
dence tending  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  1138,  1221,  1705,  1713, 
1716,  1717,  1727,  1728;  Dec  Dig.  §  741»] 

Appeal  from  Circuit  Court,  Pike  County; 
H.  A.  Pearce,  Judge. 

Ed  Cheshire  was  convicted  of  obtaining 
money  under  false  pretenses,  and  he  appeals. 
Affirmed. 

Charge  1  is  the  general  affirmative  charge. 

Charge  5 :  MIf  all  the  evidence  in  the  case 
considered  together  falls  to  convince  you  be- 
yond all  reasonable  doubt  that  defendant  re- 
ceived from  J.  S.  Dunn  $80,  and  that  this  $80 
was  obtained  from  said  Dunn  by  reason  of 
defendant's  fraudulent  representation  as  to 
the  title  of  the  oxen,  it  is  your  duty  to  acquit 
defendant." 

D.  A.  Baker,  of  Troy,  for  appellant  R.  C. 
Brickell,  Atty.  Gen.,  and  W.  L.  Martin,  Asst 
Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  Of  several  rulings  which 
the  record  presents  for  review,  it  is  not  deem- 
ed necessary  to  say  more  than  that  obviously 
In  none  of  them  was  there  any  error. 

[1]  Written  charge  6  requested  by  the  de- 
fendant was  properly  refused,  as,  for  the 
state  to  sustain  the  charge  made  by  the  In- 
dictment, it  was  not  required  to  prove  that 
the  defendant  in  the  manner  alleged  obtained 
the  exact  amount  of  money  mentioned  in  the 
indictment;  the  averment  of  amount  not  be- 
ing of  an  essential  ingredient  of  the  offense 
charged.  Hope  v.  State,  5  Ala.  App.  123,  59 
South.  326;  Davis  v.  State,  3  Ala.  App.  71, 
57  South.  493. 

[2]  As  there  was  evidence  tending  to  prove 
the  charge  made  In  the  Indictment  written 
charge  1  requested  by  the  defendant  was 
properly  refused. 

Affirmed. 


WILLINGHAM  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Feb.  3,  1914.) 

Criminal  Law  (|  869*)— Evidence— Other 
Offenses. 

In  a  prosecution, for  the  unlawful  sale  of 
liquor,  it  was  error  to  compel  defendant  on 
cross-examination  to  answer  that  he  had  been 
convicted  in  the  same  county  the  previous  year 
of  selling  or  keeping  intoxicating  liquors  for 
sale:  evidence  of  such  prior  conviction  being 
admissible  only  after  conviction  to  determine 
the  scope  of  the  punishment,  under  Acts  Sp. 
Sess.  1909,  p.  10,  |  3,  imposing  additional  pun- 
ishment on  a  second  and  every  subsequent  con- 
viction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  822-824 ;  Dec  Dig.  |  389.*] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; S.  L.  Brewer,  Judge. 

Tom  Willingham  was  convicted  of  selling 
whisky,  and  he  appeals.  Reversed. 

R.  C.  Brickell,  Atty.  Gen.,  and  W.  L.  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  The  defendant,  who  was 
tried  and  convicted  of  selling  whisky,  was, 
as  a  witness  for  himself  on  cross-examination 
by  the  state,  required  by  the  court,  over  the 
timely  objection  and  exception  of  defendant's 
counsel,  to  answer,  which  he  did  affirmative- 
ly, If  he  had  not  last  year  been  convicted  in 
that  county  of  selling  or  keeping  for  sale  in- 
toxicating liquors. 

Such  evidence  was  entirely  immaterial  to 
any  issue  before  the  jury  on  the  present  trial 
and  was,  we  do  not  doubt,  highly  prejudicial 
to  the  case  of  the  defendant  The  court  was 
in  error  in  admitting  such  evidence  before 
the  jury.  Hammock  v.  State,  8  Ala.  App.  367, 
62  South.  322.  After  defendant's  conviction 
on  the  present  trial,  the  court  had  the  right 
and  it  was  its  duty  in  determining  what  pun- 
ishment It  would  inflict  upon  defendant,  to 
ascertain  for  itself  from  the  records  whether 
or  not  the  defendant  had  been  previously  con- 
victed of  violating  the  prohibition  laws,  since 
the  statute  (Acts  1909,  p.  10,  |  3)  makes  it  in- 
cumbent upon  the  court  on  a  second  and 
every  subsequent  conviction  to  Impose,  as  ad- 
ditional punishment  a  hard  labor  sentence  for 
not  less  than  three  nor  more  than  six  months; 
but  certainly  such  fact  of  a  prior  conviction 
for  a  similar  offense  has  and  should  have  no 
place  in  the  deliberations  of  the  jury  upon 
the  guilt  or  innocence  of  the  defendant  on  the 
present  trial.  For  the  error  of  the  court  in 
admitting  this  evidence,  the  Judgment  of  con- 
viction is  reversed. 

Reversed  and  remanded. 
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GODWIN  etiL  t.  McKINNON. 
(Supreme  Court  of  Florida.    Feb.  18,  1914.) 

(Syllabus  by  the  Court.) 

Appeal  and  Ebbob  (|  1001*)  —  Decree  or 
Foreclosure— E  vi  dence. 

Where  all  the  defenses  set  op  in  a  suit  for 
foreclosure  of  a  mortgage  are  overwhelmingly 
met  and  disproved  by  the  testimony  in  the  cause, 
a  decree  of  foreclosure  in  favor  of  the  complain- 
ant will  not  be  disturbed  upon  an  appeal  in  said 
cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3922,  3928-3934 ;  Dec  Dig. 
i  1001.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; D.  J.  Jones,  Judge. 

Bill  by  Frances  M.  McKinnon,  as  admin- 
istratrix of  the  estate  of  J.  C.  McKinnon, 
deceased,  against  Elizabeth  Godwin  and  oth- 
ers, for  foreclosure  of  mortgage.  From  de- 
cree for  complainant,  defendants  appeal. 
Affirmed. 

Paul  Carter,  of  Marianne,  for  appellants. 
D.  I*  McKinnon,  of  Maria  una,  for  appellee. 

TAYLOR,  J.  The  appellee,  hereinafter  re- 
ferred to  as  the  complainant,  filed  her  bill  for 
foreclosure  of  a  mortgage  In  the  circuit  court 
of  Jackson  county  against  the  appellants, 
hereinafter  referred  to  as  the  defendants. 

The  mortgage  was  executed  and  delivered 
by  Elizabeth  Godwin  to  secure  a  note  made 
by  her  and  her  son  Solomon  Long.  M.  L 
Deckle  held  a  subsequent  mortgage  on  the 
same  property,  and  was  made  a  party  de- 
fendant' to  foreclose  his  interest  as  Junior 
mortgagee. 

To  the  bill,  Elizabeth  Godwin  filed  a  plea, 
alleging  a  total  want  of  consideration  for 
said  note  and  mortgage,  and  by  an  amended 
plea  alleged : 

That  said  note  and  mortgage  were  pro- 
cured from  her  without  any  consideration 
whatsoever  moving  to  her  from  the  mort- 
gagee, J.  C.  McKinnon,  but  were  fraudu- 
lently procured  from  her  by  the  mortgagee. 

That  J.  C.  McKinnon  was  at  the  time  a 
lawyer  and  county  judge,  and  that  she  ap- 
plied to  him  to  prepare  for  her  a  will  to  dis- 
pose of  her  property,  and  that,  instead  of  a 
will  that  she  thought,  in  her  ignorance  of 
reading  or  writing,  she  was  signing,  the 
mortgage  and  note  sued  on  was  the  outcome 
of  such  fraud. 

The  defendant  M.  L.  Deckle  answered  the 
bill,  alleging  upon  information  and  belief  a 
total  want  of  consideration  for  said  note 
and  mortgage,  and  by  an  amended  answer 
attempts  to  set  up  a  partial  failure  of  con- 
sideration therefor.  He  also  alleges  in  his 
answer  that  the  mortgaged  land  belonged 
originally  to  one  Charles  Godwin,  who  was 
formerly  a  slave,  and  that  on  his  death  he 
left  his  wife,  Elizabeth  Godwin,  and  two 
children  begotten  by  her  during  his  slave 


marriage  to  her  as  his  heirs  at  law,  and  that 
his  widow,  Elizabeth  Godwin,  was  entitled 
only  to  her  dower  for  life  in  said  land,  and 
that  at  her  death  it  would  revert  to  her  two 
children  by  her  former  slave  marriage  with 
the  said  Charles  Godwin,  and  that  Elizabeth 
could  only  mortgage  to  the  complainant  her 
dower  interest  In  said  land,  whereas  he,  the 
said  Deckle,  held  mortgages  upon  said  land 
that  were  executed  by  said  two  children  of 
said  Charles  Godwin,  as  well  as  by  Elizabeth 
Godwin,  his  widow,  and  that  his  said  mort- 
gages were  a  superior  Hen  upon  said  land 
over  the  mortgage  of  the  complainant 

Testimony  was  taken,  and  upon  the  plead- 
ings and  proofs  the  court  rendered  a  final 
decree  of  foreclosure  for  the  full  amount  of 
the  complainant's  note  and  mortgage,  and 
decreed  it  to  have  priority  over  the  mortgage 
of  the  defendant  M.  L.  Deckle,  and  ordered 
the  land  to  be  sold  by  a  master  under  said 
decree,  and  the  proceeds  applied  first  to  the 
payment  of  the  amount  due  the  complainant. 
The  decree  also  adjudges  the  amount  due  to 
M.  L  Deckle  on  his  mortgages,  and  decrees 
that  out  of  the  proceeds  of  the  sale  of  the 
mortgaged  land,  after  the  sum  due  the  com- 
plainant Is  paid  in  full,  the  balance,  If  any, 
i  shall  be  paid  to  said  Deckle,  and  any  balance 
left,  after  both  the  complainant  and  Deckle 
are  paid  In  full,  should  be  turned  over  to 
the  defendant  Elizabeth  Godwin.  From  this 
final  decree,  the  defendants  below  have  ap- 
pealed here.  , 

We  find  no  error  in  the  decree.  Even  if 
the  statute,  casting  the  burden  of  proving  a 
consideration  for  the  note  and  mortgage  sued 
on  on  the  complainant  when  the  consideration 
is  wholly  denied  by  plea  under  oath,  applies 
to  an  administrator  suing  to  recover  on  a 
note  and  mortgage  made  to  his  intestate, 
the  complainant  has  fully  met  this  burden 
by  overwhelming  proof  of  consideration  paid 
by  the  complainant's  Intestate  during  his 
lifetime  in  money  at  divers  times  to  the 
mortgagor,  Elizabeth  Godwin.  Whereas,  the 
defendants'  proofs  to  the  contrary  was  over- 
whelmingly Impeached  by  disinterested  wit- 
nesses. The  testimony  of  the  defendant  Eliz- 
abeth Godwin  was  so  overwhelmingly  im- 
peached as  to  be  Justly  characterized  as  reck- 
less swearing,  so  that  no  credence  could  be 
placed  upon  anything  that  she  might  assert 
The  defense  set  up  by  the  defendant  M.  L. 
Deckle  to  the  effect  that  Charles  Godwin, 
the  original  owner  of  the  land  In  controver- 
sy, at  his  death  left  two  children,  viz.,  Solo- 
mon Long  and  Patsy  Webb  (nee  Long)  as 
his  heirs  at  law,  besides  his  widow,  Eliza- 
beth Godwin,  who  was  entitled  only  to  dow- 
er for  life  in  said  land,  and  consequently 
could  mortgage  to  the  complainant  herein 
only  her  said  dower  interest,  was  overwhelm- 
ingly met  and  upset  by  the  proofs  that  show- 
ed conclusively  that  said  two  persons  Solo- 
mon Long  and  Patsy  Webb  (nee  Long)  were 
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not  the  children  of  Charles  Godwin,  deceas- 
ed, trat  were  children  of  Elizabeth  Godwin 
by  two  other  men,  both  born  before  she  ever 
met  Charles  Godwin,  and  that  she,  the  said 
Elizabeth  Godwin,  as  the  widow  of  said 
Charles  Godwin,  inherited  the  mortgaged 
premises  from  him  as  his  sole  heir  at  law. 

The  decree  of  the  court  below  is  hereby 
affirmed,  at  the  cost  of  the  appellants. 

SHACKLEFORD,  C.  J.,  and  COCKRELL, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 

FIELDING  v.  FIELDING. 
(Supreme  Court  of  Florida.  Feb.  18,  1914.) 

(Syllabus  by  the  Court.) 

1.  Divorce  ($  93*)— Pubadiwo— Sutfioienot. 

Id  a  bill  for  divorce  upon  the  ground  of  de- 
sertion, it  is  sufficient  to  allege  the  statutory 
language,  coupled  with  the  statement  that  the 
husband  without  cause  left  the  wife  penniless, 
and  continued  away  from  her  for  the  statutory 
period  without  in  any  wise  contributing  to  her 
support 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  292-307;  Dec.  Dig.  §  93.*] 

2.  Divobcb  (§  37*)— Abandonment— Defense. 

When  the  husband  without  cause  abandons 
the  wife,  and  makes  no  offer  to  resume  the  mar- 
ital relation,  she  will  not  be  denied  a  divorce 
because  she  makes  no  effort  to  bring  him  back. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
.Cent  Dig.  {{  27,  107-134,  136-138;  Dec  Dig. 
I  37.*] 

Appeal  from  Circuit  Court,  Duval  County ; 
Daniel  A.  Simmons,  Judge. 

Bill  by  Cora  Stewart  Fielding  against  Wil- 
liam Campbell  Fielding,  for  divorce.  From 
decree  for  complainant,  defendant  appeals. 
Affirmed. 

D.  C.  Campbell,  of  Jacksonville,  for  appel- 
lant Axtell  &  Rinehart,  of  Jacksonville,  for 
appellee. 

COCKRELL,  J.  This  is  an  appeal  from  a 
decree  of  divorce  granted  the  wife,  upon  the 
statutory  ground  of  "willful  obstinate  and 
continued  desertion  of  complainant  by  de- 
fendant for  one  year." 

The  allegations  of  the  bill  as  to  desertion 
are:  "That  your  oratrlx  and  the  defendant, 
William  Campbell  Fielding,  were  married  in 
Volusia  county,  Fla.,  on  the  21st  day  of 
February,  1909;  that  your  oratrlx  and  the 
said  defendant  lived  together  as  man  and 
wife  at  Sanford,  in  Orange  county,  Fla., 
from  about  the  date  of  their  said  marriage 
up  to  and  until  on  or  about  the  said  25th  day 
of  May,  A.  D.  1910;  that  on  or  about  the 
said  25th  day  of  May,  A.  D.  1910,  the  said 
defendant  without  any  just  cause,  deserted 
your  oratrlx  at  Sanford,  Fla.,  leaving  her 
without  any  money  and  without  any  means 
of  support ;  that  the  said  defendant  has  not 


since  that  date  resided  with  your  oratrlx,  and 
has  not  In  any  way  contributed  to  her  sup 
port ;  that  the  said  desertion  of  your  oratrlx 
has  continued  since  the  said  date,  and  has 
been  willful,  obstinate,  and  continued  for 
more  than  one  year  prior  to  the  filing  of  this 
bill;  that  the  said  defendant  deserted  your 
oratrlx  without  any  Just  cause,  and  that  your 
oratrlx  has  always  demeaned  herself  In  a 
proper  manner,  and  had  performed  all  of  her 
duties  towards  the  said  defendant  as  his  wife 
prior  to  said  desertion;  that  there  was  no  is- 
sue born  of  said  marriage;  that  since  that  date 
your  oratrlx  has  been  compelled  to  support 
herself  by  her  own  efforts,  without  any  aid 
or  assistance  from  the  said  defendant" 

[1]  The  first  error  assigned  questions  the 
sufficiency  of  the  pleading  as  being  mere  con- 
clusions of  law,  and  in  that  it  falls  to  show 
a  demand  and  refusal  to  return  to  the  cohab- 
itation, or  to  contribute,  or  that  the  husband 
had  sufficient  means  to  contribute,  or  that 
the  wife  was  unable  to  support  herself 
These  objections,  though  urged  on  a  demurrer 
to  the  bill,  are  untenable.  We  have  not 
merely  a  reiteration  of  the  statutory  lan- 
guage, but  the  specific  statement  of  fact  that 
the  husband  without  just  cause  left  the  wife 
penniless,  and  continued  away  from  her  for 
more  than  one  year,  without  In  any  wise  con- 
tributing to  her  support 

In  Walker  v.  Walker,  64  Fla.  536, 59  South. 
898,  we  held  that  if  a  husband  by  his  own 
acts  Intentionally  brings  the  cohabitation  to 
an  end,  and  by  his  own  acts  keeps  it  at  an 
end  for  the  statutory  period,  showing  no  evi- 
dence of  a  reasonable  purpose  to  renew  bis 
marital  relations,  he  is  guilty  of  desertion 
and  she  Is  entitled  to  a  divorce  on  that 
ground.  See,  also,  Hunt  v.  Hunt,  61  Fla.  630, 
54  South.  390. 

If  the  failure  of  the  husband  to  return  or 
to  contribute  was  due  to  providential  cause, 
or  to  the  acts  or  condition  of  the  wife,  these 
would  be  defensive  matters. 

The  evidence  would  support  a  finding  that 
the  husband  abandoned  the  wife  at  a  time 
when  she  was  most  needy,  and  made  no  ef- 
fort, until  after  the  statutory  time  had  elaps- 
ed and  the  bill  had  been  filed,  to  perform  any 
marital  duty,  and  even  then  the  slight  effort 
made  was  with  a  view  solely  to  render  some 
financial  assistance  as  being  less  expensive 
than  the  divorce  proceedings.  He  makes  no 
offer  to  resume  the  marital  relation. 

[2]  The  only  weakness  we  observe  in  the 
complainant's  case  is  the  absence  of  effort 
on  her  part  to  bring  back  the  errant  hus- 
band, but  the  courts  do  not  hold  the  wife 
to  the  same  accountability  for  failure  to  seek 
the  return  of  her  husband.  Sargent  v.  Sar- 
gent 36  N.  J.  Eq.  644. 

The  decree  Is  affirmed. 

SHACKLEFORD,  C.  J,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 
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HARBISON-WALKER  REFRACTORIES 
CO.  v.  SCOTT. 

(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

1.  Neoligewob  (9  112*)  —  Allegations  of 
Complaint— Wahtoh  Negligence. 

A  complaint  alleging  that  defendant  wu 
engaged  in  blasting  on  its  premises,  and,  on  be* 
ing  notified  by  plaintiff  that  it  was  injuring  her 
residence  thereby,  defendant  "wantonly  and 
recklessly  used  explosives  in  such  quantities 
and  to  such  an  extent  as  that  the  blast  or  ex- 
plosion therefrom  shook  and  jarred  the  plain* 
tiflfs  house."  sufficiently  alleged  wanton  negli- 
gence in  blasting;  the  allegations  characteris- 
ing the  extent  of  the  blasting  and  the  quantity 
of  explosives  used,  and  not  merely  the  act  of 
blasting. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  185 ;  Dec  Dig.  8  112.*] 

2.  Evidence  (|  506*)— Expert  Testimony. 

An  expert  witness  was  properly  asked,  in 
an  action  for  damage  to  property  from  blasting, 
whether  the  blasting  was  heavier  than  was 
reasonably  necessary  to  remove  solid  rock,  and 
whether  solid  rock  could  be  removed  with  less 
severe  blasting,  even  if  that  was  the  question  at 
issue. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  5  2309;  Dec.  Dig.  f  606.*] 

3.  Evidence  (8  506*)— Expert  Testimony. 

The  fact  that  a  question  to  an  expert  will 
elicit  an  opinion  which  practically  affirms  or 
denies  a  material  issue  will  not  render  the  ques- 
tion improper. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent-  Dig.  8  2309 ;  Dec.  Dig.  8  606.*] 

4.  Evidence  (8  165*>— Best  Evidence. 

The  deed  was  the  best  evidence  of  whether 
a  grantor  conveyed  a  lot  to  plaintiff  or  to  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  548-655 ;  Dec.  Dig.  8  165.*] 

5.  Explosives  (8  12*)— Wanton  Injury— Ju- 
bt  Question. 

In  an  action  for  injury  to  plaintiff's  prop- 
erty by  excessively  heavy  rock  blasting,  evi- 
dence held  to  make  the  question  of  wanton  neg- 
ligence a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  88  9,  10;  Dec.  Dig.  8  12.*] 

6.  Trial  (8  253*)— Instructions— Ignoring 
Issues. 

A  requested  charge,  in  an  action  for  dam- 
age to  property  by  rock  blasting,  that  the  bur- 
den is  on  plaintiff  to  show  that  defendant  used 
dynamite  in  excess  of- what  was  reasonably  nec- 
essary to  remove  the  rock,  was  properly  refus- 
ed, as  excluding  from  consideration  other  negli- 
gent blasts  than  those  which  resulted  from  an 
excess  of  explosives. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-023;  Dec.  Dig.  8  253.*] 

7.  Explosives  (8  12*)— Action  fob  Damages 
—Admission  of  Evidence. 

In  an  action  for  damage  to  property  by 
using  an  excess  of  explosives  in  rock  blasting, 
evidence  of  the  vibratory  effect  upon  other 
buildings  in  the  neighborhood  was  admissible  to 
show  the  character  and  extent  of  the  explosives. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent.  Dig.  88  9,  10;  Dec  Dig.  8  12. *] 

Anderson,  C.  JL,  and  McCiellan  and  Mayfield, 
JJ.,  dissenting  in  part 

Appeal  from  City  Court  of  Annlaton;  Thom- 
as W.  Coleman,  Jr.,  Judge. 


Action  by  Dixie  Davis  Scott  against  the  Har- 
bison-Walker Refractories  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  ninth  count  Is  as  follows:  "Plaintiff 
claims  of  defendant  the  other  and  further 
sum  of  $500  as  damages  for  that  plaintiff  is 
the  owner  of  a  certain  lot  in  the  city  of  Pied- 
mont, Ala.,  known  as  lot  52,  In  block  52,  and 
of  a  two-story  frame  residence  thereon  sit- 
uated. [Here  follows  a  fuller  description.] 
And  defendant,  on,  to  wit  March  1, 1911,  and 
on  divers  days  thereafter,  was  engaged  by 
and  through  Its  agents  and  servants  in  min- 
ing and  quarrying  stone  at  or  near  Piedmont 
Ala.,  and  in  said  mining  or  quarrying  opera- 
tions defendant  used  powder,  dynamite,  or 
other  explosives;  and  plaintiff  avers  that  she 
notified  defendant's  agent  In  charge  of  said 
work  that  It  was  Injuring  and  damuglng 
plaintiff's  said  residence  by  reason  of  the  ex- 
plosions in  and  about  Its  said  mining  or  quar- 
rying operations,  and  requested  said  agents 
or  servants  of  defendant  to  desist  from  said 
Injuries  and  damages;  and  plaintiff  avers 
that,  notwithstanding  defendant's  agents  and 
servants  were  informed  of  the  damage  and 
injury  that  was  being  done  to  plaintiff's  prop- 
erty, nevertheless  the  defendant's  said  serv- 
ants or  agents,  who  were  engaged  in  said 
mining  operations,  after  being  so  Informed, 
wantonly  and  recklessly  used  the  explosives 
in  such  quantity  and  to  such  an  extent  as  that 
the  blasts  which  were  exploded  therefrom 
shook  and  jarred  plaintiff's  said  house,  great- 
ly Injuring  and  damaging  same."  Here  fol- 
lows detail  of  the  Injury. 

The  evidence  relative  to  the  qualification 
of  George  D.  Harris  to  answer  the  questions 
propounded  in  assignments  of  error  6  and  7, 
Is  as  follows:  "I  have  had  a  great  deal  of  ex- 
perience in  the  blasting  of  solid  rock  like 
that  up  in  the  mountain.  My  experience  was 
In  helping  to  build  a  number  of  railroads, 
and  on  all  of  these  railroads  I  have  done 
blasting.  The  heaviest  blasting  I  have  done 
was  on  the  Seaboard,  out  near  Ragland,  in 
a  rocky  country."  The  sixth  assignment  of 
error  is  as  follows:  "Question  propounded  to 
Harris,  over  objection  of  defendant:  'I  will 
ask  you  to  state  whether  or  not  la  your  judg- 
ment the  blasting  that  was  done  by  defend- 
ant there  was  heavier  than  was  reasonably 
necessary  to  remove  solid  rock?'"  Assign- 
ment 7:  "Question  to  same  witness  over  ob- 
jection of  defendant:  'I  will  ask  you  to  state 
if  solid  rock  can  be  successfully  removed  with 
less  severe  blast  than  the  blasting  of  this  de- 
fendant, judging  from  what  you  saw,  and  the 
jar  and  vibrations  you  experienced?* "  It  fur- 
ther appears  from  the  evidence  of  this  wit- 
ness that  he  was  living  in  the  house  alleged 
to  have  been  injured  while  the  blasting  was 
going  on,  and  that  he  saw  the  result  of  the 
blast  and  felt  the  vibration. 

Charge  O  is  as  follows:  "The  court  charges 
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the  jury  that  the  burden  of  proof  is  on  plain- 
tiff in  this  case  to  show  that  defendant  used 
dynamite  in  excess  of  what  was  reasonably 
necessary  to  have  loosened  or  removed  said 
rock." 

Willett  ft  Willett  of  Anniston,  for  appel- 
lant Knox,  Acker,  Dixon  ft  Sterne,  of  An- 
niston, for  appellee. 

McOLELLAN,  J.  The  action  was  for  dam- 
ages to  property  in  consequence  of  the  setting 
off  of  explosives  in  and  about  quarrying 
stone.  The  appellee  was  the  plaintiff,  and 
the  appellant  the  sole  defendant 

[1]  On  the  first  question  presented,  Justice 
SOMERVILLE  expresses  the  views  of  the 
majority: 

"The  ninth  count  of  the  complaint  charges 
that  defendant  was  engaged  in  blasting  on  its 
own  premises,  and  that  though  notified  by 
plaintiff  that  it  was  Injuring  her  residence 
thereby,  defendant  nevertheless  'wantonly 
and  recklessly  used  explosives  In  such  quan- 
tities and  to  such  an  extent  as  that  the  blast 
or  explosion  therefrom  shook  and  jarred  the 
plaintiff's  house,'  etc.  A  majority  of  the 
court  are  of  the  opinion  that  this  count  suf- 
ficiently charges  wanton  negligence  in  the 
conduct  of  defendant's  blasting  operations,  so 
as  to  impart  liability  within  the  principles 
stated  In  Bessemere  O,  I.  ft  L.  Co.  v.  Doak, 
152  Ala.  166,  177  [44  South.  627,  12  L.  R. 
A.  (N.  S.)  389].  The  phrase  'wantonly  and 
recklessly,'  as  here  applied,  charges  negli- 
gence with  a  knowledge  of  the  Injury  that 
would  result ;  and  it  manifestly  characteris- 
es, not  merely  the  act  of  blasting,  but  also 
the  extent  of  the  blasting  and  the  quantity  of 
explosives  used.  If  the  charge  were  merely 
that  defendant  wantonly  and  recklessly  blast- 
ed—blasting being  in  itself  lawful  and  proper 
— the  count  would  be  defective  as  a  wanton 
count,  and  would  be  controlled  by  the  ruling 
in  Harris  v.  Lumber  Co.  [175  Ala.  148],  67 
South.  453.  To  blast  to  a  greater  extent,  or 
to  use  explosives  In  larger  quantity,  than  is 
reasonably  necessary,  to  the  injury  of  an- 
other, is  an  actionable  wrong,  and  that  is 
what  the  count  in  question  fairly  and  suffi- 
ciently charges. 

"In  this  view  SAYRE,  DE  GRAFFEN- 
RIED,  and  GARDNER,  JJ.,  concur.  AN- 
DERSON, C.  J.,  and  McCLELLAN  and  MAY- 
FIELD,  JJ.,  hold  that  the  count  does  not  suf- 
ficiently charge  negligence  or  wantonness, 
and  was  subject  to  the  demurrer." 

[2,  3]  The  trial  court  necessarily  determin- 
ed that  the  witness  George  D.  Harris  was 
qualified  to  have  and  give  an  expert  opinion 
in  response  to  the  matters  set  forth  in  the 
questions  quoted  In  assignments  numbered  6 
and  7.  The  report  of  the  appeal  will  contain 
these  two  questions.  We  have  carefully  con- 
sidered the  testimony  bearing  upon  his  quali- 
fication in  the  premises,  and  are  unable  to 
affirm  error  of  the  trial  court's  conclu- 
sion. The  witness,  being  an  expert  was  prop- 
erly allowed  to  answer  the  questions  men- 


tioned. Culver  v.  Ala.  Md.  Ry.  Co.,  108  AJa. 
330,  834,  18  South.  827;  McNamara  v.  Logan, 
100  Ala.  187,  196,  197,  14  South.  175;  Ala.  C 
C.  ft  C.  Co.  v.  Pitts,  98  Ala.  285,  289,  290,  18 
South.  135.  The  fact  that  an  otherwise  prop- 
er question  propounded  to  an  expert  witness 
will  elicit  an  opinion  from  him  in  practical 
affirmation  or  dlsaffirmatlon  of  a  material  is- 
sue in  a  case  will  not  suffice  to  render  the 
question  improper.  If  the  earlier  cases  cited 
In  brief  for  appellant  conclude  to  the  con- 
trary, they  are  not  in  accord  with  more  re- 
cent rulings,  as  appears  from  the  decisions 
noted  above.  Bailey's  Case,  107  Ala.  151,  18 
South.  234,  is  without  bearing.  The  ruling 
did  not  involve  the  scope  of  expert  opinion, 
but  more  particularly,  the  propriety  of  one 
person's  being  allowed  to  testify  to  another's 
cognitions.  There  was  no  error  In  overruling 
the  objections  to  the  questions  mentioned. 

[4]  The  court  properly  declined,  on  objec- 
tion by  plaintiff,  to  allow  defendant  to  show 
that  Burrows  conveyed  the  lot  to  W.  J.  Scott, 
and  not  to  the  plaintiff.  The  deed  was  the 
best  evidence  of  the  fact 

[5]  The  decision  of  the  issue  of  wantonness 
vel  non  in  the  premises  was,  under  the  evi- 
dence, for  the  Jury.  The  plaintiff  testified 
that 'She  went  to  see  Mr.  Beverly,  who  was  In 
charge  of  the  blasting  operations;  that  he 
accompanied  her  on  an  Inspection  of  the  prop- 
erty and  to  all  the  damage  that  was  being 
done;  that  she  asked  him  "if  he  thought  it 
was  right  to  wantonly  destroy  my  (her)  prop- 
erty without  any  regards  to  my  (her)  right  in 
the  premises";  that,  in  response,  "he  said  no, 
that  he  didn't  but  that  they  were  under  con- 
tract to  mine  stone,  and  he  supposed  they 
would  have  to  keep  on  blasting."  It  was  fur- 
ther testified  by  the  plaintiff  that  Beverly 
was  given  a  demonstration  of  the  jarring  ef- 
fect of  the  blasts  upon  the  house  while  he 
was  there,  as  stated,  at  plaintiff's  request. 
We  think  the  court  was  entirely  Justified  In 
declining  to  affirmatively  Instruct  the  Jury 
not  to  award  exemplary  damages.  It  waa 
open  to  them  to  find  that  the  blasting  pro- 
ceeded, notwithstanding  remonstrance,  and 
that  It  was  so  carried  on  in  order  to  perform 
a  contract,  and  In  utter  disregard  of  the 
safety  of  plaintiff's  property.  For  like  rea- 
son, the  general  affirmative  charge  against  the 
right  to  recover  on  the  ninth  count  was  prop- 
erly refused  defendant 

[6,  7]  Charge  G  was  well  refused.  Its  more 
serious  infirmity  lay  in  its  effect  to  exclude 
other  negligent  discharges  or  blasts  than  those 
which  were  the  result  of  an  "excess"  of  ex- 
plosive. The  vibratory  effect  of  the  discharg- 
es upon  other  buildings  in  the  neighborhood 
was  admissible  in  evidence  to  show  the  char- 
acter and  extent  of  the  explosives. 

There  is  no  error  in  the  record.  The  judg- 
ment Is  affirmed. 

Affirmed. 

SAYRE,  SOMERVILLE,  DE  GRAFFEN- 
RIED,  and  GARDNER,  JJ.,  concur.  AN- 
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DERSON,  C.  J„  and  McCLELLAN  and  MAT- 
FIELD,  JJ.,  concur  In  the  opinion,  except  as 
indicated,  and  hence  dissent  from  the  conclu- 
sion to  affirm. 


PULLER  t.  AMERICAN  SUPPLY  CO. 
(Supreme  Conrt  of  Alabama.    Feb.  12,  1914.) 

1.  Homestead  (|  82*)— Exemptions— Rrqui- 
sites— Occupancy. 

Occupancy  is  essential  to  the  privilege  of 
homestead  exemptions  extended  by  the  Consti- 
tution and  laws  of  the  state  to  town  lots  and 
country  acres  "owned  and  occupied"  by  resi- 
dents. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  H  40-48;  Dec  Dig.  |  32.*] 

2.  Statutes  (|  147*)— Revision— Change  of 
Language— Effect. 

Alteration  of  phraseology,  or  the  omission 
or  addition  of  words  in  the  codification  of  a 
statute,  will  not  be  regarded  as  changing  the 
legislative  intent,  unless  language  is  employed 
which  is  not  susceptible  of  any  other  reason- 
able construction. 

[Ed.  Note,— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  216;  Dec.  Dig.  §  147.*] 

3.  Homestead  (J  181%*)— Exemptions— Tem- 
porary Absence— Declaration— Question 
for  Jury. 

Code  1907,  I  4192.  provides  that  when  a 
declaration  of  claim  to  homestead  has  been  filed 
in  the  office  of  the  judge  of  probate,  leaving  the 
homestead  temporarily  or  leasing  it  shall  not 
constitute  an  abandonment  thereof,  or  render  it 
subject  to  levy  and  sale.  Held,  that  the  filing 
of  the  declaration  is  not  an  indispensable  con- 
dition on  which  the  owner  of  a  homestead  may 
protect  his  exemptions  during  temporary  ab- 
sences ;  and  hence,  where  such  owner,  without 
filing  a  declaration,  and  without  leasing  his 
homestead,  removed  his  family  to  another  dwell- 
ing, where  he  remained  from  the  spring  of  1911 
to  September,  1912,  there  was  no  abandonment 
aa  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  401 ;  Dec,  Dig.  {  181%.*] 

4.  Homestead  (|  181%*)— Exemption— Aban- 
donment—Intention— Question"  yob  Jury. 

The  owner  of  a  homestead,  consisting  of 
an  acre  of  ground  with  a  dwelling  and  servant 
house  in  a  village,  removed  his  family  to  a 
dwelling  some  150  yards  away,  owned  by  a 
corporation  of  which  he  was  an  officer,  and  by 
which  he  was  employed  at  a  sawmill,  where 
he  remained  until  September,  1912.  He  did 
not  rent  the  house  on  the  homestead,  but  cul- 
tivated the  garden  and  land  around  the  house, 
frequently  visited  the  same,  kept  a  part  of  his 
household  goods  stored  there,  and  offered  to 
prove  that  his  servants  occupied  the  servant 
house  on  the  lot,  and  that  the  house  to  which 
he  removed  was  more  convenient  to  his  employ- 
ment. Held,  that  whether  he  intended  to  aban- 
don the  homestead  by  such  removal  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  |  401;  Dec.  Dig.  §  181%.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  John  T.  Lackland,  Judge. 

Action  by  the  American  Supply  Company 
against  J.  H.  Fuller.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 


Barnett  &  Bugg,  of  Monroevllle,  lor  ap- 
pellant Hybart  &  Hare,  of  Monroevllle,  for 
appellee. 

SAYRE,  J.  There  Is  but  one  question  of 
any  consequence  in  this  case,  and  that  is 
whether  under  the  evidence  admitted  by  the 
court  and  that  offered  by  the  appellant,  but 
rejected  in  the  court  below,  the  court  could 
properly  say  as  matter  of  law  that  appel- 
lant was  not  entitled  to  a  homestead  ex- 
emption as  against  appellee's  execution. 

Appellant,  defendant  in  execution,  had  a 
dwelling  upon  the  land  in  question,  a  parcel 
slightly  in  excess  of  one  acre  in  area,  where 
he  lived  with  his  family  prior  to  the  year 
1911.  In  the  spring  of  1911  he  removed  his 
family  to  a  dwelling  house — some  150  yards 
away — owned  by  a  corporation  of  which  he 
was  an  officer  and  stockholder,  and  by  which 
he  was  employed  at  Its  sawmill.  At  no 
time  prior  to  September  12,  1912,  the  date 
upon  which  appellee's  execution  was  levied, 
did  he  file  a  declaration  of  claim  of  home- 
stead exemption  under  section  4192  of  the 
Code.  In  the  meantime  one  Parker  occupied 
the  property  In  suit  for  about  30  days,  but  on 
what  terms  does  not  appear.  He  may  have 
been  subject  to  summary  ouster  at  any  time 
According  to  the  testimony  offered  by  appel- 
lee, the  dwelling  house  was  allowed  to  fall 
into  a  state  of  delapidatlon  and  presented 
an  appearance  of  decay.  On  the  other  band, 
appellant  proved  that  he  had  cultivated  "the 
garden  and  land"  around  the  house,  that  he 
frequently  visited  the  property,  and  had  kept 
some  part  of  his  household  goods  stored 
there,  and  offered  to  prove  that  his  servants 
had  occupied  the  servant  house  on  the  lot  in 
suit,  and  that  the  house  to  which  he  had 
removed  was  more  convenient  to  his  em- 
ployment at  the  mill. 

Appellant  seeks  to  bring  his  case  within 
the  influence  of  the  decision  in  Dicus  v.  Hall, 
83  Ala.  159,  3  South.  239,  the  principle  of 
which  has  been  repeatedly  recognized  by  this 
court  Beard  v.  Johnson,  87  Ala.  729,  6 
South.  383 ;  Hodges  v.  Winston,  95  Ala.  514, 
11  South.  200,  36  Am.  St.  Rep.  241 ;  Jaffrey 
v.  McOough,  88  Ala.  648,  7  South.  333; 
Thacker  v.  Morris,  166  Ala,  395,  52  South. 
73.  The  principle  of  Dicus  v.  Hall  is  that 
detached  parcels  of  land,  collectively  not 
In  excess  of  the  limit,  may  be  claimed  as  ex- 
empt where  they  have  been  owned  and  oc- 
cupied by  the  same  person  as  one  and  the 
same  homestead,  and  as  a  direct  source  of 
family  support  But  we  are  of  opinion  that 
the  doctrine  of  that  case  can  have  no  ap- 
plication to  the  facts  of  this  case  for  the 
reason  that  the  property  in  suit  appears  to 
have  been  a  lot  In  the  town  or  village  of 
Nadawah,  whereas  the  doctrine  of  that  case 
is  to  bring  an  outlying  tract  of  agricultural 
land,  cultivated  for  the  production  of  sup- 
plies for  the  "comfort,  wants,  and  require- 
ments" of  the  family,  within  the  exemption 
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of  rural  lands  provided  by  the  constitutional 
and  statute  law  of  the  state.  The  rule  has 
no  application  to  noncontiguous  urban  lots, 
Tyler  v.  Jewett,  82  Ala.  93,  2  South.  905; 
Seabury  v.  Hemley,  174  Ala.  116,  56  South. 
530. 

Appellee,  on  the  other  hand,  contends  that 
this  case  must  be  determined  in  his  favor 
on  section  4192  of  the  Code,  and  cites  Land 
v.  Boykin,  122  Ala.  627,  25  South.  172,  as 
conclusive  authority  for  his  interpretation 
of  the  section  and  the  rights  of  the  parties. 
We  think  there  is  a  misapprehension  of  the 
purpose  and  effect  of  the  statute  and  the 
meaning  of  the  decisions  in  which  it  has 
had  consideration. 

Of  course  the  statute  has  no  operation  in 
a  case  where  the  owner  quits  his  homestead 
permanently,  that  is,  without  a  present  and 
continuing  intention  to  return,  because  in 
such  case  the  homestead  is  forfeited  without 
regard  to  declaration  filed;  in  such  case  the 
declaration  of  claim  would  be  a  fraud  upon 
the  statute,  and  ineffectual.  Beckert  v. 
Whitlock,  83  Ala.  131,  3  South.  545.  In  this 
state  prior  to  1877  a  leasing  for  a  term  was 
considered  an  abandonment  of  the  homestead 
for  the  reason  that  by  creating  a  leasehold 
term  in  another  the  owner  deprived  himself 
of  the  power  to  return  during  the  term. 
Boyle  v.  Shulman,  59  Ala.,  566;  Raster  v. 
McWilliams,  41  Ala.  302 ;  Stow  v.  Lillie,  63 
Ala.  257.  But  In  1877  the  Legislature,  by  an 
act  the  title  of  which  foretold  a  purpose  "to 
protect  exempted  property."  (Acts  1876-77,  p. 
43),  provided  "that  when  a  person  has  a 
right  of  homestead,  *  *  •  a  temporary 
quitting  or  leasing  the  same  for  a  period  of 
not  more  than  twelve  months  at  any  one  time 
shall  not  be  deemed  to  be  an  abandonment 
of  it  as  his  homestead,"  if  he  shall  file  a 
declaration,  etc.  Section  26  of  the  act.  This 
section  of  the  act  was  literally  transcribed 
into  the  Code  of  1876  as  section  2843.  In  all 
later  Codes,  beginning  with  1886  (section 
2539)  It  has  been  given  this  form:  "When  a 
declaration  of  claim  to  a  homestead  exemp- 
tion has  been  filed  in  the  office  of  the  Judge 
of  probate,  leaving  the  homestead  temporari- 
ly, or  a  leasing  of  the  same  shall  not  operate 
an  abandonment  thereof,  or  render  it  subject 
to  levy  and  sale ;  but  the  right  thereto  shall 
remain  the  same  as  if  the  actual  occupancy 
thereof  had  continued." 

[1]  In  arriving  at  the  meaning  and  effect 
of  this  statute  in  its  original  and  revised 
forms,  the  purpose  declared  in  the  title,  the 
body  of  related  law,  and  the  settled  policy 
of  the  state,  must  be  consulted.  One  unmis- 
takable effect  of  the  statute,  recognized  all 
along,  has  been  ' to  enlarge  the  rights  and 
privileges  of  homestead  owners,  in  that  they 
are  permitted  to  let  their  homesteads  to  rent 
on  condition  that  they  file  the  declaration. 
But  temporary  quittings,  where  there  is  no 
letting  to  rent,  are  upon  a  different  footing. 
The  privilege  of  homestead  exemption  is,  by 
the  Constitution  and  laws  of  the  state,  ex- 


tended to  town  lots  and  country  acres  "own- 
ed and  occupied"  by  residents  of  the  state. 
Occupancy  is  essential.  Before  the  statute  in 
question  it  was  never  supposed  that  a  home- 
stead exemption  could  be  lost  by  temporary 
withdrawals,  as,  for  example,  where  the  own- 
er leaves  for  the  purpose  of  educating  his 
children,  to  recuperate  his  health,  to  travel 
in  foreign  parts,  to  attend  a  camp  meeting, 
to  engage  temporarily  in  trade,  to  seek  work, 
to  raise  a  crop,  or  to  hold  official  position, 
intending  all  the  while  to  return.  Occasions 
for  some  such  absences  come  to  nearly  every 
one,  and  they  were  not  regarded  as  consti- 
tuting an  abandonment  In  such  cases  the 
owner  was  regarded  in  law  as  in  the  actual 
occupancy  of  his  homestead.  Any  other  in- 
terpretation of  such  absences  would  make 
of  the  homestead,  not  a  refuge,  but  a  prison. 
An  owner,  absent  on  such  occasion,  has  all 
along  been  commonly  regarded  as  an  actual 
occupant,  and  he  must  be  still  so  regarded, 
unless  the  statute  has  clearly  provided  to 
the  contrary>  A  homestead,  once  acquired, 
is  presumed  to  continue  until  a  change,  facto 
et  animo,  is  shown.  Murphy  v.  Hunt,  75 
Ala.  438;  Caldwell  v.  Pollak,  91  Ala.  357. 
8  South.  546;  Huffman  v.  Smyth,  47  Or. 
573,  84  Pac  80,  114  Am.  St  Rep.  938,  8  Ann. 
Cas.  678.  These  principles  have  been  made 
familiar  by  the  previous  decisions  of  this 
court,  but  they  have  been  referred  to  because 
necessary  to  give  point  to  our  conclusion. 

We  have  examined  many  of  our  cases, 
and  in  all  of  them  in  which  it  has  been  held 
that  the  owner  forfeited  ipso  facto,  his  ex- 
emption by  an  absence  intended  to  be  tem- 
porary, he  had  let  his  homestead  for  a  term. 
This  was  so  even  in  Land  v.  Boykin,  supra, 
though  in  that  case  there  was  a  reservation 
of  a  part  of  the  premises,  namely,  the  dwell- 
ing, orchard,  and  garden.  In  that  case  the 
court  seems  to  have  attached  no  importance 
to  the  reservation;  but  a  different  view  of 
the  effect  of  a  like  fact,  with  like  surround- 
ings, was  taken  by  the  court  in  the  later 
case  of  Bland  v.  Putman,  132  Ala.  613,  32 
South.  616,  where  it  was  held  sufficient  to 
take  the  question  of  intention  and  the  case 
to  the  Jury. 

It  must  be  conceded,  also,  that  in  Porter  v. 
Harrison,  124  Ala.  296,  27  South.  802,  the 
homestead  claimant  was  decreed  to  have  lost 
his  right,  although  it  did  not  appear  that 
he  had  let  his  place  to  rent  during  his  ab- 
sence; but  it  seems  clear  that  the  court 
there  proceeded  on  the  theory — Indeed,  the 
language  of  the  court  is — that  the  claimant 
had  established  his  residence  elsewhere,  had 
even  registered  as  a  voter  and  voted  in  an- 
other precinct  and  for  that-  reason  his  effort 
to  re-establish  his  lost  homestead  in  the 
place  he  had  left  by  filing  a  claim  of  ex- 
emption was  of  no  avail  The  controlling 
principle  of  the  case  was  that  no  man  can 
have  two  places  of  legal  residence,  two  domi- 
ciles, at  one  and  the  same  time. 

Fuller  v.  Whitlock,  99  Ala.  411,  13  South- 
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SO,  was  a  case  In  which  the  owner  left  his 
homestead  to  engage  in  the  service  of  the 
United  States.  He  had  duly  filed  his  dec- 
laration of  exemption  with  the  judge  of 
probate,  and  had  been  absent  for  less  than 
12  months,  having  the  intention  of  returning, 
as  the  court  found  on  the  testimony.  In  the 
meantime  he  had  rented  out  a  part  of  his 
dwelling  to  a  tenant  by  the  month,  but  kept 
his  furniture  and  effects  in  another  part  of 
the  house.  The  rights  of  the  parties  accrued 
while  the  Code  of  1876  was  in  force.  The 
right  of  the  homestead  claimant  was  upheld; 
but  Judge  Head  appears  to  have  been  of  the 
opinion  that  it  would  have  been  forfeited 
bad  he  not  intended  to  return  within  12 
months.  However,  the  expression  of  that 
opinion  was  not  necessary  to  a  decision  of 
that  case;  it  was  unsupported  by  authority, 
and,  so  far  as  we  are  Informed,  has  never 
been  followed,  though  the  case  has  been 
cited  to  other  points.  Judge  Stone,  to  the 
contrary,  said  in  Scaife  v.  Argall,  74  Ala. 
473,  that  the  act  made  an  exception  as  to 
actual  occupancy,  meaning  that  the  act  re- 
lieved the  exemptioner  of  the  necessity  of  an 
actual  occupancy  upon  compliance  with  its 
terms  and  conditions.  But  as  we  have  seen, 
the  owner  had  always  been  considered  as  in 
tbe  actual  occupancy  of  his  homestead  when 
he  left  it,  anlmo  revertendi,  and  without  put- 
ting it  out  of  his  power  at  any  time  to  re- 
turn and  occupy,  and  Judge  Stone,  leaving 
no  room  for  doubt  as  to  his  construction  of 
the  "leasing  clause"  of  the  act,  seems  to 
have  construed  the  act  as  a  whole  about  in 
this  fashion:  A  temporary  quitting  shall 
not  constitute  an  abandonment;  nor  shall  a 
leasing  for  a  period  of  not  more  than  12 
months  at  any  one  time,  provided  in  the  last 
case  a  declaration  is  filed,  etc.  And  in  Pol- 
lak  v.  Caldwell,  94  Ala.  140,  10  South.  266, 
he  later  said:  "We  still  hold  that  merely 
going  off  on  a  visit,  even  though  it  be  a  long 
visit,  if  there  be  nothing  else  in  the  trans- 
action, is  no  forfeiture  of  the  homestead." 
The  decisions  generally  show  that  the  right 
of  the  homestead  claimant  to  absent  himself, 
provided  only  he  intends  continuously  to  re- 
turn, has  not  been  limited  to  one  year,  or 
two.   Thomp.  Homesteads,  §  272. 

[2]  The  statute  in  its  present  form  in  the 
Code  has  still  further  enlarged  the  privileges 
of  the  owner  in  respect  to  letting  his  home- 
stead to  rent  by  removing  the  limitation  of 
12  months.  This  change  in  the  law  Is  un- 
mistakable, as  we  have  said,  and  must  be 
given  effect  It  is  in  accordance  with  the  ex- 
pressed purpose  of  the  title  of  the  act  The 
arrangement  of  the  grammatical  members 
of  the  sentence  which  constitutes  the  sec- 
tion has  also  been  changed,  and  there  have 
been  alight  changes  in  verbiage.  But  "no 
rule  of  statutory  construction  rests  upon  bet- 
ter reasoning  than  that  in  the  revision  of 
statutes,  alteration  of  phraseology,  the  omis- 
sion or  addition  of  words  will  not  necessarily 
change  the  operation  or  construction  of  for- 


:  mer  statutes.  The  language  of  the  statute  as 
:  varied,  or  the  legislative  intent  to  change  the 
i  former  statute,  must  be  clear  before  it  can 
'  be  pronounced  that  there  Is  a  change  of  such 
'  statute    in    construction    and  operation." 
Landford  v.  Dunklin,  71  Ala.  504;-  Jackson 
County  v.  Derrick,  117  Ala.  361,  23  South. 
103.   The  rule  in  construing  revisory  statutes 
I  is  that  "the  language  of  the  statute  as  revls- 
'  ed,  or  the  legislative  intent  to  change  tbe 
former  statute,  must  be  clear  before  it  can 
be  pronounced  that  there  is  a  change  of  such 
j  statute  in  construction  and  operation,"  and, 
also,  "before  the  courts  can  pronounce  that 
i  the  law  is  changed,  the  legislative  intent  to 
|  change  it  must  be  evident   Language  must 
;  be  employed  which  is  not  susceptible  of  any 
j  other  just  construction."    Lindsay  v.  U.  S. 
Savings  &  Loan  Co.,  127  Ala.  366,  28  South. 
717,  51  L.  B.  A  303;  Southern  By.  Co.  v. 
|  Smith,  163  Ala.  174,  50  South.  300.   The  re- 
arrangement in  this  case  was  made,  no 
doubt  in  an  effort  of  the  commissioner  to 
condense  the  language  and  improve  the  rhet- 
oric of  the  section.   It  is  of  no  material  con- 
sequence.  36  Cyc.  1166. 

I  [3]  Statutes  on  the  subject  of  homestead 
and  other  exemptions  have  always  received  a 
!  liberal  construction  in  furtherance  of  the 
j  humane  constitutional  and  legislative  pur- 
j  pose.  Considering  this  section  of  the  Code  in 
view  of  the  policy  elsewhere  uniformly  fol- 
lowed by  the  Legislature  and  the  courts,  and 
j  in  connection  with  the  antecedent  law,  we 
,  are  satisfied  that  it  was  not  the  intention  of 
the  statute,  in  the  form  to  which  it  has  been 
I  reduced  by  the  revisers  of  the  Code,  to  make 
the  filing  of  a  declaration  with  the  probate 
!  judge  an  indispensable  condition  upon  which 
the  owner  of  a  homestead  may  have  the  pro- 
tection of  his  exemption  during  temporary 
absences  in  which  he  intends  to  return,  and 
continuously  keeps  it  within  his  power  to  do 
so.  To  so  construe  the  statute  would  be  to 
add  to  the  burdens  of  "actual  occupants," 
while  conferring  the  benefit  of  the  exemption 
upon  lessors  whom  the  statute  brought  under 
the  protection  of  the  Constitution  with  some 
degree  of  doubtful  propriety,  for  the  right 
of  homestead  is  "conferred  to  protect  the 
roof  that  shelters,  and  cannot  be  converted 
into  a  shield  of  investments  in  lands,  from 
which  rents  and  profits  are  to  be  derived." 
Boyle  v.  Shulman,  supra.  In  a  number  of 
states  it  was  held  that  a  leasing  did  not 
work  a  forfeiture.  Thomp.  Homesteads,  | 
273.  In  this  state,  however,  judicial  decision 
had  made  it  necessary  that  the  rule  of  those 
states  should  be  adopted  by  statute,  if  at 
all;  and,  of  course,  conditions  might  be  at- 
tached. But  in  the  case  of  temporary  ab- 
sence without  more,  the  statute  did  nothing 
for  the  benefit  bf  the  homestead  owner,  un- 
less, as  was  suggested  in  Beckert  v.  Whit- 
lock,  supra,  the  filing  of  a  declaration  fur- 
nished prima  fade  evidence  of  the  owner's 
Intention  to  return  and  occupy.  On  the  oth- 
er hand,  the  letter  of  the  statute  does  not 
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deny  to  the  owner,  quitting  temporarily,  any 
privilege  he  had  previously  enjoyed.  There 
are  In  the  Code  scores  of  Instances  in  which 
the  Legislature  has  expressed  a  right  which 
already  existed.  Aside  from  the  suggestion 
of  Beckett  v.  Whltlock,  this  act  merely  states 
a  case  in  which  the  owner  who  quits  tem- 
porarily, without  leasing,  shall  not  lose  his 
exemption.  As  to  him,  the  letter  of  the  stat- 
ute declares  and  reaffirms  a  right  he  already 
had.  To  his  essential  rights  and  privileges 
it  added  nothing,  though  It  may  have  aided 
him  in  the  proof  of  them.  No  other  conclu- 
sion would  accord  with  the  policy  heretofore 
uniformly  pursued  by  the  Legislature  and 
this  court  Any  other  interpretation  would 
make  the  statute  in  its  present  shape  a  pit- 
fall and  a  nuisance  to  owners  who  may  find 
occasion  to  quit  their  homes  for  brief  periods 
without  letting  them  to  rent  We  fully  rec- 
ognize the  rule  that  the  office  of  construction 
is  to  ascertain  what  the  language  of  an  act 
means,  and  not  what  the  Legislature  may 
have  intended  apart  from  the  language  used. 
But  such  a  construction  ought  to  be  pnt  upon 
the  statute  as  will  best  answer  the  intention 
the  makers  had  in  view,  which  was,  as  we 
think  has  appeared  from  several  concurring 
considerations,  to  afford  further  protection  to 
homestead  exemptioners,  "In  some  cases," 
to  meet  the  evident  purpose  of  the  lawmak- 
ers, "the  letter  of  a  legislative  act  is  restrain- 
ed by  an  equitable  construction;  in  others 
it  Is  enlarged,  as  where  the  case  comes  with- 
in the  identical  reason  upon  which  the  law- 
maker proceeded,  not  merely  a  like  reason 
(U.  S.  v.  Freeman,  3  How.  556, 11  L.  Ed.  724); 
in  others  the  construction  is  contrary  to  the 
letter"  (Beley  v.  Naphtaly,  169  U.  S.  360,  18 
Sup.  Ct  354,  42  L.  Ed.  775).  The  opinion  we 
reach,  involves  no  Impossible  or  strained  con- 
struction of  the  statute.  On  the  contrary, 
we  think  settled  canons  of  interpretation, 
some  of  them  having  special  application  to 
exemption  laws,  lead  to  the  conclusion  that 
the  language  employed  in  the  original  statute, 
and  in  its  revision,  Intends  that  the  owner 
who  quits  his  homestead  temporarily,  with- 
out letting  it  to  rent,  does  not  forfeit  his  ex- 
emption though  he  fails  to  file  a  declaration 
of  claim. 

[4]  The  question  of  intention  in  cases  of 
this  character  Is  generally  a  question  for 
jury  decision  In  which  the  element  of  the 
lapse  of  time  during  which  the  owner  has 
remained  away  from  his  homestead  plays  a 
considerable  part,  though  it  Is  not  conclusive 
unless  prolonged  beyond  all  reason.  On  the 
evidence  in  this  case  it  was  a  question  of 
Inferential  fact  whether  appellant  in  quit- 
ting his  homestead  intended  then  and  contin- 
uously thereafter  to  return,  or  whether,  hav- 
ing no  such  intention,  he  at  any  time  prior 
to  the  levy  of  execution  abandoned,  facto  et 
animo,  and  so  forfeited,  his  right  of  home- 
stead in  the  property  in  suit   This  question, 


on  the  case  as  it  now  appears,  should  hare 
been  submitted  to  the  jury,  and  the  general 
charge  for  appellee  was  error. 
Reversed  and  remanded. 

ANDERSON,  C.  J„  and  MAYFIELD,  and 
DE  GRAFFENRI ED,  JJ.,  concur. 


BUFORD  v.  GRADBN. 
(Supreme  Court  of  Alabama.   Feb.  12,  1914.) 

1.  Master  and  Servant  (§  80*)— Breach  of 
Contract— Evidence. 

Where,  in  an  action  by  plaintiff,  a  sales- 
man, for  the  breach  of  a  contract  for  the  sale 
of  churns  and  territory,  there  was  evidence  that 
the  employer  had  sent  plaintiff  to  Texas  with 

D.  ,  another  salesman  and  placed  him  under  the 
management  and  direction  of  D.,  the  court 
properly  permitted  plaintiff  to  question  D.  as 
to  his  contract  with  the  company  for  the  sale 
of  the  churns,  since  it  tended  to  show  service 
by  plaintiff,  and  corroborated  him  in  respect  to 
what  defendant  directed  him  to  do  in  Texas. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  53  107-127;  Dec  Dig.  { 
SO.*] 

2.  Master  and  Servant  (§  80*)— Breach  of 
Contract—  Evidence. 

Where  an  employer  sent  a  salesman  to 
Texas  to  sell  churns  and  territory,  and  placed 
him  under  the  direction  and  control  of  another 
salesman.  D.,  and  ordered  D.  to  pay  his  ex- 
penses, the  court  properly  permitted  the  sales- 
man, in  an  action  for  breach  of  the  contract  in 
failing  to  pay  his  expenses,  to  show  by  D.  that 
be  never  paid  his  expenses  back  to  Alabama. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $5  107-127;  Dec.  Dig.  $ 
80.*] 

8.  Trial  (8  182*)— Requests  for  Instruc- 
tions. 

The  court  properly  refused  requests  which, 
if  given,  would  have  taken  from  the  jury  ques- 
tions which  were  questions  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  407 ;  Dec  Dig.  §  182.*] 

4.  Master  and  Servant  (§  80*) — Contract 
of  Employment — Construction. 

Where  an  employer  contracted  with  a 
salesman  to  sell  churns,  agreeing  to  pay  his  ex- 
penses, and  Bent  him  to  Texas  and  placed  him 
under  the  direction  of  another  salesman,  wheth- 
er the  salesman  could  recover  for  his  expense* 
for  a  trip  back  to  Alabama  depended  upon  tin- 
questions  of  fact  whether  the  other  salesman 
directed  him  to  return  to  Alabama,  and,  if  so. 
whether  he  had  such  authority,  and  such  ques- 
tions were  for  the  jury. 

[Ed.  Note.— For  other  Master  and 

Servant,  Cent  Dig.  §5  107-127;  Dec  Dig.  S 
80.*] 

Appeal  from  Circuit  Court  Marshall 
County;   W.  W.  Haralson,  Judge 

Action  by  John  T.  Graden  against  John  W. 
Buford.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

John  A.  Lusk  &  Son,  of  Guntersville,  and 
A.  E.  Hawkins,  of  Albertviile,  for  appellant. 

E.  O.  McCord,  of  Gadsden,  and  Thomas  E. 
Orr,  of  Albertviile,  for  appellee. 

McCLELLAN,  J.  This  is  the  third  appeal 
of  the  case.   1  Ala.  App.  668,  66  South.  77; 
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5  Ala.  App.  421,  58  South.  368.  There  is  no 
occasion  to  repeat  the  sufficient  statement  of 
the  case  there  to  be  found. 

There  is  no  merit  in  any  of  the  assign- 
ments predicated  of  rulings  on  the  admission 
of  testimony,  and  mentioned  in  brief  for  ap- 
pellant. The  contract  contemplated  the  pay- 
ment of  certain  wages  and  expenses  of  trav- 
el and  sale  of  "churns  and  territory,"  ex- 
cept half  of  the  expenses  "in  going  out." 
According  to  plaintiff's  testimony,  defend- 
ant subjected  plaintiff  .  as  defendant's 
employe,  to  the  absolute  direction  and 
control  of  Downey,  with  whom  defendant 
had  a  working  agreement  to  share  in  the 
proportion  of  one-half  in  the  sale  of  the 
"Bowling  churn,"  pending  the  perfection  of 
the  delayed  model  of  the  Moody  churn,  which 
defendant  Intended  to  sell  in  Texas,  and, 
further,  that  the  model  for  the  Moody  churn 
did  not  come  before  plaintiffs  return,  at 
Downey's  suggestion  or  direction,  to  Ala- 
bama on  a  round-trip  ticket  purchased  by 
plaintiff  with  his  own  funds.  The  plaintiff 
testified  that  defendant  directed  him  to  do 
"whatever  Downey  said  for  me  [him]  to  do." 

[1, 21  The  several  questions  to  the  witness 
Downey,  in  reference  to  the  contract  for  the 
sale  of  Bowling  churns,  were  properly  al- 
lowed, in  view  of  the  testimony,  wherefrom 
it  was  open  to  be  found  by  the  Jury  that 
defendant  had  placed  plaintiff,  his  employe, 
nnder  the  management  and  direction  of 
Downey.  All  this  testimony  tended  to  show 
service  by  plaintiff  for  defendant,  as  well 
as  to  corroborate  plaintiff  in  respect  of  his 
view  of  what  defendant  had  directed  him  to 
do  at  the  time  he  first  left  Alabama  for 
Texas.  With  Downey's  relation  to  plaintiff 
and  defendant  as  some  of  the  evidence  tends 
to  show,  it  was  manifestly  proper  to  allow 
plaintiff  to  show  by  Downey  that  Downey 
did  not  pay  his  expenses  back  to  Alabama. 

[S,  4]  The  appellant  complains  of  the  re- 
fusal of  his  charges  1  to  12,  inclusive.  None 
of  these  charges  were  erroneously  refused. 
The  authorization  of  Downey,  by  defendant, 
In  respect  of  his  control  over  plaintiff,  was 
very  broad.  But  while  this  is  true,  it  by  no 
means  followed  that  the  plaintiffs  right  to 
recover  against  defendant  was  determinable 
by  the  finding  whether  Downey  had  the 
power  to  "discharge"  plaintiff  from  defend- 
ant's service.  Whether  plaintiff  was  entitled 
to  Include  the  expense  of  the  trip  back  to 
Alabama  depended  upon  whether  the  jury 
should  conclude  that  Downey,  exercising  a 
conferred  authority,  directed  plaintiff  to  re- 
turn to  Alabama,  pending  the  arrival  of  the 
Moody  model  These  were  questions  for  the 
jury,  which  some  of  the  refused  charges 
would,  had  they  been  given,  have  taken  from 
the  jury.  The  same  observations  may  be 
made  with  reference  to  the  plaintiffs  hotel 
expenses  at  Mt.  Pleasant 
Those  charges  that  conclude  against  plain- 


tiffs right  to  recover  at  all  were  all  faulty, 
in  that  they  omitted  consideration  of  the 
plaintiffs  right  to  recover  wages  earned  and 
expenses  incurred  prior  to  his  return  to  Ala- 
bama. That  plaintiff  was  not  discharged  by 
defendant  upon  plaintiffs  return  to  Ala- 
bama and  that  defendant  did  not  regard 
his  conduct  or  action  as  in  breach  of  their 
contract,  is  strongly  manifested  by  the  facts 
and  circumstances  attending  defendant's 
subsequent  trip  to  Texas  on  which  he  car- 
ried plaintiff. 

The  judgment  is  affirmed. 

Affirmed, 

ANDERSON,  C.  J.,  and  SATRB  and  SOM- 
BRVILLE,  JJ.,  concur. 


McMAHAN  t.  BROWNE. 
(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

1.  Appeal  and  Ebbob  (|  493*)— Rbcobd— Ju- 
risdiction—Sebvicx. 

Where  notice  to  a  defendant  is  constructive 
only,  and  he  does  not  appear,  the  record  on  ap- 
peal must  show  that  the  facts  showing  a  com- 
pliance with  the  statute  we»e  proved  to  and 
found  by  the  court 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fg  2282-2284;  Dec.  Dig.  i 
493.*) 

2.  Judgment  (|  497*) — Collateral  Attack— 
Pbocess. 

On  collateral  attack,  a  general  recital  in 
judgment  entry  of  legal  notice  by  publication,  in 
an  action  against  a  nonresident  defendant  by  at- 
tachment under  Code  1907,  |  2931,  declaring 
that  the  clerk  shall  cause  notice  of  the  attach- 
ment and  levy  to  be  advertised  in  some  news- 
paper, a  copy  of  which  must  be  mailed  to  the 
defendant,  if  his  residence  is  known  or  can  be 
ascertained,  is  sufficient  although  not  reciting 
the  mailing  of  the  required  notice,  or  that  de- 
fendant's address  could  not  be  ascertained. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  937,  938;  Dec  Dig.  g|  497;*] 

Appeal  from  City  Court  of  Gadsden;  John 
H.  Disque,  Judge. 

Action  by  C.  B.  McMahan  against  N.  B. 
Browne.  A  Judgment  for  plaintiff  was  set 
aside  on  defendant's  motion,  and  plaintiff  ap- 
peals. Reversed  and  rendered. 

E.  O.  McCord,  of  Gadsden,  for  appellant. 
W.  J.  Boykln,  of  Gadsden,  for  appellee. 

SOMERVILLE,  J.  The  notice  prescrib- 
ed by  section  2931  of  the  Code  for  nonresi- 
dent defendants  in  attachment  is  that  upon 
the  return  of  the  writ  "the  clerk  shall  cause 
a  notice  of  the  attachment  and  levy  on  the 
defendant's  property  to  be  advertised,  once 
a  week  for  three  consecutive  weeks,  in  some 
newspaper,  a  copy  of  which  must  be  sent  by 
mail  to  the  defendant  if  his  residence  is 
known  or  can  be  ascertained." 

The  judgment  entry  in  this  case  is:  "On 
this  the  15th  day  of  January,  1912,  comes 
the  plaintiff  by  attorneys  and  shows  to  the 
court  that  the  defendant  Is  a  nonresident  of 
the  state  of  Alabama,  and  that  he  had  notice 
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of  the  nature  of  this  salt  and  description  of 
the  property  attached,  by  publication  In  the 
Gadsden  Evening  Journal  (a  newspaper  pub- 
lished In  Gadsden,  Etowah  county,  Alabama) 
once  a  week  for  three  (3)  consecutive  weeks, 
and  the  defendant  being  solemnly  called," 
etc.— followed  by  judgment  for  an  ascer- 
tained amount,  and  an  order  condemning  In 
due  form  the  property  attached. 

On  April  22, 1912,  on  motion  of  the  defend- 
ant then  made,  the  trial  court  set  aside  and 
annulled  this  judgment,  and  also  two  sub- 
sidiary Judgments  rendered  against  certain 
garnishees  on  February  22d  and  29th,  re- 
spectively. 

The  theory  of  the  trial  court  seems  to  have 
been  that  these  judgments  were  void  on 
their  faces  by  reason  of  the  failure  of  the 
original  judgment  entry  to 'recite,  either  that 
a  copy  of  the  publication  was  mailed  to  the 
defendant,  or  that  his  residence  was  un- 
known; and  we  infer  from  the  argument  of 
counsel  that  the  order  of  vacation  is  found- 
ed upon  the  supposed  authority  of  Wilmer- 
ding  v.  Corbln  Banking  Co.,  126  Ala.  268,  28 
South.  640. 

[1,2]  The  following  rules  are  well  estab- 
lished by  our  decisions: 

(1)  Where  the  notice  to  a  defendant  Is 
constructive  only,  and  he  does  not  appear, 
the  facts  constituting  a  compliance  with  the 
statute  must  be  proved  to  and  found  by  tbe 
court  to  have  been  done ;  and,  on  appeal,  the 
record  must  show  it  Diston  v.  Hood,  83 
Ala.  331,  3  South.  746,  citing  numerous  cases; 
White  v.  Simpson,  107  Ala.  386,  392,  18 
South.  151;  Trammell  v.  Guy,  151  Ala.  811, 
44  South.  37. 

(2)  On  collateral  attack  a  general  recital 
In  the  judgment  entry  of  legal  notice  by 
publication  is  sufficient  to  support  the  Judg- 
ment White  v.  Simpson,  107  Ala.  386,  18 
South.  151;  s.  c,  124  Ala.  238,  27  South. 
297;  Soulard  v.  Vacuum  OH  Co.,  109  Ala. 
387,  19  South.  414. 

In  Diston  v.  Hood,  83  Ala.  331,  332,  3 
South.  746,  747,  where  there  was  only  a 
general  recital  of  notice  by  publication  in 
the  Judgment  entry,  Judge  Stone  said:  "It 
would  be  much  more  satisfactory  if  the  rec- 
ord also  showed  that  a  copy  of  the  notice 
was  sent  by  mail  to  the  defendant,  or  that 
his  residence  was  unknown,  and  could  not 
be  ascertained.  This  latter  proposition  Is 
not  intended  to  be  declared  to  be  an  indis- 
pensable prerequisite;  but  the  first  Is,  under 
all  our  rulings." 

We  are  of  the  opinion  that  the  strictly 
conditional  requirement  of  mailing  a  copy 
of  the  publication  to  the  defendant  at  his 
residence  need  not  be  shown  by  the  record, 
unless  the  record  also  shows  the  existence  of 
the  condition  which  alone  demands  it,  vis.: 
That  the  residence  of  tbe  defendant  is  known 
or  ascertainable — and  this  whether  the  in- 
quiry arises  directly  or  collaterally.  The 


case  of  Wilmerding  v.  Corbln  Banking  Co., 
126  Ala.  268,  28  South.  640,  went  no  further 
than  this,  if  indeed  it  was  not  founded  pri- 
marily on  the  absence  of  a  sufficient  publica- 
tion. Certainly,  in  the  absence  of  record  evi- 
dence that  such  residence  was  known,  or 
ascertainable  from  the  record,  it  will  not  be 
affirmatively  presumed,  In  order  to  invalidate 
the  judgment  that  the  clerk  had  such  knowl- 
edge, and  disobeyed  the  mandate  of  the  stat- 
ute. 

Here  the  record  does  not  show  that  the 
residence  of  the  defendant  was  known  to 
the  clerk,  or  that  he  could  have  ascertained 
It  from  the  record,  and  there  was  no  reason 
apparent  to  the  trial  court  why  judgment 
should  not  be  rendered;  and  the  statute  does 
not  contemplate  an  Investigation  of  the  mat- 
ter by  the  court  dehors  the  record.  The  trial 
court  erred  in  annulling  the  several  judg- 
ments as  shown  by  the  transcript  and  its 
judgment  of  vacation  will  be  set  aside. 

Reversed  and  rendered. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SAYRE,  J  J.,  concur. 


JOHNSON  v.  THOMPSON. 
(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

1.  Landlord  and  Tenant  (§  79*)  —  Terms 
for  Years— "Assignment* '  or  "Sublease. 

The  distinction  between  an  assignment  of  a 
term  for  years  and  a  sublease  or  subletting  is 
that  if  the  lessee  parts  with  his  entire  interest 
in  the  term,  it  constitutes  an  assignment  and 
not  a  subletting,  although  the  transfer  is  in 
form  a  sublease:  but  if  the  lessee  reserves  to 
himself  a  reversionary  interest  In  the  term,  it 
constitutes  a  sublease,  whatever  the  form  of  the 
transfer. 

lEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  ||  235,  244-253;  Dec  Dig. 
I  79.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  566-571;  voL  8,  p.  7584;  voL  7,  p. 
6718.] 

2.  Landlord  and  Tenant  (|  246-)— Assign- 
ment—Operation. 

The  assignment  of  a  lease  or  a  sublease 
creates  the  relation  of  landlord  and  tenant  and 
between  the  lessor  and  the  assignee  or  sublessee, 
with  the  rights  and  liabilities  incident  to  the  re- 
lation, and  the  lessor  retains  as  to  him  and 
his  crops  all  the  rights,  liens,  etc,  given  to  land- 
lords by  Code,  |  4734. 

(Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  f§  991-1002;  Dec  Dig.  I 
246.*] 

3.  Landlord  and  Tenant  (|  245*)— Land- 
lord's  Lien— Advances  to  Tenant. 

Under  Code  1907.  8  4784,  giving  landlords 
a  lien  for  advances  of  money  for  preparing  the 
ground  for  cultivation,  a  landlord  had  a  lien 
for  money  advanced  for  taking  up  a  mortgage 
on  his  tenant's  mule;  and  it  was  immaterial 
that  he  took  a  transfer  of  the  mortgage  to 
himself,  so  long  as  he  did  not  elect  to  satisfy 
his  claim  out  of  the  mortgage  security. 

(Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |§  988-990;  Dec  Dig.  I 
245.  •] 
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4.  Landlord  and  Tenant  (J  264*)— Law  — 

Waiver. 

A  landlord,  haying  &  lien  for  money  advanc- 
ed for  taking  np  a  mortgage  on  his  tenant's 
male,  by  taking  and  retaining  Bach  security  did 
not  impliedly  waive  his  lien. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  986,  1034-1044;  Dec 
Dig.  |  254.*] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; D.  W.  Speake,  Judge. 

Conversion  by  J.  T. .  Thompson  against  L. 
EL  Johnson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Plaintiff  sued  the  defendant  in  an  action 
on  the  case  for  the  conversion  of  certain  cot- 
ton, upon  which  plaintiff  claimed  a  lien  for 
rent  and  advances  for  the  year  1911,  as  land- 
lord of  Clarence  Hendrix,  who  grew  the 
cotton  on  the  rented  premises.  The  evidence 
for  plaintiff  tended  to  show  that  be  leased 
the  particular  lands  to  Clarence  Hendrix, 
and  made  advances  to  him.  The  defendant's 
evidence  tended  to  show  that  plaintiff  leased 
the  land  to  Enoch  Hendrix,  who  In  turn 
leased  it  to  his  son,  Clarence  Hendriz.  The 
land  In  question  was  a  separate  and  distinct 
tract  known  as  the  Baker  field,  and  it  was 
leased  by  plaintiff  for  a  separate  and  distinct 
rental  of  $50.  According  to  the  testimony  of 
Enoch  and  Clarence  Hendrix,  Enoch  re- 
leased the  entire  tract  to  Clarence  for  a  year 
tor  $50.  According  to  the  testimony  of 
plaintiff,  his  claim  for  advances  included  an 
item  of  $60  for  money  paid  by  him  on  a  mort- 
gage given  by  Clarence  Hendrix  to  a  third 
party,  and  covering  a  mule  which  Clarence 
was  then  using  In  the  cultivation  of  the  crop. 
The  mortgage  was  overdue,  and  at  Clarence's 
request,  plaintiff  paid  the  balance  due  on  it, 
to  the  mortgagee,  and  had  the  mortgage 
transferred  to  himself. 

The  trial  court  refused  to  give  the  follow- 
ing charges  requested  by  defendant: 

"(1)  If  you  believe  from  the  evidence  that 
Thompson  rented  the  Baker  field  to  Enoch 
Hendrix,  and  not  to  Clarence  Hendrix, 
then  plaintiff  cannot  recover,  notwithstand- 
ing Thompson  may  have  furnished  said 
Clarence  Hendrix. 

"(2)  I  charge  you  that  Thompson  would 
not  have  a  lien  for  the  money  paid  Holmes 
for  the  mortgage." 

R.  E.  Smith  and  Douglass  Taylor,  both  of 
Huntsville,  for  appellant.  Betts  &  Betts,  of 
Huntsville,  for  appellee. 

80MERVILLB,  J.  The  two  questions  pre- 
sented for  review  are  comprehended  In  .the 
•pedal  charges  requested  by  and  refused  to 
defendant. 

Conceding,  without  deciding,  that  a  land- 
lord has  no  lien  upon  the  crops  of  a  subten- 
ant for  advances  made  directly  to  him,  and 
that  plaintiff  could  not  recover  In  this  case 
unless  he  were  the  landlord  of  Clarence  Hen- 
drix during  the  time  the  advances  were  made 


to  him,  defendant  was  nevertheless  not  en- 
titled to  an  Instruction  denying  plaintiff's 
right  to  recover  unless  he  had  rented  the  land 
to  Clarence  Hendrix,  or  if  he  had  rented  it 
to  Enoch  Hendrix,  for  the  year  1911.  The 
undisputed  evidence  shows  either  that  plain- 
tiff rented  to  Clarence  directly,  or  else  that, 
having  rented  to  Enoch,  the  latter  in  turn 
rented  the  entire  tract  for  the  whole  term 
to  Clarence. 

[1]  "There  is  a  well-defined  distinction  be- 
tween the  assignment  of  a  term  for  years  and 
a  sublease  or  underletting.  •  •  *  Gener- 
ally speaking,  if  the  lessee  parts  with  his 
entire  interest  In  the  term,  it  constitutes  an 
assignment  and  not  a  subletting,  although 
the  instrument  of  transfer  Is  in  form  a  sub- 
lease ;  but  if  the  lessee  reserves  to  himself  a 
reversionary  Interest  in  the  term,  It  consti- 
tutes a  sublease,  whatever  the  form  of  the 
instrument  of  transfer."  24  Cyc.  974,  c,  and 
cases  cited;  note  to  Washington  Nat  Gas 
Co.  v.  Johnson,  10  Am.  St  Rep.  567,  citing 
and  discussing  numerous  authorities ;  Sexton 
v.  Chicago  Storage  Co.,  129  111.  818,  21  N.  E. 
920,  16  Am.  St  Rep.  274. 

[2]  "The  assignment  of  a  lease  creates  the 
relation  of  landlord  and  tenant  between  the 
assignee  and  the  lessor,  and  the  rights  and 
liabilities  of  those  parties  are  such  as  are 
Incident  to  that  relation."   24  Cyc  979,  4,  a. 

These  principles  are  well  settled,  and  from 
them  it  results  that  plaintiff  was  the  land- 
lord of  Clarence  Hendrix,  whichever  way 
the  latter  acquired  the  leasehold  estate,  and 
it  follows,  of  course,  that  plaintiff  acquired 
as  to  him  and  his  crops  all  the  rights  given  to 
landlords  by  section  4734  of  the  Code. 

[3, 4]  We  entertain  no  doubt  but  that  the 
money  advanced  by  plaintiff  for  taking  up 
the  mortgage  on  his  tenant's  mule  may  come 
within  the  terms  of  the  statute  creating  a  lieu 
for  advances.  Donaldson  v.  Wilkerson,  170 
Ala.  507,  54  South.  234.  It  can  make  no 
material  difference  that  the  landlord  took  the 
precaution  of  taking  a  transfer  of  the  mort- 
gage to  himself,  so  long  as  it  does  not  appear 
that  he  ever  elected  to  satisfy  his  claim  .out 
of  the  mortgage  security.  Certainly,  the  re- 
tention of  that  security  was  not  an  implied 
waiver  of  his  landlord's  lien. 

There  being  no  error  apparent  on  the  rec- 
ord, the  judgment  will  be  affirmed. 

Affirmed 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SAYRE,  JJ.,  concur. 


JUSTICE  v.  HOPKINS. 
(Supreme  Court  of  Alabama.    Dec  18,  1918. 

Rehearing  Denied  Feb.  12,  1914.) 
Ejectment  (f  109*)— Tbial— Instructions. 

Where,  in  ejectment  plaintiff  claimed  under 
a  deed  from  defendant  which  defendant  claim- 
ed was  never  delivered,  though  admitting  signing 
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and  acknowledging  It  and  having  it  recorded, 
and  the  evidence  ai  to  the  delivery  was  in  dis- 
pute, it  was  error  for  the  court  to  give  the  af- 
firmative charge  for  plaintiff;  but  the  caBe 
should  have  been  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  |  312 ;  Dec  Dig.  §  109.*] 

Appeal  from  Circuit  Court,  Elmore  Coun- 
ty ;  W.  W.  Pearson,  Judge. 

Ejectment  by  M.  J.  Hopkins  against  J.  H. 
Justice.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  remanded. 

Plaintiff  claims  through  deeds  from  J.  H. 
Justice  and  wife  to  Ida  Justice,  from  Ida 
Justice  to  J.  C.  McKenzle,  and  from  Mc- 
Kenzle  to  plaintiff.  The  defendant  claims  in 
his  own  right,  on  the  theory  that,  while  he 
had  prepared  and  had  recorded  a  deed  to  his 
daughter,  Ida  Justice,  the  deed  was  never  de- 
livered to  his  daughter,  nor  had  he  author- 
ized any  one  else  to  do  so,  and  that  he  had 
been  living  on  the  land  83  years,  tip  to  a  cer- 
tain time.  The  evidence  was  In  conflict  as 
to  how  the  deed  came  into  the  possession  of 
Ida  Justice,  and  as  to  whether  It  had  ever 
been  delivered  by  the  grantee. 

H.  J.  Lancaster  and  George  F.  Smoot,  both 
of  Wetumpka,  for  appellant  Jv  M.  Holly 
and  Frank  W.  Lull,  both  of  Wetumpka,  for 
appellee. 

MAYFIELD,  J.  This  Is  a  statutory  action 
in  the  nature  of  ejectment  The  trial  court 
gave  the  affirmative  charge  for  the  plaintiff. 
The  correctness  of  this  ruling  is  the  basis  of 
all  errors  assigned. 

Whether  this  ruling  was  right  or  wrong  de- 
pends upon  the  question  whether  or  not  the 
delivery  of  a  deed  from  the  appellant  (the 
defendant  below)  to  his  daughter  was  proven 
without  dispute.  If  the  delivery  of  this  deed 
was  proven  without  dispute,  the  trial  court 
properly  gave  the  affirmative  charge  for  the 
plaintiff;  but  if  the  delivery  thereof,  under 
the  evidence  in  this  case,  was  a  question  of 
fact  to  be  found  by  the  Jury,  then,  of  course, 
it  was  error  to  direct  a  verdict  for  the  plain- 
tiff, because,  unless  this  deed  was  delivered, 
the  plaintiff  showed  no  title  against  the  de- 
fendant 

It  is  conceded  that  if  this  deed  was  deliv- 
ered, the  title  to  the  land  in  question  had 
passed  out  of  the  defendant  and  Into  the 
plaintiff  by  other  mesne  conveyances.  The 
evidence  was  without  dispute  that  the  de- 
fendant and  his  wife  signed  and  acknowl- 
edged the  deed  in  question,  and  that  the  de- 
fendant the  grantor,  sent  It  to  the  probate 
office  to  be  recorded,  and  that  it  was  so  re- 
corded at  his  request  and  thereafter  return- 
ed to  him  according  to  his  request  and  in- 
structions. 

Whether  the  deed,  at  any  time,  ever  passed 
from  under  his  control,  and  into  the  hands, 
or  under  the  control,  of  his  daughter,  the 
grantee,  was,  as  we  read  the  evidence,  in  dis- 
pute.   While  there  was  abundant  evidence 


from  which  the  jury  could  infer  a  delivery  to 
the  grantee  by  the  grantor,  there  was  also 
evidence,  if  believed,  from  which  they  might 
find  that  there  was,  in  fact  no  such  delivery. 
There  was  evidence  which,  if  believed  by  the 
jury,  rebutted  the  prima  facie  case  made  out, 
by  showing  that  the  deed  was  signed  and 
acknowledged  by  the  grantor,  and  was  re- 
corded at  his  request  It  was  error,  there- 
fore, to  take  the  question  of  delivery  from 
the  Jury. 
Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
DE  GRAFFENRI  ED,  JJ.,  concur. 


LITTLE  v.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  Alabama.    Nov.  20,  1913. 
Rehearing  Denied  Feb.  12,  1014.) 

Tbugraphs  and  Telephones  (§  06*)— Ac- 
tion fob  Damages— Sufficiency  op  Evi- 
dence. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  death  message,  evi- 
dence held  to  show  that  the  message  was  de- 
livered in  ample  time  for  plaintiff  to  have  at- 
tended the  funeral,  if  he  had  used  ordinary  dil- 
igence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  g§  61-63 ;  Dec.  Dig. 
§  06.*] 

Appeal  from  Circuit  Court,  Lauderdale 
County;  C.  P.  Almon,  Judge. 

Action  by  John  C.  Little  against  the  West- 
ern Union  Telegraph  Company.  From  a 
judgment  for  defendant  plaintiff  appeals- 
Affirmed. 

Paul  Hodges,  of  Florence,  for  appellant 
George  P.  Jones,  of  Florence,  for  appellee. 

MAYFIELD,  J.  This  action  was  to  recov- 
er damages,  on  account  of  delay  in  the  trans- 
mission and  delivery  of  a  telegraphic  death 
message  which  was  in  words  and  figures  as 
follows:  "To  John  C.  Little,  Florence,  Ala. 
Ed  Little  died  three  o'clock  to-day,  funeral 
to-morrow,  Tuscumbla,  eleven  thirty,  remains 
arrive  in  News  Boy.  Ben  Little."  The  mes- 
sage was  sent  from  Birmingham,  Ala.,  via 
Nashville,  Tenn.  The  sender,  the  sendee,  and 
the  deceased  were  brothers.  The  message  was 
given  to  the  sending  office,  at  Birmingham, 
Ala.,  at  7:55  p.  m.,  March  4,  1011.  It  was 
received  at  or  telegraphed  to,  the  delivery  of- 
fice, Florence,  Ala.,  at  0:15  a.  m.,  March  5, 
1011,  and  delivered  to  the  sendee  by  a  mes- 
senger boy  15  minutes  thereafter. 

It  was  shown  that  the  office  hours  of  the 
telegraph  company,  at  Florence,  were  from  6 
a.  m.  to  8  p.  m.,  with  an  hour's  Intermission, 
from  12  m.  to  1  p.  m.,  for  dinner,  and  the 
same  period,  from  6  to  7  p.  m.,  for  supper,  on 
week  days,  and  that  on  Sunday  the  office 
hours  were  from  0  to  10  In  the  forenoon  and 
from  4  to  6  In  the  afternoon.    The  4th  of 
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March,  1911,  was  Saturday,  and  the  5th — the 
day  the  message  was  received  at  Florence — 
was  Sunday.  It  was  shown  that  under  these 
roles  of  the  company  as  to  office  hours,  and 
the  necessary  conditions  as  to  the  method 
of  sending  the  telegraphic  message  and  as  to 
its  routing — that  is,  via  Nashville — it  was 
for  all  practical  purposes,  impossible  for  the 
message  to  have  reached  Florence  on  Satur- 
day night  before  the  office  there  was  closed ; 
and  it  was  further  shown  that  the  message 
was  delivered  within  30  minutes  after  the 
office  was  opened  on  Sunday  morning,  which 
was  two  hours  prior  to  the  time  announced 
by  the  message  as  the  hour  for  the  funeral 
at  Tuscumbia.  Tuscumbia  was  shown  to  be 
from  five  to  eight  miles  distant— the  differ- 
ence being  due  to  the  route  traveled,  whether 
by  rail  or  by  dirt  road;  the  usual  agency 
of  travel  between  the  two  cities  being  electric 
street  cars  and  the  time  of  transit  being, 
practically  speaking,  an  hour.  The  evidence, 
for  all  practical  purposes,  may  be  said  to 
be  without  dispute,  though  there  were,  as  in 
all  cases  where  a  number  of  witnesses  are 
examined  and  cross-examined,  some  uncer- 
tainties, discrepancies,  and  differences  as  to 
minutiae.  That  the  trial  court  so  considered 
and  treated  the  evidence  is  shown  by  the  fact 
that  the  general  affirmative  charge  was  given 
for  the  defendant,  as  was  requested  in  writ- 
ing. 

The  correctness  of  this  ruling  of  the  trial 
court  presents,  of  course,  the  material  ques- 
tion for  decision  on  this  appeal.  While  there 
are  other  assignments,  yet,  if  this  ruling  was 
correct,  under  the  view  we  take  of  the  case, 
any  possible  errors  were  necessarily  harm- 
less, for  the  reason  that  this  ruling  should 
have  been  the  same,  even  though  all  the  oth- 
ers complained  of  had  been  in  appellant's 
favor.  We  think  the  undisputed  evidence 
shows  that  the  message  was  delivered  in  am- 
ple time  for  the  plaintiff  to  have  attended 
the  funeral  of  his  brother,  if  he  had  used 
ordinary  diligence,  and  that  all  the  evidence 
shows  this,  even  that  of  his  own.  Though, 
of  course,  he  does  not  admit  it  in  express 
terms,  it  appears  with  reasonable  certainty 
from  what  he  does  say. 

A  material  allegation  was  that  on  account 
of  the  delay  in  the  delivery  of  the  mes- 
sage the  plaintiff  was  deprived  of  the  oppor- 
tunity of  attending  the  funeral  of  his  broth- 
er; that  after  receiving  the  message,  which 
was  shown  to  have  been  at  9:30  a.  m.  on  the 
day  of  the  funeral,  he  made  every  effort  to 
attend  the  funeral,  by  taking  the  quickest 
means  of  transportation  that  were  afforded 
between  the  two  cities  of  Florence  and  Tus- 
cumbia. We  are  of  the  opinion,  not  only  that 
the  plaintiff  failed  to  prove  this  allegation, 
but  that  in  the  light  of  all  the  evidence  it 
was  affirmatively  disproven;  that  it  was 
shown  that  the  plaintiff  could  and  would 
have  arrived  at  Tuscumbia  in  time  for  the 


funeral  if  he  had  exercised  ordinary  dili- 
gence, and  taken  advantage  of  the  "quickest 
means  of  transportation  afforded  between  the 
cities,"  as  he  alleged  he  did.  All  the  evi- 
dence—even that  of  the  plaintiff— shows  that 
an  hour  and  a  half  was  ample  time  to  make 
the  trip  from  Florence  to  Tuscumbia,  and 
that  plaintiff  had  this  much  time. 

There  are  other  theories  upon  which  this 
charge  was  properly  given  in  this  case ;  but 
it  is  unnecessary  to  state  them  or  to  discuss 
them. 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
DE  GRAFFENRIED,  JJ.,  concur. 


HARRIS  v.  A.  J.  SPENCER  LUMBER  CO., 
INC. 

(Supreme  Court  of  Alabama.   Feb.  12,  1914.) 

1.  Death  (§  15m)— Mi  nob  Child— Right  to 
SUE. 

Where  a  father  sued  in  his  individual  ca- 
pacity and  not  as  administrator  for  the  wrong- 
ful killing  of  his  minor  son,  his  action  was  bas- 
ed on  Code  1907,  f  2486,  expressly  authorizing 
such  action,  and  not  under  Employers'  Liabil- 
ity Act  (Code  1907,  §5  3910-3912},  under  which 
such  action  can  alone  oe  brought  by  an  adminis- 
trator, and  hence  the  fathers  right  to  recover 
is  limited  by  the  rights  of  the  son  to  recover 
for  injuries  had  he  survived. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  17;  Dec  Dig.  §  lS^T 

2.  Parent  and  Child  (8  7* )— Injuries  to 
Servant— Minob  Employe— Assumed  Risk. 

Where  a  minor  is  employed  with  the  con- 
sent of  his  parent  and  is  of  sufficient  judgment 
and  discretion  to  comprehend  and  guard  against 
the  dangers  incident  to  his  employment,  when 
fully  explained  to  him,  both  he  and  his  father 
assume  all  the  risks  incident  to  the  service,  and 
neither  can  recover  against  the  employer  for  an 
injury  resulting  to  the  son  from  the  negligence 
of  a  fellow  servant  in  and  about  the  common 
service. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  §5  72,  86-S9 ;  Dec.  Dig.  §  7.*] 

3.  Master  and  Servant  (§  198*) — Death  or 
Servant— Fellow  Servants. 

Where  plaintiff's  minor  son  was  employed 
to  assist  in  loading  and  unloading  one  of  de- 
fendant's log  trains,  and  in  the  performance  of 
such  service  was  required  to  ride  back  and  forth 
on  the  train,  and  while  so  doing  was  killed  by 
jumping  from  the  train  to  escape  steam  from 
the  boiler  due  to  the  blowing  out  of  the  mud 
valve,  caused  by  the  negligence  of  the  engineer, 
decedent  and  the  engineer  were  fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §8  493-514;  Dec.  Dig.  § 
198.*] 

Appeal  from  Circuit  Court,  Choctaw  Coun- 
ty; John  T.  Lackland,  Judge. 

Action  by  Ben  Harris,  Sr.,  against  the  A. 
J.  Spencer  Lumber  Company,  Incorporated, 
for  damages  for  the  death  of  his  minor  son. 
Demurrers  sustained  to  the  complaint,  and 
plaintiff  declining  to  plead  further,  his  cause 
was  dismissed  and  he  appeals.  Affirmed. 

The  complaint  is  as  follows:  "Plain tiff 
claims  of  defendant  the  sum  of  $4,000,  for 
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the  unlawful  act  of  causing  the  death  of  Ben 
Harris,  Jr.,  In  that,  on,  to  wit,  at  the  time  of 
said  unlawful  act,  causing  the  death  of  said 
Ben  Harris,  Jr.,  and  since,  during  the  year 
1911,  defendant  was  engaged  in  the  business 
of  logging,  and  as  a  means  of  the  transporta- 
tion of  said  logs  from  the  forest  where  they 
were  cut  to  the  Bigbee  river,  in  which  they 
were  thrown  for  further  transportation  by 
water,  ran  what  is  known  as  a  logging  train, 
consisting  of  cars  on  which  said  logs  were 
hauled,  to  which  was  attached  a  steam  loco- 
motive to  pull  said  cars  from  said  forest 
to  the  said  river,  and  Ben  Harris,  Jr.,  a  son 
of  plaintiff,  and  who  was  a  minor,  was  em- 
ployed by  defendant  as  one  of  its  servants 
to  aid  in  placing  the  logs  on  said  cars,  and, 
when  transported  to  the  river  bank,  to  aid 
in  throwing  said  logs  into  the  river,  and  in 
performing  said  service,  he  had  to  ride  back 
and  forth  on  said  log  train.  On  the  13th  day 
of  June,  1911,  after  said  train  had  been  load- 
ed with  logs,  and  started  back  to  the  river 
to  unload  the  same,  while  sitting  in  or  near 
the  cab  adjoining  the  engine,  the  place  where 
he,  of  right,  had  to  be  in  performing  his  said 
duties  as  said  servant  of  defendant,  and  un- 
der his  employment  by  him  for  said  servic- 
es, and  whilst  said  train  was  on  its  transit 
to  its  destination  on  said  river,  the  cars 
which  were  drawn  by  the  locomotive  attach- 
ed thereto,  the  engineer  who  was  employed 
by  defendant  to  run  the  same,  by  an  unrea- 
sonable act  in  controlling  said  engine,  caused 
the  mud  valve  to  be  blown  out  of  the  boiler 
of  the  engine,  through  which  a  large  volume 
of  steam  came  therefrom,  burning  or  scald- 
ing severely  the  face  of  said  Ben  Harris, 
Jr.,  and  that  in  making  an  effort  to  get  out 
of  reach  of  said  steam,  and  being  blinded 
thereby,  he  jumped  off  of  said  locomotive  and 
was  killed."  The  second  count  alleges  the 
same  state  of  facts  except  it  is  alleged  that 
the  act  of  the  engineer  was  unreasonable  and 
wanton.  The  demurrers  raise  the  question 
that  complainant  falls  to  show  any  duty 
which  defendant  owed  the  plaintiff,  or  Ben 
Harris,  Jr.,  or  its  breach  by  defendant,  its 
servants  or  agents;  it  is  not  shown  what  the 
unreasonable  act  of  the  engineer  was;  and 
because  It  falls  to  show  the  breach  of  any 
duty  owing  the  plaintiff  or  his  son. 

W.  F.  Glover,  of  Butler,  for  appellant 
Stevens,  McCorvey  ft  Dean,  of  Mobile,  for 
appellee. 

SAYRE,  J.  [1-3]  Appellant  sued  to  recover 
damages  for  the  wrongful  death  of  his  minor 
son,  alleged  to  have  been  caused  while  de- 
ceased was  in  the  employment  of  defendant 
Appellant  did  not  sue  as  administrator,  and 
necessarily  his  action,  brought  in  his  capacity 
as  parent  of  the  deceased,  was  under  section 
2485  of  the  Code,  for  an  administrator  alone 
can  sue  under  the  Employer's  Liability  Law, 
sections  3910-3912  of  the  Code,  whereas  a 
parent  as  such,  is  limited,  in  the  case  of  his 


child's  death,  to  an  action  under  section  2485. 
Proceeding  by  virtue  of  section  2485,  plaintiff 
could  have  no  help  from  the  Employer's  Law, 
and  could  recover  only  in  case  the  son  might 
have  maintained  an  action  at  the  common 
law  had  his  injuries  not  resulted  fatally. 
But  while  plaintiff,  suing  as  parent  could 
proceed  only  by  authority  of  section  2485,  in 
framing  his  complaint  he  stated  a  case  in 
which  he  was  affected  by  what  would  have 
been  the  son's  disability  at  the  common  law. 
He  averred  in  effect  that  his  son,  while  act- 
ing within  the  line  and  scope  of  his  employ- 
ment which  required  him  to  be  upon  a  log- 
ging  train    operated   by   defendant  was 
brought  to  his  death  by  the  negligence  or 
wanton  wrong  -of  the  engineer  employed  by 
defendant  to  operate  the  train,  the  engineer 
also  being  engaged  at  the  time  in  the  per- 
formance of  his  duty  under  his  employment. 
It  was  averred,  further,  that  plaintiff's  de- 
ceased son  was  a  minor,  but  the  complaint  Is 
otherwise  silent  as  to  his  age,  nor  is  it  al- 
leged that  his  employment  was  without  plain- 
tiff's consent  On  these  averments  and  these 
silences  of  the  complaint  it  must  be  assum- 
ed, in  the  consideration  of  defendant's  de- 
murrer, that  deceased  was  lawfully  employed 
by  defendant  with  plaintiff's  consent  and 
that  he  was  over  the  age  of  14  years,  and 
prima  fade  of  sufficient  judgment  and  dis- 
cretion to  comprehend  and  guard  against 
the  dangers  incident  to  his  employment 
when   fully  explained  to   him,   for,  had 
the  facts  been  otherwise,  they  would  have 
been  so  laid  in  the  complaint  "The  author- 
ities are  uniform  at  common  law  to  the  prop- 
osition that  by  such  a  contract  both  the  son 
and  the  father  assume  all  the  risks  incident 
to  the  service,  and  that  neither  can  recover 
against  the  employer  for  any  injury  resulting 
to  the  employ^  from  the  negligence  of  a  co- 
employG  In  and  about  the  common  service." 
Lovell  v.  De  Bardeleben  Coal  ft  Iron  Co.,  90 
Ala.  18,  7  South.  756.  As  appears  in  the  com- 
plaint it  had  been  the  duty  of  deceased  un- 
der his  employment  to  aid  in  placing  logs 
upon  the  train  in  the  forest  where  they  were 
cut  and,  when  they  had  been  transported 
to  the  river,  to  aid  in  throwing  them  into  the 
river,  and  in  performing  these  services  it 
was  necessary  for  him  to  ride  back  and  forth 
on  the  train.    There  is  no  reason  to  doubt 
that  deceased  was  brought  by  his  employment 
Into  such  close  relation  with  the  operation 
of  the  railroad  or  logging  road  that  danger 
therefrom  constituted  an  ordinary  danger 
of  the  service  in  which,  he  was  engaged,  and 
that  he  was  in  consequence  a  fellow  servant 
with  the  engineer.   Boggs  v.  Ala.  ConsoL  C 
ft  I.  Co.,  167  Ala.  251,  52  South.  878, 140  Am. 
St  Rep.  28;  M.  &  O.  R.  R.  Co.  v.  Thomas,  42 
Ala.  672;  M.  ft  M.  R.  R.  Co.  v.  Smith,  59  Ala. 
245.    The  foregoing  principles  have  been 
maintained  and  demonstrated  in  our  cases, 
and  it  results  that  the  demurrer  to  the  com- 
plaint was  propely  sustained.  Lovell  v.  De 
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Bardeleben  Co.,  sapra ;  Harris  v.  McNamara, 
97  Ala.  181,  12  South.  103;  Woodward  Iron 
Co.  v.  Cook,  124  Ala.  349,  27  South.  456; 
Hull  t.  Wimberly  &  Thomas  Hdw.  Co.,  50 
South.  568. 

The  Judgment  entry  recites  that,  after  the 
demurrer  was  sustained  to  the  complaint, 
plaintiff  declined  to  amend  his  complaint 
Thereafter  nothing  was  left  to  the  court  but 
to  administer  the  coup  de  grace  to  plaintiff's 
case.  The  court  might  have  rendered  a  Judg- 
ment for  the  defendant  as  upon  the  merits, 
and  this  would  have  been  the  proper  course, 
but  plaintiff  (appellant)  is  in  no  position  to 
complain  that  his  case  was  merely  dismissed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


GARNETT  v.  PARRY  MFG.  CO. 

(Supreme  Court  of  Alabama.    Nov.  20,  1913. 
Rehearing  Denied  Feb.  12,  1914.) 

L  Appeal  ano  Ebbob  (|  257*)— Review  — 

Pbbsumptions— Pleadings. 

Where  no  exception  waa  reserved  to  the 
action  of  the  court  in  requiring  the  parties  to 
go  to  trial  upon  plaintiffs  complaint  in  assump- 
sit and  defendant's  plea  of  the  general  issue, 
with  leave  to  give  in  evidence  any  matters  of 
defense  the  same  as  if  properly  pleaded,  the  case 
will  be  treated  on  appeal  as  if  there  were  appro- 
priate pleas  setting  up  every  defense  to  which 
the  evidence  was  applicable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  1494-1497;  Dec  Dig.  | 
257.*] 

2  Salks  (I  363*) — Actions  fob  Pbicb— Ques- 
tion FOB  JUBT. 

In  an  action  upon  the  common  counts  to  re- 
cover for  a  dray  sold  and  delivered  to  defend- 
ant a  merchant  where  there  waa  a  controversy 
after  the  receipt  of  the  dray  aa  to  its  fitness  for 
the  work  intended,  whether  an  agent  whom 
plaintiff  sent  to  adjust  the  matter  made  a  new 
contract  with  plaintiff,  and,  if  so,  the  terms  of 
the  contract  was  a  question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |  1064;  Dec.  Dig.  8  363.*] 

3.  Pbinotpal  and  Agent  (§  103*)— Powebs  of 
Agent— Implied  ob  Apparent  Authority. 
Where,  after  the  receipt  of  a  dray  by  a 
purchaser,  a  merchant  there  was  a  controversy 
as  to  the  fitness  of  the  dray  for  the  work  in- 
tended, and  the  seller  sent  its  agent  "to  adjust 
the  matter,"  as  stated  in  its  letter  to  the  pur- 
chaser, the  agent  had  apparent  authority  to 
make  a  new  contract  with  the  purchaser,  agree- 
ing that,  if  the  dray  would  not  carry  5,000 
pounds,  he  would  not  have  to  pay  for  it 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §§  278-293,  353-359,  367; 
Dec  Dig.  S  103.  •] 

Appeal  from  Circuit  Court  Morgan  Coun- 
ty; D.  W.  Speake,  Judge. 

Assumpsit  by  the  Parry  Manufacturing 
Company  against  W.  W.  Garnett  for  the  price 
of  a  dray.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded. 

Wert  &  Lynne,  of  Decatur,  for  appellant 
E.  W.  Godbey,  of  Decatur,  for  appellee. 


DE  GRAFFENRIED,  J.  [1]  In  this  case 
the  bill  of  exceptions  contains  the  following : 
"After  some  time  had  been  devoted  to  the 
settlement  of  pleadings,  and  while  the  plead- 
ings still  remained  unsettled,  the  court  re- 
quired the  plaintiff  and  defendant  to  go  to 
trial  on  the  plaintiff's  complaint  and  the  de- 
fendant's plea  of  the  general  Issue,  with 
leave  to  give  In  evidence  any  matters  of  de- 
fense, special  or  otherwise,  if  a  good  defense 
to  plaintiff's  cause  of  action  the  same  as  if 
specially  and  properly  pleaded." 

No  exception  appears  to  have  been  reserved 
by  any  of  the  parties  to  the  above  ruling  of 
the  court  and  we  therefore  take  It  that  in 
this  case,  the  gap,  in  so  far  as  the  pleadings 
were  concerned,  was  entirely  let  down  by 
consent  of  parties;  and  we  will  treat  the  case 
as  if  there  had  been  appropriate  pleas  setting 
up  every  defense  to  which  the  evidence  in  the 
case  can  be  held  to  be  applicable.  Converse 
Bridge  Co.  v.  Collins,  119  Ala.  534,  24  South. 
561. 

[2]  (1)  There  was  evidence  tending  to  show 
that  the  Parry  Manufacturing  Company  sold 
to.W.  W.  Garnett  a  dray,  for  which  Garnett 
agreed  to  pay  the  sum  of  $92.50.  There  was 
also  evidence  tending  to  show  that  when  the 
dray  was  ordered,  and  before  it  was  deliv- 
ered, the  parties,  by  writing,  determined  the 
specifications  of  the  dray,  and  that  in  said 
writing,  the  Parry  Manufacturing  Company, 
by  a  special  warranty,  guaranteed  each  part 
of  the  dray  to  last  for  one  year,  with  the  un- 
derstanding that  if  any  part  of  it  broke  or 
proved  defective  during  said  year,  the  broken 
or  defective  part  should  be  returned  to  said 
manufacturing  company,  and  a  duplicate  of 
such  broken  or  defective  part  would  then  be 
sent  to  Garnett  to  replace  such  broken  or  de- 
fective part  The  evidence  further  shows 
that  shortly  after  the  making  of  the  said 
agreement  the  said  dray  was  shipped  to,  and 
received  by,  the  said  Garnett  The  evidence 
further  tends  to  show  that  upon  the  receipt 
of  the  dray,  Garnett  at  once  wrote  the  manu- 
facturing company  that  the  dray  was  not  the 
dray  ordered  by  him,  and  asking  what  the 
company  desired  him  to  do  with  the  dray.  We 
quote  the  following  from  the  evidence  of  Gar- 
nett on  the  subject:  "After  receiving  the 
dray  and  unpacking  it  and  looking  at  it  it 
was  not  what  we  bought  and  I  so  wrote 
them,  and  that  It  was  not  satisfactory,  at  all, 
and  wanted  to  know  of  them  what  I  should 
do  with  it  I  think  that  was  about  the  sub- 
stance of  the  letter.  I  wanted  to  know  what 
I  should  do  with  it — return  it  or  keep  it  and 
try  to  use  it" 

Without  regard  to  the  question  as  to  wheth- 
er the  dray  was  or  was  not  the  dray  which 
Garnett  ordered,  Garnett  testified  as  above 
stated,  and  he  further  testified  that  from  that 
time  until  December  2,  1909,  he  and  the  said 
manufacturing  company  were  writing  to  each 
other  with  reference  to  alleged  defects  in 


•Tor  other  cues  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rop'r  Indexes 
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the  dray,  and  that  on  December  2,  1909,  the 
following  letter  was  written  to  him  by  the 
said  manufacturing  company:  "Mr.  W.  W. 
Garnett  Decatur,  Ala.— Dear  Sir:  We  have 
your  letter  regarding  the  dray,  and  as  our 
Mr.  Davis  will  be  near  your  place  Saturday 
of  this  week,  will  have  him  call  upon  you. 
We  trust  he  will  be  able  to  adjust  this  matter 
satisfactorily  with  you.  Tours  truly,  Parry 
Manufacturing  Co."  Garnett  further  testified 
that,  shortly  after  he  received  the  above  let- 
ter, the  said  Davis  called  on  him  with  refer- 
ence to  the  dray,  and,  to  again  quote  the  lan- 
guage of  Garnett  while  on  the  stand  as  a 
witness,  that:  "We  went  back  to  the  office 
and  talked  the  matter  over,  and  he  said  that 
dray  was  sufficient  to  do  anything  that  we 
wanted  with  it,  and  said:  'Load  it;  if  you 
want  to  put  5,000  pounds  on  it,  put  it  on, 
and,  if  it  don't  hold  it,  you  don't  have  to  pay 
for  it  *  •  * '  He  told  us  not  to  return 
the  wagon,  and  to  use  it,  and,  if  it  broke 
down,  we  would  not  have  to  pay  for  it" 

There  was  evidence  tending  to  show  that  a 
load  of  2,000  pounds  was  a  full  load  for  the 
dray  under  discussion,  and  that  5,000  pounds 
was  put  upon  the  dray,  and  that,  to  use  the 
language  of  a  witness,  "it  did  not  stand  up." 
There  was  other  evidence  from  which  tne 
jury  had  the  right  to  infer  that  while  the 
defendant  Garnett,  kept  the  wagon  and  used 
it  in  his  business,  it  was  too  light  to  meet  the 
ordinary  requirements  of  his  business. 

(2)  It  appears  that  the  defendant,  Gar- 
nett, is  a  merchant  at  Decatur,  and  that  he 
ordered  this  dray  to  haul  goods  to  and  from 
the  railroad  station,  and  from  his  store  to 
the  residences  of  his  customers.  Davis  was 
a  traveling  salesman  of  the  Parry  Manufac- 
turing Company,  and  we  think  that  there 
was  evidence  in  this  case  from  which  the 
jury  had  a  right  to  infer  that,  at  the  time 
of  the  alleged  conversation  which  we  have 
above  quoted  from  Garnett's  testimony,  Da- 
vis knew  of  the  uses  to  which  Garnett  intend- 
ed to  put  the  dray. 

(3)  We  have  quoted  the  above  portions  of 
Garnett's  testimony,  and  given  our  views  as 
to  some  of  the  tendencies  of  the  evidence, 
not  for  the  purpose  of  indicating  our  opinion 
as  to  the  weight  or  credibility  of  the  evidence 
on  the  subjects  to  which  that  evidence  was 
addressed,  but  for  the  purpose  of  showing 
clearly  our  reasons  for  holding  that  under 
the  pleadings  and  the  evidence  in  the  case, 
the  question  as  to  whether  the  plaintiff,  the 
Parry  Manufacturing  Company,  was  entitled 
to  recover  the  full  $92.50  which,  when  he  or- 
dered the  dray,  the  defendant  Garnett,  in 
writing  agreed  to  pay  for  it  was  a  question 
of  fact  for  the  Jury,  and  not  a  question  of 
law  for  the  court.  This  was  an  action  on  the 
common  counts  for  the  value  of  goods  sold 
and  delivered,  and,  as  we  understand  this 
record,  the  plaintiff  claims  that  it  is  entitled 
to  recover  the  oontraot  price  of  the  dray, 
while  the  defendant  claims,  among  other 


things,  that  owing  to  the  agreements  which 
were  made  subsequent  to  the  delivery  of  the 
dray  and  before  it  was  paid  for — it  has  nev- 
er been  paid  for— the  defendant  is  liable  only 
for  the  market  value  of  the  dray  as  of  the 
time  when  he  received  it  In  our  opinion, 
this  question  was,  as  already  stated,  a  ques- 
tion for  the  jury,  for  the  reasons  set  out 
below. 

(4)  There  was,  if  the  evidence  of  Garnett 
is  true,  immediately  upon  the  receipt  by  Gar- 
nett of  the  dray,  a  controversy,  begun  by 
Garnett,  between  the  plaintiff  and  the  de- 
fendant as  to  the  fitness  of  the  dray  for  the 
work  for  which  Garnett  Intended  it  With- 
out regard  to  the  good  or  bad  faith  of  Gar- 
nett in  originating  this  controversy,  the  plain- 
tiff finally  wrote  Garnett  the  letter  which 
we  have  above  set  out,  and  In  which  Garnett 
is  Informed  that  Mr.  Davis,  a  representative 
of  the  plaintiff,  would  call  upon  Garnett, 
and  that  the  plaintiff  trusts  that  "he  will  be 
able  to  adjust  this  matter  satisfactorily  with 
you."  There  is  a  sharp  conflict  in  the  tes- 
timony as  to  what  occurred  between  Davis 
and  Garnett  and  It  was  for  the  jury  to  set- 
tle that  dispute.  Certainly  the  Jury  had  the 
right  to  infer  from  the  said  letter  that  when 
Davis  called  upon  Garnett  "to  adjust  this 
matter"  with  him,  Davis  was  armed  with 
full  powers  in  the  premises  and,  could,  in 
all  things,  bind  the  plaintiff  by  what  he  did 
in  making  the  stated  adjustment. 

[3]  "The  principal  is  liable  for  the  agent's 
acts  within  the  scope  of  his  actual  authori- 
ty, because  it  is  his  own  act  and  is  liable 
for  the  agent's  act  within  the  scope  of  the 
apparent  authority,  which  he  holds  the  agent 
out  as  having,  but  which  the  agent  in  fact 
has  not  because  to  dispute  the  existence  of 
such  apparent  authority  would  enable  the 
principal  to  commit  a  fraud  on  innocent 
third  persons  relying  on  such  appearance." 
Patterson  v.  Neal,  135  Ala.  477,  33  South.  39. 

It  seems  clear  that  If  &U  the  evidence  of 
Garnett  is  to  be  believed,  the  agent  Davis, 
possessed  the  apparent — if  not  the  actual- 
authority  to  make  the  agreement  which 
Garnett  testifies  the  agent  made  with  him 
when  he  called  on  him  after  the  receipt  by 
Garnett  of  the  above-quoted  letter  dated  De- 
cember 2,  1909.  The  agent,  according  to 
Garnett's  testimony,  called  on  him  "to  ad- 
just the  matter"  pursuant  to  said  letter  of 
December  2,  1909,  and,  if  the  agreement  was 
made,  as  testified  to  by  Garnett,  that  Garnett 
should  keep  the  dray  under  the  statement  by 
the  agent  that  the  dray  would  hold  up  5,000 
pounds,  and  that,  If  it  did  not  do  so,  then 
that  Garnett  would  not  have  to  pay  for  it 
that  agreement  was  within  the  apparent  au- 
thority of  the  agent  in  "adjusting  the  mat- 
ter." It  must  be  remembered  that  If  Gar- 
nett's testimony  is  true,  the  burden  of  his 
complaint  about  the  dray,  prior  to  the  coming 
of  the  agent  was  that  it  was  too  light  for 
his  work;  and,  if  the  plaintiff  was  willing 
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to  disregard  the  letter  of  the  defendant's  ob- 
ligation, made  when  the  dray  was  ordered, 
and  send  to  the  defendant  an  agent  to  ad- 
Just  the  matter,  then  we  can  see  no  reason 
why  the  agent,  under  the  letter  of  December 
2,  1909,  above  quoted,  did  not  have  the  ap- 
parent authority  to  take  back  the  dray  or 
annul  or  modify  the  original  contract,  or 
make  a  new  contract  with  the  defendant 
with  reference  to  the  dray.  The  latter 
course,  according  to  the  evidence  of  Garnett, 
if  that  evidence  is  true,  the  agent  appears 
to  have  pursued.  "The  agents  authority," 
whether  general  or  special,  "Is  what"  his 
principal  makes  "it  appear  to  be,"  and  it 
"must  be  determined  by  the  nature  of  his 
business,  and  Is  prima  facie  coextensive 
with  the  requirements."  Montgomery  Furni- 
ture Co.  v.  Hardaway  et  al.,  104  Ala.  100, 
16  South,  29. 

It  seems  therefore  that,  under  the  evi- 
dence in  this  case  as  we  find  it  set  out  in  the 
bill  of  exceptions,  the  trial  court  committed 
a  reversible  error  in  charging  the  jury,  at 
the  plaintiff's  request,  that,  if  they  believed 
the  evidence,  the  plaintiff  was  entitled  to 
recover  of  the  defendant  the  sum  of  $92.50. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
MAYFIELD,  JJ.,  concur. 


TATUM  v.  COMMERCIAL  BANK  &  TRUST 
CO. 

(Supreme  Court  of  Alabama.    Feb.  6,  1914.) 

1.  Attachment  (8  60*)— PbopEbty  Subject  to 
Attachment  —  Interest  of  Devisees  ob 
Legatees. 

Under  Code  1907,  |  2940,  authorizing  the 
levy  of  an  attachment  upon  the  real  estate  of  a 
defendant  whether  he  own  a  fee-simple  or  any 
other  less  estate,  the  interest  of  a  son  under 
the  will  of  his  father  devising  to  his  nine  chil- 
dren all  his  real  estate  subject  to  the  life  estate 
of  their  mother  and  subject  to  a  trust  condition 
that  if  the  yonngest  child  living  at  the  death 
of  the  life  tenant  should  be  under  30  years  of 
age  the  property  should  be  kept  together  and  the 
rents  and  profits  divided  until  such  child  should 
arrive  at  the  age  of  30,  when  it  should  be  sold 
and  the  proceeds  divided,  being  some  kind  of 
a  legal  estate,  was  subject  to  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  86  157-161;  Dec.  Dig.  §  00.*] 

2.  Wilts  (8  869*)  —  Construction  —  Natube 
of  Estates  and  Interests  Cheated. 

Where  testator  devised  to  his  wife  a  life 
estate  in  his  realty  and  the  remainder  to  his 
nine  children  subject  to  the  trust  condition  that 
if.  at  the  death  of  the  life  tenant,  the  youngest 
child  should  be  under  30  years  of  age,  the  prop- 
erty should  be  kept  together  and  the  rents  and 
profits  divided  until  such  child  should  arrive  at 
the  age  of  30,  when  it  should  be  sold  and  the 
proceeds  divided,  the  interest  of  one  child  was 
not  so  blended  with  or  inseparable  from  that  of 
the  others  as  to  render  it  inalienable  or  exempt 
from  being  subjected  to  his  debts. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  2212-2220;  Dec.  Dig.  §  869.*] 


8.  Judgment  (8  249*)  —  Equitable  Conver- 
sion—Nature  of  Action. 

The  circuit  court  in  an  action  at  law  can- 
not declare  and  enforce  an  equitable  conversion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  435;   Dec.  Dig.  §  249.*] 

4.  Bills  and  Notes  (8  373*)— Fbaud  and  Un- 
due Influence  —  Defenses  as  Against 
Bona  Fide  Pubchasebs. 

That  the  payee  of  notes  induced  the  maker 
to  execute  them  by  undue  influence  and  fraud 
would  not  defeat  the  collection  of  the  notes  in 
the  hands  of  a  bona  fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  8!  966-970;  Dec.  Dig.  § 
373.*] 

5.  Bills  and  Notes  (8  452*)— Defenses  as 
Against  Bona  Fide  Pubchasebs — Failure 
of  Consideration. 

Failure  of  consideration  is  a  complete  de- 
fense to  an  action  upon  a  note  by  the  payee  or 
any  one  claiming  under  him  other  than  a  bona 
fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  81  1303,  1352-1364,  1387- 
1376;  Dec.  Dig.  §  452.*] 

6.  Bills  and  Notes  (8  486*)  —  Pleading — 
Failube  of  Considebation. 

Where,  in  an  action  upon  a  note  by  a  pur- 
chaser the  maker  by  plea  set  up  the  defense  of 
failure  of  consideration,  the  purchaser  should 
have  by  replication  pleaded  that  he  was  a  bona 
fide  purchaser;  Code  1907,  1 5014,  not  changing 
this  rule  of  pleading. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  1565-1574;  Dec  Dig.  8 
486.*] 

7.  Bills  and  Notes  (8  371*)— Defenses  as 
Against  Bona  Fide  Pubchaseb  —  Accom- 
modation Pafeb. 

Under  the  express  provisions  of  Code  1907, 
8  4984,  the  accommodation  maker  of  a  note  is 
liable  to  a  holder  for  value  notwithstanding 
the  holder  knew  him  to  be  only  an  accommoda- 
tion party. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  §  964 ;  Dec  Dig.  8  37L*] 

8.  Bills  and  Notes  (8  525*)— Sufficiency 
of  Evidence— Good  Faith  and  Payment 
of  Value. 

In  an  action  on  a  note,  evidence  held  not 
to  show  that  plaintiff  was  a  purchaser  for  value 
before  maturity. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  1832-1839;  Dec  Dig.  g 
525.*] 

9.  Appeal  and  Ebbob  (6  1040*)— Habmless 
Ebbob— Pleading. 

In  an  action  on  a  note,  error  in  sustaining 
a  demurrer  to  defendant's  plea  setting  up  fail- 
ure of  consideration  was  not  rendered  harmless 
because  the  demurrer  was  overruled  as  to  one 
plea  which  also  contained  the  averment  as  to 
failure  of  consideration ;  such  plea  being  broad- 
er than  the  others. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  68  4089-4105;   Dec.  Dig.  8 

10.  Bills  and  Notes  (8  356*)— Bona  Fide 
Pubchaseb— Payment  of  Value. 

A  bank  does  not  become  a  purchaser  in 
due  course  for  value  by  crediting  a  note  upon 
the  payee'B  account,  if  the  credit  is  not  ab- 
sorbed by  antecedent  indebtedness  or  exhausted 
by  subsequent  withdrawals. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  908 ;  Dec.  Dig.  8  356.*] 

Appeal  from  Circuit  Court,  Montgomery 
County;  W.  W.  Pearson,  Judge. 
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Assumpsit  by  the  Commercial  Bank  ft 
Trust  Company  against  Howell  Tatum,  with 
garnishment  in  aid  of  suit  served  upon  A. 
H.  Arlington,  and  attachment  levied  upon 
real  estate.  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Reversed  and  remanded. 

The  notes  sued  on  as  set  out  in  the  com- 
plaint were  executed  by  Howell  Tatum,  pay- 
able to  Loren  B.  Williamson,  33  in  number  of 
various  amounts,  aggregating  $10,000,  all 
made  in  1911,  on  various  dates,  and  payable 
four  months  after  date  to  the  order  of  L.  B. 
Williamson.  The  complaint  alleges  that 
each  of  said  notes  was  dated  at  Louisville, 
Ky.,  and  being  negotiable  and  payable  at 
the  Commercial  Bank  &  Trust  Company,  and 
each  bearing  interest  from  date  at  6  per 
cent,  each  being  past  due  and  unpaid  and 
the  property  of  the  plaintiff,  having  been 
by  the  payee  therein  Indorsed  in  blank. 

The  following  are  the  pleas  referred  to 
in  the  opinion:  (7)  "Defendant  was  at  the 
time  of  the  making  of  the  note  sued  on  a 
young  man  having  Just  attained  his  major- 
ity only  a  few  months  prior  thereto;  that 
L.  B.  Williamson,  whose  name  appears  on 
each  of  said  notes,  induced  defendant  to 
sign  each  of  said  notes  upon  the  assurance 
that  nothing  would  ever  come  of  it,  and  that 
defendant  would  not  be  liable  for  one  cent 
on  account  of  any  of  said  notes;  that  de- 
fendant ever  since  he  had  been  about  16 
years  of  age  had  lived  in  the  home  of  the 
said  Williamson  continuously  up  until  the 
time  he  executed  the  said  notes,  and  had 
been  reared  by  the  said  L.  B.  Williamson  in 
a  quasi  parental  relation,  and  had  been  train- 
ed in  business  by  him,  and  was  working  for 
him  in  the  Insurance  business  at  the  time  of 
the  execution  of  said  notes,  and  at  the  time 
defendant's  name  was  signed  thereto;  that 
by  reason  of  his  undue  influence  on  defend- 
ant the  said  L.  B.  Williamson  induced  de- 
fendant to  sign  the  said  notes,  and  assured 
defendant  that  it  would  mean  nothing  to  de- 
fendant, and  would  not  result  in  any  liability 
upon  defendant  by  reason  of  the  signing  of 
any  of  said  notes."  (8)  "Defendant  had, 
since  he  was  about  16  years  of  age,  lived  in 
the  home  of  one  L.  B.  Williamson,  who  was 
the  beneficial  party  on  each  of  said  notes, 
and  defendant  so  lived  with  him  almost  con- 
tinuously until  after  the  execution  of  the 
notes  sued  upon;  that  the  said  notes  were 
renewals  of  notes  previously  given  with  the 
same  names  as  parties  thereto;  and  that 
many,  if  not  all,  of  said  notes  which  pre- 
ceded the  renewals  thereof,  were  executed 
while  defendant  was  yet  in  his  minority,  and 
incapable  of  making  a  contract;  that  both  at 
the  time  said  original  notes  and  renewals 
thereof  were  executed,  the  said  Williamson 
assured  defendant  that  the  act  of  putting 
his  name  upon  said  notes  and  the  renewals 
thereof  would  be  of  no  consequence  to  de- 
fendant and  fix  no  liability  upon  him;  and 
defendant  was  then  working  for  said  L.  B. 


Williamson  and  drawing  a  salary  for  services 
in  the  insurance  business,  and  was  so  sub- 
ject to  the  Influence  of  the  said  L.  B.  Wil- 
liamson that  he  unhesitatingly  signed  the 
said  notes  and  the  renewals  thereof,  and 
heard  nothing  further  of  the  transaction  or 
of  the  payment  or  nonpayment  of  any  of 
said  notes,  or  renewals  thereof  until  the 
bringing  of  this  suit,  and  defendant  says 
that  plaintiff  had  notice  of  the  said  undue  in- 
fluence exerted,  upon  defendant  in  signing 
the  said  note,  and  each  of  them,  and  took 
the  notes  with  such  knowledge,  and  defend- 
ant received  no  consideration  for  said  notes 
or  either  of  them."  (9)  Same  as  7  in  all 
particulars  with  the  added  averment:  "And 
defendant  avers  that  plaintiff  had  knowl- 
edge of  the  undue  influence  which  the  said 
L.  B.  Williamson  bad  over  defendant,  and 
defendant  received  none  of  the  considera- 
tions of  said  notes,  or  either  of  them  And 
defendant  further  avers  that  the  said  notes 
were  payable  to  said  tL.  B.  Williamson,  and 
that  said  Williamson  and  not  defendant  re- 
ceived the  consideration  therefor,  and  that 
no  consideration  moved  from  defendant  to 
said  Williamson  for  the  signing  of  said  notes 
or  either  of  them."  (10)  "Williamson  was 
the  payee  of  said  several  notes,  and  defend- 
ant was  the  maker  thereof,  and  that  as  be- 
tween said  maker  and  said  payee  there  was 
no  consideration  therefor,  and  plaintiff  bought 
said  notes  with  knowledge  that  there  was  no 
such  consideration." 

Defendant  interposed  a  motion  to  quash 
the  attachment  levied  upon  the  real  estate 
based  upon  the  ground  that  the  mam  suit 
arose  upon  promissory  notes  executed  in 
Louisville,  Ky.,  and  payable  in  Louisville, 
Ky.,  which  said  notes  were  executed  by  de- 
fendant, who  was  a  nonresident  of  Alabama, 
to  a  holder  and  plaintiff  who  is  a  nonresi- 
dent of  Alabama,  and  because  that  the  al- 
leged Interest  in  said  real  property  of  de- 
fendant In  Alabama  was  not  subject  to  such 
levy  under  the  laws  of  Alabama,  and  because 
the  levy  was  made  upon  an  Interest  in  real 
property  which  does  not  bear  a  legal  title, 
or  a  less  legal  estate.  The  will  referred  to 
is  that  of  William  Tatum,  father  of  defend- 
ant, and  gives  and  bequeaths  to  his  wife,  Ida 
Tatum,  the  personal  property  absolutely,  and 
all  the  real  estate  of  every  kind  and  descrip- 
tion for  and  during  the  term  of  her  natural 
life,  to  be  hers  and  used  by  her  as  she  may 
see  fit,  and  subject  to  the  life  estate  of  his 
wife,  the  real  estate  is  given  to  nine  chil- 
dren, and  such  other  children  as  may  be 
born,  share  and  share  alike,  subject  to  a 
trust  condition,  which  is  that,  if  the  young- 
est child  living  should  be  under  30  years  old 
at  the  time  of  the  death  of  the  life  tenant, 
said  property  be  kept  together,  and  until  that 
time  should  be  rented  out  and  controlled  by 
William  Tatum,  a  son,  and  the  rents  and 
profits  divided.  Upon  the  death  of  the  life 
tenant,  and  the  arriving  at  the  age  of  30  of 
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the  youngest  child,  It  la  directed  that  the 
real  estate  be  sold  to  the  best  advantage  as 
soon  as  practicable,  and  the  proceeds  divided 
as  per  previous  directions. 

Charles  L.  Harold,  of  Montgomery,  for  ap- 
pellant Gustavo  F.  Mertins,  of  Montgomery* 
for  appellee. 

ANDERSON,  O.  J.  [1, 1]  Section  2940  of 
the  Code  of  1907,  authorizes  the  levy  of  an 
attachment  on  real  estate  of  the  defendant 
whether  he  own  a  fee-simple  or  any  less  legal 
estate.  That  the  will  of  defendant's  father 
gave  him  some  legal  estate  in  the  land  in 
question  there  can  be  no  doubt.  As  to  the 
nature  and  extent  of  same,  and  as  to  wheth- 
er or  not  it  is  liable  to  be  divested  by  his 
failure  to  survive  a  certain  period,  or  as 
to  the  extent  of  the  title  or  interest  a  pur- 
chaser may  acquire  under  an  execution  sale, 
is  a  question  of  very  serious  doubt  and  un- 
certainty and  is  one  that  we  are  not  now 
called  upon  to  decide.  "Sufficient  unto  the 
day  is  the  evil  thereof."  Nor  do  we  think 
that  the  interest  of  the  defendant  is  so  blend- 
ed with  and  inseparable  from  that  of  the 
other  devisees  under  the  will  that  a  sever- 
ance would  prove  destructive  of  the  purposes 
of  the  gift  or  trust  so  as  to  prevent  the  de- 
fendant's right  to  alienate  the  property  or 
to  exempt  It  from  being  subjected  to  the  pay- 
ment of  his  debts.  Jones  v.  Reese,  65  Ala. 
134;  Rugely  v.  Robinson,  10  Ala.  702. 

[S]  It  is  suggested  by  appellant's  counsel 
that,  as  the  will  of  defendant's  father  ex- 
pressly and  unconditionally  directs  a  sale 
of  the  land  at  a  certain  time  and  a  distribu- 
tion of  the  proceeds,  this  would  operate  as 
an  equitable  conversion  of  the  land  Into  per- 
sonal property.  This  contention  may  or  may 
not  be  sound.  Allen  v.  Watts,  98  Ala.  384, 
11  South.  646;  Flomerfelt  v.  Siglin,  155  Ala. 
633,  47  South.  106,  130  Am  St  Rep.  67.  In 
any  event,  this  question  can  be  determined 
only  by  a  court  of  equity,  as  the  circuit 
court  in  this  action  at  law,  had  no  author- 
ity to  declare  and  enforce  an  equitable  con- 
version, even  if  the  will  operated  as  such. 
The  trial  court  did  not  err  in  declining  to 
dissolve  or  vacate  the  attachment 

[4-t]  Pleas  7  and  9  may  be  duplex,  and  it 
may  be  that  so  much  thereof  as  attempts  to 
set  up  fraud,  growing  out  of  undue  influence, 
is  not  sufficient  as  the  chief  representation 
alleged  as  to  Williamson  the  payee  is  that 
the  defendant  would  not  have  to  pay  the 
note  and  that  he  (Williamson)  would  hold  him 
harmless.  This  was  no  more  than  the  legal 
opinion  of  Williamson  that  the  defendant 
would  not  be  liable  and  perbaps  a  guaranty 
by  him  that  he  would  pay  the  notes,  but 
these  facts  would  not  defeat  a  collection  of 
the  notes  in  the  hands  of  a  bona  fide  purchas- 
er. These  pleas,  however,  sufficiently  show- 
ed no  consideration  between  the  defendant 
and  the  payee  Williamson,  and  set  up  a  com- 
plete defense  to  the  notes  at  the  suit  of  Wil- 


liamson or  any  one  holding  under  him  other 
than  a  bona  fide  purchaser,  and  there  is  no 
averment  in  the  complaint  that  the  plaintiff 
was  a  purchaser  for  value  before  maturity. 
Under  our  practice,  however,  the  plaintiff 
should  have  set  up  this  fact  by  way  of  repli- 
cation to  the  pleas.  Slaughter  v.  First  Nat 
Bank,  109  Ala.  157,  19  South.  430;  Ala. 
Bank  v.  Halsey.  109  Ala.  196,  19  South.  522. 
Nor  do  we  understand  that  section  5014  of 
the  Code  of  1907  changes  this  well-established 
rule  of  pleading.  It  is  also  true  that  under 
section  4984  of  the  Code  the  accommodation 
maker  is  liable  to  a  holder  for  value,  not- 
withstanding the  holder  knew  him  to  be  only 
an  accommodation  party;  but  the  defense 
as  set  up  in  pleas  7  and  9  was  good  and 
could  only  be  met  by  a  proper  averment  that 
the  plaintiff  was  a  purchaser  for  value  before 
maturity,  and  said  pleas  were  not  subject  to 
the  grounds  of  demurrer  interposed  to  same. 
Nor  did  the  defendant  get  the  full  benefit  of 
same  under  plea  8,  to  which  the  demurrer 
was  overruled,  as  said  plea  was  broader  than 
pleas  7  and  9. ' 

[10]  It  might  be  that  we  could  say  that 
the  rulings  as  to  the  pleas  was  error  without 
injury,  under  the  new  rules,  if  the  undisput- 
ed evidence  showed  that  the  plaintiff  was  a 
purchaser  for  value  before  maturity;  but 
the  evidence  does  not  establish  this  fact  as 
the  witness  Westfleld  testified  that  he  dis- 
counted the  notes  for  cash  and  placed  the 
proceeds  In  the  plaintiff  bank  to  William- 
son's credit  He  does  not  testify  to  giving 
Williamson  any  money  or  of  extinguishing  or 
crediting  any  existing  debt  due  from  Wil- 
liamson to  the  bank.  He  does  testify  that 
these  notes  have  never  been  paid  and  that 
the  bank  has  other  unpaid  notes;  but  from 
augbt  that  appears,  this  money  was  in  bank 
to  the  credit  of  Williamson  when  this  suit 
was  brought  A  bank  does  not  become  a  pur- 
chaser in  due  course,  for  value,  by  crediting 
a  note  upon  payee's  account  if  the  credit  is 
not  absorbed  by  antecedent  indebtedness  or 
exhausted  by  subsequent  withdrawals.  Mc- 
Knight  v.  Parsons,  136  Iowa,  390,  113  N.  W. 
858,  22  L.  R.  A.  (N.  S.)  718,  25  Am.  St  Rep. 
265,  15  Ann.  Cas.  665;  Ala.  Grocery  Co.  v. 
First  Nat  Bank  of  Ensly,  158  Ala.  143,  48 
South.  340,  132  Am.  St  Rep.  18. 

Moreover,  the  defendant  was  entitled  to 
the  general  charge  for  the  reason  that  the 
plaintiff  took  issue  upon  plea  10,  which  was 
proven  beyond  dispute,  it  would  not  be  a 
good  defense,  if  the  plaintiff  was  a  purchaser 
for  value  of  the  note,  but  as  long  as  the  plea 
was  in,  and  no  replication  was  Interposed  to 
same,  proof  of  same  entitled  the  defendant 
to  a  verdict 

The  judgment  of  the  circuit  court  la  revers- 
ed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

MAY  FIELD,  SOMERVILLE,  and  DB 
GRAFFENRIED,  JJ.,  concur. 
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1.  Appeal  and  Ebbob  (f  1062*)— Harmuss 
Ebbob — General  Chabok. 

In  a  suit  by  a  boy  for  injury  at  a  crossing, 
defended  on  tbe  ground  that  he  was  hurt  in  at- 
tempting to  "ride  the  train"  after  he  crossed 
the  tracks,  he  was  not  harmed  by  a  general 
charge  for  defendant  as  to  a  count  for  wanton 
injury,  as  he  had  the  benefit  of  the  identical  is- 
sue under  another  count,  though  he  assumed 
therein  the  additional  burden  of  proving  his  in- 
jury at  a  regular  crossing;  this  being  the  only 
theory  of  the  facts  left  open  to  him  by  bis  own 
testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §g  4212-4218;  Dec.  Dig.  g 
1062.*] 

2.  Railboads  (f  835*) — Climbing  on  Train— 

INJUBT  TO  BOY— PROXIMATE  CAUSE. 

If,  after  a  boy  safely  crossed  the  tracks  and 
had  nothing  more  to  do  but  go  on  his  way,  he 
turned  about  to  "ride  the  train,"  and  was  in- 
jured away  from  the  crossing,  his  act,  not  being 
known  to  the  trainmen,  and  not  being  such  as 
they  could  anticipate,  must  be  held  to  be  the 
Bole  cause  of  his  injury,  regardless  of  negligence 
in  making  a  "kicking  switch"  across  the  high- 
way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  gg  1028,  1084,  1086-1088;  Dec  Dig. 
f  335.*] 

3.  Railroads  (g  325*) — Trespasses  on  Teain. 

A  boy,  suing  a  railroad  for  injuries  at  a 
crossing,  though  of  immature  years  and  judg- 
ment, was  clearly  a  trespasser,  where,  after  he 
crossed  the  tracks  safely,  he  attempted  to  "ride 
the  train"  and  was  hurt  away  from  the  crossing, 
and  it  was  not  error  to  charge  that  a  boy  may 
become  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  gg  1029-1034,  1036;   Dec  Dig.  g 

4.  Appeal  and  Ebbob  (i  1066*)— Crossing 
Accident— Action  fob  injuby. 

Where,  from  the  case  against  a  railroad 
disclosed  by  the  evidence,  no  recovery  could  be 
had  for  injury  to  plaintiff  except  at  a  public 
crossing,  it  was  not  reversible  error  to  charge 
that  defendant  was  under  no  duty  to  keep  a 
lookout  for  plaintiff  on  the  track  except  at  the 
crossing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4220;  Dec  Dig.  g  1066.*] 

5.  Trial  (g  250*)— Abstract  Instructions- 
Burden  of  Pboof.  . 

A  charge  that  tbe  burden  is  on  plaintiff  to 
prove  by  evidence,  to  the  reasonable  satisfac- 
tion of  the  jury,  every  material  allegation  of 
his  complaint,  or  some  one  count  thereof,  and  to 
find  for  defendant  if  he  has  not  so  reasonably  sat- 
isfied the  jury  by  the  evidence,  is  applicable  in 
every  case. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  584-586;  Dec  Dig.  g  250.*] 

6.  Trial  (g  255*)— Instructions— Necessity 
of  Request. 

If  plaintiff,  suing  for  an  injury  at  a  rail- 
road crossing  desired  a  definition  of  the  condi- 
tions under  which  Code  1907.  gg  5473,  5476. 
relating  to  the  duties  as  to  the  operation  of 
trains,  and  putting  on  the  operators  the  burden 
of  showing  a  compliance  therewith,  and  that 
there  was  no  negligence,  operated  in  his  case, 
and  of  their  effect  in  those  conditions,  he  should 
apply  to  the  court  for  proper  instructions. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  627-641 ;  Dec  Dig.  g  255.*] 


Appeal  from  Circuit  Court,  Shelby  County ; 
Hugh  D.  Merrill,  Judge. 

Action  by  Howard  Cardwell,  by  next 
friend,  against  the  Louisville  &  Nashville 
Railroad  Company,  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

The  pleadings  and  facts  sufficiently  appear 
In  the  opinion.  The  following  Is  charge  6, 
given  for  defendant:  "The  burden  Is  upon 
plaintiff  to  prove  by  the  evidence  in  this  case, 
to  your  reasonable  satisfaction,  every  ma- 
terial allegation  of  Ms  complaint,  or  of  some 
one  count  thereof,  and,  if  he  has  not  so  rea- 
sonably satisfied  you  by  the  evidence,  then 
you  must  find  a  verdict  for  defendant" 

Bondurant  <&  Smith,  of  Birmingham,  and 
Haynes  &  Wallace,  of  Columbiana,  for  appel- 
lant Browne,  Leeper  &  Koenig,  of  Colum- 
biana, for  appellee. 

SAYRB,  J.  Plaintiff  claimed  damages  for 
an  injury  suffered  under  the  wheels  of  one  of 
defendant's  cars.  On  the  issue  made  by  de- 
fendant's denial  of  any  negligence  or  wanton 
wrong  in  the  premises,  a  jury  found  for  the 
defendant  and  plaintiff  appeals. 

Defendant  nad  three  tracks  which  lay 
across  a  public  road  in  the  town  of  Shelby. 
Plaintiff,  a  boy  about  nine  years  of  age,  and 
six  companions,  were  going  home  from  school. 
As  they  approached  the  railroad,  they 
found  the  nearest  track  blocked  by  defend- 
ant's freight  train.  The  conductor  was  on 
the  ground  at  the  crossing  and  caused  the 
train  to  be  broken  at  that  point  in  order  that 
the  children  might  pass  over.  Thereafter 
plaintiff  was  hurt  under  circumstances  which 
were  in  dispute.  His  theory  of  the  case, 
resting  mainly  upon  his  own  testimony,  is 
that  he  was  in  the  rear  of  the  party  of  school 
children,  and,  as  he  ran  across,  he  stumbled 
over  one  of  the  rails  of  the  middle  track, 
whereupon  two  unattended  cars,  which  were 
being  "kicked"  back  along  the  track  without 
signals  of  approach,  overtook  him,  causing 
his  injury.  Plaintiff  said  the  cars  were  mov- 
ing "fast"  Other  witnesses  placed  the  speed 
of  the  cars  at  from  five  to  six,  the  highest 
estimate  being  eight,  miles  an  hour.  These 
was  only  one  locomotive  engine  at  the  sta- 
tion. 

Defendant's  version  of  what  occurred,  sup- 
ported by  the  great  weight  of  the  testimony. 
Including  that  of  four  of  plaintiff's  school 
fellows,  was  that  he,  along  with  the  rest 
crossed  the  tracks  in  safety  and  had  proceed- 
ed some  distance  along  the  public-  road, 
which  turned  sharply  to  the  right  after  cross- 
ing the  railroad,  when  a  part  of  the  train,  to 
wit  four  cars  pushed  by  the  locomotive, 
came  back  along  the  middle  track,  passing 
plaintiff,  who  was  then  well  away  from  the 
crossing,  whereupon  plaintiff,  undertaking  to 
"ride  the  train,"  fell  under  the  car,  where 
his  foot  was  crushed.  There  was  nothing  to 
support  an  inference  that  any  of  the  train 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dl*.  Key-No.  Series  ft  Rep'r  Index** 
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crew  knew  anything  of  the  plaintiff's  effort 
to  "ride  the  train." 

[1]  The  trial  court  gave  the  general  charge 
for  defendant  aa  to  count  A  of  the  complaint, 
and  that  ruling  furnishes  the  chief  point  of 
attack  upon  the  resulting  verdict  and  Judg- 
ment This  count  ascribed  plaintiff's  injury 
to  the  wanton  act  of  some  servant  or  agent 
of  the  defendant  It  avers  that  plaintiff  was 
crossing  a  track  of  defendant  in  the  town  of 
Shelby.  It  does  not  locate  the  happening 
of  the  accident  at  a  road  crossing  nor  at  any 
other  place  where  the  plaintiff  had  a  right 
to  be.  Without  indorsing  this  count  as  a 
sufficient  statement  of  wanton  injury,  but 
conceding  without  deciding  that  the  issue 
which  the  pleader  sought  to  state  might  have 
been  properly  submitted  to  the  jury  on  the 
evidence,  the  ruling  assigned  for  error  works 
no  harm  to  plaintiff,  for  he  had  the  benefit 
of  the  Identical  issue  under  count  4,  which 
averred  that  his  injury  was  caused  by  the 
wanton,  willful,  or  intentional  act  of  some 
servant  or  agent  of  defendant,  with  the  fur- 
ther allegation  that  he  was  crossing  defend- 
ant's tracks  "at  a  regular  railroad  crossing 
in  the  town  of  Shelby."  True,  in  count  4 
plaintiff  assumed  the  additional  burden  of 
proving  that  his  injury  occurred  at  a  regular 
crossing,  but  on  the  only  theory  of  the  facts 
left  open  to  plaintiff  by  his  own  testimony, 
which  admitted  of  no  compromise  or  composi- 
tion with  the  wholly  different  theory  support- 
ed by  defendant's  evidence,  he  could  recover 
only  in  the  event  the  Jury  found  that  he  was 
injured  at  the  crossing,  and  this  view  of  the 
case  was  clearly  and  repeatedly  propounded 
to  the  Jury  in  a  great  majority  of  those 
special  charges  which  were  given  at  defend- 
ant's request  in  the  court  below  and  are  now 
assigned  for  error. 

[2]  Plaintiff  makes  an  effort  to  show  that 
the  Jury  might  have  found  under  the  evi- 
dence that  he  was  injured  while  crossing 
the  track  at  a  point  other  than  the  public 
road  crossing.  His  own  testimony  unequivo- 
cally excludes  any  such  conclusion,  as  does 
that  offered  by  the  defendant.  As  for  the 
witnesses  Clarence  Ware  and  Hutsey  Bin- 
ley,  from  whose  testimony  plaintiff  culls  an 
expression  or  two  in  support  of  a  composite 
finding  in  accordance  with  his  theory  of  the 
case,  we  are  entirely  satisfied,  not  only  that 
the  general  effect  of  their  testimony,  though 
offered  by  plaintiff,  was  to  sustain  the  de- 
fense, but  also  that  those  extracts  to  which 
plaintiff  points  have  no  tendency  contrari- 
wise, and  that  the  trial  Judge  took  a  correct 
view  of  the  case  presented  by  the  testimony 
when  he  instructed  the  Jury,  in  his  oral 
charge  and  in  special  instructions  given  at 
defendant's  request  that,  if  plaintiff  was 
injured  at  the  crossing,  then  the  further 
question  as  to  his  right  to  recover  was  for 
the  Jury,  but  that  if  he  was  injured  away 
from  the  crossing,  he  could  not  recover; 
this  last  alternative  proposition  being  based, 
not  upon  an  assumption  that  in  no  event 


could  defendant  be  liable  for  an  Injury,  in- 
flicted at  a  place  other  than  the  crossing," but 
upon  the  fact  that  all  the  testimony  going 
to  show  that  he  was  injured  away  from  the 
crossing  tended  also  to  establish  the  con- 
clusion, clearly  and  without  contradiction, 
that  In  that  event,  he  was  Injured  solely  be- 
cause, after  he  had  safely  crossed  defend- 
ant's track  and  had  nothing  to  do  but  to  go 
on  his  way  in  safety,  he  yielded  to  a  boyish 
impulse  which  led  him  into  an  act  involving 
extreme  danger,  an  act  of  which  defendant's 
agents  in  charge  of  the  train  had  no  sort 
of  notice  and  could  not  be  required  to  antici- 
pate. In  that  case,  as  matter  of  law,  the 
alleged  negligence  of  defendant  in  making  a 
"kicking  switch"  across  a  public  highway, 
moving  its  cars  without  signals  of  approach, 
and  without  attendants  In  control,  however 
clearly  proved,  was  of  no  consequence.  It 
had  no  proximate  causal  connection  with 
plaintiff's  hurt  Western  Railway  Of  Ala- 
bama v.  Mutch,  97  Ala.  194, 11  South.  894,  21 
L.  R.  A.  316,  38  Am.  St  Rep.  179. 

[3]  The  proposition  that  the  court  erred 
in  charging  the  Jury  that  a  child  may  be- 
come a  trespasser  Is  without  merit  On  that 
version  of  the  facts  which  found  support  in 
defendant's  testimony,  plaintiff,  though  of 
immature  years  and  Judgment,  was  clearly 
a  trespasser.  N.  C.  &  St.  L.  Ry.  v.  Harris, 
142  Ala.  249,  37  South.  794,  110  Am.  St.  Rep. 
29;  Southern  Ry.  v.  Forrister,  158  Ala.  482, 
48  South.  69;  Central  of  Ga.  R.  Co.  v.  Cham- 
bers, 62  South.  724. 

[4]  In  view  of  the  two  clearly  defined,  Ir- 
reconcilable, and  mutually  exclusive  tenden- 
cies of  the  evidence  offered  pro  and  con,  the 
statement  that  the  defendant  was  under  no 
duty  to  keep  a  lookout  for  plaintiff  upon  the 
track  except  at  the  public  road  crossing  was 
a  mere  abstraction.  Even  if  it  might  have 
been  erroneous  in  its  application  to  plaintiff's 
case,  had  he  been  injured  while  walking 
along  or  across  defendant's  track  at  a  place 
other  than  the  crossing,  in  the  case  actually 
set  before  the  Jury  by  the  evidence  and  the 
court's  repeated  limitation  of  the  Inquiry  to 
what  occurred  at  the  crossing  as  the  only 
debatable  issue,  this  statement  of  the  law 
was  of  no  benefit  to  defendant  though  de- 
fendant insisted  upon  it ;  It  worked  no  harm 
to  plaintiff,  though  he  objected  to  it  It 
was  not  reversible  error.  The  duty  in  such 
cases  as  the  charge  given  seems  to  have  had 
in  contemplation  is  elaborately  considered^  in 
B.  R.  L.  &  B.  Co.  v.  Jones,  153  Ala.  157,  45 
South.  177,  where  many  cases  are  cited. 

[5,  S]  There  was  no  error  In  giving  charge 
G  requested  by  the  defendant.  It  stated  a 
proposition  of  law  fundamentally  correct  and 
necessarily  applicable  in  every  case.  If,  in 
order  to  give  point  to  appellant's  argument 
against  the  charge,  it  be  construed  with  spe- 
cial reference  to  section  5473  of  the  Code, 
which  Imposes  certain  duties  on  the  opera- 
tors of  railroad  trains  at  public  road  cross- 
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lngs,  at  regular  stations  and  stopping  places, 
or  when  entering  Into,  or  while  moving  with- 
in, or  passing  through,  any  village,  town,  or 
city,  and  section  5476,  which  puts  upon  them 
the  burden  of  showing  a  compliance  with  sec- 
tion 5473  and  that  there  was  no  negligence, 
still,  In  view  of  the  necessary  principle  up- 
on which  the  courts  proceed  in  every  depart- 
ment of  jurisprudence,  namely,  that  wrong 
is  not  presumed,  and  the  proof  lies  upon  him 
who  affirms,  not  upon  him  who  denies,  in 
view  of  this  principle  of  law  and  right  the 
charge  merely  meant  that  the  burden  rested 
upon  plaintiff  to  prove  the  basic  fact  of  his 
case,  namely,  that  he  was  Injured  by  the 
operation  of  defendant's  cars  or  train  at  a 
place  and  in  circumstances  that  brought  him 
within  the  protective  purview  of  the  statute. 
If  plaintiff  desired  definition  of  the  condi- 
tions in  which  the  statute  operated  in  his 
case  and  of  its  effect  in  those  conditions, 
that  might  have  been  had  on  application  to 
the  court  for  proper  instructions  to  the  Jury. 

Other  charges  given  on  defendant's  re- 
quest, and  the  overruling  of  the  motion  for  a 
new  trial,  in  view  of  what  has  been  said,  do 
not  require  separate  treatment 

Affirmed. 

ANDERSON,  0.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


NOLEN  et  aL  v.  POWELL  et  aL 

(Supreme  Court  of  Alabama.    Dec.  13,  1913. 
Rehearing  Denied  Feb.  12,  1914.) 

1.  Ejectment  (§  13*)— Title  to  Maintain. 

The  legal  title  must  prevail  in  ejectment 
[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  §§  56-58 ;  Dec.  Dig.  {  13.*] 

2.  Ejectment  (§  23*)— Defenses— Terminat- 
ed Life  Estate. 

Where  the  person  through  whom  defendant 
claimed  title  only  had  a  life  estate,  and  died 
before  ejectment  was  brought  by  the  reversion- 
ers, defendants'  title  had  terminated,  so  that 
they  cannot  defend  against  plaintiffs'  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  §f  81-93 ;  Dec.  Dig.  fi  23.*] 

3.  Deeds  (8  8*)— Estate  Conveyed. 

No  title  passed  by  conveyance,  where  the 
grantor  at  the  time  had  no  title,  either  legal  or 
equitable. 

[Ed.  .Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §|  13-18,  408-412;  Dec.  Dig.  §  8.*] 

4.  Adverse  Possession  (8  82*)— Sufficiency 
of  Title. 

If  plaintiffs  have  title  by  adverse  posses- 
sion, their  failure  to  record  a  deed,  the  existence 
of  which  was  not  necessary  to  perfect  their  ti- 
tle, would  not  defeat  their  title  by  adverse  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  6§  468-471;  Dec.  Dig.  8 
82.*] 

Appeal  from  Circuit  Court,  Coosa  County ; 
A.  H.  Alston,  Judge. 

Action  by  Lige  Powell  and  others  against 
Lizzie  Nolen  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 


George  A.  Sorrell,  of  Alexander  City,  for 
appellants.  William  H.  &  J.  R.  Thomas,  of 
Montgomery,  and  Felix  L.  Smith,  of  Rock- 
ford,  for  appellees. 

MAYFIELD,  J.  [1]  This  is  an  action  of 
ejectment,  and  the  legal  title  must  of  course, 
prevail;  there  being  no  question  of  right  of 
possession  as  against  the  legal  title. 

The  facts  and  the  law  of  this  case  are 
fully  and  well  stated  in  the  report  of  the 
decision  of  the  case  of  Winters  v.  Powell.  61 
South.  96.  It  is  conceded  that  the  object  of 
this  appeal  Is  to  induce  the  court  to  recede 
from  the  decision  in  the  Winters  Case,  and 
to  adopt  the  views  of  Justices  McCleilan  and 
Somerville,  who  dissented  on  the  former  ap- 
peal. 

This  case  was  fully  considered  by  the  whole 
court,  both  on  the  original  hearing  and  on  the 
application  for  a  rehearing;  and  the  major- 
ity of  the  court  are  yet  of  the  opinion  that 
the  former  decision  was  correct  Upon 
this  conclusion  we  must  necessarily  adhere 
to  the  former  decision,  and  affirm  the  judg- 
ment of  the  lower  court  on  this  appeal. 

[2]  We  deem  it  necessary  now  to  say  only, 
in  addition  to  what  was  said  by  Justice  Sayre 
on  the  former  appeal  (61  South.  96),  that  it 
is  conceded  that  George  Powell,  through 
whom  plaintiffs  claim  title,  acquired  a  per- 
fect legal  title  to  the  land  before  his  death, 
and  that  he  died  seised  of  a  perfect  legal 
title,  and  that  he,  by  will,  passed  a  life 
estate  only  to  his  widow,  Fannie  Powell, 
through  whom  the  defendants  claim  title. 
As  Fannie  Powell  acquired  a  life  estate  only, 
she  could  and  did  dispose  of  her  life  estate 
only,  and,  as  she  was  shown  to  be  dead  be- 
fore this  suit  was  brought  the  defendants' 
title  had  therefore  terminated,  and  they  could 
not  defend  against  the  plaintiffs,  who  were 
reversioners  in  title  to  the  life  estate  of  Fan- 
nie Powell. 

It  is  said,  however,  in  reply  to  this,  that 
the  defendants  showed  a  perfect  paper  title, 
extending  back  to  the  common  source  of 
title,  viz.,  one  Rylant,  and  that  the  deed  of 
Rylant  to  pinson  and  the  assignment  by  Pin- 
son  to  George  Powell  were  void,  because  not 
recorded  until  after  Pinson  had  conveyed  to 
Fannie  Powell,  and  after  she  had  conveyed 
to  appellants,  or  to  those  under  whom  they 
claim  title. 

[3]  The  perfect  answer  to  this  contention 
is  that  it  is  undisputed,  if  not  conceded,  that 
Pinson  had  no  title,  legal  or  equitable,  when 
he  conveyed  to  Fannie  Powell,  and  that  con- 
sequently no  title  passed  by  his  conveyance  to 
Fannie  Powell.  A  life  estate  had  passed  to 
her  by  the  will  of  George  Powell,  and  that 
only  passed  by  her  conveyance  to  Batson; 
such  estate  having  terminated  before  this 
action  was  brought 

It  is  contended  by  the  appellants  that  the 
lands  in  question  were  impressed  with  a 
trust  by  the  will  of  George  Powell,  and  that 
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Fanxtie  Powell,  the  trustee,  had  sold  the 
lands  for  the  use  of  the  beneficiaries,  and 
that  the  legal  title,  therefore,  passed  by  her 
conveyance  of  the  trust  property.  The  an- 
swer to  this  proposition  Is  that  the  will  did 
not  attempt  to  dispose  of  the  fee,  but  only 
of  the  life  estate,  and  that  that  only  was  im- 
pressed with  a  trust  in  favor  of  the  children, 
and  that  the  life  estate,  so  Impressed  and 
devised,  had  terminated  before  this  action 
was  brought 

If  Rylant  had  never  conveyed  to  Pinson, 
and  Pinson  had  never  conveyed  or  assigned 
to  George  Powell,  the  latter,  nevertheless, 
would  have  acquired  title  by  adverse  posses- 
sion, and  would  bave  completely  divested  the 
title  out  of  Pinson  long  before  Pinson  con- 
veyed to  Fannie  Powell;  and  consequently 
no  title,  legal  or  equitable,  would  have  passed 
by  Pinson's  deed  to  Fannie  Powell.  So, 
eliminating  the  deed  of  Rylant  to  Pinson, 
and  the  assignment  of  Pinson  to  George 
Powell,  the  plaintiffs  would  have  a  perfect 
title,  and  the  defendants  no  title,  legal  or 
equitable. 

[*]  If  plaintiffs  have  a  perfect  title  by  ad- 
verse possession— which  they  indisputably 
have— it  would  be  anomalous  that  a  failure 
to  record  a  deed,  the  existence  of  which  is 
not  necessary  to  perfect  their  title,  would 
wholly  defeat  an  otherwise  perfect  title.  The 
greatest  possible  effect  that  the  failure  to 
record  a  deed  can  have  is  to  render  the  deed 
void.  Surely  the  failure  to  record  a  deed 
ought  not  to  have  the  effect  to  completely 
destroy  a  title  which  would  be  good  and  per- 
fect without  any  deed,  recorded  or  unrecord- 
ed. We  do  not  think  that  this  is  the  effect 
of  our  statute  as  to  recording  conveyances. 
The  effect  of  the  statute  is  to  render  the 
deed  void  in  certain  cases  specified  in  the 
statute  aa  against  certain  parties,  and  conse- 
quently to  destroy  title  which  depends  upon 
the  deed  so  rendered  void;  but  it  was  never 
intended  that  the  failure  to  record  should 
destroy  title,  acquired  by  adverse  possession 
or  otherwise,  which  would  be  good  and  per- 
fect without  any  deed  whatever. 

To  repeat:  Surely  the  plaintiffs,  the  chil- 
dren and  heirs  of  George  Powell,  ought  not 
to  be  in  a  worse  condition  on  account  of  their 
ancestor's  failure  to  record  the  deed  under 
which  he  claimed  title  than  they  would  be 
in  if  no  such  deed  had  ever  existed.  Surely 
to  treat  the  deed  as  if  it  had  never  existed 
is  all  that  the  defendants  could  ask,  or  that 
Fannie  Powell  could  have  asked,  and,.  If  Ry- 
lant had  never  conveyed  to  Pinson,  the  title 
was  wholly  divested  out  of  Rylant  and  Pin- 
son, and  vested  in  George  Powell,  long  be- 
fore Pinson  conveyed  to  Fannie  Powell;  and 
consequently  no  title  of  any  kind  vested  by 
virtue  of  Pinson's  deed  to  Fannie  Powell,  and 
none  would  have  vested  if  Rylant  had  never 
conveyed  to  Pinson. 

On  the  undisputed  evidence  and  facts 
shown  by  this  record,  even  admitting  those 

•For  other 


offered  to  be  shown  by  the  defendants,  the 
affirmative  charge  was  properly  given  for 
the  plaintiffs. 
Affirmed. 

DOWDELL,  a  J.,  and  ANDERSON  and 
DE  GR AFFENRI  ED,  JJ.,  concur. 


HOOBLER  v.  INTERNATIONAL  HARVEST- 
ER CO.  OF  AMERICA. 
(Supreme  Court  of  Alabama.    Feb.  14,  1914.) 

1.  Chattel  Mortgages  (|  172* )  — Den  nub — 
Pleas — Validity. 

In  detinue  a  plea  that  plaintiff  claimed 
the  property  under  a  mortgage,  and  that  de- 
fendant alleged  that  plaintiff,  through  its  agent, 
fraudulently  procured  defendant's  signature 
thereto,  in  that  the  agent  falsely  told  defend- 
ant at  the  time  he  signed  the  mortgage  that  it 
did  not  cover  the  property  sued  for,  that  de- 
fendant relied  on  such  representation,  and, 
wholly  relying  thereon,  signed  the  mortgage 
without  knowing  that  it  contained  or  conveyed 
the  property  sued  for,  was  not  demurrable. 

[Ed.  Note.— For  other  cases.,  see  Chattel 
Mortgages,  Cent.  Dig.  ||  306-308,  310-315; 
Dec.  Dig.  §  172.*] 

2.  Chattel  Mortgages  (J  172*) — Detinue — 
Plea. 

A  plea  in  detinue  alleging  that  plaintiff 
claimed  under  a  mortgage  which  defendant  had 
been  induced  by  plaintiff's  agent  to  sign  under 
specified  circumstances,  but  which  failed  to  de- 
ny that  defendant  knew  be  was  signing  a  mort- 
gage, and  did  not  allege  that  plaintiff's  agent 
made  any  false  or  fraudulent  representations 
as  to  the  contents  thereof,  was  insufficient, 
since  defendant  would  be  presumed  to  know  the 
full  import  and  effect  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  85  306-308,  310-315; 
Dec.  Dig.  S  172.*] 

3.  Sales  (i  467*)— Conditional  Sales— Res- 
ebvation  of  title  —  destruction  0» 
Goods. 

Where  goods  are  sold  under  a  conditional 
sale,  reserving  title  in  the  seller  until  the 
goods  are  paid  for,  the  buyer  may  deprive  him- 
self of  the  right  to  defend  against  further  lia- 
bility in  case  the  property  is  destroyed  before 
final  payment  by  a  provision  in  the  notes  that, 
in  case  the  property  is  lost,  burned,  or  other- 
wise destroyed  before  payment,  he,  neverthe- 
less, promised  to  pay  the  same. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  §§  1354,  1358-1364;  Dec.  Dig.  9  467.*] 

4.  Alteration  of  Instruments  (|  25*)  — 
Pleading  and  Proof. 

Where,  in  detinue,  plaintiff  claimed  under 
a  chattel  mortgage,  defendant  was  entitled  to 
show,  under  a  plea  denying  execution  of  the 
mortgage,  that  the  property  sued  for  was  not 
included  therein  when  defendant  executed  it 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  §§  216-229;  Dec. 
Dig.  |  25.*] 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty;  J.  J.  Curtis,  Judge. 

Detinue  by  the  International  Harvester 
Company  of  America  against  C.  E.  Hoobler. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

The  following  are  the  pleas  referred  to: 
"(3)  Defendant  says  that  plaintiff  claims  the 
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property  sued  for  under  and  by  virtue  of  a 
mortgage  dated  on  or  about  the  17th  day  of 
December,  1910.  Defendant  alleges  that 
plaintiff,  through  Its  agent,  fraudulently  pro- 
cured defendant's  signature  to  said  mortgage 
In  this:  That  plaintiff's  agent  falsely  and 
fraudulently  told  defendant,  at  the  time  de- 
fendant signed  said  mortgage,  that  it  did  not 
contain  tbe  property  sued  for.  And  defendant 
further  alleges  that  he  relied  upon  said  repre- 
sentation, and,  wholly  relying  thereon,  signed 
his  name  to  said  mortgage,  without  knowing 
that  said  mortgage  contained  or  conveyed 
Bald  property  sued  for  in  this  complaint  (4) 
Defendant  says  that  plaintiff  claims  property 
sued  for  under  and  by  virtue  of  a  certain 
mortgage  or  instrument  in  writing  signed  by 
defendant  on  or  about  December  17, 1910,  and 
that  plaintiff's  agent  or  servant  falsely  and 
fraudulently  procured  defendant's  signature 
to  said  mortgage  in  the  following  manner: 
On  said  date  defendant  purchased  of  plain- 
tiff one  gas  and  gasoline  engine  and  dynamo, 
with  fixtures ;  that  at  said  time  of  said  pur- 
chase the  agent  of  plaintiff  filled  out  an  order 
for  said  engine  and  dynamo,  with  fixtures, 
which  defendant  signed,  said  order  being 
hereto  attached  and  marked  Exhibit  A,  and 
made  a  part  of  this  plea;  that  plaintiff's 
agent  handed  defendant  said  Exhibit  A,  and 
at  the  same  time  told  defendant  that  he 
would  fill  out  a  duplicate  of  Exhibit  A,  so 
that  both  parties  would  have  a  duplicate  of 
said  order;  that,  instead  of  plaintiff's  agent 
making  out  a  duplicate  of  Exhibit  A,  he  filled 
out  a  mortgage  under  which  plaintiff  claims 
said  property ;  that  defendant  did  not  read 
over  said  mortgage,  but  relied  upon  the  state- 
ment made  then  and  there  by  plaintiff's  agent 
that  it  was  a  duplicate  of  said  order,  and, 
by  relying  upon  said  false  representations,  de- 
fendant signed  said  mortgage,  believing  at  the 
same  time  that  he  was  signing  a  duplicate 
of  said  order,  and  he  was  thereby  deceived, 
and  had  no  knowledge  that  the  property  sued 
for  was  contained  in  said  mortgage."  "(8) 
That  plaintiff  claims  the  property  sued  for 
under  and  by  virtue  of  a  mortgage  executed 
by  defendant  on  or  about  December  17,  1910, 
to  secure  the  balance  of  the  purchase  price  of 
a  gasoline  engine  and  dynamo,  with  fixtures, 
purchased  by  defendant  from  plaintiff;  that 
plaintiff  retained  title  of  said  engine  and  dy- 
namo with  fixtures,  until  the  entire  purchase 
price  had  been  paid  in  money ;  that  plaintiff 
delivered  possession  of  said  engine  and  dy- 
namo, with  fixtures,  to  defendant ;  and  that, 
after  and  while  said  property  was  in  posses- 
sion of  defendant,  and  before  the  purchase 
price  fell  due  on,  to  wit,  April  15,  1911,  said 
property  was  destroyed  by  fire,  without  the 
fault  or  negligence  of  defendant,  wherefore 
the  balance  of  said  purchase  price  was  ex- 
tinguished." 

Gunn  &  Powell,  of  Jasper,  for  appellant 
Ray  &  Cooner,  of  Jasper,  for  appellee. 


SAYRE,  J.  Action  of  detinue  brought  by 
appellee  against  appellant  for  an  electric  pi- 
ano. Along  with  other  defenses,  defendant 
pleaded  three  pleas,  which  were  intended 
(pleas  3  and  4)  to  show  that  plaintiff  claimed 
title  to  the  property  in  suit  under  a  mortgage, 
and  that  the  mortgage  had  been  procured  by 
the  false  and  fraudulent  representations  of 
plaintiff  or  Its  agent  and  (plea  8)  that  de- 
fendant had  executed  the  mortgage  under 
which  plaintiff  claimed  title  to  secure  the 
purchase  price  of  a  gasoline  engine  and  dyna- 
mo which  he  had  purchased  from  plaintiff, 
that  plaintiff  had  retained  the  title  to  said 
engine  and  dynamo  until  the  purchase  price 
should  be  paid  in  full,  and  that  before  the 
purchase  price  fell  due,  and  while  the  said 
engine  and  dynamo  were  in  the  possession  of 
defendant,  said  property  (engine  and  dynamo) 
was  destroyed  by  fire  without  the  fault  or 
negligence  of  defendant.  The  court  sustained 
demurrers  to  these  pleas,  and  its  action  in 
each  particular  is  assigned  for  error. 

[1]  Plea  3  was  a  good  plea,  and  the  demur- 
rer to  it  should  have  been  overruled.  Moline 
Jewelry  Co.  v.  Crew,  171  Ala.  415,  55  South. 
144;  Leonard  v.  Roebuck,  152  Ala.  312,  44 
South.  390,  and  cases  cited. 

[2]  Plea  4  was  bad.  The  plea  does  not 
deny  that  defendant  knew  be  was  signing  a 
mortgage,  nor  does  it  aver  that'  plaintiff's 
agent  made  any  false  or  fraudulent  represen- 
tation as  to  the  contents  of  the  mortgage. 
Such  being  the  case,  defendant  is  held  to  a 
knowledge  of  the  full  Import  and  effect  of 
the  mortgage.  Beck  &  Pauli  v.  Houppert  104 
Ala.  503,  16  South.  522,  53  Am.  St  Rep.  77. 

[S]  We  are  not  agreed  as  to  whether  plea 
8  stated  a  sufficient  defense  in  the  peculiar 
circumstances  of  this  case;  and,  in  view  of 
our  conclusion  to  reverse  upon  other  points, 
and  the  fact  that  it  appeared  in  the  uncontra- 
dicted evidence  that  in  any  event  plaintiff 
had  a  perfect  answer  to  this  plea  In  the  pro- 
vision of  each  of  the  notes,  evidencing  defend- 
ant's indebtedness  for  purchase  money  as  fol- 
lows: "Should  said  property  for  which  this 
note  is  given  be  lost  burned  or  otherwise 
destroyed  before  payment  of  this  note,  I 
nevertheless  promise  to  pay  the  same" — thus 
obviating  the  difficulty  raised  by  the  doctrine 
of  Bishop  v.  Minderhout  &  Nichols,  128  Ala. 
162,  29  South.  11,  52  L.  R.  A.  395,  86  Am. 
St  Rep.  134,  as  was  decided  by  the  Court  of 
Appeals  in  the  recent  case  of  Kentucky  Wag- 
on Co.  v.  Blanton-Curtis  Mercantile  Co.,  62 
South.  368,  affirmed  by  this  court  on  cer- 
tiorari, we  prefer  to  leave  the  precise  ques- 
tion raised  by  the  demurrer  to  this  plea  un- 
decided for  the  present  If  this  plea  shall 
remain  upon  the  file,  plaintiff  will  have  op- 
portunity to  reply  specially  on  the  theory  of 
Kentucky  Wagon  Co.  v.  Blanton-Curtis  Mer- 
cantile Co.,  supra. 

[4]  Defendant  should  have  been  allowed  to 
show,  under  his  plea  denying  his  execution  of 
the  mortgage  under  which  plaintiff  claimed 
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title,  that  the  property  In  salt  was  not  de- 
scribed in  the  mortgage  at  the  time  when  de- 
fendant signed  it;  i.  e.,  that  the  mortgage 
had  been  materially  altered  since  his  execu- 
tion of  it  Lesser  v.  Scholze,  03  Ala.  838,  9 
South.  273. 

The  matters  involved  in  the  proper  pleas 
to  which  we  have  alluded  went  to  plaintiffs 
title,  and  might  have  been  proved  under  the 
general  issue  (Carlisle  v.  People's  Bank,  122 
Ala.  446,  26  South.  115),  filed  after  the  rulings 
on  pleas  3, 4,  and  8,  but  the  court  followed  up 
Its  rulings  on  these  pleas  by  excluding  from 
the  Jury  evidence  of  the  fact  upon  which  the 
pleas  were  based,  evidence  tending  to  dis- 
prove the  title  by  which  plaintiff  claimed, 
and  these  rulings  were  erroneous. 

For  the  erroneous  rulings  on  the  evidence, 
the  judgment  must  be  reversed. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLBLLAN  and 
SOMERVILLE,  JJ.,  concur. 


McGOWAN  v.  SIMMONS. 
(Supreme  Court  of  Alabama.    Feb.  5,  1914.) 

1.  Judgment  (|  826»)  —  Amendment  Ntrao 
Pbo  Tunc— StnmontNOT  or  Record— Bench 
Notes. 

On  motion  to  amend  nunc  pro  tunc  a  de- 
fault judgment  bo  aa  to  show  that  a  jury  was 
had  to  ascertain  the  amount  of  damages,  the 
bench  notes,  being  quasi  record  matter,  were 
admissible  to  show  that  a  jury  was  ordered  and 
had  to  fix  the  damages. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  628;  Dec  Dig.  §  326.*] 

2.  Process  (8  148*) — Service— Retubn— Im- 
peachment. 

On  a  motion  to  amend  a  default  judgment 
nunc  pro  tunc  to  show  that  a  jury  was  had  to 
ascertain  the  amount  of  damages,  evidence  that 
there  was  in  fact  and  law  no  service  upon  de- 
fendant as  recited  in  the  return  was  not  ad- 
missible. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  §  201;  Dec.  Dig.  §  148.*] 

Appeal  from  Circuit  Court,  Coffee  County; 
EL  A  Pea  roe,  Judge. 

Action  by  C.  W.  Simmons  against  Nick 
McGowan.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

R.  H.  Arlington,  of  Enterprise,  and  H.  L. 
Martin,  of  Ozark,  for  appellant  W.  W.  San- 
ders, of  Elba,  for  appellee. 

MAYFIELD,  J.  Before  the  submission  of 
this  cause,  the  appellee  obtained  a  certiorari 
to  the  trial  court,  to  perfect  the  record.  Be- 
fore the  clerk  of  the.  circuit  court  made  his 
return  to  the  certiorari,  appellee  moved  In 
the  trial  court  to  have  the  Judgment  appealed 
from,  which  was  a  judgment  by  default, 
amended  nunc  pro  tunc,  so  as  to  show  that 
a  jury  was  had,  to  ascertain  the  amount  of 
damages;  the  claim  or  demand  sued  on  be- 
ing one  In  which  a  jury  was  necessary  to 
ascertain  the  amount  of  damages. 


The  appellant,  defendant  in  the  court  be- 
low, resisted  the  motion  to  amend;  and  here 
assigns  several  errors  as  to  the  admission 
of  evidence,  as  to  the  order  allowing  the  mo- 
tion, and  as  to  the  amendment  of  the  judg- 
ment 

[1]  There  was  no  error  in  allowing  the 
bench  notes  of  the  trial  judge,  which  show 
that  a  Jury  was  ordered  and  came,  to  as- 
certain and  fix  the  amount  of  damages.  This 
has  been  repeatedly  held  to  be  proper;  the 
bench  notes  being  quasi  record  matter. 

In  Nabors  v.  Meredith,  67  Ala.  333,  335,  it 
is  said :  "The  practice  in  this  state  has  been 
too  long  and  firmly  established  to  be  now 
disturbed,  permitting  judgments  nunc  pro 
tunc  to  be  entered  without  requiring  notice 
to  be  given  to  the  opposite  party.  No  injus- 
tice can  result  from  this  rule,  for  the  reason 
that  such  amendments  are  always  allowed 
on  some  entry  or  memorandum,  which  is 
to  be  determined  from  an  inspection  of  the 
court  records,  and  cannot  be  contradicted  or 
gainsaid  by  proof  of  extraneous  parol  facts. 
The  court  erred  in  refusing  to  grant  the  mo- 
tion for  want  of  notice.  Glass  v.  Glass,  24 
Ala.  468;  Allen  v.  Bradford,  3  Ala.  281  [37 
Am.  Dec.  689];  Bentley  v.  Wright,  3  Ala. 
607;  Fugua  v.  Carrlel,  Minor,  170  [12  Am. 
Dec  46] ;  Freeman  on  Judg.  |  64.  The  facts 
appearing  on  the  record  authorized  the 
amendment  The  suit  was  on  a  note  of  hand 
properly  described  in  the  complaint,  and  the 
docket  of  the  court  contained  a  memorandum 
in  the  handwriting  of  the  presiding  judge, 
which  showed  the  rendition  of  a  judgment  by 
default  in  favor  of  the  appellant  against 
the  defendants  in  the  judgment  The  omis- 
sion of  the  amount  of  damages  was  a  mere 
clerical  mistake,  and  its  Insertion  a  purely 
ministerial  act,  such  as  was  always  amenda- 
ble at  common  law,  regardless  of  any  power 
conferred  by  the  statute  of  jeofails.  Wilker- 
son  v.  Goldthwalte,  1  Stew.  &  P.  169." 

[2]  There  was  no  error  in  the  trial  court's 
declining  to  allow  the  sheriff  to  amend  his 
return  to  the  summons  and  complaint.  Such 
evidence  is  not  admissible  on  motions  to 
amend  judgments  nunc  pro  tunc.  While  the 
proposed  change  was  called  an  amendment, 
it  was  not  in  law  an  amendment  of  the  re- 
turn of  the  sheriff,  but  was  in  effect  an  im- 
peachment of  the  return  and  would  have 
shown  that  there  was,  in  fact  and  in  law, 
no  service  upon  the  defendant 

If  the  summons  and  complaint  had  been 
admitted,  it  could  not  and  would  not  have 
affected  the  result;  but  we  see  no  error  in 
the  court's  declining  to  admit  the  same  on 
the  hearing  of  the  motion  to  amend. 

The  Judgment  was  properly  amended  by 
reference  to  the  entries  on  the  trial  docket, 
commonly  called  bench  notes;  the  same  be- 
ing memoranda  made  by  the  trial  judge. 
These  constituted  sufficient  authority  for  the 
amended  judgment  entered. 
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We  find  no  error  In  the  record,  and  the 
judgment  must  be  affirmed. 
Affirmed. 

ANDERSON,  O.  J.,  and  SAYRE  and  DE 
GRAPFENRIED,  JJ.,  concur. 


Bz  parte  LOGAN  et  aL 
(Supreme  Court  of  Alabama.    Feb.  6,  1914.) 

1.  Chattel  Mortgages  (§  136*)-Waiveb  of 
Lien  of  Mortgage— Attachment. 

The  levy  of  an  attachment  by  a  chattel 
mortgagee  on  the  mortgaged  property  as  the 
property  of  the  mortgagor  does  not  waive  the 
title  of  the  mortgagee,  or  estop  him  from  main- 
taining an  action  of  detinne  to  recover  the 
mortgaged  property,  since,  by  the  direct  provi- 
sions of  Code  1907,  |  4091,  a  chattel  mort- 
gagor has  an  equity  in  the  mortgaged  property 
subject  to  levy. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  Si  220-226;  Dec.  Dig.  $ 
136.*] 

2.  Judgment  (§  685*)— Res  Judicata— Claim 
Suit— Detinue. 

A  claim  suit  between  a  chattel  mortgagee 
and  a  third  party  resulting  in  favor  of  the 
third  party,  and  instituted  after  the  levy  of 
an  attachment  by  the  chattel  mortgagee  on  the 
mortgaged  property  as  the  property  of  the 
mortgagor,  is  not  res  judicata  in  a  detinue  suit 
by  the  mortgagee  against  the  mortgagor  as  to 
the  same  property. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  1208;  Dec  Dig.  g  685.*] 

3.  Chattel  Mohtoages  ($|  172,  249*)-Rem- 
edies  of  Mortgagee. 

A  chattel  mortgagee  has  three  several  or 
concurrent  remedies  against  the  mortgagor: 
An  action  at  law  to  recover  the  debt;  an  ap- 
propriate action  to  recover  possession  of  the 
property;  and  a  foreclosure  of  the  mortgage, 
and  sale  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  58  306-308,  310-315, 
515,  616,  518,  519;  Dec.  Dig.  §§  172,  249.*] 

Certiorari  to  Court  of  Appeals. 

Petition  in  the  Supreme  Court  by  S.  E. 
Logan  and  another  for  certiorari  to  the 
Court  of  Appeals  to  review  63  South.  766. 
Writ  denied. 

O.  M.  Alexander  and  Blackmon,  Merrill  ft 
Walker,  all  of  Anniston,  for  appellant 
James  F.  Matthews,  of  Anniston,  for  appel- 
lee. 

MAYFIELD,  J.  The  questions  presented 
for  decision  are  as  follows: 

Does  the  mortgagee  of  a  chattel  estop 
himself  from  maintaining  an  action  of  det- 
inue to  recover  the  mortgaged  property  by 
levying  an  attachment  or  execution  upon  the 
property  as  the  property  of  the  mortgagor? 

If  not  estopped,  does  such  levy  amount  to 
a  waiver  of  the  right  or  title  of  the  mort- 
gagee? 

If  the  mere  levy  does  not  work  an  estoppel 
or  waiver,  is  a  claim  suit,  instituted  after 
the  levy,  between  the  mortgagee  and  a  third 
party,  which  results  in  favor  of  the  third 


party,  res  judicata,  in  a  detinue  suit  by  the 
mortgagee  against  the  mortgagor,  as  to  the 
same  property? 

The  trial  court  and  the  Court  of  Appeals 
answered  each  of  the  questions  in  the  'nega- 
tive, and  the  defendant  mortgagor  seeks 
certiorari  to  have  reviewed  the  judgment 
and  decision  of  the  Court  of  Appeals  as  to 
these  questions. 

[1]  The  exact  questions  are  new  in  this 
court,  so  far  as  our  investigation  goes.  They 
have  been  decided  by  other  courts,  however : 
but  the  trouble  is  they  have  been  decided 
differently  in  the  several  courts.  The  ques- 
tions, or  some  of  them,  have  been  answered 
in  the  affirmative  by  the  Supreme  Courts  of 
Massachusetts  and  of  Arkansas  and  other 
states,  and  in  the  negative  by  the  Supreme 
Courts  of  Illinois,  Indiana,  Kansas,  Iowa, 
North  Dakota,  and  of  other  states. 

The  rule  of  law  is  thus  stated  by  the  Su- 
preme Court  of  Massachusetts:  "A  party 
holding  personal  property  by  virtue  of  a 
mortgage  or  pledge  may  waive  his  claim  un- 
der such  mortgage  or  pledge,  and  attach  the 
property  in  a  suit  to  recover  the  debt  for 
which  the  mortgage  or  pledge  was  given. 
Buck  v.  IngeraolL  11  Mete.  [Mass.]  226,  232. 
Such  attachment  is,  in  itself,  a  waiver  of  the 
claim  under  the  mortgage.  The  liens  re- 
spectively created  by  mortgage  and  by  at- 
tachment on  the  same  property  are  essential- 
ly different,  and  cannot  coexist  They  affect 
very  differently,  also,  the  rights  of  third 
persona  A  stranger  may  attach  personal 
property  subject  to  the  incumbrance  of  a 
prior  lien  by  attachment  with  no  responsi- 
bility for  such  prior  lien;  if  the  lien  Is  by 
mortgage,  he  must  pay  the  amount  secured 
by  such  mortgage,  before  his  attachment  Is 
effectual.  We  have  no  need  to  discuss  the 
question  whether  the  same  rule  shall  apply 
to  an  attachment  of  the  equity  of  redemption 
of  personal  property  to  secure  the  payment 
of  the  mortgage  debt  as  applies  to  the  equity 
of  redemption  of  real  property,  for,  in  this 
commonwealth,  the  equity  of  redemption  of 
personal  property  is  not  attachable."  Evans 
v.  Warren  et  aL,  122  Mass.  804. 

The  Arkansas  court  thus  states  the  rule, 
citing  a  number  of  authorities:  "The  levy 
of  the  attachment  amounted  to  an  assertion 
by  appellants  that  the  property  was  subject 
to  seizure  and  sale  under  the  attachment 
But  as  this  could  not  be  true  if  the  Hen  of 
the  mortgage  still  existed,  the  levy  of  the 
attachment  was  the  same  as  a  denial  on  the 
part  of  appellants  that  the  mortgage  lien 
existed,  and  was  in  effect  a  waiver  on  their 
part  of  the  lien  created  by  the  mortgage. 
In  other  words,  having  sued  out  an  attach- 
ment, levied  it  upon  the  property  in  ques- 
tion, and  prosecuted  the  attachment  suit  to 
judgment  they  must  be  held  to  have  waived 
rights  which  were  inconsistent  with  such  a 
course  of  procedure.    The  mortgage  lien. 
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being  inconsistent  with  such  attachment, 
was  thereby  waived,  and  appellants  have 
nothing  npon  which  to  base  their  action  of 
replevin."  Cox  v.  Harris,  64  Ark.  215,  41  8. 
W.  426,  62  Am.  St.  Rep.  187,  188. 

The  Indiana  and  Illinois  courts  criticised 
the  rules  declared  by  the  Massachusetts  and 
Arkansas  courts  as  being  technical  and  arti- 
ficial, and  declined  to  follow.  See  Byram 
v.  Stout,  127  Ind.  195,  26  N.  E.  687;  Bar- 
chard  v.  Kohn,  157  111.  579,  41  N.  E.  902,  29 
L.  R.  A.  803.  In  the  latter  case  it  is  said : 
"The  main  case  which  holds,  that  an  attach- 
ment of  the  mortgaged  property  by  the  mort- 
gagee for  the  mortgage  debt  is  a  waiver  of 
his  lien  under  the  mortgage  is  Evans  v.  War- 
ren, 122  Mass.  S03.  The  decision  in  that  case 
was  placed  upon  the  ground  substantially 
that  the  liens  created  by  mortgage  and  by 
attachment  upon  the  same  property  are  es- 
sentially different,  and  cannot  coexist,  for 
the  reason  that  under  the  Massachusetts 
statutes  the  equity  of  redemption  of  personal 
property  is  not  subject  to  attachment,  and 
hence,  if  the  mortgagee  causes  an  attach- 
ment to  issue  against  the  mortgaged  proper- 
ty, it  is  a  waiver  of  the  mortgage  lien.  The 
cases  which  hold  that  the  attachment  operat- 
ed as  a  waiver  of  the  plaintiff's  rights  under 
the  mortgage  do  so  upon  the  general  grounds 
that  a  person  cannot  avail  himself  of  incon- 
sistent remedies  in  relation  to  the  same  mat- 
ter, and,  having  chosen  and  carried  into  ef- 
fect one  remedy,  he  cannot  resort  to  a  dif- 
ferent one,  Involving  a  repudiation  of  the 
grounds  upon  which  the  first  one  was  based ; 
that  the  suit  on  the  mortgage  and  the  attach- 
ment suit  were  inconsistent,  because  the  one 
proceeds  upon  the  ground  that  the  mort- 
gagee is  the  owner  of  the  property,  and  the 
other  upon  the  ground  that  the  mortgagor 
thereof  Is  owner;  that,  when  the  debt  ma- 
tured, the  mortgagee  had  the  right  to  take 
the  property  under  the  mortgage,  he  having 
the  legal  title,  subject  only  to  a  right  of  re- 
demption; and  that,  by  bringing  the  attach- 
ment suit,  he  elects  to  treat  the  property  as 
the  property  of  the  debtor,  and  cannot,  by 
seeking  to  enforce  his  mortgage,  assert  an 
ownership  and  right  of  possession  in  himself 
antedating  the  attachment  The  reasoning 
In  Evans  v.  Warren,  supra,  was  held  to  be 
unsatisfactory,  and  its  doctrine  was  repudi- 
ated in  Byram  v.  Stout,  127  Ind.  195  [26  N. 
E.  687].  In  the  latter  case  the  mortgagee  in 
a  chattel  mortgage  brought  an  action  to  fore- 
close it,  and  a  junior  mortgagee  set  up  as  a 
defense  that  the  complainant  had  previously 
brought  suit  upon  the  evidences  of  debt  se- 
cured by  his  mortgage,  and  had  therein  issu- 
ed a  writ  of  attachment,  and  levied  It  upon 
the  mortgaged  property,  and  had  thereby  re- 
leased his  mortgage  lien ;  but  the  court  held 
that  the  attachment  was  not  a  waiver  of  the 
mortgage  lien,  and  did  not  estop  the  mort- 
gagee from  claiming  uvAmt  his  mortgage, 
basing  its  decision  mainly  upon  the  ground 
that  In  Indiana  the  mortgagee  in  a  chattel 


mortgage  is  a  mere  lienholder.  Jones,  Mortg. 
S  565.  In  support  of  the  conclusion  that  the 
mortgagee  of  personal  property,  is  a  mere 
lienholder,  Indiana  decisions  are  there  refer- 
red to  holding  that  personal  property  under 
mortgage  may  be  levied  upon  and  sold  by 
execution  subject  to  the  mortgage  lien." 

The  Massachusetts  doctrine  Is  thus  criti- 
cised by  an  annotator  of  the  case  of  Dix  v. 
Smith,  9  Okl.  124,  60  Pac.  303,  50  L.  R.  A. 
714:  "The  decision  in  the  principal  case, 
while  the  logical  result  of  the  view  taken 
of  the  nature  and  effect  of  a  chattel  mort- 
gage, and  of  the  construction  placed  upon 
the  statute  governing  attachments,  rests  up- 
on strictly  technical  grounds.  To  render  ap- 
plicable the  theory  of  the  case,  that  the  lien 
of  a  chattel  mortgage  and  the  lien  of  an 
attachment  are  inconsistent,  and  cannot  co- 
exist, since  the  first  imports  legal  title  in 
the  mortgagee,  and  the  second  legal  title  in 
the  mortgagor,  not  only  the  common-law  doc- 
.trlne  that  a  chattel  mortgage  operates  to 
transfer  the  legal  title  to  the  mortgagee, 
but  also  the  common-law  rule  that  a  mere  • 
equitable  right,  such  as  the  equity  of  re- 
demption remaining  In  the  mortgagor,  is  .not 
subject  to  levy,  must  have  been  left  undis- 
turbed, both  by  statute  and  judicial  decision. 
Even  In  a  Jurisdiction  where  the  doctrine 
that  the  legal  title  is  in  the  mortgagee  has 
not  been  abandoned,  there  is  no  necessary  in- 
consistency between  the  lien  of  a  chattel 
mortgage  and  the  lien  of  an  attachment, 
though  asserted  by  the  same  person,  if,  ei- 
ther by  statute  or  judicial  decision,  the  equi- 
ty of  redemption  in  the  mortgagor  is  made 
subject  to  attachment  While  the  statute  In- 
volved in  the  principal  case  affords  the 
means  of  reaching  by  attachment  property 
that  has  been  mortgaged,  the  opinion  em- 
phasizes the  fact  that  the  statute  contem- 
plates the  payment  and  discharge  of  the 
mortgage  before  the  Hen  of  the  attachment 
can  attach,  so  that  the  statute  does  not  im- 
pair either  of  the  doctrines  of  the  common 
law  referred  to.  The  theory  and  decision  of 
the  principal  case  have  the  support  of  Evans 
v.  Warren,  122  Mass.  303,  which  is  substan- 
tially like  it,  except  that  there  the  attach- 
ment, which  was  subsequently  dissolved,  was 
issued  for  the  debt  secured  by  the  mortgage. 
The  court  took  the  view  that  the  liens  were 
essentially  different  and  could  not  coexist 
pointing  out  that  the  legal  title  was  in  the 
mortgagee,  and  that  the  equity  of  redemp- 
tion in  personal  property  was  not  attach- 
able." 

Whatever  might  be  the  correct  doctrine 
in  this  state  but  for  our  statutes,  our  stat- 
utes certainly  change  the  law  from  that  de- 
clared by  the  Supreme  Courts  of  Massa- 
chusetts and  Arkansas.  Section  4091  of  our 
Coda  expressly  makes  the  equity  of  redemp- 
tion In  cither  land  or  personal  property,  sub- 
ject to  levy  and  sale  under  execution.  This 
being  true,  the  doctrine  of  estoppel  or  waiv- 
er cannot  apply  to  or  result  from  the  levy 
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of  an  execution,  by  the  mortgagee,  upon  the 
mortgaged  chattels. 

It  is  true  that  this  court,  in  the  case  of 
Fuller  v.  Eames,  108  Ala.  464,  19  South. 
368,  held  that,  where  there  was  a  condition- 
al sale  of  chattels,  the  vendor  retaining  title 
until  the  purchase  price  was  paid,  and  the 
vendor  attached  the  property  as  that  of  the 
vendee,  he  was  thereby  estopped  from  bring- 
ing an  action  of  detinue  to  recover  the  same 
property,  thereby  claiming  that  it  was  the 
vendor's,  and  not  the  vendee's.  In  that  case 
this  court  said:  "In  this  attachment  pro- 
ceeding, the  plaintiff  unequivocally  recogniz- 
ed the  property  as  defendant's,  and  sought 
to  subject  it  in  a  manner  wholly  Inconsistent 
with  the  retention  of  the  title  in  himself 
when  he  sold  the  property  to  defendant  He 
thereby  waived  any  title  he  might  have  had 
to  the  property,  and  could  not  afterwards 
institute  this  suit  maintainable  only  on  the 
theory  of  title  in  himself.  Thomason  v. 
Lewis,  103  Ala.  426  [15  South.  830];  Mont- 
gomery Iron  Works  v.  Smith,  98  Ala.  644 
[13  South.  525J;  Lehman,  Durr  &  Co.  v.  Van 
Winkle,  92  Ala.  443  [8  South.  870];  Tanner 
v.  Hale,  89  Ala.  628  [7  South.  187]." 

In  that  case,  as  is  pointed  out,  the  two 
remedies  were  inconsistent,  and  not  concur- 
rent, and,  the  vendor  having  elected  to  at- 
tach the  property  as  that  of  the  defendant, 
and  to  hold  him  liable  for  the  purchase  price, 
he  would  not  be  allowed  to  have  the  proper- 
ty and  also  to  have  the  purchase  price. 

In  the  case  at  bar,  as  to  mortgaged  chat- 
tels, the  statute  changes  the  rule,  if  it  would 
not  otherwise  be  different  The  equity  of 
redemption  in  chattels  being  subject  to  levy 
and  sale  under  execution,  the  levy,  of  course, 
was  not  a  claim  inconsistent  with  that  of  the 
mortgagee's  title,  and,  for  this  reason,  the 
pleas  setting  up  estoppel,  election,  or  waiver, 
on  account  of  this  levy,  were  no  defense  to 
the  action  of  detinue;  hence  no  error  inter- 
vened in  the  trial  court  or  in  the  Court 'of 
Appeals  as  to  the  rulings  on  demurrer  to 
these  pleas. 

[2]  The  claim  suit  was  a  contest  between 
the  mortgagee  and  a  third  party.  In  this 
suit  the  issue  was,  by  virtue  of  the  statute, 
whether  the  property  was  that  of  the  de- 
fendant, the  mortgagor,  and  whether  it  was 
subject  to  the  process.  The  title  to  the  prop- 
erty as  between  the  mortgagee  and  the  mort- 
gagor was  not  therefore  put  in  issue,  nor  de- 
cided, so  far  as  the  pleas  show,  and  therefore 
the  result  of  that  claim  suit  was  not  shown 
to  be  res  judicata  of  the  detinue  suit  be- 
tween the  mortgagee  and  the  mortgagor. 

[3]  In  this  state  the  mortgagee  has  three 
remedies  against  the  mortgagor,  either  of 
which  he  is  at  liberty  to  pursue,  or  he  may 
pursue  any  two  or  all  concurrently:  He  may 
bring  an  action  at  law  to  recover  the  debt 
an  appropriate  action  to  recover  possession 
of  the  property,  and  may  foreclose  the  mort- 


gage, and  sell  the  property.  But,  if  he  pur- 
sue one  or  more,  each  suit  must  be  tried  and 
determined  on  the  principles  applicable  and 
prevailing  in  the  forum  in  which  the  particu- 
lar remedy  is  sought 

The  questions  were  treated  fully  by  the 
Court  of  Appeals  in  an  able  opinion  by 
Walker,  P.  J.,  in  which  we  entirely  concur, 
and,  but  for  the  fact  that  the  question  is 
one  of  first  impression  in  this  court  it  might 
well  be  disposed  of  by  our  merely  adopting 
the  opinion  of  the  Court  of  Appeals. 

The  writ  of  certiorari  is  therefore  denied. 

Certiorari  denied. 

ANDERSON,  a  J.,  and  SATRE,  SOMER- 
VILLE,  DE  GRAFFENRIED,  and  GARD- 
NER, JJ.,  concur.  McCLELLAN,  J.,  thinks 
the  writ  of  certiorari  prayed  for  should  be 
denied  for  the  reasons  and  upon  the  con- 
siderations aet  forth  in  the  opinion  of  the 
Court  of  Appeals. 


GAYLE  et  aL  v.  PENNINGTON. 

(Supreme  Court  of  Alabama.    Feb.  3,  1914.) 

L  Account  (§  17*)— Bili,— Adequate  Remedy 
at  Law. 

A  bill  against  G.  for  an  accounting  as  to 
the  profits  nnder  an  agreement  to  buy  and  sell 
land  and  divide  the  profits,  which  alleged  as 
against  G.'s  wife  only  that  certain  land  sold  at 
foreclosure  was  bid  off  by  her  and  subsequently 
sold  at  a  profit  and  that  G.  represented  her  in 
the  transactions,  failed  to  show  any  equity  as 
against  her,  as  there  was  a  complete  and  ade- 
quate remedy  at  law  if  she  was  liable  at  all, 
unless  barred  by  limitations;  the  bill  not  show- 
ing that  complainant  had  any  interest  in,  or 
claim  or  demand  against  the  particular  funds 
received  by  her,  or  that  she  was  a  trustee  in 
in  vi  turn. 

[Ed.  Note.— For  other  cases,  see  Account. 
Cent  Dig.  §§  77-82,  84-88;  Dec.  Dig.  §  17.*] 

2.  Limitation  of  Actions  (|  60*) — Equita- 
ble Rights  and  Remedies— Accounting. 
Where  the  wife  of  one  of  the  parties  to 
an  agreement  to  buy  and  sell  land  and  divide 
the  profits  purchased  certain  of  the  land  at 
foreclosure  sale,  which  she  subsequently  sold 
at  a  profit  and  for  16  years  after  the  purchase 
by  her  no  complaint  was  made  against  her  or 
as  to  her  purchase,  and  no  claim  was  ever  as- 
serted against  her,  if  she  was  liable  at  all  to 
the  other  party  to  the  agreement  his  right  of 
action  was  barred  by  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §§  333-341;  Dec.  Dig. 
S  60.*] 

8.  Pabtnebship  (J  321*)  —  Accounting  — 
Laches. 

A  bill  for  an  accounting  alleged  an  oral 
agreement  between  complainant  defendant,  and 
three  others  to  buy  and  sell  real  estate  and 
divide  the  profits,  complainant  to  contribute 
his  services,  and  the  other  parties  to  furnish 
the  capital;  that  complainant  was  told  by  de- 
fendant that  the  other  parties  had  withdrawn 
from  the  agreement,  and  it  was  agreed  that 
defendant  would  furnish  all  the  capital;  that 
in  1892  complainant  conveyed  all  of  the  prop- 
erty remaining  unsold  to  defendant;  that  in 
1896  certain  of  the  property  was  sold  at  fore- 
closure and  purchased  by  defendant's  wife,  who 
in  1910  resold  such  land  at  a  profit;  and  that 


•For  other  ctM  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Seriea  *  Rep'r  Indexes 

Digitized  by  Google 


GAYLE  v.  PENNINGTON 


573 


in  1001  defendant  disposed  of  and  conveyed 
the  rest  of  the  land,  taking  certain  land  in  part 
payment  The  bill  waa  filed  abont  11  years  aft- 
er this  last-mentioned  conveyance.  No  lands 
were  alleged  to  have  been  purchased  under  the 
agreement  daring  the  last  20  yearn.  Held,  that 
an  accounting  would  be  denied  for  laches;  no 
sufficient  excuse  for  the  long  delay  in  bringing 
the  suit  appearing. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  88  743-745;  Dec  Dig.  |  821.*] 

4.  Pabtnebship  (I  821*)  —  Accounting  — 
Laches— Accbual  of  Cause  of  Action. 

Under  an  agreement  between  complainant 
and  defendant  to  buy  and  sell  land  and  divide 
the  profits,  complainant  to  contribute  his  serv- 
ices, and  defendant  to  furnish  the  money,  where 
defendant  sold  certain  of  the  land,  taking  other 
land  in  part  payment,  complainant's  right  to  an 
accounting  then  accrued,  as  the  land  taken  in 
payment  could  have  been  valued  and  the  profits 
divided,  and  he  could  not  wait  indefinitely  for 
a  sale  of  such  land  by  defendant 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  fi§  742-745;  Dec.  Dig.  |  32L*] 

5.  Equity  (8  219*)— Demubbeb— Laches. 

Laches  may  be  raised  by  demurrer  when 
the  bill  shows  a  long  delay  in  asserting  the 
rights  claimed. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  53  496,  498-600;  Dec.  Dig.  §  219.*] 

6.  Contracts    (5    270* )  —  Rescission  fob 
Fraud— Conditions  Precedent. 

A  party  must  disaffirm  a  contract  by  which 
he  is  defrauded  at  the  earliest  practicable  mo- 
ment after  the  discovery  of  the  fraud,  unre- 
servedly, and  return  whatever  he  has  received 
under  it 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig,  H  1189,  1200;  Dec.  Dig.  f  270.*] 

7.  Equity  (§  87*)— Defenses— Laches. 

Laches  depends  principally  upon  the  in- 
equity of  permitting  a  claim  to  be  enforced,  and, 
if  this  inequity  exists,  relief  will  be  denied, 
though  the  statutory  period  of  limitation  has  not 
elapsed. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  §§  242-244,  395;  Dec  Dig.  8  87.*] 

8.  Equity  (8  72*)— Defenses— Laches. 

Laches  is  sufficient  alone  to  bar  equitable 
relief,  especially  where  it  has  been  so  long 
continued  as  to  render  relief  doubtful,  uncer- 
tain, unfair,  or  unjust. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  Si  207,  210-220,  225,  226;  Dec  Dig. 
i  72.*] 

9.  Equity  (8  66*)  —  Necessity  of  Doing 
Equity. 

Parties  cannot  come  into  equity  in  their 
own  behalf  when  their  conduct  previously  has 
been  such  as  to  prevent  equity  being  done. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  81  188-190;  Dec  Dig.  8  66.*] 

10.  Discovery  (8  19*)— Bill— Sufficiency. 
A  bill  for  an  accounting  and  for  a  discov- 
ery was  not  sufficient  as  a  bill  for  discovery 
as  to  the  purchase  price  received  by  defend- 
ant for  land  in  which  complainant  claimed  to  be 
interested,  where  no  attempt  to  obtain  this  in- 
formation from  the  parties  to  the  deeds  was 
shown  to  have  been  made;  the  mere  fact  that 
the  deeds  did  not  recite  the  actual  considera- 
tion not  authorizing  the  bill. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent  Dig.  88  20-26;  Dec  Dig.  8  19.*] 

11.  Account  (8  12*)  —  Subjects  of  Equita- 
ble Jurisdiction. 

Where  there  is  no  fiduciary  relation  de- 
volving the  duty  to  render  an  account,  and  the 


accounts  are  not  mutual  nor  so  complex  and 
intricate  that  a  jury  cannot  examine  and  state 
them  with  the  necessary  accuracy,  equity  has 
no  original  and  independent  jurisdiction  in  the 
matter  of  accounts. 

[Ed.  Note.— For  other  cases,  see  Account, 
Cent  Dig.  88  62-70;  Dec  Dig.  8  12.*] 

Appeal  from  Chancery  Court,  Montgomery 
County;  L.  D.  Gardner,  Chancellor. 

Bill  by  Cincinnatus  Pennington  against  W. 
A  Gayle  and  others,  for  a  discovery  and  an 
accounting.  From  a  decree  overruling  de- 
murrers to  the  amended  bill,  respondents  ap- 
peal.   Reversed  and  remanded. 

The  first  paragraph  of  the  bill  sets  up  a 
contract  of  partnership  between  orator  and 
William  A  Gayle,  and  the  members  of  the 
Ann  of  Troy,  Tompkins  &  London,  to  engage 
in  the  business  of  buying  and  selling  real 
estate  in  and  around  the  city  of  Wetumpka ; 
orator  contributing  his  services  in  this  busi- 
ness, buying  and  selling  on  the  approval  of 
Gayle,  the  other  parties  to  furnish  the  mon- 
ey, the  profits  realized  to  be  divided  into  five 
equal  parts,  each  party  to  the  contract  share 
and  share  alike. 

The  second  paragraph  averred  the  purpose 
and  the  Investigation  of  various  pieces  of 
property,  which  different  pieces  are  set  out 
and  described,  together  with  a  piece  of  tim- 
berland  consisting  of  about  1,840  acres  situ- 
ated about  seven  or  eight  miles  east  of  We- 
tumpka, known  as  the  Neil-Smith  place.  It 
is  then  averred  on  information  and  belief 
that  all  except  Gayle  and  orator  withdrew 
from  the  agreement  and  it  was  agreed  be- 
tween him  and  Gayle  that  Gayle  was  to  fur- 
nish the  money,  his  interest  being  increased 
to  a  four-fifths,  and  orator's  remaining  as 
it  was,  and  that  Gayle  assumed  to  pay  the 
entire  purchase  money  for  the  property  al- 
ready bought,  and  such  other  property  as 
orator  might  buy ;  that  the  notes  were  duly 
met  by  Gayle  at  maturity,  but  the  title  was 
taken  in  orator's  name,  but  that  in  purchas- 
ing the  Neil  tract,  Nell  did  not  care  for  any 
of  the  purchase  money,  and  so  orator  gave 
him  his  notes  secured  by  mortgage,  together 
with  Interest  notes;  that,  while  it  was  not 
a  part  of  the  agreement,  orator,  with  the 
consent  of  Gayle,  looked  after  the  renting  of 
the  property  and  in  putting  the  same  in 
favorable  repair,  and  that  he  paid  for  re- 
pairs out  of  the  rent  collected,  also  some 
of  the  interest  that  had  matured  on  notes 
executed  for  the  purchase  of  the  Neil  place, 
and  also  paid  out  sums  from  time  to  time  for 
city,  state,  and  county  taxes,  and  remitted 
the  balance  to  Gayle,  and  that  his  services 
covering  a  period  of  12  years,  were  worth  $40 
per  month,  which  he  is  entitled  to  have  paid, 
with  interest ;  that  orator  himself  sold  some 
of  the  property  so  purchased,  including  two 
storehouses  in  Wetumpka,  realizing  on  one 
$1,250,  and  the  other  $250,  besides  leaving  a 
store  and  residence  and  lot  as  net  profit  the 
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same  being  worth  between  $1,600  and  $1,600. 
Orator  requested  Qayle  to  allow  him  to  re- 
tain a  part  of  the  profits  on  the  sale,  and 
Gayle  replied  by  saying  that,  although  the 
property  sold  had  yielded  a  profit,  the  re- 
mainder might  entail  a  loss,  and  It  could 
not  be  known,  until  all  the  property  was 
sold,  whether  there  would  be  a  profit  or  not, 
but  assured  orator  that  a  full  settlement 
would  be  made  when  the  property  was  dis- 
posed of.  It  Is  then  averred  that  Gayle  paid 
all  the  notes  except  as  to  the  Nell-Smith  pur- 
chase, and  that  that  bad  grown  vastly  more 
valuable;  that  at  Gayle's  request,  and  as 
Gayle  had  paid  all  the  purchase  money,  and 
orator's  Interest  was  only  in  the  profits,  he 
-conveyed  to  Gayle,  In  1892,  all  the  property 
remaining  unsold,  but  continued  to  collect 
the  rents  and  make  repairs  and  pay  the 
taxes;  that,  when  the  Neil-Smith  mortgage 
matured,  Gayle  without  informing  orator, 
and  without  paying  the  mortgage  as  he 
should  have  paid  it,  conceived  the  design  of 
depriving  orator  of  any  interest  in  the  resale 
of  said  land  by  having  the  mortgage  thereon 
foreclosed,  and,  Smith  having  died  in  the 
meantime,  the  administrator  advertised  the 
place  for  sale  under  the  power  contained  in 
the  mortgage,  and  the  same  was  bid  ofl"  and 
sold  through  Mary  W.  Gayle,  wife  of  said 
W.  A.  Gayle.  It  Is  then  averred  that,  at  the 
time  of  the  foreclosure,  Gayle  was  a  man  of 
means,  and  of  fine  standing  and  credit  in  the 
city  of  Montgomery,  and  had  the  means  to 
pay  off  the  mortgage,  but  that,  even  if  he 
had  no  means,  he  could  have  easily  raised 
upon  the  security  of  the  property  the 
amount  necessary  to  pay  off  the  mortgage. 
It  is  then  averred  that  Gayle  represented 
his  wife  in  all  these  transactions,  and  that 
Mrs.  Gayle  had  notice  of  orator's  equities. 
It  is  then  averred  that  Mary  Gayle  retained 
the  property  until  the  30th  of  September, 
1910,  when  she  and  her  husband  joined  In  a 
deed  of  the  property  to  one  E.  G.  Ensign, 
and  that,  while  the  express  consideration 
was  $1  and  other  valuable  consideration, 
orator  is  informed  and  believed  that  the  real 
amount  of  said  purchase  money  was  the  sum 
of  $70,000.  It  is  then  averred  that  orator 
was  without  knowledge  or  notice  of  these 
transactions.  It  is  then  averred  that  In  No- 
vember, 1901,  Gayle  executed  to  Lancaster  a 
deed  to  all  the  other  property  purchased  by 
orator  in  or  near  the  city  of  Wetumpka, 
which  had  not  previously  been  sold  in  ex- 
change for  a  1280-acre  plantation  In  Marengo 
county,  and  that  Gayle  continued  to  own 
said  plantation  until  November,  1910,  when 
he  sold  and  conveyed  same  to  the  Dallas  In- 
vestment Company,  on  a  recited  considera- 
tion of  $5  and  other  good  and  valuable  con- 
sideration. But  on  Information  and  belief 
orator  charges  that  a  large  profit  was  real- 
ized by  Gayle  on  said  property  over  and 
above  the  cost  of  the  property  which  he 
conveyed  to  said  Lancaster  for  the  same,  but 
orator  does  not  know  the  amount,  and  has 


not  been  able  to  discover  it  Then  follows  a 
statement  of  a  conversation  had  with  Gayle, 
the  substance  of  which  was  that  Gayle  de- 
clined to  make  a  settlement  or  statement,  and 
that,  at  the  request  of  orator's  solicitors, 
Gayle  had  declined  and  refused  to  state  an 
account  which  had  been  declined  by  Gayle. 
Then  follow  a  number  of  questions  propound- 
ed to  Gayle  for  the  purpose  of  ascertaining 
just  what  was  received  by  him  in  the  various 
dealings  with  the  property  purchased  by  ora- 
tor for  him. 

Demurrers  being  sustained,  complainant 
amended  his  bill  by  adding  thereto  that  ora- 
tor had  made  diligent  effort  to  ascertain 
what  said  Gayle  obtained  for  the  Marengo 
county  plantation,  and  the  Neil-Smith  place, 
but  has  been  unable  to  ascertain  through 
Gayle  or  from  any  other  source,  and  that 
orator  has  no  means  of  ascertaining,  and  no 
way  of  discovery  or  proving,  the  fact,  with- 
out an  answer  from  said  W.  A.  Gayle,  and 
that  a  discovery  was  necessary  to  ascertain 
the  true  facts  relative  thereto,  except  by  an- 
swer of  W.  A.  Gayle  by  striking  out  what 
was  alleged  in  paragraph  2  relative  to  Gayle 
paying  the  purchase  money;  and  orator  be- 
ing interested  only  in  the  profits,  and  be- 
lieving in  the  absolute  good  faith  of  Gayle, 
made  him  a  deed  to  all  the  property  in  1S92, 
and  by  substituting  in  its  place  the  follow- 
ing: "Orator  avers  that,  while  he  was  joint- 
ly interested  with  said  Gayle  in  the  profits 
that  might  be  derived  from  the  purchase  and 
sale  of  said  land,  he  had  the  utmost  confi- 
dence in  the  absolute  good  faith  of  said 
Gayle,  and  complied  with  his  said  request, 
and  made  him  a  deed  to  all  of  the  said  prop- 
erty In  1892,  but  that  said  conveyance  was 
not  intended  to  be  regarded  by  either  party 
as  in  any  manner  affecting  the  rights  or 
interests  of  orator  under  said  contract 
Orator  further  avers  that  there  was  no 
agreement  between  himself  and  Gayle  that 
orator  should  be  simply  an  employe,  or  that 
his  interest  in  the  profits  should  be  only  a 
means  of  ascertaining  his  compensation: 
but  on  the  contrary,  it  was  understood  and 
agreed  that  said  Gayle  and  himself  should 
own  jointly  the  profits  that  might  be  derived 
from  a  resale  of  said  property,  and  that  the 
same  should  be  divided  between  them.  Ora- 
tor avers  upon  advice  of  counsel  that  upon 
receipt  of  proceeds  of  the  Marengo  county 
plantation  and  of  the  other  property  sold 
as  aforesaid,  Gayle  became  and  was  the 
trustee  for  the  benefit  of  your  orator  to  the 
extent  of  his  interest  in  said  fund,  and  held 
the  same  in  trust  for  orator.  That  it  was 
expressly  agreed  that  said  Gayle  should 
make  sale  of  said  property,  and  divide  the 
proceeds  between  himself  and  orator  pursu- 
ant to  the  terms  of  the  contract  And  ora- 
tor avers  that  Mary  W.  Gayle  became  a  trus- 
tee in  lnvitum  for  the  benefit  of  your  orator 
of  the  proceeds  derived  from  the  sale  of  the 
Nell-Smith  place  to  the  extent  of  the  interest 
of  orator  therein,  and  was  and  is  liable  to 
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account  to  orator  for  the  same  as  such  trus- 
tee to  the  extent  of  his  interest  therein." 

Marks  ft  Sayre,  of  Montgomery,  for  appel- 
lants. J.  M.  Chilton  and  Ball  ft  Samford, 
all  of  Montgomery,  and  Foster,  Samford  ft 
Carroll,  of  Troy,  for  appellee. 

MATPIELiD,  J.  Appellee  filed  this  bill 
against  appellants,  for  discovery  and  an  ac- 
counting. The  defendants  demurred  to  the 
original  bill,  and  the  demurrers  were  sus- 
tained, whereupon  the  complainant  amended 
his  bill.  To  the  amended  bill  the  demurrers 
were  reinterposcd,  but  were  overruled. 
From  this  last  decree  this  appeal  is  prose- 
cuted. 

The  reporter  will  set  out  the  material  facts 
averred  in  the  original  bill  and  in  the  amend- 
ed bill ;  that  is  to  say,  such  material  facts 
as  will  tend  to  elucidate  the  opinion.  The 
chancellor  wrote  a  valuable  opinion-  upon  sus- 
taining the  demurrer  to  the  original  bill,  and 
another,  when  he  overruled  the  demurrer  to 
the  amended  bill. 

After  a  careful  study  of  the  record  and  of 
the  able  and  extended  briefs  of  the  appel- 
lants and  the  appellees,  we  are  of  the  opinion 
that  the  chancellor  was  correct  in  his  first 
decree  and  opinion,  but  wrong  in  his  second. 
We  do  not  think  that  the  amendment  cured 
the  bill  of  its  defects  pointed  out  by  the  de- 
murrer, and  must  hold  that  the  chancellor 
erred  in  overruling  the  demurrer  to  the 
amended  bill. 

[1,2]  We  are  unable  to  find  any  equity  in 
this  bill  in  so  far  as  It  concerns  Mrs.  Gayle. 
Her  only  connection  with  the  alleged  contract 
or  dealings  between  the  complainant  and  W. 
A.  Gayle,  which  extended  over  a  period  of 
25  years,  was  that  her  husband,  as  her  agent, 
bought  for  her  one  tract  of  land  at  a  fore- 
closure sale,  and  that  she  subsequently  sold 
it  at  a  profit  While  the  bill  does,  attempt 
to  bold  her  as  a  trustee  in  invitum,  no  facts 
are  alleged  which  show  such  a  relation.  The 
bill  does  not  show,  or  attempt  to  show,  that 
the  complainant  had  any  interest  in,  or  claim 
or  demand  against,  the  particular  funds  paid 
to,  or  received  by,  W.  A.  Gayle  or  Mrs.  Gayle. 
If  the  bill  sought  to  fix  a  trust  upon  the  par- 
ticular land  or  funds  which  were  in  the 
hands  or  under  the  control  of  Mrs.  Gayle,  she 
would  be  a  proper  party ;  but  such  is  not  the 
object  of  the  bill.  It  seeks  an  accounting 
between  complainant  and  W.  A.  Gayle,  ex- 
tending over  a  period  of  more  than  20  years, 
and  the  only  connection  Mrs.  Gayle  is  shown 
to  have  had  with  the  matter  is  that  she 
bought  one  piece  of  land  at  a  mortgage  sale 
and  10  or  15  years  thereafter  sold  it  for  a 
profit 

We  do  not  mean  to  intimate  that  any  lia- 
bility whatever  is  shown  against  Mrs.  Gayle, 
but  if  any  is,  it  is  one  the  remedy  for  which 
is  complete  and  adequate  in  a  court  of  law, 
provided  it  is  not  barred  by  the  statute  of 
limitations  of  six  and  ten  years;  and,  if 


875 

barred  by  the  statute,  no  reason  is  shown,  or 
attempted  to  be  shown,  why  a  court  of  equity 
should  grant  relief  against  Mrs.  Gayle.  The 
bill  shows  that  the  foreclosure  sale  of  the 
mortgage  on  the  Neil-Smith  place,  at  which 
sale  Mrs.  Gayle  became  the  purchaser,  oc- 
curred in  1896,  16  years  before  the  bill  was 
filed,  and  during  all  this  time,  and  up  to  the 
filing  of  the  bill,  no  complaint  was  ever  made 
to  or  against  Mrs.  Gayle  as  to  her  purchase 
of  this  property  or  her  liability  to  the  com- 
plainant The  bill  does  not  show,  or  attempt 
to  show,  that  complainant  ever,  at  any  time  ■ 
before  the  bill  was  filed,  claimed  to  have  any 
right  against  Mrs.  Gayle  as  to  her  purchase 
of  this  tract  of  land,  or  as  to  any  other 
amount  claim,  or  demand.  So,  if  complain- 
ant ever  had  any  right  of  action  against 
Mrs.  Gayle  as  to  this  purchase,  it  was  barred 
long  before  the  bill  was  filed. 

[3]  We  do  not  think  the  bill  is  sufficient 
in  its  averments  to  excuse  the  complainant 
for  bis  long  delay  in  bringing  this  suit  The 
rights  which  the  complainant  here  seeks  to 
enforce  grew  out  of,  and  depend  upon,  an 
oral  contract  made  in  1887,  a  quarter  of  a 
century  before  the  bill  was  filed— a  mere 
oral  agreement  made  between  five  persons, 
complainant,  Troy,  Tompkins,  London,  and 
the  defendant  W.  A.  Gayle.  It  is  true  the 
bill  alleges  that,  by  a  parol  agreement  three 
of  the  five  dropped  out  of  the  agreement  and 
W.  A.  Gayle  took  the  place  and  interests  of 
the  three  dropping  out  and  that  thereby 
complainant  and  defendant  became  tenants 
in  comomn  as  to  the  profits  realized  from 
the  purchase  and  sale  of  the  lands.  The  ef- 
fect of  this  alleged  agreement  was  that  the 
lands  were  to  be  purchased  and  sold,  ana 
plaintiff  was  to  have  one-fifth  of  the  net  prof- 
its, but  was  not  to  share  In  the  losses  or  ex- 
penses, and  was  to  furnish  no  capital  ex- 
cept his  labor,  Judgment,  and  influence  in 
the  purchase. 

No  lands  are  alleged  to  have  been  pur- 
chased under  the  agreement  during  the  last  20 
years.  Title  to  some  or  all  of  the  lands  pur- 
chased was  taken  in  the  name  of  complain- 
ant; but  in  1802,  20  years  before  the  bill  was 
filed,  complainant  conveyed  the  title  to  W.  A. 
Gayle,  the  respondent  under  the  alleged 
agreement  that  when  Gayle  sold  the  lands 
he  should  pay  to  complainant  one-fifth  of  the 
net  profits. 

The  Neil-Smith  place  was  sold  under  a 
mortgage  in  1806,  and  purchased  by  Mrs. 
Gayle.  While  it  is  alleged  that  this  fore- 
closure sale  was  conceived  and  procured  by 
W.  A.  Gayle  for  the  purpose  of  cutting  com- 
plainant out  of  his  profits,  no  complaint  was 
ever  made  by  the  plaintiff  until  the  filing  of 
this  bill,  or  shortly  before,  which  was  16 
years  after  the  foreclosure  sale.  The  bill 
does  not  allege  that  any  complaint  was  ever 
made  to  Mrs.  Gayle  about  her  purchase,  or 
that  it  was  ever  claimed  or  supposed  that 
she  was  liable,  or  would  ever  become  liable, 

Digitized  by  Google 


576 


64  SOUTHERN  REPORTER 


(Alt. 


to  the  complainant  for  profits  on  account  of 
this  purchase.  The  filing  of  this  bill,  16 
years  after  the  purchase,'  was,  so  far  as  the 
bill  shows,  the  first  Information  Mrs.  Gayle 
had  that  complainant  would  attempt  to  hold 
her  liable  on  account  of  her  purchase. 

The  remainder  of  all  the  lands  purchased 
under  the  Joint  adventure,  the  bill  alleges, 
was  disposed  of  and  conveyed  to  one  Lan- 
caster, in  1901,  11  years  before  the  bill  was 
filed.  So  the  bill  shows  that  the  legal  title 
to  all  the  lands  purchased  passed  out  of 
complainant  20  years  before  the  bill  was 
filed,  and  out  of  the  defendant  W.  A.  Gayle 
11  years  before  the  bill  was  filed;  and  not 
a  line  or  a  word  of  writing,  In  all  these  trans- 
actions as  to  all  this  land,  Is  alleged  or 
shown  which  tends  fo  show  that  any  one  Is 
liable  to  the  complainant  for  one  cent  The 
entire  right  and  claim  of  the  complainant  is 
based  upon  a  parol  agreement  made  more 
than  25  years  before  the  bill  was  filed.  It 
Is  true  the  bill  attempts  to  avoid  the  statute 
of  limitations  by  alleging  that  Mrs.  Gayle 
and  her  husband,  W.  A.  Gayle,  sold  the  Nell- 
Smith  place  for  a  large  profit  only  a  few 
years  before  the  bill  was  filed;  but  the  acts 
which  would  allow  the  plaintiff  to  share  In 
these  profits  occurred  16  years  before  the 
bill  was  filed,  and  no  complaint  was  ever 
theretofore  made  as  to  them. 

t4]  The  bill  also  attempts  to  avoid  the 
statute  of  limitations  by  showing  that,  when 
the  remainder  of  the  lands  was  sold  and  con- 
veyed to  Lancaster,  a  plantation  in  Marengo 
county  was  taken  in  part  payment,  and  that 
this  plantation  was  not  sold  until  a  few  years 
before  the  bill  was  filed. 

Under  the  original  oral  agreement,  giving  it 
the  construction  most  favorable  to  the  com- 
plainant, it  was  the  sale  and  conveyance  to 
Lancaster  which  fixed  the  time  of  settle- 
ment and  the  amount  of  the  profits  in  which 
the  complainant  had  a  right  to  share.  The 
Marengo  plantation  took  the  place  of  money, 
and  It  was  upon  its  taking  over  that  com- 
plainant had  the  right  to  share  in  the  prof- 
its. The  plantation  could  have  been  val- 
ued, and  the  profits  thereon,  if  any,  then  di- 
vided. The  complainant  shows  no  right  to 
wait  indefinitely  for  the  sale,  if  it  should 
ever  occur,  of  this  plantation.  It  was  not 
purchased  under  the  oral  agreement  as  to 
profits;  it  was  acquired  in  part  payment  of 
parts  of  the  lands  purchased.  When  the  last 
of  the  lands  purchased  under  the  oral  agree- 
ment of  1889  was  sold  and  conveyed  to  Lan- 
caster, this  certainly  fixed  the  time  at  which 
complainant  was  entitled  to  an  accounting 
and  settlement 

This  case  affords  a  strong  illustration  of 
the  wisdom  of  the  statutes  of  frauds,  and  of 
limitations  of  actions,  and  of  the  equitable 
doctrine  of  laches.  The  amended  bill,  like 
the  original,  shows  on  its  face  that  the  com- 
plainant has  slept  too  long  upon  his  rights, 
and  shows  no  sufficient  excuse  or  justifica- 
tion for  his  waiting  so  long.  The  doctrine  of 


laches*  without  regard  to  the  statute  of 
frauds  or  that  of  limitations,  will  prevent 
the  relief  prayed,  unless  the  complainant  can 
show  some  sufficient  justification  or  excuse 
for  this  long  delay. 

[6]  Laches  is  a  defense  which  may  be  rais- 
ed by  demurrer  when  the  bill  shows  long  de- 
lay in  asserting  the  rights  claimed. 

In  Powler  v.  Alabama  Iron  &  Steel  Co.,  164 
Ala.  414,  419,  420,  51  South.  395,  the  rule 
was  stated  by  Justice  Sayre,  with  citation 
of  authorities.  It  is  there  said:  "It  is  the 
settled  rule  of  practice  in  this  state  that  a 
demurrer  will  lie  for  laches,  as  well  as  for 
statutory  limitation  appearing  on  the  face 
of  the  bill.  Greenlees  v.  Greenlees,  62  Ala. 
330 ;  Scruggs  v.  Decatur  Mineral  Co.,  86  Ala, 
173,  5  South.  440.  It  is  familiar  learning 
that  in  the  application  of  the  doctrine  of 
laches,  courts  of  equity  act  in  accordance 
with  the  analogy  furnished  by  the  statute  of 
limitations,  so  that  if  the  corresponding  legal 
right  asserted  under  similar  conditions, 
would  be  barred,  the  equitable  action  is  held 
to  have  been  lost  by  laches,  by  the  neglect  to 
assert  it  within  a  reasonable  time.  This  rale 
is  subject  to  modifications  arising  out  of  the 
relations  of  the  parties,  and  which  other  rec- 
ognized principles  of  equity  jurisprudence  re- 
quire to  be  considered.  Montgomery  Light 
Co.  v.  Lahey,  121  Ala.  131,  25  South.  1006. 
Such  qualifying  circumstances  may  be  fonnd 
in  the  complainant's  Ignorance  of  his  rights, 
or  his  infancy,  or  mental  unsoundness,  or  that 
he  was  in  possession,  or  the  pendency  of  an- 
other suit  to  enforce  the  same  right  the 
existence  of  confidential  relations,  estoppel  of 
the  defendant  and  in  other  circumstances  as 
to  be  found  noted  in  the  reports  of  the  ad- 
judicated cases.  In  a  case  where  the  charge 
of  laches  rests  upon  delay  only,  and  that  de- 
lay appears  on  the  face  of  the  bill  to  have 
been  short  of  the  period  of  limitation,  the 
reason  of  the  rule  of  analogy  obviously  wonld 
require  that  special  circumstances  operating 
to  destroy  the  right  asserted  should  be 
brought  forward  by  way  of  defense.  Where, 
however,  the  bill  shows  a  lapse  in  excess  of 
the  period  of  limitation,  it  would  seem  that 
special  matters  obviating  the  rule  of  analogy 
should  be  brought  forward  in  the  bill.  And 
this  is  the  rule  stated  by  the  authorities. 
Henry  County  v.  Winnebago  Drain  Co.,  52 
111.  299;  Jarvis  v.  Martin,  45  W.  Va.  347,  31 
S.  E.  957;  Fletcher,  Eq.  PI.  &  Pr.  |  92." 

The  Supreme  Court  of  the  United  States, 
quoted  by  our  court  in  Fowler's  Case,  supra, 
has  said:  "As  lapse  of  time  necessarily  ob- 
scures the  truth  and  destroys  the  evidence 
of  past  transactions,  courts  of  chancery  will 
exercise  great  caution  in  sustaining  bills 
which  seek  to  disturb  them.  They  will  hold 
the  complainant  to  stringent  rules  of  pleading 
and  evidence,  and  require  him  to  make  oat  a 
clear  case.  •  *  *  And  especially  most 
there  be  distinct  averments  as  to  the  time 
when  the  fraud,  mistake,  concealment  or  mis- 
representation was  discovered,  and  what  the 
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discovery  la,  so  that  the  court  may  clearly 
see  whether,  by  the  exercise  of  ordinary  dili- 
gence, the  discovery  might  not  have  been  be- 
fore made."  Stearns  v.  Page,  7  How.  819, 
829  (12  L.  Ed.  928).  "This  Is  necessary  to 
enable  the  defendant  to  meet  the  fraud,  and 
tbe  alleged  time  of  its  discovery."  Moore  v. 
Greene,  19  How.  69,  72  (15  L.  Ed.  533). 

It  was  also  said  in  Fowler's  Case,  supra, 
that:  "It  may  be  true,  as  Lord  Ersklne  has 
asserted,  that  'no  length  of  time  can  prevent 
the  unkenneling  of  a  fraud.'  But  other  prin- 
ciples need  observance.  The  salutary  rule  of 
pleading  which  we  have  considered  and  stat- 
ed requires  that,  if  the  delay  in  asserting  a 
right  against  adverse  claim  be  great,  a  suffi- 
cient excuse  be  alleged." 

The  equities  of  this  bill,  if  equities  it  pos- 
sess, must  of  necessity  depend  upon  an  oral 
contract  or  agreement,  made  between  5  per- 
sons, and  more  than  25  years  ago,  as  to  the 
purchase  and  sale  of  lands.  What  those 
terms  of  agreement  were  must  determine  the 
rights  of  complainant.  Three  of  the  parties 
to  the  contract  are  not  before  the  court.  The 
bill,  at  best,  states  only  complainant's  con- 
clusions from,  and  interpretation  of,  that  con- 
tract or  agreement.  The  bill  nowhere  avers 
that  Troy,  Tompkins,  or  London  withdrew 
from  tbe  contract  or  agreement  or  abandoned 
it  It  merely  avers  that  Gayle  told  com- 
plainant that  the  other  three  had  withdrawn. 
Each  of  these  parties  may  have  interpreted 
the  agreement  differently.  Memory  of  the 
conditions  of  a  contract  entered  into  25  years 
ago  of  necessity  Is  uncertain.  To  attempt  to 
establish  and  enforce  a  trust  growing  out  of 
such  an  agreement  requires  that  the  main 
facts  and  the  asserted  terms  of  the  contract 
be  certainly  and  clearly  alleged. 

The  following  propositions  of  law  have 
been  repeatedly  stated  by  this  court,  and  they 
are  applicable  to  the  case  in  hand:  Where  a 
bill  is  riled  to  enforce  a  constructive  trust 
which  arose  out  of  transactions  occurring 
more  than  20  years  previous  to  the  filing  of 
the  bill,  it  is  subject  to  demurrer  for  laches. 
Lady  Ensley  C.  I.  &  R.  R.  Co.  v.  Gordon,  155 
Ala.  528,  46  South.  983. 

[6]  If  the  party  defrauded  can  disaffirm  a 
contract  by  which  he  is  defrauded,  he  must 
do  so  at  the  earliest  practicable  moment  after 
the  discovery  of  the  fraud ;  this  is  the  time 
to  make  the  allegation,  and  It  must  be  done 
promptly  and  unreservedly ;  he  may  affirm  or 
disaffirm  the  contract,  but  he  cannot  do  both ; 
and  he  '"who  would  disaffirm  a  fraudulent  con- 
tract must  return  whatever  he  has  received 
from  It  Harrison  v.  Ala.  Mid.  Ry.  Co.,  144 
Ala.  246,  40  South.  394,  6  Ann.  Cas.  804. 

[7]  Laches  is  not  like  limitations,  a  mere 
matter  of  time,  but  principally  a  question  of 
inequity  of  permitting  a  claim  to  be  enforced, 
and,  when  this  inequity  exists,  a  court  will 
refuse  relief,  although  tbe  time  which  has 
elapsed  since  the  alleged  injury  is  less  than 
that  which  is  made  a  bar  by  the  statute  of 
limitations.  Cole  v.  Birmingham  Ry.  Co.,  143 
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Ala.  427,  39  South.  403;  Alsop  v.  Riker,  155 
U.  S.  448,  15  Sup.  Ct  162,  39  L.  Ed.  218. 

[8]  Laches  alone  is  sufficient  to  bar  equita- 
ble relief,  especially  where  it  has  been  so 
long  continued  as  to  render  relief  sought 
doubtful,  uncertain,  unfair,  or  unjust  Cole 
v.  Birmingham  Union  Ry.  Co.,  143  Ala.  427, 
39  South.  403. 

'  Equity  will  remain  inactive  where  a  party 
seeking  relief  therein  Is  guilty  of  unreason- 
able laches,  and  this  irrespective  of  the  stat- 
ute of  limitations.  Nothing  can  call  forth 
equitable  Interference  but  conscience,  good 
faith,  and  reasonable  diligence.  If  these  are 
wanting,  the  court  is  passive  and  does  noth- 
ing. Laches,  stateness,  and  neglect  are  dis- 
countenanced In  equity,  and  especially  in 
matter  of  accounts,  where  they  are  barred  by 
the  statute  of  limitations.  Courts  of  equity 
refuse  to  Interfere  after  a  great  lapse  of  time, 
and  refuse  because  of  considerations  of  pub- 
lic policy  and  from  the  difficulty  of  doing 
entire  and  exact  justice  when  the  original 
transactions  have  become  obscure  by  the 
lapse  of  time  and  evidence  may  be  lost  Sal- 
mon v.  Wynn,  153  Ala.  538,  45  South.  133,  15 
Ann.  Cas.  47a 

[9]  If  parties  cannot  come  Into  equity  with- 
out submitting  to  do  equity,  a  fortiori  they 
cannot  come  for  the  Interference  of  this  court 
In  their  own  behalf,  when  their  conduct  be- 
fore coming  has  been  such  as  to  prevent 
equity  being  done.   Salmon  v.  Wynn,  supra.  • 

[10]  The  amended  bill  Is  also  defective  as 
one  for  discovery;  no  sufficient  reason  is 
shown  why  complainant  could  not  ascertain 
the  purchase  price  at  which  W.  A.  Gayle  and 
Mrs.  Gayle  sold  the  lands  In  question.  The 
mere  fact  that  the  deeds  did  not  recite  the 
price  consideration  does  not  authorize  a  bill 
for  discovery.  No  attempt  to  obtain  the  in- 
formation from  the  parties  to  the  deeds  is 
shown  to  have  been  made.  Va.  Co.  v.  Hale, 
93  Ala.  542,  9  South.  256;  Shackelford  v. 
Bankhead,  72  Ala.  47& 

[11]  The  bill  is  also  defective  as  a  bill  for 
an  accounting.  In  the  case  of  Virginia,  etc., 
Co.  v.  Hale,  supra,  93  Ala.  543,  544,  9  South. 
257,  the  rule  as  to  discovery  Is  thus  stated: 
"As  a  general  proposition,  courts  of  equity  do 
not  entertain  suits,  the  sole  object  of  which 
is  to  recover  damages  for  the  breach  of  a 
contract ;  the  remedy  at  law  being  adequate 
and  complete.  It  Is  well  settled  that  when 
there  is  no  fiduciary  relation  between  the  par- 
ties devolving  the  duty  to  render  an  account 
and  the  accounts  are  not  mutual,  equity  has 
not  original  and  Independent  jurisdiction  In 
the  matter  of  accounts,  unless  there  is  so 
great  complexity  and  intricacy  that  a  jury 
cannot  examine  and  state  It  with  the  neces- 
sary accuracy.  State  v.  Bradshaw,  60  Ala. 
239;  Hudson  v.  Vaughan,  57  Ala.  609.  The 
ascertainment  of  the  profits  which  would  have 
been  realized  by  complainants  involves  the 
quantity  of  coal  mined  and  controlled  by  de- 
fendant at  the  different  mines,  the  market 
prices  at  each,  and  the  cost  and  expense  of 
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transportation  and  sale  In  the  different  mar- 
kets; but,  these  data  being  ascertained,  the 
profits  become  a  mere  matter  of  addition  and 
subtraction,  the  only  difficulty  consisting  in 
the  number  of  Items.  In  Dickinson  v.  Lewis, 
34  Ala.  638,  the  account  involved  the  manu- 
facture and  furnishing  of  large  quantities  of 
articles  of  clothing  during  a  series  of  years, 
from  three  different  places,  at  a  profit  of  a 
designated  per  cent  on  the  original  cost.  It 
Is  said:  The  account  was  for  clothes  furnish- 
ed to  the  complainant  during  a  series  of 
years,  and  differs  from  the  ordinary  accounts 
of  merchants  in  this:  That  the  charging  was 
controlled  by  a  contract  made  at  the  incep- 
tion of  the  account  There  was  no  mutuality 
of  accounts.  On  the  complainant's  side  there 
was  only  a  claim  of  credits  for  payments 
made.  •  *  •  There  was  nothing  more, 
therefore,  than  an  account  on  one  side,  with 
credits  for  payments  made.  Of  such  an  ac- 
count chancery  has  not  original  and  independ- 
ent jurisdiction.'  And  while  It  was  said  that 
equity  will  entertain-  jurisdiction  In  some 
cases,  where  there  is  no  mutuality,  it  was 
held  that  the  account  did  not  present  that 
strong  case  of  entanglement  or  complication 
which  is  necessary  to  maintain  the  equitable 
jurisdiction.  The  averments  in  the  present 
bill,  though  showing  difficulty  In  establishing 
the  necessary  data  from  which  to  state  the 
account  do  not  show  any  greater  complexity." 

It  follows  that  the  trial  court  erred  in  over- 
ruling the  demurrer  to  the  amended  bill. 

Reversed  and  remanded. 

ANDERSON,  G.  J.,  and  SAYRE  and  DB 
GRAFFENRIED,  JJ.,  concur. 


McCURDT  v.  KENAN  et  aL 

(Supreme  Court  of  Alabama.    Dec  18,  1918. 
Rehearing  Denied  Feb.  5,  1914.) 

1.  Election  of  Remedies  (§  8*)— Acts  Con- 
stituting Election— Right  to  Attack- 
Conveyance. 

In  an  action  by  a  creditor  against  a  debt- 
or, whose  voluntary  conveyance  of  land  to 
four  of  his  children  for  life,  with  remainder 
to  their  children,  was  void  as  to  the  creditor, 
but  valid  as  to  every  one  else,  J.,  one  of  the 
grantees,  executed  a  bond  which  the  debtor  was 
required  to  furnish  as  a  condition  of  a  contin- 
uance. Judgment  having  been  recovered  after 
the  debtor's  death,  and  an  execution  returned 
unsatisfied,  the  creditor,  instead  of  proceeding 
in  equity  to  subject  the  land  to  the  payment  of 
the  judgment,  issued  execution  against  the 
obligors  on  the  bond,  and  purchased  the  land 
at  toe  sale.  Though  the  debtor  had  children 
other  than  the  grantees,  the  creditor  claimed 
through  J.  an  undivided  one-fourth  interest  in 
the  land.  Held,  that  the  creditor  had  elected 
not  to  avoid  the  debtor's  conveyance,  and  hence 
acquired  only  the  life  interest  of  J.,  as  she 
could  not  claim  both  under  and  against  such 
conveyance. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  ff  8,  4 ;  Dec  Dig.  |  8.*] 


2.  Fraudulent  Conveyances  (1 226*)— Right 
to  Attack— Affirmance  of  Conveyance. 
When  a  conveyance  is  void  as  to  a  cred- 
itor, he  may  obtain  a  judgment  against  the 
debtor,  and,  treating  the  conveyance  as  null 
and  void,  have  the  property  sold  under  execu- 
tion as  the  property  of  the  debtor,  or  file  a 
bill  in  equity,  and  have  the  property  subjected 
to  the  payment  of  his  debt;  but  he  must  do 
something  manifesting  an  election  on  his  part 
to  treat  the  conveyance  as  void. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  658;  Dec.  Dig.  | 
226.*] 

Appeal  from  Chancery  Court,  Lowndes 
County ;  L.  D.  Gardner,  Chancellor. 

Bill  by  Sallie  B.  Kenan  and  others  against 
<W.  D.  McCurdy  and  others  for  the  sale  of 
land  for  division.  Decree  for  complainants, 
and  respondent  McCurdy  appeals.  Affirmed. 

The  facts  made  by  the  bill  are  briefly: 
That  complainant  and  S.  Watt  Dudley,  J. 
R.  Dudley,  and  Julia  D.  Small  are  the  heirs 
of  Joseph  Dudley,  and  that  Joseph  R.  Dud- 
ley was  the  son  of  John  Dudley,  Sr.  That 
on  October  27,  1866,  John  Dudley,  Sr.,  was 
seised  and  possessed  of  the  following  de- 
scribed real  estate,  situated  in  Lowndes  coun- 
ty (1,323  acres  described  by  government  sub- 
division), and  on  October  27,  1866,  executed 
and  delivered  a  deed  conveying  the  above- 
described  land,  together  with  other  lands  to 
his  children,  Mrs.  Sarah  EL  Reese,  Joseph  R. 
Dudley,  Boiling  Dudley,  and  Julia  A.  Dud- 
ley, which  deed  was  duly  filed  for  record, 
etc.,  and  that  under  and  by  virtue  of  said 
deed,  each  of  the  above-named  grantees  ac- 
quired an  undivided  one-fourth  life  interest 
in  said  land,  and  upon  their  death  the  prop- 
erty therein  conveyed  was  to  rest  in  the 
children  or  descendants  of  the  respective 
grantees;  that  Is  to  say,  the  land  acquired 
by  Joseph  R  Dudley  by  said  deed  upon  bis 
death  was  to  vest  in  his  children,  or  their 
descendants,  and  so  with  the  other  three  of 
said  grantees.  That  Joseph  R.  Dudley  Is 
dead,  and  that  complainant  and  Milton  B. 
Dudley  and  Rosa  Dale  Dudley,  minor  chil- 
dren of  said  Joseph  Dudley,  are  his  only  chil- 
dren and  heirs.  The  bill  then  alleges  the 
bringing  by  complainants  against  W.  D.  Mc- 
Curdy an  ejectment  suit  and  the  result 
thereof  as  set  forth  in  the  opinion  of  the 
Supreme  Court  in  McCurdy  v.  Kenon,  59 
South.  489.  The  bill  then  alleges  that  Mc- 
Curdy has  acquired  the  interest  of  Boiling 
Dudley  and  Julia  Dudley,  and  thus  owned  a 
one-half  interest  in  the  land  above  described, 
and  has  also  acquired  the  life  estate  of  Sarah 
H.  Reese,  and  then  proceeds  to  set  out  the 
interest  of  others  in  the  land,  together  with 
certain  incumbrances  by  reason  of  judg- 
ments against  some  of  the  heirs,  with  the 
allegation  that  the  lands  cannot  be  equitably 
divided  or  petitioned,  and  praying  for  a  sale 
for  division.  McCurdy,  by  his  answer,  set 
up  the  fact  that  Mary  Witter  was  a  creditor 
of  Dudley,  Sr.,  that  the  deed  under  which 
complainants  claimed  was  voluntary,  and 
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was  made  with  the  purpose  and  intent  of 
hindering,  delaying,  and  defrauding  said 
Mary  Witter,  also  setting  op  a  levy  of  ex- 
ecution on  the  17th  day  of  August,  1874, 
against  Sarah  Reese,  Joseph  R.  Dudley,  fa- 
ther of  complainant,  B.  H.  Dudley,  and  oth- 
ers, and  a  sale  by  the  sheriff  of  this  land  to 
said  Witter,  who  paid  a  valuable  considera- 
tion therefor,  and  his  acquisition  of  the  land 
from  said  Witter.  The  other  facts  sufficient- 
ly appear  in  the  opinion. 

W.  A.  Ounter,  of  Montgomery,  for  appel- 
lant. Powell  &  Hamilton,  of  Greenville,  for 
appellees. 

DE  GRAFFENRIED,  J.  [1,2]  This  opin- 
ion, be  it  understood,  must  be  read  in  con- 
nection with  the  opinion  which  was  rendered 
by  this  court  in  the  case  of  W.  D.  McCurdy 
v.  Sallie  B.  Xenon,  published  in  59  South. 
489. 

So  far  as  the  questions  involved  in  this 
case  are  concerned,  we  desire  to  say  that  it 
is  admitted  by  all  parties  that  the  deed 
which  was  executed  and  delivered  by  John 
Dudley,  Sr.,  to  four  of.  his  children,  viz., 
Joseph  R.  Dudley,  Boiling  Dudley,  Sarah 
Reese,  and  Julia  Dudley,  was  valid  as  to 
the  world,  except  as  to  Mary  D.  Witter.  It 
was  binding  on  the  other  children  of  John 
Dudley,  Sr.,  and,  when  John  Dudley,  Sr., 
died,  bis  other  children,  as  heirs,  took  no 
interest  by  inheritance  in  said  lands.  It  was 
void  as  to  Mary  D.  Witter,  because  she  was  a 
creditor  of  John  Dudley,  Sr. ;  but,  in  so  far 
as  the  questions  that  we  have  to  consider 
are  concerned,  it  was  valid  as  to  every  oth- 
er person. 

2.  The  above  conveyance,  good  as  to  all 
the  world,  except  as  to  Mary  D.  Witter,  but 
void  as  to  her,  vested  in  said  Joseph  R. 
Dudley  a  life  estate  in  an  undivided  one- 
fourth  interest  in  the  lands  involved  in  this 
litigation,  and  only  a  life  estate.  The  remain- 
der in  fee  simple  in  said  undivided  one- 
fourth  interest  in  said  lands,  under  said  con- 
veyance, good  as  to  all  the  world,  except  as 
to  Mary  D.  Witter,  but  void  as  to  her,  vest- 
ed in  the  children  oft  Joseph  R.  Dudley. 

3.  When  a  conveyance  is  void  as  to  a 
creditor,  the  creditor  must  do  something 
manifesting  an  election  on  his  part  to  treat 
the  conveyance  as  void.  He  may,  if  he  sees 
proper,  obtain  a  judgment  against  the  debtor, 
and,  treating  the  conveyance  as  null  and 
void,  have  the  property  described  in  the  con- 
veyance sold,  under  execution  issued  upon 
the  judgment,  as  the  property  of  such  debt- 
or. He  may,  also,  if  he  sees  proper  to  do  so, 
file  a  bill  in  equity,  and  have  the  property 
subjected  to  the  payment  of  his  debt  The 
thing  which  he  must,  in  all  cases,  no  matter 
to  what  forum  he  addresses  himself,  do  is 
to  manifest  an  election  on  his  part  to  treat 
the  property  as  the  property  of  the  debtor. 
He  must  seek  the  title  of  the  debtor  to  the 
property,  and,  in  doing  so,  can,  of  course,  by 
such  proceeding,  obtain  no  better  rights,  no 


greater  interest  in,  and  no  higher  title  to 
the  property  than  the  debtor  himself  had  in 
the  property  when  he  made  the  conveyance. 
A  judgment  creditor  cannot,  by  virtue  of  his 
debt  merely,  take  possession  of  his  debtor's 
property.  He  must  get  possession  in  the 
manner  provided  by  law,  and,  to  acquire  title 
thereto,  he  must  acquire  it  in  the  manner 
which  the  law  has  provided.  We  take  it  that 
these  statements  need  no  citation  of  authori- 
ty to  sustain  them. 

4.  It  is  also  a  familiar  proposition  that  a 
party  cannot  claim  both  under  and  against 
the  same  conveyance.  He  cannot,  In  one 
breath,  say  that  a  conveyance  is  valid,  and, 
in  the  next  breath,  say  that  it  is  Invalid. 
A  creditor  who  has  the  right  to  avoid  a  sale 
of  a  particular  piece  of  property,  made  by 
his  debtor  cannot  acquire  rights  to  that  prop- 
erty both  under  and  against  the  conveyance 
which  he  has  a  right  to  avoid.  If  he  elects 
to  treat  the  sale  as  valid,  and  to  acquire,  un- 
der the  conveyance,  the  rights  which  the 
grantee  acquired  to  the  property  by  virtue 
of  the  conveyance,  then  he  cannot,  at  the 
same  time,  say  that  the  grantee  acquired  no 
rights  under  the  conveyance.  If  he  sees 
proper  to  disaffirm  the  conveyance,  then,  as 
to  him,  the  conveyance  is  as  if  it  had  never 
existed — no  rights  of  third  parties  interven- 
ing— and  in  that  event  he  acquires  the  title 
which  the  grantor  had  in  the  property  at  the 
time  the  conveyance  was  made.  In  such  a 
case  the  title  to  the  property  is,  in  so  far  as 
the  creditor  is  concerned,  just  as  if  the  con- 
veyance had  never  been  made.  If,  on  the 
other  hand,  he  sees  proper  not  to  disaffirm 
the  conveyance,  and  actually  acquires  rights 
under,  and  in  recognition  of,  the  conveyance, 
then,  in  such  event,  the  conveyance,  as  be- 
tween the  creditor  and  the  fraudulent  ven- 
dee, occupies  the  same  position  as  if  the 
conveyance  was  in  no  way  tainted  with 
fraud.  Bump  on  Fraud.  Con.  (3d  Ed.)  460, 
461;  Robins,  Frye  &  Co.  v.  Wooten,  128 
Ala.  376,  30  South.  681. 

5.  In  the  instant  case  Mary  D.  Witter  had 
the  right,  if  she  bad  seen  proper  so  to  do, 
to  declare  that  the  conveyance  to  which  we 
have  above  referred  was  void,  and  by  ap- 
propriate proceedings,  amply  provided  by  the 
law,  to  subject  the  lands  described  in  the 
conveyance  to  the  payment  of  her  debt  In 
that  event  the  property  would  have  been 
treated  by  the  court  as  the  property  of  John 
Dudley,  Sr.,  or,  he  being  dead,  as  the  property 
of  his  estate ;  and  in  that  event,  the  convey- 
ance being  held  to  be  void,  the  legal  title  to 
the  land  would  have  been  treated,  in  so  far 
as  Mary  D.  Witter  was  concerned,  as  having 
descended  to  the  heirs — not  four  of  them, 
but  ail  of  them— of  John  Dudley,  Sr.  Treat- 
ing the  conveyance  as  void,  Joseph  R.  Dud- 
ley did  not  inherit  from  his  father  an  un- 
divided one-fourth  interest  in  said  lands. 
John  Dudley,  Sr.,  had  more  than  four  heirs, 
and  when  he  died,  treating  the  conveyance 
aa  void,  the  title  to  the  land  descended  to  the 
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heirs.  When,  however,  Mary  D.  Witter  sold 
the  land  as  the  property  of  Joseph  R.  Dud- 
ley, she  claimed  to  nave  bought — and  W.  D. 
McCurdy  through  her  note  claims — not  that 
interest  which  descended  to  Joseph  R.  Dud- 
ley as  heir,  treating  the  conveyance  as  void, 
but  an  undivided  one-fourth  interest,  that 
interest  which  Joseph  R.  Dudley  took  for 
life  in  the  lands  under  the  said  conveyance. 
If  we  were  to  concede  that  Mary  D.  Witter, 
after  the  death  of  John  Dudley,  Sr.,  was  in 
a  position  to  sell  the  title  which  descended, 
treating  the  conveyance  as  void,  to  the  heirs 
of  John  Dudley,  Sr.,  under  execution,  for 
the  payment  of  her  debt,  then  in  that  event, 
as  Joseph  R.  Dudley  owned  less  than  one- 
fourth  of  that  title,  she  could  not  have  laid 
claim,  through  him,  as  a  purchaser  at  said 
sale,  of  a  greater  interest  in  the  land  than 
descended  to  him  as  such  heir. 

"Courts  of  equity,  in  affording  relief 
against  fraud,  seek  simply  to  restore  the 
parties,  as  near  as  may  be,  to  the  positions 
they  would  have  occupied  had  no  fraud  been 
perpetrated."  Kennedy  v.  First  Nat  Bank 
of  Tuscaloosa,  107  Ala.  170, 18  South.  396,  36 
L.  R.  A.  308. 

In  this  case,  if  no  fraud  had  been  per- 
petrated, less  than  an  undivided  one-fourth 
interest  in  the  land  would  have  descended  to 
Joseph  R.  Dudley  upon  the  death  of  his 
father.  The  execution  ran  against  Joseph  R. 
Dudley,  and  his  interest  in  the  land  was  sold 
under  that  execution.  Joseph  R  Dudley,  as 
grantee  under  the  deed  which  Mary  Dx  Wit- 
ter had  the  power,  at  her  election,  to  avoid, 
had  an  undivided  one-fourth  interest  for  life 
in  said  lands.  Mary  D.  Witter  took  posses- 
sion of  that  undivided  one-fourth  interest, 
and  in  so  doing,  we  think,  clearly  Indicated 
an  election  on  her  part  not  to  avoid  the  sale. 

6.  It  was  pointed  out  in  the  opinion  ren- 
dered on  the  former  appeal  in  this  case  (59 
Southern  Reporter,  489,  supra)  that  the  com- 
mon-law rule  that  enabled  the  creditor  by 
specialty  to  sue  the  heir  for  the  debt  of  the 
ancestor  does  not  prevail  in  this  state.  When 
Mary  D.  Witter,  through  her  execution,  sold 
Joseph  R.  Dudley's  interest  In  the  land,  she 
sold  it  because  Joseph  R.  Dudley  owed  the 
money  for  the  collection  of  which  the  exe- 
cution was  issued.  While  that  debt  was  also 
the  debt  of  the  ancestor,  the  land  was  sold, 
not  as  the  property  of  the  ancestor,  but  as 
the  property  of  Joseph  R.  Dudley,  and  all 
that  the  purchaser  at  that  sale  could  possibly 
have  acquired  was  Joseph  R.  Dudley's  in- 
terest in  the  land.  The  law  of  the  state  gave 
Mary  D.  Witter  no  remedy  whereby  she 
could  reach  the  title  of  the  ancestor,  as  such, 
by  levying  upon  and  selling  the  property  of 
the  heir.'  W.  D.  McCurdy  v.  Sallie  B.  Ken- 
on,  supra. 

Suppose,  as  an  illustration,  that  a  son  be- 
came the  surety  for  the  father;  suppose 
that  the  father  then  made  a  will,  whereby  he 
gave  a  life  estate  in  a  plantation  to  said  son, 


|  with  remainder  In  fee  to  the  children  of 
said  son ;  suppose  that  the  father  then  died, 
and  left  no  property  save  the  plantation  so 
disposed  of  by  will;  suppose  the  creditor 
then  obtained  a  judgment  against  the  son 
upon  the  note  of  the  father,  and,  under  an 
execution  Issued  on  that  judgment,  then  sold 
said  plantation  as  the  property  of  the  son. 
It  seems  plain  that  in  such  a  case  the  pur- 
chaser would  obtain  only  the  life  estate  of 
the  son.  In  that  case,  however,  the  creditor 
might  well  have  treated  the  will  as  non- 
existent in  so  far  as  Ms  indebtedness  was 
concerned,  and  by  appropriate  proceedings 
might  well  have  had  the  property  sold  as  the 
property  of  the  estate  of  the  father,  and  at 
such  sale  the  purchaser  would  have  obtained 
the  title  which  resided  in  the  father  at  the 
time  of  his  death. 

There  Is  not,  in  reality,  any  difference  be- 
tween the  case  which  we  have  above  sup- 
posed and  the  case  now  under  consideration. 

7.  For  every  wrong  there  is  a  remedy, 
and,  in  law,  there  is  no  right  unless  there 
is  a  remedy  for  Its  enforcement  The  right 
and  the  remedy  are  so  inseparably  connected 
together  that  the  legal  recognition  of  the  one 
is  a  plain,  unmistakable  guidepost  to  the 
other. 

"A  right  without  a  remedy  has  long  been 
the  shibboleth  of  the  common  law,  and  it  is 
needless  to  say  that  if  there  were  such  a 
thing,  it  would  be  valueless."  Sims'  Chan- 
cery Practice,  appendix  C,  p.  525. 

Of  course  it  is  but  a  truism  which  all  must 
recognize  that  to  enforce  a  right  either 
legal  or  equitable,  the  remedy  provided  for 
its  enforcement  must  be  pursued.  When  a 
man  dies,  the  title  to  his  lands,  If  he  leaves 
no  will  disposing  of  them,  descends  to  his 
heirs,  subject  to  the  dower  and  homestead 
rights  of  his  widow.  These  lands  are  sub- 
ject however,  to  administration,  and,  in  de- 
fault of  personalty,  to  the  payment  of  debts. 
Our  laws  point  out  definitely  how  the  title 
which  descends  to  the  heir  may  be  reached 
for  the  payment  of  the  debts  of  the  intes- 
tate. 

In  the  instant  case,  as  between  the  admin- 
istrator of  John  Dudley,  Sr.,  and  Joseph  R. 
Dudley  and  the  children  of  Joseph  R.  Dudley, 
the  title  to  the  lands,  by  virtue  of  the  con- 
veyance to  which  we  have  above  referred, 
was  in  Joseph  R  Dudley  and  his  said  chil- 
dren. The  lands,  therefore,  were  not  sub- 
ject to  administration  in  the  ordinary  way. 
Mary  D.  Witter  had  no  right  when  her  exe- 
cution issued,  to  sell  the  lands  as  the  prop- 
erty of  John  Dudley,  Sr.,  because  John  Dud- 
ley was  then  dead,  and  the  title  to  the  land 
was  out  of  him.  She  did  have  a  right  how- 
ever, by  a  bill  filed  for  the  purpose,  with 
the  fraudulent  grantees  as  parties,  to  have, 
through  a  court  of  equity,  the  lands  condemn- 
ed to  the  payment  of  her  debt  Equity  was 
there,  ready  to  furnish  her  with  an  ample 
remedy;  but  she  did  not  see  proper  to  invoke 
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that  remedy.  On  the  contrary,  she  proceed- 
ed to  hare  the  lands  sold  as  the  property  of 
Joseph  R.  Dudley,  and  she  necessarily  bought 
only  the  interest  which  Joseph  R.  Dudley 
had  in  the  land.  If  John  Dudley,  Sr.,  had 
lived,  and  an  execution  had  been  issued 
against  him,  and  returned  "no  property,"  and 
then  the  lands  had  been  sold  under  an  alias 
execution  issued  against  Joseph  R.  Dudley, 
we  do  not  think  that  it  would  be  seriously 
contended  that  Mjary  D.  Witter  had  not  elec- 
ted to  treat  the  conveyance  as  valid,  and  not 
as  null  and  void.  The  fact  that  John  Dud- 
ley, Sr.,  was  dead  did  not,  we  think,  destroy 
the  necessity  which  the  law  placed  upon 
Mary  D.  Witter  to  manifest,  in  a  way  pro- 
vided by  law,  her  election  to  treat  the  con- 
veyance as  void. 

Nothing  seems  to  be  plainer  than  that  a 
creditor,  as  to  whose  debt  a  conveyance  is 
fraudulent  and  void,  must,  by  some  affirma- 
tive act,  disaffirm  the  conveyance.  In  other 
words,  to  claim  rights  against  the  convey- 
ance, he  must,  by  some  affirmative  act,  as  by 
a  sale  under  execution  of  the  property  as 
the  property  of  the  fraudulent  grantor,  or  by 
a  bill  in  equity  to  cancel  the  conveyance  be- 
cause of  the  fraud,  show  that  he  elects  to 
treat  the  conveyance  as  null  and  void. 

In  this  case  the  lands  were  sold  as  the 
property  of  the  alleged  fraudulent  grantees 
to  satisfy  a  debt  for  which  they,  along  with 
the  fraudulent  grantor,  were  liable.  It  seems 
clear,  therefore,  that  the  purchaser  at  the 
sale  acquired  that  title  which  the  grantees 
in  that  deed  had  acquired  by  virtue  of  the 
deed,  and  only  that  title. 

8.  This  appeal  is,  in  reality,  an  application 
to  this  court  to  overrule  its  decision  in  W. 
D.  McCurdy  v.  Sallie  B.  Kenon,  supra.  The 
case  has  been  ably  argued,  and  it  has  re- 
ceived careful  consideration.  We  see  no  rea- 
son to  depart  from  the  decision  of  this  case 
announced  in  the  above-entitled  cause,  and 
the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

DOWDELL,  C.  J„  and  ANDERSON  and 
MAYFIHLD,  JJ.,  concur. 

BROWN  &  FLOWERS  v.  CENTRAL  OF 
GEORGIA  RY.  CO. 

(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

1.  Railboaos  (i  409*) — Injuries  to  Travel - 
kbs— Persons  on  ob  neab  Tbaok— Tres- 
passers. 

Where  plaintiffs'  mole  team  was  being  driv- 
en in  a  space  between  defendant's  railroad 
track  and  a  log  camp  on  defendant's  right  of 
way  so  close  to  the  track  that  the  team  got 
within  the  sweep -of  an  approaching  train  and 
the  near  mule  was  killed,  the  situation  of  the 
driver  in  charge  of  the  team  was  strictly  analo- 
gous to  that  of  a  licensee ;  he  being  in  no  bet- 
ter position  than  a  trespasser,  so  that  defend- 
ant was  only  required  to  use  diligence  to  avoid 


injury  to  the  team  after  its  danger  was  actual- 
ly discovered. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1405,  1408;   Dec.  Dig.  §  409.*] 

2.  Railroads  (§  442*)— Killing  Animals— 
Trespassers-— Customary  Use  or  Track- 
Evidence. 

Where  the  driver  of  plaintiffs'  mule  team 
was  a  trespasser  as  he  drove  the  same  on  de- 
fendant's railroad  track  so  near  that  one  of  the 
mules  was  struck  and  killed  by  an  approaching 
train,  evidence  of  the  customary  use  of  the 
place  by  travelers  was  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1596-1607 ;  Dec  Dig.  §  442.*] 

3.  Railboaos  (§  395*)  —  Travelers  near 
Track — Injury  to  Animals— Subsequent 
Negligence— Pleading. 

Negligence  subsequent  to  the  actual  dis- 
covery of  persons  in  a  place  of  danger  on  or 
near  defendant's  railroad  track  is  provable  un- 
der a  complaint  charging  negligence  generally. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ff  1839,  1340;  Dec.  Dig.  f  395.*] 

4.  Railroads  (§  417*)— Pebsons  near  Track 
— Injuries  to  Animals— Speed. 

Where  the  driver  of  plaintiffs'  mule  team 
was  a  trespasser  on  defendant  railroad's  right 
of  way  at  the  time  one  of  the  mules  was  struck 
and  killed  by  an  approaching  train,  the  speed 
at  which  the  train  was  operated  prior  to  the 
discovery  of  danger  to  the  team  was  not  negli- 
gent 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1484-1487;  Dec.  Dig.  |  417.*] 

5.  Appeal  and  Ebbob  (§  1050*)— Review- 
Rulings  on  Evidence— r  Prejudice. 

Where,  in  an  action  for  the  death  of  a  mule 
by  being  struck  by  defendant's  train  as  he  was 
driven  alongside  the  track,  the  conductor  and 
engineer  testified  to  a  rate  of  speed  in  substan- 
tial conflict  with  the  opinion  plaintiffs  proposed 
to  elicit  from  a  witness,  the  exclusion  of  such 
opinion  was  not  prejudicial  to  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1068,  1069,  4153-4157, 
4166;  Dec  Dig.  |  1050.*] 

6.  Appeal  and  Erbob  (§  1051*)— Review- 
Rulings  on  Evidence— Pbeju  dice. 

Error  in  excluding  evidence  of  a  fact  amply 
proved  by  other  evidence  is  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  4161-4170 ;  Dec.  Dig.  * 


7.  Tbial  (I  253*)— Instructions— Ignoring 
Issue. 

In  an  action  for  the  death  of  a  mule  while 
being  driven  along  defendant's  railroad  track, 
the  court  in  the  introductory  sentence  of  a 
charge  instructed  that  there  could  be  not  recov- 
ery, unless  the  jury  were  reasonably  satisfied 
from  the  evidence  that  defendant's  employes 
in  charge  of  the  train  were  guilty  of  something 
more  than  simple  negligence.  Held,  that  such 
charge  was  erroneous,  as  ignoring  the  issue  of 
negligence  subsequent  to  discovery  of  the  dan- 
ger, and  was  substantially  a  general  charge  for 
defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  613-623 ;  Dec.  Dig.  §  253.*] 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty; H.  A.  Pearce,  Judge. 

Action  by  Brown  &  Flowers  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and-  plaintiffs  appeal. 
Reversed  and  remanded. 
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Espy  ft  Farmer,  of  Dothan,  for  appellant 
B.  F.  Held,  of  Dothan,  for  appellee. 

SAYRB,  J.  Plaintiffs  (appellants)  sued  for 
the  value  of  a  mule  alleged  to  have  been 
killed  by  the  negligent  operation  of  defend- 
ant's train.  Whatever  may  have  been  the 
pleader's  purpose  in  framing  counts  1  and  2, 
and  whatever  the  effect  of  those  counts,  de- 
murrers to  them  were  sustained,  and  the  cor- 
rectness of  the  rulings  is  not  questioned  In 
brief  for  appellants.  The  case  was  submitted 
to  the  Jury  on  counts  8  and  4,  added  by 
amendment,  and  in  them  there  was  no  allega- 
tion of  wanton,  willful,  or  Intentional  wrong. 
The  testimony  went  to  show  that  defendant's 
train,  moving  east,  came  upon  plaintiffs' 
double  team,  going  west,  and  drawing  a  wag- 
on in  a  space  between  the  railroad  track  and 
a  log  ramp.  This  ramp  and  its  approach 
from  the  ground  up  extended  along  the  rail- 
road for  50  or  60  feet,  and  the  space  between 
is  variously  described,  by  one  extreme  of  the 
evidence,  as  being  about  10  feet  wide  or, 
by  the  other,  as  being  so  narrow  that  a  wag- 
on could  barely  drive  there.  The  team  got 
within  the  sweep  of  the  approaching  train, 
and  the  hear  mule  was  killed.  This  space  or 
way  along  which  the  team  was  moving  was  in 
the  neighborhood  of,  but  was  no  part  of,  a 
public  road  or  street.  It  was  a  part  of  de- 
fendant's right  of  way.  Without  conceding 
that  defendant  owed  to  plaintiffs  with  re- 
spect to  their  property  at  that  place  any  duty 
to  give  signals  of  approach,  it  may  be  stated 
that  the  evidence  showed,  without  contradic- 
tion, that  the  customary  and  statutory  sig- 
nals of  approach  to  a  public  road  crossing 
were  given. 

[1, 2]  The  situation  of  plaintiffs'  agent,  the 
driver  in  charge  of  the  team,  was  strictly 
analogous  to  that  of  a  licensee  who,  by  mere 
tolerance,  walks  along  the  track  of  a  railroad. 
The  decisions  of  this  court  have  established 
the  relative  rights,  duties,  and  liabilities  of 
the  respective  parties  in  such  a  situation. 
S.  &  W.  R.  R.  Co.  v.  Meadors,  95  Ala.  137, 10 
South.  141;  Southern  Ry.  Co.  v.  Stewart,  60 
South.  927.  For  all  the  purposes  of  this  case, 
the  driver  was  in  no  better  position  than  a 
trespasser.  If  it  be  assumed  that  to  use  the 
way  in  Its  environment  as  a  driveway  for 
teams  involved  danger  from  passing  trains, 
and,  if  the  complaint  be  construed  as  charg- 
ing negligence  to  the  engineer  in  advance  of 
his  discovery  of  the  team,  plaintiffs'  case  nec- 
essarily proceeded  upon  the  assumption  that 
this  fact  was  or  would  be  shown  by  the  evi- 
dence, and  that  defendant's  agent  in  charge 
of  the  engine  knew,  or  was  in  duty  bound  to 
know,  then  plaintiffs'  agent  also  was  bound 
to  know  the  fact,  and,  being  a  trespasser  in 
taking  the  team  to  that  place,  was  guilty  of 
initial  contributory  negligence,  which  conclu- 
sively answered  the  simple  initial  negligence 
charged  in  the  complaint,  thus  leaving  upon 


defendant  no  duty  except  to  use  diligence  in 
the  avoidance  of  injury  after  the  danger 
was  actually  known  to  its  agent,  and  upon 
plaintiffs  the  burden  of  proving  defendant's 
failure  therein.  Upon  the  Issue  thus  stated, 
it  is  plain  that  the  customary  public  use  of 
the  place  could  have  shed  no  light,  and  the 
court  properly  sustained  the  defendant's  ob- 
jection to  the  question  which  sought  to  elicit 
that  circumstance.  Cases  of  this  character 
have  been  of  constant  recurrence  here,  and 
this  is  the  result  of  our  decisions.  We  have 
gone  thus  far  in  restatement,  for  the  reason 
that  some  variation  from  the  usual  case  is 
presented,  and  because  cases  are  cited  which 
involved  the  charge  of  wanton  negligence.  In 
cases  of  that  kind,  we  have  held  that  evidence 
of  the  frequent  use  of  a  railroad  track  at 
points  near  populous  cities,  towns,  and  villages 
is  admissible  to  show  wantonness.  Stewart's 
Case,  supra. 

[3-6]  Negligence  subsequent  to  the  actual 
discovery  of  persons  In  a  place  of  danger  on 
or  near  the  track  is  provable  under  a  com- 
plaint charging  negligence  generally,  and. 
on  such  proof,  the  plaintiff  in  such  case  may 
recover.  L.  &  N.  R.  R.  Co.  v.  Lowe,  158  Ala. 
391,  48  South.  99.  It  results,  from  what  has 
been  said  above,  that  no  rate  of  speed  in  the 
ordinary  operation  of  the  train  between  sta- 
tions could  be  held  for  negligence  in  respect 
to  plaintiffs'  team  in  its  situation  so  long  as 
actually  unknown  to  the  engineer,  and  evi- 
dence of  speed,  without  more,  would  have 
meant  nothing;  but,  by  a  more  or  less  In- 
volved process  of  inference,  affected  by  many 
elements  of  the  situation  as  it  was  on  the 
ground  and  in  the  engineer's  cab,  the  opinion 
of  plaintiffs'  witness  Ward  as  to  the  speed  at 
which  the  train  was  moving — such  opinions 
being  ordinarily  competent — (Crocker's  Case, 
95  Ala.  412,  11  South.  262)  may  have  been  rele- 
vant and  in  some  degree  material,  in  connec- 
tion with  other  circumstances,  and  by  way  of 
comparison  with  the  speed  of  the  same  train 
a  few  moments  before,  as  tending  to  show 
whether  defendant's  engineer,  after  discover- 
ing the  danger,  used  proper  diligence  to  avoid 
the  impending  contact  with  plaintiffs'  team. 
The  question  on  which  this  ruling  arose  was 
asked  at  the  outset  of  the  case,  and  neither 
by  itself  nor  in  connection  with  anything  else 
then  appearing  afforded  a  basis  of  compar- 
ison between  the  speed  of  the  train  at  the 
very  time  of  the  accident  and  its  speed  when 
it  first  came  into  view  of  the  witnesses,  and 
perhaps,  to  put  the  court  in  error,  the  facta 
to  be  subsequently  developed  and  which 
would  make  this  opinion  relevant  to  plain- 
tiffs' case  should  have  been  stated  to  the  court 
by  the  proponent;  but,  be  that  as  it  may, 
such  mere  opinions,  especially  when  they 
come  from  witnesses  without  particular  expe- 
rience in  the  matter  of  observing  and  meas- 
uring speed,  as  was  the  case  here,  are  unsat- 
isfactory and  inconclusive,  however  candidly 
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and  confidently  expressed,  and  our  judgment 
in  this  particular  Instance  Is  that  the  admis- 
sion of  this  particular  piece  of  opinion  evi- 
dence could  not  have  had  any  appreciable 
effect  in  turning  the  jury  away  from  the  con- 
clusion expressed  by  their  verdict,  and  so 
that  its  exclusion  was  not  reversible  error, 
for  the  fact  is  that  other  witnesses,  including 
defendant's  engineer  and  conductor  in  charge 
of  the  train,  testified  to  a  rate  of  speed  in 
substantial  accord  with  the  opinion  plaintiffs 
proposed  to  elicit  from  this  witness. 

[I]  Nor  are  we  able  to  see  how  the  court's 
refusal  to  allow  the  witness  Brown  to  testify 
that  there  were  logs  on  the  ramp  operated  to 
the  prejudice  of  plaintiffs.  While  it  was 
doubtless  admissible  for  either  party  to  prove 
this  fact  as  an  element  of  the  situation 
which  the  jury  were  to  consider,  it  so  hap- 
pened that,  except  for  the  objection  and  ex- 
ception here  in  question,  neither  the  fact 
itself  nor  its  legal  relevancy  were  put  in 
issue,  and  the  fact  itself  was  abundantly 
proved  without  dispute  by  testimony  offered 
by  both  parties.  There  seems  to  have  been 
some  difference  as  to  whether  the  logs  on  the 
ramp  may  not  have  extended  somewhat  over 
the  space  between  it  and  the  railroad  track, 
thus  narrowing  that  space  and  adding  to  the 
danger  of  plaintiffs'  team,  but  the  question 
as  framed  did  not  touch  upon  that  point 

[7]  Coming  now  to  the  special  charges  giv- 
en at  the  request  of  defendant,  <  We  find  that 
some  of  them  proceeded  upon  the  idea  that, 
as  matter  of  law,  on  undisputed  facts  de- 
fendant was  not  liable,  unless  its  engineer 
was  guilty  of  willful  or  wanton  wrong  after 
discovering  the  situation  of  plaintiffs'  team. 
One  of  them,  the  second,  appeared  in  its 
latter  end  to  authorize  a  finding  as  to  willful 
or  wanton  wrong,  though  the  complaint  con- 
tained no  such  charge,  and,  so  far  as  we  are 
able  to  see,  the  evidence  did  not  support  It 
But  of  that  the  appellant  cannot  complain. 
In  its  Introductory  sentence  this  charge  in- 
structed the  jury  that  there  could  be  no  re- 
covery, unless  the  Jury  were  reasonably  satis- 
fled  from  the  evidence  that  defendant's  em- 
ployes in  charge  of  the  train  were  guilty  of 
something  more  than  simple  negligence.  This 
was  a  charge  on  the  effect  of  the  evidence, 
ignored  the  issue  as  to  negligence  subsequent 
to  discovery,  and  was  substantially  the  gen- 
eral charge  for  defendant  And  defendant 
(appellee)  argues  that  it  was  entitled  to  the 
general  charge.  It  may  be  conceded  that  the 
great  weight  of  the  evidence  was  on  the  side 
of  defendant  but  we  hardly  feel  able  to  say 
that  there  was  no  room  for  an  Inference  of 
subsequent  negligence.  Under  our  procedure, 
that  issue,  having  support  in  the  evidence, 
should  have  been  submitted  to  the  jury. 
Some  of  the  charges  ignored  this  aspect  of 
the  case,  and  should  have  been  refused.  We 
apprehend  there  Is  no  necessity  for  a  further 
statement  of  the  debatable  Issues  in  the  case. 


The  charges  on  the  subject  of  wanton  or  will- 
ful injury  were  mere  abstractions,  and  had  no 
proper  office  in  the  trial. 
Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


CANTY  v.  BIXLER  et  aL 

(Supreme  Court  of  Alabama.    Dec.  18,  1918. 
Rehearing  Denied  Feb.  12,  1914.) 

1.  Mortgages  (f  369*)  —  Foreclosure  by 
Sale  Under  Power  —  Disaffirmance  by 
Mortgagor — Laches. 

Where  a  mortgagee  purchased  at  his  own 
foreclosure  sale  without  authority,  the  mort- 
gagor, and  those  claiming  under  mm,  can  dis- 
aJnrm  the  sale,  and  such  disaffirmance  rein- 
vests them  with  the  equitable  right  of  redemp- 
tion, but  such  right  of  disaffirmance  must  be 
asserted  within  two  years;  the  limitation  be- 
ing judicial  and  not  statutory,  and  based  upon 
the  doctrine  of  laches,  and  not  staleness  of  de- 
mand, the  mortgagor  being  presumed  to  have 
waived  the  right  and  ratified  the  voidable  sale, 
if  not  exercised  within  two  years. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  1093-1100;  Dec.  Dig.  §  3697*] 

2.  Mortgages  (§  369*)— Disaffirmance  of 
Sale  ano  Redemption — Limitations. 

An  heir  of  a  mortgagor,  though  a  minor  at 
the  date  of  an  irregular  foreclosure  sale  by 
the  mortgagee,  could  not,  after  two  years,  dis- 
affirm the  sale  and  redeem;  the  mortgagor  or 
the  heir's  mother,  who  was  under  no  disabili- 
ty, not  having  elected  during  their  Uvea  to  dis- 
affirm since  the  case  was  not  such  an  extraor- 
dinary one  as  to  render  inapplicable  the  ju- 
dicial limitation  that  such  disaffirmance  must 
be  within  two  years. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1098-1100;  Dec.  Dig.  §  369.*] 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Bill  by  Ruth  Canty  against  E.  H.  Blxler 
and  others  to  redeem  from  mortgage  fore- 
closure sale.  Decree  for  respondents,  and 
complainant  appeals.  Affirmed. 

Columbus  Canty  executed  a  mortgage  to 
one  Barrett  some  years  before  the  foreclo- 
sure sale,  and  Barrett  transferred  the  mort- 
gage to  the  State  Land  Company.  Canty 
afterwards  died,  but  just  when  does  not  ap- 
pear. The  State  Land  Company  foreclosed 
the  mortgage  in  June,  1909,  having,  prior  to 
that  time,  bought  at  execution  sale  the  in- 
terest of  E.  C.  Canty  in  said  land.  After 
foreclosure  sale,  the  State  Land  Company 
deeded  the  land  to  Blxler.  It  does  not  ap- 
pear from  the  bill  whether  E.  C.  Canty  or 
others  ever  offered  or  attempted  any  statu- 
tory redemption.  The  complainant  who 
was  a  granddaughter  of  Columbus  Canty, 
was  a  minor  at  the  time  of  the  foreclo- 
sure, but  at  that  time  either  the  mortgagor 
or  his  daughter  Lucy,  mother  of  complain- 
ant was  alive,  and  no  disability  was  attrib- 
uted to  either  one  of  them.  The  bill  was 
filed  November  29,  1911. 


•For  other  cases  see  ndm  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Rich  ft  Hamilton,  of  Mobile,  for  appellant 
D.  B.  Cobbs,  of  Mobile,  for  appellees. 

MAYFIELD,  J.  In  the  court  below  the 
complainant  (appellant)  filed  her  bill  as  an 
heir  of  the  mortgagor  (she  being  his  grand- 
daughter), to  assert  an  equity  of  redemption 
as  to  certain  lands  sold,  under  foreclosure 
proceedings,  under  powers  contained  in  the 
mortgage,  for  that  the  conditions  of  the  pow- 
er of  sale  had  not  been  complied  with;  in 
other  words,  for  that  the  mortgagee  had 
become  the  purchaser  at  such  sale  without 
express  authority  so  to  do.  Appellees  were 
subsequent  purchasers,  or  vendees,  of  the 
mortgagee  after  the  foreclosure  sale. 

Whether  the  mortgagor  was  living  at  the 
time  of  the  alleged  voidable  foreclosure — 
rendered  voidable  on  account  of  the  mortga- 
gee's purchasing  at  his  own  sale,  without  au- 
thority conferred  by  the  mortgage,  or  the 
power  of  sale  contained  in  the  mortgage — 
does  not  clearly  appear.  The  bill  was  not 
filed  until  more  than  two  years  after  the  ir- 
regular foreclosure.  If  the  foreclosure  had 
been  regular  in  all  things  it  would,  of  course, 
have  cut  off  the  equitable  right  of  redemp- 
tion and  left  only  the  statutory  right  of  two 
years;  and,  this  period  having  expired,  there 
was  left  of  course  no  right  of  redemption  in 
the  mortgagor  or  in  his  heirs.  But  the  bill 
alleges  that  the  foreclosure  sale  was  irreg- 
ular, because  the  mortgagee  purchased  at  his 
own  sale,  without  authority,  and  that  the 
equitable  right  was  therefor  not  cut  off,  and 
that  the  mortgagor,  or  his  heirs  or  assignees, 
may  disaffirm  the  irregular  sale,  and  exer- 
cise the  equitable  right  of  redemption. 

[1]  Our  court  a  long  time  ago  adopted  the 
rule  that,  if  the  mortgagor,  or  his  heirs  or 
assignees,  desire  to  disaffirm  the  irregular 
foreclosure  sale,  and  exercise  this  equitable 
right  of  redemption,  it  must  be  done  within 
two  years  from  the  date  of  the  irregular 
foreclosure  sale.  This  rule,  with  the  two- 
year  period  for  redemption  fixed,  is  said  to 
have  been  adopted  as  being  analogous  to  the 
statute  conferring  the  statutory  right  of  re- 
demption after  a  valid  and  regular  foreclo- 
sure cutting  off  the  equity  of  redemption. 
Therefore,  if  this  bill  was  filed  by  the  mort- 
gagor, it  would  affirmatively  show  on  its  face 
that  his  equitable  rights  in  both  aspects  were 
barred,  and  would  be  subject  to  demurrer  on 
that  account  The  bill  shows,  however,  that 
the  mortgagor  is  dead,  but  whether  he  died 
before  or  after  the  foreclosure  does  not 
clearly  appear.  It  does  appear,  however, 
that  this  complainant  had  no  interest  in  the 
property  when  the  foreclosure  was  had.  Her 
mother,  through  whom  she  inherits,  was  then 
living. 

The  question  here  presented  is:  Did  the 
period  of  two  years  in  which  the  irregular 
foreclosure  could  be  set  aside  and  redemp- 
tion allowed  continue  to  run,  after  the  death 
of  the  mortgagor,  against  the  heirs  who  file 
this  bill?    This  is  the  prime,  the  pivotal, 


question  Involved  on  this  appeal  The  chan- 
cellor held  that  it  did,  and  sustained  a  de- 
murrer to  the  bill,  which  was,  in  effect,  to 
deny  the  right  to  disaffirm  and  have  set 
aside  the  foreclosure  sale  and  redeem. 

The  case  of  Alexander  v.  Hill,  88  Ala.  487. 
7  South.  238,  16  Am.  St  Rep.  55,  is  the  lead- 
ing case  in  this  state  upon  the  subject  under 
discussion.  Tbe  previous  cases  are  therein 
reviewed,  and  the  principles  declared  in  them 
restated  with  clearness  and  certainty.  A 
case  exactly  like"  the  one  at  bar  was  not  de- 
cided, but  it  was  anticipated ;  and  we  think 
the  correct  rule  to  be  applied  when  such  a 
case  did  arise  was  announced.  And  we  now, 
as  did  the  chancellor,  apply  that  rule  Tbe 
case  anticipated  In  that  opinion  is  now  pre- 
sented. In  that  case,  after  stating  the  rales 
of  law  applicable  thereto,  the  court,  speaking 
through  McClellan,  J.,  said:  "Neither  the 
statute  of  limitations,  nor  any  exceptions 
provided  for  therein,  have  any  bearing  on  tbe 
question.  The  limitation  of  two  years,  with- 
in which  sales  of  the  class  under  considera- 
tion must  ordinarily  be  disaffirmed,  is  not  a 
statutory,  but  a  judicial  limitation;  it  la 
not  the  result  of  legislative  mandate,  bnt  of 
judicial  opinion,  that  such  period  is  usually 
a  reasonable  time  for  the  exercise  of  the  op- 
tion of  affirmance  or  disaffirmance,  with 
which  a  purchase  by  the  mortgagee  at  bis 
own  sale  arms  the  mortgagor.  The  basis  of 
the  doctrine  is  laches,  and  not  staleness  of 
demand.  The  sale  cuts  off  the  equity  of  re- 
demption, as  long  as  it  is  permitted  to  stand, 
but  leaves  in  the  mortgagor,  and  those  claim- 
ing under  him,  the  right  to  disaffirm  it  and 
the  consequent  right  to  redeem  upon  such 
disaffirmance.  But  the  law  requires  dili- 
gence of  the  mortgagor  in  the  assertion  of 
this  right  and,  in  the  absence  of  special  cir- 
cumstances, holds  him  to  have  waived  the 
right  and  to  have  affirmed  the  sale,  unless 
he  elects  to  the  contrary  within  two  years. 
The  whole  theory  of  the  limitation,  therefore, 
rests  on  the  presumption  of  ratification  after 
the  lapse  of  two  years  "in  ordinary  cases.' 
In  extraordinary  cases — cases  involving  pe- 
culiar circumstances,  which  rebut  the  pre- 
sumption— it  will  not  be  indulged.  (88  Ala. 
pp.  488,  489,  7  South.  238,  16  Am.  St  Rep. 
55.)  We  need  hardly  say  that  it  at  the  time 
of  such  sale,  the  person  entitled  to  make  tbe 
election  Is  free  from  disability,  the  time  in 
which  the  option  is  to  be  expressed  will  not 
be  extended  in  favor  of  infants  who  subse- 
quently succeed  to  his  right  (88  Ala.  p.  490, 
7  South.  239,  16  Am.  St  Rep.  55.)" 

In  the  case  at  bar,  whether  the  mortgagor 
was  living  when  the  sale  was  made  does  not 
appear,  but  no  steps  were  taken  to  disaffirm 
the  sale  or  to  redeem,  during  his  life  or  dur- 
ing the  life  of  complainant's  mother;  but  the 
two  years  had  not  expired  when  the  com- 
plainant's mother  died,  nor  did  the  complain- 
ant or  any  other  proceed  so  to  do,  within  the 
two  years;  but  did  proceed,  by  this  bill,  after 
the  two  years  had  expired. 
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Was  the  bill  ffled  within  time?  Is  the 
fundamental  question  presented  by  the  ap- 
peal. If  the  law  ts  as  stated  In  the  last  para- 
graph of  the  above  quotation  from  Alexander 
v.  Hill,  supra,  the  question  must  be  answered 
In  the  negative.  The  chancellor  so  ruled 
and,  as  we  hold,  ruled  correctly. 

While,  as  before  stated,  the  rule  as  to  two 
years  Is  but  a  judicial  limitation,  and  not  a 
statutory  one,  and  the  basis  of  the  rule  Is 
laches,  and  not  staleness  of  demand,  It  pre- 
sumes the  mortgagor  or  those  claiming  under 
him  to  have  waived  their  right  to  disaffirm, 
and  to  have  ratified  the  voidable  sale,  unless 
they  proceeded  within  the  time  In  which  they 
could  have  exercised  the  statutory  right,  had 
the  foreclosure  sale  been  In  all  things  regu- 
lar. By  analogy  to  the  rule  as  to  the  stat- 
ute of  limitations,  if  the  two  years  of  judi- 
cial limitation  had  begun  to  run  against  the 
mortgagor  during  his  lifetime,  it  would  not 
be  stopped  by  his  death,  and  a  newer,  an  ex- 
tended, period  created  in  favor  of  his  heirs 
or  assignees.  The  whole  theory  of  the  limi- 
tation rests  on  the  presumption  of  ratifica- 
tion after  two  years  In  ordinary  cases.  In 
extraordinary  cases — cases  involving  pecu- 
liar circumstances,  which  rebut  the  presump- 
tion— it  will  not  be  indulged. 

It  was  said  by  this  court,  in  Sewell's  Case, 
92  Ala.  168,  169,  9  South.  144,  13  L.  R.  A. 
299.  touching  the  right  of  the  mortgagor  to 
have  the  sale  set  aside  when  the  mortgagee 
purchases  at  his  own  sale  without  authority, 
that:  "The  foreclosure  of  the  mortgage  by 
sale  under  power  given  in  tfte  mortgage  cuts 
off  the  equity  of  redemption  as  fully  as  a 
foreclosure  by  a  decree  by  the  court.  The 
mortgagor  in  such  a  case  may  come  into  a 
court  of  equity,  and  in  this  court  alone,  and 
have  the  sale  set  aside,  and  thus  become  re- 
invested with  the  equity  of  redemption.  But 
to  obtain  this  relief,  he  must  offer  to  do 
equity.  *  •  *  The  purchaser  of  the  equi- 
ty of  redemption  succeeds  to  all  the  rights  of 
the  mortgagor.  The  court  does  not  set  aside 
the  sale  on  the  ground,  that  the  equity  of 
redemption  still  exists  in  the  mortgagor,  but 
on  the  theory  that  the  mortgagee  stands  in 
the  relation  of  a  trustee  who  has  obtained  an 
advantage  over  his  cestui  que  trust,  and  out 
of  great  caution  a  court  of  equity  permits  the 
cestui  que  trust  to  elect  within  a  reasonable 
time  whether  he  will  disaffirm  the  sale." 
Thomas  v.  Jones,  84  Ala.  304,  4  South.  270. 
After  the  foreclosure,  there  is  no  property 
right  In  the  mortgagor — nothing  that  can  be 
levied  on  or  sold  or  assigned.  We  do  not  now 
refer  to  the  statutory  right  of  redemption, 
amended  by  the  acts  of  1888-89,  p.  764,  but 
to  the  redemption  rights  of  the  mortgagor 
growing  out  of  the  transaction  under  con- 
sideration. He  has  the  option  to  ratify  or 
disaffirm,  and  no  one  who  was  not  the  owner 
of  the  equity  of  redemption  or  his  privies  at 
the  time  of  the  foreclosure  by  sale,  and  who 
has  not  In  some  way  estopped  himself,  can 
assert  this  election." 


[2]  We  agree  with  the  chancellor  in  this 
case  that  it  would  be  inequitable  to  allow 
this  complainant  to  redeem  after  the  lapse 
of  two  years,  and  after  the  mortgagee  and 
his  assignee  have  sold  and  conveyed  to  a 
third  party,  and  after  the  interest  of  one 
of  the  heirs  of  the  deceased  mortgagor  has 
been  sold  under  execution,  and  has  also  pass- 
ed into  the  subsequent  vendee,  one  of  the 
respondents  in  this  suit 

It  Is  true  that  the  bill  in  this  case  does 
attempt  to  show  an  extraordinary  case,  in 
which  the  two  years  of  judicial  limitation 
should  not  apply,  but  we  concur  with  the 
chancellor  that  It  fails  so  to  do.  Neither  the 
mortgagor  nor  the  mortgagee  is  a  party  to 
this  suit;  the  proceeding  Is  wholly  between 
parties  who  have  acquired  their  rights  by  In- 
heritance; some  of  them  through  two  gen- 
erations, and  other  parties  who  have  acquir- 
ed their  rights  by  contract,  sale,  and  pur- 
chase. While  it  affirmatively  appears  that 
the  mortgagor  Is  dead,  it  does  not  clearly 
appear  when  he  died — whether  before  or 
after  the  foreclosure.  It  does  appear,  how- 
ever, that  plaintiff's  mother  was  living  when 
the  foreclosure  was  had,  and  that  the  com- 
plainant had  no  interest  in  the  land  at  that 
time.  It  also  appears  that  neither  the  plain- 
tiff's mother,  nor  her  grandfather,  the  mort- 
gagor, ever  attempted  to  have  the  sale  set 
aside  within  the  two  years  next  succeeding 
the  sale.  It  also  appears  that  the  mort- 
gagee assigned  the  mortgage  before  it  was 
foreclosed,  and  had  no  interest  in  the  fore- 
closure; that  a  third  party  purchased  at  the 
foreclosure  sale  for  the  assignee  of  the  mort- 
gage, taking  title  to  himself,  and  reconvey- 
ing  to  the  assignee,  the  third  party,  thereby 
acting  as  a  mere  conduit  through  which  the 
title,  after  the  sale,  passed  back  into  the 
assignee.  But  it  also  appears  that  the  as- 
signee subsequently  sold  and  conveyed  the 
lands  to  one  of  the  respondents,  and  that  the 
interests  of  some  of  the  heirs  of  the  mort- 
gagor had  been  sold  under  execution  sale 
and  acquired  by  the  same  respondent,  who 
purchased  from  the  assignee  of  the  mort- 
gage. The  bill  shows  that  complainant  owns 
a  very  small  interest  In  the  land.  It  would 
be  difficult,  if  not  Impossible,  to  do  justice 
to  all  the  parties,  if  a  redemption  should  be 
awarded  in  this  case.  The  parties  to  the 
mortgage  are  dead,  and  the  lands  have  been 
sold  under  the  mortgage,  and  at  execution 
sale,  as  against  some  of  the  heirs  of  the 
mortgagor;  and  to  now  attempt  to  do  equity 
as  between  all  these  various  parties  and  their 
conflicting  interests  would  be  difficult  if  not 
impossible. 

The  case  Illustrates  the  wisdom  of  the  ju- 
dicial limitation  of  two  years,  in  which  the 
proceedings  must  be  instituted. 
■  Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
DE  GRAFFENRIED,  JJ.,  concur. 
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DOE  ex  dem.  MOORE  et  aL  v.  ROE 
(BOULO). 

(Supreme  Court  of  Alabama.   Jan.  10,  1914.) 

Evidence  (§  314*)— Reputation— Evidence 
of  Title. 

A  reference  in  the  minutes  of  a  town  coun- 
cil to  a  W.  lot  at  the  corner  of  certain  streets 
which  was  about  the  location  of  a  lot  patented 
to  W.  is  not  evidence  of  title  of  such  lot  in  W. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §8  1168-1173;  Dec.  Dig.  §  314.*] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County ;  Saffold  Berney,  Judge. 

Action  by  John  Doe  on  the  demise  of  Min- 
now B.  Moore  and  others  against  Richard 
Roe  (Luciana  F.  Boulo).  From  a  judgment 
for  defendant,  plaintiffs  appeal.  Affirmed. 

Peter  J.  Hamilton,  of  San  Juan,  Porto 
Rico,  for  appellants.  Pillans,  Hanaw  &  Pil- 
lans,  of  Mobile,  for  appellee. 

McCJLELLAN,  J.  Common-law  ejectment 
to  recover  a  plot  of  land  in  the  city  of  Mo- 
bile, Ala.,  "on  the  south  side  of  Church  street, 
extending  with  a  width  of,  to  wit,  thirty  feet 
from  Water  to  Commerce  streets."  The  af- 
firmative charge  was  given  for  defendant 
(appellee),  Luciana  F.  Boulo. 

We  may  avoid  a  repetition  of  the  gen- 
eral history  of  the  status  and  events  out  of 
which  this  controversy  arises  by  referring 
to  the  full  report  of  the  appeal  of  Boulo  v. 
N.  0.,  M.  &  T.  R.  R.  Co.,  55  Ala.  480,  which 
was  concerned  with  the  locus  In  quo  of  the 
lands,  in  the  city  of  Mobile,  patented  to 
James  Wilson  by  the  United  States  on  De- 
cember 30,  1823.  This  patent  granted  the 
following  plot  of  land:  "Lot  numbered  three 
In  square  number  two,  being  thirty  feet 
front,  situated  on  the  ancient  site  of  Fort 
Charlotte,  In  the  town  of  Mobile  and  state 
of  Alabama,  according  to  the  official  plot  of 
the  survey  of  the  said  lands.  *  *  •  "  It 
was  essential  to  the  plaintiffs'  establishment 
of  right  to  recover  that  they  show,  at  least 
prima  facie,  that  the  plot  described  in  the 
complaint  was  a  part  of  the  plot  granted  by 
the  patent  to  James  Wilson. 

The  evidence,  including  that  excluded  on 
defendant's  objection,  has  been  carefully  con- 
sidered in  the  light  of  the  oral  argument 
and  that  In  brief  submitted  for  the  appel- 
lants, wherefrom  we  are  unable  to  discov- 
er any  degree  of  support  for  the  appellants' 
contention  that  the  land  in  question  was  a 
part  of  lot  8  in  block,  2  granted  to  James 
Wilson  In  1823.  The  reference  in  the  min- 
utes of  the  municipal  body  to  a  Wilson  lot 
at  the  southeast  corner  of  Water  and  Church 
streets  is,  of  course,  no  evidence  that  that 
lot  was  within  the  grant  mentioned;  nor  is 
it  any  evidence  of  title  thereto  in  James  Wil- 
son. The  legal  title  to  lands  cannot,  in  this 
state,  be  established  by  reputation.  Annia- 
ton  City  Land  Co.  v.  Edmondson,  145  Ala. 
557,  40  South.  505. 


The  change  of  the  west  boundary  of  Water 
street,  if  ever  effected,  is  likewise  of  no  pro- 
bative force  to  show  that  the  granted  plot 
comprehended  the  plot  In  suit 

There  is  no  prejudicial  error  In  the  record. 
The  Judgment  is  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  SAYRE  and  SOM- 
ERVILLE,  JJ.,  concur. 


DAVIS  et  aL  r.  W.  S.  STOVALL  &  BRO. 
(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

1.  Executors  and  Administrators  (f  423*)- 
Fbaudulent  Conveyances  —  Attack  bt 
Heibs. 

The  heirs  and  personal  representatives  of 
one  who  fraudulently  conveys  his  land  so  as  to 
hinder  and  delay  his  creditors  cannot  assail  the 
conveyance. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f$  1660,  1660^> ; 
Dec.  Dig.  §  423.*] 

2.  Fraudulent  Conveyances  (J  264*)— Bills 
to  Set  Aside— Sufficiency. 

A  bill  to  set  aside  a  conveyance  claimed 
to  have  been  executed  to  hinder  and  delay  the 
grantor's  creditors  need  not  aver  an  exhaustion 
of  legal  assets. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  767,  768;  Dec  Dig. 

3.  Executors  and  Administrators  (|  439*)— 
Actions— Necessary  Parties. 

The  administrator  of  one  who  conveyed 
his  property  with  intent  to  hinder  and  delay 
his  creditors  is  not  a  necessary  party  to  a  bill 
to  set  the  conveyance  aside,  because  the  decree 
can  in  no  way  affect  the  administrator  or  the 
personal  assets  in  his  bands,  and  the  excess, 
after  the  payment  of  debts,  does  not  go  to  the 
administrator;  hence  such  a  bill  is  not  demur- 
rable because  not  showing  administration  and 
not  joining  the  administrator. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Jf  1765,  1768. 
1770,  1771,  1774,  1786;   Dec.  Dig.  f  439.*] 

4.  Fraudulent  Conveyances  (|  249*)— Bills 
—Defenses. 

A  bill  to  set  aside  a  conveyance  as  fraud- 
ulent against  the  grantor's  creditors  cannot  be 
defeated  on  the  ground  of  laches,  where  there 
was  no  unusual  delay  in  filing  the  bill  and 
defendants  were  not  put  to  any  disadvantage 
by  such  delay. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §f  735-737 ;  Dec  Dig. 
|  249.*] 

5.  Evidence  (|  332*)— Documentary— Judi- 
cial Proceedings. 

In  a  suit  by  creditors  to  set  aside  a  con- 
veyance by  a  deceased  debtor  as  fraudulent  the 
itemized  statement  of  the  decedent's  indebted- 
ness made  by  trustees  who  held  his  property  by 
general  assignment  for  the  benefit  of  creditors 
is  inadmissible  as  against  the  grantees. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  81  1237-1246;  Dec  Dig.  |  332.*] 

6.  Fraudulent  Conveyances  (|  278*)  — 
Tbansactionb— Presumptions. 

Where  a  husband  executed  a  conveyance 
which  was  fraudulent  as  to  his  creditors  to 
secure  a  debt  due  the  grantee,  and  his  wife 
paid  the  debt  and  received  a  conveyance  from 
the  grantee,  there  is  a  presumption  that  she  dis- 
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charged  the  debt  with  funds  belonging  to  her 
hnsband. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  801,  802;  Dec  Dig. 
i  278.*] 

7.  Fbauduient  Conveyances  (f  278*)— Con- 
veyances— Burden  or  Proof. 

Where  a  hnsband  executed  a  conveyance 
as  security  for  a  debt  due  his  grantee  and  the 
husband's  wife  paid  the  debt  and  received  a 
conveyance  from  the  grantee,  she  has  the  bur- 
den of  proving  as  against  the  creditors  of  the 
husband  that  the  payment  was  made  with  her 
own  funds. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  801,  802;  Dec  Dig. 
S  278.*] 

8.  Fbauduuint  Conveyances  (f  278*>— Pre- 
sumptions. 

Where  a  wife  joined  her  husband  in  a  con- 
veyance which  was  fraudulent  as  to  his  credit- 
ors, it  will  be  presumed,  nothing  to  the  con- 
trary appearing,  that  she  knew  its  purpose  and 
was  affected  by  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  801,  802;  Dec.  Dig. 
I  27a*] 

Appeal  from  Chancery  Court,  Randolph 
County;  W.  W.  Whiteside,  Chancellor. 

Bill  by  W.  S.  Stovall  &  Brother  against 
Mary  C.  Davis  and  others.  From  a  de- 
cree for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Stell  Blake,  of  Roanoke,  for  appellants. 
R.  B.  Taylor,  of  Roanoke,  for  appellee. 

SAYRE.  J.  [1]  This  is  a  general  credi- 
tors* bill  filed  by  appellees  against  the  wid- 
ow and  heirs  at  law  of  A.  S.  Davis,  deceased, 
seeking  payment  of  decedent's  debts  out  of 
certain  lands  in  Randolph  county  alleged  to 
have  been  conveyed  by  him  to  B.  C.  Jones 
without  consideration  and  for  the  purpose 
of  hindering,  delaying,  or  defrauding  credi- 
tors, a  purpose  to  which  Jones  is  alleged  to 
have  been  a  party.  In  the  bill  It  Is  averred 
that  subsequent  to  the  conveyance  Davis 
had  died  and  Jones  had  been  adjudicated  a 
bankrupt  in  the  federal  District  Court;  that 
the  trustees  of  his  bankrupt  estate,  acting 
under  and  in  pursuance  of  the  authority  of 
an  order  of  that  court,  had  executed  to 
"Mary  C.  Davis  and  the  heirs  at  law  of  A. 
S.  Davis,  deceased,"  a  conveyance  of  the 
property;  and  that  "as  to  orators  said  deed 
is  voluntary,  fraudulent,  and  ought  to  be 
set  aside."  From  the  averments  of  the 
bill  and  the  recitals  of  the  trustees'  deed, 
which  is  exhibited  therewith,  it  appears  that 
the  purpose  and  effect  of  the  proceeding  In 
the  bankruptcy  court  was  to  quitclaim  to  de- 
fendants, who  are  the  widow  and  heirs  at 
law  of  A.  S.  Davis,  deceased,  the  title  which 
Jones  had  acquired  by  his  conveyance  from 
Davis.  That  conveyance  is  binding  upon  de- 
fendants and  the  personal  representative 
of  deceased,  and  Is  absolutely  unassailable  by 


them.  Davis  v.  Swanson,  64  Ala.  277,  25 
Am.  Rep.  678.  Defendants  hold  and  claim, 
therefore,  as  purchasers  from  Jones,  and 
not  by  descent  from  Davis. 

[2]  The  only  objection  urged  on  this  ap- 
peal against  the  bill  as  last  amended  Is  that 
it  falls  to  allege  a  deficiency  of  legal  assets 
of  the  estate  of  the  deceased  debtor.  The 
text  of  the  bill,  which  on  this  point  we  need 
not  quote,  answers  this  ground  of  demurrer. 
According  to  our  latest  decisions,  however, 
it  Is  not  necessary  in  a  case  of  this  character 
to  aver  an  exhaustion  of  legal  assets.  Free- 
man v.  Pullen,  119  Ala.  235,  24  South.  57, 
and  the  cases  there  cited.  In  any  event  the 
demurrer  was  well  overruled. 

[3]  In  the  court  below  defendants  also  took 
the  point  by  demurrer  that  an  administration 
was  necessary,  meaning,  we  take  it  that 
the  personal  representative  of  the  deceased 
fraudulent  grantor  ought  to  be  brought  in  as 
a  party  defendant  This  and  the  line  of  ar- 
gument followed  in  this  court  in  respect  to 
the  ground  of  demurrer  first  above  noticed 
make  It  proper  to  cite  and  approve  those 
more  recent  cases  which  hold  against  the 
demurrer  on  this  point.  They  hold,  with  evi- 
dent correctness,  that  since  the  personal  rep- 
resentative can  have  no  possible  interest 
in  the  land  which  his  intestate  has  fraudu- 
lently conveyed,  and  the  decree  establishing 
the  debt  which  must  form  the  basis  of  the 
relief  sought  can,  In  no  wise,  affect  him  or 
the  personal  assets  of  the  estate  in  his  hands, 
the  personal  estate  not  being  bound  by  the 
decree  to  make  good  any  deficiency,  nor  en- 
titled to  any  fruits  of  the  decree,  this  last 
because,  after  the  complaining  creditors  are 
satisfied,  the  remainder  of  the  fund  produced 
by  the  decree  goes  to  the  fraudulent  grantee 
or  those  claiming  under  him — for  these  rea- 
sons they  hold  that  the  administrator  of  the 
deceased  fraudulent  grantor  is  not  an  indis- 
pensable party  to  a  bill  of  this  character. 
McClarln  v.  Anderson,  109  Ala.  571, 19  South. 
982;  Staton  v.  Rising,  103  Ala.  454,  15 
South.  848. 

[4]  Appellants  further  suggest  that  com- 
plainants have  .been  guilty  of  laches,  citing 
Rives  v.  Morris,  108  Ala.  527,  18  South.  743, 
and  Miller  v.  Rowan,  108  Ala  98,  19  South. 
9.  We  find  nothing  of  averment  or  proof 
to  justify  the  opinion  that  there  was  any  un- 
usual delay  in  the  filing  of  the  bill,  or  that 
defendants  have  been  put  to  any  disadvan- 
tage by  such  delay  as  did  supervene  upon  the 
making  of  the  deeds  of  which  the  bill  com- 
plains. 

[5]  Appellants  also  contend  on  their  brief 
that  the  amount  of  complainants'  debts  is 
not  proved  by  legal  evidence.  That  de- 
ceased was  indebted  to  some  of  the  complain- 
ing creditors  is  made  to  appear  already  by 
the  assignment  which  Davis  executed  and  by 
the  testimony  of  Quint  Adams,  a  witness 
testifying  In  behalf  of  defendants.   The  com- 
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petent  evidence  does  not,  however,  suffice  for 
the  ascertainment  of  any  exact  amounts. 
Nor  does  the  decree  rendered  in  the  court 
below  purport  to  determine  the  amounts  due 
the  several  creditors.  That  will  be  deter- 
mined on  the  reference  which  has  been  or- 
dered for  that  purpose.  We  thinK  it  neces- 
sary only  to  observe  that  the  itemized  state- 
ment of  decedent's  indebtedness  made  by  the 
trustees  who  held  his  personal  property  in 
the  state  of  Georgia  by  a  general  assign- 
ment for  the  benefit  of  his  creditors,  or  by 
Stovall,  who  managed  the  trust  and  distribut- 
ed the  proceeds  of  sale  of  the  property 
for  the  trustees,  are  not  evidence  against  de- 
fendants to  establish  the  claims  of  creditors 
in  this  bill  for  the  reason  that  it  does  not 
appear  that  decedent  was  a  party  to  the 
statement  nor  in  any  wise  committed  to  its 
correctness. 

[I,  7]  It  is  made  entirely  clear  in  the  proof 
that  decedent's  conveyance  to  Jones  was 
made  for  the  purpose  of  hindering  or  delay- 
ing the  creditors  of  the  grantor.  Defendants 
made  an  effort  to  show  that  Mary  C.  Davis, 
the  widow,  paid  value  for  the  conveyance 
of  Jones'  title  to  them  by  evidence  which 
tended  to  prove  that  the  deed  to  Jones, 
though  Intended  to  hinder  or  delay  other 
creditors  of  decedent,  was  also  intended  to 
operate  as  between  the  parties  to  it  as  a 
mere  security  for  a  bona  fide  debt  decedent 
owed  Jones,  and  that,  after  decedent's  death, 
she  had  paid  the  debt  to  Jones.  It  was  on 
this  idea  (though  with  what  propriety  as 
against  the  creditors  of  Jones  does  not  ap- 
pear, and  is  Immaterial  In  this  case)  that  the 
trustees  in  bankruptcy  were  ordered  to  make 
a  conveyance  to  defendants.  But  this  evi- 
dence wholly  failed  to  prove  that  the  pay- 
ment was  made  out  of  funds  belonging  to 
Mra  Davis.  In  the  circumstances  shown 
the  presumption  is  that  payment  was  made 
out  of  the  funds  of  her  husband's  estate,  and 
the  burden  was  upon  defendants  to  show  that 
she  paid  the  debt  of  her  husband  with 
her  own  funds,  or  at  least  with  money  not 
belonging  to  her  husband's  estate.  Kelley  v. 
Connell,  110  Ala.  643,  18  South.  8.  This 
burden  defendants  have  failed  to  sustain. 

[8]  Moreover,  Mrs.  Davis  joined  in  the  exe- 
cution of  the  obnoxious  deed  to  Jones,  and 
presumptively,  nothing  to  the  contrary  ap- 
pearing, she  knew  its  purpose,  was  affected 
by  its  fraud,  and  neither  she  nor  her  chil- 
dren, who  claim  by  virtue  of  her  purchase, 
no  consideration  having  moved  from  them, 
can  avoid  the  effect  of  that  fraud. 

In  the  case  as  it  has  thus  far  progressed 
we  have  found  no  error,  and  the  decree  of  the 
chancery  court  must  be  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SOMERVILLE,  J  J.,  concur. 


CITY  OF  MONTGOMERY  T.  MONTGOM- 
ERY COUNTY. 
(Supreme  Court  of  Alabama.    Feb.  3,  1914.) 

1.  Hiohwats  (I  180*) — Road  Tax— Right  or 
City—'  'Road  °— Streets. 

A  municipal  corporation  is  not  entitled  to 
any  portion  of  a  special  road  tax  collected  un- 
der Const.  1901,  |  215,  providing  that  any  coun- 
ty may  levy  and  collect  special  taxes  for  the 
maintenance  of  "roads,"  which  tax  shall  be 
applied  exclusively  to  the  purpose  for  which  the 
same  was  collected,  as  the  word  "road"  refers 
exclusively  to  rural  roads  and  not  to  city  streets. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  |  387;  Dec.  Dig.  |  180.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6250-6254.] 

2.  Highways  (5  122*)— Right  of  City  to 
Special  Road  Tax — -Constitutional  Law. 

Const.  1901,  i  215,  construed  so  as  to  give 
a  city  no  right  to  any  portion  of  a  special  road 
tax  levied  and  collected  by  the  county,  is  not 
repugnant  to  the  federal  Constitution,  as  cities 
may  be  taxed  to  help  keep  up  county  roads 
though  no  part  of  the  road  is  in  the  city  lim- 
its. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  380,  393;  Dec.  Dig.  §  122.*] 

Say  re,  J.,  dissenting.  May  field,  J.,  dissenting 
in  part. 

Appeal  from  City  Court  of  Montgomery; 
Gaston  Gunter,  Judge. 

Action  by  the  City  of  Montgomery  against 
the  County  of  Montgomery.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

W.  A.  Gunter,  of  Montgomery,  for  appel- 
lant John  R.  Tyson  and  A.  H.  Arrington, 
both  of  Montgomery,  for  appellee. 

ANDERSON,  0.  J.  [1]  This  suit  involves 
the  right  of  the  city  of  Montgomery  to  a 
certain  part  of  a  tax  levied  and  collected  as 
a  special  tax  and  designated  as  the  "special 
road  and  bridge  tax  not  to  exceed  one-fourth 
of  one  per  centum,"  as  provided  for  in  the 
latter  part  of  section  215  of  the  Constitu- 
tion of  1901.  It  was  held  in  the  opinion  of 
the  court,  speaking  through  McClellan,  J, 
in  the  case  of  Board  of  Revenue,  Jefferson 
County  v.  State  ex  rel.  City  of  Birmingham, 
172  Ala.  138,  54  South.  757,  that  the  word 
"road"  as  used  in  said  section  215  of  the 
Constitution  applied  to  rural  roads  and  did 
not  include  city  streets.  It  is  true  that  this 
court,  upon  a  rehearing  in  said  case,  abandon- 
ed the  opinion  as  not  being  applicable  to  the 
question  involved,  as  the  tax  involved  was 
not  levied  under  the  special  power  but  under 
the  general  power;  but  in  doing  so  we  did  not 
question  the  soundness  of  the  first  opinion. 
On  the  other  hand,  the  principle  enunciated 
and  the  construction  as  there  placed  upon 
said  section  215  was  followed  in  a  memoran- 
dum opinion  in  the  case  of  City  of  Tuscaloosa 
v.  Tuscaloosa  County,  54  South.  763,  and  in 
the  published  opinion  in  the  cases  of  Commis- 
sioners* Court  of  Pike  Co.  v.  City  of  Troy,  173 
Ala.  442,  56  South.  131,  274;  Franklin  Co.  v. 
Town  of  Russellville,  58  South.  253.  The  rul- 


*Vor  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 

Digitized  by  Google 


Ala.) 


KILPATRICK  t.  TROTTER 


689 


ing  of  the  trial  court,  In  holding  that  the 
plaintiff  (city  of  Montgomery)  was  not  enti- 
tled to  recover  any  part  of  the  tax  in  ques- 
tion, was  in  accord  with  the  foregoing  deci- 
sions of  this  court,  which  are  sound  and  to 
which  we  adhere  upon  the  present  appeal. 

[2]  Nor  are  we  impressed  with  the  sound- 
ness of  the  suggestion  or  argument  that  the 
construction  so  placed  upon  said  section  215 
of  our  Constitution  renders  it  repugnant  to 
the  federal  Constitution.  Cities  and  towns 
are  benefited  as  much  by  rural  roads  leading 
thereto  as  are  the  people  who  live  upon  and 
travel  the  said  roads.  To  say  that  the  city 
cannot  be  taxed  to  help  keep  up  county  roads 
hecuuse  not  within  the  limits  of  the  city 
would  be  as  narrow  and  illogical  as  a  hold- 
ing to  the  effect  that  property  owners  in  the 
country  could  not  be  taxed  to  keep  up  the 
roads  unless  their  lands  were  at  tin  gent  to 
said  roads. 

The  judgment  of  the  city  court  is  affirmed. 

Affirmed. 

McCLELLAN,  SOMERVTLLE,  DE  GRAF- 
FEXRIED,  and  GARDNER,  JJ.,  concur  In 
the  opinion  and  the  conclusion.  MAYFIELD, 
J.,  concurs  in  the  conclusion.  SAYRE,  J., 
dissents. 


KILPATRICK  et  al.  v.  TROTTER. 

(Supreme  Court  of  Alabama.    Dec.  10,  1913.) 

J.  Ejectment  (§  95*)— Evidence— Prima  Fa- 
cie Case. 

Where  plaintiff  in  ejectment  shows  posses- 
sion of  his  grantors,  and  deeds  from  them  to  him 
conveying  the  strip  in  dispute  as  a  part  of  the  lot 
described  therein,  he  makes  out  a  prima  facie 
case,  and  shows  a  right  to  recover  against  any 
one  not  showing  a  superior  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §§  280-295 ;  Dec.  Dig.  §  95.*] 

2.  Adverse   Possession    (8  43*)— Tacking 
Possessions. 

Where  adverse  possession  of  a  claimant 
without  color  of  title  had  not  ripened  into  a  ti- 
tle before  the  adoption  of  Code  1907,  5  2830,  re- 
quiring him  to  list  the  land  for  taxation,  which 
he  did  not  do,  the  time  of  his  adverse  possession 
before  the  adoption  of  the  Code  cannot  be  tacked 
to  the  time  between  its  adoption  and  the  bring- 
fng  of  suit  for  the  land. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  213-224;  Dec  Dig.  § 
43.*] 

3.  Adverse  Possession  (f  112*)— Evidence- 
Presumption. 

In  absence  of  proof  to  the  contrary,  it  is 
presumed  that  the  grantor  of  .a  lot,  by  exercis- 
ing acts  of  dominion  over  a  strip  adjoining  it, 
did  not  intend  to  claim  it  adversely,  if  it  was 
not  covered  by  his  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  651,  653,  654,  657-659, 
661-663,  666,  666;  Dec.  Dig.  |  112.*] 

4.  Adverse  Possession   (§  30*)— Notoriety 
of  Possession. 

Where  a  tenant  of  an  uninclosed  lot  built 
and  used  a  smokehouse  near  to  his  own  adjoin- 
ing lot,  the  act  was  not  so  notorious  as  to  im- 


press any  one  that  he  did  it  to  make  the  ground 
a  part  of  his  own  lot 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ||  128,  127;  Dec  Dig.  i 
30.*] 

5.  Landlord  and  Tenant  (i  66*)— Tenant 

Against  Landlord. 

A  tenant  cannot  claim  any  part  of  the  de- 
mised premises  adversely  to  his  landlord. 

[Ed.  Note.— For.  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  IS  199-209;  Dec  Dig.  | 
66.*] 

Appeal  from  Circuit  Court,  Pike  County; 
H.  A.  Pearce,  Judge. 

Ejectment  by  S.  E.  Trotter  against  T.  J. 
Kilpatrick  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Plaintiff  adduced  title  by  deed  from  the 
Columbus  Iron  Works  and  from  Smith  Bros. 
&  Co.  to  William  and  8.  B.  Trotter,  of  date 
February  6,  1900,  and  from  William  Trotter 
to  S.  E.  Trotter,  of  date  March  4,  1903,  de- 
scribing the  lot  in  controversy,  which  deeds 
are  set  out  The  defendants  claim  by  deed 
from  Crittenden  and  wife  to  D.  B.  Stough, 
executed  February  4,  1887,  by  deed  from 
Stough  and  wife  to  Young,  executed  Septem- 
ber 28,  1904,  by  deed  from  Young  and  wife 
to  defendant,  executed  September  80,  1904, 
by  deed  from  Zachariah  Wlngard  to  Crit- 
tenden, August  3, 1867,  by  deed  from  Critten- 
den to  Gilder,  November  22,  1889,  by  deed 
from  Gilder  to  Warren,  April  2,  1895,  and  by 
deed  from  the  Warrens  to  Warren,  February 
21,  1895.  The  dispute  seems  to  be  as  to 
whether  the  strip  in  controversy  belonged  to 
the  south  lot  or  to  the  north  lot;  plaintiff 
claiming  the  south  lot,  and  defendant  the 
north.  The  other  facts  sufficiently  appear  In 
the  opinion. 

John  H.  Wilkerson  and  A.  G.  Seay,  both  of 
Troy,  for  appellants.  E.  R.  Brannen,  of  Troy, 
for  appellee. 

ANDERSON,  J.  [1]  The  plaintiff  showed 
the  possession  of  his  grantors  to  the  lot  of 
which  the  strip  in  question  was  part,  and  in- 
troduced the  deeds  from  them  getting  their 
title  into  him,  and  it  was  undisputed  that  the 
said  strip  was  a  part  of  the  lot  as  described 
in  the  said  deeds.  The  plaintiff,  therefore, 
made  out  a  prima  facie  case,  and  showed  a 
right  to  recover  as  against  any  one  not  show- 
ing a  superior  title.  The  defendants  relied 
upon  an  actual  adverse  possession  of  the 
strip  in  question  for  a  period  of  ten  years, 
for  the  purpose  of  defeating  the  plaintiff's 
right  to  recover. 

[2]  The  first  actual  possession  shown  was 
in.  1900,  by  Dr.  Stough,  who  had  his  lot 
fenced,  and  included  therein  the  strip  in  ques- 
tion, and  it  may  be  conceded  that  he  took 
possession  of  same  as  a  purchaser  of  the 
north  lot,  and  with  the.  understanding  that 
the  strip  was  a  part  of  said  lot,  and  that  he 
did  not  therefore  have  to  file  a  written  dec- 
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laratton,  under  section  1641  of  the  Code  of 
1896;  but  the  Code  of  1907  became  operative 
May  1,  1908,  and  before  the  expiration  of 
ten  years,  and  before  the  said  possession 
could  ripen  Into  a  title,  and,  as  there  has 
been  no  compliance  with  section  2830  of  the 
Code  of  1907,  the  time  between  the  adoption 
of  said  Code  of  1907,  and  the  bringing  of  the 
suit  cannot  be  tacked  to  the  period  from  1900 
to  May  1,  1908.  In  other  words,  the  defend- 
ant nor  any  one  under  whom  he  claims  has 
shown  a  recorded  deed  purporting  to  con- 
vey title  to  the  strip  in  question,  nor  does 
she  bring  herself  within  the  influence  of  the 
other  provisions  of  said  section  2830,  as  to 
assessment  of  taxes  or  a  claim  by  descent  or 
devise  as  to  the  particular  strip  in  question. 

[3]  It  may  be  true  that  there  was  proof 
that  permission  was  obtained,  by  one  Trotter 
from  Crittenden,  to  cut  two  trees  off  of  the 
land  In  question  after  Crittenden  had  sold  the 
south  lot  to  Glider,  but,  as  Crittenden  was 
the  vendor  of  Gilder,  in  the  absence  of  proof 
to  the  contrary,  the  presumption  is  that  Crit- 
tenden, by  exercising  acts  of  dominion  over 
the  said  strip,  did  not  intend  to  claim  It  ad- 
versely to  his  grantee,  if  said  strip  was  a 
part  of  the  land  covered  by  the  deed  to  Gil- 
der. 

[4]  It  was  also  shown  that  Dr.  S tough, 
prior  to  inclosing  his  lot  in  1900,  built  a 
smokehouse  on  the  strip  in  question,  but  at 
the  time  he  was  a  tenant  living  in  the  Gil- 
der house,  and  in  possession  of  the  south  lot ; 
and,  while,  at  this  time,  he  owned  the  north 
lot,  then  unoccupied,  there  is  nothing  to  in- 
dicate that  he  did  not,  in  placing  the  smoke- 
house on  the  strip,  do  so  as  the  tenant  of 
Gilder,  instead  of  for  the  purpose  of  making 
It  a  part  of  his  own  lot,  as  said  smokehouse 
was  built  by  him  and  used  by  him  while 
using  the  premises  of  Gilder,  and  this  one  act 
was  certainly  not  so  notorious  as  to  impress 
Gilder,  or  any  one  else,  that  the  smokehouse 
was  built  on  the  strip  for  the  purpose  of 
making  it  a  part  of  the  Stough  lot.  Instead 
of  the  Gilder  lot 

[5]  Moreover,  if  Stough  was  in  possession 
of  the  south  lot,  as  the  tenant  of  Gilder,  he 
could  not  claim  any  part  of  it  adversely  to 
said  Gilder. 

The  trial  court  did  not  err  in  giving  the 
general  affirmative  charge  for  the  plaintiff, 
or  in  refusing  the  one  requested  by  the  de- 
fendants, and  the  judgment  of  said  circuit 
court  is  affirmed. 

Affirmed. 

MAYFIELD,  SATRE,  and  DE  GRAFFEN- 
RIED,  JJ.,  concur. 


RODEN  etiL  v.  OAPBHART. 
(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

Ejectment  (8  64*)— Complaint—  Description 

op  Property. 

Where  the  complaint  in  ejectment  describ- 
ed the  land  involved  as  25  feet,  more  or  less, 
on  the  east  side  of  a  specified  lot,  without  giv- 
ing its  boundaries  or  otherwise  describing  the 
strip,  the  use  of  the  words  "more  or  less"  made 
the  complaint  fatally  defective,  as  the  sheriff 
could  not  definitely  locate  the  strip,  and  hence 
the  general  charge  requested  by  defendant  was 
improperly  refused. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  §|  158-164 ;  Dec.  Dig.  §  64.*} 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Ejectment  by  S.  C.  Cape  hart  against  Dick 
Roden  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Street  &  Isbell,  of  Gunteraville,  for  appel- 
lants. John  A.  Lusk  &  Son,  of  Guntersville. 
for  appellee. 

ANDERSON,  C.  J.  The  complaint  in  ques- 
tion claims  "twenty-five  (25)  feet,  more  or 
less,  on  the  east  side,  of  lot  number  eight  (8) 
on  the  bank  of  the  Tennessee  river,  known 
as  the  Kitchens  or  Randall,  or  Oapehart  lot" 
The  complaint  does  not  designate  the  state, 
county,  village,  or  subdivision  In  which  lot  8 
is  situated;  but  if  it  did,  or  if  the  description 
as  "the  Kitchens  or  Randall  or  Capehart  lot" 
was  certain  enough  to  identify  and  locate  the 
lot,  then  the  description  of  the  strip  is  ren- 
dered uncertain  by  the  addition  of  the  words 
"more  or  less."  If  the  boundary  or  the  de- 
scription of  the  strip  was  given,  the  use  of 
the  words  "more  or  less"  might  not  be  ma- 
terial; but,  as  the  suit  seeks  to  recover  only 
a  number  of  feet  off  of  "the.  east  side"  of  the 
lot,  without  giving  any  boundary  or  descrip- 
tion of  the  strip,  the  addition  of  the  words 
"more  or  less"  renders  the  description  indef- 
inite and  uncertain.  Under  this  description 
the  sheriff  could  not  definitely  locate  the 
strip,  and  could  as  well  put  the  plaintiff  In 
possession  of  1  foot  or  of  50  feet  as  he  could 
of  25  feet 

We  therefore  hold  that  the  complaint  in 
question' will  not  support  a  valid  judgment, 
and  the  court  erred  in  refusing  the  general 
charge  requested  by  the  defendant  Linam 
v.  Jones,  184  Ala.  577,  83  South.  343.  The 
judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded. 

MAYFIELD,  DE  GRAFFENRD2D,  and 
GARDNER,  JJ.,  concur. 
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PARSONS  T.  TENNESSEE  COAL,  IRON  ft 
R.  CO. 

(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

1.  Limitation  or  Actions  (I  82*)— Limita- 
tion Applicable— Case  ob  Trespass. 

An  action  by  a  lower*  riparian  owner  claim- 
ing in  one  count  damages  from  the  pollution  of 
the  stream  by  the  deposit  of  dehris  therein  by 
the  upper  riparian  owner,  and  in  another  count 
alleging  the  negligence  of  defendant's  servants 
or  agents  in  the  premises,  is  in  case,  and  not  in 
trespass,  and  the  statute  of  limitations  of  one 
year  is  applicable. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §|  143-145;  Dec.  Dig.  § 
32.  *1 

2.  Waters  and  Water  Courses  (J  65*)— 
Pollution  or  Stream— Damages. 

Where  a  lower  riparian  owner  sues  an  up- 
per riparian  owner  for  damages  resulting  from 
the  pollution  of  the  stream,  he  must  show  a  sub- 
stantial injury  therefrom,  and  is  not  entitled 
to  damages  for  slight  inconveniences  or  annoy- 
ances from  the  discoloration  of  the  water,  or  the 
deposit  of  coal  or  other  debris  therein. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  65.*] 

3.  Waters  and  Water  Courses  (8  74*)— Pol- 
lution or  Stream— Limitations. 

Where  a  lower  riparian  owner,  suing  in 
case  for  the  pollution  of  the  stream,  has  not 
been  deprived  of  the  use  of  the  water  during  the 
12-month  period  before  suit  brought,  he  cannot 
recover. 

W:  Ed.  Note.— For  other  cases,  see  Waters  and 
^  ater  Courses,  Cent  Dig.  §§  62,  63;  Dec  Dig. 

Appeal  from  City  Court  of  Bessemer;  J.  O. 
B.  Gwln,  Judge. 

Action  by  Pinkney  R.  Parsons  against  the 
Tennessee  Coal,  Iron  &  Railroad  Company 
for  damages  to  land.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed, 

The  following  charges  were  given  for  de- 
fendant: "(4)  The  court  charges  the  Jury 
that  you  cannot  find  any  damages  for  the 
plaintiff  on  account  of  being  deprived  of  the 
use  of  the  water  for  domestic  purposes,  or 
for  the  use  of  the  stock."  "(6)  Plaintiff, 
before  he  can  recover  anything,  must  rea- 
sonably satisfy  you  from  the  evidence  that 
he  has  received  some  substantial  injury,  and 
you  could  not  give  any  damages  for  slight 
inconveniences  or  annoyances,  or  the  mere 
fact  that  the  water  was  colored,  or  some  de- 
posits of  coal  or  other  debris  were  deposited, 
bat  did  not  substantially  injure  the  plain- 
tiff." 

Scott  &  Aldridge,  of  Bessemer,  for  appel- 
lant Percy,  Benners  A  Burr,  of  Birming- 
ham, for  appellee. 

BATRB,  J.  [1]  Plaintiff  (appellant)  brought 
this  action  to  recover  damages  alleged 
to  have  resulted  from  the  pollution  of 
a  stream  which  flowed  through  defendant's 
property  down  upon  and  through  plaintiff's 


freehold.  The  averment  of  count  1  is  sub- 
stantially that  defendant  maintaining  a  min- 
ing camp  and  operating  a  coal  washer  upon 
its  superior  estate,  deposited  coal  washings 
and  other  debris  in  the  stream  there,  whence 
they  were  carried  by  the  stream  down  upon 
plaintiff's  land,  rendering  the  water  unfit 
for  any  use,  filling  up  the  bed  of  the  stream, 
overflowing  his  land,  and  greatly  and  per- 
manently impairing  its  value  by  deposits 
thereon.  These  averments  are  repeated  in 
count  2,  where  the  further  averment  is  made 
that  plaintiff's  damages  were  caused  by  the 
negligence  of  defendant's  agents  or  servants 
in  the  premises.  Having  in  view  the  statutes 
of  limitation  of  one  and  six  years,  which 
answer  actions  upon  the  case  and  trespass 
respectively,  appellant  contends  that  count  1 
is  a  count  in  trespass.  Whether  a  complaint 
is  in  trespass  or  case  depends,  not  so  much 
upon  the  form  of  allegation  adopted  by  the 
pleader,  as  upon  the  facts  alleged,  and  the 
conclusion  which  the  law  draws  from  those 
facta  Sheppard  v.  Furnlss,  19  Ala.  764. 
Both  those  counts  show  an  intervening  agen- 
cy— that  is,  the  flow  of  the  stream — between 
the  wrongful  act  complained  of  and  the  dam- 
nifying consequence.  They  both  show  con- 
sequential injury,  and  are  both  counts  in 
case.  Drake  v.  Lady  Ensley  Co.,  102  Ala. 
501,  14  South.  749,  24  L.  R  A.  64,  48  Am.  St. 
Rep  77;  Tutwiler  Co.  t.  Nichols,  146  Ala. 
364,  39  South.  762,  119  Am.  St  Rep.  34.  The 
case  of  L  &  N.  R  R.  v.  Higginbotham,  153 
Ala.  384,  44  South.  872,  cited  by  appellant, 
holds  nothing  to  the  contrary.  The  count 
there  held  to  state  a  cause  of  action  in  tres- 
pass will  be  found,  upon  inspection,  to  aver 
damage  as  the  Immediate  consequence  of  a 
wrongful  invasion  of  plaintiff's  close,  an  orig- 
inal and  Inherent  wrong  in  the  structure  and 
operation  which  caused  plaintiff's  injury. 
From  this  view  of  the  character  of  the  com- 
plaint it  results  that  the  statute  of  limi- 
tation of  one  year  ran  against  both  counts, 
and  that  the  court  properly  limited  the  re- 
coverable damages  to  such  as  plaintiff  had 
suffered  within  that  period, 

[2]  Charge  6,  given  at  defendant's  request 
correctly  stated  the  nature  of  the  wrongs 
for  which  plaintiff  was  entitled  to  recover. 
T.  C.  I.  Co.  v.  Hamilton,  100  Ala.  260,  14 
South.  167,  46  Am.  St  Rep.  48. 

[3]  Charge  4  was  also  properly  given,  for 
the  reason  that  the  evidence  did  not  tend  to 
show  that  plaintiff  had  been  deprived  of  the 
use  of  the  water  for  domestic  purposes,  or 
for  the  use  of  his  live  stock  during  the  12- 
month  period  before  suit  brought 

We  find  no  reversible  error  in  the  record. 

Affirmed. 

ANDERSON,  a  J.,  and  MAYFIELD  and 
GARDNER,  JJ.,  concur. 
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BONNER  T.  STATE. 
(Supreme  Court  of  Alabama.   Feb.  12,  1914.) 

Criminal  Law  (J  829*)  —  Instruction  — 

Requests— Matters  Covered.- 

An  instruction  fully  covered  by  the  charge 
given  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2011;  Dec.  Dig.  f  829.*] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty;  S.  L.  Brewer,  Judge. 

Monroe  Bonner  was  convicted  of  crime, 
and  he  appeals.  Affirmed. 

R.  C.  Brlckell,  Atty.  Gen.,  and  T.  H.  Seay, 
Asst.  Atty.  Gen.,  for  the  State. 

SOMERVILLE..J.  We  have  examined  the 
record  with  due  care,  and  find  no  error  In 
the  record  proper,  and  no  rulings  on  the  trial 
which  are  prejudicial  to  defendant. 

All  the  exceptions  to  rulings  on  the  evi- 
dence are  clearly  without  merit,  and  the 
charges  refused  to  defendant  are  patently 
bad,  or  fully  covered  by  given  charges. 

The  judgment  will  therefore  be  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  McCLELLAN  and 
SAYRE,  J  J.,  concur. 


PENDLEY  v.  COMMISSIONERS'  COURT 

OF  FAYETTE  COUNTY. 
(Supreme  Court  of  Alabama.   Feb.  12,  1914.) 
Statutes  (1  47*)— Uncertainty. 

Acts  1898-99,  p.  1517,  entitled,  an  act  "to 
provide  and  establish  a  stock  law  for  Fayette 
county,"  provides  that,  when  20  bona  fide  elec- 
tors in  any  precinct  of  Fayette  county  shall 
file  a  petition  with  the  probate  judge,  stating 
that  they  desire  an  election  to  ascertain  whether 
the  majority  of  the  electors  of  the  precinct  de- 
sire a  "stock  law"  to  prohibit  the  running  at 
large  of  stock  in  the  precinct,  he  shall  order  an 
election  submitting  the  question,  and  if  "stock 
law  carries,"  it  shall  go  into  effect  as  stated, 
and  further  provides  that  any  person  injured 
by  live  stock  running  at  large  in  violation  of 
the  act  shall  have  a  lien,  and  when  stock  is 
found  trespassing  upon  lands  within  the  stock- 
law  district  or  when  property  is  injured  by 
stock  running  at  large  contrary  to  the  apt,  and 
the  stock  owner  is  unknown  to  the  person  in- 
jured, he  may  take  up  the  stock  and  make  com- 
plaint to  the  justice,  who  shall  give  notice  of  the 
trial,  etc.  Held,  in  view  of  the  fact  that  no 
definite  "Stock  Law"  was  designated,  that  the 
statute  was  uncertain  and  ineffectual. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  47;  Dec.  Dig.  §  47.*] 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty ;  Bernard  Harwood,  Judge. 

Certiorari  proceedings  by  B.  F.  Pendley 
against  Commissioners'  Court  of  Fayette 
County.  From  a  judgment  quashing  the 
writ,  plaintiff  appeals.  Affirmed. 

Ray  &  Cooner,  of  Jasper,  for  appellant 
Beasley  &  Wright,  of  Fayette,  for  appellee. 

SAYRE,  J.  By  a  writ  of  certiorari  appel- 
lant sought  to  quash  a  proceeding  In  the 


(Ala. 

commissioners'  court  of  Fayette  county  by 
which  a  stock-law  district  had  been  estab- 
lished. The  writ  was  quashed  In  the  circuit 
court,  and  from  that  judgment  this  appeal 
was  taken. 

It  is  agreed  that  the  proceeding  to  estab- 
lish the  stock-law  district  was  had  accord- 
ing to  the  provisions  of  the  Code  (chapter 
139) ;  but  appellant  Insists  that  the  com- 
missioners' court  should  have  followed  the 
act  of  February  23,  1899  (Acts  1898-99,  p. 
1517),  his  theory  being  that  the  Code  did  not 
govern  the  proceeding,  for  the  reason ,  that 
the  reservation  In  favor  of  local  statutes 
made  by  the  Code  at  the  time  of  Its  adop- 
tion and  the  practical  destruction  of  the  in- 
tervening local  act  of  March  5,  1901  (Acts 
1900-01,  p.  2646),  by  the  decision  In  Savage 
v.  Wallace,  165  Ala.  572,  51  South.  605,  left 
the  act  of  February  23,  1899,  fully  and  effi- 
ciently operative  In  the  county. 

Our  judgment  Is  that  appellant's  conten- 
tion cannot  be  sustained,  and  that  the  dr- 
suit  court  properly  held  the  law  of  the 
Code  to  be  operative  In  Fayette  county. 
This  for  the  reason  that  the  act  of  Febru- 
ary 23,  1899,  Is  open  to  the  criticism,  and 
has  the  fault  we  visited  upon  the  act  of 
March  5,  1901,  as  will  appear  upon  a  con- 
sideration of  the  first-named  act  in  connec- 
tion with  the  opinion  In  Savage  v.  Wallace. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


BLACKMON  v.  CENTRAL  OF  GEORGIA 
RY.  CO. 

(Supreme  Court  of  Alabama.   Feb.  5,  1914.) 

1.  Railroads  (8  897*)— Injury  to  Persons  on 
Track— Wanton  Negligence— Evidence. 

Evidence  showing  a  custom  on  the  part  of 
the  public  or  persons  living  in  the  neighborhood 
to  use  a  railway  for  longitudinal  passage  for 
their  own  convenience,  without  objection  from 
the  company,  is  admissible,  in  connection  with 
other  evidence,  to  show  wanton  negligence  or 
willful  injury  on  the  part  of  the  engineer  or  per- 
son in  control  of  a  train  passing  such  point 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1344-1355;  Dec.  Dig.  §  397.*] 

2.  Negligence  (J  112*)— Pleading— Wanton- 
ness and  Willfulness. 

When  a  count  charges  wantonness  and  will- 
fulness in  general  terms,  and  then  sets  up  the 
facts  on  which  such  charge  is  predicated,  the 
facts  set  up  must  in  themselves  show  wanton- 
ness and  willfulness. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  8  185;  Dec.  Dig.  8  112.*] 

3.  Railroads  (8  394*)— Injury  to  Persons 
on  Track— Pleading  Simple  Negligence. 

In  an  action  against  a  railroad  for  killing 
a  person  on  the  track,  a  count  for  simple  negli- 
gence, which  shows  on  its  face  that  he  was  a 
trespasser,  and  which  alleges  no  act  of  negli- 
gence on  the  part  of  its  servants  or  agents  after 
discovery  of  his  peril,  is  demurrable. 

[Ed.  Note.— For  other  cases,  see  Railroad* 
Cent  Dig.  88  1331-1338;  DecVDig.  8  394.*] 
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4.  WrrwxssEB  (f  821*)— Impeachmiitt  —  Pas- 
ty's Own  Wrroxssis. 

A  party  cannot  impeach  Mb  own  witnesses. 
{Ed.  Note.— For  other  cases,  see  "Witnesses. 

Cent  Dig.  If  1094,  1099,  1100;   Dec  Dig.  | 

321.*] 

6.  Evidence  (J  501*)— Opinion  Evidence  — 
Conclusion  from  Facts  Stated. 
Though  a  witness,  for  whose  negligence  an 
action  is  brought,  should  be  required  to  state 
the  facts  before  being  asked  whether  he  did  all 
that  he  could  to  avoid  the  injury,  there  was  no 
error  in  allowing  an  engineer  to  be  asked  such 
question  before  stating  all  the  facts  as  to  what 
he  did  to  stop  a  train,  where,  before  he  left  the 
stand,  he  stated  all  the  facts  as  to  what  he  did. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2292-2306;  DecTbig.  |  501.*] 

De  Graffenried,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Dale  County; 
H.  A.  Pearee,  Judge. 

Action  by  James  H.  Blackmon,  as  admin- 
istrator, against  the  Central  of  Georgia  Rail- 
way Company,  for  damages  for  the  death  of 
his  intestate.  From  a  judgment  for  de- 
fendant,- plaintiff  appeals.  Affirmed. 

H.  L.  Martin,  of  Ozark,  for  appellant  G. 
L.  Comer,  of  Eufaula,  for  appellee. 

DE  GRAFFENRIED,  J.  This  Is  the  sec- 
ond time  this  case  has  been  before  this 
court  On  the  first  appeal  it  was  held  that 
under  the  facts  set  out  In  the  bill  of  ex- 
ceptions, the  defendant  the  Central  of  Geor- 
gia Railway  Company,  was  entitled  to  the 
general  affirmative  charge  In  its  favor.  It 
may  be  said,  in  a  general  way,  that  the 
plaintiffs  intestate,  while  walking  along  the 
defendant's  roadbed  in  the  direction  of 
Ozark,  was  struck  by  a  locomotive  of  the 
defendant  coming  from  Ozark  and  sustained 
injuries  from  which  he  died.  It  may  also 
be  said,  in  a  general  way,  that  on  the  former 
appeal,  this  court  held  that  under  the  plead- 
ings and  the  facts  the  plaintiff  could  not  re- 
cover except  upon  the  theory  of  subsequent 
negligence  on  the  part  of  the  defendant  and 
that  all  the  facts  showed  that  the  plaintiff 
was  not  entitled  to  recover  upon  that  theory. 
This  court,  therefore,  held  that  under  all 
the  evidence,  the  defendant  was  entitled  to 
the  general  affirmative  charge  in  its  favor. 
Central  of  Georgia  Railway  Co.  v.  Black- 
mon, 169  Ala.  304,  63  South.  806. 

[1]  2.  Since  the  opinion  on  the  former  ap- 
peal in  this  case  was  rendered  (see  Central 
of  Georgia  Railway  Co.  v.  Blackmon,  supra), 
this  court  has,  in  the  case  of  Southern  Rail- 
way Co.  v.  Stewart,  60  South.  927,  given  ex- 
pression to  the  following  language:  "With 
respect  to  the  admissibility  of  evidence  show- 
ing a  custom  on  the  part  of  the  public,  or  of 
persons  living  in  the  neighborhood,  to  use 
the  railroad  way  for  longitudinal  passage 
for  their  own  convenience,  without  objection 
from  the  company,  our  decisions  are  mani- 
festly not  In  harmony.  The  rule  that  such 
evidence  is  not  admissible  was  declared  with- 
out qualifications  In  M.  &  C.  R.  R  Co.  v.  Wo 


mack,  84  Ala.  149,  4  South.  618,  Carrington 
v.  L.  &  N.  R.  R.  Co.,  88  Ala.  472,  6  South. 
910,  and  Glass  v.  M.  &  C.  R.  R.  Co.,  94  Ala. 
681,  10  South.  216.  The  general  rule  thus 
declared  has  been  qualified  by  later  cases,  and 
the  settled  rule  now  is  that  such  evidence 
is  admissible.  In  connection  with  other  evi- 
dence, to  show  wanton  negligence  or  willful 
injury  on  the  part  of  the  engineer  or  per- 
son In  control  of  the  train  while  passing 
such  point"*  Birmingham  Southern  Ry.  v. 
Fox,  167  Ala.  281,  62  South.  889,  and  au- 
thorities cited  in  Southern  Railway  Co.  v. 
Stewart  supra. 

[2]  In  the  instant  case,  count  8  of  the 
complaint  was  subject  to  the  demurrer  which 
the  defendant  interposed  to  it  Southern 
Railway  Co.  v.  Hyde,  61  South.  77.  When 
a  count  charges  wantonness  and  willfulness 
in  general  terms,  and  then  sets  up  the  facts 
upon  which  the  charge  of  wantonness  and 
willfulness  is  predicated,  the  facts  set  up 
must  in  themselves,  show  wantonness  and 
willfulness.  The  facts  set  up  in  count  3,  in 
themselves,  do  not  sustain  the  charges  of 
wantonness  and  willfulness  set  up  in  the 
count  B.  R  L.  &  P.  Co.  v.  Jaffe,  154  Ala. 
548,  45  South.  469.  The  plaintiff,  however, 
under  count  4  of  the  complaint  properly 
stated  a  cause  of  action  for  wantonness  and 
willfulness;  and  he  suffered  no  injury  by 
reason  of  the  disappearance  of  count  3  from 
his  complaint  Count  4  simply  cured  the  de- 
fects of  count  8. 

[3]  3.  Count  5  is  a  count  for  simple  neg- 
ligence. It  shows  on  its  face  that  the  par- 
ty injured  was  a  trespasser,  and  it  alleges 
no  act  of  negligence  on  the  part  of  the  de- 
fendant's servants  or  agents  after  the  dis- 
covery of  the  Injured  party's  peril.  It  was 
therefore  subject  to  the  defendant's  demur- 
rer. Southern  Ry.  Co.  v.  Stewart,  153  Ala. 
133,  45  South.  51. 

[4]  4.  In  this  case  the  plaintiff  introduced, 
as  witnesses  in  his  own  behalf,  the  engineer 
and  the  fireman  who  were  in  charge  of  the 
locomotive  at  the  time  of  the  Injury  com- 
plained of.  During  their  examination  the 
plaintiff  offered  to  impeach  them  by  showing 
that  their  testimony  was  different,  in  some 
ways,  from  their  testimony  on  the  previous 
trial.  This,  under  well-settled  principles  of 
law,  the  plaintiff  had  no  right  to  do.  The 
trial  court  committed  no  error  in  refusing  to 
allow  the  plaintiff  to  impeach  his  own  wit- 
nesses. Southern  Bell  Telephone  &  Tele- 
graph Co.  v.  Mayo,  134  Ala.  641,  33  South.  16. 

[6]  5.  The  engineer,  while  on  the  stand, 
in  reply  to  questions  propounded  to  him  on 
cross-examination,  said  that  when  his  at- 
tention was  first  called  to  the  presence  of 
the  plaintiff's  intestate  on  the  track,  he  put 
on  the  air  brakes,  and  then,  against  the  ob- 
jection of  the  defendant  was  permitted  to 
say,  in  answer  to  a  question  of  the  defend- 
ant that  he  did  everything  possible  to  stop 
the  locomotive.    Later,  on  examination  by 
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the  plaintiff,  the  engineer  stated  what  he  did 
to  stop  the  engine. 

In  the  case  of  Birmingham  Railway,  Light 
&  Power  Co.  v.  Randle,  149  Ala.  539,  43 
South.  355,  this  court  said:  "Motorman  Duf- 
fey  was  asked  this  question:  Tell  the  jury 
whether  or  not  you  stopped  the  car  as  soon 
as  you  could?  The  court  sustained  an  ob- 
jection by  the  plaintiff  to  this  question.  The 
witness  should  have  been  required  to  state 
the  facts  as  to  what  he  did  in  order  to  stop 
the  car.  *  *  *  It  would  have  then  been 
proper  to  have  further  inquired  of  him  as  to 
whether  what  he  did  was  all  that  could  have 
been  done  to  stop  the  car  as  soon  as  pos- 
sible." 

In  the  instant  case  the  witness,  before  be- 
ing allowed  to  state  that  he  did  all  that  he 
could,  upon  the  discovery  of  the  injured  par- 
ty's peril,  to  stop  the  train  as  soon  as  possi- 
ble, was  not  required  to  state  all  the  facts 
as  to  what  he  did  in  order  to  stop  the  train, 
but  before  he  left  the  witness  stand  he  did 
state  all  the  facts  as  to  what  he  did  to  stop 
the  train.  In  other  words,  in  the  instant 
case,  when  this  witness  left  the  stand,  the 
jury  not  only  had  his  opinion  that  he,  when 
he  discovered  the  injured  party's  peril,  did 
all  that  he  could  to  stop  the  train  aa  quick- 
ly as  possible,  but  they  also  had  all  the  facts 
upon  which  he  based  that  opinion.  The 
trial  court,  therefore,  cannot  be  put  In  er- 
ror because  of  the  admission  of  this  testi- 
mony. Birmingham  Railway  Light  &  Power 
Co.  v.  Randle,  supra. 

6.  Count  1  was  a  count  for  simple  negli- 
gence after  the  discovery  of  the  peril  of  the 
plaintiff's  intestate.  If  the  plaintiff's  evi- 
dence is  to  be  believed,  then,  after  the  discov- 
ery of  said  peril,  the  defendant's  servants 
were  guilty  of  no  act  of  negligence,  and  as  to 
that  count  the  plaintiffs  evidence  showed 
that  he  was  not  entitled  to  recover. 

Chief  justice  ANDERSON  and  Justices 
McCLELLAN,  MAYFIELD,  SAYRE,  SOM- 
ERVILLE,  and  GARDNER  are  of  the  opin- 
ion, upon  a  consideration  of  all  the  evidence, 
presented  by  this  record,  that  the  evidence 
in  this  case  was  not  sufficient  to  submit  to 
the  jury,  under  the  rules  laid  down  in  South- 
ern Railway  Co.  v.  Stewart,  supra,  the  ques- 
tion as  to  whether,  on  the  named  occasion, 
the  servants  of  the  defendant  were  guilty 
of  that  reckless  indifference  to  human  life 
and  safety  as  to  amount  to  wantonness. 
They  are  of  the  opinion  that  the  record  fails 
to  show  such  a  use  of  the  track  of  the  defend- 
ant, by  pedestrians,  at  or  near  the  place  of 
the  injury,  as  to  render  the  servants  of  the 
defendant  guilty  of  wantonness  in  running 
the  train  without  signals  and  at  the  rate  of 
speed  at  which  the  train  was  run,  as  shown 
by  the  testimony,  at  the  time  when,  and  the 
place  where,  the  plaintiff's  intestate  received 
his  injuries. 

The  writer  of  this  opinion  does  not  concur 
in  this  view  of  the  majority.  He  thinks  that 


under  the  decision  of  this  court  In  Southern 
Railway  Co.  v.  Stewart,  supra,  there  was 
some  evidence  in  this  case  upon  which  the 
jury  had  the  right  to  find  that,  on  the  named 
occasion,  the  servants  of  the  defendant,  in 
the  operation  of  the  train,  were  guilty  of 
wantonness.  He  deems  it  unnecessary,  how- 
ever, to  express  his  reasons  for  thus  dif- 
fering from  the  other  members  of  the  court, 
as  his  reasons  would  simply  involve  a  dis- 
cussion of.  the  facts  and  would  result  In  no 
benefit  to  any  of  the  parties  to  this  cause, 
or  to  the  public. 

This  case  has  received  the  careful  con- 
sideration of  all  of  the  members  of  thfe 
court ;  and,  the  above  being  the  conclusions 
of  the  court,  it  follows  that  the  Judgment  of 
the  court  below  must  be  affirmed. 

Affirmed.  All  the  Justices  concur,  except 
DE  GRAFFENRIED,  J„  who  dissents. 


SNODGRASS  v.  SNODGRASS. 
(Supreme  Court  of  Alabama,    Feb.  12,  1914.) 

1.  Limitation  of  Actions  (8  102*)— Trusts 

2 30%  *) — Accrual  of  Cause  of  Actios— 
ccounting  by  trustee. 
Where,  by  common  consent  of  the  children 
of  an  intestate,  one  of  the  sons  had  the  care, 
management,  and  control  of  his  sister's  interest 
in  the  estate,  and  managed  and  controlled  her 
entire  estate  and  business  affairs  until  her 
death,  during  which  time  he  either  cultivated 
on  his  individual  account,  or  leased  the  land 
in  which  she  had  an  undivided  interest,  and 
received  and  collected  the  entire  rents  and  prof- 
its, a  relation  of  a  trust  nature  existed,  and  the 
inception  of  a  period  which  would  bar  the  right 
to  an  accounting  could  not  antedate  the  last  act 
done  under  or  in  recognition  of  the  existence  of 
the  trust. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §1  494-505;  Dec  Dig. 
8  102  ;*  Trusts,  Cent  Dig.  §|  41,  41% ;  Dec 
Dig.  8  30%.*] 

2.  Limitation  of  Actions  (8  102*)— Account- 
ing by  Tbustee— Period  of  Prescription. 

Where  a  trust  relation  between  a  brother 
and  sister,  whose  property  the  brother  man- 
aged and  controlled,  continued  up  to  the  date 
of  her  death,  the  right  to  an  accounting  was 
not  barred  by  prescription  at  the  filing  of  a  bill 
for  an  accounting  within  7  years  after  her 
death,  as  the  period  of  prescription  in  this  state 
is  20  years. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  88  494-505;  Dec  Dig.  8 
102.*] 

3.  Trusts  (8  61*)— Termination— Death  or 
Beneficiary. 

Where  a  brother  managed  and  controlled 
all  of  the  property  of  his  sister,  who  was  of 
unsound  mind,  the  trust  relation  terminated  at 
her  death;  as  she  was  the  beneficiary  of  the 
relation,  and  her  demise  left  the  trust  without 
a  beneficiary  thereby  determining  it 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  88  83-87 ;  Dec  Dig.  8  61.*] 

4.  Trusts  (8  305*)— Accounting  by  Trustee 
— Laches. 

Where  a  trust  relation  between  a  brother 
and  his  sister,  who  was  of  unsound  mind,  con- 
tinued for  18  years  and  comprehended  the  con- 
trol of  a  large  real  and  personal  estate  and  for 
over  6  years  after  the  termination  of  the  trust 
by  her  death  those  to  whose  pecuniary  interest 
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it  was  to  have  an  accounting  remained  wholly 
inactive,  and  took  no  steps  to  compel  an  ac- 
counting until  after  the  brother's  death,  the 
court  would  deny  the  accounting  for  laches, 
as  there,  could  no  longer  be  a  safe  determination 
of  the  controversy,  and  to  enter  upon  an  ac- 
counting would  expose  the  trustee's  estate,  and 
those  entitled  thereto,  to  the  danger  of  injus- 
tice from  the  loss  of  information,  and  evidence 
by  the  trustee's  death,  and  the  extended  period 
elapsing  since  the  commencement  of  the  trust, 
and  the  recognition  by  the  brother  subsequent 
to  the  sister's  death  that  a  trust  had  existed 
in  her  lifetime,  did  not  excuse  the  delay. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {{  421-426;  Dec.  Dig.  {  305.*] 

Appeal  from  Chancery  Court,  Jackson 
County;  W.  H.  Simpson,  Chancellor. 

Bill  for  an  accounting  by  John  A.  Snod- 
grass,  as  administrator,  against  Eliza  A. 
Snodgrass,  as  administratrix.  From  a  de- 
cree overruling  a  demurrer  to  the  bill,  de- 
fendant appeals.  Reversed  and  remanded. 

Virgil  Bouldin  and  John  B.  Tally,  both  of 
Scottsboro,  for  appellant.  W.  H.  Norwood 
and  Milo  Moody,  both  of  Scottsboro,  for  ap- 
pellee. 

McCLELLAN,  J.  This  is  the  second  appeal 
in  this  cause.  Snodgrass  v.  Snodgrass,  68 
South.  201.  A  somewhat  similar  cause,  of 
like  title,  was  considered  In  58  South  199. 
Different  conclusions  prevailed  in  the  two 
appeals.  Both  bills  sought  an  accounting  of 
one  who  had  served  as  trustee  of  estates  for 
a  long  term  of  years.  The  ruling  on  the  last- 
mentioned  appeal  was  predicated  upon  the 
doctrine  of  Whetstone  v.  Whetstone,  75  Ala. 
495.  The  opinion  in  the  former  appeal  of  this 
cause  recognized  Whetstone  v.  Whetstone  as 
authoritative,  but  distinguished  that  author- 
ity, and  Snodgrass  v.  Snodgrass  following  it, 
by  reference  to  the  facts  averred  in  the  origi- 
nal bill  in  this  cause.  Upon  the  remandment 
of  this  cause,  the  bill  was  amended.  It  Is 
to  be  Inferred  that  the  object  of  the  amend- 
ment was  to  state  a  cause  within  the  doctrine 
of  Whetstone  v.  Whetstone  and  of  Snodgrass 
v.  Snodgrass,  58  South.  199.  It  Is  insisted 
for  appellant  that  the  principles  announced 
and  applied  on  former  appeal  in  this  cause 
require  the  reversal  of  the  decree  overruling 
the  grounds  of  demurrer  to  be  indicated,  not- 
withstanding the  amendment  effected.  This 
contention  renders  it  necessary,  if  not  other- 
wise essential,  that  the  pronouncement  of 
applied  principle  In  the  opinion  on  former  ap- 
peal should  be,  to  a  degree  at  least,  re-ex- 
amined. The  conclusion  was  that  the 
grounds  of  demurrer  numbered  1,  2,  3,  and  10 
were  erroneously  overruled  by  the  chancel- 
lor. These  grounds,  in  the  order  of  their 
number,  were:  That  the  demands  set  up  were 
stale ;  that  they  were  barred  by  laches ;  that 
they  were  barred  by  prescription;  and  that 
"the  matters  complained  of  in  the  bill  have 
been  continuing  for  a  period  of  25  years; 
that  no  settlement  or  accounting  has  ever 
been  had ;  that  Ann  C.  Snodgrass  is  dead  and 


had  been  dead  for  six  years  before  the  bill 
was  filed ;  that  N.  H.  Snodgrass  is  dead;  that 
no  bill  was  filed  during  his  life  for  more  than 
five  years  after  the  death  of  Ann  C.  Snod- 
grass, and  the  matters  and  things  set  up  are 
of  such  nature  that,  by  death  of  parties,  want 
and  loss  of  evidence,  it  is  impossible  to  do 
justice  between  the  parties  on  an  accounting, 
and  said  demands  and  each  of  them  severally 
are  barred  by  laches."  It  is  seen  that  the 
tenth  ground  of  demurrer  is  but  an  amplifi- 
cation, by  recitals  of  facts,  of  grounds  1  and 
2,  ante 

[1]  The  original  bill  was  filed  July  22, 1911. 
Ann  C.  Snodgrass  died  July  25,  1904.  Na- 
thaniel H.  Snodgrass  was  a  brother  of  Ann 
C.  Snodgrass.  They  were  children  of  John 
Snodgrass,  who  died  in  1880,  from  whom 
Ann  C.  Inherited,  in  her  proportion,  an  es- 
tate of  both  personal  and  real  property.  An- 
other brother  of  Ann  C,  viz.,  William  E., 
exercised,  by  general  consent  in  the  family, 
the  trusteeship  of  the  estate  of  Ann  C,  as 
well  as  that  of  another  brother,  John  T.,  un- 
til December  15,  1886;  at  which  time  the 
care,  management,  and  control  of  said  estates 
of  the  adults,  Ann  C.  and  John  T.,  was  com- 
mitted, with  like  consent,  to  Nathaniel  E. 
Snodgrass,  defendant's  intestate.  Ann  C, 
John  T.,  and  Nathaniel  E.  occupied  as  ten- 
ants in  common  and  lived  together  upon 
lands  so  descending  until  the  death  of  Ann  C. 
in  July,  1904.  It  is  averred  in  the  original 
bill  that  upon  the  acceptance,  In  1886,  of  the 
trusts  by  Nathaniel  H.,  the  entire  trust  es- 
tates were  turned  over  to  him.  It  is  then 
averred  "that,  from  and  after  the  time  Na- 
thaniel H.  Snodgrass  so  accepted  said  trust, 
and  assumed  to  act  as  general  [agent]  of 
and  for  the  said  Ann  C.  Snodgrass  in  receiv- 
ing, managing,  and  controlling  her  entire  es- 
tate and  business  affairs,  he  continued  to  act 
as  such  agent  and  trustee  until  the  death 
of  the  said  Ann  C,  which  occurred  July  25, 
1904;  that  during  the  entire  period  of  said 
agency  he,  the  said  Nathaniel  H.  Snodgrass, 
was  exclusively  engaged  in  the  occupation  of 
farming,  and  he  in  each  and  every  year  dur- 
ing the  continuancy  of  his  said  agency,  that 
is  to  say,  from  and  including  1887  to  and  in- 
cluding the  year  1904,  when  said  Ann  C.  died, 
caused  to  be  cultivated  on  his  individual  ac- 
count a  large  portion"  of  the  tillable  lands 
in  which  Ann  C.  had  a  one-fifth  undivided 
interest  and  annually  rented  or  leased  the  re- 
mainder of  the  land  in  which  she  had  that 
Interest ;  and  that  he  "received  and  collected 
the  entire  rents  and  profits  of  said  lands  in 
each  of  said  years  from  1887  to  1904,  ooth  in- 
clusive."  (Italics  supplied.) 

[2]  It  is  clear  from  the  averments  of  the 
original  bill  that  the  relation,  to  the  estate  of 
Ann  C,  assumed  and  acted  upon  by  Nathan- 
iel Snodgrass,  was  one  of  a  trust  nature ;  and 
that  the  inception  of  a  period  wherefrom,  if 
sufficiently  long  maintained,  the  right  or  the 
remedy  to  exact  an  accounting  by  the  trus- 
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tee  would  become  barred,  could  not  and  did 
not  antedate  the  last  act  done  under  or  in 
recognition  of  the  existence  of  the  trust. 
Whetstone  v.  Whetstone,  75  Ala.  495,  502; 
Snodgrass  v.  Snodgrass,  58  South.  199.  Since 
the  period  of  prescription  in  this  state  is  20 
years,  it  is  manifest  that  the  time  elapsing 
between  July  25,  1904 — when  Ann  C.  died— 
and  the  filing  of  the  original  bill,  was  entirely 
insufficient,  being  approximately  7  years,  to 
raise  in  behalf  of  the  trustee  or  of  his  person- 
al representative  any  right  or  defense  based 
upon  prescription.  So,  the  former  opinion  in 
this  cause  was  and  is  unsound  in  its  pro- 
nouncement of  error  in  the  chancellor's  de- 
cree in  overruling  the  ground  of  demurrer 
asserting  the  bar  of  the  complainant's  right 
or  remedy  by  reason  of  prescription.  To 
that  extent  the  former  opinion,  in  this  cause, 
is  overruled. 

Pretermitting  the  recital  of  any  more  of 
the  facts  averred  in  the  amendment  than 
are  at  this  time  essential,  the  pith  of  the 
presently  important  averments  therein  are 
these :  "Ann  C.  Snodgrass  was  always,  after 
she  reached  and  passed  the  age  of  twelve 
years  down  to  her  death,  which  occurred  on 
July  25,  1904,  of  unsound  mind  and  subject 
to  fainting  fits,  with  which  she  was  often 
and  repeatedly  visited  during  her  life,  and 
she  died  *  *  *  while  a  fit  or  convulsion 
was  upon  her.  The  unsoundness  of  her  mind 
was  in  a  degree  such  as  to  render  her  wholly 
incapable  of  understanding  business  affairs, 
or  transacting  her  business  affairs  with  judg- 
ment and  intelligence."  That  "it  was  ascer- 
tained by  her  teachers  and  by  her  parents 
that  her  mind  was  incapable  of  receiving  and 
retaining  more  than  the  rudiments  of  a  liter- 
ary education."  That  her  mental  incapacity 
was  well  known  to  her  parents  and  to  her 
brothers,  one  of  whom  Nathaniel  was.  That 
the  father,  shortly  before  his  death,  verbally 
requested  his  sons,  among  them  Nathaniel,  to 
watch  and  care  for  their  unfortunate  brother 
(John  T.)  and  sister  (Ann  C).  That,  in  1883, 
for  a  consideration  of  $6,000,  James  D.  Snod- 
grass conveyed  his  entire  interest  in  the 
father's  estate  to  his  brothers  and  sister,  viz., 
Wm.  E.,  John  T.,  Nathaniel,  and  Ann  0., 
thereby  enhancing  their  interests  in  the  real 
estate  from  one-fifth  to  one-fourth.  It  is 
then  averred  that,  "after  the  death  of  said 
Ann  C.  Snodgrass,  which  occurred  on  July 
25,  1904,  the  said  N.  H.  Snodgrass  recognized 
and  admitted  his  continuing  agency  and  trus- 
teeship of  and  for  the  said  Ann  C.  Snodgrass 
in  receiving,  managing,  and  controlling  her 
entire  estate  during  the  entire  period  of  time 
from  December  15,  1886,  to  the  time  of  her 
death,  on  July  25,  1904,  by  voluntarily  ac- 
counting with  and  paying  over  to  her  brother, 
said  James  D.  Snodgrass,  who  was  one  of  her 
heirs,  the  full  amount  of  his  entire  interest 
in  her  estate  owned  by  her  at  the  time  of  her 
death,  which  said  accounting  and  settlement 
of  said  trusteeship  on  the  part  of  the  said 
V.  H.  Snodgrass  embraced  and  included  all 


sums  of  moneys  received  by  him  for  and  on  ac- 
count of  said  Ann  C.  Snodgrass  during  the  per- 
iod of  his  trusteeship,  namely,  from  December 
15, 1886,  to  the  time  of  her  death  on  July  25, 
1904.  The  several  money  items  which  enter- 
ed into  said  accounting  each  specifically  and 
separately  set  out  in  the  original  bill  filed  in 
this  cause,  to  which  original  bill  reference 
is  here  now  made,  that  is  to  say:  In  said  set- 
tlement so  made  between  said  N.  H.  Snod- 
grass and  James  D.  Snodgrass,  the  said  N. 
H.  Snodgrass  accounted  for  the  one-fifth  in- 
terest of  said  James  D.  Snodgrass  as  one  of 
the  heirs  of  the  said  Ann  C.  Snodgrass,  de- 
ceased, and  said  accounting  and  settlement 
by  and  between  said  N.  R  Snodgrass  as  such 
trustee,  and  the  said  James  D.  Snodgrass. 
was  had  and  concluded  on  or  about  April 
19,  1906,  at  which  time  he,  said  James  D. 
Snodgrass,  sold  and  conveyed  by  deed  to  said 
N.  H.  Snodgrass  his  entire  interest  in  the 
estate  of  the  said  Ann  C.  Snodgrass  owned  by 
her,  or  to  which  she  was  entitled  at  the 
time  of  her  death.  The  expressed  considera- 
tion named  in  said  deed  is  $2,000." 

It  is  further  averred  that  Nathaniel  never 
denied  or  repudiated  the  trust  or  his  obliga- 
tion to  account  for  and  settle  the  same; 
"but,  on  the  contrary,  he  at  all  times  and 
continuously,  by  his  acts  and  declarations 
both  before  and  after  the  death  of  said  Ann 
C,  held  himself  out  to  the  world  as  her 
agent  and  trustee,  and  recognized  and  ad- 
mitted the  existence  of  such  continuing  trust 
on  his  part,  and  his  duty  and  obligations  to 
account  for  and  settle  said  trust."  It  Is  fur- 
ther averred:  "That  about  three  months  be- 
fore the  death  of  said  N.  H.  Snodgrass,  he, 
in  conversation  about  his  business  affairs, 
which  conversation  was  with  divers  of  his 
acquaintance  and  friends,  several  of  whom 
are  living  and  reside  in  Jackson  county,  Ala-, 
and  who  have  no  interest  in  the  result  of  this 
suit,  stated  in  said  conversations  that  he  had 
been  continuously  for  many  years  receiving, 
managing,  and  controlling  the  moneys  and 
all  other  properties  belonging  to  said  Ann  C. 
Snodgrass,  as  her  agent  and  trustee  for 
many  years  next  before  her  death,  and  that 
he  had  not,  but  that  he  desired  to  have  an 
accounting  and  settlement  of  his  trust  with 
his  brother  Wm.  E.  Snodgrasa  That  his  said 
brother  desired  such  settlement,  and  that 
his  said  brother  objected  to  his  cutting  and 
selling  timber  trees  grown  on  lands  owned 
in  common  by  said  N.  H.  Snodgrass,  Wm.  E, 
and  John  T.  Snodgrass.  That  he  did  not 
think  his  brother,  Wm.  E.  Snodgrass,  should 
have  objected  to  his  having  cut  and  sold  tim- 
ber trees  from  said  lands  and  for  the  rea- 
son that  the  branches  and  tops  of  said  trees 
were,  or  some  of  them  were,  dead  and  others 
were  dying,  and  that  he  believed  that  the 
bodies  of  said  trees,  if  not  cut  down  and  dis- 
posed of,  would  soon  die  and  become  value- 
less; and  for  the  further  reason  why  said 
Wm.  E.  Snodgrass  ought  not  to  have  object- 
ed to  his  cutting  and  selling  timbers  on  and 
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from  said  lands  that  he,  said  N.  H.  Snod- 
grass, had  managed  the  property  and  estate 
of  their  brother,  John  T.  Snodgrass,  in  such 
a  way  as  to  doable  the  same  in  value,  and 
that  the  estate  belonging  to  the  said  John  T. 
Snodgrass  had  been  so  increased  in  value  by 
the  good  management  by  him,  said  N.  H. 
Snodgrass,  as  to  be  worth  in  value  $30,000. 
Tour  orator  further  avers  that,  about  three 
months  before  the  death  of  said  N.  H.  Snod- 
grass, he  wrote  and  sent  to  his  brother,  Win. 
E.  Snodgrass,  a  letter  in  which  he  requested 
a  friendly  meeting  between  said  Wm.  E.  and 
himself  for  the  purpose  of  a  settlement  of 
his  trusteeship  for  Ann  0.  Snodgrass  and 
for  a  division  of  the  estate  owned  by  her 
at  the  time  of  her  death  among  the  parties 
entitled  to  the  property  and  effects  of  her  es- 
tate." 

[S]  It  is  manifest  that  the  trust  relation, 
and  the  trust  described  in  the  original  and 
amended  bills,  terminated  upon  the  date  of 
the  death  of  Ann  C.  Snodgrass,  July  25, 1904. 
2  Beach  on  Trusts,  §  760.  She  was,  in  the 
nature  of  things,  the  beneficiary  of  the  -rela- 
tion of  confidence,  and  her  demise,  on  that 
date,  necessarily  left  that  formerly  existing 
trust  without  a  beneficiary,  thereby  determin- 
ing the  trust  It  was  ruled  in  Whetstone  v. 
Whetstone,  and  recently  reaffirmed  in  Snod- 
grass v.  Snodgrass,  58  South.  199,  that  lapse 
of  time  is  without  effect  on  right  or  remedy, 
in  respect  of  an  accounting  or  liability  aris- 
ing out  of  a  trust,  where  there  is  a  recogni- 
tion of  the  existence  of  the  trust ;  that  each 
act,  or  other  recognition  of  the  trust,  affords 
a  new  beginning  for  periods  that  may,  if  of 
sufficient  duration,  bar  the  right  or  the  rem- 
edy. 

[4]  As  the  result  of  the  stated  termination 
of  the  trust  described  in  the  original  and 
amended  bill,  it  Is  clear  that  none  of  the 
averments,  describing  acts  of  the  trustee  sub- 
sequent to  the  death  of  Ann  C,  added  to  the 
bill  by  the  amendment,  availed  to, do  more 
than  show  that  Nathaniel  Snodgrass  recog- 
nized that  there  had  been  a  trust  of  which 
Ann  C.  was  the  beneficiary  up  to  the  date  of 
her  death  July  25,  1904.  So  the  solution  of 
the  issue,  on  the  pleadings,  raised  by  the  ob- 
jection to  the  amended  bill  that  laches  inter- 
vened, depends  upon  the  facts  and  circum- 
stances averred  in  the  amended  bill  in  con- 
nection with  the  period  elapsing  between 
July  25,  1904  (the  date  of  Ann  C's.  death), 
and  July  22,  1911  (the  date  the  original  bill 
was  filed).  To  justify  the  stated  objection, 
appeal  is  made  to  the  doctrine  thus  express- 
ed in  Rives  v.  Morris,  108  Ala.  527, 18  South. 
743,  in  accord  with  its  statement  In  both 
earlier  and  later  cases:  "Where,  from  delay, 
any  conclusion  the  court  may  arrive  at  must 
at  best  be  conjectural,  and  the  original  trans- 
actions have  become  so  obscured  by  lapse  of 
time,  loss  of  evidence,  and  death  of  parties 
as  to  render  it  difficult  if  not  impossible  to 
do  justice,  the  plaintiff  will  by  his  laches 
be  precluded  from  relief ;  and  it  is  not  even 


necessary  that  the  court  should  be  satisfied 
that  the  original  claim  was  unjust,  or  has 
been  satisfied."  The  bases  of  the  doctrine  is 
found  in  the  disposition  of  equity — independ- 
dent  of  statutes  of  limitations — to  quicken 
the  diligence  of  those  who  have  claims  or 
demands  to  assert,  by  denying  to  the  inert 
the  aid  of  that  agency,  and  to  promote  jus- 
tice by  refusing  to  hear  and  determine  where 
changed  circumstances,  attendant  upon  the 
lapse  of  time  during  which  no  excuse  for  in- 
action is  shown,  render  it  fairly  certain  that 
a  safe  determination  of  the  controversy  could 
not  be  had  because  of  the  loss  of  satisfactory 
means  to  that  end.  The  application  of  this 
doctrine  to  the  facts  and  circumstances  aver- 
red in  the  amended  bill  affords  the  only  de- 
batable question  as  upon  the  objection  of 
laches.  The  determination  of  the  application 
of  the  doctrine  depends  upon  the  facts  and 
Circumstances  of  the  individual  case,  and 
whether  laches  has  intervened  to  deny  the 
remedy  "is  a  question  to  be  resolved  by  the 
sound  discretion  of  the  court"  Brown  v. 
County  of  Buena  Vista,  95  U.  S.  160,  24  L. 
Ed.  422 ;  Salmon  v.  Wynn,  153  Ala.  538,  45 
South.  133,  15  Ann.  Cas.  478. 

While  the  great  duration  of  the  trust — 
from  1886  to  1904 — cannot  under  established 
principles  hereinbefore  restated,  avail  to  af- 
fect the  right  to  the  remedy  the  original  and 
the  amended  bills  would  assert  yet  in  exer- 
cising the  sound  discretion  reposed  the  court 
will  consider  the  period  the  trust  covered 
and  the  extent  and  nature  of  the  transactions 
or  affairs  of  which  an  accounting  is  sought  in 
order  to  determine  whether  the  means  to  the 
ascertainment  and  effectuation  of  justice  are 
fairly  sufficient  to  enable  the  court  to  safely 
exercise  its  ordinary  functions  in  such  cases. 

The  amended  bill  presents  no  excuse  what- 
ever for  the  stated  postponement  and  delay 
In  the  assertion  of  the  remedy  sought  The 
averred  mental  incapacity  of  Ann  C  Snod- 
grass, of  course,  presents  no  excuse  for  the 
delay  since  her  death.  The  averred  conces- 
sion, by  word  and  act  of  Nathaniel  Snod- 
grass that  a  trust  had  existed,  affords  no  ex- 
cuse. Upwards  of  six  years  intervened  be- 
tween the  deaths  of  Ann  C.  and  Nathaniel 
Snodgrass;  the  latter  dying  November  24, 
1910.  Letters  of  administration  on  the  estate 
of  Ann  C.  were  never  issued  or  applied  for 
until  February,  1911.  The  bill  was  filed  July 
22,  1911.  It  thus  appears  that  the  account- 
ing sought  would  cover  eighteen  years,  be- 
ginning in  the  year  1886 ;  and  that  it  if  di- 
rected, would  be  with  the  personal  representa- 
tive of  the  deceased  trustee,  Nathaniel  Snod- 
grass, on  the  one  side,  and  with  the  personal 
representative  of  the  cestui  que  trust,  Ann  C. 
Snodgrass,  on  the  other.  The  activity, 
throughout  eighteen  years,  of  the  trustee 
comprehended  the  care,  custody,  and  control 
of  the  comparatively  large  real  and  personal 
estate  of  Ann  C.  Snodgrass,  and  the  dis- 
charge of  such  of  her  personal  expenses,  and 
those  of  maintenance  of  her  estate,  as  would 
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naturally  attend  the  management  and  agency 
committed  to  him.  During  six  years  of  the 
trustee's  life  after  her  death  those  to  whose 
pecuniary  interest  it  was,  we  may  assume,  to 
have  an  accounting,  remained  wholly  inac- 
tive, taking  no  steps  to  invite,  much  less  to 
compel,  an  accounting  by  the  trustee.  Only 
after  his  death  was  any  action  for  account- 
ing taken.  For  this  complete  inertia,  under 
the  circumstances  indicated,  no  excuse  is  of- 
fered by  the  amended  MIL  There  is  no  sug- 
gestion that  this  delay  was  promoted,  in  any 
degree,  by  the  trustee.  To  the  contrary,  the 
averments  with  respect  to  the  trustee's  ex- 
pressions and  acts  subsequent  to  Ann  G.  Snod- 
grass'  death  tend  strongly  to  show  that  he 
was  not  averse  to  an  accounting  and  to  a  set- 
tlement 

From  a  careful  consideration  of  all  the 
facts  and  circumstances  set  forth  in  the 
amended  bill,  coupled  with  the  more  than  six 
years  of  unexcused  delay  after  the  trust  ter- 
minated and  the  death  of  the  trustee,  con- 
vince this  court  that  "there  can  be  no  longer 
a  safe  determination  of  the  controversy," 
that  to  enter  upon  the  accounting  sought 
would  expose  the  estate  of  the  trustee,  and  in 
consequence  those  who  are  entitled  to  his  es- 
tate, to  the  "danger  of  injustice  from  the  loss 
of  information  and  evidence  and  means  of 
recourse  occasioned"  by  his  death  and  the 
extended  period  that  has  elapsed  since  1886. 

The  grounds  of  demurrer  asserting  the  ob- 
jection of  laches  should  have  been  sustained. 
The  decree  is  therefore  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  MAYFIELD, 
SAYRE,  SOMERVILLE,  DE  GRAFFEN- 
RIED,  and  GARDNER,  JJ.,  concur. 


Ex  parte  MANGELDORF. 
(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

Certiorari  to  Court  of  Appeals. 

Petition  of  John  C.  Mangeldorf  for  certio- 
rari to  the  Court  of  Appeals  to  review  a  Judg- 
ment of  that  court  (62  South.  373)  affirming 
a  Judgment  convicting  petitioner  of  refusing 
to  pay  a  tax.  Writ  denied. 

Webb  &  McAlpine,  of  Mobile,  for  appellant 
R.  C.  Brlckell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.   The  writ  will  be  denied. 

MAYFIELD,  J.  (dissenting).  I  cannot  con- 
cur in  this  decision  of  denial  of  the  writ 
of  certiorari  to  the  Court  of  Appeals.  The 
case  made  by  the  record  before  us  is  this: 
The  defendant  Mangeldorf,  was  prosecuted 
and  convicted  on  an  affidavit  that  In  my 
judgment  charged  no  offense  or  crime  known 
to  the  criminal  laws  of  Alabama.  The  affi- 
davit was  in  words  and  figures  as  follows: 
"The  State  of  Alabama,  County  of  Mobile. 


Personally  appeared  before  me,  F.  W.  Herr- 
man,  clerk  of  the  inferior  criminal  court  of 
Mobile  county,  J.  A.  Joullian,  who,  on  being 
sworn,  deposes  and  says  that  be  has  prob- 
able cause  for  believing,  and  does  believe, 
that  within  the  last  12  months  John  C.  Man- 
geldorf did  fail  and  refuse  to  pay  the  tax  of 
three  cents  per  barrel  on  nineteen  hundred 
and  ninety-two  barrels  of  oysters  canned, 
packed,  shipped  or  sold  in  and  from  this 
state,  said  act  being  contrary  to  law  and 
against  the  peace  and  dignity  of  the  state  of 
Alabama,  and  prays  for  a  warrant  for  the 
arrest  of  the  said  John  C.  Mangeldorf.  J. 
A.  Joullian.  Sworn  to  and  subscribed  to  be- 
fore me  this  8th  day  of  December,  1911.  F. 
W.  Herrman,  Clerk  of  the  Inferior  Criminal 
Court  of  Mobile  Co."  This  was  not  an  of- 
fense at  common  law  and,  so  far  as  I  know, 
there  is  no  statute  which  makes  the  act  or 
the  omission,  of  failing  to  pay  a  tax,  a  crime. 

It  is  claimed  by  the  prosecution,  and  so 
held  by  the  trial  court  the  Court  of  Appeals, 
and  this  court,  that  the  act  complained  of 
was  violative  of  an  act  of  the  Legislature  of 
April  18,  1911  (Acts  1911,  pp.  458-482).  To 
this  I  cannot  agree.  I  have  searched  the  act 
carefully,  and,  if  there  is  anything  therein 
which  makes  the  act  complained  of  a  crime, 
I  must  confess  I  cannot  find  it  How  it  can 
be  claimed  that  the  facts  stated  in  this  af- 
fidavit are  made  a  specific  crime  by  this 
statute  I  cannot  understand.  The  only  part 
of  the  act  which  can  be  said  to  make  the 
facts  alleged)  in  the  affidavit  a  crime,  and 
the  one  upon  which  the  Court  of  Appeals 
rests  the  prosecution,  is  as  follows:  "In  ad- 
dition to  the  privilege  license  or  tax  required 
in  this  act  a  further  tax  of  three  cents  per 
barrel  is  hereby  laid  upon  all  oysters,  can- 
ned, packed,  shipped,  or  sold  in  and  from  this 
state,  and  on  all  oysters  caught  and  taken 
from  the  public  reefs  and  private  bedding 
grounds,  for  packing,  canning,  shipping  or 
for  sale.  •  *  *  The  taxes  hereby  provid- 
ed for  in  this  section  are  to  be  levied  and 
collected  only  when  the  oysters  •  •  * 
are  caught  canned,  packed,  or  shipped  for 
commercial  purposes.  This  tax  shall  be  paid 
by  the  person,  firm,  or  corporation  first  mar- 
keting the  oysters,  *  •  *  and  any  per- 
son who  has  purchased  the  same  from  a 
dealer  who  has  paid  the  tax  thereon  shall 
not  be  taxed  again."  Section  41  of  the  act 
in  question  reads  as  follows :  "That  any  per- 
son, firm  or  corporation  violating  any  of  the 
provisions  of  this  act  not  otherwise  specifical- 
ly provided  for  shall  be  guilty  of  a  misde- 
meanor and  upon  conviction  shall  be  punish- 
ed by  a  fine  of  not  less  than  $10.00  nor  more 
than  $100.00  for  each  offense." 

I  cannot  understand  how  it  is  possible 
to  suppose  that  the  Legislature  intended  to 
make  the  facts  alleged  in  this  affidavit  a 
crime.  If  the  facts  stated  in  this  affidavit 
constitute  a  crime,  then  it  is  probable  that 
every  man,  woman,  and  child  in  the  state  of 
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Alabama  has  committed  the  crime  of  which 
this  defendant  was  charged  and  convicted. 
No  wonder  he  was  convicted;  any  man  must 
be  convicted  who  is  put  on  trial  on  a  simi- 
lar affidavit,  unless  he  can  prove  that  he  has 
paid  "the  tax  of  three  cents  per  barrel  on 
nineteen  hundred  and  ninety-two  barrels  of 
oysters  canned,  packed,  shipped,  or  sold  in 
and  from  this  state."  There  are  probably 
not  more  than  a  dozen  people  who  could 
escape  conviction  under  such  a  charge,  if  it 
be  a  crime. 

The  affidavit  does  not  show  or  attempt  to 
show  that  the  defendant  was  liable  or  under 
any  duty  to  pay  such  a  tax,  or  any  like  tax 
or  amount.  It  shows  only  that  he  "failed 
and  refused"  to  pay  it  If  he  was  not  liable, 
and  was  under  no  duty  to  pay  the  tax, 
could  he  not  lawfully  fail  and  refuse  to  pay 
it?  Must  every  person  in  the  state  pay  this 
tax  or  be  guilty  of  a  crime ;  does  the  act  in 
question  so  provide?  Is  each  person  prima 
fade  liable  to  the  tax,  and  is  the  burden  of 
proof  on  him  to  show  that  he  is  not  liable  or 
that  be  has  paid  it?  So  far  as  this  affida- 
vit is  concerned,  the  defendant  may  never 
have  owned,  caught,  canned,  packed,  shipped, 
sold,  or  seen  or  heard  of  one  oyster,  much 
less  1,992  barrels  of  oysters,  yet  he  would  be 
guilty  as  charged.  Is  such  a  thing  possible 
under  our  law?  I  think  not;  and  how  the 
court  can  say  that  It  is  not  only  possible,  but 
is  a  fact  in  this  case,  I  cannot  understand. 
It  is  a  revelation  to  me  in  criminal  proce- 
dure. This  is  certainly  progress,  if  not  revo- 
lution, in  the  annals  of  criminal  law. 

Under  the  charge  made  by  the  affidavit, 
it  is  not  necessary  that  the  person  charged 
should  be  under  any  duty  or  liability,  to  pay 
the  tax,  not  equally  obligatory  upon  every 
other  person — that  is,  to  pay  a  tax  of  three 
cents  per  barrel,  on  1,992  barrels  of  oysters — 
or  be  guilty  of  a  crime.  The  affidavit  does 
not  charge  that  the  defendant  caught,  pack- 
ed, shipped,  sold,  or  owned  1,992  barrels  of 
oysters,  on  which  he  failed  to  pay  the  tax 
of  three  cents  per  barrel.  It  merely  alleges 
that  he  failed  and  refused  to  pay  such  a 
tax,  and  was  therefore  guilty  of  a  crime; 
that  is,  had  committed  an  act  against  the 
peace  and  dignity  of  the  state  of  Alabama. 
There  is  no  attempt  in  the  affidavit  to  charge 
that  the  oysters,  the  tax  upon  which  the  de- 
fendant was  charged  with  failing  to  pay,  were 
"caught,  canned,  packed,  or  shipped  for  com- 
mercial purposes."  The  tax  of  three  cents 
per  barrel  is  not  required  to  be  paid,  unless 
the  oysters  are  for  commercial  purposes; 
the  statute  expressly  says  that  it  is  only 
when  "caught,  canned,  packed,  or  shipped 
for  commercial  purposes"  that  they  are  lia- 
ble to  the  tax.  The  statute  says  that  "this 
tax  shall  be  paid  by  the  person,  firm  or  cor- 
poration first  marketing  the  oysters."  The 
affidavit  or  complaint  does  not  allege  that  the 
defendant  was  the  first  person  marketing 
the  oysters  in  question.  It  does  not  allege 
that  he  or  any  other  person  ever  marketed 


the  oysters.  The  statute  says :  "Any  person 
who  has  purchased  the  same  from  a  dealer 
who  has  paid  the  tax  thereon  shall  not  be 
taxed  again."  The  affidavit  is  wholly  silent 
as  to  all  these  material  facts. 

If  it  can  be  said  that  all  these  things  are 
immaterial  and  need  not  be  alleged,  then  of 
course  they  need  not  be  proven,  and,  if  not, 
then  nearly  every  person  in  the  state  is 
guilty  of  crime  and  escapes  punishment  only 
because  he  is  not  prosecuted  under  this  stat- 
ute. The  affidavit  in  this  case  can  be  truth- 
fully made  against  nearly  every  citizen  in 
Alabama,  and  of  course  the  charge  could  be 
proven,  and  could  not  be  disputed.  This,  to 
my  mind,  is  enough  to  conclusively  show  that 
the  Court  of  Appeals  and  this  court  have 
made  a  grave  error  In  the  construction  placed 
upon  the  statute  in  question. 

It  is  probable  that  the  Legislature  could 
make  it  a  crime  to  fail  or  refuse-  to  pay  a 
tax  which  was  lawfully  imposed;  but  it  is 
certain  that  it  has  never  been  done  in  this 
state,  unless  it  is  done  by  the  statute  in 
question.  And  it  does  seem  to  me  that  be- 
fore this,  or  any  other  statute,  should  be  so 
construed,  its  language  ought  to  plainly  and 
clearly  declare  the  law  so  to  be. 

I  do  not  believe  that  any  one  can  read  the 
statute  in  question  and  say  that  such  clear- 
ly appears  to  be  the  effect  of  it  It  seems 
that  the  statute  imposes  only  a  civil  liability 
to  pay  the  three  cents  tax.  It  is  possible  that 
the  Legislature  intended  to  make  it  a  crime 
to  fail  to  pay  this  tax,  but  it  is  not  at  all 
probable;  yet  the  court  has  held  that  the 
statute  does  make  it  a  crime  to>  fail  to  pay 
this  tax  of  three  cents  per  barrel  for  oysters 
marketed.  This  of  course  disregards  the 
long-prevailing  and  well-established  rules  of 
construction  of  criminal  statutes.  It  is  In 
line  with  modern  trend  of  thought  however, 
that  any  person  who  is  accused  of  a  crime, 
whether  by  affidavit  or  indictment  ought  to 
be  convicted  and  convicted  speedily;  and 
that  appellate  courts  ought  not  to  interfere 
with  the  edicts  of  progress. 

But  if  it  can  be  said  that  the  statute  makes 
It  a  crime  to  fall  to  pay  this  tax,  should  not 
the  affidavit  or  indictment  charging  the  of- 
fense follow  the  statute  closely  enough  to 
allege  that  the  defendant  is  liable  for  the 
tax?  Surely,  every  person  in  the  state  is 
not  required  to  pay  the  tax  as  a  prerequisite 
to  living  in  the  state !  Surely,  the  defendant 
or  his  agents  must  catch,  ship,  buy,  sell,  own, 
or  in  some  way  handle  the  oysters,  before  he 
becomes  liable  to  be  indicted  and  convicted 
for  a  failure  to  pay  the  tax !  But  if  any  of- 
fense is  charged  in  this  affidavit  none  of 
these  things  are  necessary  to  guilt  for  viola- 
tion of  the  statute. 

I  cannot  believe  that  the  Legislature  so 
intended;  but,  if  they  did,  I  cannot  think 
that  our  Constitution  will  permit  their  will 
to  be  effectuated. 

I  suppose  that  this  defendant  will  say  to 
my  opinion  what  a  certain  prisoner  said  to 
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his  lawyer  when  informed  that  he  could  not 
be  put  In  Jail,  "Yea,  but  you  see  I  am  In 
jail." 

There  are  many  other  objections  to  this 
prosecution  which,  to  my  mind,  conclusively 
show  that  this  conviction  ought  not  to  have 
been  had,  and  ought  not  to  be  allowed  to 
stand;  but  if  the  one  I  have  pointed  out  is 
not  sufficient,  I  do  not  see  how  any  other 
could  be. 

In  my  judgment,  no  charge  of  any  crime 
has  ever  been  preferred  against  this  defend- 
ant, as  required  by  the  Constitution  and  the 
statutes  regulating  criminal  prosecutions,  the 
judgment  of  conviction  Is  absolutely  void  on 
its  face,  and  this  defendant  ought  to  be  dis- 
charged on  habeas  corpus  proceedings,  not 
to  say  on  a  direct  appeal  like  this.  If  this 
prosecution,  judgment,  and  conviction  are  al- 
lowed to  stand  (and  It  is  so  ordered),  the 
question  is  pertinent,  "Whither  are  we  drift- 
ing?" 

SAYRE,  J.  (dissenting).  For  reasons 
which  it  would  do  no  good  to  state,  but  which 
seem  to  me  to  be  entirely  sufficient,  I  differ 
from  the  court  in  this  respect  only :  I  do  not 
think  the  general  provision  of  section  41  of 
the  Oyster  Law  was  intended  by  the  Legis- 
lature to  reach  a  case  of  the  sort  stated  in. 
the  affidavit  I  think  the  state's  only  remedy 
for  the  tax  per  barrel  of  oysters  sold  is  by 
an  action  in  the  civil  courts. 


BEITMAN  v.  BIRMINGHAM  PAINT  ft 
GLASS  CO. 

(Supreme  Court  of  Alabama.    Feb.  J2,  1914.) 

1.  Dismissal  and  Nonsuit  (|  63*)— Contro- 
verted Questions  of  Fact. 

Where,  in  an  action  against  B.  and  another, 
it  appeared  at  the  close  of  plaintiff's  case  that 
they  were  not  jointly  liable,  and,  though  the 
cross-examination  of  plaintiff's  witnesses  sup- 
ported B.'s  claim  that  the  other  defendant  was 
liable,  there  was  evidence  tending  to  show  that 
B.  was  the  party  liable,  and  plaintiff  thereupon 
amended  by  striking  the  name  of  the  other  de- 
fendant, B.  was  not  entitled  to  a  discontinu- 
ance, as  plaintiff  was  not  bound  to  accept  her 
theory  of  the  case,  though  supported  by  the 
testimony  of  his  own  witnesses. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  §  105;  Dec  Dig.  8  63.*] 

2.  Sales  (5  17*)— Liability  fob  Pbick— Per- 
sons Liable. 

If  defendant,  through  her  husband,  prom- 
ised without  qualification  to  pay  for  certain 
materials,  and  they  were  furnished  on  her  sole 
credit,  though  used  by  a  contractor,  she  was  lia- 
ble for  the  price  thereof,  without  regard  to  the 
outcome  of  the  contract,  or  whether  she  owed 
the  contractor  anything. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  26-30;  Dec  Dig.  f  17.*] 

3.  Trial  (8  140*)— Province  of  Jury— Cred- 
ibility of  Witnesses. 

Though  the  testimony  of  plaintiff's  main 
witness  involved  contradictions  not  easily  recon- 
ciled with  any  consistent  theory  of  the  facts, 


this  was  a  matter  for  the  jury  In  the  trial 
court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  248;  Dec  Dig.  §  140.*] 

4.  Fbauds,  Statute  of  (I  34*)— Promise  to 
Pay  Money  Owing  to  Debtor— Consider- 
ation. 

While  an  agreement  by  defendant  to  pay 

filaintiff  for  materials,  with  the  proviso  that  her 
[ability  was  limited  to  the  amount  due  a  con- 
tractor who  had  agreed  to  furnish  all  material*, 
was  without  consideration  and  voidable  under 
the  statute  of  frauds,  as  she  was  still  liable  to 
the  contractor,  who  was  still  liable  to  plaintiff, 
where  the  contractor  subsequently  came  into  the 
arrangement  ratified  it  by  acting  upon  it,  ac- 
cepted the  materials  furnished  by  plaintiff  know- 
ing that  they  were  procured  by  negotiations 
between  plaintiff  and  defendant  and  received 
partial  payments  from  defendant  with  instruc- 
tions to  apply  them  on  plaintiff's  bill,  which  he 
did,  it  was  then  as  if  he  had  consented  in  the 
beginning,  and  the  agreement  was  not  obnoxious 
to  the  statute  of  frauds,  but  was  an  agreement 
by  defendant  to  pay  her  own  debt  in  a  particu- 
lar way  out  of  a  particular  fund ;  the  debt  doe 
the  contractor  being  merely  a  measure  of  hex 
liability. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  8  54;  Dec  Dig.  fi  34.*] 

5.  Evidence  (J  355*)  —  Documentary  Evi- 
dence—Pbivate  Writings— Admissibilitt. 

In  an  action  for  the  price  of  materials, 
where  it  was  in  dispute  whether  they  were  sold 
to  defendant  or  to  a  contractor,  a  written  state- 
ment by  defendant's  superintendent  purporting 
to  state  material  parts  of  the  contract  between 
defendant  and  the  contractor,  that  defendant's 
husband  acted  as  her  representative,  that  the 
husband  was  told  by  some  one  not  to  recognize 
notices  of  claims  for  labor  and  material,  but  to 
refer  them  to  the  superintendent,  and  contain- 
ing statements  of  the  reasons  why  this  should 
be  done,  of  the  original  figures  on  labor  and  ma- 
terials used  in  making  up  the  contract,  pay- 
ments made  on  the  superintendent's  orders, 
extras,  balances  due,  etc..  was  not  admissible, 
where  there  was  no  testimony  as  to  when  it 
was  made,  or  that  it  was  prepared  as  a  con- 
temporary record  of  the  transaction  it  was  sap- 
posed  to  evidence,  that  the  superintendent  knew 
its  contents  to  be  true  about  the  time  it  was 
made,  or  that  he  knew  and  recognized  it  as 
stating  the  facts  truly  at  the  time  of  the  trial, 
as  it  consisted  in  part  of  mere  opinions  and  con- 
clusions of  the  witness  as  to  facts  provable  by 
better  evidence,  and  which  were  not  binding 
upon  defendants. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1444,  1484-1491;  Dec  Dig.  I 
355.*] 

6.  Evidence  (8  261*)— Admissions  of  Pabties 
—Agents— Preliminary  Proof. 

Where  a  written  statement  by  defendant'^ 
superintendent  was  offered  as  an  admission  bj 
her,  the  party  offering  it  had  the  burden  of 
showing  that  it  was  made  within  the  scope  of 
the  superintendent's  authority,  and  in  the 
course  of  the  particular  transaction  in  which 
he  was  engaged  on  behalf  of  defendant,  as  ad- 
missions or  declarations  by  an  agent  are  ad- 
mitted against  the  principal  as  part  of  the  res 
gestae  of  the  transaction  in  which  the  agent  if 
engaged  for  the  principal. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  If  1013-1018;  Dec  Dig.  |  26L*] 

7.  Evidence  (8  258*)— Admissions  of  Pabtiw 
— Agents — Preliminary  Proof. 

A  written  statement  by  defendant's  agent 
was  not  admissible  against  her,  where  it  did 
not  appear  that  it  was  made  in  the  course 
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the  agent's  employment,  or  that  it  was  not  made 
long  after  his  employment  terminated. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SI  1006,  1007;  Dec.  Dig.  §  258.*] 

8.  Evidence  (I  243*)— Admissions  ob  Decla- 
rations by  Pabtikh— Agents— Admissibil- 
ity. 

Statements  made  to  defendant  by  her  su- 
perintendent during  the  construction  of  a  build- 
ing as  to  work  and  materials  incorporated  into 
the  building  were  not  admissible  against  her  as 
admissions  or  declarations,  unless  she  in  some 
way  assented  to  their  correctness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §|  908-910;  Dec.  Dig.  §  243.*] 

9.  Tbial  (J  253*) — I n 8TB ocn on s— Hypothe- 
sizing Facts. 

An  instruction  that,  if  defendant  agreed 
that,  if  plaintiff  would  furnish  the  material 
sued  for,  she  would  pay  therefor  out  of  money 
due  a  contractor,  and  if  the  material  was  so 
furnished,  and  there  was  balance  due  the  con- 
tractor, to  find  for  plaintiff  to  the  extent  of  the 
unpaid  balance,  though  it  failed  to  hypothesize 
the  contractor's  assent  to  the  arrangement,  was 
not  erroneous,  where  it  appeared,  without  dis- 
pute, that  the  contractor,  though  not  originally 
a  party,  afterwards  came  into  the  arrange- 
ment and  acted  upon  it,  as  the  court  might  as- 
sume the  existence  of  this  fact,  leaving  the  other 
essential  elements  hypothesized  to  the  deter- 
mination of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  417;   Dec.  Dig.  S  263.*] 

10.  Sales  (5  364*)— Actions  fob  Pbice— In- 
structions. 

In  an  action  for  the  purchase  price  of  build- 
ing materials,  in  which  there  was  evidence  that 
•  they  were  sold  to  defendant  either  absolutely 
or  to  be  paid  for  out  of  moneys  due  a  contractor, 
an  instruction  that,  if  the  material  was  charg- 
ed to  and  delivered  to  the  contractor,  to  find  for 
plaintiff,  even  though  her  agents  agreed  to  pay 
therefor,  without  hypothesizing  plaintiff's  re- 
liance on  the  contractor's  credit,  or  on  his  cred- 
it plus  the  security  afforded  by  the  statute  con- 
ferring a  lien,  was  properly  refused,  as  the 
charging  of  the  materials  to  the  contractor  was 
evidential,  but  not  conclusive,  while  the  mate- 
rials must  have  been  delivered  to  the  contractor 
whatever  the  nature  of  the  contract  between 
plaintiff  and  defendant. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S3  1065-1076;  Dec.  Dig.  $  364.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; E.  C.  Crowe,  Judge. 

Assumpsit  by  the  Birmingham  Paint  & 
Glass  Company  against  Mrs.  Lula  Beitman 
and  another,  as  to  whom  the  case  was  dis- 
continued at  the  trial.  Judgment  for  plain- 
tiff, and  defendant  named  appeals.  Revers- 
ed and  remanded. 

The  facts  sufficiently  appear  from  the  opin- 
ion. The  following  are  the  charges  referred 
to,  as  given  at  plaintiff's  request:  "(1)  I 
charge  you  that,  if  you  believe  from  the  evi- 
dence that  Mr.  Beitman,  acting  for  the  de- 
fendant, agreed  with  plaintiff  that  they 
would  furnish  the  material  which  is  a  basis 
for  this  suit,  he  would  pay  for  same  out  of 
any  money  due  the  contractor,  and  that  this 
material  was  so  furnished  and  that  there 
was  a  balance  due  such  contractor,  then  you 
must  find  for  plaintiff  to  the  extent  of  that 
unpaid  balance  not  in  excess  of  the  amount 
here  sued  for."   The  following  charge  was 


refused  defendant:  "(6)  The  court  charges 
the  Jury  that,  if  they  believe  from  the  evi- 
dence that  the  material  sued  for  in  this  suit 
was  charged  to  J.  G.  Harris,  and  delivered  to 
J.  G.  Harris,  then  they  cannot  find  against 
the  defendant,  even  though  they  believe  from 
the  evidence  that  Beitman  or  Weiss  agreed  to 
pay  for  same." 

A.  Leo  Oberdorler,  of  Birmingham,  for  ap- 
pellant Perdue  &  Cox,  of  Birmingham,  for 
appellee. 

SAYRB,  J.  [1]  Omitting  any  statement 
of  other  counts,  which,  on  various  considera- 
tions, were  eliminated  during  the  progress 
of  the  trial,  plaintiff  (appellee)  sought  in  the 
beginning  to  recover  on  the  common  counts 
for  the  price  of  certain  building  materials, 
sash,  doors,  and  hardware,  furnished  on  the 
joint  credit  and  account  of  defendant  (appel- 
lant) and  one  Harris.  When  plaintiff  had 
placed  its  entire  evidence  before  the  Jury,  it 
very  clearly  appeared  that  the  materials  had 
not  been  furnished  on  the  joint  account  of 
defendant  and  Harris,  but  that  they  had  been 
furnished  on  the  sole  credit  of  one  or  the 
other  of  them,  or  on  the  credit  of  Harris  as1 
principal  debtor,  with  defendant  as  surety 
or  guarantor.  It  also  appeared,  and  this, 
too,  without  conflict,  that,  if  defendant  was 
not  liable  as  principal,  plaintiff  could  not  re- 
cover as  against  her,  because,  on  that  hypoth- 
esis, her  promise  to  pay  was  not  in  writing, 
and  the  statute  of  frauds  had  been  pleaded. 
In  this  state  of  the  case,  plaintiff  amended 
its  complaint  by  striking  the  name  of  Harris 
as  party  defendant,  thus  electing  to  proceed 
against  the  defendant  Mrs.  Beitman  alone, 
whereupon  said  remaining  defendant  moved 
for  a  discontinuance,  and  now  assigns  the 
court's  adverse  ruling  for  error.  The  court's 
ruling  was  correct  Defendant  contended 
that  Harris  alone  was  liable,  and  had  evi- 
dence to  support  that  contention;  indeed, 
the  cross-examination  of  plaintiff's  witnesses 
developed  facts  tending  to  support  defend- 
ant's view.  But,  on  the  other  hand,  plain- 
tiffs evidence  tended  also  to  support  its  con- 
tention that  Mrs.  Beitman  alone  was  an- 
swerable for  the  materials  It  had  furnished, 
as  will  presently  appear  In  some  detail,  and, 
while  in  this  state  of  the  case  plaintiff  could 
not  continue  to  prosecute  as  for  a  Joint  lia- 
bility, It  was  not  bound  to  accept  Mrs.  Belt- 
man's  theory  of  the  case,  though  that  theory 
found  support  in  the  testimony  of  witnesses 
offered  by  plaintiff,  but  had  the  right,  on  the 
appearance  of  conflicting  tendencies,  to  take 
either  horn  of  the  dilemma  in  submitting  its 
case  to  the  jury,  without  incurring  the  pen- 
alty of  a  discontinuance  in  advance  of  the 
jury's  finding.  In  such  case  the  amendment 
must  be  regarded  as  the  correction  of  the 
plaintiff's  asserted  cause  of  action,  and,  If 
plaintiff  makes  a  mistake,  continues  his  pur- 
suit of  a  party  not  liable  on  the  evidence  as 


•For  other  cases  see  some  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Die-  Key-No.  Series  ft  Rep'r  Indexes 
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the  Jury  shall  finally  determine  Its  weight 
and  credibility,  such  party  defendant  will 
find  relief  in  the  jnry  box  under  proper  in- 
struction from  the  court  Jones  v.  Engel- 
hardt,  78  Ala.  605. 

[2-4]  On  due  consideration,  we  are  of  opin- 
ion that  the  question  of  defendant's  (appel- 
lant's) liability  was  one  for  decision  by  the 
jury.  The  issues  made  by  the  pleading  and 
evidence  were  as  follows:  For  plaintiff  one 
contention  was  that  defendant,  acting  through 
her  husband,  her  general  agent  In  that  be- 
half, promised  without  qualification  to  pay 
for  the  materials  in  controversy,  and  that 
they  were  furnished  on  her  sole  credit  On 
that  theory,  defendant  was  answerable  to 
plaintiff,  without  regard  to  the  outcome  of 
the  contract  between  defendant  and  her  gen- 
eral contractor  Harris,  without  regard  to 
whether  defendant  owed  Harris  a  balance. 
There  was  evidence  to  sustain  this  view  of 
the  case,  though  it  was  confused,  and  the 
testimony  of  plaintiff's  main  witness,  the 
witness,  In  fact,  upon  whom  Its  case  depend- 
ed in  last  analysis,  involved  contradictions 
it  would  perhaps  be  hard  to  reconcile  with 
any  consistent  theory  of  the  facts.  But  that 
was  for  the  jury.  As  an  alternative,  appel- 
lee (plaintiff  below)  contends  here,  as  it  did 
on  the  trial,  that  the  evidence  warranted  a 
finding  that  defendant  agreed  to  pay  plain- 
tiff for  the  materials,  with  this  proviso, 
however:  That  her  liability  was  to  be  limited 
to  the  amount  in  her  hands  due  to  Harris, 
with  whom  at  the  time  she  had  a  contract  by 
the  terms  of  which  he  was  to  furnish  all  the 
materials  and  do  all  the  work  necessary  in 
the  construction  of  her  building,  according 
to  plans  and  specifications  which  had  been 
provided.  This  theory  of  defendant's  lia- 
bility is  presented  as  the  equivalent  of  her 
promise  to  pay  plaintiff  for  materials  it 
might  furnish  to  Harris  out  of  money  for 
which  she  would  become  liable  to  Harris, 
and  has  been  so  treated.  It  rests  upon  a 
part  of  the  testimony  of  plaintiff's  main  wit- 
ness who  deposed,  among  other  things,  that 
when  he  conferred  with  Beitman  about  the 
matter  of  furnishing  the  materials,  Beitman 
said:  "It  would  be  all  right  for  me  (meaning 
plaintiff)  to  furnish  the  materials;  that  he, 
upon  orders  from  Mr.  Weiss  (defendant's 
superintendent  in  charge  of  the  building), 
would  pay  and  deduct  the  amount  from  Har- 
ris' MIL"  This  theory  of  the  case,  and  the 
question  whether  the  quoted  testimony  sup- 
ported it  were  of  much  importance,  for  the 
court  gave  a  special  charge  on  plaintiff's  hy- 
pothesis, and  the  court's  judgment  concerning 
these  questions  had  the  effect  also  of  admit- 
ting plaintiff's  evidence  which  went  to  show 
that  defendant  was  indebted  to  Harris  in  a 
large  balance  at  one  stage  of  the  work,  and 
also  at  the  time  of  the  trial,  thus  practically 
laying  upon  defendant  the  burden  of  adduc- 
ing evidence  to  maintain  the  contention, 
which  she  made  in  this  emergency,  that  she 


owed  Harris  nothing,  because  she  had  been 
put  to  expense  in  completing  the  work  which 
Harris  had  left  In  a  defective  and  incomplete 
condition,  and  had  suffered  other  damage  by 
reason  of  his  failure  to  complete  within  the 
time  prescribed  by  his  contract  It  is  not  at 
all  difficult  to  see  how  the  importation  of 
these  issues  into  the  case,  if  the  trial  court 
erred  at  this  point,  was  prejudicial  to  de- 
fendant And  so  defendant  urges  that  In 
the  absence  of  Harris'  consent  to  this  ar- 
rangement it  was  not  binding  on  Harris,  and 
he  (Harris),  upon  the  completion  of  the 
building  according  to  contract  as  he  claimed 
and  testified  was  the  case,  would  have  been 
entitled  to  recover  of  defendant  the  entire 
agreed  price  of  the  building  into  which  the 
materials  entered,  though  she  had  paid  plain- 
tiff for  them ;  the  result  being  to  render  de- 
fendant's promise  to  plaintiff  a  nude  pact 
because  no  consideration  moved  to  her,  and 
voidable  under  the  statute  of  frauds,  because 
the  materials  were  furnished  to  Harris,  who 
remained  liable  to  plaintiff.  This  is  a  correct 
construction  of  the  arrangement  as  it  was 
in  its  inception;  for,  without  dispute,  Har- 
ris took  no  part  in  the  negotiation  between 
plaintiff  and  defendant  nor  did  he  at  that 
time  give  his  consent  to  the  agreement  pre- 
sented by  this  aspect  of  plaintiff's  case.  But 
the  fact  is  Harris  subsequently  came  into 
the  arrangement  and  ratified  it  by  acting 
upon  it  He  accepted  plaintiff's  materials, 
knowing  that  they  had  been  procured  by  ne- 
gotiation between  plaintiff  and  defendant 
and  on  two  occasions  received  partial  pay- 
ments from  defendant  with  instructions  to 
apply  them  in  discharge  of  plaintiff's  bill, 
and  did  apply  them  accordingly — at  least  the 
jury  would  have  been  authorized  to  find  that 
he  afterwards  was  informed  of  the  arrange- 
ment, and  agreed  to  and  acted  upon  it  It 
then,  the  Jury  found  that  the  contract  be- 
tween the  parties  to  this  cause  was  in  accord 
with  that  contention  of  plaintiff  now  under 
consideration,  and  that  Harris  afterwards 
gave  his  consent  it  was  then  as  If  he  had 
consented  in  the  beginning,  and  the  agree- 
ment so  reached  was  not  obnoxious  to  the 
statute  of  frauds.  In  that  case  defendant's 
promise  was  to  pay  her  own  debt  in  a  par- 
ticular way,  out  of  a  particular  fund;  the 
debt  she  owed  Harris  coming  in  incidentally 
as  a  mere  measure  of  the  liability  she 
thereby  assumed.  Woodruff  v.  Scaife,  83  Ala 
152,  3  South.  311 ;  Aultman  v.  Fletcher,  110 
Ala.  452,  18  South.  215;  Bates  v.  Birming- 
ham Paint  &  Glass  Co.,  143  Ala.  198,  38 
South.  845.  So,  then,  this  alternative  in- 
sistence of  plaintiff  presented  a  proper  issue 
In  the  case,  and  we  think  it  had  support  in 
the  evidence.  For  defendant  on  the  other 
hand,  the  contention  was  that  neither  she 
nor  her  agent  had  any  negotiation  or  dealing 
with  plaintiff,  and  had  incurred  no  obliga- 
tion to  plaintiff  of  any  character;  that  plain- 
tiff's remedy,  if  any,  was  against  Harris 
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alone.  She  also  contended  that,  If  the  testi- 
mony of  plaintiff's  main  witness  was  to  be 
accepted  at  all,  it  should  be  taken  as  proving 
that  plaintiff  looked  to  her  merely-  as  a 
guarantor  of  surety  of  the  debt  which  it  was 
assumed  Harris  would  incur  by  accepting 
materials  from  plaintiff,  and  to  the  case  thus 
made  she  pleaded  the  statute  of  frauds — a 
conclusive  defense,  in  that  view  of  the  case. 
Without  undertaking  a  statement  of  the  evi- 
dence, we  may  say  that  we  have  found  that 
these  various  contentions  had  support,  and 
the  solution  of  the  questions  raised  was  prop- 
erly left  to  the  jury. 

[S,  I]  Plaintiff  was  allowed,  over  defend- 
ant's objection,  to  put  in  evidence  a  written 
statement,  which  had  been  prepared  by  plain- 
tiff's witness  Weiss,  and  which  purported  to 
state  material  parts  of  the  contract  between 
defendant  and  Harris,  and  that  Beitman  had 
acted  therein  as  the  legal  representative  of 
defendant  It  contained  a  statement  that 
Beitman  was  told — by  whom  does  not  appear 
—not  to  recognize  notices  of  claims  for  labor 
and  material,  that  all  such  claims  were  to  be 
referred  to  Weiss,  and  a  statement  of  the 
general  reasons,  arising  out  of  the  nature  of 
such  contracts,  why  this  should  be  done;  a 
statement  of  the  original  figures  on  labor  and 
materials  used  in  making  up  the  contract; 
of  payments  made  on  Weiss'  orders  to  sub- 
contractors from  time  to  time;  of  extras; 
of  balances  due;  and,  in  short,  a  history  of 
the  transaction  from  beginning  to  end. 
Clearly  It  was  a  memorandum,  in  part,  of  the 
mere  opinions  and  conclusions  of  the  witness 
as  to  facts  which  ought  to  have  been  shown 
by  better  evidence,  and  as  to  which  the  wit- 
ness' opinions  and  conclusions  were  not  bind- 
ing upon  defendant,  though  he  had  superin- 
tended the  construction  of  the  building  for 
her;  and,  in  other  part,  it  was  a  memoran- 
dum of  facts  which,  for  aught  appearing,  the 
witness  might  have  been  able  to  state  with- 
out the  aid  of  the  writing.  The  sponsor  for 
the  statement  did  not  say  when  It  was  made, 
though  every  indication  is  that  it  was  not 
prepared  as  a  contemporary  record  of  the 
transactions  It  was  supposed  to  evidence,  but 
for  the  purpose  of  being  used  as  it  was  used 
at  the  trial;  nor  did  he  say  that,  at  or  about 
that  time,  he  knew  the  contents  to  be  true; 
nor  did  he  say  that  at  the  time  of  the  trial 
he  knew  and  recognized  the  memorandum  as 
stating  the  facts  truly.  Acklen  v.  Hickman, 
63  Ala.  494,  35  Am.  Rep.  64;  B.R.L4P.  Co. 
v.  Seaborn,  168  Ala.  658,  53  South.  241.  It 
must  be  said,  however,  that  it  is  not  clear 
that  plaintiff  intended  this  statement  to  be 
used  as  a  memorandum  In  aid  of  the  witness' 
recollection  and  In  connection  with  his  testi- 
mony as  to  the  facts  under  the  rule  of  the 
eases  supra.  The  argument  now  is  that  it 
amounted  to  an  admission  by  the  defendant 
Being  made  by  a  person  other  than  the  party 
to  be  charged,  the  burden  was  on  proponent 


to  show  that  it  was  the  admission  or  declara- 
tion of  an  agent  made  within  the  scope  of  his 
authority,  and  in  the  course  of  the  particular 
transaction  in  which  he  was  engaged  on  be- 
half of  his  principal.  Such  admissions  or 
declarations  by  an  agent  are  admitted  against 
his  principal,  on  the  ground  that  they  are 
part  of  the  res  gestae  of  the  transaction  in 
which  the  agent  was  engaged  for  his  princi- 
pal. "But  declarations  or  admissions  by  an 
agent  of  his  own  authority,  and  not  accom- 
panying the  making  of  a  contract  or  the 
doing  of  an  act  In  behalf  of  his  principal,  nor 
made  at  the  time  he  is  engaged  in  the  trans- 
action to  which  they  refer,  are  not  binding 
upon  his  principal,  not  being  part  of  the  res 
gestae,  and  are  not  admissible  in  evidence,  but 
come  within  the  general  rule  of  law  excluding 
hearsay  evidence;"  being  no  more  than  state- 
ments of  past  transactions  by  which  the  prin- 
cipal is  not  affected.  Franklin  Bank  v.  Penn- 
I  sylvania  Co.;  11  Gill  &  J.  (Md.)  28,  38  Am. 
Dec.  687,  quoted  at  page  1278  of  Wigmore  on 
I  Evidence.  We  have  many  cases  to  this  point 
!  4  Mayf.  Dig.  p.  549,  |  568  et  seq.  In  all  its 
|  parts  and  for  any  purpose  the  statement  was 
Incompetent  and  illegal,  and  should  have  been 
rejected. 

[7, 1]  The  writing  prepared  by  the  witness 
Weiss  under  the  heading  "Final  orders  issued 
as  per  agreement  on  notice  given  to  hold  or 
see  their  claims  paid  at  the  beginning  of  said 
contract"  though  it  did  not  include  some  of 
the  objectional  features  of  the  statement  con- 
i  8idered  above,  was  still  Incompetent  and  11- 
|  legal,  as  being  mere  hearsay,  nor  was  it 
brought  within  the  rule  governing  the  use  of 
memoranda  as  laid  down  In  Acklen  v.  Hick- 
man, supra.  It  does  not  appear  to  have  been 
made  in  the  course  of  the  agent's  employment 
For  aught  appearing,  it  may  have  been  made 
long  after  the  agent's  employment  had  termi- 
nated. And,  moreover,  while  it  was  doubtless 
within  the  scope  of  the  agency  of  defendant's 
superintendent  to  make  statements  of  the 
kind,  during  the  progress  of  the  building, 
such  statements  were  made  to  the  principal 
and  for  her  information  and  protection,  were 
necessarily  statements  of  things  then  past— 
that  is,  of  work  and  materials  already  in- 
corporated into  the  building— and  were  In  no 
wise  binding  upon  her  as  admissions  or  decla- 
rations, unless  she  in  some  way  indicated  her 
assent  to  their  correctness.  So  far  as  con- 
cerns this  so-called  final  statement,  neither 
defendant  nor  her  general  agent  are  shown 
to  have  in  any  way  admitted  Its  correctness. 
It  is,  on  the  contrary,  quite  clear  that  they 
have  all  along  denied  its  correctness,  so  far, 
at  least,  as  it  indicated  an  indebtedness  to 
plaintiff.  This  statement  also  was  mere  hear- 
say, was  properly  objected  to,  and  was  er- 
roneously admitted  to  the  jury. 

We  think  we  have  said  enough  concerning 
the  questions  of  evidence  raised  upon  this  rec- 
ord. There  are  some  others  of  the  same  gen- 
eral character,  though  of  minor  importance, 
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and  we  take  it  they  will  not  be  again  present- 
ed for  review  under  identical  conditions. 

[I]  Charge  1,  given  at  plaintiff's  request, 
failed  to  make  a  complete  statement  of  all 
the  elements  necessary  to  defendant's  liabil- 
ity on  the  theory  of  the  case  there  hypothe- 
sized. As  we  have  seen,  to  make  that  theory 
good,  it  was  necessary  to  show  that  Harris 
was  a  party  to  the  arrangement,  and  of  this 
fact  the  charge  fails  to  take  notice.  But 
we  will  not  say  there  was  error  here,  because, 
as  we  read  the  record,  It  appeared  without 
dispute  that  Harris,  though  not  originally  a 
party,  afterwards  came  into  the  arrangement 
and  acted  upon  it _  Upon  this  Interpretation 
of  the  evidence,  the  court  was  authorized  to 
assume  the  existence  of  the  omitted  fact 
(Montgomery  v.  Wyche,  109  Ala.  195, 53  South. 
786),  leaving  the  other  essential  elements  of 
the  case  hypothesized  In  the  charge  to  be  de- 
termined by  the  jury. 

Charges  3,  9,  and  10  were  substantially  cov- 
ered by  other  charges  given  to  defendant 

[10]  Charge  6  was  properly  refused.  In 
view  of  other  evidence  in  the  case,  the  fact 
that  the  materials  were  charged  to  Harris  on 
defendant's  book  was  evidential,  but  not  con- 
clusive, against  the  plaintiff.  So  of  the  fact 
of  mere  delivery  to  Harris.  The  materials 
must  have  been  delivered  to  Harris  in  order 
that  they  be  incorporated  into  the  building, 
whatever  the  nature  of  the  contract  if  there 
was  one,  between  plaintiff  and  defendant  If, 
however,  they  were  delivered  to  Harris  on 
his  credit  or  on  his  credit  plus  the  security 
afforded  by  the  statute  conferring  a  lien  on 
materialmen,  and  not  upon  the  principal  per- 
sonal credit  of  defendant  plaintiff  could  not 
recover.  But  the  charge  did  not  so  state  the 
case,  and  was  well  denied  to  defendant 

The  proposition  of  charge  12  had  already 
been  stated  to  the  Jury  in  proper  terms  on  de- 
fendant's request 

For  the  errors  indicated,  the  judgment 
must  be  reversed. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  MAYFIELD  and 
DE  GRAFFENRIED,  JJ.,  concur. 


SOUTHERN  RT.  CO.  ▼.  NORWOOD. 
(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

1.  Carriers  (5  303*)— Personal  Injuries— 
Setting  Down  Passengers. 

To  render  a  carrier  liable  for  an  injury  to 
a  passenger  caused  while  alighting  from  a  train 
at  a  station,  either  the  stop  must  have  been  in- 
sufficient, or,  if  sufficient  that  it  negligently 
started  the  train  knowing  the  danger  of  the 
passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |§  1216,  1218,  1224, 1226-1232, 1234- 
1240,  1243;   Dec.  Dig.  5  303.*] 

2.  Carriers  (|  320*)— Setting  Down  Pas- 
sengers—Sufficiency of  Stop. 

Where,  in  an  action  for  an  injury  to  a  pas- 
senger caused  while  alighting  from  a  train,  the 


facts  were  undisputed,  it  was  a  question  of 
of  law  whether  the  stop  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  (I  1118,  1126.  1149,  1153,  1160, 
1167,  1179,  li90,  1217,  1233,  1244,  1248,  1315- 
1325;  Dec.  Dig.  §  320.*] 

8.  Carriers  (§  80S*)— Injury  to  Passenger- 

Sudden  Jerks  and  Jolts. 

A  carrier  was  not  negligent  in  starting  i 
train  with  a  jerk  injuring  a  passenger  as  she 
was  alighting;  the  jerk  not  being  in  any  way 
violent  or  unusual 

[Ed.  Note.— For  other  -cases,  see  Carriers, 
Cent  Dig.  {8  1216,  1218, 1224. 1226-1232, 1234- 
1240,  1243;  Dec  Dig.  §  303.*) 

4.  Carriers  (5  80S*)— Setting  Down  Pas- 
sengers—Statutory Provision. 

Code  1907,  f  5473,  requiring  the  engineer 
to  blow  the  whistle  immediately  before  and  at 
the  time  of  leaving  a  stopping  place,  is  not  in- 
tended for  the  protection  of  a  passenger  who. 
having  reached  his  destination  and  having  had 
ample  time  to  alight  neglects  to  do  so  and  re- 
mains upon  the  train  without  permission. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  1216,  1218,  1224. 1226-1232, 1234- 
1240,  1243;  Dec  Dig.  §  303.*] 

5.  Carriers  (8  321*)— Injury  to  Passenger 

— Instructions. 

In  an  action  for  an  injury  to  a  passenger 
caused  as  he  was  alighting  from  a  tram,  an  in- 
struction that  it  was  the  duty  of  the  engineer 
to  ring  the  bell  or  blow  the  whistle  "immedi- 
ately before  the  train  is  put  in  motion"  was  er- 
roneous, in  that  it  did  not  refer  the  duty  to  the 
time  specified  by  Code  1907,  §>  5473,  "immedi- 
ately before  and  at  the  time  of  leaving  the  sta- 
tion." 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  &§  1247,  1326-1336,  1343 ;  Dec.  Dig. 
§  821*] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County;  Thomas  W.  Wert,  Judge. 

Action  by  Eliza  Norwood  against  the  South- 
ern Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Wert  &  Lynne,  of  Decatur,  for  appellant 
Callahan  &  Harris,  of  Decatur,  for  appellee. 

SOMERVILLE,  J.  The  gravamen  of  the 
complaint  is  that  plaintiff,  a  woman  of  35 
years  of  age,  and  a  passenger  on  defendant's 
train  from  Trinity  to  Courtland,  was  thrown 
off  the  train  to  the  ground  and  Injured  by 
reason  of  the  negligent  operation  of  the  train 
by  defendant's  servants. 

Plaintiff's  whole  case  is  comprehended  in 
her  testimonial  statement  that  after  the 
train  stopped  at  the  Courtland  station  she 
went  to  the  train  door  and,  just  as  she  start- 
ed out  on  the  top  step  with  her  hand  on  the 
railing,  "the  train  started  off  with  a  jerk," 
breaking  her  hold,  and  throwing  her  to  the 
ground. 

[1]  In  order  to  make  out  a  case  of  actiona- 
ble negligence  against  defendant  with  re- 
spect to  her  fall  from  the  train,  it  was  nec- 
essary for  plaintiff  to  show  either  that  the 
train  started  off  prematurely  without  having 
given  her  reasonably  sufficient  time  for 
alighting  in  safety;  or  else,  if  a  sufficient 
stop  had  been  made  for  that  purpose,  that 
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one  of  defendant's  servants  In  charge  of  the 
train  knew  or  should  have  known  that  she 
was  in  the  act  of  alighting,  or  in  some  place 
of  peril,  so  that  starting  the  train  wonld 
subject  her  to  the  danger  of  being  injured 
thereby,  and,  with  knowledge  or  notice  of 
such  perilous  position  and  danger,  either 
started  the  train  in  motion,  or  negligently 
(ailed  to  prevent  its  starting  by  another. 
B.  U.  Ry.  Co.  v.  Smith,  90  Ala.  80,  8  South. 
86,  24  Am.  St  Rep.  761 ;  Highland  Ave.,  etc., 
R.  Co.  v.  Burt,  92  Ala.  291,  9  South.  410,  13 
L.  R.  A.  95,  and  cases  cited;  C.  of  O.  Ry. 
Co.  v.  McNab,  150  Ala.  332,  43  South.  222; 
Birmingham  R.  Co.  v.  Norrls,  4  Ala.  App. 
363,  59  South.  66;  L.  &  N.  R.  R.  Co.  v.  Dil- 
burn,  59  South.  438;  6  Cyc.  618,  IV. 

[2]  Where  the  facts  are  undisputed,  what 
is  a  reasonable  time  is  sometimes  a  question 
of  law.  C.  &  W.  R.  Co.  v.  Ludden,  89  Ala. 
612,  7  South.  471.  It  here  appears,  without 
material  dispute  In  the  evidence,  that  the 
plaintiff,  who  was  able-bodied  and  without 
impediments  other  than  a  hand  bag,  was  al- 
lowed ample  time  for  alighting  from  the 
train  while  it  stood  on  the  siding  at  the  usu- 
al place  at  the  station.  Plaintiff  herself  ad- 
mits this,  and  it  is  not  denied  by  counsel  in 
brief. 

It  conclusively  appears  also  that  none  of 
the  trainmen  knew  or  had  any  reason  to  sus- 
pect that  the  plaintiff  was  in  the  act  of 
alighting,  or  in  any  place  of  danger,  at  the 
time  the  train  began  backing  in  order  to  get 
upon  the  main  track  and  resume  its  journey. 

[3]  Plaintiff's  counsel  rely,  however,  on  the 
proposition  that,  regardless  of  knowledge  by 
defendant's  servants  that  the  plaintiff  was  in 
a  place  of  danger,  they  were  negligent  in 
starting  the  train  with  a  Jerk.  This  is  not 
the  law,  as  often  declared  by  this  court.  Mo- 
bile L.  &  R.  Co.  v.  Bell,  153  Ala.  90,  45  South. 
56;  B.  R,  L.  &  P.  Co.  v.  Parker,  156  Ala. 
251,  47  South.  138 ;  B.  R.  L.  &  P.  Co.  v.  Bar- 
rett, 60  South.  262,  265.  It  does  not  appear 
that  the  movement  in  question  was  sudden, 
violent,  or  in  any  way  unusual,  and,  even  if 
it  so  appeared,  there  is  nothing  to  show  that 
it  was  in  any  degree  a  breach  of  duty  to  this 
plaintiff. 

[4]  Section  5473  of  the  Code  provides, 
among  other  things,  that  the  engineer,  or  oth- 
er person  in  charge  of  the  engine,  "must 
blow  the  whistle  or  ring  the  bell  immediately 
before,  and  at  the  time  of  leaving  such  stop- 
ping place."  The  testimony  of  the  conductor, 
fairly  interpreted,  shows  that  the  engineer 
complied  with  this  requirement  on  the  occa- 
sion in  question,  so  that,  if  it  were  conceded 
that  the  quoted  provision  prescribes  a  duty 
for  the  benefit  of  passengers  on  the  train, 
there  was  nothing  here  of  which  plaintiff 
could  complain. 

While  there  are  some  general  expressions 
in  two  earlier  cases  (M.  &  C.  R.  R.  Co.  v. 
Copeland,  61  Ala.  376,  379;  and  G.  C.  R.  R. 
Co.  v.  Letcher,  69  Ala.  106,  109,  44  Am.  Rep. 
505)  to  the  effect  that  the  omission  of  this 


particular  duty  Is  negligence  per  se,  and  Im- 
poses liability  for  all  injuries  to  person  or 
property  resulting  therefrom,  these  dicta 
were  afterwards  qualified  in  A.  6.  S.  R.  R. 
Co.  v.  Hawk,  72  Ala.  112,  116,  47  Am.  Rep. 
403,  where  it  was  said:  "These  precautions 
(section  5473,  Code  1907),  "so  far  as  applicable 
to  persons,  are  intended  obviously  for  the 
benefit  of  the  traveling  public,  and  others 
who  have  a  right  to  be  warned  of  approach- 
ing trains,  for  their  personal  protection 
against  Injury.  Passengers,  who  are  on  the 
trains,  are  not  ordinarily  included  in  the  let- 
ter or  spirit  of  the  statute.  They  do  not  need 
such  signals  of  warning  for  their  protection, 
and  they  cannot  therefore  be  construed  to 
be  entitled  to  them.  •  *  *  It  may  be 
proper  to  add  that  cases  may  possibly  occur, 
where  passengers,  or  other  persons  permls- 
eively  on  a  train,  are  entitled  to  have  such 
signals  given,  as  a  warning  to  hasten  .their 
departure  from  a  train  immediately  before 
leaving  a  depot  or  stopping  place,  as  the  stat- 
ute requires  to  be  done" — citing  Doss  v.  M. 
K.  &  T.  R.  R.  Co.,  59  Mo.  27,  21  Am.  Rep. 
371 ;  and  G.  C.  R.  R.  Co.  v.  Letcher,  69  Ala. 
106,  44  Am.  Rep.  505.  In  the  Letcher  Case 
the  plaintiff  had  entered  a  passenger  coach 
as  the  escort  merely  of  a  lady  passenger,  and, 
being  delayed  in  the  procurement  of  a  seat 
for  her,  and  no  signals  for  starting  being 
given  (as  he  claimed),  the  train  was  moving 
four  or  five  miles  an  hour  when  he  reached 
the  platform  In  his  exit,  and  stepped  off  to 
the  ground  to  his  hurt.  In  the  opinion  it 
was  declared  that  "the  only  injury  which 
could  have  resulted  to  the  plaintiff  from  the 
neglect  to  give  the  signals  for  the  departure 
of  the  train  was  the  inconvenience  of  being 
carried  from  his  home,  the  loss  of  time,  and 
the  labor  and  expense  of  returning." 

[6]  But  we  need  not  now  undertake  to  de- 
fine with  exactitude  the  restrictions  to  be 
placed  upon  the  application  of  this  provision 
of  the  statute  to  passengers,  or  to  persons 
lawfully  attending  them  on  the  train.  As 
germane  to  the  general  subject,  see  L.  &  N. 
R.  Co.  v.  Markee,  103  Ala.  160,  173,  15  South. 
511,  49  Am.  St  Rep.  21;  Lewis  v.  So.  Ry. 
Co.,  143  Ala.  133,  38  South.  1023  ;  C.  of  G. 
R.  R.  Co.  v.  Martin,  138  Ala.  531,  544,  36 
South.  426;  Malcolm  v.  R.  &  D.  R.  R.  Co., 
106  N.  C.  63,  11  S.  B.  187;  6  Cyc.  613,  IV. 
It  will  suffice  to  say  that  it  is  entirely  clear 
that  it  was  not  intended  for,  and  cannot  be 
applied  to  the  case  of,  those  passengers  who, 
having  reached  their  destination,  and  having 
been  accorded  ample  time  for  alighting,  neg- 
lect to  do  so  and  remain  upon  the  train  with- 
out the  permission  of  those  In  charge.  Such 
persons  are  then  no  longer  passengers.  It 
follows  that  the  special  charge  given  to  the 
Jury  at  the  instance  of  plaintiff  that  "In  ad- 
dition to  the  duty  of  remaining  a  reasonable 
length  of  time  for  passengers  to  alight  at 
the  usual  stopping  place,  it  is  the  duty  of  the 
engineer  to  ring  the  bell  or  blow  the  whistle 
Immediately  before  the  train  is  put  in  mo- 
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Hon,**  was  erroneous  as  applied  to  the  In- 
stant case,  and  should  have  been  refused. 
The  charge  is  faulty  also  in  not  referring  the 
duty  to  the  time  specified  by  the  statute — "Im- 
mediately before,  and  at  the  time  of  leaving 
the  station." 

On  the  whole  evidence,  the  jury  could  not 
properly  find  that  defendant's  servants,  or 
any  of  them,  were  guilty  of  negligence  in  the 
management  of  the  train  with  respect  to 
plaintiff's  mishap,  and  the  general  affirma- 
tive charge  should  have  been  given  as  re- 
quested for  defendant. 

It  is  not  necessary  to  consider  the  merit 
of  the  numerous  other  charges  given  and  re- 
fused, and  for  the  errors  pointed  out  the 
judgment  will  be  reversed,  and  the  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SAYRE,  JJ.,  concur. 


DUNLAP  et  «1  v.  REGAN. 
(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

1.  Quieting  Title  (8  16*)— Right  of  Action 
—Possession. 

Persona  who  take  possession  of  land  in  vio- 
lation of  Code  1907,  8  7829,  making  it  unlawful 
to  re-enter  lands  after  dispossession  under 
legal  process  and  entry  of  judgment  against 
them  in  ejectment,  cannot  sue  to  quiet  title  to 
the  land. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  88  64,  65;  Dec.  Dig.  |  16.*] 

2.  Quieting  Title  (f  16*)— Right  or  Action 
—Possession— Ejectment. 

That  certain  persons,  after  being  dispos- 
sessed in  ejectment,  instituted  ejectment  against 
the  person  put  into  possession,  and  that  he 
then  disclaimed,  whereupon  they  dismissed 
their  suit,  did  not  entitle  them  to  sue  to  quiet 
title  to  the  land  after  they  had  re-entered  in 
violation  of  Code  1907.  §  7829;  it  being  essen- 
tial that  they  should  nave  taken  judgment  on 
the  disclaimer  without  cost,  or  taken  issue  on 
the  disclaimer  and  had  judgment  to  gain  any 
advantage  from  the  second  action  of  ejectment. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  {8  64,  65;  Dec.  Dig.  8  16.*] 

Appeal  from  Chancery  Court,  St  Clair 
County ;  J.  E.  Blackwood,  Chancellor. 

Bill  by  W.  R.  Dunlap  and  others  against 
W.  E.  Regan  to  quiet  title.  From  a  decree 
for  defendant,  complainants  appeal.  Af- 
firmed. 

M.  M.  &  Victor  Smith,  of  Pell  City,  for  ap- 
pellants. Blackwell  &  Agee,  of  Annlston,  for 
appellee. 

ANDERSON,  C.  J.  [1]  It  has  been  repeat- 
edly .  held  by  this  court  that,  in  order  to 
maintain  a  bill  to  quiet  title  to  land  under 
the  statute,  the  complainant  must  be  in  the 
peaceable  possession  of  the  land,  actual  or 
constructive,  as  distinguished  from  a  scram- 
bling or  contested  possession.  While  the  pres- 
ent bill  may  not  show  what  is  termed  a 
scrambling  possession  on  the  part  of  the  com- 
plainants, it  does  show  that  they  went  into 


the  possession  of  the  land  wrongfully  and  in 
violation  of  the  statute,  and  that  they  are 
really  trespassers,  as  section  7829  of  the  Code 
of  1907  makes  it  unlawful  for  one  to  re-en- 
ter lands  after  having  been  dispossessed  un- 
der legal  process.  The  complainants  here 
were  dispossessed  by  process  from  the  cir- 
cuit court  pursuant  to  a  judgment  against 
them  in  ejectment  and  had  no  right  to  re-en- 
ter the  land,  except  under  legal  process. 

[2]  It  may  be  true  that  the  complainants 
instituted  an  action  of  ejectment  against 
Walker,  who  had  been  formerly  put  into  pos- 
session under  legal  process,  and  said  Walker 
then  disclaimed,  but  the  complainants,  in  dis- 
missing their  suit  left  themselves  in  the 
same  position  they  occupied  before  bringing 
said  suit  They  should  have  taken  judgment 
on  the  disclaimer  without  cost  or  taken  is- 
sue upon  the  disclaimer  and  gotten  a  judg- 
ment, In  order  to  gain  any  advantage  from 
the  second  action  of  ejectment.  The  statute 
In  question  was  not  Intended  to  enable  one 
holding  an  unlawful  possession  to  maintain  a 
bill  to  quiet  title. 

The'  decree  of  the  chancery  court  is  af- 
firmed. 

Affirmed. 

McCLELLAN,  SAYRE,  and  SOMER- 
VILLE,  JJ.,  concur. 


SOUTH  &  N.  A.  R.  CO.  et  aL  v.  DAVIS. 
(Supreme  Court  of  Alabama.    Feb.  10,  1914.) 

1.  Eminent  Domain  (8  100*)  —  Additional 
Servitude— Compensation. 

The  construction  of  a  commercial  steam 
railroad  in  a  public  street,  though  under  mu- 
nicipal authority,  imposes  a  burden  in  excess 
of  that  imposed  by  the  original  dedication  to 
public  use,  interferes  with  the  proprietary  right 
of  an  adjoining  owner  owning  the  ultimate  fee 
in  the  soil,  and  is  an  exercise  of  eminent  do- 
main, for  which  compensation  must  be  made 
before  the  injury  is  done. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  88  256-264,  267;  Dec  Dig. 

2.  Dedication  (8  19*)  —  Streets  —  Sale  or 
Lots. 

Where  an  owner  lays  out  his  land  into 
streets  and  lots,  a  sale  of  the  lots  with  refer- 
ence to  the  map  is  an  irrevocable  dedication  of 
the  streets  to  the  purchasers,  vesting  in  them 
and  their  successors  the  ultimate  fee  to  the 
center  of  the  street  unless  such  fee  is  reserv- 
ed, and  divests  the  owner  of  any  right  to  per- 
vert the  use  or  impose  an  additional  servitude. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  88  35,  37-47;  Dec.  Dig.  8  19.*] 

3.  Boundaries  (8  20*)— Lots  Bounded  by 

Streets. 

The  conveyance  of  a  town  lot  bounded  by 
a  public  street  presumptively  carries  with  it 
the  fee  to  the  center  of  the  street  as  a  part  of 
the  grant 

[Ed.  Note. — For  other  cases,  see  Boundaries. 
Cent  Dig.  88  123-130,  132;  Dec.  Dig.  8  20.*) 

4.  Eminent  Domain  (8  275*)— Restraining 
Use  op  Street— Right  to  Relief. 

Under  Const  1901,  8  227,  providing  that 
any  corporation,  constructing  any  public  utility 
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along  any  street  of  a  municipality  under  any 
franchise  permitting  it,  shall  be  liable  to  abut- 
ting proprietors  for  the  actual  damages  to  their 
property,  where  a  railroad  company  platted  a 
town  into  lots  and  streets  and  sold  the  lots 
with  reference  thereto,  an  owner  of  one  of  such 
lots  abutting  a  street,  having  the  ultimate  fee 
therein,  may  restrain  the  company  from  con- 
structing, under  authority  of  the  municipality, 
a  side  track  in  the  street  in  front  of  his  prop- 
erty until  compensated  for  the  damages  which 
may  be  occasioned  thereby. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  U  769-773;  Dec.  Dig.  | 
275.*] 

Appeal  from  Chancery  Court,  Cullman 
County;  W.  H.  Simpson,  Chancellor. 

Suit  by  Arletha  F.  Davis  against  the  South 
&  North  Alabama  Railroad  Company  and 
others,  to  restrain  the  construction  of  a  side 
track  In  front  of  complainant's  property. 
Decree  for  complainant,  and  defendants  ap- 
peal. Affirmed. 

George  H.  Parker,  of  Cullman,  John  C. 
Eyster,  of  New  Decatur,  and  Steiner,  Cram 
&  Well,  of  Montgomery,  for  appellants. 
Brown  &  Griffith,  of  Cullman,  for  appellee. 

SAYRE,  J.  In  1874  the  South  &  North 
Alabama  Railroad  Company,  being  then  the 
owner  of  the  soil,  laid  out  and  platted  the 
city  of  Cullman.  It  laid  out  First  Avenue 
West  so  that  Its  east  line  Is  coincident  with 
the  west  line  of  Its  right  of  way.  For  some 
time  complainant  (appellee)  has  owned  an 
Improved  lot  on  the  west  side  of  First  Ave- 
nue West,  between  First  and  Second  streets, 
tracing  her  title  through  mesne  conveyances 
back  to  defendant.  First  Avenue  West  Is 
100  feet  wide.  For  years  defendant  has 
maintained,  by  authority  of  a  municipal  ordi- 
nance, a  spur  track  on  Second  street,  over 
which  It  has  heretofore  reached  the  ware- 
houses and  plants  of  various  industrial  con- 
cerns located  upon  that  street  some  distance 
to  the  west,  but  this  spur  track  was  at  no 
point  within  a  hundred  feet  of  complainant's 
property.  Recently  defendant,  acting  under 
the  authority  of  a  later  ordinance  contract 
with  the  city  of  Cullman,  which  is  exhibited 
with  the  bill,  has  been  engaged  in  improving 
its  right  of  way  through  the  city,  laying 
double  tracks  on  a  lower  grade,  and  con- 
structing new  depot  buildings,  and,  in  order 
to  accommodate  its  traffic  pending  these  im- 
provements, has  begun  to  lay  tracks  in  First 
Avenue  West.  From  the  ordinance  it  ap- 
pears that  the  main  construction  in  First 
Avenue  West  is  to  be  located  to  the  east  of 
the  median  line  of  the  avenue,  is  to  be  tem- 
porary, .and  must  be  removed  upon  the  com- 
pletion of  the  permanent  improvements  which 
defendant  has  undertaken  on  its  right  of 
way.  But  this  later  ordinance  also  "gives 
and  grants  to  said  South  &  North  Alabama 
Railroad  Company  the  right  and  privilege 
to  lay  such  spurs  and  side  track  as  may  be 
necessary,  in  connection  with  the  permanent 
construction  of  its  said  double-track  low 


grade  line,  to  serve  the  industries  In  the  city 
of  Cullman  already  served  by  it  with  spur 
or  side  tracks,"  and  under  this  authority  de- 
fendant Is  about  to  lay  a  track  from  its  tem- 
porary main  line  into  Second  street,  which  is 
planned  to  cross  the  center  line  of  First 
Avenue  West  in  front  of  complainant's  prop- 
erty, and  at  one  point  to  approach  within  six 
inches  of  her  property  line.  The  bill  avers 
that  this  new  spur  will  constitute  "a  perma- 
nent and  additional  servitude  upon  said  First 
Avenue  West,  to  complainant's  great  detri- 
ment," An  injunction  is  prayed  to  restrain 
the  construction  of  "said  side  track  In  front 
of  complainant's  property,"  which  we  inter- 
pret to  mean,  not  the  temporary  main  line 
on  the  east  side  of  the  avenue,  but  the  spur 
track  running  into  Second  street,  until  de- 
fendant shall  compensate  complainant  for 
the  damage  her  property  will  suffer  by  reason 
of  such  construction. 

[1]  There  is  no  denial  that  the  construc- 
tion of  a  commercial  steam  railway  In  a  pub- 
lic street,  though  done  under  concurring  leg- 
islative and  municipal  authority,  imposes  a 
burden  in  excess  of  that  imposed  by  the  origi- 
nal dedication  to  public  use,  is  an  interfer- 
ence with  the  proprietary  right  of  the  adjoin- 
ing owner  where  he  owns  the  ultimate  fee  in 
the  soil,  is  an  exercise  of  the  power  of  emi- 
nent domain  by  the  taking  of  an  estate  or  in- 
terest on  his  land  for  which  he  is  entitled  to 
compensation,  which  compensation,  under 
the  Constitution  of  this  state,  must  be  paid 
before  the  property  is  taken  or  the  injury  to 
the  property  is  done.  Western  R.  R.  Co.  v. 
Ala.  G.  T.  R.  R.  Co.,  96  Ala.  272,  11  South. 
483,  17  L.  R  A.  474.  Nor  is  it  denied  that, 
to  the  effectuation  of  this  right  of  the  own- 
er, he  may  have  relief  in  equity  by  way  of 
injunction.  East  &  West  R.  R.  Co.  v.  E.  T. 
V.  &  G.  R.  R.  Co.,  75  Ala.  275.  The  single 
proposition  of  defendant's  appeal  is  that 
complainant,  in  the  circumstances  averred, 
has  no  estate  or  interest  in  the  soil  of  the 
street  which  the  court  will  protect  by  its 
writ  of  injunction,  and  that  complainant's' 
remedy,  if  any  she  has,  is  by  an  action  at 
law  for  the  recovery  of  her  damages. 

To  the  extent  of  the  proposed  occupation 
of  the  surface  of  First  Avenue  West  lying 
to  the  east  of  Its  center  line,  defendant's 
insistence  is  clearly  sustained  by  the  case 
of  New  &  Old  Decatur  Belt  &  Terminal  R.  R. 
Co.  v.  Karcher,  112  Ala.  676,  21  South.  825. 
If  it  be  that  section  227  of  the  Constitution, 
reading  as  follows:  "Any  person,  firm,  asso- 
ciation, or  corporation,  who  may  construct 
or  operate  any  public  utility  along  or  across 
the  public  streets  of  any  city,  town,  or  vil- 
lage, under  any  privilege  or  franchise  per- 
mitting such  construction  or  operation,  shall 
be  liable  to  abutting  proprietors  for  the  actu- 
al damage  done  to  the  abutting  property  on 
account  of  such  construction  or  operation" — 
a  provision  which  first  appeared  in  the  Con- 
stitution of  1901,  and  Is  entirely  apart  from 
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those  provisions  which  regulate  the  exercise 
of  the  right  of  eminent  domain — if  it  be  that 
this  section  of  the  Constitution  intends  to 
secure,  or  perhaps  only  to  clarify,  in  abut- 
ting proprietors  the  right  to  recover  conse- 
quential damages  actually  suffered  in  cases 
where  they  have  no  estate  in  the  soil  of  a 
highway  taken  by  a  public  utility,  the  right 
is  not  connected  with  the  subject  of  eminent 
domain  and,  apart  from  special  circumstances 
of  which  there  is  no  intimation  in  this  bill, 
must  be  enforced  by  customary  legal  reme- 
dies. 

[2-4]  But  we  read  the  bill  as  complaining 
only  of  the  invasion  of  the  west  side  of  the 
avenue  in  front  of  complainant's  property. 
In  the  soil  of  that  part  of  the  avenue,  com- 
plainant has  the  ultimate  fee,  and  the  equity 
of  her  bill,  as  against  defendant's  improper 
exercise  of  the  power  of  eminent  domain, 
must  be  sustained.  Without  regard  to  the 
provisions  of  article  2  of  chapter  142  of  the 
Code,  regulating  the  registration  of  town  lot 
surveys,  and  prescribing  the  effect  of  convey- 
ances made  with  reference  to  such  surveys, 
indeed,  in  advance  of  that  statute,  It  was 
the  settled  law  of  this  state  that  when  a  land- 
owner lays  out  his  hand  into  lots  and  streets, 
with  a  view  to  establishing  a  town,  a  sale  of 
lots  with  reference  to  the  plat  or  map,  as 
was  the  case  here,  Is  a  complete  and  irrevoca- 
ble dedication  of  the  streets  to  the  use  of  the 
purchasers  and  the  public  in  the  ordinary 
way  of  travel,  vesting  in  the  purchaser  and 
his  successors  in  title  the  ultimate  fee  to  the 
center  of  the  street  unless  there  is  a  clear 
reservation  of  the  fee  in  the  grantor,  and  di- 
vesting the  owner  of  any  right  to  pervert  the 
use  or  impose  additional  servitude.  Evans  v. 
Savannah  ft  Western  Ry.  Co.,  90  Ala.  64, 
7  South.  758.  And  the  conveyance  of  a  town 
lot  bounded  by  a  public  street  presumptive- 
ly carries  with  it  the  fee  to  the  center  of  the 
street  as  part  and  parcel  of  the  grant 
Southern  Bell  Telephone  Co.  v.  Francis,  100 
Ala.  224,  19  South.  1,  31  L.  R.  A.  193,  66  Am. 
St.  Rep.  930,  and  cases  there  cited.  These 
familiar  principles,  in  connection  with  the 
constitutional  limitations  upon  the  exercise  of 
the  right  of  eminent  domain,  sufficiently  dem- 
onstrate the  equity  of  this  bill  and  the  cor- 
rectness of  the  chancellor's  decree. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SOMERV1LLE,  JJ.,  concur. 


LANE  v.  ALABAMA  PENNY  SAVINGS 
BANK  et  aL 

(Supreme  Court  of  Alabama.   Feb.  12,  1914.) 

Malicious  Prosecution  (|  47*)— Wrongful 
Attachment—  Pleading. 

Where  damages  for  wrongfully  causing  or 
procuring  the  issuance  of  a  writ  of  attachment 
by  means  of  a  false  and  fraudulent  affidavit  are 
sought  by  an  action  on  the  case,  and  not  by  ac- 


tion on  the  attachment  bond,  malice  and  want 
of  probable  cause  must  be  alleged;  and  hence 
a  complaint  alleging  merely  that  defendant's 
servant,  agent,  or  employe,  acting  within  the 
scope  of  bis  employment,  falsely  and  fraudu- 
lently made  an  affidavit  that  plaintiff  was  in- 
debted to  a  certain  party,  and  was  a  nonresi- 
dent of  the  state,  and  thereby  caused  or  pro- 
cured a  writ  of  attachment  to  be  issued  to 
plaintiff's  damage,  was  insufficient. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  SI  91,  92,  96;  Dec  Dig. 
I  47.*] 

Appeal  from  City  Court  of  Birmingham; 
John  H.  Miller,  Judge. 

Action  by  W.  H.  Lane  against  the  Alabama 
Penny  Savings  Bank  and  another  for  damag- 
es growing  out  of  an  attachment  proceeding. 
From  a  judgment  sustaining  demurrers  to 
the  complaint  plaintiff  appeals.  Affirmed. 

The  following  are  the  counts  of  the  com- 
plaint :  .  (3)  Plaintiff  claims  of  defendant 
the  sum  of  $3,000  damages,  for  that  on,  to 
wit,  the  14th  day  of  November,  1910,  the  serv- 
ant agent  or  employe  of  defendants,  while 
acting  within  the  line  or  scope  of  his  em- 
ployment falsely  made  an  affidavit  in  sub- 
stance, that  this  plaintiff  was  indebted  to 
the  National  Realty  Company,  and  that  this 
plaintiff  was  a  nonresident  of  the  state  of 
Alabama,  and  caused  or  procured  a  writ  of 
attachment  to  be  Issued  thereon  out  of  the 
circuit  court  of  Jefferson  county,  Ala.,  and, 
as  a  proximate  consequence  thereof,  plain- 
tiff avers  that  a  great  quantity  of  household 
goods  was  taken  from  him,  he  was  deprived 
of  the  use  of  same  for  a  long  time,  the  same 
were  wholly  lost  to  him,  and  he  was  caused 
to  lose  much  time,  and  was  put  to  great 
trouble,  expense,  and  Inconvenience  in  and 
about  his  efforts  to  recover  the  said  goods, 
all  to  his  damage,  etc.,  as  aforesaid.  (4) 
Exactly  similar  to  3,  except  the  words  "and 
fraudulently"  are  Inserted  between  the  words 
"falsely"  and  "made"  where  they  first  occur 
therein.  (6)  Similar  to  4,  except  that  it  is 
alleged  that  plaintiff  was  not  a  nonresident 
of  the  state  of  Alabama. 

Horace  G.  Wilkinson,  of  Birmingham,  for 
appellant  R.  L  Williams,  of  Birmingham, 
for  appellees. 

McCLELLAN,  J.  The  only  questions  pre- 
sented are  the  propriety  of  the  court's  action 
in  sustaining  demurrers  to  counts  3,  4,  and  5 
of  the  amended  complaint  The  best  of  these 
counts  avers,  at  most  the  wrongful  causing 
or  procuring  the  issuance  of  a  writ  of  attach- 
ment against  plaintiff's  property  as  the  re- 
sult of  a  false  and  fraudulent  affidavit  and 
the  allegation  of  damage  in  consequence. 
This  action  is  not  on  the  attachment  bond. 

In  order  to  sufficiently  assert  an  action 
on  the  case  for  a  wrong  inflicted  by  recourse 
to  legal  process  of  the  character  described  in 
the  complaint  these  conditions  must  be  aver- 
red  to  have  concurred  to. cause  the  damage 
claimed,  viz.,  malice  and  want  of  probable 


•For  othw  cases  mo  name  topic  and  mcUod  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  SeriM  *  Rep'r  Ind«xe» 

Digitized  by  Google 


Ala.)  BEYER  v.  BIRMINGHAM 


RT.,  LIGHT  &  POWER  CO. 


609 


cause.  Brown  v.  Master,  104  Ala.  464,  16 
South.  443;  Tucker  v.  Adams,  52  Ala.  264; 
Benson  v.  McCoy,  36  Ala.  710. 

The  cases  relied  on  by  appellant,  viz.,  Klrk- 
sey  v.  Jones,  7  Ala.  622,  Gilmer  v.  Wier,  8 
Ala.  72,  Seay  v.  Greenwood,  21  Ala.  491, 
were  pronouncements  immediately  affected 
by  the  statute  of  1837— a  statute  that  was 
subsequently  repealed.  The  case  of  Dickson 
v.  Bachelder,  21  Ala.  699-705,  appears  to 
have  been  an  action  on  the  attachment  bond. 

The  trial  court  followed  the  doctrine  of 
the  later  decisions,  which  were  not  control- 
led by  the  statute  of  1837 ;  and,  in  so  doing, 
committed  no  reversible  error  in  sustaining 
the  demurrers  to  the  counts  mentioned. 

The  judgment  is  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  SAYRE  and 
SOMERVILLE,  JJ.,  concur. 


NORTON  v.  ALLAIRE  WOODWOOD  &  CO. 

(Supreme  Court  of  Alabama.   Feb.  12,  1914.) 

1  Sales  (8  377*)— Contract— Bbeach— Com- 
plaint. 

Where  a  complaint  for  breach  of  a  con- 
tract of  sale,  after  averring  performance  on 
plaintiffs  part,  alleged  that  defendant  did  at- 
tempt to  repudiate  the  agreement  and  refused  to 
carry  it  into  effect,  to  plaintiff's  damage,  where- 
fore plaintiff  averred  that  the  sums  of  money 
claimed  with  interest  thereon  were  due  and  un- 
paid, it  sufficiently  charged  defendant's  breach 
of  contract  to  avoid  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ft  1092 ;   Dec.  Dig.  §  377.*] 

2.  Evidence  (8  373*)— Documents— Written 
Contract — Authentication. 

Where  a  witness  testi6ed  that  defendant 
attached  her  signature  to  the  written  unattested 
contract  sued  on,  by  her  own  hand,  it  was  suffi- 
ciently authenticated  to  be  admissible  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §8  1581-1586.  1590,  1592, 1593,  1610, 
1611 ;   Dec  Dig.  8  373.*] 

3  Appeal  and  Ebbob  (8  699*)— Instbuctions 

—Record — Review. 

An  objection  that  the  court  erred  in  refus- 
ing defendant's  request  for  a  general  charge, 
which  was  copied  in  the  transcript  with  a  nota- 
tion of  the  court's  refusal  thereof,  could  not  be 
reviewed  where  the  bill  of  exceptions  showed 
no  charges  given  or  refused. 

[EdL  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  2928-2930;  Dec.  Dig.  8 
699.*] ' 

Appeal  from  City  Court  of  Birmingham; 
C.  C.  Ne8mith,  Judge. 

Action  by  Allaire  Woodwood  &  Company 
against  Mrs.  E.  B.  Norton.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Z.  T.  Rudolph,  of  Birmingham,  for  appel- 
lant. Sterling  A.  Wood  and  Clement  R. 
Wood,  both  of  Birmingham,  for  appellee. 

SAYRE,  J.  [1]  Appellant  demurred  to 
count  7  of  the  complaint  on  the  ground  that 
it  failed  to  show  a  breach  of  the  contract 
alleged.   The  meaning,  in  short,  of  the  con- 


tract, which  is  set  out  in  the  count,  is  that 
plaintiff  would  ship  to  defendant  one  keg  of 
insect  powder  for  which  defendant  would 
pay  $36.  After  averring  performance  on 
Its  part,  plaintiff  averred  that  thereafter  de- 
fendant did  "attempt  to  repudiate  the  said 
agreement  and  refused  to  carry  the  same  in- 
to force  and  effect,  to  the  damage  of  the 
plaintiff  in  the  sums  aforesaid;  wherefore 
plaintiff  avers  that  the  said  sums  of  money 
(the  sums  claimed  in  the  fore  part  of  the 
count)  with  interest  thereon  are  now  due 
and  unpaid."  If  it  be  true  that  defendant's 
default  is  not  alleged  secundum  artem,  still 
we  hardly  see  how  plaintiff  could  have  any 
more  effectively  informed  the  common  un- 
derstanding that  defendant  had  failed  to 
pay  the  sum  agreed  upon.  The  count  is 
good,  and  those  cases  cited  by  appellant  (L. 
&  N.  R.  R.  Co.  v.  Williams,  113  Ala.  402,  21 
South.  938,  and  cases  there  cited)  which  hold 
that  this  court  will  not  do  the  vain  thing 
of  affirming  a  Judgment  rendered  upon  a 
complaint  which  does  not  state  a  cause  of 
action  are  without  application. 

[2]  Appellee's  witness  Hornor  testified  to 
the  effect  that  defendant  attached  her  signa- 
ture by  her  own  hand  to  the  paper  writing 
declared  upon  and  offered  in  evidence.  The 
writing,  which  was  unattested,  was  properly 
received  on  this  evidence  of  its  execution. 
The  authorities  cited  by  appellant  to  this 
point  do  not  appear  to  have  any  bearing  up- 
on the  question  raised  by  the  exception  to 
this  evidence. 

[3]  Charges  given  or  refused,  to  be  made 
the  subject  of  review,  must  be  shown  by  a 
bill  of  exceptions.  The  bill  in  this  case 
shows  no  charges,  and  for  this  reason  appel- 
lant's argument  in  reference  to  the  court's 
action  in  refusing  to  her  the  general 
charge  cannot  be  reviewed  notwithstanding 
the  charge,  with  the  court's  notation  of  re- 
fusal upon  it,  is  copied  Into  the  transcript. 
We  will  say,  however,  that  the  case  upon 
the  whole  seems  to  have  been  properly  sub- 
mitted to  the  decision  of  the  Jury,  and  the 
result  as  for  anything  appearing,  must  be 
allowed  to  stand. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


BEYER  v.  BIRMINGHAM  RY.,  LIGHT  & 
POWER  CO. 

(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

1.  Assault  and  Battery  (8  24*)— Assault 
on  Passenger— Self- Defense— Pleas. 
In  an  action  for  injuries  to  a  street  car 
passenger  by  being  assaulted  by  the  conductor, 
pleas  that  plaintiff  and  defendant's  servant 
were  engaged  in  a  difficulty,  as  to  which  the 
servant  was  without  fault,  and  that  he  attempt- 
ed to  repel  and  prevent  an  attack  on  him,  us- 
ing no  more  force  than  was  reasonably  neces- 
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»ary,  stated  the  essential  elements  of  self- 
defense  and  were  not  demurrable. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  H  25-31,  85  ;  Dec.  Dig.  f 
24.*] 

2.  Assault  and  Battbbt  (g  26*)  —  Shut- 
Dk  fe  n  be 

Where  an  alleged  self-defender  was  not  in 
fact  being  assaulted  when  he  struck  plaintiff, 
the  burden  was  on  him  to  show  that  he  had 
reasonable  grounds  for  apprehending  a  present 
assault,  and  his  honest  belief  therein. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  36;  Dec  Dig.  f  26.*] 

8.  ASSAULT  AND  BATTERY  (§  13*)— ACTION  TOB 

Damages — Selt-Deitensb. 

The  peculiar  doctrines  of  the  criminal  law 
with  reference  to  a  plea  of  self-defense  in  cases 
of  homicide  or  assault  with  intent  to  kill  are 
not  applicable  to  a  civil  action  for  nonfelonious 
assaults,  being  founded  on  the  idea  that  a  man 
shall  flee  rather  than  take  the  life  of  another. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  I  11 ;  Dec  Dig.  |  13.*] 

4.  Assault  and  Battebt  (J  18*)  —  Self- 
defense— Duty  to  Retbeat. 

For  the  purposes  of  self-defense  which 
stops  short  of  killing  or  attempting  to  kill,  there 
is  no  duty  to  retreat  and  hence  apprehension 
of  serious  bodily  harm  is  not  an  essential  ele- 
ment thereof. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  1 11 ;  Dec  Dig.  §  13.*] 

5.  Carriers  (|  321*)— Passengers— Assault 
by  Conduotob— Misleading  Inbtbuctions. 

In  an  action  for  injuries  to  a  street  car 
passenger  by  being  assaulted  by  the  conductor, 
requests  to  charge  that  if  plaintiff  was  between 
the  gates  of  the  car  when  he  was  struck  by  the 
conductor  he  was  yet  a  passenger,  and  the  rela- 
tionship of  carrier  and  passenger  had  not  ceased, 
and  that  the  relation  of  carrier  and  passenger 
existed  until  plaintiff  passed  from  the  gates 
of  the  car,  were  calculated  to  mislead  the  jury 
and  were  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |f  1247.  1326-1336,  1343;  Dec  Dig. 
I  321.*] 

McClellan,  J.,  dissenting  in  part. 

Appeal  from  City  Court  of  Birmingham; 
Charles  W.  Ferguson,  Judge. 

Action  by  Lee  Beyer  against  the  Birming- 
ham Railway,  Light  &  Power  Company  for 
damages  for  assault  and  battery.  Judgment 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

The  complaint  is  based  on  the  fact  that 
plaintiff  was  a  passenger,  and  that  while  a 
passenger  the  conductor,  agent  of  defendant 
while  in  the  exercise  or  duty  of  his  employ- 
ment struck  plaintiff  with  a  pistol  or  other 
heavy  instrument,  Inflicting  the  injuries  com- 
plained of. 

The  following  are  the  pleas  referred  to: 
(2)  "For  further  plea  in  answer  to  each  count 
of  the  complaint  separately  and  severally,  de- 
fendant says  that  on  the  occasion  com- 
plained of  by  plaintiff,  plaintiff  and  defend- 
ant's said  conductor  were  engaged  in  a  dif- 
ficulty ;  that  defendant's  said  conductor  was 
without  fault  in  bringing  on  the  difficulty; 
and  that  acting  on  and  under  a  bona  fide  be- 
lief that  he  was  in  dancer  of  serious  bodily 
barm  from  plaintiff,  defendant's  said  con- 


ductor attempted  to  repel  or  prevent  an  at- 
tack on  him  then  being  made  by  plaintiff,  us- 
ing no  more  force  than  was  reasonably  neces- 
sary therefor,  and,  unless  this  was  wrong, 
defendant  says  that  it  is  not  guilty  of  the 
wrongs  and  grievances  alleged."  (3)  "To 
each  count  severally  and  separately  defend- 
ant says  that  on  the  occasion  complained  of 
therein  by  plaintiff,  plaintiff  and  its  said  con- 
ductor on  the  car  were  engaged  in  a  difficul- 
ty; that  said  conductor  was  free  from  fault 
in  bringing  on  said  difficulty ;  that  said  con- 
ductor was  in  danger  of  serious  bodily  harm 
from  plaintiff,  and  thereupon  said  conductor 
attempted  to  repel  plaintiff's  attack,  using 
no  more  force  than  was  reasonably  necessary 
therefor,  and,  unless  this  was  wrong,  defend- 
ant is  not  guilty  of  the  wrongs  complained 
of." 

The  following  charges  were  refused  to  de- 
fendant: (A)  "Gentlemen  of  the  jury,  I  charge 
yon  that  If  plaintiff  was  between  the  gates 
of  the  car  when  he  was  struck  by  the  agent 
of  defendant  if  he  was  struck  by  him,  he  was 
yet  a  passenger,  and  the  relationship  of  car- 
rier and  passenger  had  not  ceased."  (B)  "I 
charge  you  that  the  relation  of  carrier  and 
passenger  existed  between  plaintiff  and  de- 
fendant until  plaintiff  passed  from  the  gates 
of  the  car." 

Arthur  L.  Brown,  of  Birmingham,  for  ap- 
pellant Tillman,  Bradley  &  Morrow  and  L 
C.  Leadbeater,  all  of  Birmingham,  for  appel- 
lee. 

SOMERVILLE,  J.  [1]  Pleas  2  and  3  as- 
sert that  plaintiff  and  defendant's  servant 
were  engaged  in  a  difficulty,  as  to  which  said 
servant  was  without  fault  and  that  the  lat- 
ter attempted  to  repel  or  prevent  an  attack 
on  him,  using  no  more  force  than  was  reason- 
ably necessary.  We  think  these  pleas  state 
the  essential  elements  of  self-defense,  and 
were  therefore  not  subject  to  the  demurrers 
interposed. 

[2]  Where  the  proof  is  that  the  alleged 
self -defender  was  not  in  fact  being  assaulted, 
it  Is,  of  course,  necessary  for  him  to  show 
that  he  had  reasonable  grounds  for  appre- 
hending a  present  assault  and  his  honest  be- 
lief therein.  Under  the  pleadings  here  exhib- 
ited, that  question  was  one  of  evidence 
merely. 

[3]  The  peculiar  doctrines  of  the  criminal 
law  with  respect  to  the  maintenance  of  a 
plea  of  self-defense  in  cases  of  homicide  or 
assault  with  intent  to  kill  are  not  applicable 
to  nonfelonious  assaults,  but  are  founded  up- 
on the  humanitarian  idea  that  "when  it 
comes  to  a  question  whether  one  man  shall 
flee  or  another  man  shall  live,  the  law  de- 
cides that  the  former  shall  flee  rather  than 
the  latter  shall  die."  Elland  v.  State,  52 
Ala.  322,  332 ;  Sullivan  v.  State,  102  Ala.  135, 
143.  15  South.  264,  48  Am.  St  Rep.  22 ;  Sto- 
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ball  v.  State,  116  Ala.  484,  460,  23  South.  162 ; 
Hereon  v.  State,  12  Ala.  149. 

[4]  The  imminence  or  apprehension  of 
"serious  bodily  harm"  about  to  be  inflicted 
1b  an  indispensable  element  of  defense  to  him 
who  would  excuse  a  homicide,  or  an  attempt 
to  commit  one,  This  is  so  because,  as  mat- 
ter of  law,  the  killing  of  an  assailant,  with- 
out such  peril,  is  excessive  self-defense,  and 
is  such  an  abuse  of  the  right  as  to  prevent 
Its  valid  assertion.  For  the  purposes  of  self- 
defense  which  stops  short  of  killing  or  at- 
tempting to  Mil,  there  Is  no  duty  to  retreat, 
and  no  need  for  the  apprehension  of  serious 
bodily  harm;  and  it  is  for  the  jury  to  deter- 
mine in  each  case  whether  the  defendant's 
counter  assault  was  protective  and  Justifia- 
ble, or  retaliatory  and  unlawful.  B.  R.  ft  E. 
Co.  v.  Baird,  130  Ala.  834,  352,  30  South.  456, 
54  L.  R.  A.  752,  89  Am.  St  Rep.  43. 

[I]  Charges  A  and  B  were,  under  the  evi- 
dence, well  calculated  to  mislead  the  Jury,  if, 
indeed,  they  did  not  actually  invade  their 
province.  There  was  no  error  in  their  re- 
fusal. 

The  Judgment  will  be  affirmed. 
Affirmed. 

ANDERSON,  O.  J.,  and  MAYFIELD, 
SATRE,  DE  GRAFFENRIED,  and  GARD- 
NER, JJ.,  cdncur. 

McCLELLAN,  X,  holds  that  the  pleas  were 
subject  to  the  demurrers,  and  he  dissents  on 
that  proposition. 


WADE  v.  GILMER. 
(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

1.  Ejectment  (f  81*)  —  Disclaims  —  Judg- 
ment. 

Where,  in  ejectment,  defendant  filed  a 
plea  disclaiming  possession  of  the  premises 
sued  for,  and  suggesting  that  the  suit  arose  over 
a  disputed  boundary  line,  plaintiff  at  his  election 
was  entitled  to  take  judgment  on  the  plea ;  but, 
having  joined  issue  thereon  instead  of  con- 
testing the  disclaimer,  the  issue  on  that  feature 
of  the  plea  presented  only  the  question  of  de- 
fendant s  possession  vel  non. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  220,  221;  Dec.  Dig.  §  81.*] 

2.  Ejectment  (I  71*) — Disclaimer — Effect. 

Where,  in  ejectment,  defendant  filed  a  plea 
disclaiming  possession  and  suggesting  that  the 
suit  arose  over  a  disputed  boundary  line,  such 
plea  constituted  an  admission  of  plaintiffs  title 
with  a  denial  of  defendant's  possession,  and  no 
question  of  title  was  litigable. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §|  193-196;  Dec.  Dig.  f  71.*] 

3.  Ejectment  (§  123*)— Disclaimer— Success- 
ful Contest. 

The  only  effect  of  successfully  contesting 
a  disclaimer  in  ejectment  is  to  impose  costs 
and  damages  on  the  unsuccessful  disclaimant. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  If  431-485;  Dec.  Dig.  f  123.*] 

4.  Ejectment  (|  81*)— Boundary  Line— De- 
termination—Statutes. 

Code  1907,  fi  3843,  provides  that  defendant 
in  ejectment  may  disclaim  possession  and  on 


such  disclaimer  plaintiff  may  take  issue,  and, 
if  the  issue  is  found  against  him,  he  shall  be 
entitled  to  judgment,  but  defendant  in  his  dis- 
claimer may  suggest  that  the  suit  arises  over 
a  disputed  boundary  line,  and  thereupon  the 
court  shall  make  up  an  issue  and  submit  to  a 

Jury  the  question  of  the  true  location  of  the 
Ine,  and  shall  render  judgment  accordingly  and 
order  the  sheriff  to  establish  and  mark  the  true 
line,  etc  Held,  that  where,  in  connection  with 
defendant's  disclaimer,  he  suggests  that  the  real 
subject  of  controversy  is  a  dispute  as  to  the 
true  location  of  a  boundary  line,  the  only  litiga- 
ble question  is  what  is  the  true  location  of  such 
line,  or  the  place  where  the  boundary  line  lies. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  220,  221;  Dec.  Dig.  f  81.*] 

5.  Boundaries  (|  42*)— Disputed  Boundary 

Li  ne— Verdict. 

On  an  issue  as  to  the  location  of  a  disput- 
ed boundary  line  in  ejectment,  the  jury  found 
for  plaintiff  the  land  sued  for  and  established 
the  ^*B.  G.  McCIellan  survey  as  the  true  line 
of  the  N.  EL  %  of  N.  W.  section  (10) 
ten,  township  (13)  thirteen,  range  (10)  ten 
east."  Held,  that  such  verdict  by  simply  re- 
ferring to  a  survey  left  the  matter  at  large  and 
did  not  specify  the  location  of  the  true  line  so 
that  it  could  be  marked  by  an  officer,  and  was 
therefore  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  |  208;  Dec.  Dig.  f  42.*] 

Appeal  from  City  Court  of  Anniston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Ejectment  by  L.  A.  Gilmer  against  M.  L. 
Wade.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  remanded. 

Tate  &  Arnold  and  Blackwell  &  Agee,  all  of 
Anniston,  for  appellant  Knox,  Acker,  Dix- 
on &  Stere,  of  Anniston,  for  appellee. 

McCLELLAN,  J.  A  succinct  statement  of 
the  progress  and  posture  of  the  pleading  in 
this  matter  will  disclose  the  narrow  issue 
made  for  the  trial.  On  August  21, 1911,  Gil- 
mer (appellee)  filed  a  complaint  in  statutory 
ejectment  against  Wade  (appellant)  to  recov- 
er 40  acres  of  land  therein  described.  On 
October  4,  191L  Wade  filed  to  the  complaint 
two  "pleas."  The  first  appears  to  have  been 
disclaimer  of  all  of  the  land  sued  for  except 
a  fraction  thereof  particularly  described  in 
the  first  "plea."  The  second  "plea"  was,  in 
substance,  the  statute  of  limitations  as  to 
part  (described  therein)  of  the  land  sued  for, 
with  disclaimer  as  to  the  remainder  thereof. 
On  March  19,  1912,  defendant  filed  the  fol- 
lowing in  the  cause:  "Now  comes  the  defend- 
ant and  by  leave  of  the  court  files  additional 
plea  as  follows:  Third,  that  he  disclaims  pos- 
session of  the  premises  sued  for,  and  sug- 
gests to  the  court  that  the  suit  arises  over  a 
disputed  boundary  line."  On  September  14, 
1912,  following  an  allowed  amendment  of  the 
complaint  the  defendant  withdrew  "his  pleas 
1  and  2."  On  September  24,  1912,  a  minute 
entry  recites  that  defendant  by  leave  of  the 
court,  withdrew  "all  his  pleas  except  plea 
of  disclaimer  last  filed"— meaning  that  filed 
March  19, 1912.  The  Judgment  entry,  of  Sep- 
tember 28,  1912,  recites:  "Came  the  parties 
by  attorneys,  and  issue  being  joined  upon 
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the  defendant's  third  plea  filed  the  19th  day 
of  March,  1912,  thereupon  came  a  jury,"  etc 

[1-3]  It  thus  appears  that,  Instead  of  tak- 
ing judgment  upon  the  complete  disclaimer 
asserted  In  the  first  clause  of  the  third  plea, 
as  the  plaintiff  might  have  done  (Torrey  v. 
Forbes,  94  Ala.  135,  10  South.  320),  the  plain- 
tiff elected,  by  his  joinder  in  issue  on  the 
third  plea,  to  contest  the  disclaimer.  There- 
upon, on  this  feature  of  the  plea — the  first 
stated  therein — the  issue  thus  made  present- 
ed the  question  of  defendant's  possession  vel 
non  of  the  land  sued  for  and  nothing  more. 
McQueen  v.  Lampley,  74  Ala.  408,  410;  Tor. 
rey  v.  Forbes,  supra;  Bertfsteln  v.  Humes,  60 
Ala.  682,  31  Am.  Rep.  52.  The  plea  of  dis- 
claimer Is  "an  admission  of  plaintiff's  title, 
with  denial  of  defendant's  possession."  Au- 
thorities supra.  Under  such  a  plea  no  ques- 
tion of  title  as  to  lands  so  disclaimed  is  liti- 
gable.  Authorities  supra.  The  necessary  ef- 
fect of  a  joinder  in  issue  upon  a  plea  of  dis- 
claimer is  for  the  pleader  to  affirm  no  pos- 
session of  the  lands  as  to  which  he  disclaims 
and  for  the  plaintiff  to,  in  effect,  affirm  the 
defendant's  possession.  The  only  effect  of 
successfully  contesting  a  disclaimer  is  to  im- 
pose costs  and  damages  upon  the  unsuccess- 
ful disclaimer.  So,  on  the  first  branch  of 
the  third  plea  the  issue  of  possession  vel  non 
was  raised.   Code,  §  3843. 

[4]  It  is  apparent  that  the  pleader's  inten- 
tion was  to  avail  of  the  statutory  provision 
in  Code,  §  3843,  for  the  determination  of  the 
"true  location"  of  a  disputed  boundary  line. 
The  statute,  new  in  the  particular  Just  stat- 
ed to  the  Code  of  1907,  reads  as  follows: 
"The  defendant  may,  in  an  action  of  eject- 
ment, or  in  an  action  in  the  nature  of  eject- 
ment, disclaim  possession  of  the  premises 
sued  for,  in  whole  or  in  part,  and  upon  such 
disclaimer,  the  plaintiff  may  take  issue;  and, 
if  the  issue  be  found  for  him,  he  is  entitled  to 
judgment  as  if  the  defendant  had,  in  an  action 
of  ejectment,  entered  into  the  consent  rule, 
confessing  possession  as  well  as  lease,  entry 
and  ouster-,  or,  in  an  action  In  the  nature  of 
an  action  of  ejectment,  had  pleaded  'not 
guilty,'  admitting  possession.  The  defend- 
ant in  his  disclaimer  may  suggest  to  the 
court  that  the  suit  arises  over  a  disputed 
boundary  line,  and  thereupon  the  court  shall 
make  up  an  issue  and  submit  to  the  jury  the 
question  of  the  true  location  of  the  line,  and 
shall  render  judgment  accordingly  and  order 
the  sheriff  to  establish  and  mark  the  true 
line,  found  by  the  Jury,  and  in  such  case,  ap- 
portion the  costs  justly  and  equitably."  It 
is  manifest  from  the  statute  that,  if  the 
plaintiff  does  not  elect  to  contest  the  dis- 
claimer, the  filing  of  the  disclaimer  with  the 
suggestion  that  the  real  subject  of  controver- 
sy is  a  dispute  as  to  the  true  location  of  the 
boundary  line,  the  only  litigable  question  is: 
What  is  the  true  location  of  such  line?  Nei- 
ther title  nor  possession,  adverse  or  other- 
wise, can  be  involved  In  the  issue.  It  is  pure- 
ly and  solely  an  issue  of  place  whereat  the 


true  line  lies.  But  here  we  have  the  added 
factor,  created  by  plaintiff's  joinder  in  issue 
upon  the  plea  of  disclaimer,  of  possession  vel 
non  of  the  defendant. 

[§]  The  verdict  of  the  jury,  set  out  in  the 
judgment  entry,  was  as  follows:  "We,  the 
jury,  find  for  the  plaintiff  the  land  sued  for, 
and  establish  the  B.  O.  McClellan  survey  as 
the  true  line  of  the  N.  E.  %  of  N.  W.  sec- 
tion (10)  ten,  township  (13)  thirteen,  range 
(10)  ten  east,  and  assess  no  damages  or 
rents."  Continuing,  the  judgment  is :  "It  is 
therefore  considered  by  the  court  that  the  Is- 
sues are  in  favor  of  the  plaintiff,  and  that  the 
plaintiff  have  and  recover  of  the  defendant 
the  land  sued  for,  to  wit,  •  •  *  for  which 
let  a  writ  of  possession  issue.  It  is  further 
ordered  and  adjudged  by  the  court  that  the 
B.  G.  McClellan  survey  of  the  N.  E.  U  of 
the  N.  W.  %  of  section  ten  *  *  *  be  and 
the  same  is  hereby  fixed  as  the  true  line, 
and  the  sheriff  is  ordered  to  establish  and 
mark  the  true  line  found  by  the  Jury.  It  is 
further  ordered  and  adjudged  by  the  court 
that  the  plaintiff  have  and  recover  of  the 
defendant  the  costs  in  this  behalf  expended, 
for  which  let  execution  issue." 

The  Kentucky  court,  in  Foreman  v.  Red- 
man, 5  S.  W.  556,  had  before  it  a  very  sim- 
ilar verdict  and  question  to  that  here  pre- 
sented. That  court  held  that  the  verdict  was 
too  indefinite  to  afford  a  sufficient  guide  t.» 
the  sheriff  in  the  premises,  and  reversed  the 
judgment,  with  directions  to  make  the  judg- 
ment more  specific,  if  it  could  be  done  from 
the  survey. 

This  court,  in  Alexander  v.  Wheeler,  69 
Ala.  332,  342,  considered  the  sufficiency  in 
point  of  definiteness  of  a  verdict  in  an  ac- 
tion of  ejectment — a  verdict  that  undertook 
to  find  for  the  plaintiff  for  certain  lands. 
While  not  In  immediate  point  here,  where 
the  inquiry  in  this  respect  is  not  one  of  area 
but  of  the  location  of  a  line,  we  think  it 
strongly  persuasive  to  the  conclusion  that  the 
verdict,  in  this  particular,  is  so  uncertain  as 
to  be  at  least  erroneous,  if  not  wholly  void. 
In  this  instance,  the  rule  with  respect  to  gen- 
eral verdicts  cannot  afford  aid.  The  pro- 
ceeding for  the  determination  of  the  location 
of  a  true  boundary  line  is  special  in  nature. 
The  solution  of  the  issue,  when  properly 
made  under  the  direction  of  the  court  by  hav- 
ing each  litigant  formally  affirm  that  a  par- 
ticularly described  line  is  the  true  line,  can 
only  be  attained  by  a  finding  of  the  true 
line,  giving  in  the  verdict  such  data  for  In-  , 
eating  it  as  that  the  sheriff  may  "establish 
and  mark"  the  true  line  so  found.  This  ver-  i 
diet  refers  to  no  mouument  or  barrier  or 
course  or  direction.  It  undertook  to  define 
the  true  line  as  found  by  reference  to  a  cer- 
tain survey  by  a  certain  surveyor.  Manifest- 
ly, that  left  the  matter  at  large.  It  should 
have  been  written  in  the  verdict  where  the 
true  line  was  to  be  marked  by  the  officer. 
The  result  is  there  is  no  verdict  definitely  lo- 
cating the  true  line;  ana,  in  consequence, 
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the  judgment  Is,  If  not  void,  at  least  affected 
with  error  requiring  Its  reversal.  We  can- 
not, under  our  practice,  take  the  hopeful  lib- 
erty the  Kentucky  court  did  In  Foreman  v. 
Redman,  supra,  by  directing  the  trial  court 
to  perfect  the  Judgment  by  the  ascertainment 
of  the  surveyor's  line  mentioned  In  the  ver- 
dict. We  have  no  recognized  practice  here 
whereby  such  a  verdict  may  be  amended  or 
supplemented  by  the  action  of  the  court  prop- 
er. The  verdict  is  no  sufficient  verdict  upon 
a  special  issue  submitted  to  the  Jury. 

The  matter  of  the  Imposition  of  the  costs 
on  the  contest  of  the  issue  of  location  of  the 
true  line  and  of  establishing  and  marking 
the  line  so  ascertained  is  committed  by  the 
statute  to  the  sound  discretion  of  the  court 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  MAYFIELD, 
SAYRE,  SOMERVILLE,  DE  GRAFFEN- 
RIED,  and  GARDNER,  JJ.,  concur. 


DOTHAN  NAT.  BANK  v.  ENTERPRISE 
LUMBER  CO. 
(Supreme  Court  of  Alabama.    Feb.  5,  1914.) 

Interpleader  (|  12*)  —  Intermeddling  bt 

Debtor— Right  to  Relief. 

Where  funds  subscribed  by  various  indi- 
viduals, including  the  officers  of  a  bank,  are 
deposited  in  the  bank  to  be  paid  a  corporation 
on  the  completion  of  a  contract,  and  a  contro- 
versy arises  among  the  subscribers,  including 
such  bank  officers  as  individuals,  questioning 
the  corporation's  completion  of  the  contract  en- 
titling it  to  the  funds,  such  act  of  the  officers 
as  individuals  is  not  such  an  intermeddling  by 
the  bank  as  precludes  it  from  maintaining  in- 
terpleader to  determine  the  rights  of  the  claim- 
ants to  the  funds. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Dec.  Dig.  |  12.*] 

Appeal  from  Chancery  Court,  Houston 
County;  L.  D.  Gardner,  Chancellor. 

Bill  by  the  Do  than  National  Bank  against 
the  Enterprise  Lumber  Company  and  others 
for  an  interpleader  to  determine  to  whom 
certain  funds  on  deposit  therein  belonged. 
From  a  decree  denying  relief,  complainant 
appeals.  Reversed. 

A.  E.  Pace,  of  Dothan,  for  appellant  A. 
B.  Foster,  of  Troy,  and  Phares  Coleman,  of 
Birmingham,  for  appellee. 

DE  GRAFFENRIED,  J.  Most  of  the  ques- 
tions Involved  in  this  appeal  were  disposed 
of.  by  this  court  in  the  case  of  Enterprise 
Lumber  Co.  et  al.  v.  First  National  Bank  of 
Dothan,  61  South.  ©30.  The  general  facts  in 
the  instant  case  and  those  in  the  above-cited 
case  are  identical,  and  this  opinion,  to  be 
understood,  must  be  read  in  connection  with 
the  opinion  which  was  handed  down  by  this 
court  in  the  case  above  cited. 

In  the  Instant  case  the  learned  chancellor 
refused  to  grant  the  relief  prayed  for  by  the 
Dothan  National  Bank,  because,  in  his  opin- 


ion, the  said  bank  did  not  occupy  that  posi- 
tion of  neutrality  which  the  stakeholder  of  a 
fund  must  occupy,  between  Its  claimants,  to 
Justify  a  bill  of  interpleader  by  such  stake- 
holder. 

[1]  The  facts,  speaking  generally,  are  that 
a  large  number  of  the  citizens  of  Dothan 
and  its  vicinity  were  subscribers  to  a  fund 
which  was  to  be  paid  to  the  Enterprise  Lum- 
ber Company  by  the  Dothan  National  Bank 
upon  the  happening  of  certain  contingencies. 
The  fund  was  to  be  kept  on  deposit  in  the 
Dothan  National  Bank  until  the  happening 
of  these  contingencies,,  and  then  the  fund 
was  to  be  paid  by  the  Dothan  National  Bank 
to  the  Enterprise  Lumber  Company.  These 
matters  were  all  shown  by  writings,  and  these 
writings  showed  the  name  of  each  subscrib- 
er and  the  amount  of  his  subscription  to  the 
fund.  The  inducement  to  the  subscriptions 
was  a  public  Improvement — the  building  of 
a  sawmill  at  Dothan,  and  the  completion  of 
a  railroad  from  Dothan  "to  some  deep  water 
harbor  on  the  Gulf  of  Mexico"— which,  it 
was  presumed,  would  prove  of  material  bene- 
fit to  the  citizens  of  Dothan  and  its  vicinity. 
Among  the  subscribers  to  this  fund  was  Mr. 
Falrcloth,  the  president  of  the  Dothan  Na- 
tional Bank,  Mr.  Crawford,  the  cashier  of 
said  bank,  and  the  attorney  of  the  bank.  In 
making  these  subscriptions,  these  parties 
were  acting,  not  for  the  bank  or  as  officers 
of  the  bank,  but  for  themselves  as  individ- 
uals. 

Finally  the  time  arrived  when  the  Enter- 
prise Lumber  Company  claimed  that  it  was, 
under  the  terms  of  the  written  agreement 
under  which  the  fund  was  subscribed,  en- 
titled to  the  fund.  Some  of  the  subscribers 
to  the  fund — among  them  said  Falrcloth, 
Crawford,  and  said  attorney— claimed  that 
the  lumber  company  had  not  compiled  with 
said  contract,  and  notified  the  Dothan  Na- 
tional Bank  not  to  pay  over  to  said  lumber 
company  the  amounts  subscribed  by  them. 
The  matter  seems  to  have  become  a  subject 
of  discussion  on  the  streets  of  Dothan,  and 
we  take  it  that  the  evidence  discloses  that 
Falrcloth,  Crawford,  and  the  said  attorney 
stated  to  several  subscribers  to  the  fund 
that,  In  their  opinion,  the  lumber  company 
had  not  complied  with  its  contract;  that 
they  Intended  to  notify  the  bank  not  to  pay 
over  the  money  subscribed  by  them ;  and 
it  may  be  that  each  of  these  parties  went  so 
far  as  to  request  some  of  the  subscribers  to 
Join  them  In  their  efforts  to  defeat  the  claim 
of  the  lumber  company  to  said  subscriptions. 
There  is,  however,  no  evidence  tending  to 
show  that  the  Dothan  National  Bank — the 
corporation  with  which  these  parties  were 
connected  as  officers — authorized  them,  in 
what  they  said  and  did,  to  act  for  or  on  be- 
half of  the  bank.  We  do  not  think  that,  as 
the  evidence  shows  beyond  doubt  that  these 
gentlemen— officers  of  the  bank  as  already 
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stated — were  subscriber*  to  this  fund,  what 
they  did  in  and  about  those  subscriptions 
can  be  visited  upon  the  bank  as  an  act  of 
the  bank.  When  they  made  their  subscrip- 
tions, they  made  them  as  private  individ- 
uals, and  not  for  the  bank,  and  we  think 
that  it  is  equally  clear  that,  when  they 
stated  to  other  subscribers  that,  in  their 
opinion,  the  lumber  company  had  not  com- 
plied with  its  contract  and  was  therefore 
not  entitled  to  collect  from  the  subscribers 
the  amount  of  their  subscriptions,  they  were 
acting  Just  as  other  subscribers  were  act- 
ing, viz.,  as  private  individuals.  Certainly 
there  is  no  evidence  that  these  gentlemen 
were  authorized  by  the  bank  to  make  the 
above  statements,  and,  as  they  were  subscrib- 
ers to  the  fund,  we  do  not  think  that  their 
acts  can  be  visited  upon  the  bank  as  being 
among  their  implied  powers.  Montgomery 
Bank  &  Trust  Co.  v.  Walker,  61  South.  961; 
First  National  Bank  of  Birmingham  v.  First 
National  Bank  of  Newport,  116  Ala.  621,  22 
South.  976;  Wynn  v.  Tallapoosa  Bank,  168 
Ala.  469,  63  South.  228. 

It  must  be  remembered  that,  when  sub- 
scriptions like  those  under  consideration  are 
made,  each  subscriber  expects  to  derive  a 
benefit  therefrom  through  the  improvement 
of  the  community  in  which  he  lives,  and  that 
therefore  each  subscriber  has  a  personal  in- 
terest in  the  completion  of  the  work  which 
called  forth  his  subscription.  If,  therefore, 
the  lumber  company  had  not,  when  it  de- 
manded the  money  subscribed,  entitled  itself 
to  the  payment  of  that  money,  then  each  sub- 
scriber to  the  fund,  in  order  that  the  lumber 
company  might  be  forced  to  comply  with 
its  contract,  was,  to  a  certain  extent,  inter- 
ested in  the  question  as  to  whether  any  sub- 
scriber should  pay  the  money  subscribed  by 
him  before  the  contract  was  complied  with 
by  the  lumber  company;  and  for  that  reason 
if,  in  truth,  the  lumber  company  had  not 
complied  with  its  contract  when  it  demanded 
the  money  of  the  bank,  no  bona  flde  subscrib- 
er, acting  under  the  bona  flde  belief  that  the 
contract  had  not  been  complied  with,  can 
truthfully  be  said  to  have  been  an  lntermed- 
dler,  if  he  requested  other  subscribers  not 
to  pay  their  subscriptions,  upon  the  ground 
that  the  contract  had  not  been  complied 
with.  Each  subscriber,  in  all  such  cases,  acts 
upon  the  assumption  that  no  subscriptions 
will  be  paid  until  the  contemplated  improve- 
ment is  completed  in  accordance  with  the 
terms  of  the  subscription.  It  would  seem 
therefore  that  upon  the  best  of  reasons  the 
acts  of  the  officers  of  the  said  bank  should 
not  be  visited  upon  the  bank  as  acts  of  the 
bank. 

It  may  be  that  the  lumber  company  is, 
under  the  terms  of  its  contract,  entitled  to 
every  dollar  which  is  held  on  deposit  by 
the  Dothan  National  Bank  under  the  sub- 
scription agreement,  but,  for  the  reasons 


above  set  forth,  as  well  aa  for  the  reasons 
set  forth  in  Enterprise  Lumber  Co.  v.  First 
National  Bank  of  Dothan,  supra,  we  are  of 
the  opinion  that  the  appellant  is  entitled,  un- 
der the  evidence  in  this  case,  to  maintain  its 
bill  of  interpleader,  and  to  have  the  rights 
of  the  various  claimants  to  said  fund  settled 
by  the  chancery  court 
Reversed  and  remanded. 

ANDERSON,  a  Jn  and  MAYFIELD  and 
SAYRB,  JJ.,  concur. 


ADDINGTON  v.  AMERICAN  CASTING  CO. 
(Supreme  Court  of  Alabama.   Feb.  6, 1914.) 

1.  Master  and  Servant  (f  302*>— Injuries 
to  Third  Persons. 

The  primary  test  to  determine  the  master's 
liability  for  the  act  of  his  servant  is  whether 
the  act  was  within  the  scope  of  his  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  1217-1221,  1225,  1229; 
Dec  Dig.  |  302.*] 

2.  Master  and  Servant  (|  329*)— Injuries 
to  Third  Persons— Pleading. 

A  complaint  alleging  that  defendant's  serv- 
ant, operating  a  wagon  and  team,  negligently 
propelled  the  same  against  plaintiff's  boggy,  and 
that  plaintiff's  injury  was  caused  by  reason  of 
the  negligence  of  defendant  in  selecting,  as  a 
driver  of  said  wagon  and  team,  an  incompetent 
servant,  is  demurrable  for  failure  to  allege  that 
the  servant  was  acting  within  the  scope  of  his 
employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1268,  1269;  Dec.  Dig  5 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; C.  B.  Smith,  Judge. 

Action  by  J.  L.  Addington  against  the 
American  Casting  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Gaston  &  Pettus,  of  Birmingham,  for  ap- 
pellant Tillman,  Bradley  &  Morrow,  of 
Birmingham,  for  appellee. 

GARDNER,  J.  Appellant  brought  suit  in 
the  circuit  court  of  Jefferson  county  against 
appellee,  for  damages,  which  resulted  in  ver- 
dict and  judgment  for  the  defendant  The 
appeal  is  on  the  record,  no  bill  of  exceptions 
appearing,  and  there  is  but  one  assignment  of 
error,  which  is  as  follows:  "The  court  be- 
low erred  to  the  great  prejudice  and  Injury 
of  appellant  in  sustaining  appellee's  demur- 
rer to  count  8  of  complaint"  This  count 
3  is  copied  In  brief  of  counsel  for  appellant 
together  with  the  assignment  of  demurrer 
thereto,  as  follows:  "Plaintiff  claims  of  the 
defendant  $10,000  as  damages  for  this:  That 
heretofore,  on,  to  wit  the  16th  day  of  June, 
1910,  defendant  was  engaged  in  the  following 
business  in  Jefferson  County,  Alabama,  viz., 
the  operation  of  a  casting  plant  and  used  in 
connection  therewith  a  certain  wagon  and 
team;  and  plaintiff  avers  that  on,  to  wit 
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the  said  date,  he  was  lawfully  In  a  buggy, 
and,  while  there,  defendant's  servant  or 
agent,  operating  its  wagon  and  team,  neg- 
ligently propelled  the  same  upon  or  against 
the  plaintiff's  buggy,  thereby  Inflicting  upon 
the  plaintiff  the  wounds  and  injuries  and 
damage  set  out  in  the  first  count  of  this  com- 
plaint; and  plaintiff  avers  that  his  said 
wounds  and  injuries  and  damage  were  caus- 
ed by  reason  of  the  negligence  of  the  defend- 
ant in  selecting,  as  a  driver  of  said  wagon 
and  team,  a  careless,  incompetent,  and  unfit 
servant  The  demurrers  interposed  were  as 
follows:  (1)  For  that  the  averment  of  said 
count  is  vague,  uncertain,  and  indefinite.  (2) 
For  that  it  does  not  appear  with  sufficient 
certainty  what  duty  the  defendant  owed  to 
the  plaintiff.  (8)  For  that  it  does  not  appear 
therefrom,  with  sufficient  certainty,  wherein 
or  how  the  defendant  violated  any  duty 
which  it  owed  to  the  plaintiff.  (4)  It  does 
not  show  that  the  servant  or  agent  was  act- 
ing within  the  line  or  scope  of  his  employ- 
ment. (6)  It  does  not  show  that  defendant 
violated  any  duty  it  owed  plaintiff.  (6)  It 
does  not  show  that  defendant  negligently 
selected  a  careless,  incompetent,  and  unfit 
servant." 

It  is  thus  seen  that  this  count  seeks  re- 
covery upon  common-law  liability  of  the  mas- 
ter for  the  employment  of  an  incompetent 
and  unfit  servant  One  of  the  assignments  of 
demurrer  takes  the  point  that  the  count  fails 
to  show  the  servant  or  agent  was  acting 
within  the  line  or  scope  of  his  employment 

[1,2]  As  stated  in  26  Cyc.  (page  1626): 
"The  primary  test  to  determine  the  master's 
liability  for  the  act  of  hb  servant  is  whether 
the  act  was  within  the  scope  of  his  employ- 
ment" 

Count  8,  unlike  the  other  counts  of  the 
complaint  falls  to  allege  that  the  servant 
was  acting  within  the  scope  of  his  employ- 
ment or  was  engaged  in  the  service  of  the 
master  at  the  time  of  the  injury. 

"The  act  must  be,  not  only  'within  the 
scope  of  his  employment'  but  also  'commit- 
ted in  the  accomplishment  of  objects  within 
the  line  of  his  duties,  or  in  and  about  the 
business  or  duties  assigned  to  him  by  his  em- 
ployer.' "  Palos  Coal  &  Coke  Co.  v.  Benson, 
145  Ala.  664,  89  South.  727.  We  think  it 
clear  the  assignment  of  demurrer  taking  this 
point  was  well  taken.  Palos  Coal  &  Coke  Co. 
v.  Benson,  supra;  Mayer  v.  Thompson-Hutch- 
inson  Bldg.  Co.,  104  Ala.  611,  16  South. 
620,  28  L.  B.  A.  438,  68  Am.  St  Rep.  88. 

We  deem  it  unnecessary  to  discuss  other 
grounds  of  demurrer,  as  this  assignment  was 
sufficient  to  justify  the  court  below  in  sus- 
taining the  demurrer  to  count  8.  The  judg- 
ment of  the  court  below  is  therefore  affirmed. 

Affirmed. 

ANDERSON,  O.  J„  and  MAYFIELD  and 
DE  GRAFFBNRIED,  JJ.,  concur. 


Ex  parte  SHOAF. 
(Supreme  Court  of  Alabama.   Feb.  8,  1914.) 

1.  Appeal  and  Ebbob  (f  1096*)— Review  or 
Decisions  or  Coubt  or  Appeals  —  Ques- 
tions or  Fact. 

The  Supreme  Court  ezercisea  supervisory 
powers  over  the  Court  of  Appeals  only  as  to 
questions  of  law,  and  will  not  disturb  its  find- 
ings of  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4268,  4329,  4330;  Dec.  Die. 

2.  Appeal  and  Ekbok  (|  1094*)— Review  or 
Decisions  or  Coubt  or  Appeals  —  Ques- 
tions or  Fact. 

Where,  in  a  case  involving  a  question  of 
mixed  law  and  fact  the  Court  of  Appeals  cor- 
rectly applies  the  law  to  its  conclusion  of  fact, 
its  judgment  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.^  Cent  Dig.  §9  4822-4362;  Dec  Dig.  9 

8.  Appeal  and  Ebbob.  (9  1095*)— Review  or 
Decisions  or  Coubt  or  Appeals  —  Ques- 
tions or  Fact. 

Where  two  opposite  but  entirely  rational 

conclusions  may  be  drawn  by  different  minds 

from  the  same  state  of  facts,  the  conclusions 

drawn  therefrom  by  the  Court  of  Appeals  are 

conclusive  on  the  Supreme  Court 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dir.  IS  4268,  4329,  4330;  Dec  Dig. 

I  1096.  •] 

4.  Appeal  and  Ebbob  (f  1096*)— Review  or 
Decisions  or  Coubt  of  Appeals  —  Ques- 
tions or  Fact. 

Whether  a  deposit  of  money  in  a  bank  in 
the  name  of  the  depositor's  wife  constituted  a 
gift  to  the  wife  and  vested  title  in  her  was  a 
question  of  fact,  and  the  conclusion  of  the  Court 
of  Appeals  as  a  matter  of  fact  that  the  deposit 
remained  the  money  of  the  depositor  was  bind- 
ing on  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent  Dig.  Si  4268,  4329,  4330;  Dec  Dig. 

6.  Evidence  (f  471*)— Facts  ob  Conclusions 
— Ownership. 

The  ownership  of  personal  property  is  a 
fact  to  which  a  witness  may  testify. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  81  2149-2185;  Dec  Dig.  §  471.*] 

6  Appeal  and  Ebbob  (I  994*)  —  Review  — 
Questions  or  Fact. 

In  an  action  involving  the  title  to  a  deposit 
In  a  bank  in  the  name  of  the  depositor's  wife, 
the  testimony  of  the  depositor  that  it  was  his 
wife's  money  was  not  conclusive  on  the  Court  of 
Appeals,  and  did  not  prevent  a  finding  as  a  mat- 
ter of  fact  that  the  money  belonged  to  the  de- 
positor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3901-3906;  Dec  Dig.  § 
994.*] 

7.  Appeal  and  Ebbob  (§  1001*)— Review  or 
Decisions  or  Coubt  or  Appeals  —  Ques- 
tions or  Fact. 

Where  the  Court  of  Appeals  found  that  the 
facts  and  the  inferences  deducible  therefrom 
were  palpably  insufficient  to  support  the  judg- 
ment of  the  trial  court,  it  did  not  err  in  its 
legal  conclusion  that  the  judgment  should  be  re- 
versed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3922,  3928-3934 ;  Dec  Di«. 
|  1001.*] 
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•  3.  Appeal  and  Erbob  (I  748*)— Assignments 
or  Ebbob— Waives  of  Ibbequlakities. 
Where,  notwithstanding  the  failure  of  ap- 
pellant's counsel  to  sign  the  assignment  of  error, 
the  case  was  submitted  without  objection,  the 
Court  of  Appeals  had  a  right  to  disregard  the 
irregularity  and  treat  it  as  waived  by  the  ap- 
pellee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3058-3064;  Dec.  Dig.  8 
748.*] 

Certiorari  to  Court  of  Appeals. 

Action  by  Ella  Shoaf  against  J.  T.  Hagan. 
A  Judgment  for  plaintiff  was  reversed  by  the 
Court  of  Appeals  (63  South.  764),  and  she 
petitions  for  certiorari.  Certiorari  denied. 

George  D.  Motley,  of  Gadsden,  for  appel- 
lant Roper  &  Stephens,  of  Gadsden,  for  ap- 
pellee. 

DE  GRAFPENRIED,  J.  [1-3]  It  Is  unnec- 
essary for  this  court  to  reaffirm,  In  this  case, 
its  declaration,  made  repeatedly,  that  it  will 
not  revise  the  action  of  the  Court  of  Appeals 
In  its  findings  of  fact  The  supervisory  pow- 
ers of  this  court  over  the  Court  of  Appeals 
are  exercised  only  on  questions  of  law,  and 
none  of  Its  judgments,  In  cases  in  which  it 
possesses  jurisdiction,  will  be  disturbed,  un- 
less this  court  Is  of  the  opinion  that  the  court 
has  committed  an  error  of  law.  Sometimes 
there  Is  a  case  of  mixed  law  and  fact — a  case 
in  which  a  conclusion  of  fact  drawn  from  ad- 
mitted evidence  must  determine  the  law — 
and  in  such  a  case,  where  the  law  Is  correct- 
ly applied  by  the  Court  of  Appeals  to  Its  con- 
clusion of  fact,  then  its  judgment  In  such  a 
case  will  not  be  disturbed.  It  not  infrequent- 
ly occurs  that  two  opposite  yet  entirely  ra- 
tional conclusions  may  be  drawn,  by  different 
minds,  from  the  same  state  of  facts,  and  in 
all  such  cases  this  court  will  abide  by  the 
conclusions  which  are  drawn  by  the  Court 
of  Appeals  from  the  facts. 

[4]  1.  In  the  instant  case  the  Court  of 
'  Appeals  came  to  the  conclusion,  as  a  matter 
of  fact,  that  the  deposit  of  the  money  by 
Shoaf  in  the  bank  in  his  wife's  name  did  not 
vest  the  title  to  the  money  In  the  wife,  but 
that  the  money  remained  the  money  of 
Shoaf.  Where  money  is  deposited  in  a  bank 
by  one  person  in  the  name  of  another  person, 
the  question  as  to  whether  the  money  so  de- 
posited becomes,  upon  the  deposit,  the  prop- 
erty of  the  person  in  whose  name  it  is  de- 
posited, is  a  question  of  fact  open  to  inquiry. 
Say  re  v.  Weil,  94  Ala.  466,  10  South.  546,  15 
L.  R.  A.  544.  In  the  instant  case  the  Court 
of  Appeals  has  found  from  the  evidence  con- 
tained in  the  bill  of  exceptions,  as  matter  of 
fact,  that  the  mere  deposit  of  the  money  by 
Shoaf  in  a  bank  to  his  wife's  credit  was  not  a 
gift  to  the  wife,  and  that  the  money  so  de- 
posited still  remained  the  property  of  Shoaf. 
The  conclusion  of  the  Court  of  Appeals  on 
this  question  of  fact  is  binding  upon  this 
court  and  will  not  be  disturbed. 


[1,6]  2.  This  court  has  frequently  held 
that  ownership  of  personal  property  is  a  fact 
to  which  a  witness  may  testify.  Rasco  v. 
Jefferson,  142  Ala.  705,  38  South.  246.  In 
the  instant  case  Shoaf  testified,  In  substance,, 
that  the  money  was  his  wife's  money,  but 
his  testimony  did  not  preclude  the  Court  of 
Appeals,  In  weighing  the  testimony  set  out 
in  the  bill  of  exceptions,  from  finding  that 
In  fact,  the  money  did  not  belong  to  the  wife, 
but  that  it  belonged  to  Shoaf.  The  Court  of 
Appeals  found,  as  a  matter  of  fact,  that  the 
money  belonged  to  Shoaf  and  not  to  the  wife. 
This  conclusion  of  the  Court  of  Appeals  Is  a 
conclusion,  not  of  law,  but  of  fact,  and  un- 
der the  above-stated  rule  it  will  not  be  dis- 
turbed by  this  court 

[7]  3.  The  Court  of  Appeals,  upon  the  facts 
presented  by  the  record,  reversed  and  render- 
ed judgment  in  this  case.  In  doing  so  the 
Court  of  Appeals  used  the  following  lan- 
guage: "The  facts  in  evidence  before  the 
court  did  not  support  the  judgment  and,  al- 
lowing all  reasonable  presumptions  In  favor 
of  the  finding  of  the  court  on  the  evidence, 
under  the  prevailing  rule  of  law  obtaining 
with  respect  to  such  a  finding  (Cobb  v.  Ma- 
lone,  92  Ala.  630,  9  South.  738;  Robinson  v. 
Cowan,  158  Ala.  603,  47  South.  1018),  the 
preponderance  of  the  evidence,  if  not  the  un- 
contradicted evidence,  against  the  finding  of 
the  trial  court,  Is  such  as  to  convince  this 
court  that  It  was  wrong  and  unjust,  and  that 
appellee  was  entitled  to  a  finding  and  judg- 
ment in  his  favor  on  his  plea  of  payment'* 
The  quoted  excerpt,  In  so  far  as  it  deals  with 
the  law,  Is  certainly 'expressive  of  the  law  as 
It  has  been  uniformly  declared  by  this  court: 
and,  in  so  far  as  it  deals  with  the  facts,  will 
not  be  reviewed  by  this  court  The  Court  of 
Appeals  simply  found,  in  this  case,  that  the 
facts  and  the  inferences  deducible  therefrom 
were  palpably  insufficient  to  support  the  Judg- 
ment of  the  trial  court,  and,  this  being  the 
finding  of  that  court.  It  was  the  duty  of  that 
court,  under  the  law,  to  reverse  the  judgment 
of  the  trial  court  Robinson  v.  Cowan,  158 
Ala.  603,  47  South.  1018. 

[t]  4.  The  case  was  submitted  to  the  Court 
of  Appeals  upon  an  imperfect  assignment  of 
errors  upon  the  record.  It  seems  that  the 
assignment  of  errors  was  not  signed  by  coun- 
sel for  appellant  The  case  was,  however, 
submitted  without  objection  on  the  part  of 
any  of  the  parties.  This  irregularity  the 
Court  of  Appeals  had  a  right  to  disregard  and 
treat  as  having  been  waived  by  the  appellee. 
Wynn,  Adm'r,  v.  Tallapoosa  County  Bank, 
168  Ala.  469,  53  South.  228. 

We  find  no  reason  why,  under  the  rules  de- 
clared by  this  court,  the  judgment  of  the 
Court  of  Appeals  in  this  case  should  be  dis- 
turbed. The  writ  of  certiorari  is  therefore 
denied. 

Certiorari  denied.  All  the  Justices  concur. 
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SLOSS-SHEFFIELD  STEEL  &  IRON  CO.  v. 
PAYNE. 

(Supreme  Court  of  Alabama.    Feb.  12,  1914.) 

L  Pleading  (f  27*)— Explanation  of  Terms. 

A  pleader  who  would  state  a  cause  of  ac- 
tion in  which  there  is  a  factor  susceptible  of 
identification  by*the  employment  of  a  term  hav- 
ing a  significance  peculiar  to  the  parlance  of  a 
particular  business,  service,  or  relation  is  not 
obliged  to  explain  the  meaning  or  effect  of  terms 
so  used. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Lent.  Dig.  §  49;  Dec.  Dig.  |  27.*] 

2.  Contracts  (§  9*)— Construction  —  Mean- 
ing of  Terms. 

Parties  contracting  in  terms  of  familiar 
meaning  in  respect  to  a  particular  business, 
service,  or  relation  to  impose  mutual  obligations 
are  not  required  to  explain  or  define  such  terms 
in  their  contracts,  since  the  presumption  is  that 
they  contract  with  reference  to  such  meaning, 
and  the  courts  construing  such  contracts  will 
consult  the  authorities  in  that  particular  busi- 
ness, etc. 

{Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1O-20;  Dec.  Dig.  §  9.*} 

3.  Contracts  (§  9*)— Certainty— "Outcrop." 

A  contract  whereby  plaintiff  was  to  "open 
•  *  •  the  Ida  ore  and  Big  Seam  ore  and 
quarry  therefrom  and  furnish  to  defendant  all 
of  the  outcrop  of  said  Ida  ore  and  six  feet  of 
the  Big  Seam  ore  thereof,"  and  was  employed 
"to  get  out  for  and  furnish  to  defendant  all  of 
the  outcrop  ore  contained  in  what  is  known  as 
the  Ida  ore  and  six  feet  of  the  outcrop  of  the 
Big  Seam  ore  in  the  property  of  defendant," 
was  too  indefinite  and  uncertain  in  respect  to 
the  subject-matter  or  area  to  be  enforceable, 
since  while  the  word  "outcrop''  is  a  term  with- 
iD  the  common  parlance  of  mineral  operations 
in  this  Btate,  and  in  general  comprehends  the 
particular  place  and  character  of  manifestation 
of  mineral  strata  or  vein,  it  of  itself  is  not 
definitive  of  quantity  or  area  in  respect  of  the 
mineral,  and  used  as  a  noun  it  describes  that 
part  of  a  mineral  strata  that  lies  at  or  near  the 
surface,  but  alone  does  not  define  or  describe 
the  point  or  line  from  the  outer  edge  of  the 
strata  at  which  it  can  be  said  the  outcrop  ends ; 
and  the  word  "all"  and  the  dependent  terms 
"six  feet  of  the  Big  Seam  ore"  and  "six  feet  of 
the  outcrop  of  the  Big  Seam  ore"  added  noth- 
ing to  the  certainty  of  the  quantity  of  ore  to  be 
mined  and  delivered,  nor  did  the  fact  that  plain- 
tiff delivered  and  was  paid  for  many  tons  of  ore 
aid  such  uncertainty. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f§  10-20;  Dec.  Dig.  ft  9.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  p.  5118.] 

4.  Contracts  (g  9*)— Evidence  —  Sobjeot- 

M  ATTEB— DEFI NITENESS. 

A  valid  contract  must  describe  the  subject- 
matter  thereof  with  definiteness  and  certainty, 
and,  while  the  application  of  the  description  of 
the  subject-matter  may  be  aided  aliunde,  the 
description  itself  must  be  definite. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  H  10-20;  Dec.  Dig.  |  9.*] 

5.  Damages  rt  208*)— Assessment— Question 
fob  Jurt— Profits. 

On  evidence,  in  an  action  for  damages  for 
breach  of  a  contract  to  extract  ore  from  defend- 
ant's property  and  deliver  it  at  a  stipulated 
price  per  ton.  held,  that  the  measure  of  plain- 
tiffs lost  profits  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  K  54,  64,  68,  132,  144,  145,  205,  220, 
533,  634;  Dec.  Dig.  §  208.*] 


6.  Corporations  (|  433*)  —  Representation 
by  Agent— Question  fob  Jury— Agent's 
Authority. 

In  an  action  against  a  corporation  for 
breach  of  contract,  the  issue  of  fact  as  to  wheth- 
er the  contract  was  made  by  defendant's  repre- 
sentative authorised  to  bind  the  corporation 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  «§  1706,  1719,  1738,  1744;  Dec. 
Dig.  |  433.*] 

Appeal  from  City  Court  of  Birmingham; 
William  M.  Walker,  Judge. 

Action  by  J.  D.  Payne  against  the  Sloss- 
Sheffield  Steel  &  Iron  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Tillman,  Bradley  &  Morrow  and  John  S. 
Stone,  all  of  Birmingham,  for  appellant. 
Stallings  &  Drennen,  of  Birmingham,  for  ap- 
pellee. 

McCLELLAN,  J.  Action  by  appellee 
against  appellant,  for  damages  for  the  breach 
of  a  contract,  as  averred  in  amended  counts 

6  and  7,  to  extract  ore  from  the  property  of 
the  defendant  and  deliver  it  on  cars  at  a 
stipulated  price  per  ton. 

The  contract  alleged  in  amended  count  6 
is  this:  "*  *  •  That  the  plaintiff  should 
go  upon  the  land  of  the  defendant  and  open 
what  Is  commonly  known  as  the  Ida  ore  and 
Big  Seam  ore,  and  quarry  therefrom  and 
furnish  to  defendant  all  the  outcrop  of  said 
Ida  ore  and  six  feet  of  the  Big  Seam  ore 
thereof,  at  a  rate  of  from  one  to  ten  cars  a 
day,  and  for  which  defendant  agreed  to  pay 
plaintiff  60  cents  a  ton,  for  said  ore." 

The  contract  alleged  in  amended  count 

7  is  this:  '**  *  *  Defendant  employed 
plaintiff  to  get  out  for  and  furnish  to  defend- 
ant all  the  outcrop  ore  contained  in  what  is 
known  as  the  Ida  ore  and  six  feet  of  the  out- 
crop of  the  Big  Seam  ore,  in  the  property 
of  the  defendant,  at  the  price  of  60  cents  a 
ton."  The  breach  charged  is  alleged  to  have 
been  expressed  in  the  affirmative  direction, 
of  the  defendant,  to  the  plaintiff,  to  cease  op- 
erations, under  the  contract  averred,  which, 
when  ordered  stopped,  had  continued  for  ap- 
proximately four  months. 

[1,2]  Consistent  with  appropriate  grounds 
of  demurrer,  it  is  urged  against  these  counts 
that  the  contracts  therein  averred  are  too 
indefinite  and  uncertain  to  afford  the  bases 
for  an  actionable  breach  thereof.  This  crit- 
icism Is  visited  upon  the  contracts  averred 
because  of  the  asserted  vital  uncertainty  in 
respect  to  the  term  "outcrop,"  and,  also,  in 
respect  of  the  related  reference  to  "six  feet 
of  the  Big  Seam  ore/'  We  do  not  understand 
that  it  is  obligatory  on  a  pleader,  who  would 
state  a  cause  of  action  in  which  there  is  a 
factor  susceptible  of  identification  by  the  em- 
ployment of  a  term  having  a  significance  pe- 
culiar to  the  parlance  of  a  particular  busi- 
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nees,  service,  or  relation,  to  explain  or  de- 
fine in  his  pleading  the  meaning  or  effect 
of  the  term  so  used.  And,  further,  we  do  not 
understand  that  parties  contracting  In  terms 
of  familiar  significance  in  respect  of  a  par- 
ticular business,  service,  or  relation  must, 
in  order  to  impose  mutual  obligations  by  their 
respective  engagements,  explain  or  define  in 
their  contracts  terms  which,  to  those  unin- 
formed as  the  contracting  parties  are,  may 
have  no  meaning  or  tangible  effect  In  such 
cases,  the  presumption  necessarily  Is  that 
parties  engage  with  reference  to  the  under- 
stood, peculiar  meaning  and  effect  of  at  least 
quasi  technical  terms.  When  the  courts 
come  to  perform  their  functions  in  deter- 
mining rights  and  obligations  under  con- 
tracts containing  technical  terms,  they  will 
consult  the  authorities  in  that  particular 
field,  and  so  advise  the  judicial  judgment 

[3, 4]  "Outcrop"  is  a  term  within  the  com- 
mon parlance  of  mineral  operations  in  this 
state.  Abstractly  considered,  these  explana- 
tions of  the  term  have  been  accepted  else- 
where: "The  definition  of  the  word  'outcrop' 
as  used  in  mining  law  is  'given  by  one  learn- 
ed author  (Geike)  as  the  edges  of  strata 
which  appear  at  the  surface  of  the  ground, 
and  by  another  (Van  Cotta)  as  that  portion 
of  a  vein  appearing  at  the  surface'  It  is 
defined  by  Dr.  Raymond  in  his  Glossary  as 
the  portion  of  a  veto  or  strata  emerging  at 
the  surface  or  appearing  immediately  under 
the  soil  and  surface  debris."  Duggan  v. 
Davey,  4  Dak.  110,  26  N.  W.  887,  896.  See, 
also,  Stevens  v.  Williams,  23  Fed.  Gas.  48; 
Standard  Dictionary.  In  Stevens  v.  Wil- 
liams, supra,  it  Is  said:  "The  word  'outcrop' 
has  been  used  in  connection  with  it  and  to 
the  true  definition  of  the  word  'outcrop,' 
as  it  concerns  a  veto,  to  probably  an  essential 
part  of  the  definition  of  its  apex  or  top; 
but  that  does  not  mean  the  strict  use  of 
the  word  'outcrop*  That  would  not  perhaps. 
Imply  the  presentation  of  the  mineral  to  the 
naked  eye,  on  the  surface  of  the  earth ;  but 
it  means  that  it  comes  so  near  to  the  surface 
of  the  earth  that  it  is  found  easily  by  dig- 
ging for  it,  or  it  is  the  point  at  which  the 
vein  Is  nearest  to  the  surface  of  the  earth; 
it  means  the  nearest  point  at  which  it  Is 
found  towards  the  surface  of  the  earth. 
And  where  it  ceases  to  continue  to  the  di- 
rection of  the  surface,  is  the  top  or  apex  of 
that  veto." 

While,  as  thus  appears,  the  term,  "out- 
crop," has,  to  general,  distinct  meaning  to 
mining  law — a  significance  that  comprehends 
the  particular  place  and  character  of  mani- 
festation of  mineral  strata  or  veto — there  is 
in  the  term  itself,  no  quality  definitive  of 
quantity  or  area  to  respect  of  the  mineral. 
As  a  noun,  and  so  we  have  its  use  here,  Jt 
describes  that  part  of  a  mineral  strata  that 
lies  at  or  near  the  surface  of  the  earth.  At 
what  point  at  what  line— from  the  outer 
edge  of  the  strata,  which  necessarily  re- 


treats, to  progression,  beneath  the  earth's 
surface—  it  can  be  said  that  the  outcrop 
ends,  the  term  "outcrop"  alone  does  not  de- 
fine or  describe.  While  its  general  meaning 
Is  well  understood,  its  service  to  define  con- 
tractual rights  and  obligations  is,  alone,  neg- 
ligible. It  is  too  Indefinite. 

The  subject-matter  of  a  contract  Is,  of 
course,  an  essential  element  thereof.  A  val- 
id contract  must  describe  the  subject-matter 
thereof  with  deflnlteness  and  certainty.  It 
cannot  leave  the  designation  of  the  subject- 
matter  at  large,  and  yet  bind  the  parties. 
The  application  of  the  contract's  description 
of  the  subject-matter  may  be  aided  aliunde, 
but  the  contract's  description  of  the  subject- 
matter  must  designate,  must  define.  The 
obligations  assumed  by  parties  attempting  to 
contract  depends  upon  the  duty  each  under- 
takes with  reference  to  the  subject-matter 
thereof;  and,  if,  to  undertaking  to  engage, 
the  matter  with  reference  to  which  the  duty 
is  to  be  performed  is  left  uncertain,  indefi- 
nite, there  is  the  absence  of  an  indispensa- 
ble element  to  effectually  bind  the  parties. 
Outcrop  of  ore,  on  defendant's  property,  in 
the  Ida  and  Big  Seams,  was  the  object  of  the 
intent  of  the  parties  to  the  engagement  as 
set  out  to  amended  counts  6  and  7.  The 
pleader  did  not  undertake,  to  any  degree,  to 
set  boundary  to  the  subject-matter  of  the  en- 
gagement attempted  by  the  parties.  He  did 
not  assume  to  interpret  the  description  of 
subject-matter  in  respect  of  the  quantity  or 
area  of  ore  comprehended  to  the  terms  used. 
He  was  content  to  leave  the  subject-matter 
no  more  particularly  described  than  the 
expression  "all  the  outcrop"  of  certain  seams 
would  afford.  The  principle  illustrated  In 
Elmore,  McQuillan  &  Co.  v.  Parriah  Broe., 
170  Ala.  499,  54  South.  208,  has,  to  our  opin- 
ion, application  here.  There  the  contract  as 
pleaded,  omitted  the  essential  averment  of 
the  separate  weight  of  each  bale  of  cotton 
the  subject  of  the  agreement  The  pleading 
was  found  faulty  on  that  account  Here,  the 
pleading  is  o missive  in  respect  of  the  quan- 
tity or  area  of  ore  with  reference  to  which 
the  parties  sought  to  engage.  Evidence  can- 
not furnish  a  sufficient  substitute  for  allega- 
tion to  such  cases.  Allegation  must  precede, 
and,  preceding,  invite  evidence.  But  if  we 
consult  the  evidence  to  this  record  on  the  sub- 
ject of  the  outcrop  here  involved,  the  to- 
deflnlteness,  as  respects  quantity  or  area,  is 
strongly  emphasized.  It  appears,  affirmative- 
ly, that  what  is  outcrop,  its  extent  or  boun- 
dary, is  a  matter  of  Individual  judgment— 
a  judgment  that  when  exercised,  separates, 
selects  that  which  to  fact  is  outcrop  from 
that  of  the  same  seam,  which  is  not  outcrop. 

The  word  "all,"  employed  in  the  counts  in 
stating  the  contract  has  no  force  to  render 
more  certain,  as  to  quantity,  the  amount 
of  ore  stipulated  for  extraction  and  delivery. 
All  outcrop  only  comprehends  the  entire  out- 
crop; but  how  far  into  or  under  the  soil  or 


Digitized  by  Google 


CONTINENTAL  CASUALTY  CO.  v.  OOBURN 


619 


debris  the  outcrop  would  extend  before  it 
ceased  to  be  outcrop  is  unspecified.  And  the 
phrase  "six  feet  of  the  Big  Seam  ore,"  in 
the  sixth  count,  and  the  phrase  "six  feet 
of  the  outcrop  of  the  Big  Seam  ore,"  are,  as 
is  manifest,  alike  ineffectual  to  impart  requi- 
site certainty  to  the  contracts  as  averred. 
Each  phrase  depends,  in  respect  of  sufficient 
allegation  of  deflniteness  and  certainty,  upon 
the  outcrop  for  the  removal  and  delivery  of 
which  the  parties  sought  to  engage.  The 
outcrop  being  uncertain,  indefinite,  as  aver- 
red, the  entirely  dependent  terms  could  add 
nothing  to  the  certainty  requisite,  but  absent, 
in  the  particular  indicated.  The  fact  that 
under  said  contract  the  plaintiff  delivered 
and  was  paid  for  many  tons  of  the  ore  can- 
not avail  to  avert  the  uncertainty  of  the 
contract  in  .this  particular.  Such  action  of 
the  parties  was,  doubtless,  effective  to  show 
what  they  conceived  the  contract  to  mean, 
as  well  as  to  support  the  asserted  fact  that 
a  contract  had  been  undertaken  to  be  made 
by  them.  But  the  acceptance  by  defendant  of 
ore  extracted  from  the  outcrop  manifestly 
did  not  impart  into  an  uncertain  term;  "out- 
crop"— of  the  contract — the  degree  of  cer- 
tainty essential  to  make  it  valid  and  binding. 

Our  conclusion  is  that  the  court  erred  in 
overruling  the  demurrer  to  amended  counts 
6  and  7. 

[I]  Another  general  proposition  pressed  for 
appellant  is  that  touching  the  sufficiency  of 
the  evidence  to  Justify  a  recovery  of  profits 
that  are  claimed  to  have  been  lost  to  plaintiff 
in  consequence  of  the  breach  of  the  contract. 

The  following  authorities  lay  down  the 
rules  for  the  admeasurement  of  damages  ap- 
plicable to  this  case:  Tenn.  R.  Co.  v.  Dan- 
forth,  112  Ala.  82,  20  South.  502 ;  Worthing- 
ton  v.  Gwin,  119  Ala.  44,  24  South.  730,  43 
L.  B.  A.  382;  Hardaway-W  right  Co.  v.  Brad- 
ley Bros.,  163  Ala.  506,  51  South.  21. 

There  was  evidence  which,  if  credited,  af- 
forded sufficient  data  to  enable  the  jury  to 
ascertain  with  reasonable  certainty  the 
amount  of  ore  in  the  territory  surveyed  by 
Mr.  Lea;  the  cost,  per  ton,  of  extracting  and 
hauling  it  to  the  cars  at  Hiawatha  siding, 
including  the  cost  of  preparation  for  so  re- 
moving the  ore;  and  the  price  per  ton  plain- 
tiff was  to  receive  for  the  work.  Aside  from 
the  absence  of  absolute  certainty  in  respect 
of  the  amount  of  ore  in  the  area  surveyed 
by  Mr.  Lea,  neither  the  evidence  nor  the  com- 
mon judgment  with  which  courts  must  con- 
sider such  matters  disclose  or  suggest  such 
elements  of  uncertainty  as  would  justify  the 
affirmation  that  by  no  reasonably  satisfac- 
tory, certain  means  could  the  profits  lost  to 
plaintiff,  if  such  be  suffered,  be  susceptible 
of  ascertainment  The  court  correctly  left 
this  inquiry  to  the  jury's  consideration  and 
decision. 

[I]  Likewise,  there  was  no  error  in  submit- 
ting this  issue  of  fact  to  the  Jury :  Whether 


the  contract  in  question  was  made  by  a  rep- 
resentative of  the  defendant  who  was  author- 
ized— as  the  law  treats  authorization  to  that 
end  when  the  rights  of  third  parties  are  in- 
volved— to  bind  the  defendant  in  the  premis- 
es. The  principles  announced  in  the  follow- 
ing authorities  vindicate  the  court's  action 
on  this  aspect  of  the  case.  Syndicate  v. 
Catchlngs,  104  Ala.  187,  16  South.  46 ;  Pat- 
terson v.  Neal,  135  Ala.  482,  33  South.  30; 
United  States  Ins.  Co.  v.  Lesser,  126  Ala. 
568,  28  South.  646;  British,  etc,  Co.  v. 
Cody,  135  Ala.  622,  33  South.  832;  Bibb  v. 
Hall  101  Ala.  70, 14  South.  08. 

For  the  error  in  overruling  the  demurrer 
to  amended  counts  6  and  7,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SAYRfl  and  SOM- 
ERVILLE,  JJ.,  concur. 


CONTINENTAL  CASUALTY  CO.  v.  OO- 
BURN. 

(Supreme  Court  of  Alabama.    Feb.  14,  1914.) 

L  Appeal  and  Ebbob  (8  544*) — Review — Ne- 
cessity of  Bill  of  Exceptions. 

A  ruling  on  motion  to  strike  a  particular 

E leading,  to  be  reviewable,  moat  be  shown  by 
ill  of  exceptions;  the  minute  entry  thereof  in 
the  record  not  being  enough. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2412-2415,  2417-2420. 
2422-2426,  2428,  2478,  2470 ;  Dec.  Dig.  |  544.*] 


2.  Insurance  (§  668*)— Peeliminabt  Proofs 
—Waives  or  Defects— Evidence. 

Evidence,  in  an  action  on  an  accident  policy 

for  a  death  loaa^  held  sufficient  to  go  to  the 

jury  on  the  question  of  waiver  of  defects  in  the 

preliminary  proofs  of  loss. 
[Ed.  Note.— For  other  cases,  see  Insurance. 

Cent  Dig.  81  1656,  1782-1770;  Dec.  Dig.  1 

688.*] 

8.  Insurance  (|  668*)  — Accident  Policy  — 
Causing  Continuously  Total  Inability. 
Evidence,  in  an  action  on  an  accident  pol- 
icy for  a  death  loss,  held  sufficient  to  go  to  the 
jury  on  the  question  of  accident  causing  "con- 
tinuously" thereafter  total  inability  to  labor. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  H  1556,  1732-1770;  Dec  Dig.  j 
668.*] 

4.  New  Trial  (|  148*)— Misconduct  of  Ju- 
rors—Affidavits of  Jurors. 

Affidavits  of  jurors  may  not  be  received 
to  impeach,  for  purpose  of  new  trial,  their  ver- 
dict for  misconduct  in  the  jury  room. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ||  200-206;  Dec.  Dig.  §  143.*] 

5.  New  Trial  (|  47*)— Misconduct  of  Jury 
and  Judge. 

It  is  not  ground  for  new  trial  that  a  mem- 
ber of  the  jury  telephoned  the  judge  that  they 
were  not  agreed,  and  that  there  seemed  to  be 
no  prospect  of  an  agreement  and  that  the  judge 
stated  that,  if  they  could  agree,  he  would  like 
them  to  do  so,  as  this  was  a  second  trial,  and 
there  had  been  considerable  cost  to  the  county, 
and  if  they  could  not  then  agree  perhaps  they 
could  in  the  morning. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  1188-05;  Dec  Dig.  §  47.*] 
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6.  Trial  (§  26*)— Adjournment— Absence  or 
Witness — Discretion. 

Whether  a  trial  should  be  suspended,  at 
request  of  a  party,  till  arrival  of  a  witness,  not 
previously  summoned,  is  in  the  sound  discretion 
of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  42;  Dec.  Dig.  |  26.*] 

7.  Appeal  and  Error  (§  1005*)— Review- 
Denial  of  New  Trial— Verdict  Against 

Evidence. 

The  denial  of  a  new  trial  on  the  ground 
of  the  verdict  being  contrary  to  the  evidence 
will  not  be  reversed,  unless,  allowing  all  reason- 
able presumptions  for  its  correctness,  the  pre- 
ponderance of  the  evidence  against  the  verdict 
is  so  decided  as  to  clearly  convince  that  it  is 
wrong  and  unjust. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3860-3876,  3948-3950; 
Dec.  big.  f  1005.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; E.  C.  Crowe,  Judge. 

Action  by  Lula  Ogburn  against  the  Con- 
tinental Casualty  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Charles  A.  Calhoun,  of  Birmingham,  for 
appellant.  Riddle,  Ellis,  Riddle  &  Pruet,  of 
Columbiana,  and  Black  &  Davis,  of  Birming- 
ham, for  appellee. 

1 

GARDNER,  J.  This  is  the  second  appeal 
in  this  cause;  the  former  appeal  being  re- 
ported as  Continental  Casualty  Company  r. 
Ogburn,  175  Ala.  357,  57  South.  852. 

[1  ]  The  first  assignment  of  error  relates  to 
the  ruling  of  the  court  In  sustaining  plain- 
tiffs (appellee's)  objection  to  the  filing  of 
plea  3,  and  in  striking  said  plea  from  the 
file.  The  ruling  of  the  court  In  this  particu- 
lar appears  only  in  the  record,  being  found  in 
the  minute  entry,  and  no  reference  thereto  is 
made  in  the  bill  of  exceptions. 

It  Is  well  established  by  the  decisions  of 
this  court  that  rulings  of  a  trial  court  upon 
motions  to  strike  certain  pleadings  must  be 
shown  by  bill  of  exceptions;  and  that  when 
not  so  presented  on  appeal  such  rulings  will 
not  be  reviewed.  Southern  Railway  Com- 
pany v.  Crenshaw,  Adm'r,  136  Ala.  573,  84 
South.  913;  Culver  v.  Caldwell,  Adm'r,  137 
Ala.  125,  34  South.  13;  Holley  v.  Coffee,  123 
Ala.  406,  26  South.  239;  K.  C,  M.  &  B.  R.  R. 
Co.  v.  Butler,  143  Ala.  262,  38  South.  1024. 

[2]  2.  It  ia  next  Insisted  that  the  court 
erred  In  refusing  the  affirmative  charge. 
This  Insistence  is  based,  first,  upon  the  aver- 
ments of  plea  4,  which  sets  up  the  failure  to 
furnish  proof  of  the  injury  within  the  time 
and  in  the  manner  prescribed  by  the  policy. 
To  this  plea,  replications  were  filed,  raising 
the  same  point  decided  by  this  court  on  the 
former  appeal  wherein  this  court  held  repli- 
cations 3  and  7  not  subject  to  the  demurrer 
interposed. 

Pertinent  to  this  insistence  here,  and,  in 
our  opinion,  conclusive  thereof,  we  quote  the 
following  from  the  opinion  on  the  former  ap- 
peal (175  Ala.  862,  57  South.  854):  "Nor  can 


we  say  that  the  trial  court  erred  in  refusing 
the  general  charge  for  the  defendant,  upon 
the  theory  that  the  plea  proven  and  the  plain- 
tiff failed  to  prove  said  replications.  The 
plaintiff  addressed  a  letter  to  the  defendant 
dated  September  9th,  which  was  received 
within  30  days  after  the  death  of  the  insured, 
informing  It  of  the  claim,  death  of  the  in- 
sured, and  the  cause  of  same,  which  was 
treated  with  silence.  Then,  too,  the  defend- 
ant, on  September  21st  (after  receipt  of  her 
letter  and  within  30  days  after  the  death  of 
her  husband),  wrote  her,  making  no  allusion 
to  said  defective  proof  sent  them  or  to  her 
demand,  settling  with  her  on  the  disease 
rather  than  accident  basis,  and  demanding  a 
surrender  of  the  policy.  The  jury  could  well 
infer  a  refusal  to  pay  the  death  claim,  not 
for  failure  to  furnish  the  requisite  proof,  but 
upon  the  ground  that  the  death  of  the  as- 
sured resulted  from  disease  and  not  from  ac- 
cident." 

[3]  Counsel  for  appellant  urge,  as  a  second 
reason  why  the  affirmative  charge  should 
have  been  given,  that  under  the  terms  of  the 
policy?  to  create  liability,  the  assured  must 
have  sustained  an  injury,  through  external, 
violent,  and  purely  accidental  means,  which 
caused,  at  once  and  continuously  after  the 
accident,  total  inability  to  engage  in  any 
labor  or  occupation,  whereas  the  proof  was 
without  conflict  that  the  assured  did  engage 
in  labor  thereafter. 

This  feature  of  the  policy  was  treated  in 
the  opinion  on  the  former  appeal. 

The  witness  George  Rogers  testified  on  the 
direct  examination  that  the  assured  "never 
did  work  any  more  after  that  day.  He  tried 
to  work,  but  he  never  did  work  any  more. 
He  made  two  or  three  efforts  to  work  after 
that,  but  he  never  did  no  more  work  after 
that,  and  after  he  was  hurt  he  stayed  at  his 
house  a  good  deal."  In  view  of  this  testi- 
mony, as  well  as  that  of  this  witness  as  to 
the  character  of  the  accident,  and  of  all  the 
facts  and  circumstances  in  the  case,  we 
are  of  the  opinion  that  this  issue  was  prop- 
erly left  to  the  determination  of  the  jury 
and  that  the  affirmative  charge  was  correct- 
ly refused. 

[4]  Appellant  (defendant  In  the  court  be- 
low) moved  the  court  for  a  new  trial,  which 
motion  was  overruled.  Grounds  6  and  7  of 
said  motion  are  predicated  upon  alleged  mis- 
conduct of  the  Jury  and  of  the  judge.  The 
affidavit  of  one  of  the  Jurors,  John  Dew 
Heard,  was  offered  in  evidence  upon  the 
hearing  of  the  motion,  and  objection  to  its 
introduction  was  sustained.  In  this  ruling 
we  are  of  the  opinion  that  there  was  no  er- 
ror. The  affidavit  had  reference  to  what 
occurred  in  the  Jury  room,  in  the  delibera- 
tions of  the  Jury. 

The  following  language,  found  on  page  130 
of  the  opinion  in  the  case  of  Birmingham 
Railway,  Light  &  Power  Company  v.  Moore, 
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148  Ala.  130,  42  South.  1030,  is  applicable 
here:  "In  this  ruling  the  court  was  in  cur- 
rent with  former  decisions  of  this  court. 
These  decisions  are  rested  upon  the  principle 
that  the  law  and  public  policy  alike  declare 
that  affidavits  of  jurors  with  respect  to  oc- 
currences in  the  Jury  room  amongst  them- 
selves may  not  be  received  for  the  purpose 
of  impeaching  their  verdict"  Clay  v.  City 
Council  of  Montgomery,  102  Ala.  297  [14 
South.  646];  City  of  Eufaula  v.  Speight,  121 
Ala.  613  [25  South.  1009]. 

[5]  The  alleged  misconduct  consisted  in  the 
fact  that  a  member  of  the  jury,  C.  M.  Camp- 
bell, went  into  the  clerk's  office  and  held  a 
conversation,  over  the  telephone,  with  the 
presiding  Judge  who  was  at  his  home,  in 
which  he  stated  that  the  Jury  was  tied,  ten 
to  two,  and  there  seemed  to  be  no  prospect 
of  a  verdict  He  did  not  inform  the  Jndge 
how  the  Jury  stood.  In  reply,  the  presiding 
judge  stated,  in  substance,  that  if  the  Jury 
could  get  together  he  would  like  for  them  to 
do  so ;  that  the  case  had  been  tried  by  one 
jury  already,  and  had  cost  the  county  con- 
siderable; but  that  if  they  could  not  get  to- 
gether, to  let  the  bailiff  take  them  to  a  good 
place  and  allow  them  to  sleep  over  it  and 
maybe  they  could  agree  in  the  morning.  He 
did  not  ask  Mr.  Campbell  to  talk  to  the  mem- 
bers holding  out  against  the  verdict  We 
are  of  the  opinion  that  this  was  not  rever- 
sible error.  Phoenix  Ins.  Co.  v.  Moog,  81 
Ala.  335,  1  South.  108.  We  think  it  would 
be  safer,  however,  for  trial  courts  to  com- 
municate with  jurors,  in  all  instances,  in  a 
body,  and  in  the  presence  of  counsel  when 
\n.  ticable. 

The  facta  in  the  case  of  Kansas  City,  Mem- 
phis &  Birmingham  Railroad  Co.  v.  Phillips, 
98  Ala.  159, 13  South.  65,  cited  by  counsel  for 
appellant,  were  widely  different  from  those 
in  this  record,  and  we  find  nothing  in  that 
authority  in  conflict  with  the  conclusion  here 
reached. 

[I]  As  to  whether  the  court  should  suspend 
the  trial  of  the  cause,  as  requested  by  the 
defendant  until  the  arrival  of  one  Dr.  Har- 
lan, who  had  not  been  previously  summoned 
as  a  witness,  was  a  matter  resting  within 
the  sound  discretion  of  the  court  In  this 
particular  we  find  no  abuse  of  this  discre- 
tion. 

[7]  The  remaining  question  for  determina- 
tion is  whether  or  not  a  new  trial  should 
have  been  granted  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence.  This 
case  has  been  twice  tried  before  a  Jury,  and 
each  trial  resulted  in  a  verdict  for  the  plain- 
tiff. The  court  below  had  the  witnesses  be- 
fore him  and  could  note  their  demeanor  up- 
on the  stand.  He  refused  the  motion.  Un- 
der the  familiar  rule  announced  in  the  lead- 
ing case  of  Cobb  v.  Ma  lone,  92  Ala.  630,  9 
South.  738,  his  ruling  thereon  will  not  be 
reversed,  unless,  after  allowing  all  reason- 


able presumptions  of  its  correctness,  the  pre- 
ponderance of  the  evidence  against  the  ver- 
dict is  so  decided  as  to  clearly  convince  the 
court  that  it  is  wrong  and  unjnst  This  we 
are  not  prepared  to  do,  after  a  careful  ex- 
amination of  this  record. 

The  judgment  of  the  court  below  is  there- 
fore affirmed. 

Affirmed. 

ANDERSON,  C,  J.,  and  SAYRE  and  Mc- 
CLELLAN,  JJ.,  concur. 


HARMON  v.  DOTHAN  NAT.  BANK. 
(Supreme  Court  of  Alabama.    Feb.  12.  1914.) 

1.  Chattel  Mobtgages  (§  129*)— Title  to 
Pbopebtt— Default— Effect. 

After  default  the  legal  title  to  mortgaged 
property  is  in  the  mortgagee,  and  the  only  of- 
fice of  a  foreclosure  is  to  cut  off  the  equity  of 
redemption. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  f  216;  Dec.  Dig.  f  129.*] 

2.  Chattel  Mobtgages  (f  292*)— Fbaud  in 

FOBEOLOSUBE— CONVEBSION. 

Fraud,  unfairness,  and  negligence  in  the 
foreclosure  of  the  mortgaged  chattels  under  a 
power  of. sale  will  not  support  an  action  of  tro- 
ver, for,  the  legal  title  being  in  the  mortgagee, 
there  can  be  no  conversion,  and  the  mortgagor's 
only  remedy  is  by  bill  in  equity. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §  530 ;  Dec.  Dig.  §  292.*] 

3.  Chattel  Mobtgages  (5  265*)— Fobeclo- 
sube— Actions  at  Law. 

While  a  mortgagee  who  has  exercised  a 
power  to  sell  at  private  sale  Is  chargeable  in 
equity  upon  a  bill  for  accounting  and  redemp- 
tion with  the  reasonable  value  of  the  property 
sold,  regardless  of  the  price  actually  received, 
the  mortgagor's  remedy  lies  wholly  in  equity, 
and  he  cannot  maintain  an  action  at  law  to 
charge  the  mortgagee  with  the  reasonable  value 
of  the  property  sold. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §§  645-547;  Dec  Dig. 
i  2(55.*] 

4.  Chattel  Mobtgages  (5  292*)— Foreclo- 
sure—Actions. 

Where  a  mortgagee  in  possession  after  de- 
fault sells  mortgaged  chattels  at  an  unauthor- 
ized private  sale  for  an  amount  in  excess  of  the 
mortgage  debt  the  mortgagor  may,  in  an  action 
at  law,  recover  the  excess ;  but  such  action  can 
be  maintained  only  when  there  is  an  excess. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §  530 ;  Dec.  Dig.  §  292.*] 

5.  Chattel  Mobtgages  (|  176*)— Natube  of 
Action  of  Tboveb. 

While,  in  an  action  of  trover,  damages  are 
assessed  under  equitable  principles,  the  action 
itself  is  legal  in  its  nature,  and  can  be  support- 
ed only  by  title  conferring  the  right  to  immedi- 
ate possession,  and  hence,  after  condition  bro- 
ken, a  chattel  mortgagee  cannot  maintain  tro- 
ver. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §g  335,  337-339;  Dec. 
Dig.  |  176.*] 

6.  Chattel  Mortgages  (§  292*)— Mobtgages 
(§  379*)— Fobeclosubb—  Valimtt  of  Sale. 

Where  a  mortgage  embracing  real  and  per- 
sonal property  was  foreclosed  under  a  power 
of  sale,  the  mortgagor  cannot  maintain  an  ac- 
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tion  at  law  on  the  theory  that  the  foredoeure 
is  void  for  fraud  where  the  mortgagee  followed 
the  power  of  sale;  noncompliance  with  the 
wer  of  sale  being  the  only  fraud  cognizable 
ah  action  at  law. 
[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgagee,  Cent  Dig.  g  530 ;  Dec.  Dig.  9  292 
Mortgages,  Cent.  r>ig.  88  1141-1143 ;  Dec  Dig. 
8  379.*] 

7.  Chattel  Mortgages  (8  262*) — Mortgages 
(8  869*)— Foreclosure— Vacation. 

Gross  inadequacy  of  price  paid  by  tbe  pur- 
chaser at  foreclosure  sale  will  not  of  itself,  even 
in  a  court  of  equity,  invalidate  a  sale. 

[Ed.  Note.— For  other  Chattel 
Mortgages,  Cent.  Dig.  88  634,  638-641,  644: 
Dec.  Dig.  8  262  Mortgages,  Cent  Dig.  Si 
1093-1100;  Dec  Dig.  8  369.«j 

Mayfield,  J.,  dissenting.  Sayre,  J,  dissenting 
in  part 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty ;  H.  A.  Pearce,  Judge. 

Trover  and  assumpsit  by  Rush  Harmon 
against  the  Dothan  National  Bank.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  original  complaint  was  In  trover  for 
the  conversion  of  certain  personal  property 
alleged  to  belong  to  plaintiff,  and  claiming 
the  sum  of  $2,000  as  damages.  A  complaint 
was  added  by  way  of  amendment  for  that 
sum  had  and  received  by  defendant  for  use 
of  plaintiff.  The  evidence  showed,  without 
dispute,  that  plaintiff  executed  to  defendant 
a  mortgage  on'  February  1,  1909,  by  which 
he  granted,  bargained,  sold,  and  conveyed 
to  defendant  the  chattels  in  question,  and 
393  acres  of  land;  the  land  being  subject  to 
a  prior  mortgage  for  $2,600. 

The  defeasance  clause  of  the  mortgage  is 
as  follows:  "If  default  is  made  in  the  pay- 
ment of  any  obligation  herein  secured,  or  the 
grantor  shall  in  any  way  dispose  or  part 
with  possession  of  any  of  said  property,  If 
said  mortgagee  or  his  assigns  shall  see  fit  to 
do  so,  It  is  authorized,  before  or  after  ma- 
turity of  said  debt,  at  any  time  to  take  pos- 
session of  said  property,  *  •  •  to  sell 
said  personal  property  and  real  estate  at 
public  outcry  or  private  sale,  and  to  so 
sell  the  same  before  or  after  taking  posses- 
sion, and  whether  in  possession  at  time  of 
sale  or  not,  and  with  or  without  notice  of 
the  time  and  place  and  terms  of  sale  at  Its 
election,  and,  in  case  it  gives  notice  to  deter- 
mine what  kind  it  will  give,  to  make  said 
sale  as  and  where  it  shall  deem  best  to  it 
for  cash  or  on  credit  to  become  purchaser 
at  any  such  sale  of  either  the  real  or  person- 
al property  sold,  to  make  deeds  of  all  such 
sales,  and  accept  the  amount  bid,  and  waive 
the  right  to  question  its  adequacy" — follow- 
ed by  the  usual  provisions  as  to  the  disposi- 
tion of  the  proceeds  of  the  sale. 

The  amount  secured  by  the  mortgage,  in- 
cluding a  subsequent  advance,  was  about 
$1,600.  The  mortgagee  advertised  a*  foreclo- 
sure sale  of  the  mortgaged  property  on  De- 
cember 9,  1909,  to  be  held  on  December  10, 


1909,  on  which  latter  date,  pursuant  to  the 
advertisement,  the  land  and  certain  of  the 
chattels  were  sold  under  the  power  and  mort- 
gage. The  land  brought  $300,  the  sawmill, 
being  subject  to  an  unpaid  purchase-money 
lien  of  $260,  brought  $100,  and  the  other 
chattels  sold  in  a  lump  brought  $300.  At 
the  conclusion  of  the  evidence  the  trial  court 
directed  a  verdict  for  defendant  and  there 
was  verdict  and  Judgment  accordingly. 

Espy  &  Farmer,  of  Dothan,  for  appellant 
A.  E.  Pace  and  W.  B.  Chapman,  both  of 
Dothan,  for  appellee. 

SOMERVIL/LE,  J.  Plaintiff  mortgagor 
seeks  to  recover  damages  from  defendant 
mortgagee  under  his  trover  count  on  the 
theory  that  an  unfair  foreclosure  sale  of  the 
mortgaged  chattels  is  void  or  voidable  at 
the  suit  of  the  mortgagor,  and  that  such  a 
sale  is  an  unlawful  conversion  of  the  prop- 
erty. Under  his  count  in  general  assumpsit 
for  money  had  and  received,  he  seeks  to 
recover  from  defendant  mortgagee  the  dif- 
ference between  what  the  chattels  actually 
sold  for  and  their  reasonable  value. 

[1]  Under  the  theory  of  mortgages  pre- 
vailing in  this  state,  nothing  can  be  clearer 
than  the  proposition  that  after  default  tbe 
legal  title  of  the  mortgagee  is  perfect  In- 
deed, foreclosure  adds  nothing  to  the  legal 
title,  and  its  only  office  and  value  is  to  cut 
off  the  equity  of  redemption.  The  mortga- 
gee's legal  title  carries,  of  course,  the  right 
of  possession,  and,  in  the  case  of  chattels, 
possession  taken  by  the  mortgagee  after  de- 
fault leaves  in  the  mortgagor  no  interest 
except  an  equity  of  redemption— which  is 
cognizable  and  enforceable  only  in  a  court 
of  equity. 

[2]  If  it  were  conceded  that  an  injury  to 
the  equity  of  redemption  (as  by  fraud,  un- 
fairness, or  negligence  in  the  manner  of  its 
extinction  by  foreclosure  under  the  power 
of  sale,  such  as  would  authorize  a  court  of 
equity  to  set  aside  the  foreclosure  upon  an 
application  to  redeem)  would  support  an  ac- 
tion at  law  on  the  cote  for  damages  for  the 
loss  thereby  inflicted  on  the  mortgagor,  it  is 
clear  that  the  mortgagor's  loss  of  title  and 
right  of  possession  after  default  excludes 
any  right  of  action  in  trover  for  a  conversion, 
no  matter  what  the  mortgagee  may  do  with 
the  property.  Draper  v.  Walker,  98  Ala.  310. 
313,  13  South.  695;  Marks  v.  Robinson,  82 
Ala.  69,  2  South.  292;  Holman  v.  Ketchum, 
163  Ala.  860,  46  South.  206;  Snead  v.  Scott, 
62  South.  36,  39 ;  Heflln  v.  Slay,  78  Ala.  180.  , 
As  stated  by  a  leading  text-writer,  "a  sale 
of  the  entire  property  by  the  mortgagee,  en- 
titled to  possession,  before  foreclosure,  does 
not  amount  to  a  conversion  of  it  for  which 
the  mortgagor  may  maintain  an  action  in  the 
nature  of  trover."  Jones  on  Chat  Mortg- 
8  435.  So,  it  is  said  by  Mr.  Freeman:  "la 
case  the  mortgagee  acts  wrongfully  and  un- 
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fairly  In  thus  disposing  of  the  property,  the 
mortgagor  had  no  remedy  at  law,  but  must 
resort  to  a  bill  In  equity  In  the  nature  of  a 
bill  to  redeem.  So  far  as  legal  rights  and 
obligations  are  concerned,  after  forfeiture 
the  mortgagee  may  treat  the  property  as  his 
own,  and  deal  with  it  as  he  may  choose, 
without  incurring  liability  at  law."  Note 
to  Wygal  t.  Bigelow,  42  Kan.  477,  22  Pac 
612,  16  Am.  St  Rep.  495,  501.  To  the  same 
effect  is  the  text  of  Jones  on  Chat  Mortg. 
fl  793,  801. 

It  is  evident  that  when  foreclosure  sales 
are  characterized  by  courts  as  invalid  by 
reason  of  unfairness  or  irregularity,  no  more 
can  be  intended  than  that  they  are  invalid 
at  foreclosure*,  and  that  they  are  therefore 
not  effective  to  cut  off  the  equity  of  redemp- 
tion. See  Kelsey  v.  Ming,  118  Mich.  488,  76 
N.  W.  981 ;  Murray  v.  Brskine,  109  Mass.  587. 
See,  also,  Jones  on  Chat  Mortg.  f  791;  16 
Am.  St  Rep.  501,  note. 

[3]  In  this  state  it  is  settled  that  a  mort- 
gagee who  has  exercised  a  power  to  sell  at 
private  tale  Is  chargeable  in  equity  upon  a 
bill  for  accounting  and  redemption,  with  the 
reasonable  value  of  the  property  sold,  regard- 
less of  the  price  actually  received.  Zadek 
v.  Burnett  57  South.  447.  The  same  doctrine 
has  been  recognized  in  an  action  at  law  by 
the  mortgagee  to  recover  a  deficiency  Judg- 
ment on  the  mortgage  debt  after  the  fore- 
closure by  private  sale  under  the  power, 
and  such  an  action  may  be  defeated  in  whole 
or  in  part  by  pleading  and  showing  that  the 
reasonable  value  of  the  property  sold  was 
in  excess  of  the  price  received  and  credited. 
Johnson  v.  Selden,  140  Ala.  418,  37  South. 
249,  103  Am.  St  Rep.  49. 

This  doctrine,  founded  on  sound  policy,  is 
applicable,  as  the  authorities  all  clearly 
show,  only  to  private  sales  under  the  power. 
See  Freeman's  Note  to  Johnson  v.  Selden, 
supra,  103  Am.  St  Rep.  56,  par.  IV;  Jones 
on  Chat  Mortg.  H  707,  708,  773  ;  7  Cyc.  107b. 

It  furnishes  no  support  however,  for  an  in- 
dependent recovery  by  the  mortgagor  in  an 
action  at  law.  As  held  by  practically  all 
the  authorities  which  proceed,  as  we  do,  up- 
on the  theory  of  an  absolute  legal  title  in 
the  mortgagee  after  default  and  possession 
taken  by  him,  and  under  distinct  systems  of 
procedure  for  law  and  equity,  the  mortgag- 
or's only  remedy  is  by  bill  In  equity  for  re- 
demption, with  an  accounting  for  the  rea- 
sonable value  of  the  property,  if  injured  or 
destroyed,  or  for  any  reason  unavailable  for 
redemption. 

This  remedy  was  open  to  the  mortgagor  in 
this  case,  and  by  it  he  might  have  obtained 
full  and  ample  redress  for  every  wrong  in- 
juriously affecting  his  purely  equitable  rights. 

[4]  An  exception  may,  perhaps,  be  recog- 
nized where  a  mortgagee  in  possession  after 
default  sells  the  chattels  at  unauthorized 
private  sale  for  an  amount  in  excess  of  the 
mortgage  debt.  There  is  such  an  intimation 
in  Draper  v.  Walker,  98  Ala.  310,  314,  18 


South.  595,  597,  where  it  is  said  that  "if  the 
purchase  price  received  by  the  first  mort- 
gagee exceeded  the  amount  of  his  debt  the 
surplus,  ex  aequo  et  bono,  belonged  to  the 
holder  of  the  equity  of  redemption,  for  which 
assumpsit  would  lie."  But  we  have  not  such 
a  case  before  us,  and  need  not  consider  it 

The  only  other  theory  upon  which  plaintiff 
might  recover  in  assumpsit  would  require 
proof  of  defendant's  receipt  of  a  purchase 
price  at  the  foreclosure  sale  In  excess  of  the 
mortgage  debt  and  on  the  undisputed  evi- 
dence there  was  no  such  surplus. 

It  is  to  be  noted  that  the  decisions  in  those 
states  which  regard 'the  mortgagee's  interest 
as  a  lien  merely,  or  which  have  abolished  the 
distinction  between  legal  and  equitable  forms 
and  procedure,  are  not  safe  guides  elsewhere. 
An  example  will  be  found  in  Wygal  v.  Bige- 
low, 42  Kan.  477,  22  Pac.  612,  16  Am.  St 
Rep.  495. 

Since  the  foregoing  opinion  was  written 
and  adopted,  the  writer  has  examined  the 
dissenting  opinion  filed  by  Justice  MAY- 
FIELD. 

The  criticism  upon  the  majority  opinion 
seems  to  be  founded  primarily  on  the  as- 
sumption that  it  denies  any  remedy  at  all 
to  mortgagors  who  complain  of  unfair  fore- 
closure sales,  and  upon  the  further  assump- 
tion, also,  that  the  common-law  theory  of 
mortgages  has  been  abandoned -by  the  law 
courts  of  this  state;  that  trover  is  an  equi- 
table action,  and  hence  will  lie  for  injuries 
to  purely  equitable  rights;  that  every  fore- 
closure sale  which  may  be  deemed  unfair 
Is  utterly  void,  both  in  law  and  equity ;  that 
every  public  foreclosure  sale,  however  regu- 
lar and  free  from  actual  fraud,  may  be  im- 
peached before  a  Jury  in  a  common-law  ac- 
tion* for  damages;  and  especially  that  in 
such  an  action,  the  mortgagee  is  liable  be- 
cause of  his  failure  to  make  the  property 
bring  its  fair  value. 

The  conclusion  reached  by  Justice  MAY- 
FIELD  In  this  case  is  founded  essentially  on 
the  hypothesis  that  the  foreclosure  sale  in 
question  was  a  nullify,  and  of  no  effect  what- 
ever. 

I  notice  briefly  these  several  propositions: 
1.  The  remedy  in  equity  by  bill  for  redemp- 
tion, or  bill  in  the  nature  of  a  bill  for  re- 
demption, is  well  established  by  the  author- 
ities, and  it  is  vain  to  deny  either  its  exist- 
ence or  its  efficiency.  16  Am.  St  Rep.  501, 
note;  7  Cyc.  117.  The  rights  involved  are 
peculiarly  of  equitable  cognizance.  "A  court 
of  equity,  in  which  each  party  can  be  com- 
pelled to  do  equity,  is  the  appropriate  forum 
for  the  consideration  of  all  other  questions 
than  fraud  in  the  execution  of  the  [mortgage] 
conveyance."  Kelly  v.  Mobile,  etc.,  Ass'n, 
64  Ala.  501, 503.  "After  the  law  day  •  •  • 
nothing  remains  in  the  mortgagor  but  the 
equity  of  redemption,  of  which,  as  between 
mortgagor  and  mortgagee,  courts  of  law  do 
not  take  notice."  Toomer  v.  Randolph,  60 
Ala.  356;  Harris  v.  Miller,  71  Ala.  20,  33; 
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Lomb  v.  Pioneer  Co.,  106  Ala.  591,  17  South. 
670;  Foster  v.  Carlisle,  148  Ala.  239,  42  South. 
441;  Holman  v.  Ketchum,  153  Ala  360,  45 
South.  206. 

2.  In  a  long  and  unbroken  line  of  decisions 
this  court  has  declared  over  and  over  again 
that  the  common-law  theory  of  mortgages 
prevails  in  courts  of  law,  and  that  in  such 
courts  the  mortgagee  is  regarded  as  the  ab- 
solute owner  of  the  mortgaged  property  after 
condition  broken.  Welsh  v.  Phillips,  54  Ala. 
309,  25  Am.  Rep.  679;  Toomer  v.  Randolph, 
60  Ala.  356,  360;  Farrls  v.  Houston,  74  Ala. 
163:  Lomb  v.  Pioneer  Co.,  106  Ala.  591,  599, 
17  South.  670  ;  High  v.  Hoffman,  129  Ala.  359, 
361,  29  South.  658;  Foster  v.  Carlisle,  148 
Ala.  259,  42  South.  441 ;  Holman  v.  Ketchum, 
153  Ala.  360,  45  South.  206.  And  it  has  been 
twice  specifically  held,  in  accordance  with 
this  theory,  that  the  mortgagor  cannot  main- 
tain trover  against  the  mortgagee  for  a  con- 
version of  chattels  after  condition  broken. 
Draper  v.  Lewis,  98  Ala.  310,  13  South.  595; 
Snead  v.  Scott,  62  South.  36.  This  rule,  of 
course,  is  subject  to  the  condition  that  the 
mortgage  debt  has  not  been  tendered  before 
demand  or  possession  taken  by  the  mort- 
gagee. Maxwell  v.  Moore,  95  Ala.  166,  10 
South.  444,  36  Am.  St  Rep.  190. 

[5]  3.  It  is  true  that  trover  is  frequently 
referred  to  as  an  equitable  action ;  but  it  is 
obvious  that  equitable  principles  are  applied 
only  to  the  quantum  of  damages  recoverable, 
and  not  to  the  gravamen.of  the  action.  This 
is  explained  in  Williams  v.  Crum,  27  Ala.  468, 
where  it  is  said :  "In  ascertaining  the  dam- 
ages in  many  actions  of  trover,  it  is  allow- 
able to  mitigate  them,  by  investigating  and 
determining  what  (for  want  of  a  phrase  of 
greater  accuracy)  is  called  the  equity  of  the 
case."  It  clearly  appears,  also,  from  the  dis- 
cussion in  McGowan  v.  Young,  2  Stew.  &  P. 
160,  171.  That  the  plaintiff  in  trover  can 
recover  only  upon  a  title  conferring  the  right 
to  immediate  possession,  is  the  fixed  rule  of 
our  decisions.  Rees  v.  Coats,  65  Ala.  258; 
Draper  v.  Walker,  98  Ala.  310, 13  South.  595. 

[6]  4.  It  is  not  the  law  in  this  state  that 
every  unfair  foreclosure  "sale  under  power  is 
void  at  law.  The  legal  validity  of  such  a 
sale  depends  upon  a  substantial  compliance 
with  the  terms  of  the  mortgage.  Wood  v. 
Lake,  62  Ala.  489;  Speakman  v.  Vest,  166 
Ala.  235,  240,  51  South.  980.  "At  law,  In  the 
absence  of  actual  fraud,  if  the  sale  has  been 
regular,  It  is  valid."  Harris  v.  Miller,  71 
Ala.  26,  33.  The  actual  fraud  here  referred 
to  is  defined  as  "any  artifice  or  deception 
used  to  cheat  or  deceive.  This  definition 
would,  however,  seem  to  embrace  only  actual 
or  positive  frauds.  Rut  fraud,  as  understood 
and  denounced  in  equity,  includes  all  acts, 
omissions,  or  concealments  which  involve  a 
breach  of  a  legal  or  equitable  duty,  trust,  or 
confidence  justly  reposed,  which  are  injurious 
to  another,  or  by  which  an  *  •  •  uncon- 
scientious advantage  is  taken  of  another." 
Kennedy  v.  Kennedy,  2  Ala.  571,  593. 


In  a  court  of  law  a  power  of  sale  Is  mere- 
ly part  of  a  legal  contract  to  be  executed  ac- 
cording to  its  terms.  In  a  court  of  equity 
it  is  quickened  with  the  elements  of  a  trust, 
and  the  donee  of  the  power  is  charged  as  a 
quasi  trustee  with  the  duty  of  fairness  and 
good  faith  in  its  execution,  to  the  end  that 
the  mortgagor's  property  may  be  disposed  of 
to  his  pecuniary  advantage  in  the  satisfac- 
tion of  his  debt 

Any  breach  of  duty  as  such  trustee  is  cog- 
nizable in  equity,  "and  subjected  the  sale  so 
made,  upon  the  reasonable  and  appropriate 
action  of  the  complainants,  to  a  rescission  on 
account  of  such  fraud."  Randolph  v.  Vails, 
60  South.  159,  163. 

5.  It  is  obvious  that  if  any  mortgagee 
who,  without  actual  fraud,  and  in  accord- 
ance with  the  terms  of  his  mortgage,  has  sold 
the  mortgaged  property  by  foreclosure  sale 
can  be  compelled  to  defend  his  sale  before 
a  jury  on  the  issue  of  bona  fides  in  making 
it  or  of  the  adequacy  of  the  price  received, 
aj  the  hazard  of  being  adjudged  a  tort-feas- 
or and  mulct  in  damages  therefor,  the  com- 
mercial value  of  this  form  of  security  will  be 
substantially  destroyed. 

6.  Stripped  of  invective,  the  charge  against 
this  foreclosure  sale  is  that  it  was  made  for 
the  purpose  of  cutting  off  the  mortgagor's 
equity  of  redemption,  and  thus  acquiring  an 
absolute  title  to  his  property,  and  that  the 
mortgagee  purchased  $5,000  of  property  for 
$700.  Hence  it  is  concluded  that  a  Jury  may 
declare  the  sale  a  nullity  in  an  action  at  law 
for  damages. 

It  is  to  be  observed  that  the  sale  was  con- 
ducted in  a  manner  expressly  authorized  by 
the  mortgage,  by  the  terms  of  which  the 
mortgagor  voluntarily  waived  practically  all 
of  the  formalities  and  methods  upon  which 
he  might  otherwise  have  insisted.  This  court 
has  no  authority  to  declare  his  contract  void, 
and  substitute  another  in  its  place,  however 
unwise  and  Improvident  it  may  have  been. 

No  fraud  is  charged  other  than  the  mort- 
gagee's purpose  to  cut  off  the  equity  of  re- 
demption and  secure  a  title  to  the  property. 
Rut  inasmuch  as  this  is  one  of  the  essential 
incidents  of  foreclosure  as  ordained  by  law, 
its  entertainment  and  pursuit  by  a  mort- 
gagee cannot  in  the  absence  of  oppression, 
be  regarded  as  a  vice  or  a  fraud.  Hunter  v. 
Mellen,  127  Ala.  343,  348,  28  South.  46S; 
Security  Loan  Ass'n  v.  Lake,  69  Ala.  456, 
44  Am.  Rep.  528.  Certainly  the  mortgagee 
need  not  before  approaching  the  auction 
block,  cleanse  his  heart  of  all  covetousness, 
as  the  pious  Mussulman  cleanses  his  body 
before  entering  a  mosque.  There  is  no  evi- 
dence in  the  record  upon  which  to  ground  a 
charge  of  fraud  or  irregularity  in  this  sale, 
unless  fraud  is  to  be  inferred  from  the  fact 
alone  that  the  property  brought  a  grossly  in- 
adequate price  as  compared  with  its  appar- 
ent value.  It  is  proper  to  observe.  Just  here, 
that  defendant's  mortgage  on  the  land  was 
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subordinate  to  a  prior  outstanding  mortgage 
for  $2,500,  upon  which  defendant  had  paid 
9206  interest  shortly  before  foreclosure ;  and 
also  that  the  sawmill  was  subject  to  a  prior 
lien  of  $250,  which  defendant  had  also  paid. 
The  evidence  shows,  also,  that  only  one  mule 
was  included  in  the  chattels  sold  under  the 
power,  instead  of  four,  as  asserted.  So  that 
$850  must  be  deducted  from  the  approximate 
valuation  of  $2,000  placed  upon  the  person- 
alty sold,  and  the  net  result  is  that  about 
$1,150  of  property  sold  for  $400. 

[7]  But  it  has  been  repeatedly  held  by 
this  court,  and  must  now  be  regarded  as  set- 
tled law,  that  gross  inadequacy  of  the  price 
paid  by  the  purchaser  at  a  foreclosure  sale 
will  not  of  itself,  even  in  a  court  of  equity, 
invalidate  or  affect  the  sale.  Ward  v.  Ward, 
108  Ala.  278,  19  South.  354 ;  Hunter  v.  Mel- 
len,  127  Ala.  343,  348,  28  South.  468;  Wlndes 
t.  Russell,  150  Ala.  625,  43  South.  788. 

It  results  that  the  plaintiff  was  not  enti- 
tled to  recover  in  this  action,  and  the  general 
affirmative  charge  was  properly  given  for 
the  defendant 

Affirmed. 

ANDERSON,  0.  J.,  and  McCLELLAN,  DE 
•GRAFFENRIED,  and  GARDNER,  J  J.,  con- 
cur. MAYFIELD  and  SAYRE,  J  J.,  dissent 
in  separate  opinions. 

MAYFIELD,  J.  (dissenting).  If  the  deci- 
sion in  this  case  is  correct,  then  all  must  con- 
cede that  the  law  as  to  mortgages  cries 
loudly  for  statutory  relief.  If  a  bank  can 
lend  a  customer  $1,300,  and  take  a  mortgage 
of  $3,200  worth  of  lands  and  $2,000  worth  of 
personalty,  and  then  buy  the  whole  of  this 
mortgaged  property  from  itself  for  less  than 
one-half  the  amount  of  the  loan,  and  hold  all 
of  this  property  and  the  balance  of  the  debt 
against  the  mortgagor,  and  he  has  no  rem- 
edy, then  there  is  certainly  a  crying  need 
for  a  change  in  the  law  of  mortgages. 

Such  a  case  the  record  here  strongly  tends 
to  show,  if  it  does  not  conclusively  show,  and 
yet  the  court  says  that  the  mortgagor  has  no 
remedy  in  a  court  of  law — that  neither  trover 
nor  assumpsit  will  lie  against  the  mortgagee 
bank,  notwithstanding  it  has  by  this  oppres- 
sive and  fraudulent  foreclosure  collected  $5,- 
000  on  a  $1,300  debt,  and  still  holds  one-half 
of  the  debt  against  the  mortgagor. 

I  am  persuaded  that  the  law  does  not  coun- 
tenance, allow,  or  tolerate  such  oppression 
of  the  debtor.  Such  a  doctrine  or  rule  of 
law,  to  my  mind,  works  nothing  better  than 
oppression,  cruelty,  and  tyranny.  A  law  that 
allows  a  creditor  to  collect  from  his  debtor 
nearly  three  times  what  is  owing,  and  to 
still  hold  one-half  of  the  debt  against  him, 
la  nothing  less  than  oppressive  and  tyrannous. 
A  contract  Which  so  provides  ought  not  to  be 
enforced  in  any  court  of  law  or  equity.  Such 
contracts,  if  sanctioned  by  the  common  law, 
onght  to  be  declared  void  by  an  express 
statute, 
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I  do  not  know  whether  the  evidence  shown 
by  this  record  is  true  or  false,  and  therefore 
I  do  not  attempt  to  express  an  opinion  on 
this  point ;  but,  if  the  evidence  contained  in 
this  record  Is  true,  and  all  that  It  tends  to 
show  was  done  was  legal,  and  according  to 
the  contract  and  the  law,  then  Shylock,  com- 
paratively speaking,  was  a  philanthropist  go- 
ing about  doing  charity. 

The  error  in  the  decision  of  this  case  is 
hinged  upon  treating  it  as  a  fact  conclusively 
shown  that  there  was  a  valid  foreclosure  of 
the  mortgage.  If  the  evidence  in  this  case 
is  true,  there  was  never  any  foreclosure  of 
the  mortgage.  It  was  open  for  the  Jury  to 
find  that  the  pretended  foreclosure,  even  un- 
der the  almost  unlimited  powers  contained  in 
the  mortgage,  was  a  veritable  sham,  made, 
not  for  the  purpose  of  foreclosing  the  mort- 
gage, and  giving  the  mortgagor  the  benefit 
thereof,  but  for  the  purpose  of  cutting  off  his 
.equity  of  redemption,  and  of  thus  acquiring 
an  absolute  title  to  his  property  without  due 
process  of  law.  Is  it  possible  that  the  law 
will  tolerate  and  sanction  a  proceeding  like 
the  one  shown  by  this  evidence?  I  do  not 
see  how  It  is  possible  to  say  that  there  was 
any  foreclosure  of  the  mortgage  in  question. 
It  Is  true  there  was  a  mock  foreclosure  sale ; 
but  it  was  nothing  better  than  a  mockery. 
It  could  have  been  conducted  as  it  was  for 
no  other  purpose  than  to  deprive  the  mort- 
gagor of  property  and  rights  under  the  mort- 
gage. If  the  plaintiff's  evidence  was  true, 
the  foreclosure  proceeding  was  not  only  a 
palpable  fraud,  perpetrated  upon  him,  but 
was  a  fraud  upon  the  contract  and  the  law, 
and  against  public  policy.  If  there  was  no 
foreclosure  sale,  surely  no  court  would  hold 
that  the  mortgagor  was  without  a  remedy 
in  a  court  of  law.  I  do  not  understand  the 
majority  opinion  to  hold  otherwise. 

It  is  intimated,  if  not  said,  that  plaintiff's 
sole  remedy  is  in  a  court  of  equity  on  a  bill 
to  redeem.  In  this  contention  my  'Brothers 
are  in  error.  If  this  record  speaks  the  truth, 
there  can  be  no  redemption  as  to  the  chat- 
tels. A  bill  to  redeem  Is  for  the  purpose  of 
ascertaining  and  paying  the  mortgage  debt, 
and  obtaining  back  the  mortgaged  property. 
The  evidence  shows  that  the  mortgage  debt 
has  been  thrice  paid,  that  the  chattels  have 
been  converted,  and  that  the  money,  the  pro- 
ceeds thereof,  has  been  appropriated  by  the 
mortgagee.  The  mortgagee  is  not  In  posses- 
sion of  the  property,  and  the  mortgagor  could 
not  acquire  his  property  on  a  bill  to  redeem. 
The  most,  if  not  all,  of  it  has  been  destroy- 
ed, consumed,  or  scattered  to  the  four  winds 
by  the  mortgagee,  so  as  to  defeat  relief  by  a 
bill  to  redeem.  A  bill  to  redeem  which  would 
set  forth  as  facts  what  the  evidence  In  this 
record  tends  to  show  them  to  be  would  con- 
tain no  equity,  for  the  reasons  above  pointed 
out 

The  only  possible  relief  which  could  be 
awarded  would  be  by  a  judgment  or  decree 
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over,  In  favor  of  complainant,  In  the  way  of 
damages.  This  would  not  give  the  bill  equity. 
While  such  decrees  over  may  be  rendered  in 
proper  cases,  they  are  merely  incidental  to 
the  main  equity  of  the  bill;  that  Is,  to  as- 
certain and  pay  the  mortgage  indebtedness, 
and  to  repossess  the  mortgagor  of  the  prop- 
erty. There  was  no  necessity  to  ascertain 
the  mortgage  indebtedness  or  to  pay  it — the 
amount  would  be  shown  to  be  certain,  and 
to  have  been  paid ;  and  neither  the  property 
nor  the  title  thereto  could  be  restored  to  the 
mortgagor,  so  there  would  be  no  equity  in  the 
bill.  If  this  plaintiff  has  no  remedy  in  a 
court  of  law,  it  is  certain  he  has  none  in  a 
court  of  equity.  If  he  has  no  remedy,  what 
has  become  of  the  ancient  and  almost  sacred 
maxim,  "Where  there  is  a  wrong  there  is  a 
remedy"? 

The  law  is  so  well  settled  in  this  state  that 
it  needs  no  citation  of  authority,  that  a  mort- 
gage passes  the  legal  title  to  the  mortgagee, 
subject  to  be  defeated  on  the  performance  of 
the  conditions  as  to  payment,  etc.,  and  that 
after  the  law  day  of  the  mortgage  the  only 
right  of  the  mortgagor  is  to  redeem,  and  that 
a  valid  foreclosure  cuts  off  and  extinguishes 
the  right  of  redemption.  It  is  equally  well 
settled,  however,  that  fraud  vitiates  every 
transaction  into  which  it  enters.  Therefore, 
if  a  formal  foreclosure  Is  in  fact  and  in  truth 
no  foreclosure,  but  is  a  mere  sham,  and  for 
the  purpose  of  defeating  the  rights  of  the 
mortgagor,  a  court  of  law  or  of  equity  will  so 
treat  such  pretended  foreclosure,  and  treat 
the  parties  as  if  there  had  been  no  foreclo- 
sure; and  a  party  to  such  a  pretended  and 
sham  foreclosure,  whether  he  be  the  mort- 
gagee or  a  stranger,  will  be  treated  in  law 
as  a  trespasser  ab  initio,  and,  if  a  purchaser 
at  such  sham  foreclosure  sale,  with  knowl- 
edge of  the  facts,  subsequently  dispose  of 
the  property,  he  will  be  held  liable  as  for  a 
conversion  for  the  amount  in  excess  of  the 
mortgage  debt,  interest,  and  costs  of  a  proper 
foreclosure. 

"No  man  shall  profit  by  his  own  wrong." 
This  is  a  venerable  and  righteous  maxim  of 
the  law.  It  applies  as  well  to  corporations 
and  banks  and  mortgagees  as  to  natural  per- 
sons. Is  it  not  a  wrong  for  a  creditor, 
though  it  be  a  bank,  to  so  manipulate  a  fore- 
closure as  to  collect  $5,000  on  a  $1,300  in- 
debtedness, and  still  hold  one-half  of  the  In- 
debtedness against  the  debtor  mortgagor? 
If  this  was  a  wrong — and  surely  It  was — 
shall  he  who  wrought  it  profit  by  It?  He 
may,  says  the  decision  in  this  case. 

I  concede,  of  course,  that  if  there  was  a 
foreclosure  of  the  mortgage  in  question,  then 
the  plaintiff  cannot  recover  In  this  action. 
This  Is  hornbook  law  In  this  state ;  but  It  Is 
equally  well  settled  that,  if  the  pretended 
foreclosure  was  a  mere  sham  and  fraud,  then 
it  was  void  absolutely,  and  the  status  is  just 
as  If  there  had  been  no  pretended  foreclosure. 
If  there  was  no  foreclosure,  then,  I  take  it, 
no  one  could  dispute  the  right  of  the  plaintiff 


to  recover,  both  In  trover  and  In  an  action 
for  money  had  and  received. 

It  was  shown,  or  offered  to  be  shown,  by 
the  plaintiff  that  the  mortgagee  bank  receiv- 
ed nearly  or  quite  $5,000  for  the  sale  and 
conversion  of  the  mortgaged  property.  The 
bank  received  more  than  $3,000  for  the  land 
alone,  which  amount  nearly  thrice  discharged 
the  mortgage  debt,  and.  If  this  sale  was  had 
before  the  sale  of  the  chattels,  the  mortgage 
was  satisfied,  and  the  title  to  all  the  chattels, 
by  virtue  of  the  statute  (section  4898  of 
Code),  revested  in  the  mortgagor;  and  hence 
a  subsequent  sale  of  the  chattels  was  a  con- 
version. If  the  chattels  were  sold  first,  then 
as  soon  as  the  mortgage  debt  was  paid  the 
title  to  the  remainder  of  the  chattels  and  to 
the  land  was  reinvested  in  the  mortgagor, 
and  a  sale  of  the  remainder  of  the  chattels 
was,  of  necessity,  a  conversion,  and  the  pro- 
ceeds of  the  sale  of  the  lands  could  be  re- 
covered in  an  action  for  money  had  and  re- 
ceived. As  to  this  there  would  seem  to  be 
no  doubt.  There  are  repeated  decisions  of 
this  court  to  this  effect  In  the  case  of 
Frank  v.  Pickens,  69  Ala.  369,  370,  371,  it  is 
said:  "That  payment  of  the  debt  secured  by 
a  mortgage  of  chattels,  whether  made  before 
or  after  the  law  day,  operates  an  extinguish-' 
ment  of  the  title  of  the  mortgagee,  whether 
the  payment  is  made  in  money,  or  by  holding 
the  mortgagee  In  possession  to  account  for 
the  use,  income,  or  profits,  was  settled  in  this 
court  at  an  early  day.  The  payment  Is  rec- 
ognized, and  the  extinguishment  is  as  opera- 
tive in  a  court  of  law  as  in  a  court  of  equity, 
and  the  mortgagor  may  maintain  trover  or 
detinue  for  the  recovery  of  the  chattels.  Mc- 
Gowen  v.  Young,  2  Stew.  &  P.  160 ;  Hamer  v. 
Harrell,  2  Stew.  &  P.  323 ;  Desha  zo  v.  Lewis, 
5  Stew.  &  P.  91  [24  Am.  Dec.  769] ;  Harri- 
son v.  Hicks,  1  Port  423  [27  Am.  Dec.  63S]; 
Brown  v.  Lipscomb,  9  Port  472;  Sims  v. 
Canfield,  2  Ala.  555 ;  Geron  v.  Geron,  15  Ala. 
558  150  Am.  Dec.  143];  Shiver  v.  Johnston, 
62  Ala.  37." 

If  the  mortgagee  was  In  possession  of  the 
chattels  in  question,  and  the  mortgage  debt 
bad  been  paid,  as  it  was,  by  a  sale  of  the 
land,  the  mortgagor  could  then  redeem  by  a 
bill  in  equity,  or  recover  the  chattels  by  in 
action  In  detinue,  which  is  analogous  to  a 
bill  to  redeem.  But  as  the  mortgagee  con- 
verted, the  chattels,  or  a  part  of  them,  after 
the  debt  was  paid  by  a  sale  of  part  of  the 
mortgaged  property,  the  only  remedy  of  the 
mortgagor  was  an  action  In  trover  for  con- 
version, or  he  could  waive  the  tort  and  sue 
in  assumpsit  for  money  had  and  received. 
These  actions  are  all  equitable,  and  may  be 
maintained  in  a  court  of  law  when  the  mort- 
gage debt  was  fully  paid,  as  the  evidence 
tends  to  show  it  was  in  this  case,  by  private 
sales  after  the  pretended  foreclosure.  This 
has  been  held  by  this  court  in  the  case  of 
Sims  v.  Canfield,  2  Ala,  562,  where  it  Is  said: 
"The  action  of  detinue  Is  the  only  one  at  law 
which  Is  at  all  analogous  to  a  bill  to  redeem 
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a  specific  chattel.  In  that,  the  chattel  is  re- 
covered with  damages  for  Its  detention. 
When  the  bill  Is  to  redeem,  the  decree  Is  for 
the  delivery,  and.  If  necessary,  an  account 
will  be  taken  to  ascertain  the  reasonable 
profits,  if  any  have  accrued.  In  either  case, 
It  is  conceived,  the  plaintiff  must  fail,  if  he 
has  no  subsisting  title  in  himself  at  the  time 
when  the  suit  la  commenced.  The  action  of 
trover  has  no  analogy  to  such  a  suit  in  equi- 
ty, because  the  recovery  is  in  damages  mere- 
ly, and  interest  on  the  value  of  the  chattel 
when  converted  is  given  from  the  time  of 
the  conversion  in  lieu  of  the  profits." 

In  the  case  of  Harrison  v.  Hicks,  1  Port 
423,  431,  it  is  said:  "The  right  of  the  de- 
fendant, as  it  appears  from  the  evidence,  was 
clearly  maintainable  in  a  court  of  law.  It  is 
true  that  an  equity  of  redemption  la  only 
available  in  chancery.  But  in  the  case  of 
mortgaged  chattel,  where  the  debt  has  been 
paid,  the  legal  title  Is  perfect  in  the  mort- 
gagor. If  this  principle  be  correct,  a  resort 
to  chancery  would  not  be  tolerated,  even  If 
the  mortgagee  were  in  possession  of  the  prop- 
erty. But  when  the  debt  has  been  paid,  and 
the  chattel  In  possession,  there  can  be  no 
doubt  of  a  perfect  legal  title,  the  bill  of  sale 
notwithstanding." 

Trover  Is  an  equitable  action,  especially  so 
in  actions  between  mortgagor  and  mortgagee. 
This  court  at  an  early  day  so  declared. 

In  the  case  of  McGowen  v.  Young,  2  Stew. 
&  P.  100,  the  subject  was  discussed  at  length, 
and  the  rigor  and  the  technicalities  of  the 
common  law  were  departed  from ;  and  this 
court  has  always  followed  and  extended  the 
doctrine  of  McGowen  v.  Young  until  the  de- 
cision in  this  case.  This  is  the  first  decision 
to  go  back  to  the  rigor  and  technicalities  of 
the  English  common  law  on  the  subject  It 
was  decided  in  that  case  that:  "The  action 
of  trover,  like  the  action  of  assumpsit,  is 
competent  to  administer  justice  between  par- 
ties, according  to  the  rules  of  equity.  The 
courts  of  law,  in  actions  of  trover,  are  au- 
thorized to  investigate  the  justice  and  equi- 
ty of  the  particular  case,  in  a  similar  man- 
ner and  on  similar  principles  to  those  by 
which,  in  such  courts,  the  defense  of  par- 
tial failure  of  consideration  is  sustained." 

There  was  a  dissenting  opinion  in  that 
case  in  line  with  the  majority  opinion  in 
this  case.  The  majority  opinion  in  that  case 
prevailed  in  this  state  until  the  decision  in 
this  case,  which  goes  back  to  the  rigor  of  the 
common  law  which  protected  the  creditor, 
but  not  the  debtor.  The  action  of  trover,  as 
between  mortgagor,  and  mortgagee,  has  ever 
been  treated  in  this  state  as  competent,  in 
many  respects,  to  investigate  and  determine 
the  equity  of  the  case. 

There  la  no  doubt  that  a  mortgagee.  If  au- 
thorized under  the  powers  of  his  mortgage, 
may  foreclose  by  either  public  or  private 
sale,  with  or  without  notice,  and  thereby  cut 
off  and  terminate  the  mortgagor's  legal  and 
equitable  rights  to  the  mortgaged  property. 


627 

This  la  common  law,  common  knowledge,  and 
common  sense.  But  in  such  case  there  must 
be  a  real,  bona  fide  foreclosure  sale.  A  mere 
sham  or  form,  when  there  Is  no  real  sale  in 
fact  will  not  have  the  effect  of  a  real  sale. 
A  mere  pretext  a  mere  sham  sale,  where  the 
mortgagee  both  sells  and  buys  (even  under 
his  authority  so  to  do)  for  a  mere  song,  and 
for  the  sole  and  real  purpose  of  depriving  the 
mortgagor  of  his  right  to  redeem,  will  not 
have  the  desired  effect  of  a  real  and  bona 
fide  foreclosure  sale.  Courts  of  law,  as  well 
as  courts  of  equity,  will  treat  such  pretended 
sales  as  they  ought  to  be  treated — as  if  they 
had  never  occurred — and  treat  the  mortgagee 
as  in  possession  without  foreclosure ;  and,  if 
the  mortgagee  subsequently  sells  the  proper- 
ty as  his  own,  the  purchase  price  will  be ' 
applied  as  a  payment  pro  tan  to  on  the  mort- 
gage debt  If  the  subsequent  purchase  price, 
the  proceeds  of  the  sale,  be  equal  to,  or  ex- 
ceed, the  mortgage  debt  with  Interest  there- 
on, the  mortgage  is  paid,  and  the  title  to  the 
remainder  of  the  property  mortgaged,  If 
there  be  such,  is,  by  virtue  of  the  statute 
(section  4898,  Code),  reinvested  in  the  mort- 
gagor, and  a  subsequent  sale  or  disposition 
of  such  remainder  will  be  treated  in  a  court 
of  law  or  of  equity  as  a  conversion  of  the  re- 
mainder of  the  mortgaged  chattels.  That 
this  is  the  law,  I  deem  it  well  settled  and 
undoubted  but  for  the  decision  in  this  case. 
My  Brothers  have  evidently  fallen  into  gross 
error  by  acting  upon  the  theory  that  as  to 
such  bogus  foreclosure  sales — sales  of  chat- 
tels— the  mortgagor  is  remitted  solely  to  a 
court  of  equity,  either  to  set  aside  such  bo- 
gus, pretended,  foreclosure  sale,  or  to  file  his 
bill  to  redeem.  A  court  of  law  "Is  just  as 
competent  and  in  some  cases  more  compe- 
tent to  declare  such  a  sale  of  chattels  ab- 
solutely void  and  award  appropriate  relief. 

Mr.  Oooley,  In  his  work  on  Torts,  while 
not  treating  the  subject  fully,  clearly  recog- 
nizes the  doctrine  that  trover  will  lie  by  the 
mortgagor,  against  the  mortgagee,  where 
there  are  such  acts  by  'the  mortgagee  as  will 
Impair  or  defeat  the  mortgagor's  right  to  re- 
deem. An  assertion  of  absolute  ownership 
by  the  mortgagee  without  a  valid  foreclo- 
sure Is  a  conversion.  Though  the  mortgage 
authorizes  the  mortgagee  to  take  possession 
for  the  purpose  of  foreclosure,  if  he  fore- 
closes contrary  to  the  powers,  or  if  he  sells 
more  of  the  property  than  is  necessary  to 
satisfy  the  mortgage,  this  is  a  conversion  as 
to  the  excess.  Cooley  on  Torts,  805,  800; 
Colby  v.  Kimball,  99  Iowa,  821,  08  N.  W.  788 ; 
Omaha  Co.  v.  Rogers,  35  Neb.  01,  52  N.  W. 
820. 

To  say,  as  is  said  in  this  case,  that  a 
mortgagee  of  $5,000  worth  of  property,  con- 
sisting of  a  farm  of  390  acres,  a  sawmill,  and 
cotton,  corn,  fodder,  hay,  etc.,  pledged  to  se- 
cure a  debt  of  $1300,  can,  without  having 
any  of  the  property  present  at  the  place  of 
sale,  offer  it  for  sale  in  bulk,  and  buy  it  for 
a  mere  song,  and  thus  destroy  the  mortga- 
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gor's  right  to  redeem,  and  then  at  private 
sale  sell  the  property  in  separate  lots  and 
for  divers  prices  aggregating  $5,000,  and  not 
be  liable  to  the  mortgagor  in  trover  as  for 
money  had  and  received,  is  to  my  mind  noth- 
ing short  of  gross  cruelty,  oppression,  and 
fraud,  as  to  the  mortgagor,  and  even  the 
law  itself.  I  cannot  and  will  never  volun- 
tarily subscribe  to  any  such  doctrine.  None 
of  the  cases  or  the  text-books  cited  in  the 
majority  opinion  announce  or  uphold  such  a 
doctrine. 

No  one  doubts  that  a  mortgagee,  after  a 
valid  foreclosure,  Is  not  liable  to  the  mort- 
gagor, in  trover,  and,  if  the  property  brings 
less  than  the  mortgage  debt,  and  interest, 
and  costs,  he  is  not  liable  at  all,  in  any  form 
of  action,  in  a  court  of  law  or  of  equity.  But 
this  case  decides  that,  if  authorized  by  the 
mortgage  to  sell  at  either  public  or  private 
sale,  and  with  or  without  notice,  the  mort- 
gagee can  then,  by  a  mere  mock,  sham,  or 
pretended  sale,  under  the  power,  acquire  the 
absolute  title  to  thousands  of  dollars'  worth 
of  property  for  a  mere  song,  and  then  sell 
such  property  at  private  sale,  and  therefrom 
receive  hundreds  of  dollars,  and  still  hold 
the  debt  against  the  mortgagor,  and  not  be 
liable  in  a  court  of  law  as  for  conversion,  or 
as  for  money  had  and  received.  I  do  not 
believe  this  is  now,  ever  was,  or  ever  ought 
to  be  the  law  of  this  or  any  other  civilized 
and  enlightened  country. 

In  order  that  there  can  never  be  any  doubt 
as  to  what  some  of  the  evidence  in  this  rec- 
ord showed,  or  tended  to  show,  I  copy  a  part 
of  it  in  this  opinion,  and,  If  it  is  true — wheth- 
er it  was  or  was  not  true  was  a  question  for 
the  Jury — I  do  not  understand  how  the  court 
can  deny  this  mortgagor  all  relief.  I  know 
the  majority  opinion  avoids  the  hardship  and 
oppression  by  suggesting  that  the  only  relief 
is  in  a  court  of  equity,  and  not  in  a  court  of 
law ;  but  I  think  I  have  conclusively  shown 
that  this  is  purely  theoretical  and  technical, 
and  has  no  basis  in  fact  or  practice.  A  court 
of  law,  as  well  as  a  court  of  equity,  can  pro- 
nounce a  sham  foreclosure  sale  of  chattels 
void,  and  hold  the  mortgagee  as  if  there  had 
been  no  pretended  foreclosure. 

If  there  was  no  public  foreclosure,  then, 
when  the  private  sales  brought  in  enough  to 
pay  the  debt,  interest,  and  costs,  the  remain- 
der of  the  property  was  that  of  the  mortga- 
gor, and  the  sale  by  the  mortgagee  of  any 
property  in  excess  was  a  conversion;  and 
why  the  mortgagor,  as  to  this  excess,  can- 
not recover  in  trover,  or,  waiving  the  tort,  as 
for  money  had  and  received,  I  cannot  under- 
stand. And  I  submit  that  no  valid  reason  is 
assigned,  or  can  be  assigned,  for  the  majori- 
ty decision. 

This  record  was  originally  assigned  to  me, 
and  after  a  careful  and  thorough  study  of 
the  same  I  prepared  an  opinion  intended  for 
the  court;  and  this  opinion,  in  my  judgment, 
makes  a  correct  disposition  of  the  appeal, 
giving  the  reasons,  and  citing  the  authorities. 


The  majority  of  my  Brothers  did  not  agree 
with  me,  and  hence  that  opinion  did  not  be- 
come the  opinion  of  the  court  However, 
counsel  have  raised  and  argued  several  im- 
portant and  material  questions  which  are 
not  treated  in  the  majority  opinion,  and,  for 
that  reason,  I  append  to  my  dissent  the 
original  opinion  prepared  by  me,  so  changed 
as  to  express  only  my  own  views. 

There  is  one  very  important  question  rais- 
ed on  the  appeal  which  is  not  treated  at  all 
in  the  majority  opinion.  It  may  be  said, 
however,  that,  if  the  majority  opinion  were 
correct,  it  would  not  be  necessary  to  treat 
this  other  question. 

My  original  opinion  was  substantially  as 
follows : 

Appellant  sued  appellee  in  trover  for  the 
conversion  of  $2,000  worth  of  personalty. 
The  complaint  was  amended  by  adding  a 
count  for  money  had  and  received.  The 
trial  resulted  in  verdict  and  judgment  in 
favor  of  defendant,  from  which  judgment, 
plaintiff  appeals. 

Plaintiff  assigns  six  errors  and  grounds  of 
reversal ;  the  last  being  the  giving  of  the  af- 
firmative charge  in  favor  of  the  defendant. 

The  property  alleged  to  have  been  con- 
verted was  Included  in  a  mortgage,  or  mort- 
gages, executed  by  the  plaintiff  to  the  defend- 
ant, to  secure  an  indebtedness  of  about  $1,- 
300.  The  property,  or  the  greater  portion 
thereof,  was  formally  sold  by  the  defendant 
under  a  power  contained  in  the  mortgage, 
and  the  purchase  price  applied  to  the  indebt- 
edness secured  by  the  mortgage,  after  pay- 
ing off  one  or  two  prior  and  paramount  Hens 
on  certain  of  the  articles  or  items  of  proper- 
ty. The  prior  liens  amounted  to  $300  or 
$400.  The  mortgage  indebtedness  at  the 
date  of  the  sale  amounted  to  $1,300.  The 
personal  property  alleged  to  have  been  con- 
verted consisted  of  4  mules,  30  hogs,  2  cows, 
1  bale  of  cotton,  1  sawmill,  1  organ,  2  wag- 
ons, 2  buggies,  1  lot  of  plow  tools,  1,000 
pounds  fodder  or  hay,  and  400  bushels  of 
corn,  and  was  estimated  to  be  worth  $2,212.- 
60.  There  was  also  included  in  the  mort- 
gage 890  acres  of  land,  estimated  to  be 
worth  about  $3,250.  All  this  property  was 
advertised  for  one  day,  and  was  sold  on  the 
next,  and  sold  in  bulk,  except  the  sawmill. 

The  auctioneer  making  this  sale  testified 
as  follows:  That  he  had  seen  the  mortgage 
from  Rush  Harmon  to  the  Dothan  National 
Bank,  and  that  he  sold  the  property  embrac- 
ed in  said  mortgage  in  the  foreclosure  sale. 
He  says :  "I  made  the  memorandum  of  sale, 
and  signed  my  name  to  it  I  remember  mak- 
ing the  sale  in  front  of  the  courthouse.  My 
recollection  is  that  the  Dothan  National 
Bank  bought  the  property.  Mr.  Lillian 
Crawford,  who  was  the  cashier  of  the  Doth- 
an National  Bank,  bought  the  property  for 
the  bank.  My  memorandum  shows  that  the 
Dothan  National  Bank  bought  the  property. 
Mr.  Lillian  Crawford  was  there  and  bought 
it  for  the  bank.  The  real  estate  and  the  pcr- 
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sonal  property  in  the  mortgage  was  bought 
the  same  way  by  the  Dothan  National  Bank. 
All  the  stuff  was  sold  at  public  outcry  for 
cash  in  front  of  the  courthouse.  There  was 
no  sawmill  here  at  the  courthouse.  There 
were  no  hogs  here.  There  was  no  cotton 
here.  There  was  no  fodder  here.  There 
were  no  mules  here.  There  were  no  cows 
here;  no  log  carts  or  wagons  here.  There 
was  no  plow  tools  here.  There  was  no  corn 
here.  There  were  no  mules  here.  None  of 
the  property  that  I  sold  was  here.  I  put  up 
all  the  personal  property  and  sold  it  in  a 
lamp  for  $300."  The  witness  read  aloud 
from  the  memorandum  of  sale  made  by  him:. 
"The  sawmill  brought  $100;  but  it  does  not 
state  who  bought  it.  About  250  bushels  of 
corn,  8  cows,  1  organ,  1  bale  of  cotton,  30 
head  of  hogs,  sold  for  $300  in  bulk.  The 
memorandum  shows  what  I  got  for  all  the 
property." 

The  plaintiff  here  introduced  the  memo- 
randum of  sale  made  by  T.  W.  Butler,  as 
auctioneer,  at  the  foreclosure  of  the  mort- 
gage, which  was  in  words  and  figures  as 
follows:  "I,  T.  W.  Butler,  auctioneer,  here- 
by certify  that  on  this  day  I  sold  the  lands 
described  on  the  reverse  side  of  this  sheet 
at  public  outcry  for  cash  before  the  court-1 
house  door  in  Dothan,  Ala.,  at  the  hour  of 
1:30  p.  m.,  and  at  said  sale  the  Dothan  Na- 
tional Bank  became  the  last,  highest,  and 
best  bidder,  and  as  such  became  the  purchas- 
er at  and  for  the  $300  in  cash;  said  sale  was 
made  to  satisfy  the  within-described  mort- 
gage.   T.  W.  Butler,  Auctioneer." 

The  witness  Butler  further  testified  that 
the  property  mentioned  in  the  memorandum 
of  sale  was  the  property  mentioned  in  the 
mortgage. 

Ben  Harmon,  son  of  and  witness  for  the 
plaintiff,  testified  as  follows:  That  he  knew 
the  plaintiff,  and  was  his  son.  That  in  the 
fall  of  1909  he  was  in  the  possession,  con- 
trol, and  management  of  his  father's  proper- 
ty In  Houston  county,  Ala.  That  his  father, 
Rush  Harmon,  was  in  bankruptcy,  a  receiv- 
er was  appointed  for  the  estate,  and  that  he 
(witness)  was  put  in  the  possession,  control, 
and  management  of  the  property  belonging 
to  Rush  Harmon  by  the  receiver  in  bank- 
ruptcy. "I  finished  gathering  the  crops, 
housed  it,  looked  after  the  stock,  and  then 
turned  it  over  to  Mr.  Henry  Williams  on  a 
mortgage  mrfde  by  Rush  Harmon  to  the 
Dothan  National  Bank.  I  turned  over  2 
mules  belonging  to  the  plaintiff,  and  they 
were  worth  $325.  I  turned  over  about  80 
hogs,  and  they  were  worth  $175.  I  turned 
over  2  cows,  and  they  were  worth  $65.  I 
turned  over  1,000  pounds  of  fodder,  and  it 
was  worth  $7.50.  I  turned  over  a  large  lot 
of  corn  tops.  I  turned  over  a  sawmill,  com- 
plete, and  it  was  worth  $700  or  $800.  I 
turned  over  an  organ,  and  it  was  worth  $60. 
I  turned  over  2  wagons,  and  they  were  worth 
950.  I  turned  over  a  bale  of  cotton,  and  it 
was  worth  $85.    I  turned  over  2  buggies, 


and  they  were  worth  $20.  I  turned  over  a 
lot  of  plow  tools,  and  they  were  worth  $25 
or  $30.  I  turned  over  400  bushels  of  corn, 
and  it  was  worth  $250.  I  know  of  my  owu 
knowledge  that  Mr.  Henry  Williams  was  rep- 
resenting the  Dothan  National  Bank,  and  I 
turned  over  to  him  all  the  property  on  a 
mortgage  that  he  had  for  the  Dothan  Na- 
tional Bank.  Mr.  J.  R.  Faircloth  is  the  presi- 
dent of  the  Dothan  National  Bank,  and  he 
asked  me  to  look  after  this  property  until 
Mr.  Williams  came  down,  and  I  took  charge 
of  all  the  property  for  the  Dothan  National 
Bank,  and  turned  it  over  to  Mr.  Williams, 
and  he  hauled  all  of  the  property  away." 

Henry  Wofford,  also  a  witness  for  the 
plaintiff,  testified:  "I  know  what  became  of 
the  Rush  Harmon  hogs;  there  were  25  or  30 
of  them.  I  bought  them.  The  reasonable 
market  value  of  these  hogs  was  $160.  I 
bought  them  from  Henry  Williams." 

The  plaintiff  offered  to  prove  that  the  de- 
fendant had  received  $3,250  for  the  land 
embraced  in  the  mortgage;  but  the  court  de- 
clined to  let  him  make  the  proof,  holding 
that  such  proof  was  not  admissible  or  rele- 
vant in  this  action.  There  was  proof,  and 
there  were  offers  to  prove,  that  the  defendant 
had  received  other  sums  of  money  for  the 
mortgaged  property. 

The  power  of  sale  in  the  mortgage  author- 
ized either  public  or  private  sale,  with  or 
without  taking  possession  of  the  property, 
and  with  or  without  notice  of  the  time, 
place,  or  terms  of  the  sale,  and  authorized 
a  sale  on  any  terms  that  might  seem  best 
to  the  mortgagee. 

Notwithstanding  these  full  and  almost  un- 
limited powers  contained  in  the  mortgage, 
the  mortgage  certainly  contemplated  a  real 
sale  by  the  mortgagee  in  good  faith.  It  was 
certainly  not  contemplated  that  the  mort- 
gagee could  go  through  a  mere  form  of  fore- 
closure, and  acquire  an  absolute  title  to  all 
this  property— property  worth .  several  thou- 
sand dollars—by  allowing  a  nominal  credit 
of  a  few  hundred  dollars  on  the  mortgage 
debt.  Surely  it  did  not  authorize  the  mort- 
gagee to  acquire  property  reasonably  worth 
three  or  four  times  the  debt  secured,  and 
still  hold  the  debt,  or  a  great  part  thereof, 
against  the  mortgagor.  Surely  neither  the 
law  nor  equity  will  sanction  or  uphold  such 
a  construction  of  the  powers  of  sale  in  a 
mortgage,  however  full  and  unlimited  they 
may  be. 

In  a  case  something  like  this  heretofore 
before  this  court,  Justice  Dowdell,  now  Chief 
Justice  of  this  court,  said:  "Although  the 
mortgagee,  by  the  terms  of  the  mortgage, 
was  authorized  to  sell  the  personal  property 
embraced  in  the  mortgage  at  private  sale, 
this  did  not  relieve  him,  in  taking  possession 
of  and  selling  the  property,  from  the  duty  of 
acting  in  the  utmost  good  faith  in  selling 
the  same.  In  selling  the  property  at  private 
sale  for  the  satisfaction  of  his  mortgage 
debt,  It  was  his  duty  to  sell  it  at  a  fair  and 
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reasonable  valuation,  and,  falling  to  do  so, 
he  became  liable  to  the  mortgagor  for  such 
failure.  We  think  there  can  be  no  doubt  of 
the  right  of  the  mortgagor  to  show  his  claim 
against  the  mortgagee  by  showing  the  un- 
fairness of  the  sale,  and  to  this  end  that  the 
property  was  sold  for  greatly  less  than  its 
fair  and  reasonable  value.  See  Jones  on 
Chattel  Mortgages  (4th  Ed.)  p.  702,  |  708. 
Here  the  property,  which  consisted  of  dif- 
ferent items,  such  as  mules,  wagons,  car- 
riages, and  farm  products,  was  sold  en  masse 
or  in  a  lump.  This  in  itself  was  prima  facie 
evidence  of  unfairness.  Jones  on  Chattel 
Mortgages  (4th  Ed.)  p.  781,  {  707.  The  ques- 
tion of  value  was  one  for  the  Jury."  John- 
son v.  Selden,  140  Ala.  421,  422,  37  South. 
249,  250  <103  Am.  St  Rep.  49). 

It  is  said  by  Mr.  Jones,  in  his  work  on 
Chattel  Mortgages  (5th  Ed.)  pp.  995,  996,  998, 
Si  792,  793,  796:  "If  a  power  of  sale  does 
not  require  the  giving  of  any  notice  of  the 
sale,  the  mortgagee  can  make  a  valid  sale 
either  at  public  or  private  sale,  and  need 
not  give  any  notice  of  it,  unless  he  choose  so 
to  do.  But  nevertheless  the  sale,  to  be  bind- 
ing, must  be  a  fair  one."  "A  mortgagee  may 
lawfully  sell  and  transfer  the  mortgaged 
property  at  private  sale  after  taking  posses- 
sion of  it  upon  default,  for  he  has  then  the 
absolute  legal  title.  Under  a  power  of  sale 
which  does  not  require  notice  of  sale  to  be 
given,  the  mortgagee  has  the  option  to  give 
notice  or  not,  as  he  may  choose,  and  he  may 
sell  at  public  or  private  sale  *,  only,  to  make 
the  sale  binding,  it  must  be  fair.  But  he  is, 
however,  liable  to  the  mortgagor  for  any 
injury  sustained  by  him  through  the  omis- 
sion of  the  mortgagee  to  comply  with  the 
terms  of  a  power  of  sale  contained  in  the 
mortgage."  "If  the  power  of  sale  be  gen- 
eral and  unrestricted  as  to  the  time  and 
place  of  sale,  these  may  be  fixed  by  the  mort- 
gagee at  his  discretion,  subject  only  to  the 
general  rule  that  he  shall  conduct  the  sale 
In  common  fairness  toward  the  mortgagor. 
As  a  general  rule,  the  property  should  be 
in  view  of  the  bidders,  so  that  its  value  may 
be  readily  estimated." 

In  an  Indiana  case  it  was  said:  "If  it 
appeared  that  the  price  paid  by  a  mortgagee 
purchasing  at  his  own  sale  was  grossly  in- 
adequate, or  that  the  property  was  sacrificed, 
the  sale  ought  to  be  set  aside  at  the  elec- 
tion of  the  mortgagor;  and,  if  it  were  shown 
that  the  mortgagee  had  converted  the  prop- 
erty after  a  merely  colorable  sale,  or  re- 
fused to  acknowledge  the  mortgagor's  right 
to  redeem,  he  should  be  held  to  account  for 
its  fair  value  at  the  time  of  its  appropria- 
tion." Lee  v.  Fox,  118  Ind.  98,  14  N.  E.  889, 
4  Dec.  Dig.  1170. 

In  a  Kansas  case  Horton,  C.  J.,  spoke  as 
follows  upon  this  subject,  and  bis  language 
is  apt  in  this  case:  "The  unfair  or  fraudu- 
lent sale  of  mortgaged  property  by  a  mort- 
gagee should  not  and  will  not  defeat  or  ex- 


tinguish the  rights  of  the  mortgagor.  The 
mortgagee  has  no  right  by  any  unfairness 
to  sacrifice  the  property,  and  deprive  tie 
mortgagor  of  the  surplus  over  the  debt, 
which  by  a  fair  and  honestly  conducted  sale 
might  arise.  If  the  property  consist  of 
many  different  articles  which  can  be  easily 
offered  for  sale  separately,  or  in  lots  or 
parcels,  a  sale  of  the  whole  in  a  lump,  or  in 
two  lumps,  in  some  cases  might  be  regarded 
as  an  unfair  mode  of  sale,  especially  if  it 
were  shown  that  the  property  brought  much 
less  at  the  sale  than  its  actual  value.  Jones 
on  Chattel  Mortgages  (3d  Ed.)  f  797;  Hun- 
gate  v.  Reynolds,  72  111.  425.  We  cannot  say, 
as  a  matter  of  law,  upon  .the  allegations  in 
the  answers,  that  the  property  was  wrong- 
fully and  unfairly  disposed  of,  nor  can  we 
say  that  the  property  was  sold  fairly  and  in 
good  faith  according  to  the  terms  of  the 
mortgage.  These  are  matters  for  a  jury  un- 
der proper  instructions  from  the  trial  court 
The  defendants  were  entitled  to  have  a  fair 
and  bona  fide  sale.  The  trial  court  should 
have  permitted  the  testimony  to  go  to  the 
jury  to  determine  whether  this  was  done  or 
not"  Wygal  v.  Bigelow,  42  Kan.  477,  484, 
22  Pac.  612,  614,  16  Am.  St.  Rep.  495,  498. 

In  a  note  to  the  report  of  this  Kansas  case 
(16  Am.  St  Rep.  499),  Mr.  Freeman  states 
the  rule  which  this  court  deems  the  proper 
one  and  has  adopted:  "Under  a  power  con- 
tained in  the  mortgage,  the  mortgagee  may, 
upon  forfeiture,  sell  the  property  at  a  bona 
fide  sale,  and  thus  cut  off  the  mortgagor's 
equity  of  redemption.  To  be  effective  in  this 
particular,  the  sale  must  in  all  respects  be 
fairly  and  honestly  conducted,  and  not  clan- 
destine nor  collusive.  The  mortgagee  has  no 
right  by  any  unfairness  to  sacrifice  the  prop 
erty  for  less  than  its  fair  market  value. 
Bird  v.  Davis,  14  N.  J.  Eq.  467;  Walker  v. 
Stone,  20  Md.  195;  Charter  v.  Stevens,  3 
Denio  [N.  Y.]  38;  45  Am.  Dec.  444;  Freeman 
v.  Freeman,  17  N.  J.  Eq.  44;  Warwick  v. 
Hutchinson,  45  N.  J.  Law,  61.  The  conduct 
and  fairness  of  a  sale  of  chattels  by  the 
mortgagee,  and  the  rights  acquired  by  and 
under  such  sale,  are  always  open  to  inves- 
tigation at  the  Instance  of  the  mortgagor. 
A  sale  under  judicial  sanction  is  therefore 
safer  and,  when  the  amount  is  large,  advis- 
able. Freeman  v.  Freeman,  17  N.  J.  Eq.  44. 
When  the  validity  of  such  a  sale  is  In  Issue, 
the  burden  is  upon  the  mortgagee  to  show 
that  his  conduct  in  selling  or  in  making  the 
purchase  was  in  all  things  fair  and  frank, 
and  that  he  sold  or  paid  for  the  property 
what  it  was  reasonably  worth.  Jones  v. 
Franks,  33  Kan.  497  [6  Pac.  789];  Black  v. 
Hair,  2  Hill,  Ch.  [S.  C]  622  [30  Am.  Dec 
389]." 

There  is  a  line  of  cases  holding  that  where 
the  mortgagee  acts  unfairly,  and  sells  the 
property  at  a  price  grossly  less  than  its  value, 
and  thereby  deprives  the  mortgagor  of  the 
surplus  above  the  debt  secured  and  the  costs 
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of  the  foreclosure,  the  mortgagor's  only  rem- 
edy. Is,  in  a  court  of  equity,  in  the  nature  of 
a  bill  to  redeem. 

This  line  of  cases  goes  upon  the  doctrine 
that  after  forfeiture  the  mortgagee  has  the 
absolute  legal  title,  and  may  treat  the  prop- 
erty as  his  own,  and  deal  with  it  as  he  may 
choose,  without  incurring  any  liability  at 
law.  This  court,  however,  has  declined  to 
adopt  that  doctrine  as  to  the  law  of  mort- 
gages, or  to  follow  that  line  of  cases,  but 
has  awarded  relief  in  courts  of  law  where 
there  have  been  such  unfair  foreclosures  or 
attempted  foreclosure  as  to  pergonal  prop- 
erty. 

This  court  expressly  held,  in  the  case  ol 
Maxwell  v.  Moore,  95  Ala.  166,  10  South. 
444,  36  Am.  St  Rep.  190,  that  the  mortgagee's 
title  Is  absolute  after  forefelture,  but  that  a 
tender  made  thereafter,  if  before  the  mort- 
gagee take  possession,  amounts  to  payment, 
and  is  a  destruction  of  the  mortgagee's  title, 
if  the  tender  be  kept  good.  In  that  case  the 
court  said:  "it  may  be  conceded  that,  by  the 
strict  rule  of  the  common  law,  a  tender  after 
failure  to  perform  the  condition  of  the  mort- 
gage will  not,  at  law,  destroy  the  title,  which 
has  become  absolute  in  the  mortgagee  by 
the  forfeiture.  In  equity,  however,  a  mort- 
gage being  regarded  as  incident  to  and  se- 
curity for  the  debt,  the  rigor  and  harshness 
of  the  common-law  rule  has  been  greatly  re- 
lieved by  holding  that  the  mortgagor  has 
the  right  to  redeem,  if  not  barred  by  un- 
reasonable delay,  by  payment,  or  tendering 
full  payment  at  any  time  before  foreclosure. 
But  courts  of  equity  will  not  enforce  the 
equity  of  redemption  so  as  to  deprive  the 
mortgagee  of  his  security  by  discharging  the 
lien  of  the  mortgage;  its  enforcement  is 
dependent  upon  payment  of  the  debt  by  the 
mortgagor,  or  by  a  sale  of  the  property.  In 
many  of  the  states  courts  of  law,  while  not 
taking  cognizance  of  the  equity  of  redemp- 
tion for  the  purpose  of  enforcing  the  right 
to  redeem,  but  acting  upon  and  applying 
equitable  principles,  have  extended  to  a  ten- 
der after  default  the  effect  of  a  tender  made 
at  the  time  and  in  the  manner  specified  in 
the  mortgage,  modified  so  as  to  prevent  the 
mortgagee's  deprivation  of  his  security  with- 
out satisfaction  of  the  debt  In  Frank  v. 
Pickens,  supra,  it  was  expressly  held  that  a 
tender  of  payment  of  the  mortgage  debt  can- 
not operate  to  extinguish  the  title  of  the 
mortgagee,  unless  the  money  tendered  is  kept 
ready  to  be  paid  to  the  mortgagee  whenever 
he  may  manifest  a  willingness  to  receive  it; 
and,  if  the  benefit  of  the  tender  is  claimed 
in  court,  the  money  must  be  placed  in  the 
custody  of  the  court,  so  that  if  the  tender 
be  adjudged  good,  it  may  be  awarded  to  the 
mortgagee — otherwise  the  mortgagor  is  re- 
garded as  having  abandoned  the  tender. 
Recognizing  the  mortgagor's  right  of  redemp- 
tion, and  observing  the  principles  upon  which 
courts  of  equity  enforce  it  the  current  of  the 
later  decisions  is  that  an  unconditional  ten- 


der after  default  of  the  full  amount  due  on 
the  mortgage,  if  kept  good,  and  the  money 
brought  into  court,  discharges  the  lien  of  the 
mortgage."  95  Ala.  169,  170,  10  South.  445 
(36  Am.  St  Rep.  190). 

The  case  of  Maxwell  v.  Moore  was  a  det- 
inue suit  between  mortgagor  and  mortgagee 
for  a  mule,  and  depended  upon  the  ques- 
tion and  the  sufficiency  of  a  tender;  yet  I 
see  no  reason  why  the  same  rule  should  not 
apply  in  a  case  like  this.  In  fact,  it  was  ap- 
plied in  the  case  of  Johnson  v.  Selden,  140 
Ala.  418,  37  South.  249,  103  Am.  St  Rep. 
49,  where  unfairness  in  the  foreclosure  sale 
was  taken  advantage  of  in  a  court  of  law 
by  a  plea  of  set-off.  The  theory  upon  which 
cases  .hold  that  unfairness  in  foreclosure 
sales  cannot  be  taken  advantage  of  in  a  court 
of  law  is  that  after  forfeiture  the  mort- 
gagee's title  is  complete  and  absolute,  and 
he  may  do  as  he  pleases  with  the  property. 
This  doctrine  is  not  followed  or  sanctioned 
in  this  state;  but  relief  is  granted,  in  prop- 
er cases,  by  courts  of  law,  to  prevent  sacri- 
fice and  waste  of  the  security,  although  such 
courts  have  no  jurisdiction  for  the  purpose 
of  enforcing  a  right  of  redemption.  The  fact 
that  the  mortgagor  might  maintain  a  bill  to 
redeem  does  not  of  itself  prevent  courts  of 
law  from  affording  any  relief  on  account  of 
an  unfair  treatment  or  disposition  of  the 
mortgaged  property,  though  it  be  disposed  of 
after  forfeiture,  and  after  the  law  day  of  the 
mortgage. 

The  next  proposition  insisted  on  by  appel- 
lee to  support  the  action  of  the  trial  court 
Is  that,  the  mortgagor,  the  plaintiff  here,  be- 
ing adjudicated  a  bankrupt  before  the  proper- 
ty was  sold  by  the  mortgagee,  the  plaintiff's 
title  and  right  to  the  mortgaged  property 
passed  to  the  assignee  in  bankruptcy,  for  the 
benefit  of  his  creditors,  and  that  for  this 
reason,  he  cannot  maintain  this  action.  This, 
generally  speaking,  is  undoubtedly  the  law; 
the  trustee  in  bankruptcy  is  usually  vested 
with  the  title  to  all  the  bankrupt  property, 
which  is  not  exempt  by  law  from  the  bank- 
ruptcy proceeding.  There  are,  however,  ex- 
ceptions to  and  limitations  upon  that  general 
principle,  and  I  think  that  this  case  is  taken 
without  the  operation  of  that  general  rule. 

If  the  assignee  in  bankruptcy  abandons  any 
of  the  property,  and,  with  full  knowledge  of 
all  the  facts,  declines  to  administer  it  es- 
pecially when  authorized  by  the  bankrupt 
court  to  so  abandon  it  then  the  bankrupt's 
title  or  right  thereto  is  not  destroyed,  but 
revests,  and  he  may  assert  this  right  after 
discharge. 

In  the  case  of  Bank  v.  Lasater,  196  U.  S. 
118,  119,  25  Sup.  Ct  206,  208  (49  L.  Ed.  408), 
the  Supreme  Court  of  the  United  States  said : 
"We  have  held  that  trustees  in  bankruptcy 
are  not  bound  to  accept  property  of  an  on- 
erous or  unprofitable  character,  and  they 
have  a  reasonable  time  in  which  to  elect 
whether  they  will  accept  or  not  If  they  de- 
cline to  take  the  property,  the  bankrupt  can 
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assert  title  thereto.  American  File  Compa- 
ny v.  Garrett,  110  U.  S.  288,  295  [4  Sup.  Ct 
90,  28  L.  Ed.  149];  Sparhawk  v.  Yerkes,  142 
U.  S.  1  [12  Sap.  Gt  104,  35  L.  Ed.  915];  Ses- 
sions v.  Romadka,  145  U.  S.  29  [12  Sup.  Gt 
799,  86  L.  Ed.  609];  Dushane  v.  Beall,  161 
U.  S.  513  [16  Sup.  Ct  637,  40  I*  Ed.  791]." 

In  the  cases  cited  the  bankrupt  was  allow- 
ed to  hold  and  receive  property  which  had, 
without  his  fault,  been  abandoned  or  declin- 
ed to  be  administered  by  the  assignees. 

In  the  case  at  bar  the  property  was  cer- 
tainly abandoned  and  surrendered  to  the 
defendant  on  the  ground  that  it  had  a  prior 
lien  upon  the  property,  and  without  selling  it 
as  it  might  have  done,  subject  to  the  mort- 
gage or  prior  lien. 

In  the  case  of  Sessions  v.  Romadka,  where 
the  question  was  as  to  the  bankrupt's  ti- 
tle to  a  patent  after  adjudication,  the  Su- 
preme Court  of  the  United  States  said,  among 
other  things:  "While,  under  the  provisions 
of  the  bankrupt  law,  the  title  to  this  patent 
undoubtedly  passed  to  the  assignee  in  bank- 
ruptcy of  Poinier,  it  passed  subject  to  an 
election  on  his  part  not  to  accept  it  if.  in 
his  opinion,  it  was  worthless,  or  would  prove 
to  be  burdensome  and  unprofitable.  And  he 
was  entitled  to  a  reasonable  time  to  elect 
whether  he  would  accept  it  or  not.  American 
File  Co.  v.  Garrett,  110  U.  S.  288,  295  [4 
Sup.  Ct  90,  28  L.  Ed.  149];  Sparhawk  v. 
Yerkes,  142  U.  S.  1  [12  Sup.  Ct  104,  35  L. 
Ed.  915];  Amory  v.  Lawrence,  3  Cliff.  523, 
535  [Fed.  Cas.  No.  836].  In  this  case  the 
assignee  had  taken  a  year  to  wind  up  the  es- 
tate, and  had  given  no  sign  of  his  wish  to  as- 
sume this  property,  if  indeed  he  knew  of  its 
existence.  On  being  asked  with  reference  to 
it  by  the  proposed  purchaser,  he  replied  that 
the  estate  was  all  settled  up,  that  he  had 
no  power  to  do  anything  in  the  matter,  and 
that  Poinier  was  the  only  one  who  could  give 
a  title.  A  plainer  election  not  to  accept  can 
hardly  be  imagined.  Granting  that  up  to 
that  time  he  had  known  nothing  about  the 
patent  it  was  his  duty  to  Inquire  into  the 
matter,  if  he  had  any  thought  of  accepting 
it  and  not  to  mislead  the  plaintiff's  agent  by 
referring  him  to  the  bankrupt  as  the  prop- 
er person  to  apply  to.  Under  the  circum- 
stances, plaintiff  could  do  nothing  but  pur- 
chase of  Poinier.  Bearing  in  mind  that  no 
claim  to  this  property  is  now  made  by  the 
assignee,  but  that  his  alleged  title  to  it  is 
set  up  by  a  third  person,  who  confessedly  has 
no  interest  in  it  himself,  it  is  entirely  clear 
that  the  defendants  ought  not  to  prevail  as 
against  a  purchaser  who  bought  it  of  the 
bankrupt  after  the  assignee  had  disclaimed 
any  interest  In  it  Had  the  existence  of  this 
patent  been  concealed  by  the  bankrupt,  or 
the  assignee  had  discovered  It  subsequently- 
after  his  discharge — and  desired  to  take  pos- 
session of  it  for  the  benefit  of  the  estate,  it 
is  possible  the  bankruptcy  court  might  reopen 


the  case  and  vacate  the  discharge  for  that 
purpose.  Clark  v.  Clark,  17  How.  315  [15  L. 
Ed.  77].  But  it  does  not  lie  in  the  mouth  of 
an  alleged  infringer  to  set  up  the  right  of 
the  assignee  as  against  a  title- from  the  bank- 
rupt acquired  with  the  consent  of  such  as- 
signee." 145  U.  S.  89,  40,  12  Sup.  Ct  801,  36 
L.  Ed.  609. 

I  hold  that  the  trial  court,  therefore,  erred 
in  taking  this  case  from  the  jury,  and  in 
declining  to  allow  the  plaintiff  to  prove  what 
the  defendant  received  for  the  land,  and  that, 
while  there  was  no  attempt  to  recover  in  this 
action  the  amount  received  for  the  land,  the 
amount  received  by  the  defendant  for  it  so 
shortly  after  it  sold  it  or  pretended  to  sell 
it  under  the  mortgage,  was  a  circumstance 
for  consideration,  in  determining  whether  the 
pretended  sale  under  the  mortgage  was  one 
made  in  good  faith  and  fair  dealing  between 
the  mortgagor  and  the  mortgagee. 

SAYRE,  J.  (dissenting  in  part).  I  see  the 
logic  and  force  of  the  prevailing  opinion; 
but  I  prefer  to  hold  that,  in  the  case  of  a 
fraudulent  foreclosure  of  a  mortgage  on  per- 
sonal property,  the  mortgagor  may  maintain 
an  equitable  action  at  law  for  the  difference 
between  his  debt  and  the  reasonable  valoe 
of  the  property  put  beyond  his  reach  by  the 
foreclosura 


MALONE  v.  STATE. 

(Court  of  Appeals  of  Alabama.    Feb.  8,  1914.) 

Cbiminal  Law  (|  595*)— Continuance— Ab- 
sent Witness. 

Refusing  defendant's  motion  for  continu- 
ance, or  postponement  of  trial,  that  he  might 
have  witnesses  bronght  in  by  attachment,  was 
not  error;  he  in  no  way  having  indicated  to 
the  court  that  he  expected  to  elicit  any  material 
testimony  from  either  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig..  8$  1311,  1323-1827;  Dec  Dig. 
I  595.*] 

Appeal  from  Circuit  Court,  Dale  County; 
M.  Sollie,  Judge. 

Will  Malone  was  convicted  of  violating  the 
prohibition  law,  and  appeals.  Affirmed. 

J.  E.  Z.  Riley,  of  Ozark,  for  appellant  R« 
O.  Brickell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

WALKER.  P.  J.  In  reference  to  a  motion 
of  a  defendant  in  a  criminal  case  for  the  con- 
tinuance or  postponement  of  his  trial  in  or- 
der that  some  of  his  witnesses  might  be 
brought  into  court  by  attachment  It  was 
said,  in  the  opinion  rendered  in  the  case  of 
Palmer  v.  State,  165  Ala,  129,  51  South.  358: 
"To  fasten  error  upon  the  trial  court,  It  must 
be  made  to  appear  that  the  application  was 
seasonably  made,  and  accompanied  by  a 
showing  as  to  what  the  absent  witness  is  ex- 
pected to  swear,  in  order  that  the  court  may 
judge  of  its  materiality." 


•For  other  cases  see  tame  toplo  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Waiving  the  Inquiry  as  to  tile  defendant's 
having  exercised  due  diligence  to  secure  the 
attendance  of  the  witnesses,  It  is  enough  to 
say,  in  justification  of  the  court's  action  on 
his  application,  that  he  did  not  in  any  way 
Indicate  to  the  court  that  he  expected  to 
elicit  any  material  testimony  from  either  of 
the  witnesses.  It  is  not  made  to  appear  that 
error  was  committed  by  the  court  In  refusing 
to  delay  the  trial  until  compulsory  process 
could  be  served  on  two  witnesses,  the  nature 
of  whose  expected  testimony  was  not  disclos- 
ed, and  for  neither  of  whom  was  a  subpoena 
requested  until  the  afternoon  of  the  day 
which  intervened  between  that  for  which  the 
case  had  been  set  for  trial  on  the  docket  and 
that  on  which  the  trial  was  entered  upon. 

Affirmed. 


HUBBARD  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Feb.  S,  1914.) 

L  Wobdb  and  Phbases—  "Cubtilage." 

For  a  structure  or  an  inclosed  parcel  of 
ground  which  is  separate  and  apart  from  one's 
dwelling  to  be  regarded  as  within  his  curtilage, 
it  must  be  customarily  used  in  connection  with 
his  dwelling,  and  it  is  not  brought  within  the 
curtilage  by  all  the  occupants  of  the  dwelling 
making  use  of  it  on  some  special  occasion,  or  in 
exceptional  circumstances,  as  use  of  an  outhouse 
on  the  premises  of  another. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1798, 1799.] 

2.  Homicide  ($302*)— Trial-Instructions— 
Defense  or  Habitation— Curtilage. 

In  a  trial  for  homicide,  where  there  was 
evidence  that  the  garden  in  which  the  shooting 
occurred  belonged  to  a  residence  other  than  the 
defendant's,  and  more  than  100  yards  from  it,  a 
charge  that,  if  the  garden  was  in  defendant's 
possession,  and  if  the  privy  therein  was  one  that 
the  defendant  and  his  family  used  occasional- 
ly, he  was  within  his  curtilage,  and  was  un- 
der no  duty  to  retreat,  was  properly  refused,  as 
it  might  have  been  understood  as  asserting  that 
defendant's  possession  of  the  garden,  though  it 
was  not  habitually  used  in  connection  with  his 
residence,  brought  it  within  his  curtilage. 

(Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  ft  634 ;  Dec.  Dig.  ft  802.*] 

3.  Criminal  Law  (§  785*)— Instbuotions— 
Weight  and  Sufficiency  or  Evidence. 

In  such  trial  a  charge  that,  if  there  was 
a  reasonable  doubt  of  the  truth  of  the  state- 
ments as  testified  to  by  the  state's  witness  as  to 
any  material  fact,  defendant  could  not  be  con- 
victed was  properly  refused,  since  it  was  so  ex- 
pressed that  it  might  mislead  the  jury  to  con- 
clude that  they  could  not  convict  if  there  was 
a  reasonable  doubt  of  the  truth  of  a  statement  as 
to  a  material  fact  testified  to  by  any  one  of  the 
state's  witnesses. 

[Ed.  Note.— For  other  cases-  see  Criminal 
Law,  Cent.  Dig.  §§  1774, 1776-1781,  1889-1894 ; 
Dec.  Dig.  i  785.*] 

4.  Criminal  Law  (ft  661*)— Weight  and  Suf- 
ficiency of  Evidence. 

The  existence  of  a  doubt  as  to  the  truth  of 
a  statement  as  to  a  material  fact  testified  to  by 
any  one  of  the  state's  witnesses  will  not  prevent 
a  conviction  if,  upon  a  consideration  of  all  the 
evidence,  the  jury  are  convinced  beyond  a  rea- 
sonable doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1 1267 ;  Dec.  Dig.  ft  561.*] 
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5.  Homicide  (|  300*)— Instructions— Self  - 

Defense. 

In  a  trial  for  homicide,  an  instruction  that 
one  who  merely  answers  verbal  insult  or  abusive 
epithet  from  another  does  not  deprive  himself  of 
the  privilege  of  afterwards  defending  himself, 
without  being  amenable  to  the  law,  provided  he 
did  not  fight  willingly,  was  properly  refused 
where,  as  applied -to  the  evidence,  it  might  be 
understood  as  asserting  that  in  such  case  one 
is  justified  in  taking  the  life  of  another,  al- 
though there  is  no  real  or  apparent  necessity  of 
doing. so  to  defend  himself  from  death  or  great 
bodily  harm. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  614,  616-620,  622-630;  Dec.  Dig. 
8  800.*] 

6.  Homicide  (f  116*)— Justifiable  Homicide 
— Self-Defense. 

Where  deceased  verbally  insulted  defend- 
ant, without  provocation,  and  defendant  retort- 
ed by  insult  to  deceased,  and  was  then  assaulted 
by  deceased,  he  had  the  right  to  defend  himself, 
provided  he  did  not  fight  willingly,  and  there 
was  no  reasonable  means  of  escape,  without  in- 
creasing his  real  or  apparent  danger,  and,  if, 
when  he  shot,  he  honestly  believed  himself  in 
imminent  danger  to  life  or  limb,  and  the  condi- 
tions would  have  impressed  upon  the  mind  of  a 
reasonable  person  that  there  was  such  imminent 
danger,  although  in  fact  there  was  no  such  ac- 
tual danger. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {ft  168-163;  Dec.  Dig.  ft  116.*] 

7.  Criminal  Law  (ft  561*)— Sufficiency  of 
Evidence— Reasonable  Doubt. 

Where  a  single  fact  is  proved  to  the  satis-  - 
faction  of  the  jury  which  is  inconsistent  with  de- 
fendant's guilt,  it  is  sufficient  to  raise  a  rea- 
sonable doubt,  and  to  require  an  acquittal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1 1267 ;  Dec  Dig.  ft  661.*] 

8.  Criminal  Law  (ft  814*)— Instbuotions— 
Application  to  Evidence. 

Where  it  was  not  a  necessary  conclusion 
from  the  evidence  that  defendant  was  within 
his  curtilage  at  the  time  of  the  killing,  a  charge 
that  accused  was  within  his  curtilage,  and  not 
bound  to  retreat,  if  free  from  fault  in  bringing 
on  the  difficulty,  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  1821,  1833,  1839, 1860,  1865. 
18S3,  1890,  1924,  1979-1986,  1987;  Dec.  Dig.  ft 
814.*] 

9.  Criminal  Law  (ft  829*)— Requested  In- 
structions—Givkn  Instructions. 

Instructions  requested  by  defendant  were 
properly  refused  where  substantially  covered  in 
instructions  given  at  his  request. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ft  2011;  Dec.  Dig.  ft  829.*] 

Appeal  from  Circuit  Court,  Dale  County; 
M.  Sollie,  Judge. 

Will  Hubbard  was  convicted  of  manslaugh- 
ter in  the  first  degree,  and  he  appeals.  Re- 
versed and  remanded. 

Hubbard  was  convicted  of  killing  Henry 
Kemp  by  shooting  him  with  a  gun.  It  ap- 
pears from  the  testimony  that  the  shooting 
took  place  in  a  garden,  and  followed  a  dis- 
pute between  the  wives  of  the  two  men  as 
to  the  right  of  Mrs.  Kemp  to  chop  the  briars 
and  bushes  oft*  a  hedgerow.  The  evidence  for 
the  state  tended  to  show  that  the  hedgerow 
In  the  garden  was  about  half  way  between 
the  homes  of  the  respective  parties,  and  on 
the  same  side  of  the  road  on  which  both  liv- 


•For  other  casee  mm  same  topic  and  section  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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ed ;  that  Kemp  was  plowing  right  along  the 
hedgerow. 

The  following  charges  were  refused  to  de- 
fendant : 

(1)  "If  the  house  was  one  that  defendant 
and  his  family  used,  and  that  little  house 
was  in  the  garden,  and  defendant  had  posses- 
sion of  the  garden,  then  defendant  was  with- 
in his  curtilage,  and  was  not  under  any  duty 
to  retreat" 

(2)  "If  the  little  house  was  one  that  de- 
fendant used  at  the  time,  then  defendant  was 
within  his  curtilage,  and  it  was  not  his  duty 
to  retreat" 

(3)  "If  you  have  a  reasonable  doubt  of 
the  truth  of  the  statements  as  testified  to  by 
the  state's  witnesses  as  to  any  material  fact, 
you  cannot  convict  defendant" 

(4)  "One  who  merely  answers  verbal  insult 
or  abusive  epithet  with  another  does  not  de- 
prive himself  of  the  privilege  of  afterwards 
defending  himself,  without  being  amenable 
to  the  law,  provided  that  he  did  not  fight 
willingly." 

(5)  "If  deceased  first  used  verbal  insult 
towards  the  defendant  without  any  provoca- 
tion whatever  on  the  part  of  defendant  and 
defendant  retorted  by  using  the  character  of 
Insult  to  deceased,  and  if  then  he  was  as- 
saulted by  deceased,  defendant  had  the  right 
to  defend  himself  against  such  aggression  up- 
on the  part  of  deceased;  if  such  you  find  oc- 
curred, provided  defendant  did  not  fight  will- 
ingly, and  provided,  further,  that  there  was 
no  reasonable  means  of  escape,  without  in- 
creasing his  real  or  apparent  danger,  and  if 
you  further  find  that  under  the  circumstanc- 
es existing  at  the  time  defendant  shot  he 
honestly  believed  that  he  was  in  imminent 
danger  to  life  or  limb,  and  the  conditions  at 
the  time  were  such  as  would  have  impressed 
upon  the  minds  of  a  reasonable  person  that 
there  was  such  imminent  danger,  though 
there  was  no  such  danger  in  fact  but  that  it 
was  only  apparent  then  defendant  would 
have  been  Justified  in  shooting  deceased." 

(6)  Is  identical  with  5. 

(7)  "If  there  is  one  single  fact  proved  to  the 
satisfaction  of  the  jury  which  is  inconsistent 
with  the  defendant's  guilt  this  is  sufficient 
to  raise  a  reasonable  doubt  and  the  jury 
should  acquit." 

(9)  "The  court  charges  the  Jury  that  de- 
fendant was  within  his  curtilage,  and  was 
under  no  duty  to  retreat,  if  he  was  free  from 
fault  in  bringing  on  the  difficulty." 

H.  L.  Martin,  of  Ozark,  for  appellant  R. 
C.  Brickell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  [1,2]  For  a  structure  or 
an  inclosed  parcel  of  ground  which  is  sepa- 
rate and  apart  from  one's  dwelling  to  be  re- 
garded as  within  his  curtilage,  it  must  be 
customarily  used  in  connection  with  the 
dwelling.  It  is  not  brought  within  the  cur- 
tilage by  all  the  occupants  of  the  dwelling 
making  use  of  it  on  some  special  occasion 


or  In  exceptional  circumstances.  Lee  ?. 
State,  92  Ala.  15,  9  South.  407,  25  Am.  St. 
Rep.  17;  Cook  v.  State,  83  Ala.  62,  8  South. 
849, 3  Am.  St  Rep.  688;  Ivey  v.  State,  61  Ala. 
58;  8  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
527.  This  may  be  true  as  to  an  outhouse  on 
the  premises  of  another.  There  was  evidence 
tending  to  prove  that  the  garden  mentioned 
in  written  charge  1  requested  by  the  defend- 
ant belonged  to  a  residence  other  than  the  de- 
fendant's, and  situated  more  than  100  yards 
from  it  The  refusal  to  give  the  charge  was 
justified  by  the  consideration  -that  in  view  of 
the  evidence  in  the  case,  it  might  have  been 
understood  as  asserting  that  the  facts  that 
the  defendant  was  in  possession  of  the  gar- 
den, though  it  was  not  used  in  connection 
with  his  residence,  and  that  he  and  his  fam- 
ily occasionally,  not  habitually,  made  use 
of  the  privy  In  it,  had  the  effect  of  bringing 
the  garden  within  the  defendant's  curtilage. 
Written  charge  2  refused  to  the  defendant 
is  subject  to  a  similar  criticism. 

[3, 4]  Written  charge  3  was  properly  re- 
fused, as  it  was  so  expressed  as  to  be  capable 
of  misleading  the  jury  to  the  conclusion 
that  they  would  not  be  authorized  to  convict 
the  defendant  if  they  had  a  reasonable  doubt 
of  the  truth  of  a  statement  as  to  a  material 
fact  testified  to  by  any  one  of  the  state's  wit- 
nesses. Manifestly  the  existence  of  such  a 
doubt  should  not  stand  in  the  way  of  a  con- 
viction if,  upon  a  consideration  of  all  the  evi- 
dence, the  jury  are  convinced  beyond  a  rea- 
sonable doubt  of  the  defendant's  guilt 

[S]  Without  inquiring  if  written  charge  4 
was  otherwise  faulty,  the  court's  refusal  to 
give  it  may  be  justified  because,  as  applica- 
ble to  the  evidence  in  the  case,  it  might  have 
been  understood  as  asserting  that  on  the 
hypothesis  stated,  one  is  justified  in  taking 
the  life  of  another,  though  there  Is  no  real 
or  apparent  necessity  of  his  doing  so  In  order 
to  defend  himself  from  death  or  great  bodily 
harm. 

[6]  In  the  framing  of  written  charges  5 
and  6  use  was  made  of  a  charge  which  was 
passed  on  in  the  case  of  McEwen  v.  State, 
152  Ala.  38,  44  South.  619,  and  the  faults  in 
that  charge  which  were  there  pointed  out 
were  avoided.  Each  of  those  charges  was  a 
correct  statement  of  propositions  applicable 
to  a  phase  of  the  evidence  in  the  case,  and 
we  discover  no  ground  upon  which  the  court's 
refusal  to  give  either  of  them  can  be  Justified. 

[7]  The  refusal  to  give  defendant's  writ- 
ten charge  7  was  error.  Roberson  v.  State, 
175  Ala.  15,  57  South.  829. 

16]  Charge  9  was  properly  refused,  as  it 
was  not  a  necessary  conclusion  from  the  evi- 
dence in  the  case  that  the  defendant  was 
within  his  curtilage  at  the  time  of  the  killing. 

[9J  The  court  was  justified  in  its  action  as 
to  each  of  the  other  charges  refused  to  the 
defendant  because  of  some  fault  in  it  or 
because  the  propositions  stated  had  been  sub- 
stantially covered  in  instructions  given  at 
the  defendant's  request 

Digitized  by  VjOO£* IC 


Ala-)     AAOHEN  A  MUNICH  FIRE  IN8.  CO.     ARABIAN  TOILET  GOODS  CO.  635 


Because  of  the  errors  above  mentioned,  the 
judgment  must  be  reversed. 
Reversed  and  remanded. 


AACHEN  &  MUNICH  FIRE  INS.  CO.  v. 

ARABIAN  TOILET  GOODS  CO. 
(Court  of  Appeals  of  Alabama.   Feb.  3,  1914.) 

1.  Insubance  (g  615*)— Fibe  Insurance— De- 
fenses— Matters  of  Abatement. 

The  .  refusal  of  insured  to  aubmit  to  an 
examination  under  oath  in  accordance  with  the 
provisions  of  the  policy  does  not  forfeit  or  avoid 
the  contract  and  bar  recovery,  but  merely  sus- 
pends the  right  of  recovery  until  compliance; 
and  hence  the  refusal  is  a  matter  of  abatement 
only. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  §§  1530,  1532-1534;  Dec.  Dig.  | 
615.*] 

2.  Pleading  (|  110*)— Abatement— Waives. 

A  plea  to  the  merits,  such  as  the  general 
issue,  is  a  waiver  of  defenses  available  in  abate- 
ment ;  and  hence,  where  an  insurer  filed  a  plea 
of  the  general  issue,  it  could  not  rely  on  the 
refusal  of  insured  to  submit  to  an  examination 
under  oath  concerning  the  loss,  for  that  is  a 
matter  of  abatement.  ' 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  231-233 ;  Dec.  Dig.  §  HO.*] 

3.  Insurance  (§  645*)— Action  on  Fibe  Pol- 
icy—Evidence— Admissibility. 

In  an  action  on  a  fire  policy,  defendant's 
plea  set  up  the  conditions  of  the  policy  requir- 
ing proof  of  loss  and  submission  to  examina- 
tion under  oath,  and  alleged  that  no  proof  of 
loss  had  been  furnished,  and  that  insured  re- 
fused to  submit  to  examination.  Held  that, 
under  this  plea,  evidence  that  an  attorney  rep- 
resenting another  insurer,  whose  policy  covered 
the  same  loss,  with  the  knowledge  of  the  agent 
of  defendant,  examined  insured,  professing  to 
act  as  attorney  for  both  companies,  and  prepar- 
ed proofs  of  loss,  which  were  accepted  by  de- 
fendant*, was  admissible. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §8  1554,  1632-1644;  Dec.  Dig.  f 
645.*] 

4.  Insurance  (f  163*)— Fibe  Policies— Con- 
struction— Articles  Covebed. 

A  fire  policy  on  a  stock  of  toilet  articles, 
labels,  machinery,  bottles,  and  powder,  as  a 
matter  of  common  knowledge,  covers  cornstarch. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  K  330-346;  Dec.  Dig.  f  163.*] 

5.  Insubance  ({  645*)— Fibe  Policies— Evi- 
dence. 

In  an  action  on  a  fire  policy,  where  the  In- 
surer set  up  that  insured  had  herself  burned 
the  property,  evidence  of  the  value  of  the  prop- 
erty was  admissible  as  shedding  light  on  that 
question. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |§  1554,  1632-1644;  Dec.  Dig.  | 
645.*] 

6.  Appeal  and  Ebbob  (§  071*)— Witnesses  (§ 
267*)— Discretion  of  Coubt— Cross-Exam- 
ination—Scope. 

The  scope  of  the  cross-examination  of  wit- 
nesses rests  largely  in  the  discretion  of  the  trial 
court,  and  its  action  will  not  be  interfered  with, 
unless  an  abuse  of  discretion  appears. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J|  3852-3857;  Dec.  Dig.  8 
971  ;•  Witnesses,  Cent.  Dig.  §§  923-930 ;  Dec. 
Dig.  8  267.*] 

7.  Insurance  (8  556*)— Estoppel  to  Dent 
Agent's  Authority. 

Where  an  attorney  without  authority  pre- 
pared proofs  of  loss,  which  were  accepted  by 


an  insurer,  and,  with  the  insurer's  knowledge, 
examined  insured  under  oath  in  accordance  with 
a  provision  in  the  policy  requiring  such  exam- 
ination, the  insurer,  having  acquiesced  in  the 
acts  of  the  attorney  and  accepted  the  proof  of 
loss  prepared  by  him  and  the  examination  of  in- 
sured which  he  made,  is  estopped  to  deny  his 
authority. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  88  1874-1377;  Dec.  Dig.  8  556.*] 

Appeal  from  Circuit  Court,  Etowah  Coun- 
ty; J.  E  Blackwood,  Judge. 

Action  by  the  Arabian  Toilet  Goods  Com- 
pany against  the  Aachen  &  Munich  Fire  In- 
surance Company.  From  a  judgment  for 
plaintiff*,  defendant  appeals.  Affirmed. 

Hood  &  Murphree,  of  Gadsden,  for  appel- 
lant Goodhue  &  Brindley,  of  Gadsden,  for 
appellee. 

PELHAM,  J.  The  appellee,  as  plaintiff! 
in  the  lower  court,  brought  suit  on  a  fire  in- 
surance policy  to  recover  the  value  of  certain 
toilet  articles,  etc.,  alleged  to  have  been  de- 
stroyed by  Are  while  covered  by  the  policy 
of  insurance,  and  located  in  a  brick  store- 
house in  Chattanooga,  Tenn.,  on  September 
26,  1911.  Besides  the  general  issue,  the  de- 
fendant filed  special  pleas  numbered  2,  3,  4, 
5,  6,  and  7.  Pleas  2,  4,  5,  and  6  set  up  in 
varying  language  a  stipulation  contained  in 
the  policy  of  insurance,  requiring  the  insured 
to  submit  to  an  examination  under  oath  as 
often  as  required  by  the  company,  and  al- 
leged different  breaches  of  this  condition  of 
the  policy  in  the  refusal  of  the  plaintiff  to 
submit  to  such  examinations.  Plea  No.  3 
charged  the  plaintiff  with  having  burned,  or 
instigated  another  to  burn,  the  goods  in- 
sured, and  for  which  a  recovery  was  sought 
in  this  suit  under  the  policy.  Plea  7  set  up 
the  conditions  in  the  policy  requiring  proof 
of  loss  and  submission  to  examination  under 
oath,  and  alleged  that  no  proof  of  loss  had 
been  furnished  the  company  by  the  plaintiff, 
and  that  Mrs.  L.  C.  Rickels,  the  Insured,  do- 
ing business  as  "The  Arabian  Toilet  Goods 
Company,"  had  refused  to  submit  to  exam- 
ination at  a  certain  time  designated  and  spec- 
ified. The  court  sustained  demurrers  to 
pleas  2,  4,  5,  and  6,  and  among  other  grounds 
assigned  to  each  of  these  pleas  was,  in  ef- 
fect, a  ground  asserting  that  the  facts  dis- 
closed show  that,  if  proven,  the  allegations 
of  the  plea  do  not  constitute  a  bar  to  the 
cause  of  action,  but  at  most  only  an  abate- 
ment of  the  present  suit 

[1,2]  Plea  No.  1  was  the  general  issue,  a 
plea  to  the  merits,  and  would  be  a  waiver  of 
defenses  available  in  abatement  6  Mayf. 
Dig.  719,  8  159.  Nor  did  these  pleas  in  other, 
respects  comply  with  the  requirements  of 
pleas  in  abatement  Code,  8  5332;  Moore 
Bros.  v.  Cowan,  173  Ala.  536,  55  South.  903. 
It  was  held  in  Weide  v.  Germania  Ins.  Co., 
Fed.  Cas.  No.  17,358,  1  Dill.  441,  that  the 
failure  or  refusal  of  the  Insured  to  submit 
to  an  examination  on  oath  under  the  usual 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig-  Key-No.  Series  ft  Rep'r  Indexes 
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stipulations  of  a  policy  containing  such  a 
requirement  does  not  work  a  forfeiture  of 
the  policy,  but  only  causes  the  loss  not  to 
be  payable  until  the  condition  is  complied 
with,  and  that  such  refusal  should  be  pleaded 
in  abatement  and  separately  from  defenses 
In  bar  of  recovery  in  all  events  at  any  time. 
The  effect  of  the  refusal  of  the  assured  to 
answer  questions  on  oath  under  the  terms  of 
the  policy  is  not  to  forfeit  or  avoid  the  pol- 
icy and  bar  recovery  on  it,  but  to  suspend 
the  right  of  payment  or  recovery  until  the 
answers  are  given  In  compliance  with  the 
condition.  Objection  that  the  action  is  pre- 
maturely brought,  that  the  assured  refused  to 
submit  to  an  examination  should  be  raised 
by  plea  in  abatement.  19  Cyc.  926  (3).  We 
think  that,  for  the  reasons  given,  the  trial 
court  is  not  to  be  put  in  error  for  sustaining 
demurrers  to  the  pleas  numbered  2,  4,  5, 
and  6. 

[3]  The  case  was  tried  on  the  Issues  tend- 
ered by  the  defendant's  pleas  1,  3,  and  7, 
and  plaintiff's  special  replication  to  plea  7, 
setting  up  that  the  defendant  designated  one 
Joe  V.  Williams,  an  attorney  of  Chattanooga, 
Term.,  as  the  person  selected  by  it,  under 
the  stipulation  contained  in  the  policy  re- 
quiring the  assured  to  submit  to  examina- 
tion under  oath,  as  the  person  to  conduct 
such  examination,  and  averring  that  plain- 
tiff (assured)  had  submitted  herself  to  ex- 
amination under  oath  by  said  Williams,  and 
had  never  refused  or  declined  to  submit  to 
examination  under  oath  by  said  Williams  at 
any  time. 

It  developed  on  the  trial  that  the  plaintiff 
had  two  policies  of  insurance  covering  the 
loss,  one  with  the  defendant  company,  and 
one  with  the  Detroit  Fire  Insurance  Com- 
pany. Shortly  after  the  Are,  one  Erwln  un- 
dertook, as  its  agent,  to  adjust  the  loss  on 
behalf  of  the  Detroit  company,  and  employed 
the  attorney  Williams,  of  Chattanooga,  to 
represent  the  Detroit  company  in  securing  an 
adjustment  of  the  loss  under  that  policy. 
The  suggestion  was  made  that  Williams 
would  probably  be  employed  to  represent  both 
companies  in  the  event  of  litigation,  and  the 
adjuster  of  the  defendant  company  went  with 
Erwin  to  this  attorney's  office.  Thereafter, 
November  27,  1911,  the  Are  having  occurred 
September  26,  1911,  Williams,  professing 
to  act  as  the  attorney  of  both  companies,  ac- 
cording to  the  testimony  of  the  plaintiff,  and 
signing  both  insurance  companies'  names  by 
himself  as  attorney  to  the  nonwaiver  agree- 
ment, thus  undertook  to  conduct  an  examina- 
tion for  both  companies,  and  examined  the 
plaintiff  and  others  under  oath.  In  this  ex- 
amination, proofs  of  loss,  etc.,  were  regu- 
larly and  extensively  gone  into  in  detail,  on 
the  trial,  Williams  denied  tbat  he  represent- 
ed the  defendant  company,  and  said  that  he 
had  authority  to  represent  only  the  Detroit 
company  in  this  examination,  and  did  not 
know  how  he  came  to  sign  the  defendant 
company's  name  by  himself  as  attorney  to 


the  paper  In  question.  It  was  shown,  with- 
out contradiction,  fn  the  evidence,  however, 
that  on  December  8,  1911,  one  Wlndell,  as 
manager  for  the  Southern  Adjustment  Bu- 
reau, at  Atlanta,  Ga.,  received  these  papers. 
Wlndell  was,  in  his  representative  capacity, 
adjuster  for  the  defendant  company,  and 
was  apprised  by  these  papers  that  Williams 
was  assuming  to  act  with  the  plaintiff  for 
and  on  behalf  of  the  defendant  company  in 
conducting  the  examination  and  securing  an 
Inventory  of  the  goods  as  proof  of  loss,  for 
these  papers  on  their  face  carried  notice  of 
this  fact  to  Wlndell,  the  agent  of  the  de- 
fendant company,  who  testified  that,  at  no 
time  after  acquiring  this  knowledge  on  De- 
cember 8,  1911,  when  the  papers  came  into 
his  office,  and  were  shown  to  bear  bis  office 
stamp  of  that  date,  did  he  notify  the  plaintiff 
that  Williams  was  not  acting  for  the  defend- 
ant company.   Nor  did  he  repudiate  the  act 
of  Williams  In  assuming  to  represent  the 
defendant  company  by  signing  its  name  as 
attorney  to  the  papers,  or  take  any  steps  In 
that  direction,  but,  on  the  contrary,  accepted 
the  paper  prepared  by  Williams  without  ob- 
jection, and  stamped  the  day  of  Its  receipt 
upon  it  with  the  regular  office  stamp.  It  was 
also  shown  that  an  inventory,  or  proof  of 
loss,  made  by  the  plaintiff  to  Williams  on 
October  14,  1911,  and  addressed  to  the  de- 
fendant company,  was  received  in  this  same 
office  by  Wlndell  on  October  23, 1911,  stamped 
with  the  office  stamp  on  that  date,  and  mark- 
ed by  Wlndell  himself  as  "proof  of  loss." 

The  issues  tendered  under  the  defendant's 
seventh  plea  made  the  testimony  we  hare 
summarized  relevant,  and  we  think  At  was 
entirely  permissible  to  prove  the  circum- 
stances showing  that  Williams  assumed  to 
act  for  the  defendant  company  In  making  the 
examination  and  taking  the  proof  of  loss; 
that  plaintiff,  as  the  assured  In  the  policy,  re- 
lied upon  his  representations;  that  the  de- 
fendant's admitted  authorized  agent  had  no- 
tice or  came  into  knowledge  of  the  fact  tbat 
Williams  assumed  to  be  acting  for  it  in  tbe 
premises,  and  did  not  repudiate  or  disavow 
the  agency  when  it  had  opportunity  of  doing 
so,  but,  with  knowledge  of  the  fact,  and  by 
its  failure  to  notify  the  assured,  permitted 
her  to  rely  on  Williams's  examination  as  an 
act  authorized  by  the  defendant  company. 
Enos  v.  St  Paul,  etc.,  Ins,  Co.,  4  8.  D.  639, 
57  N.  W.  919,  46  Am.  St  Rep.  797.  The  as- 
signments of  error  based  on  the  rulings  of 
the  court  In  admitting  evidence  of  these 
facts  are  not  well  taken,  as  it  was  relevant 
and  proper  as  going  to  establish  an  estoppel. 

[*,  5]  Whether  or  not  the  policy  of  insur- 
ance on  a  stock  of  toilet  articles,  labels,  ma- 
chinery, bottles,  powder,  and  cartons  covered 
the  article  of  "cornstarch"  (and  we  think  it 
would  not  be  going  too  far  to  say  as  a  matter 
of  common  knowledge  it  did),  the  value  of 
which  was  testified  to  against  the  defend- 
ant's objection,  it  was  certainly  permissible, 
under  the  issues  tendered  by  the  plea  setting 
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up  that  the  property  was  burned  by  the 
plaintiff,  to  show  the  value  of  all  the  prop- 
erty of  the  plaintiff  destroyed  by  the  fire, 
as  shedding  light  on  the  probability  of  such 
an  act  upon  her  part 

[6]  As  to  those  assignments  of  error  based 
on  the  court's  rulings  in'  sustaining  the  plain- 
tiff's objections  to  certain  questions  pro- 
pounded to  the  plaintiff  while  under  cross- 
examination  by  defendant's  counsel,  we  can 
say  that,  after  a  careful  reading  of  the  testi- 
mony of  the  witness  as  set  out  in  the  bill  of 
exceptions,  it  appears  to  us  that,  while  pos- 
sibly the  trial  court  did  not  allow  as  full  and 
wide  a  scope  to  the  extent  of  the  cross-exam- 
ination of  this  witness  as  it  seems  the  cir- 
cumstances might  perhaps  have  justified,  so 
far  as  we  are  able  to  judge  from  the  written 
testimony  (which  falls  far  short  of  affording 
the  opportunity  of  properly  judging  that  is 
possessed  by  the  trial  judge,  who  had  the 
privilege  of  seeing  and  hearing  the  witness 
in  person),  still  this  is  a  matter  largely  in 
the  discretion  of  the  trial  judge,  and  we  can- 
not say  that  it  is  made  to  appear  that  there 
was  such  an  abuse  of  discretion  shown  by 
anything  set  out  as  would  justify  this  court 
in  reversing  the  judgment  on  that  account 
Some  of  the  questions  to  which  objections 
were  sustained  called  for  matters  as  to  which 
the  witness  had  already  answered,  and  it  is 
not  error,  but  quite  proper,  for  the  court 
not  to  permit  the  useless  consumption  of 
time  In  mere  repetition;  and  the  restriction 
of  the  examination  in  other  respects  does  not 
show,  as  we  have  in  effect  said,  an  abuse  of 
the  court's  discretion  with  respect  to  any 
matter  that  could  or  would  probably,  in  our 
opinion,  result  in  Injury  to  the  defendant — 
certainly  not  to  the  extent  of  showing  an  er- 
ror in  the  abuse  of  discretion  authorizing  a 
reversal  because  of  the  restriction  of  the 
cross-examination  of  this  witness  to  the  ex- 
tent of  having  deprived  the  defendant  of  any 
material  right 

The  rulings  of  the  court  with  respect  to 
the  cross-examination  by  plaintiff's  counsel 
of  the  witness  Ferris  do  not  we  think,  under 
the  established  recognized  rule,  show  error, 
or  an  unfair  or  unjust  exercise  of  the  trial 
court's  discretion. 

Other  assignments  of  error  based  on  the 
court's  rulings  on  the  evidence  that  are  ar- 
gued in  brief  are  clearly  without  merit  and 
do  not  In  our  opinion,  require  discussion. 
We  do  not  of  course,  deem  it  necessary  to 
refer  to  those  rulings  made  the  basis  of  as- 
signments of  error  that  are  not  discussed  in 
brief  for  appellant  as  the  failure  to  discuss 
these  assignments  is  a  waiver  of  them. 

[7]  Whether  or  not  Williams  was  acting 
for  and  on  behalf  of  the  defendant  company 
authoritatively,  its  acknowledged  agent,  Win- 
dell,  in  the  due  course  of  business  did  come 
into  possession  of  the  proofs  of  loss  and  an 
examination  under  oath  made  by  the  plain- 


tiff at  the  time  Williams  undertook  to  act 
for  the  defendant  company  and  signed  its 
name  to  one  of  the  papers  by  him  as  its 
agent  or  attorney;  and  it  is  not  disputed 
that  this  acknowledged  agent  accepted  the 
papers  without  objection,  and  did  not  under- 
take to  repudiate  Williams's  action  as  being 
unauthorized.  This  acceptance  of  the  proofs 
of  loss  and  examination  of  the  assured  under 
oath  by  the  company's  authorized  agent  with- 
out objection  or  repudiation  of  Williams's 
authority  to  act  after  it  had  full  knowledge 
of  his  undertaking  to  act  in  the  matter  for 
It,  was  such  conduct  as  would  estop  it  from 
subsequently,  on  the  trial  of  the  case,  deny- 
ing Williams's  authority  in  the  premises,  and 
repudiating  his  acts  and  the  papers  received 
under  such  circumstances;  and  the  court  was 
justified,  on  the  undisputed  evidence  on  this 
proposition  under  the  issues  of  the  seventh 
plea,  In  giving  the  general  charge  for  the 
plaintiff  on  that  plea.  It  is  to  be  borne  In 
mind  in  this  connection  that  plea  7  conjoint- 
ly sets  up  that  "no  proof  of  loss  whatever" 
had  ever  been  furnished  the  defendant  and 
that  the  plaintiff  had  failed  to  submit  itself 
to  a  certain  examination  under  oath  demand- 
ed of  it  It  was  shown,  without  conflict  In 
the  evidence,  that  the  defendant's  agent, 
Wlndell,  did  receive  without  objection  the 
proof  of  loss  dated  at  Chattanooga,  October 
14,  1911,  and  served  on  the  defendant's 
agents  at  that  place,  at  the  Atlanta  office  of 
the  defendant  on  October  23,  1911,  as  shown 
by  the  defendant's  office  stamp,  and  that  the 
paper  was  designated  by  defendant's  agent 
as  "proof  of  loss"  by  a  memorandum  to  that 
effect  admittedly  entered  on  it  by  him,  as 
well  as  subsequently  receiving  the  examina- 
tion under  oath  of  a  later  date  also  contain- 
ing proofs  of  loss. 

We  have  not  noticed  each  of  the  26  assign- 
ments of  error  individually,  but  have  en- 
deavored to  go  over  the  grounds  covered  by 
all  of  those  discussed  by  counsel  for  appel- 
lant in  brief,  and  it  is  our  conclusion  that 
no  reversible  error  is  shown  by  those  insist- 
ed upon  In  argument  as  constituting  such 
error. 

Affirmed. 


LEE  v.  STATE. 

(Court  of  Appeals  of  Alabama.    Feb.  3,  1914. 
On  Application  for  Rehearing, 
Feb.  11,  1914.) 

L  Intoxicating  Liquokb  (I  198*)— Unlaw- 
ful Possession— -PBOSECtrnoN— Affidavit. 
Under  the  Fuller  Bill  (Acts  Sp.  Seas.  1909, 
p.  92)  |  32,  authorizing  prosecution  for  un- 
lawfully keeping  intoxicants,  etc.,  to  be  be- 
gun by  affidavit  and  continue  on  the  original  af- 
fidavit in  all  courts,  where  auch  a  prosecution 
was  begun  by  affidavit  it  was  not  error,  in  the 
absence  of  objection  in  the  circuit  court,  to  con- 
tinue the  prosecution  therein  on  the  affidavit, 
without  filing  a  statement  of  the  cause  of  com- 
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plaint,  as  required  by  Code,  §  8730,  when  the 
trial  in  that  court  is  de  novo. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  &  218;  Dec.  Dig.  §  198.*] 

2.  Intoxicating  Liquors  (8  236*) — Pbobeou- 
tions— Sufficiency  of  Evidence. 

Evidence  held  to  sustain  a  conviction  for 
unlawfully  storing  and  having  possession  of  in- 
toxicants in  violation  of  the  prohibition  law. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Lujuors,  Cent  Dig.  §§  300-322;   Dec.  Dig.  | 

On  Application  for  Rehearing. 

3.  Cbiminal  Law  (§  99*)— Recitals  of  Ap- 
peal Bond — Efect. 

A  bail  bond  requiring  accused  to  appear  in 
the  circuit  court  to  answer  the  charge  of  vio- 
lating the  prohibition  law  was  sufficient  to  give 
the  circuit  court  jurisdiction  to  try  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  196,  197;  Dec,  Dig.  |  99.*] 

4.  Criminal  Law   (§  1086*)— Appeal— Dis- 
missal— Grounds. 

The  failure  of  the  transcript  to  show  that 
the  circuit  court  had  jurisdiction  to  try  a  pros- 
ecution for  violating  the  prohibition  law  on 
appeal  to  it  would  require  a  dismissal  of  the  ap- 
peal by  the  Supreme  Court;  the  judgment  of  the 
circuit  court  being  coram  non  judicc 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  j§  2736-2769,  2770,  2772, 2794 ; 
Dec  Dig.  {  1086.*] 

5.  Criminal  Law  (5  260*)— Appeal— Trial 
on  Appeal. 

Under  the  Fuller  Bill  (Acts  1909,  p.  92)  § 
32,  providing  that  upon  appeal  to  the  circuit 
court  in  a  prosecution  under  the  act  for  violat- 
ing the  prohibition  law,  the  appeal  shall  be  sub- 
ject to  such  rules  as  govern  appeals  under  the 
Code  from  justices'  or  county  courts,  the  rules 
referred  to  are  applicable  to  such  appeals,  ex- 
cept so  far  as  the  section  otherwise  provides. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  567-609;  Dec  Dig.  8  260.*] 

6.  Statutes  (8  206*)— Construction. 

A  statute  must  be  construed  as  a  whole, 
and  every  provision  effectuated,  if  possible. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  8  283;  Dec  Dig.  8  206.*] 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty ;  M.  Sollie,  Judge. 

Anna  Lee  was  convicted  of  unlawfully  hav- 
ing Intoxicants  in  her  possession,  and  ap- 
peals. Affirmed. 

C.  S.  McDowell,  Jr.,  of  Eufaula,  for  ap- 
pellant R.  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  [1]  The  prosecution  was  be- 
gun by  affidavit,  and  it  is  not  shown  that 
objection  was  made  in  the  trial  court  to  the 
failure  of  the  solicitor  to  file  a  brief  state- 
ment of  the  cause  of  complaint  as  requir- 
ed by  section  6730  of  the  Code,  when  the  trial 
in  that  court  is  de  novo,  and  no  ruling  of  the 
trial  court  is  shown  to  have  been  invoked  or 
made  on  this  question.  See  Wright  v.  State, 
186  Ala.  139,  145,  34  South.  223.  Section 
32  of  the  act  commonly  known  as  the  "Ful- 
ler Bill"  (Acts  Sp.  Sess.  1909,  p.  92)  author- 
izes prosecutions  of  this  nature  to  be  be- 
gun by  affidavit  as  well  as  by  indictment, 
and  when  so  begun  to  continue,  no  matter  in 


what  court  the  trial  Is  had,  on  the  original 
affidavit;  and  this  method  of  procedure  has 
been  recognized  as  a  correct  procedure  by  the 
Supreme  Court  under  the  provisions  of  the 
statute  cited.  Fitzpatrick  v.  State,  169  Ala. 
1,  53  South.  1021. 

The  affidavit  upon  which  the  defendant 
was  tried  charged  a  storing,  keeping,  or  hav- 
ing in  possession  prohibited  beverages  for 
sale  or  unlawful  disposition,  as  well  as  charg- 
ing a  sale  thereof;  and,  as  there  was  no  evi- 
dence of  a  sale,  the  trial  and  conviction  was 
undoubtedly  on  the  theory  of  an  unlawful 
storing,  keeping,  or  having  in  possession. 
The  place  where  the  liquors  were  found  was 
the  dwelling  house  of  the  defendant  and 
used  exclusively  for  that  purpose. 

[2]  It  is  contended  by  appellant  that  there 
was  not  sufficient  evidence  of  guilt  to  submit 
the  case  to  the  jury,  and  that  the  court  was 
in  error  In  refusing  the  general  charge  re- 
quested by  the  defendant  No  evidence  was 
introduced  In  behalf  of  the  defendant  and 
the  evidence  for  the  state,  without  conflict, 
showed  that  the  officers  found  in  the  defend- 
ant's house  64  half  pints  of  whisky,  one 
quart  of  whisky,  four  gallons  of  wine,  a  large 
barrel  and  several  "crocus"  sacks  filled  with 
empty  bottles.  It  was  also  shown  that  the 
defendant  had  ordered  48  half  pints  of 
whisky  in  another  person's  name  that  was  In- 
tercepted and  seized  by  the  officers  the  day 
before  the  search  of  the  house  was  made,  and 
that  the  defendant  had  made  statements  in 
regard  to  this  shipment  which  had  a  tendency 
to  disclose  a  consciousness  of  guilt  in  con- 
nection therewith.  These  facts,  taken  into 
consideration  with  the  unusual  places  in  the 
house  that  the  large  quantities  of  liquor  were 
found,  some  of  it  rebottled  and  kept  under 
conditions  and  In  bottles  of  sizes  not  usual 
for  private  use,  and  convenient  for  unlawful 
disposition,  afforded  sufficient  evidence  from 
which  the  jury  could  reasonably  draw  an  in- 
ference of  the  defendant's  guilt  of  the  offense 
charged,  and  the  court  properly  refused  to 
withdraw  that  question  from  the  jury. 

Affirmed. 

On  Application  for  Rehearing. 

[3]  The  case  of  Haynes  v.  State,  5  Ala. 
App.  167,  59  South.  325,  cited  by  appellant  In 
brief  on  application  for  rehearing,  was  dis- 
posed of  on  the  theory  that,  under  a  very 
confused  state  of  the  record  as  shown  by  the 
transcript  In  that  case,  there  was  nothing 
set  out  tending  to  show  how  the  circuit 
court  acquired  jurisdiction  of  the  case.  We 
are  confronted  with  no  such  condition  in  this 
case,  for  set  out  in  the  transcript  before  us, 
In  addition  to  the  affidavit  and  warrant  is  a 
bond  executed  by  the  defendant  and  sureties 
requiring  the  defendant  to  appear  in  the  cir- 
cuit court  that  rendered  the  judgment  from 
which  this  appeal  is  prosecuted,  and  there 
answer  the  charge  preferred  against  her. 
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The  defendant  having  given  a  bond  to  an- 
swer the  charge  in  the  circuit  court,  its  re- 
citals are  sufficient  to  give  that  court  juris- 
diction. S.  &  N.  Ala.  R.  R.  v.  Pilgreen,  62 
Ala.  305 ;  Hardee  v.  Abraham,  183  Ala.  341, 
343,  32  South.  595. 

[4]  Even  though  the  transcript  contained 
nothing  showing  that  the  circuit  court  had 
Jurisdiction  to  try  the  case,  it  could  result 
in  no  benefit  to  the  defendant  on  this  appeal, 
for  the  judgment  rendered  would  be  coram 
non  judice,  and  there  being  no  valid  Judg- 
ment to  support  the  appeal,  the  proper  order 
to  be  made  in  this  court  would  be  a  dismissal 
of  the  appeal.  Gunter  v.  Mason,  125  Ala.  644, 
27  South.  843;  Adams  v.  Wright,  129  Ala. 
305,  30  South.  574;  111.  Cent  R.  R.  Co.  v. 
Burleson,  4  Ala.  App.  384,  59  South.  230; 
Cent  of  Ga.  Ry.  Co.  v.  Coursen,  8  Ala.  App. 
589,  62  South.  977. 

[6,  •]  The  fair  and  reasonable  construction 
of  the  provisions  contained  in  section  32  of 
the  Puller  Bill  (Acts  1909,  p.  92),  to  the  effect 
that  upon  appeal  from  a  lower  court  to  the 
circuit  court  the  appeal  shall  be  in  such  form 
and  manner  and  subject  to  such  restrictions 
as  govern  appeals  under  the  Code  from  justic- 
es of  the  peace  or  county  courts,  is  that 
such  appeals  are  made  subject  to,  and  are  to 
be  governed  by,  those  rules  and  regulations 
referred  to  wherein  it  is  not  otherwise  pro- 
vided by  that  section  (32)  of  the  act  The 
statute  must  be  construed  as  a  whole,  and  ef- 
fect given  to  every  provision  it  contains. 
Hawkins  v.  L.  &  N.  R.  R.  Co.,  145  Ala.  385, 
40  South.  293.  The  plain  and  unambiguous 
language  of  section  32  of  this  act  authorizes 
prosecutions  of  this  nature  to  be  commenced 
and  tried  to  a  conclusion  on  an  affidavit  no 
matter  in  what  court  the  trial  is  had,  and 
this  was  overlooked  in  what  was  said  in 
Haynea  v.  State,  supra,  with  reference  to  an 
indictment,  and  the  necessity  of  filing  a  com- 
plaint in  the  circuit  court,  and  the  general 
rule  correctly  stated  that  applied  to  cases 
not  brought  under  the  Influence  of  this  stat- 
ute. 

The  application  for  a  rehearing  Is  denied. 


CAPTAIN  v.  STATE. 

(Court  of  Appeals  of  Alabama.    Feb.  8,  1914. 
Rehearing  Denied  Feb.  11, 1914.) 

Criminal  Law   (§  260*)— Appeal— Trial— 
Statement  of  Complaint. 

Under  the  Fuller  Bill  (Acts  Sp.  Sess.  1909, 

&92)  f  32,  authorizing  a  prosecution  for  rio- 
ting the  prohibition  law  to  be  begun  by  affida- 
vit and  so  continued  in  all  trial  courts,  in  the  ab- 
sence of  objection  in  the  circuit  court  to  the 
failure  to  file  a  brief  statement  of  the  cause 
of  complaint  as  required  by  Code  1907,  j  6730. 
when  trial  in  that  court  is  de  novo,  the  filing  of 
such  statement  was  not  necessary  to  give  the  cir- 
cuit court  jurisdiction ;  the  affidavit  having  fol- 
lowed the  prescribed  form  in  charging  the  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  567-609;  Dec.  Dig.  f  260*1 


Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; M.  Sollie,  Judge. 

Sarah  Captain  was  convicted  of  violating 
the  prohibition  law,  and  appeals.  Affirmed. 

C.  S.  McDowell,  Jr.,  of  Eufaula,  for  appel- 
lant R  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  [1]  The  failure  of  the  solici- 
tor to  file  a  statement  as  required  by  sec- 
tion 6730  of  the  Code  is  urged  as  error;  but 
it  was  held,  In  the  case  of  Anna  Lee  v.  State, 
64  South.  637,  not  to  constitute  such  where, 
as  here,  the  prosecution  was  for  a  violation 
of  the  prohibition  laws,  and  was  begun  by 
affidavit  and  warrant,  and  there  was  no  ob- 
jection in  the  lower  court  to  the  failure  of 
the  solicitor  to  file  such  statement  The 
affidavit  upon  which  the  trial  was  had  with- 
out objection,  followed  the  form  prescribed 
by  law  for  charging  the  offense.  Under  sec- 
tion 32  of  the  Fuller  Bill,  this  was  sufficient 
to  sustain  the  jurisdiction  of  the  circuit 
court  Anna  Lee  v.  State,  64  South.  637. 

The  other  questions  raised  by  the  record 
are  so  clearly  without  merit  that  they  are  not 
insisted  upon  in  brief,  are  neither  new  nor 
novel,  and  are  not  of  such  interest  as  to  re- 
quire discussion. 

The  judgment  of  conviction  is  affirmed. 

Affirmed. 


VINSON  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  10,  1914.) 

1.  Witnesses  (I  268*)  —  Evidence  —  Admis- 
sions— Gross-Examination. 

The  state,  on  direct  examination  of  its  wit- 
ness, having  brought  out  a  part  of  what  was 
said  by  defendant  on  the  occasion  of  the  homi- 
cide, it  was  error  to  refuse  to  permit  him  to 
show  the  remainder  of  what  was  said. 

[Ed,  Note. — For  other  cases,  see  Witnesses. 
Cent  Dig.  §§  931-948,  959 ;  Dec.  Dig.  §  268.*] 

2.  Criminal  Law  (5  364*)— Evidence— Res 
Gest-e. 

In  a  homicide  case,  defended  on  the  ground 
that  the  deceased  was  killed  under  the  mistaken 
belief  that  he  was  another  party,  the  court 
properly  refused  to  permit  defendant  to  show 
what  he  did  after  he  discovered  he  had  killed 
deceased ;  it  not  being  a  part  of  the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  950-971;  Dec  Dig.  §  364.*] 

3.  Criminal  Law  (§§  407,  419,  420*)-Evi- 
dence — Admissions— Hearsay. 

It  was  error  to  permit  a  witness  to  testify 
as  to  statements  by  defendant's  wife  in  the 
presence  of  defendant  directly  after  the  homi- 
cide, since  as  the  statements  did  not  call  for  a 
reply  by  defendant,  they  were  not  admissions 
by  him,  but  were  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $!  1100,  1120;  Dec  Dig.  {§ 
407,  419,  420.'] 

4.  Criminal  Law  (JJ'  826,  836*)— Instruc- 
tions —  Requests  —  Time  for  Asking  In- 
structions. 

Under  Code  1907,  |  5364,  providing  that 
charges  must  be  in  writing,  and  must  be  given 
or  refused  in  the  terms  in  which  they  are  writ- 
ten, that  before  the  argument  defendant's  coun- 
sel had  submitted  a  number  of  charges  did  not 
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justify  the  court  in  refusing  to  consider  other 
written  charges  requested  at  the  conclusion  o{ 
the  court's  oral  charge,  and  before  the  jury  re* 
tired,  or  to  write  "Given"  or  "Refused"  on  such 
charges. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2008,  2019;  Dec.  Dig.  S§ 
826,  886.*] 

Appeal  from  Circuit  Court,  Coffee  County; 
H.  A.  Pearce,  Judge. 

James  D.  Vinson  was  convicted  of  murder, 
and  he  appeals.   Reversed  and  remanded. 

H.  L.  Martin,  of  Ozark,  C.  S.  McDowell, 
Jr.,  of  Eufaula,  and  O.  C.  Doster,  of  Enter- 
pstse,  for  appellant  R  C.  Brickell,  Atty. 
Gen.,  and  W.  L.  Martin,  Asst.  Atty.  Gen.,  for 
the  State. 

WALKER,  P.  J.  [1]  There  was  evidence 
tending  to  prove  that  after  dark  the  defend- 
ant shot  the  deceased,  Jesse  Bailey,  as  the 
latter  was  coming  towards  him  with  a  gun, 
the  defendant  at  the  time  being  in  his  own 
residence  and  under  a  mistaken,  but  not 
wholly  unfounded,  belief  that  it  was  another 
man  who  was  approaching  and  about  to  com- 
mit a  murderous  assault  upon  him.  There 
was  other  evidence  which  tended  to  prove 
that  before  the  fatal  shot  was  fired  the  de- 
fendant was  Informed  that  the  man  he  saw 
in  his  yard  was  Jesse  Bailey.  Zack  Bailey,  a 
brotherof  the  deceased,  on  his  direct  examina- 
tion as  the  first  witness  for  the  state,  testi- 
fied that  he  was  in  the  road  something  like 
50  or  75  feet  from  the  defendant's  house 
when  the  shot  was  fired,  and  that  when  he 
got  to  where  the  deceased  was  lying,  the  de- 
fendant said,  "I  have  killed  Jesse  Bailey." 
The  court  sustained  the  objection  of  the  state 
to  a  question  asked  this  witness  on  his  cross- 
examination,  which  sought  to  elicit  proof 
as  to  what  else  the  defendant  said  at  the 
same  time  and  in  connection  with  the  state- 
ment, "I  have  killed  Jesse  Bailey."  This 
ruling  was  erroneous.  The  state  having,  on 
the  direct  examination  of  the  witness,  brought 
out  a  part  of  what  was  said  by  the  defend- 
ant on  the  occasion  in  question,  the  latter 
was  entitled  to  bring  out  the  remainder  of 
the  statement  then  made  by  him.  The  true 
meaning  and  significance  of  one's  statement 
may  be  concealed  by  disassociating  it  from 
other  explanatory  or  qualifying  statements 
in  connection  with  which  it  was  made.  The 
statement  as  a  whole  may  have  a  materially 
different  import  from  that  indicated  by  an 
isolated  fragment,  of  It  Ray  v.  State,  147 
Ala.  5,  41  South.  519;  Addison  v.  State,  48 
Ala.  478;  Jones  on  Evidence,  §  822. 

[2]  It  was  not  error  for  the  court  to  refuse 
to  permit  the  defendant,  on  the  cross-examina- 
tion of  the  same  witness,  to  prove  what  the 
defendant  did  after  he  discovered  that  he 
had  killed  Jesse  Bailey.  This  was  not  a 
part  of  the  res  gestre,  the  incident  which  is 


under  Investigation  then  being  a  thing  of  the 
past  (Lundsford  v.  State,  2  Ala.  App.  38,  56 
South.  89),  and  the  state  had  not  opened 
the  door  to  such  evidence  by  proving  a  part 
of  what  the  defendant  did  at  the  time  Inquir- 
ed about 

ra]  The  statements  of  the  witness  Woodall 
as  to  what  the  defendant's  wife,  some  time 
after  the  shooting  and  in  his  presence,  said 
to  the  witness  as  to  what  she  and  her  daugh- 
ter saw  and  did  Just  before  the  shooting  oc- 
curred should  have  been  excluded ;  the  ques- 
tion which  elicited  that  testimony  having 
been  duly  objected  to.  It  is  plain  that  this 
testimony  was  subject  to  exclusion  as  mere 
hearsay,  unless  It  was  admissible  on  the  theo- 
ry that  the  defendant's  failure  to  deny  what 
was  asserted  in  his  presence  was  an  implied 
admission  of  the  truth  of  the  assertion. 
Great  caution  should  be  exercised  In  admit- 
ting on  such  a  theory  testimony  which  other- 
wise would  be  subject  to  objection  as  hearsay, 
and  It  cannot  properly  be  admitted  unless 
the  statement  made  In  the  party's  presence 
was  of  a  character  naturally  calling  for  a  re- 
ply from  him,  and  he  was  In'  a  situation  in 
which  he  would  probably  respond  to  it  Law- 
son  v.  State,  20  Ala.  65,  56  Am.  Dec.  1S2; 
Shelton  v.  Hacelip,  6  Ala.  App.  564,  60  South. 
471;  Jones  on  Evidence,  i  289.  The  state- 
ments of  the  defendant's  wife,  the  evidence 
as  to  which  was  sought  to  be  excluded,  were 
not  as  to  what  he  saw  or  did,  but  as  to  what 
she  and  her  daughter  saw  and  did.  They 
were  not  addressed  to  the  defendant  and  we 
discover  nothing  In  them  to  call  for  an  ad- 
mission or  contradiction  of  them  by  him. 
The  effect  of  the  court's  ruling  was  to  let  In 
hearsay  testimony  of  statements  made  by  a 
person  who  was  not  competent  as  a  witness 
for  or  against  the  defendant 

[4]  The  fact  that  before  the  argument 
to  the  Jury  was  entered  upon  the  defendant's 
counsel  had  submitted  to  the  court  a  number 
of  written  charges,  some  of  which  were 
given  and  some  refused,  did  not  Justify  the 
court  In  refusing  to  consider  other  written 
charges  separately  requested  by  the  defend- 
ant's counsel  upon  the  conclusion  of  the 
court's  oral  charge,  and  before  the  Jury  re- 
tired, or  to  -write  "Given"  or  "Refused"  on 
such  charges.  This  action  of  the  court, 
which  was  duly  excepted  to,  was  a  denial  of 
a  right  conferred  upon  the  defendant  by 
statute.  Code,  §  5364;  Barnewall  v.  Mur- 
rell,  108  Ala.  366,  18  South.  831. 

The  judgment  appealed  from  must  be  re- 
versed because  of  the  errors  above  pointed 
out  and  no  useful  purpose  would  be  served 
by  going  into  a  detailed  review  of  other  rul- 
ings made  on  questions,  proper  solutions  of 
which  may  readily  be  found  In  the  reported 
decisions  of  Alabama  courts. 

Reversed  and  remanded. 
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McDANIEL  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  12,  1914.) 

1.  Cbiminal  Law  (5  1111*)— Appeal  and  Eb- 
bob  — Conflict  of  Bill  of  Exceptions 
with  Recobd. 

When  the  statements  in  a  bill  of  excep- 
tions conflict  with  matters  shown  by,  and  prop- 
erly a  part  of,  the  record  proper,  the  latter  pre- 
vails over  the  former. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.^Cent  Dig.  §§  2894-2896;   Dec.  Dig.  5 

2.  Cbiminal  Law  (§  1111*)— Vebdict— Recit- 
al in  Judgment— Conclusiveness. 

The  recital  of  the  verdict  in  the  judgment 
is  prima  facie  correct,  though  varying  from  the 
written  verdict  found  in  the  papers ;  the  reg- 
ular judgment  recitals  importing  verity,  and  be- 
inp  conclusive. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  2894-2896;  Dec  Dig.  f 
1111.*] 

3.  Cbiminal  Law  (f  886*)— Vebdict— Valid- 
ity— SUBPLUSAQE. 

In  a  verdict  assessing  a  fine  "and  costs," 
the  quoted  words  are  mere  surplusage,  and  do 
not  make  it  invalid.  . 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2091;  Dec.  Dig.  §  886.*] 

4.  Cbiminal  Law  (f  1023*)— Decisions  Re- 
viewable—Ruling  on  New  Tbial. 

The  action  of  the  court  in  overruling  a 
motion  for  'new  trial  is  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law, ^ Cent  Dig.  §§  2583-2598;    Dec.  Dig.  § 

5.  Assault  and  Batteby  ({  84*)— Evidence 
— Admissibility — Intent. 

Evidence  of  threats  or  declarations  of  hos- 
tility made  by  accused  against  the  assaulted 
party  about  an  hour  and  a  half  before  the  as- 
sault is  admissible  to  show  criminal  intent 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §  132 ;  Dec.  Dig.  {  84.*] 

6.  Assault  and  Batteby  (§  86*)— Evidence— 
Admissibility— Pbo  vocation. 

Such  evidence  is  also  admissible  to  show 
who  was  at  fault  in  provoking  the  quarrel,'  or 
in  bringing  on  the  difficulty. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §  131 ;  Dec.  Dig.  |  86.*] 


7.  Cbiminal  Law  (§  693*)  —  Tbial  —  Objec- 
tions to  Evidence. 

A  party  cannot  speculate  on  a  favorable 
answer  by  not  objecting  to  a  question  as  to 
the  good  character  of  the  assaulted  party,  and 
then  move  to  exclude  the  answer  responsive 
thereto. 

r  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1630;  Dec.  Dig.  §  693.*] 

8.  Cbiminal  Law  (§  1144*)— Appeal  and  Eb- 
bob— Review— Pbesumptions  —  Ruling  on 
Evidence. 

It  will  be  presumed,  in  favor  of  the  court'B 
ruling  in  allowing  a  witness  to  testify  to  the 
good  character  of  an  assaulted  party,  that  the 
witness  testified  to  facts  showing  knowledge 
thereof,  justifying  the  refusal  to  grant  the  mo- 
tion to  exclude  the  evidence,  for  which  no 
ground  was  stated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  5$  2736-2764,  2766-2771,  2774- 
2781,  2901,  3016-3037;   Dec  Dig.  |  1144.*] 

9.  Cbiminal  Law  (§  747*)— Tbial— Question 
fob  J  uby — Conflicting  Evidence. 

Where  the  evidence  was  conflicting,  the 
court  properly  submitted  the  case  to  the  jury, 


and  refused  general  charges  In  defendant's  be- 
half. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fj  1714,  1727;  Dec  Dig.  | 
747.*] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County;  Thomas  W.  Wert,  Judge. 

Dock  McDaniel  was  convicted  of  assault 
with  a  weapon,  and  he  appeala  Affirmed. 

Wert  &  Lynne  and  O.  Kyle,  all  of  Decatur, 
for  appellant.  R.  C.  Brickell,  Atty.  Gen., 
for  the  State. 

PELHAM,  J.  The  court's  refusal  to  grant 
the  defendant's  motion  in  arrest  of  judgment 
because  the  jury  assessed  a  fine  of  f  50  "and 
costs"  against  the  defendant  was  without 
error.  The  judgment  entry  does  not  show 
the  verdict  of  the  Jury  to  be  in  the  form 
complained  of,  but,  on  the  contrary,  the  ver- 
dict set  out  in  the  judgment  is,  in  all  re- 
spects, regular,  and  In  the  following  words 
and  figures:  "We,  the  Jury,  find  the  defend- 
ant guilty,  and  assess  his  fine  at  fifty  ($50.00) 
dollars.    J.  A  GiUHand,  Foreman." 

[1]  When  the  statements  in  a  bill  of  excep- 
tions conflict  with  matters  that  are  shown 
by,  and  properly  are  a  part  of,  the  record 
proper,  the  latter  must  prevail  over  the  for- 
mer. Mann  v.  Darden,  6  Ala.  App.  555,  60 
South.  454. 

[2]  The  verdict  recited  in  the  judgment  is 
prima  facie  correct,  although  variant  from  the 
verdict  found  in  the  papers.  State  v.  Under- 
wood, 2  Ala.  744.  The  regular  judgment  re- 
citals of  the  court  Import  verity,  and  are 
conclusive.  Deslonde  et  aL  v.  Darrlngton, 
29  Ala.  92. 

[3]  The  addition  to  the  verdict  of  the 
words  "and  costa,"  after  the  assessment  of  a 
stipulated  fine  (as  shown  by  the  verdict  set 
out  in  the  bill  of  exceptions),  would  not 
make  the  verdict  invalid.  The  italicized 
words  would  be  mere  surplusage.  A  verdict 
imposing  a  fine  and  imprisonment  or  hard 
labor  on  a  trial  under  an  indictment  for  an 
assault  and  battery,  although  invalid  or  un- 
authorized as  Imposing  imprisonment  and 
hard  labor,  has  been  held  to  be  sufficient  to 
sustain  a  judgment  of  guilt  and  sentence  to 
pay  the  fine  imposed,  and  the  imposition  of 
the  unauthorized  punishment  but  surplusage, 
not  rendering  the  verdict  void.  Taylor  v. 
State,  114  Ala.  20,  21  South.  947. 

[4]  The  action  of  the  trial  court  in  passing 
on  the  defendant's  motion  for  a  new  trial 
is  not  reviewable  here.  Ferguson  v.  State, 
149  Ala.  21,  43  South.  16. 

[6,  6]  The  testimony  of  the  witness  Drap- 
er as  to  threats  or  declarations  of  hostility 
made  by  the  defendant  against  the  assaulted 
party  about  an  hour  and  a  half  before  the 
assault  was  competent  and  relevant,  as  tend- 
ing to  show  a  criminal  intent  to  commit  the 
crime  charged,  and  as  shedding  light  upon 
the  question  as  to  who  was  at  fault  in  pro- 
voking the  quarrel,  or  in  bringing  on  the  dlf- 
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flcnlty.  Hudson  State,  61  Ala.  333;  Par- 
ham  v.  State,  147  Ala.  67,  42  South.  1. 

[7,  I]  No  objection  is  shown  to  have  been 
made  to  the  question  eliciting  the  testimony 
by  the  witness  Stewart  as  to  the  good  char- 
acter of  the  assaulted  party,  and  a  motion  to 
exclude  the  answer,  evidently  responsive  to  a 
direct  question,  comes  too  late.  A  party  can- 
not thus  speculate  on  a  favorable  answer  by 
not  objecting  to  the  question,  and  then  move 
to  exclude  a  responsive  answer.  The  bill  of 
exceptions  does  not  purport  to  set  out  all  of 
the  evidence,  and  it  will  be  presumed  in  fa- 
vor of  the  court's  ruling  that  this  same  wit- 
ness (Stewart)  testified  to  facts  showing 
his  knowledge  of  the  character  of  the  defend- 
ant justifying  the  court's  refusal  to  grant 
the  defendant's  motion,  for  which  no  ground 
was  stated,  to  exclude  the  evidence  of  the 
witness  on  this  subject 

[9]  The  evidence  was  in  conflict,  and  the 
court  properly  submitted  the  case  to  the 
jury,  and  refused  the  charges  requested  by 
the  defendant  in  writing,  as  each  was,  in 
effect,  the  general  charge  in  behalf  of  the 
defendant 

We  find  no  error  In  the  record,  and  the 
judgment  of  the  lower  court  will  be  affirmed. 
Affirmed. 


BIRMINGHAM  RY.,  LIGHT  &  POWER  CO. 

v.  WILLIAMS. 
(Court  of  Appeals  of  Alabama.   Feb.  10,  1914.) 

Carriers  (8  314*)— Action  fob  I  N.JTJBY— COM- 
PLAINT— WILLFTJLNE88  OF  ACT. 

A  complaint  which  charged  that  defendant's 
street  car  conductor  negligently  started  the  car 
forward  without  allowing  plaintiff  to  alight  at 
the  place  she  desired  to  leave  the  car,  and  that 
the  injury  was  due  to  "the  willfulness,  or  wan-, 
tonness.  or  the  gross  carelessness,  or  gross  neg- 
ligence" of  the  conductor  in  signaling  the  car 
to  go  ahead,  was  not  sufficient  as  charging  that 
the  injury  was  wantonly  or  intentionally  in- 
flicted. 

[BJd.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  if  1260,  1270,  1273,  1274,  1276- 
1280;  Dec.  Dig.  |  314.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  EL  C.  Crowe,  Judge. 

Action  by  .Hester  Williams,  individually, 
and  as  next  friend  to  Mamie  and  Luke  Wil- 
liams, against  the  Birmingham  Railway, 
Light  &  Power  Company,  for  damages  for 
carrying  them  as  passengers  beyond  their 
destination.  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Reversed  and  remanded. 

The  facts  made  by  the  complaint  are  that 
defendant  was  a  common  carrier  of  passen- 
gers for  hire  by  means  of  cars  propelled  by 
electricity  In  the  city  of  Birmingham,  and 
that  at  a  certain  time  plaintiff  and  her  chil- 
dren, who  are  minors,  took  passage  on  one  of 
the  cars  operated  by  defendant  on  the  North 
&  South  Highlands  car  line,  paid  the  con- 
ductor their  fare,  and  requested  him  to  put 
them  off  at  the  Louisville  &  Nashville  depot 
which  was  a  regular  stopping  place  for  the 
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cars.  It  is  then  alleged  that  it  is  the  duty  of 
the  conductor  to  do  so,  but  through  his  care- 
lessness, and  with  reckless  disregard  of  plain- 
tiff's rights,  carelessly  and  negligently  car- 
ried plaintiff  and  her  children  a  city  block 
beyond  their  destination,  across  a  great  num- 
ber of  dangerous  railroad  tracks,  13  in  num- 
ber, where  trains  are  constantly  passing  and 
repassing  in  great  numbers;  that  it  was 
raining,  the  streets  were  full  of  water,  and 
plaintiff  and  her  children  were  made  wet, 
and  suffered  with  cold. 

Count  2  is  similar  to  1  as  to  the  statement 
of  facts,  and  alleges  that  the  conductor  had 
full  knowledge  that  plaintiff  and  her  children 
desired  to  get  off  of  the  street  car  at  the 
Louisville  &  Nashville  passenger  depot  and 
while  they  were  attempting  to  do  so,  but 
before  they  had  had  time  or  opportunity  to 
get  off,  the  conductor  or  agent  who  was  In 
charge  of  said  car,  and  whose  duty  it  was  to 
see  that  plaintiff  and  her  children  did  get  off 
said  car  at  said  depot,  did  wantonly,  will- 
fully, and  by  his  gross  carelessness  or  gross 
negligence  in  not  ascertaining  whether  plain- 
tiff and  her  children  had  gotten  off  said  car 
safely,  signaled  said  car  to  go  ahead;  and 
plaintiff  avers  that  said  car  did  go  ahead,  and 
avers  that  the  willfulness,  or  wantonness,  or 
the  gross  carelessness,  or  gross  negligence  in 
signaling  the  car  to  go  ahead  was  the  proxi- 
mate cause  of  the  injuries  suffered  by  plain- 
tiff and  her  children. 

Count  3  alleges  as  a  basis  for  the  claim  of 
damages  the  same  facts  as  alleged  in  count  1, 
with  the  allegation  that  the  conductor  in 
charge  of  said  car  negligently  or  wrongfully 
failed  to  stop  the  car  at  the  station  a  suffi- 
cient length  of  time  to  permit  plaintiff  and 
her  children  to  get  off,  and  negligently  and 
wrongfully  carried  them  beyond  their  desti- 
nation. 

Tillman,  Bradley  &  Morrow  and  John  S. 
Stone,  all  of  Birmingham,  for  appellant 
William  R.  Blevins  and  J.  B.  Alrd,  both  of 
Birmingham,  for  appellee. 

PELHAM,  J.  This  appeal  grows  out  of  a 
trial  had  in  the  court  below,  in  which  the  ap- 
pellee, as  plaintiff  in  that  court,  brought  suit 
to  recover  damages  of  the  appellant  under  a 
similar  state  of  facts  and  circumstances,  bas- 
ed on  the  same  transaction,  and  the  plain- 
tiff's Injuries  attributed  to  the  same  wrongs, 
as  complained  of  in  the  suits  heretofore  before 
this  court  reported  as  B.  R,,  L  &  P.  Co.  v.  M. 
Elmit  6  Ala.  App.  653,  60  South.  981,  and  B. 
R.,  L.  &  P.  Co.  v.  H.  Elmit  6  Ala.  App  657. 
60  South.  982. 

The  complaint  on  which  this  case  was 
tried  Is  in  three  counts,  and,  acting  evidently 
on  the  idea  that  one  of  these  counts  charges 
wantonness  or  willfulness  on  the  part  of 
defendant's  employes  in  causing  or  inflict- 
ing the  injury  complained  of,  the  court  be- 
low sustained  demurrers  to  the  defendant's 
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plea  of  contributory  negligence  as  an  answer 
to  the- second  count,  and  refused  to  charge 
the  jury  at  the  written  request  of  the  defend- 
ant that  they  could  not  award  plaintiff  puni- 
tive damages.  The  first  and  third  counts  of 
the  complaint  clearly  do  not  charge  wanton- 
ness or  willfulness,  but  rely  upon  allegations 
attributing  plaintiff's  Injury  to  acts  of  simple 
negligence  on  the  part  of  defendant's  em- 
ployes. The  second  count  Is  grounded  upon 
the  same  facts  and  conduct  of  the  defend- 
ant's employe  in  starting  the  car  forward, 
and  not  allowing  plaintiff  to  alight  at  the 
point  or  place  where  she  desired  to  leave  the 
car,  and  carrying  her  a  block  beyond  her  In- 
tended destination,  as  averred  in  the  first 
count,  but  ascribes  the  injury  to  "the  will- 
fulness, or  wantonness,  or  the  gross  care- 
lessness, or  gross  negligence"  of  the  defend- 
ant's employ*  in  signaling  the  car  to  go 
ahead.  The  facts  averred  in  the  second 
count  of  the  complaint,  construed  (as  Is  the 
settled  rule)  most  strongly  against  the  plead- 
er, In  connection  with  the  alternative  aver- 
ments that  it  was  the  "willfulness,  or  wanton- 
ness, or  the  gross  carelessness,  or  gross  negli- 
gence" of  the  conductor  in  signaling  the  car 
to  go  ahead  that  caused  the  injury  to  plain- 
tiff, show  no  more  than  simple  negligence. 
Stringer  v.  Ala.  Min.  R.  R.  Co.,  99  Ala.  397, 
13  South.  75;  L.  &  N.  R.  R.  Co.  v.  Orr, 
Adni'r,  121  Ala.  489,  26  South.  36 ;  B.  R,  L. 
&  P.  Co.  v.  Elmlt,  6  Ala.  App.  657,  60  South. 
9S2.  As  said  in  the  case  of  L.  &  N.  R.  R. 
Co.  t.  Brown,  Adm'r,  121  Ala.  221,  226,  25 
South.  609,  611,  by  McClellan,  C.  J.,  In  speak- 
ing for  the  court  on  the  question  of  averment 
necessary  to  charge  willfulness  or  wanton- 
ness: "To  the  implication  of  willfulness,  or 
wantonness,  or  reckless  Indifference  to  prob- 
able consequences,  it  Is  essential  that  the 
act  done  or  omitted  should  be  done  or  omit- 
ted with  a  knowledge  and  a  present  con- 
sciousness that  injury  would  probably  result, 
and  this  consciousness  is  not  to  be  Implied 
from  mere  knowledge  of  the  elements  of  the 
dangerous  situation,  for  this  the  party  charg- 
ed may  have,  and  yet  act  only  negligently  and 
inadvertently  In  respect  of  the  peril ;  but  it 
must  be  alleged,  either  in  terms  that  he  will- 
fully, or  wantonly,  or  with  reckless  indiffer- 
ence failed  to  discharge  the  duty  resting 
upon  him,  or  that  he  was  at  the  time  con- 
scious that  his  course  would  probably  result 
in  disaster.  Of  course  these  necessary  aver- 
ments may  be  proved  by  the  circumstances— 
the  jury  may,  in  a  proper  case,  Infer  such 
consciousness,  willfulness  or  wantonness 
from  his  knowledge  of  the  existing  perilous 
conditions;  but  that  this  may  be  donels.no 
excuse  for  the  pleader's  pretermission  of 
their  averment."  This  rule  was  approvingly 
referred  to  and  quoted  in  L.  A  N.  R.  R.  Co.  v. 
Banks,  Adm'r,  132  Ala.  471,  480,  31  South. 
573.  Certainly  the  count  under  discussion 
does  not  state  facts  sufficient  in  law  to  show 


that  the  Injury  was  wantonly  or  intentional- 
ly Inflicted.  See  B.  R.,  L.  &  P.  Co.  v.  McLeod, 
64  South.  193. 

For  the  errors  pointed  out,  the  judgment 
of  the  lower  court  must  be  reversed. 

Reversed  and  remanded. 


LOVETT  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  12, 1914.) 

1.  Criminal  Law  (5  561*)— Evidence— Rea- 
sonable Doubt. 

An  instruction  that,  if  the  jury  had  no  rea- 
sonable doubt  of  defendants  guilt,  although  they 
might  believe  it  possible  that  he  was  not  guilty, 
he  should  be  convicted  is  correct. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1267 ;  Dec.  Dig.  |  661  *] 

2.  Cbiminal  Law  (|  782*)— Instructions— 
Reasonable  Doubt. 

A  requested  instruction  that  it  is  not  the 
duty  of  the  jury  to  convict  defendant  to  vin- 
dicate the  law,  or  improve  public  morals,  un- 
less the  evidence  was  so  convincing  as  to  lead 
their  minds  to  the  conclusion  that  defendant 
could  not  be  innocent,  is  properly  refused. 

[Ed.  Note.-rFor  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g§  1847, 1849,  1851,  1852, 1S77, 
1878,  1880-1882,  1906,  1907.  1909-1911,  1960, 
1966,  1987;  Dec.  Dig.  §  782.*] 

3.  Homicide  (§  300*)— Instructions— Self  - 
Defense. 

A  requested  instruction  as  to  self-defense 
which  fails  to  require  any  inquiry  as  to  defend- 
ant's freedom  from  fault  in  provoking  the  diffi- 
culty is  properly  refused.  4 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  614,  616-620,  622-630;  Dec  Dig. 
§  300.*] 

4.  Homicide  (f  800*)— Instructions— Self  - 
Defense. 

In  a  prosecution  for  homicide  by  shooting, 
a  requested  instruction  on  self-defense  which 
confines  the  inquiry  as  to  defendant's  freedom 
from  fault  to  the  exact  time  of  the  shooting  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  Si  614,  616-620,  622-630;  Dec  Dig. 
§  300.*]  „ 

5.  Homicide   (§  810*) — Instructions— Con- 
viction or  Offense  Included  in  Charge. 

In  a  prosecution  for  assault  with  intent  to 
murder,  a  requested  Instruction  that  the  jury 
must  believe  beyond  a  reasonable  doubt  that 
the  shooting  was  maliciously  done,  and  was  done 
as  a  result  of  deliberation,  as  a  consummation 
of  a  purpose  to  kill  or  do  great  bodily  harm,  was 
properly  refused  as  misleading  the  jury  to  the 
conclusion  that  the  defendant  could  not  be  found 
guilty  of  assault,  unless  it  was  the  highest  grade 
of  the  offense  included  in  the  charge  made  in 
the  indictment 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  657-661 ;  Dec.  Dig.  §  310.*] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty ;  D.  W.  Speake,  Judge. 

Ed  Lovett  was  charged  with  assault  with 
intent  to  murder,  and  convicted  of  assault 
with  a  weapon,  and  he  appeals.  Affirmed. 

The  following  charge  was  given  for  the 
state:  "I  charge  you,  gentlemen  of  the  jury, 
that  If  you  believe  from  the  evidence  in  this 
case  beyond  a  reasonable  doubt  that  defend- 
ant is  guilty,  although  you  may  believe  It  is 
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possible  that  he  Is  not  guilty,  you  must  con- 
vict him." 

The  following  charges  were  refused  the  de- 
fendant : 

(42)  "I  charge  you,  gentlemen,  that  it  is  not 
your  duty  to  convict  defendant  to  vindicate 
the  law,  or  improve  public  morals,  unless  the 
evidence  was  so  convincing  as  to  lead  your 
minds  to  the  conclusion  that  defendant  can- 
not be  innocent.'' 

The  first  charge  set  out  as  refused  to  de- 
fendant Is  as  follows : 

"If  the  Jury  believe  from  the  evidence  that 
defendant  was  in  Hokett's  store,  conducting 
himself  in  a  quiet  and  peaceable  manner, 
without  any  intention  to  harm  Burt,  or  to 
bring  on  a  difficulty  with  him,  that  he  has 
just  been  informed  that  Burt  was  armed  with 
a  deadly  weapon,  and  was  threatening  his 
life,  that  Pat  came  in  said  store  and  ap- 
proached within  a  few  feet  of  defendant,  and 
placed  his  hand  under  his  coat  In  such  a 
manner  as  to  indicate  to  a  reasonable  mind 
that  his  purpose  was  to  draw  a  deadly  weap- 
on or  pistol  and  fire,  then  defendant  was  au- 
thorized to  anticipate  him  and  fire  first" 

(G)  "The  danger  that  would  excuse  one 
from  attempting  to  kill  another  need  not  be 
real  or  actual,  and,  if  the  jury  believe  from 
all  the  evidence  in  the  case  that  the  appear- 
ances of  danger  surrounding  defendant  at 
the  time  were  such  as  to  produce  a  reasona- 
ble belief  A  the  mind  of  defendant  that  his 
life  was  in  great  danger,  or  that  he  was  to 
suffer  great  bodily  harm,  and  that  there  was 
no  other  reasonable  means  at  the  time  open 
to  defendant  to  avoid  the  danger  except  to 
shoot  Burt,  the  defendant  being  without  fault 
at  the  time,  the  law  holds  him  harmless,  and 
the  jury  should  acquit  him." 

(I)  "I  charge  you,  gentlemen,  that  you 
would  not  be  authorized  to  find  defendant 
guilty  as  charged  in  the  indictment,  unless 
you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  shooting  was  mali- 
ciously done,  and  was  done  as  a  result  of 
deliberation,  and  as  a  consummation  of  a 
purpose  to  kill  or  do  great  bodily  harm." 

W.  T.  Lowe,  of  New  Decatur,  for  appellant. 
R.  C.  Brtckell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  There  is  no  merit  in  any 
exception  reserved  to  a  ruling  of  the  court 
on  a  question  of  evidence. 

[1,  2]  The  burden  which  is  assumed  by  the 
state  in  a  criminal  case  is  to  prove  beyond  a 
reasonable  doubt  that  the  defendant  is  guilty 
of  an  offense  embraced  in  the  charge  against 
him.  It  is  not  incumbent  upon  it  to  prove 
the  impossibility  of  his  innocence.  It  fol- 
lows that  no  reversible  error  was  committed 
In  giving  the  written  charge  requested  for 
the  state,  or  in  refusing  to  give  written 
charge  42,  requested  by  the  defendant 

[3]  Whether  or  not  the  refused  charge 


which  is  the  first  one  set  out  in  the  bill  of  ex- 
ceptions was  otherwise  faulty,  its  failure  to 
require  any  inquiry  as  to  the  defendant's 
freedom  from  fault  in  provoking  or  bringing 
on  the  difficulty  justified  the  refusal  of  the 
court  to  give  it 

[4]  The  defendant  was  not  entitled  to  re- 
quire the  inquiry  as  to  his  freedom  from 
fault  to  be  confined  to  the  exact  time  of  the 
shooting.  It  follows  that  it  was  not  error 
to  refuse  to  give  written  charge  G,  requested 
by  him. 

[5]  The  court  was  not  required  to  give 
written  charge  I,  requested  by  the  defendant 
as  it  was  so  expressed  as  to  be  liable  to  mis- 
lead the  Jury  to  the  conclusion  that  the  de- 
fendant could  not  be  found  guilty  of  an  as- 
sault, unless  it  was  the  highest  grade  of  the 
offense  included  in  the  charge  made  by  the 
indictment  Jones  v.  State,.  79  Ala.  23;  Car- 
ry v.  State,  120  Ala.  366,  25  South.  237. 

No  error  is  found  in  the  record. 

Affirmed. 

WOOD  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  12, 1914) 

1.  Criminal  Law  (§§  763,  764*)— Instruction 
—Invading  Province  of  Jury. 

A  requested  instruction  that  defendant  did 
not  in  this  case  provoke  the  fatal  difficulty,  was 
properly  refused  as  invading  the  province  of 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  M  1731-1748,  1752,  17t>S. 
1770;  Dec  Dig.  §§  763,  764.*] 

2.  Criminal  Law  (M  763,  764*)  —  Instruc- 
tions—Invading Province  or  Jury. 

A  requested  instruction  that  the  fact  that 
defendant  carried  a  pistol  on  the  occasion  of 
the  killing  is  no  evidence  that  defendant  is 
guilty  of  the  offense  and  the  carrying  of  such 
pistol  should  not  be  considered,  unless  the  evi- 
dence showed  that  defendant  carried  the  pis- 
tol for  offensive  purposes  against  deceased,  is 
properly  refused,  as  invading  the  province  of 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1731-1748,  1752,  17CS, 
1770;  Dec.  Dig.  §§  763,  764.*] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; CP.  Alnion,  Judge. 

Gertrude  Wood  was  convicted  of  man- 
slaughter in  the  second  degree,  and  she  ap- 
peals. Affirmed. 

The  charges  referred  to  are  as  follows: 
"(2)  I  charge  you  that  defendant  in  this  case 
did  not  provoke  or  bring  on  the  fatal  difficul- 
ty according  to  the  evidence  in  this  case. 
(3)  The  fact  that  defendant  carried  a  pistol 
on  the  occasion  of  the  killing  is  no  evidence 
that  defendant  is  guilty  of  the  offense  cover- 
ed by  the  indictment  and  the  carrying  of 
such  a  pistol  should  have  no  weight  with  you 
in  this  case,  and  should  not  be  considered  by 
you,  unless  the  evidence  shows  you  that  she 
carried  the  pistol  for  offensive  purposes 
against  John  Wood." 

R.  C.  Brickell,  Atty.  Gen.,  for  the  State. 
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PELHAM,  J.  The  defendant  prosecutes 
this  appeal  from  a  judgment  of  conviction  for 
manslaughter  In  the  first  degree  fixing  the 
punishment  at  13  months'  imprisonment  in 
the  penitentiary.  The  deceased  was  the  hus- 
band of  the  defendant,  but  they  were  not  liv- 
ing together  at  the  time  of  the  homicide. 
The  defendant  had  gone  to  the  home  of  her 
husband  to  get  certain  articles  of  bed  cloth- 
ing and  personal  apparel  to  take  them  to  the 
place  where  she  was  living,  and  a  dispute 
arose  between  the  parties,  in  which  others 
present  took  part,  over  what  part  of  the  bed 
covering  belonged  to  the  defendant  and  her 
husband  respectively,  resulting  in  a  difficulty 
terminating  in  the  death  of  the  husband  from 
a  pistol  wound  inflicted  by  the  wife.  The 
killing  was  admitted  by  the  defendant,  who 
relied  upon  self-defense  as  Justifying  the  act 
There  were  several  persons  present  at  the 
time  of  the  killing  and  many  of  them  were 
examined  as  witnesses  on  the  trial.  The  tes- 
timony of  these  witnesses,  as  set  out  in  the 
record,  is  in  hopeless  conflict  as  to  the  actions 
of  the  principals  and  the  whereabouts  of  each 
other  during  the  course  of  the  difficulty  and 
at  the  time  the  fatal  shot  was  fired. 

The  indictment  charged  murder  in  the  first 
degree  and  there  were  certain  phases  of  the 
testimony  having  a  tendency  to  support  a  le- 
gal finding  of  guilty  of  murder  in  either  de- 
gree, manslaughter  in  the  first  degree,  or  that 
the  killing  was  in  self-defense.  The  solicitor 
did  not,  however,  insist  upon  a  conviction  of 
a  higher  grade  of  offense  than  murder  in  the 
second  degree,  and  the  court  excluded  from 
the  consideration  of  the  jury  a  finding  of 
guilty  of  murder  in  the  first  degree. 

No  brief  has  been  filed  or  argument  offered 
in  behalf  of  the  appellant,  and  we  find,  after 
a  careful  examination,  nothing  presented  by 
the  record  for  our  consideration  which  can 
result  in  a  reversal  of  the  judgment  of  con- 
viction. 

It  could  serve  no  public  beneficial  purpose 
to  discuss  in  detail  the  rulings  of  the  court 
on  the  evidence.  No  question  is  presented 
by  them  that  has  not  been  so  often  decided 
adversely  to  the  defendant  that  we  do  not 
deem  a  repetition  of  the  familiar  rules  at 
all  necessary  or  that  such  discussion  could 
serve  any  useful  purpose.  The  order  of  the 
court  and  all  proceedings  shown  by  the  rec- 
ord are  in  all  respects  regular.  The  oral 
charge  of  the  court  contains  nothing  of  which 
the  defendant  can  complain.  Taken  as  a 
whole,  it  is  a  fair  statement  of  the  principles 
of  law  applicable  to  the  evidence,  and  the  ex- 
ceptions reserved  to  certain  portions  of  the 
charge  are  without  merit 

•From  what  we  have  said  It  will  be  seen 
that  the  court  was  not  in  error  in  refusing 
the  general  charge  requested  in  writing  by 
the  defendant 

{1 , 2]  Charges  2  and  3  invaded  the  province 
of  the  Jury,  and  were  properly  refused. 

We  find  no  error  in  the  record.  Affirmed. 


MARX  et  al  v.  BEN  F.  BARBOUR  PLUMB- 
ING &  ELECTRIC  CO. 

(Court  of  Appeals  of  Alabama.   Feb.  12,  1914.) 

1.  Dismissal  and  Nonsuit  (§  81*)— Default 
at  Trial—  Setting  Aside— Discretion  of 
Court. 

Where  counsel  was  engaged  in  the  trial 
of  cases  in  another  court  when  his  case  was 
called  for  trial,  and  dismissed  for  want  of  pros- 
ecution, and  had  endeavored  to  Inform  the  court 
of  his  situation  through  its  clerk,  and  showed 
that  plaintiff  had  a  meritorious  cause  of  action, 
the  court  in  the  exercise  of  a  sound  discretion, 
might  grant  a  motion  to  set  aside  the  dismissal, 
and  restore  the  case  to  the  docket  for  trial. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent.  Dig.  §§  182-192 ;  Dec  Dig. 
§  81.*] 

2b  Appeal  and  Error  (§   113*)  —  Setting 

Aside  Dismissal— Review. 

Under  Code  1907,  §  2846,  as  amended  by 
Acts  1911,  p.  198,  authorizing  an  appeal  from 
an  order  or  judgment  refusing  or  granting  a 
new  trial,  an  appeal  will  not  he  from  an  order 
setting  aside  a  former  order  of  dismissal  for 
want  of  prosecution. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  758-785;  Dec.  Dig.  § 
113.*] 

3.  Appeal  and  Error  (f  870*)— Final  Judg- 
ment— Review  of  Order— Setting  Aside 
Dismissal. 

Where  the  court  sets  aside  an  order  of  dis- 
missal for  want  of  prosecution,  and  restores 
the  cause  to  the  docket  for  trial,  the  ruling  may 
be  reviewed  on  appeal  from  the  final  judgment 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  3451,  348T-3489,  3491- 
3512;  Dec.  Dig.  §  870.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  C.  B.  Smith,  Judge. 

Assumpsit  by  the  Ben  F.  Barbour  Plumb- 
ing &  Electric  Company  against  Fannie  Marx 
and  another.  There  was  a  judgment  dismiss- 
ing the  cause  for  want  of  prosecution,  which 
was  subsequently  set  aside  on  motion  of 
plaintiff,  and  defendants  appeal  Appeal 
dismissed. 

Z.  T.  Rudulph,  of  Birmingham,  for  ap- 
pellants. Thompson  &  Thompson  and  Guy 
M.  Thompson,  all  of  Birmingham,  for  appel- 
lee. 

PELHAM,  J.  [1]  The  distinction  between 
the  case  of  McLeod  v.  Shelby  Iron  Co.,  108 
Ala.  81,  19  South.  326,  cited  by  appellants, 
and  relied  upon  as  authority  for  reversing 
this  case,  and  the  instant  case,  is  that  in  the 
former  case  there  was  an  affidavit  on  file  be- 
fore the  trial  court  on  the  hearing  of  the  mo- 
tion for  a  new  trial  that  was  not  controverted, 
showing  that  the  counsel  in  that  case  "could 
have  been  present  at  the  court  when  the  case 
was  reached  if  he  had  availed  himself  of  the 
ordinary  and  usual  mode  of  travel,"  that 
he  failed  to  avail  himself  of  the  means  at 
hand;  and  it  was  held  that  this  dereliction 
to  duty  in  falling  to  use  ordinary  care  and 
due  diligence  in  being  present  at  tne  trial 
was  not  the  exercise  of  that  diligence  exact- 
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ed  by  the  law  at  the  hands  of  one  asking 
for  a  new  trial  based  on  the  ground  of  his 
absence  from  the  court  at  the  time  the  case 
was  tried  and  judgment  rendered  against  the 
party  represented  by  him.  In  the  case  under 
consideration  It  was  shown  to  the  court  on 
the  hearing  of  the  motion,  without  contradic- 
tion, that  counsel  was  unable  to  be  present 
because,  at  the  time  the  -case  was  called  for 
trial  and  dismissed,  he,  and  each  member  of 
the  firm,  was  actively  engaged  in  the  trial 
of  cases  in  other  courts  being  held  in  the  city 
of  Birmingham.  Upon  this  showing  being 
made,  and  the  court  being  further  apprised 
of  the  additional  fact  that  counsel  had  en- 
deavored to  have  the  court  informed  of  the 
situation  before  the  case  was  called  and  dis- 
missed, by  communication  through  the  clerk 
of  the  court,  and  upon  the  further  showing 
that  the  plaintiff  had  a  meritorious  cause 
of  action,  the  court,  in  the  exercise  of  a 
sound  discretion,  and  probably  not  unmindful 
of  the  fact  that  courts  should  not  favor  the 
dismissal  of  cases,  thereby  denying  to  the 
parties  litigant  the  right  to  adjudicate  their 
differences,  and  have  their  rights  passed  up- 
on In  the  courts,  granted  the  appellee's  mo- 
tion to  set  aside  the  former  order  of  dis- 
missal, and  restored  the  case  to  the  docket 
for  trial  on  its  merits. 

[2]  We  have  considered  the  question  un- 
dertaken by  appellant  to  be  presented,  and 
have  pointed  out  and  discussed  the  plain  dis- 
tinction and  difference  between  the  case  cited 
by  appellants  (McLeod  v.  Shelby  Iron  Co., 
supra)  and  the  case  under  consideration; 
but  In  our  opinion  the  language  of  the  stat- 
utes authorizing  an  appeal  from  an  order  or 
judgment  refusing  or  granting  a  new  trial 
cannot  be  made  to  apply  to  a  case  like  this, 
where  there  has  in  fact  been  no  trial  of  the 
cause,  but  only  an  order  of  dismissal  for 
want  of  prosecution,  which  was  subsequently 
set  aside  at  the  same  term  of  the  court,  and 
that  the  appeal  must  be  dismissed,  as  no 
appeal  lies  from  the  order  setting  aside  the 
former  order  of  dismissal  for  want  of  prose- 
cution. Code,  f  2846;  Acts  1911,  p.  198; 
Truss  v.  Birmingham,  etc.,  R.  R.  Co.,  96  Ala. 
316, 11  South.  454;  Haygood  v.  Tait,  126  Ala. 
264,  27  South.  842 ;  Ledbetter  &  Co.  v.  Vin- 
ton, 108  Ala.  644,  18  South.  692;  Western 
Ry.  of  Ala.  v.  Wallace,  170  Ala.  684,  54  South. 
533. 

[3]  The  order  restoring  the  case  to  the 
docket  may  or  may  not  result  in  a  Judgment 
against  the  defendant  on  the  merits,  and, 
even  if  so,  the  proper  time  to  review  such  a 
ruling  would  be  on  appeal  from  the  final 
judgment.  Roy  v.  L.  &  N.  R.  R.  Co.,  63  South. 
772.  Moreover,  the  order  granting  the  mo- 
tion, and  reinstating  the  case  to  the  docket, 
was  made  conditional  on  the  payment  by  the 
movent  (appellee)  of  certain  costs,  and  for 
aught  appearing  to  the  contrary,  as  shown 
by  the  transcript,  the  condition  precedent  to 


granting  the  motion  has  never  been  complied 
with,  and  the  original  judgment  remains  in- 
tact. 

Appeal  dismissed. 


ANGLE  v.  STATE. 
(Court  of  Appeals  of  Alabama.    Feb.  5,  1914.) 

1.  Indictment  and  Infobmation  (|  73*) — Re- 
pugnancy—Allegations as  to  Place. 

Under  Code  1907,  f  6770,  providing  that 
any  person  who,  while  drunk,  appears  in  any 
public  place  or  within  the  curtilage  of  any 
private  residence,  not  his  own.  where  other*  are 
present,  and  manifests  his  drunken  condition 
by  boisterous  or  indecent  conduct,  or  loud  and 
profane  discourse,  is  guilty  of  a  misdemeanor, 
the  curtilage  of  a  private  residence  may,  by  the 
use  to  which  it  is  put,  be  a  public  place;  and 
hence  there  is  no  repugnancy  between  the  aver- 
ments of  the  indictment  that  accused,  while  in- 
toxicated, appeared  in  a  public  place,  to  wit 
within  the  curtilage  of  the  private  residence  of 
another. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  IS  200,  201 ;  Dec. 
Dig.  8  73.*] 

2.  Witnesses  (I  251*)— Fixing  Date— Rea- 
sons foe  Recollection. 

In  a  prosecution  for  appearing  in  public 
while  intoxicated,  a  witness,  testifying  as  to  the 
date  of  the  occurrence,  may  fix  it  by  stating 
that  it  was  on  the  same  day  that  he  heard  the 
fight  was  on  between  accused  and  others. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  865;  Dec  Dig.  8  251.*] 

3.  CxnfXKAX,  Law  (I  798%*)  — Tbial  — Iw- 

8TBUCTI0N8  AS  TO  VERDICT. 

Where  an  indictment  contains  three  counts, 
the  court  is  not  required  to  instruct  the  jury  to 
find  a  verdict  of  not  guilty  as  to  one  or  all  of 
the  counts  separately ;  and  hence  the  denial  of 
a  general  charge  in  favor  of  accused  as  to  one 
count  is  properly  refused,  regardless  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ?§  1801,  1988;  Dec.  Dig.  8 
798%.'] 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty; Hugh  D.  Merrill,  Judge. 

Newt  Angle  was  convicted  of  appearing  in 
a  public  place  while  intoxicated,  and  he  ap- 
peals. Affirmed. 

The  indictment  charges  in  the  first  count 
that  Newt  Angle,  while  intoxicated  or  drunk, 
did  appear  in  a  public  place,  to  wit,  within 
the  curtilage  of  the  private  residence  of 
Marcellus  Payne,  where  one  or  more  persons 
were  present,  and  manifested  his  drunken 
condition  by  boisterous  and  indecent  con- 
duct, or  loud  and  profane  discourse.  The 
second  count  charges  the  entering  Into  or 
going  sufficiently  near  to  the  dwelling  house 
of  Marcellus  Payne,  and  in  the  presence  or 
within  the  hearing  of  the  family,  or  a  mem- 
ber of  the  family  of  the  occupant  thereof, 
made  use  of  abusive,  insulting,  or  obscene 
language.  The  third  count  charges  use  of 
abusive,  insulting,  or  obscene  language  in 
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the  presence  of  a  female.  The  demurrers 
were  that  the  first  count  states  no  offense, 
and  that  Its  averments  are  repugnant,  in 
that  it  alleges  that  it  was  both  a  private  and 
a  public  place.  Charge  1  was  the  affirmative 
charge  as  to  the  first  count 

S.  W.  Tate,  of  Annlston,  for  appellant  R. 
C.  Brickell,  Atty.'Gen.,  for  the  State. 

WALKER,  P.  J.  [1]  The  first  count  of 
the  indictment,  in  averring  that  the  alleged 
misconduct  of  the  defendant  was  "in  a  public 
place,  to  wit  within  the  curtilage  of  the 
private  residence  of  Marcellus  Payne,  where 
one  or  more  persons  were  present"  imported 
that  the  place  specified  was,  at  the  time 
referred  to,  a  public  one.  A  place  within  the 
curtilage  of  a  private  residence  may,  by  the 
use  to  which  it  is  put  be  made  a  public  one, 
within  the  meaning  of  the  statute  (Code,  § 
6770),  which  makes  it  an  offense  for  any 
person,  while  intoxicated  or  drunk,  to  ap- 
pear in  a  public  place  where  one  or  more 
persons  are  present  and  manifest  a  drunken 
condition  by  boisterous  or  indecent  conduct, 
or  loud  and  profane  discourse.  We  are  not 
of  opinion  that  the  court  was  in  error  In 
overruling  the  demurrer  to  this  count  of  the 
indictment  There  was  no  repugnancy  in  its 
averments  as  to  the  place  of  the  alleged  mis- 
conduct 

12]  It  waa  not  reversible  error  to  permit 
the  witness  Campbell  to  fix  the  date  of  the 
occurrence  about  which  he  testified  by  stat- 
ing that  it  was  the  same  day  he  heard  the 
fight  waa  The  evidence,  without  conflict 
was  to  the  effect  that  there  was  a  fight  at 
the  residence  of  Marcellous  Payne  between 
him  and  one  or  both  of  the  persons  with 
whom  the  witness  stated  that  he  saw  the  de- 
fendant coming  "from  towards  where  Marcel- 
lus Payne  lived. ,:  It  was  not  sought  to  prove 
by  this  witness  anything  except  facts  which" 
came  under  his  personal  observation.  The 
rule  against  hearsay  testimony  was  not  vio- 
lated by  the  witness  fixing  the  date  of  the 
occurrence  about  which  he  testified  by  a  ref- 
erence to  the  time  of  his  hearing  of  some- 
thing else,  as  to  the  happening  of  which 
there  was  other  evidence  which  was  undis- 
puted. 

[3]  As  the  trial  was  on  an  indictment  con- 
taining three  counts,  the  court  was  not  re- 
quired to  instruct  the  jury  to  find  a  verdict 
of  not  guilty  as  to  one  or  all  of  the  counts 
separately.  Whether  the  evidence  was  or 
was  not  such  as  to  warrant  an  instruction 
that  if  the  Jury  believed  it  they  should  not 
return  a  verdict  of  guilty  under  the  first 
count  it  was  not  error  for  the  court  to  re- 
fuse to  give  written  charge  1,  requested  by 
the  defendant  Kress  v.  Lawrence,  158  Ala. 
652,  47  South.  574;  Bessemer  Liquor  Co.  v. 
Tillman,  139  Ala.  462,  36  South.  40;  Dorsey 
v.  State,  134  Ala.  553,  33  South.  350. 

Affirmed. 


ROBERTSON    v.    DISTRICT  GRAND 
LODGE  NO.  23. 
(Court  of  Appeals  of  Alabama.   Feb.  12,  1914.) 

1-  IN8UBANCE  (f  792*) — AOJUSTMENT  Of  LOSS 

—Release  fbom  Liability. 

Where  a  fraternal  benefit  society  by  reason 
of  litigation  between  different  factions  had  not 
sufficient  funds  to  meet  its  obligations,  an  agree- 
ment between  it  and  the  beneficiary  under  a  cer- 
tificate, whereby  the  certificate  was  surrendered 
and  canceled,  the  society  was  released  and  dis- 
charged of  liability  thereon,  a  partial  payment 
was  made,  and  the  time  of  paying  the  balance 
due  was  extended,  was  not  without  considration. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  1966;  Dec  Dig.  §  792.*] 

2.  Insurance   (|  818*)— Payment— Release 
ob  discharge  fbom  liability. 

Under  Code  1907,  f  3973,  providing  that 
all  discharges  in  writing  of  a  debt  of  record 
must  have  effect  according  to  the  intent  of  the 
parties,  and  section  3974,  providing  that  all  set- 
tlements in  writing  in  good  faith  for  the  compo- 
sition of  debts  must  be  taken  as  evidence  and 
held  to  operate  according  to  the  intention  of 
the  parties,  though  no  release  under  seal  is  giv- 
en, and  no  new  consideration  has  passed,  in  an 
action  on  a  benefit  insurance  certificate  a  new 
contract  by  which  the  certificate  was  discharged 
and  satisfied  was  admissible  in  evidence,  though 
there  was  no  new  consideration ;  it  then  being  a 
question  for  the  court  or  jury  as  to  its  sufficien- 
cy to  bar  the  action. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |i  2003-2005;  Dec.  Dig.  §  818.*] 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  H.  EL  Robertson,  as  adminis- 
trator, against  District  Grand  Lodge  No.  23. 
Demurrers  to  certain  pleas  were  overruled^ 
whereupon  plaintiff  took  a  nonsuit  and  ap- 
peals. Affirmed. 

Jere  C.  King,  of  Birmingham,  for  appel- 
lant C.  B.  Powell,  of  Birmingham,  for  ap- 
pellee. 

PELHAM,  J.  The  suit  brought  in  the 
court  below  sought  a  recovery  on  a  benefit 
certificate  issued  by  the  appellee,  a  fraternal 
benefit  society  under  the  act  approved  April 
24,  1911,  for  the  regulation  and  control  of 
fraternal  benefit  societies.  Acts  1911,  p.  700 
et  seq.  The  certificate  sued  on  was  origi- 
nally issued  to  one  James  Rittenhouse,  and 
Estella  Rittenhouse  (afterwards  Tompkins) 
was  named  as  the  beneficiary.  After  the 
death  of  James  Rittenhouse,  Estella  Tomp- 
kins brought  suit  on  the  certificate  as  the 
beneficiary,  but  died  pending  suit  and  a 
revivor  was  had  In  the  name  of  the  appel- 
lant as  administrator. 

As  a  defense  to  the  suit  the  appellee,  as 
defendant  In  the  trial  court,  set  up  matters 
and  things  in  bar  of  a  recovery  on  the  cer- 
tificate by  special  pleas  numbered  2,  3,  and  4, 
to  which  demurrers  were  interposed  that 
were  overruled  by  the  court  whereupon  the 
appellant  took  a  nonsuit  on  account  of  such 
adverse  rulings  of  the  court  and  assigns 
these  rulings  of  the  court  on  the  demurrers 
as  error  on  this  appeal. 
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i1]  The  defense  set  up  In  the  special  pleas 
Nos.  2,  3,  and  4,  In  effect,  is  that,  after  the 
payment  of  $50  by  appellee  to  appellant  on 
the  benefit  certificate,  the  appellant  entered 
into  a  new  contract  with  the  appellee  called 
a  "trust  voucher"  or  "trust  certificate,"  and 
received  from  the  appellee  a  payment  of  $10 
thereon,  whereby  and  under  the  terms  of 
which  new  contract  the  appellant,  as  the 
beneficiary  of  said  original  benefit  certificate, 
agreed,  among  other  things,  to  surrender  and 
cancel  the  benefit  certificate  sued  on  and  re- 
lease and  discharge  the  appellee  from  all 
obligation  or  liability  thereon.  The  trust 
voucher  or  certificate  and  accompanying  re- 
ceipt for  the  $10  embodying  the  conditions 
of  the  new  contract  are  set  out  in  full  in  the 
special  pleas,  together  with  facts  showing 
that  the  reason  for  making  this  new  contract 
grew  out  of  factional  differences  resulting  in 
litigation  in  the  association,  leaving  in  doubt 
which  one  of  the  factions  constituted  the 
legal  organization  authorized  to  collect  dues 
from  its  members,  thereby  rendering  uncer- 
tain what  members  were  in  good  standing 
and  entitled  to  participate  and  receive  bene- 
fits, etc.,  and  what  members  had  forfeited 
their  rights  under  the  benefit  certificates. 
Upon  a  settlement  being  arrived  at  and  the 
two  factions  again  united,  the  funds  In  the 
treasury  of  the  association  were  not  suffi- 
cient to  meet  its  obligations,  and  this  new 
contract  with  the  "trust  voucher"  or  "trust 
certificate"  feature  was  devised  and  put  in- 
to operation  by  the  association  as  a  means  of 
'settling,  or  endeavoring  to  meet  as  far  as 
practicable  with  the  funds  on  hand,  the 
obligations  due  to  beneficiaries,  and  extend 
the  time  of  payments,  as  provided  under  the 
prior  contract,  as  evidenced  by  the  origi- 
nal certificate,  until  such  times  as  collec- 
tions could  be  made  in  the  dues  and  assess- 
ments of  members  that  would  be  sufficient 
to  meet  the  Indebtednesses  accruing  under 
benefit  certificates  issued  by  the  association. 

[2]  It  is  urged  that  the  new  contract  set 
up  in  the  special  pleas  was  subject  to  the 
demurrers  interposed,  on  the  ground  that 
it  was  without  consideration.  We  have  care- 
fully read  these  special  pleas  with  this  criti- 
cism of  them  in  mind,  but  cannot  agree  with 
that  view.  Besides,  the  release,  discharge, 
or  satisfaction  of  the  obligation  created  by 
the  terms  of  the  contract  that  is  set  up  as  a 
defense  in  these  special  pleas  must  have 
effect,  under  section  3973  of  the  Code,  "ac- 
cording to  the  intention  of  the  parties  there- 
to," and  was  admissible  in  evidence  for  the 
purpose  of  the  court  and  Jury  giving  to  it 
operation  and  effect  according  to  the  inten- 
tion of  the  parties,  although  no  new  consid- 
eration had  passed.  Code,  §  3974.  Upon  the 
release  or  trust  certificate  being  so  consid- 
ered when  put  in  evidence  on  the  trial,  It  then 
became  a  question  for  the  court  or  jury  to 
pass  upon  Its  sufficiency  to  constitute  a  bar 


to  the  action  on  the  benefit  certificate.  And 
as  we  have  said,  aside  from  this,  the  facts 
set  up  in  the  special  pleas  show  a  benefit  ac- 
cruing to  the  appellant  for  entering  into  the 
second  contract,  and  a  sufficient  considera- 
tion to  support  it 

It  follows  that  it  1b  our  conclusion  the 
court  was  not  In  error  in  overruling  the  de- 
murrers to  the  pleas.  Affirmed. 


THAMES  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  10, 1914.) 

1.  Witnesses  (J  360*)— Redirect  Examina- 
tion. 

Where  accused  showed  on  cross-examina- 
tion of  a  state's  witness  that  he  had  pleaded 
guilty  to  chicken  theft,  the  state  could  show 
on  redirect  examination  the  circumstances  con- 
nected with  such  charge. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  gf  1165, 1166;  Dec  Dig.  §  360.»] 

2.  Intoxicating  Liquors  (§  223*)— Prose- 
cution—Admission  of  Evidence. 

Where  the  indictment,  in  a  prosecution  for 
violating  the  prohibition  law,  charged  in  one 
count  a  "sale,"  and  in  another  that  accused  sold, 
offered  for  sale,  or  otherwise  disposed  of  intox- 
icants, evidence  of  both  offenses  was  admissi- 
ble. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  263-274;   Dec  Dig.  § 

Appeal  from  Circuit  Court,  Coffee  County ; 
H.  A.  Pearce,  Judge. 

Joseph  E.  Thames  was  convicted  of  violat- 
ing the  prohibition  law,  and  appeals.  Af- 
firmed. 

R.  H.  Arrlngton,  of  Enterprise,  and  H.  L. 
Martin,  of  Ozark,  for  appellant  R.  C.  Brick- 
ell,  Atty.  Gen.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  the  State 

PELHAM,  J.  [1,2]  The  defendant  on 
the  cross-examination  of  the  state's  wit- 
ness Simmons,  brought  out  the  fact  that 
the  witness  had  been  convicted  of,  or  had 
pleaded  guilty  to,  a  charge  of  stealing 
chickens.  This  opened  the  doors  to  the  state 
on  redirect  examination  to  go  into  this  mat- 
ter and  show  the  circumstances  connected 
with  it  Wall  v.  State,  2  Ala.  App.  157,  56 
South.  57;  Williams  v.  State,  103  Ala.  33, 
15  South.  662.  Even  if  it  could  be  said  that 
some  of  the  details  pertaining  to  the  matter 
that  were  elicited  went  beyond  the  rule,  and 
were  not  circumstances  connected  with  the 
transaction  injected  by  the  defendant  but 
consisted  of  entirely  new  matter  not  in  the 
nature  of  correcting,  explaining,  or  rebutting 
the  inferences  that  might  be  drawn  from  the 
matter  brought  out  by  the  defendant  on 
cross-examination,  still  the  evidence  elicited 
would  not  be  inadmissible  for  the  reason 
assigned  by  counsel  for  defendant  in  brief. 
The  point  made  is  that  the  circumstances 
brought  out  in  this  connection  had  no  tend- 
ency to  prove  the  issue  of  the  defendant's 
guilt,  because  the  state  had  previously  In- 
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troduced  evidence  snowing  one  direct,  posi- 
tive act  which  In  Itself  constituted  the  crime 
charged,  and  that  other  testimony  of  circum- 
stances showing  the  defendant's  illegal  con- 
nection with  prohibited  liquors  at  a  different 
time  was  not  admissible.  If  the  indictment 
contained  but  one  count  charging  only  the 
tale  of  prohibited  liquors,  there  would  be 
some  force  in  this  argument;  but  the  indict- 
ment set  out  in  the  record,  upon  which  the 
defendant  was  on  trial,  Is  shown  to  contain 
two  counts,  one  charging  a  sale,  and  the 
other  that  the  defendant  sold,  offered  for 
sale,  kept  for  sale,  or  otherwise  disposed  of 
prohibited  liquors.  The  indictment  charg- 
ing more  than  a  single  offense,  evidence  of 
the  other  offenses  charged  was  clearly  ad- 
missible. Allison  v.  State,  1  Ala.  App.  206, 
65  Sooth.  453;  Loudermllk  v.  State,  4  Ala. 
App.  167,  58  South.  180;  Shivers  v.  State,  7 
Ala.  App.  110,  61  South.  467. 

The  evidence  was  in  conflict,  and  justified 
a  submission  of  the  case  to  the  jury,  and 
there  was  therefore  no  error  in  refusing  the 
general  charge  requested  by  the  defendant. 

No  error  being  presented,  an  affirmance 
must  follow. 

Affirmed. 


J.  T.  CAMP  TRANSFER  &  WAREHOUSE 

CO.  v.  BONHAM. 
(Court  of  Appeals  of  Alabama.    Feb.  5,  1914.) 
L  Warehousemen   (§  34*)  —  Conversion  — 
Pleading. 

An  allegation  that  goods  belonging  to 
plaintiff  and  stored  with  or  kept  by  defendant 
for  hire  were  by  the  latter  wrongfully  sold  or 
otherwise  disposed  of  sufficiently  shows  an  ac- 
tionable conversion. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men!, Cent.  Dig.  §§  71-85 ;  Dec  Dig.  8  34.*] 

2.  Appeal  and  Ekbob  (|  1040*)— Harmless 
Error — Demurrer. 

Overruling  demurrer  to  pleas,  the  defense 
in  which  could  be  proved  under  the  general  de- 
nial, is  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  4089-4105;  Dec  Dig.  fi 
1040»] 

3.  Trover  and  Conversion  (f  84*)— Issues- 
Plea  of  Not  Guilty. 

In  trover,  a  plea  of  not  guilty  puts  in  is- 
sue every  matter  which  might  be  pleaded  in 
bar,  except  a  release 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  88  207-214 ;  Dec  Dig.  8 
34.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  C.  B.  Smith,.  Judge. 

Action  by  Ida  Bonham  against  the  J.  T. 
Camp  Transfer  &  Warehouse  Company  for 
damages  for  conversion.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

The  third  count  Is  as  follows:  "Plaintiff 
claims  of  defendant  $1,000  as  damages,  for 
that  heretofore,  to  wit,  on  or  about  the  10th 
day  of  February,  1911,  defendant  was  en- 
gaged in  the  business  of  keeping  or  storing 
goods,  wares,  or  merchandise  for  hire  in  the 


city  of  Birmingham,  and  on  or  about  said  day 
undertook  to  store  and  keep  for  plaintiff  the 
following  described  articles:  [Here  follows 
descriptive  list  of  household  furniture  and 
goods.]  Plaintiff  avers  that  on  or  about 
January  11,  1912,  defendant  wrongfully  sold 
or  otherwise  wrongfully  disposed  of  the  afore- 
mentioned goods,  wares,  merchandise  without 
any  kind  or  character  of  notice  to  plaintiff, 
and  she  avers  that,  at  the  time  of  such  sale 
or  disposal,  said  goods  belonged  to  her." 

The  pleas  allege,  In  effect,  that  the  goods 
were  stored  for  hire,  and  that  plaintiff  had 
refused  or  failed  to  pay  or  tender  the  sum 
due  and  owing  as  storage  on  and  for  the  pro- 
tection and  care  of  said  goods,  and  that  the 
goods  were  sold  to  cover  the  amount  of  the 
storage  due  thereon. 

W.  T.  Hill,  of  Birmingham,  for  appellant 
F.  D.  Nabers  and  Arthur  L.  Brown,  both  of 
Birmingham,  for  appellee. 

WALKER,  P.  J.  [1]  It  is  contended  in  the 
brief  of  the  counsel  for  the  appellant  that 
count  3  of  the  complaint  was  subject  to  de- 
murrer on  the  grounds  suggesting  its  failure 
to  show  a  conversion  of  the  plaintiff's  prop- 
erty by  the  defendant  The  allegations  of  that 
count  to  the  effect  that  specified  goods  be- 
longing to  the  plaintiff  and  stored  with  or 
kept  by  the  defendant  for  hire  were  by  the 
latter  wrongfully  sold  or  otherwise  disposed 
of  sufficiently  show  that  the  defendant  com- 
mitted an  actionable  conversion  by  depriving 
the  plaintiff  of  her  personal  property  by  an 
unauthorized  disposition  of  it  May  v. 
O'Neal,  125  Ala.  620,  28  South.  12;  Baker  v. 
Hutchinson,  147  Ala.  636,  41  South.  809; 
Berwick  v.  Rackley,  46  Ala.  402;  38  Cyc. 
2026.  Count  4  is,  if  possible,  even  less  sub- 
ject to  the  criticism  of  it  which  is  made  in 
argument 

[2,  3]  The  appellant  could  not  have  been 
prejudiced  by  the  overruling  of  the  demur- 
rers to  special  pleas,  5,  7,  and  8,  as  any  prop- 
er matter  of  defense  set  up  in  those  pleas 
could  have  been  proved  under  the  plea  of  the 
general  issue.  "In  trover,  not  guilty  puts  In 
issue  every  matter  which  might  be  pleaded  In 
bar,  except  a  release."  Stamps  v.  Thomas,  7 
Ala.  App.  622,  62  South.  314 ;  Ryan  v.  Young; 
147  Ala.  660,  41  South.  954 ;  Barrett  v.  City 
of  Mobile,  129  Ala.  179,  30  South.  36,  87  Am. 
St.  Rep.  54. 

Affirmed. 


HOLLAND  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Feb.  12,  1914.) 

Criminal  Law    (8   1086*)— Record— Judg- 
ment of  Conviction. 

Where  the  record  shows  no  rinding  of  guilt 
by  the  jury,  no  judgment  of  guilt  or  sentence  by 
the  court  and  consequently  no  judgment  of  con- 
viction, the  appeal  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  5§  2736-2769,  2770,  2772,  2794; 
Dec.  Dig.  8  1086.*] 
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Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; M.  Sollle,  Judge. 

Will  Holland  was  convicted  of  crime,  and 
he  appeals.  Appeal  dismissed. 

Winn  &  Winn,  of  Clayton,  for  appellant 
R.  C.  BrlckeU,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  The  transcript  in  this  case 
shows  only  an  organization  of  the  trial  court, 
an  Indictment  for  arson  In  the  second  de- 
gree, a  bill  of  exceptions,  and  the  clerk's 
certificate  of  appeal.  The  record  shows  no 
finding  of  guilt  by  the  jury,  no  judgment  of 
guilt  or  sentence  by  the  court,  and  conse- 
quently no  judgment  of  conviction  that  will 
support  an  appeal,  and  a  dismissal  must  nec- 
essarily follow.  Perry  v.  State,  4  Ala.  App. 
70,  59  South.  230,  and  cases  there  cited; 
Palmer  v.  State,  168  Ala.  124,  53  South.  283. 

Appeal  dismissed. 


ALABAMA  TERMINAL  R.  CO.  t.  CRAW- 
FORD. 

(Court  of  Appeals  of  Alabama.   Feb.  5,  1914.) 

1.  Municipal  Corporations  (f  671*)— Pri- 
vate Nuisance—  Special  Damage. 

Where  a  railroad  company  erected  struc- 
tures through  the  block  of  which  plaintiff's  res- 
idence is  a  part,  and  across  the  street  upon 
which  it  abuts  in  such  proximity  as  to  render 
the  residence  less  desirable  and  to  cut  off  light 
and  air,  there  is  such  a  special  injury  to  plain- 
tiff's property  as  to  .entitle  him  to  recover  dam- 
ages; his  injury  being  different  in  kind  from 
that  suffered  by  the  general  public. 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  81  1447-1450;  Dec. 
Dig.  |  671?] 

2.  Municipal  Corporations  (8  671*)— Struc- 
tures in  Streets— Rights  of  Abutting 
Owner. 

Where  a  railroad  company  erected  a  struc- 
ture across  the  street  on  which  plaintiff's  prop- 
erty abutted,  plaintiff  is  entitled  to  recover  the 
special  damages  resulting  to  his  property,  even 
though  the  company  had  acquired  the  right  to 
make  use  of  the  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  88  1447-1450;  Dec. 
Dig.  §  07L*j 

Appeal  from  City  Court  of  Bessemer ;  J.  C 
B.  Gwin,  Judge. 

Action  by  J.  T.  Crawford  against  the  Ala- 
bama Terminal  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Tillman,  Bradley  &  Morrow  and  E.  L.  All, 
all  of  Birmingham,  and  T.  T.  Huey,  of  Besse- 
mer, for  appellant.  Estes,  Jones  &  Welch,  of 
Bessemer,  for  appellee. 

WALKER,  P.  J.  [1]  Each  of  the  counts  of 
the  complaint  as  amended  contains  averments 
to  the  effect  that  described  structures  erected 
by  the  defendant  through  the  block  of  which 
plaintiff's  residence  lot  is  a  part,  and  across 
a  street  upon  which  that  lot  abuts,  and  in 
proximity  thereto,  interfere  with  the  means 


of  access  to  the  lot,  render  it  less  desirable 
as  a  place  of  residence,  cut  off  the  view  and 
light  and  air  from  it,  and  in  other  specified 
ways  render  that  lot  and  the  residence  on  it 
leas  desirable  and  lees  valuable.  We  think 
that  each  of  the  counts  discloses  that  such  an 
injury  was  caused  to  the  plaintiff's  property 
by  Che  structures  mentioned  as  to  entitle  him 
to  maintain  an  action  at  law  to  recover  dam- 
ages therefor.  Highland  Avenue  ft  Belt  R. 
Co.  v.  Matthews,  99  Ala.  24,  10  South.  267. 
14  L.  R.  A.  462  ;  Birmingham  Ry.,  L.  &  P. 
Co.  v.  Moran,  151  Ala.  187,  44  South.  152,  125 
Am.  St  Rep.  21 ;  Mobile  &  Montgomery  Ry. 
Co.  v.  Alabama  Midland  Ry.  Co.,  116  Ala. 
51,  61,  23  South.  57.  The  averments  show 
that  the  structures  mentioned  caused  special 
damage  to  the  plaintiff  by  Injuring  his  prop- 
erty and  depreciating  the  value  of  it,  differ- 
ent In  kind  from  that  suffered  by  the  general 
public  in  consequence  of  the  obstruction  of 
the  highway.  21  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  714.  . 

[2]  Whether  or  not  the  defendant  bad  ac- 
quired the  right  to  make  use  of  the  street 
and  of  the  land  upon  which  the  structures 
were  erected,  it  was  liable  to  the  plaintiff  for 
special  damage  to  his  property  thereby  caus- 
ed. Neither  of  the  counts  has  the  faults 
which  are  imputed  to  it  in  the  argument 
made  in  support  of  the  contention  that  the 
demurrer  to  It  should  have  been  sustained. 
No  other  question  la  presented  for  review. 

Affirmed. 


FKUITTICHER  v.  EBERSOLE. 
(Court  of  Appeals  of  Alabama.    Feb.  5,  1914.) 

1.  Appeal  and  Error  (8  664*)— Record  on 
Appeai/— Conclusiveness. 

Where,  on  appeal  in  garnishment,  the  con- 
ditional judgment,  regular  in  form,  recites  that 
the  garnishee  has  not  answered  as  required  by 
law,  such  recital  must  prevail  over  any  infer- 
ence to  the  contrary  from  an  answer  set  out  in 
the  transcript,  which  is  not  made  part  of  the 
record  by  bill  of  exceptions,  or  by  any  reference 
contained  in  the  judgment  entry. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8§  2856-2859;  Dec  Dig.  8 
664.*] 

2.  Garnishment  (8  179*)— Failure  to  An- 
swer—Conditional  Judgment. 

Under  Code  1907,  8  4324,  relating  to  con- 
ditional judgments  in  garnishment,  a  condition- 
al judgment  followed  by  service  of  scire  facias 
on  garnishee  and  final  judgment  is  the  proper 
proceeding  on  failure  of  the  garnishee  to  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Garnishment. 
Cent  Dig.  81  335-350;    Dec  Dig.  8  179.*] 

Appeal  from  City  Court  of  Birmingham ; 
C.  C.  Nesmith,  Judge. 

Garnishment  proceedings  by  C.  D.  Ebersole 
on  a  judgment  against  the  Standard  Grocery 
Company  against  W.  H.  Fruitticher  as  gar- 
nishee. From  a  judgment  against  the  gar- 
nishee on  failure  to  answer,  he  appeals.  Af- 
firmed. 
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Haley  &  Haley  and  T.  M.  Bradley,  Jr.,  all 
of  Birmingham,  for  appellant.  Harsh,  Bed- 
do  w  &  Fitts,  of  Birmingham,  for  appellee. 

PELHAM,  J.  The  transcript  shows  a  writ 
of  garnishment  duly  and  regularly  issued 
oat  of  the  city  court  of  Birmingham  and  di- 
rected to  the  appellant  and  others,  at  the  In- 
stance of  the  appellee,  on  a  judgment  against 
the  Standard  Grocery  Company  and  In  favor 
of  the  appellee,  on  the  12th  day  of  July, 
1910.  Set  out  in  the  transcript,  also,  is  an 
answer  made  by  the  appellant,  filed  on  August 
8, 1910,  In  the  usual  form,  denying  indebted- 
ness to  the  defendant  in  judgment,  the  Stand- 
ard Grocery  Company.  The  judgment  in  the 
record  entry  shows  a  conditional  judgment  to 
have  been  rendered  against  the  appellant,  as 
garnishee,  on  February  12,  1912,  for  failure 
to  answer  the  writ  of  garnishment  served  on 
him,  upon  which  a  scire  facias  Issued  on  the 
19th  day  of  March,  1912,  which  was  served 
on  the  appellant  on  the  23d  day  of  March, 
1912,  requiring  him  under  the  practice  act 
regulating  procedure  in  said  court  to  appear 
within  30  days  and  show  cause  why  the  con- 
ditional judgment  should  not  be  made  final. 
The  judgment  entry  of  April  23,  1912,  shows 
that  on  motion  of  the  appellee  the  judgment 
nisi  rendered  against  the  appellant  on  Feb- 
ruary 12,  1912,  was  made  final. 

[1]  The  transcript  contains  no  bill  of  ex- 
ceptions, and  the  conditional  judgment  re- 
cites that  the  appellant  (and  those  jointly 
garnlsheed)  had  failed  to  answer  as  required 
by  law.  This  judgment  Is  regular  and  in  due 
form.  Its  recitals  that  the  appellant  had 
not  answered  the  writ  of  garnishment  as  re- 
quired by  law  must  prevail  over  any  infer- 
ence to  the  contrary  afforded  by  an  answer 
set  out  in  the  transcript  that  la  not  made  a 
part  of  the  record  by  a  bill  of  exceptions  or 
by  any  reference  contained  in  the  judgment 
entry.  Decatur,  etc.,  By.  Co.  v.  Crass,  97  Ala. 
519,  12  South.  43. 

[2]  The  record  shows  regular  continuances 
from  term  to  term  until  the  term  at  which 
final  judgment  was  rendered,  and  there  is  no 
merit  in  the  suggestion  that  there  had  been  a 
discontinuance  of  .the  proceedings.  The  cor- 
rected transcript  also  shows  service  of  the 
scire  facias  on  the  appellant  on  March  23, 
1912,  and  final  judgment  was  not  rendered 
until  30  days  thereafter,  on,  to  wit,  April  23, 
1912.  Conditional  judgment  followed  by  scire 
facias  and  final  judgment  is  the  proper  pro- 
ceeding upon  failure  of  a  garnishee  to  answer. 
Code,  |  4324;  Sun  Insurance  Co.  v.  Doster- 
Northlngton  Drug  Co.,  164  Ala.  572,  51  South. 
414. 

The  court  cannot  be  put  in  error  for  render- 
ing the  judgments  set  out  in  the  transcript, 
and  made  the  basis  of  the  assignments  of  er- 
ror, for  anything  appearing  in  the  record,  and 
an  affirmance  must  follow. 

Affirmed. 


McCABLEY  STATE. 
(Court  of  Appeals  of  Alabama.  Feb.  12,  1914.) 

Criminal  Law  (f  1182*)— Appeal— Necessity 

or  Bill  of  Exceptions. 

Where  no  bill  of  exceptions  is  filed,  if  the 
proceedings  shown  by  the  record  proper  ap- 
pear to  be  regular  and  according  to  law,  the 
judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 

H82'*]3ent'  Wf'  M  8203-3214 '»    Dec-  Di«-  * 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County ;  Thomas  W.  Wert,  Judge. 

Gilbert  B,  McCarley  was  convicted  of  brib- 
ery, and  he  appeals.  Affirmed. 

B,  C.  Brlckell,  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  defendant  was  convicted 
in  the  lower  court  of  the  offense  of  bribery 
on  January  27,  1913,  and  prayed  an  appeal 
on  the  same  day.  The  case  was  docketed 
here  on  certificate  May  22,  1913,  and  a  regu- 
lar transcript  filed  January  2,  1914,  and  a 
submission  had  on  February  5,  1914.  There 
is  no  bill  of  exceptions  and  no  brief  filed. 
The  proceedings  shown  by  the  record  prop- 
er appear  to  be  regular  and  according  to  law. 
The  judgment  appealed  from  is  ordered  af- 
firmed. 

Affirmed. 


TENNESSEE  COAX,  IBON  &  R,  CO.  v. 
PEBBT. 

(Court  of  Appeals  of  Alabama.  Feb.  10,  1914.) 

L  Estoppel  (8,87*)— Estoppel  bt  Conduct. 

One  asserting  an  estoppel  by  conduct  or 
representations  must  have  acted  or  failed  to 
act  in  reliance  thereon. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  230-234;  Dec  Dig.  |  87.*] 

2.  Appeal  and  Bebob  (5  537*)— Bill  of  Ex- 
ceptions—Failube  to  Sion— Effect. 
If  the  bill  of  exceptions  was  not  signed 
by  the  judge  within  90  days  after  judgment  en- 
try, as  required  by  Code  1907,  §  3019,  it  must 
be  stricken,  notwithstanding  that  it  was  kept 
open  by  the  judge,  at  the  request  of  appellee's 
counsel,  to  enable  appellee  to  insert  a  copy  of 
the  oral  charge;  that  being  a  matter  between 
the  judge  and  appellee's  counsel  in  which  ap- 
pellant was  not  concerned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  2404,  2405;  Dec.  Dig.  § 
537.*] 

Appeal  from  City  Court  of  Bessemer;  J. 
C.  B.  Gwin,  Judge. 

Action  by  Henry  Perry  against  the  Tennes- 
see Coal,  Iron  &  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Percy,  Benners  &  Burr,  of  Birmingham,  for 
appellant  Estes,  Jones  St  Welch,  of  Bessem- 
er, for  appellee. 

PELHAM,  J.  'This  case  is  submitted  on  a 
motion  to  strike  the  bill  of  exceptions  and  on 
the  merits.    The  proof  offered  in  support  of 
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the  motion  to  strike  shows  that  the  bill  was 
presented  to  the  trial  Judge  on  the  13th  day 
of  May,  1913,  within  the  time  required  by 
law  (i.  e.,  within  90  days  from  the  day  on 
which  the  judgment  was  entered  on  February 
18,  1913),  and  that  the  Judge  made  an  in- 
dorsement thereon,  as  required  by  statute 
(Code,  §  3019),  showing  that  the  bill  was  pre- 
sented to  him  on  that  date.  The  proof  fur- 
ther shows,  however,  that  while  the  bill  pur- 
ports to  have  been  signed  on  August  5,  1913 
(within  90  days  from  the  date  of  presenta- 
tion, as  required  by  law),  it  does  not  bear 
the  true  date  of  signing,  and  was  not  in  fact 
signed  by  the  trial  judge  within  90  days  after 
the  date  of  presentation,  but  was  signed  by 
him  after  the  expiration  of  the  90  days  al- 
lowed, on,  to  wit,  August  25,  1913. 

The  appellant  insists  that  even  though  it 
should  be  conceded  that  the  facts  are  as 
above  stated,  and  that  the  bill  of  exceptions 
was  not  in  fact  signed  within  the  time  after 
presentation  provided  by  statute,  neverthe- 
less it  should  not  be  stricken  on  this  account 
This  contention  is  based  on  the  idea  that  the 
failure  of  the  judge  to  sign  the  bill  within 
the  time  allowed  was  attributable  to  no  fault 
on  the  part  of  the  appellant  or  its  counsel, 
but  was  due  to  the  judge  having  been  induc- 
ed by  counsel  for  appellee  to  delay  signing 
the  bill  until  the  time  allowed  by  law  had 
expired,  and  that  therefore  the  appellee  ought 
not  to  be  heard  to  say  that  the  bill  was  not 
signed  within  the  time. 

It  is  shown,  by  the  proof  offered  pro  and 
con  on  the  motion  in  this  connection,  that 
after  the  bill  was  presented  to  the  judge  on 
May  13,  1913,  it  was  withdrawn  for  consider- 
ation by  counsel  for  the  appellee  and  appel- 
lant, and  after  the  bill  had  been  considered 
by  counsel,  and  they  had  agreed  on  certain 
changes  or  alterations  being  made  in  the 
bill  as  originally  presented,  counsel  for  appel- 
lant returned  it  to  the  judge  on  August  1, 
1913,  with  these  agreed  changes  incorporated. 
At  the  time  the  bill  was  returned  to  the  judge 
with  the  corrections  made  In  it  as  agreed 
upon  by  both  parties,  it  did  not  contain  the 
charge  of  the  court  given  orally  on  the  trial, 
but  it  was  understood  and  agreed  between 
the  parties  that  said  charge  should  be  tran- 
scribed from  the  stenographer's  notes  and  in- 
corporated in  the  bill  of  exceptions.  Why 
this  was  not  done  within  the  time  allowed 
for  signing  the  bill  after  presentation  does 
not  clearly  appear,  but  it  seems  that  some 
controversy  arose  over  who  should  pay  for 
having  a  transcript  of  the  oral  charge  made. 
Anyway,  it  is  shown  that  the  Judge  retained 
the  bill  in  his  possession  under  these  circum- 
stances without  having  signed  it  until  the 
time  allowed  by  law  for  signing  it  had  ex- 
pired, and  "a  few  days"  after  the  17th  of 
August,  1913,  turned  the  bill  over,  unsigned, 
to  appellee's  counsel  for  the  purpose  of  hav- 
ing inserted  in  it  the  transcript  of  the  oral 
charge  that  had  been  procured  by  appellee's 


counsel.  This  was  done,  and  the  bill  return- 
ed by  appellee's  counsel  to  the  judge  after 
August  19,  1913,  and  the  judge  filed  it  with 
the  clerk  of  the  court  on  August  25,  1913, 
dated,  as  having  been  signed  by  him  as  of 
August  5,  1913,  but  In  the  clerk's  affidavit 
is  the  following  statement  that  is  not  con- 
troverted by  anything  contained  in  the  affida- 
vit of  the  judge :  "Judge  Gwin  stated  that 
the  date  at  the  foot  of  said  bill  of  exceptions 
as  August  5,  1913,  was  not  the  true  date  of 
the  signing  of  said  bill  of  exceptions  by  him, 
but  that  he  had  dated  it  back ;  *  *  *  that 
the  true  date  of  signing  said  bill  of  excep- 
tions by  him  was  August  25,  1913,  the  date 
on  which  he  presented  it  to  affiant  to  be 
filed  in  his  office."  The  judge  in  his  affidavit 
states  that  the  bill  of  exceptions  was  re- 
turned to  him  on  August  1,  1913,  "and  that 
thereafter  such  bill  of  exceptions  was  kept 
open  at  the  request  of  attorneys  for  appellee 
in  order  that  they  might  obtain  and  insert 
therein  a  copy  of  the  court's  oral  charge." 

It  is  the  rule  of  estoppel  by  the  conduct  of 
appellee's  counsel  that  appellant  seeks  to 
have  applied  in  this  case.  Whether  or  not 
such  an  estoppel  can  be  set  up  with  respect 
to  the  mandatory  requirements  of  the  stat- 
utes relating  to  presenting  and  signing  bills 
of  exceptions  is  not  necessary  to  decide,  and 
we  do  not  desire  that  it  should  be  under- 
stood that  we  are  passing  upon  that  question, 
for,  even  If  so,  we  cannot  see  where  there  is 
room  for  the  proper  application  of  this  rule 
here,  in  the  absence  of  any  showing  that  the 
appellant  or  its  counsel  was  induced  to  act 
or  to  omit  to  act  to  its  or  his  prejudice  by 
the  conduct  of  appellee's  counsel  complained 
of. 

[t]  It  is  a  well-known  general  rule  that  a  i 
party  setting  up  and  relying  upon  such  an  es- 
toppel must  have  acted  or  failed  to  act  in 
reliance  upon  the  conduct  or  representations 
of  the  party  sought  to  be  estopped.  There 
was  not  even  shown  to  subsist  between  the 
appellant  or  its  counsel,  and  the  appellee  or 
his  counsel,  a  privity  in  respect  to  the  mat- 
ter of  the  conduct  of  appellee's  conduct 
sought  to  be  set  up  as  constituting  an  estop- 
pel. Appellant  and  its  counsel  are  affirma- 
tively shown  by  the  admission  of  appellant's 
counsel  in  affidavit  filed  contra  the  motion  to 
have  known  nothing  of  this  conduct  on  the 
part  of  appellee's  counsel,  complained  of  as 
constituting  an  appeal,  until  long  afterwards, 
when  the  cause  was  submitted,  and  could  not 
of  course,  have  relied  upon  something  of 
which  they  had  no  knowledge  or  information. 

[2]  The  Judge  had  the  bill  of  exceptions 
in  his  possession  under  agreement  of  coun- 
sel on  both  sides  as  to  what  it  should  con- 
tain from  August  1,  1913,  until  after  the 
time  allowed  by  law  for  signing  expired.  If, 
during  these  11  or  12  days  within  which  he 
could  have  legally  signed  the  bill  It  was  "kept 
open"  (not  signed)  by  the  judge  at  the  request 
of  counsel  for  appellee  for  thz  purpose  of 
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their  obtaining  and  inserting  a  copy  of  the 
court's  oral  charge,  and  the  time  allowed  by 
the  judge  to  expire  within  which  he  had  the 
right  to  sign  the  bill,  this  is  a  matter  between 
the  judge  and  counsel  for  appellee,  to  which 
appellant  or  his  counsel  is  not  a  party,  and 
the  redress  of  the  appellant  for  any  injury 
suffered  thereby,  without  fault  on  Its  part,  is 
against  the  judge,  who  is  charged  with  the 
duty  of  signing  a  correct  bill  of  exceptions 
under  penalty,  for  failure  therein,  of  being 
guilty  of  a  high  misdemeanor  in  office.  Code, 
|  3021. 

Under  the  provisions  of  section  3019  of  the 
Code,  "within  ninety  days"  after  presenta- 
tion is  the  limit  of  the  period  of  time  during 
which  the  judge  may  legally  sign  a  bill  of 
exceptions  to  make  it  a  part  of  the  record, 
and  the  only  other  method  is  to  establish  a 
bill  here  upon  proper  showing  made.  Code, 
|  3021;  Edlnburg- American  Land  &  Mtg.  Co. 
v.  Canterbury,  169  Ala.  444,  53  South.  823. 
The  undisputed  evidence  offered  on  the  mo- 
tion shews  that  the  bill  was  not  signed  with- 
in 90  days  after  presentation,  and  what  we 
have  said  in  the  case  of  Leeth  v.  Kornman, 
Sawyer  &  Co.,  2  Ala.  App.  311,  814,  56  South. 
757,  758,  is  appropriate  to  the  facts  shown 
in  the  present  case:  "An  unbroken  line  of 
cases  from  the  Supreme  Court  since  the  dec- 
laration to  that  effect  in  Kitchen  v.  Moye,  17 
Ala.  394,  hold  that  a  strict  compliance  with 
the  statutes  relating  to  presenting  and  sign- 
ing bills  of  exceptions  is  essential  to  give 
validity  to  the  bill,  and  that,  where  there  has 
been  a  failure  to  comply,  the  bill  is  not  a 
record,  and  must  be  stricken  from  the  tran- 
script in  the  appellate  court  on  motion."  See 
list  of  authorities  cited  in  that  case  In  sup- 
port of  the  holding. 

It  seems  that  appellant's  counsel  is  not 
chargeable  with  culpability  in  connection 
with  the  matter  from  the  facts  before  us, 
but  this  does  not  alter  the  undisputed  fact 
that  a  mandatory  provision  of  the  statute  nec- 
essary to  give  vitality  to  the  bill  as  a  part  of 
the  record  has  not  been  compiled  with,  and 
the  motion  to  strike  must  prevail. 

Only  matters  that  can  be  presented  by 
bill  of  exceptions  are  assigned  as  error,  and, 
the  bill  of  exceptions  having  been  stricken 
on  appellee's  motion,  the  judgment  appealed 
from  will  be  affirmed. 

Affirmed. 


FRAZIER  v.  STATE. 

(Court  of  Appeals  of  Alabama.   Feb.  10,  1914.) 

Jury  (§  58*) — Summoning  Jubt— Statutory 
Provisions. 

Where  the  record  in  a  case  of  murder  in 
the  first  degree  does  not  show  compliance  with 
Acts  Sp.  SeBS._1909,  p.  318.  §  32,  relating  to 
the  summoning  and  impaneling  of  jurors  for 
the  trial  of  capital  cases,  a  judgment  of  con- 


viction must  be  reversed,  as  the  statute  is  man- 
datory. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §  266;  Dec.  Dig.  §  58.*] 

Appeal  from  Circuit  Court,  Coffee  County; 
H.  A.  Pearce,  Judge. 

Man  Frazier  was  convicted  of  murder,  and 
he  appeals.  Reversed. 

R.  H,  Arrington,  of  Enterprise,  and  M.  A. 
Owen,  of  Elba,  for  appellant  R.  C.  Brick- 
ell,  Atty.  Gen.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

WALKER,  P.  J.  The  indictment  in  this 
case  was  for  murder  In  the  first  degree.  The 
record  does  not  show  that  any  attempt  was 
made  by  the  court  to  comply  with  the  re- 
quirements of  section  32  of  the  present  Jury 
law  (Acts  of  Ala.  Sp.  Sess.  1909,  pp.  305,  318) 
applicable  to  the  case  of  a  person  indicted 
for  a  capital  felony.  The  record  shows  that 
the  defendant  was  arraigned,  that  he  pleaded 
not  guilty,  and  was  tried,  convicted,  and  sen- 
tenced, all  on  the  same  day.  The  provisions 
referred  to  are  mandatory,  and  the  failure  of 
the  record  on  an  appeal  from  a  judgment  of 
conviction  in  such  a  case  to  show  a  compli- 
ance with  them  requires  a  reversal  of  the 
judgment  Jackson  v.  State,  171  Ala.  38,  55 
South.  118;  Welch  v.  State,  1  Ala.  App.  144, 
56  South.  11. 

Reversed  and  remanded. 


TILLER  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  10,  1914.) 

1.  Criminal  Law  (J  1088*)  —  Trial  —  Pres-  ■ 
ence  of  Accused— "Arraign." 

A  recital  in  an  order  that  defendant  "is 
arraigned  and  pleads  not  guilty  "  etc.,  affirma- 
tively shows  defendant's  personal  presence  when 
the  order  was  made ;  to  "arraign"  being  to  call 
a  person  to  the  bar  of  the  court  to  answer  the 
indictment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  2076,  2746-2751.  2757 
2766,  2782-2802,  2899;  Dec  Dig.  §  1088* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  p.  498.] 

2.  Criminal  Law  (§  1043*)— Appeal  and  Er- 
ror—Objections. 

A  conviction  will  not  be  reversed  for  error 
in  allowing  an  objectionable  question,  where 
the  answer  is  not  also  objected  and  excepted  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2654,  2655;  Dec.  Dig.  | 
1043.*] 

3.  Criminal  Law  (|  364*)— Evidence— Res 

Gestae. 

It  is  permissible  to  prove,  as  a  part  of  the 
res  gestae,  that,  while  the  difficulty  was  going 
on,  accused  told  a  bystander  to  "knock  h— — 1" 
out  of  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  805,  808-810,  813,  816-S1S; 
Dec.  Dig.  8  364.*] 
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Appeal  from  Circuit  Court,  Henry  County; 
M.  Sollie,  Judge. 

Evaline  Tiller  was  convicted  of  murder, 
and  appeals.  Affirmed. 

W.  O.  Long,  of  Abbeville,  for  appellant  R. 
C.  Brlckell,  Arty.  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  [1]  Defendant  was  Indicted 
for  murder  in  the  first  degree  and  convicted 
of  murder  in  the  second  degree.  It  is  urged 
in  the  brief  of  appellant's  counsel  that,  un- 
der the  authority  of  Sylvester  v.  State,  71 
Ala.  17,  the  judgment  of  conviction  should 
be  reversed,  because  of  the  failure  of  the  rec- 
ord to  affirmatively  show  that  the  defendant 
was  personally  present  in  court  when  the 
court  entered  the  order  setting  the  day  for 
her  trial  and  drawing  the  special  venire 
therefor.  We  are  of  opinion  that  this  order 
does  show  the  personal  presence  of  the  de- 
fendant at  that  time,  and  that  the  contention 
of  her  counsel  is  therefore  without  merit 
This  order,  among  other  things,  recites:  "De- 
fendant [naming  her]  is  arraigned  and  pleads 
not  guilty.  It  is  therefore  ordered,"  etc.  To 
"arraign,"  which  is  the  term  used  in  the  or- 
der, as  observed,  is  nothing  else  but  to  call 
the  prisoner  to  the  bar  of  the  court  to  answer 
the  matter  charged  upon  him  in  the  indict- 
ment See  1  Words  &  Phrases,  p.  498,  and 
the  long  list  of  cases  there  cited.  The  recitals 
of  the  record  in  this  case,  being  different 
from  the  case  cited,  therefore  affirmatively 
show  that  at  the  time  of  the  making  of  the 
order  mentioned,  the  defendant  was  present 
in  court  and  pleaded  not  guilty;  for  to  say, 
as  the  record  does,  that  she  was  "arraigned" 
imports  that  she  was  personally  present  since 
she  could  not  otherwise  be  "arraigned." 

[2,  3]  The  only  other  error  urged  in  brief 
is  as  to  the  action  of  the  court  in  overruling 
defendant's  general  objection  to  the  following 
question,  propounded  by  the  solicitor  to  one 
of  the  state's  witnesses :  "What  did  Waynian 
Wiggins  [a  third  party  who  was  present  at 
the  difficulty]  say  in  the  presence  of  defend- 
ant and  deceased  and  Joe  while  the  difficulty 
was  going  on?"  Assuming  that  the  question 
was  objectionable,  the  error  in  overruling  the 
objection  will  not  reverse  the  judgment  of  the 
lower  court  because  it  does  not  appear  that 
the  answer  was  also  objected  and  excepted 
to.  This  answer  was  not  responsive  to  the 
question,  and  stated,  not  what  said  Wayman 
Wiggins  said,  but  what  defendant  said  to 
Wayman  Wiggins  during  the  progress  of  the 

difficulty,  telling  him  to  knock  h  1  out  of 

deceased,  which  was  a  material  fact  and  per- 
missible to  be  proved  as  a  part  of  the  res 
gestae. 

We  find  no  error  in  the  record,  and  the 
judgment  of  conviction  is  affirmed. 
Affirmed. 


(La. 

(134  La.) 

No.  19,902. 

VINCENT  v.  NEW  ORLEANS  RT.  ft  LIGHT 

CO. 

(Supreme  Court  of  Louisiana.    Feb.  16,  1914. 
Rehearing  Denied  March  16, 1914.) 

(Syllabus  by  the  Court.) 

Ca rbi ees  (f  298*)  —  Injury  to  Street  Car 
p  absenger  —  li  ability  —  assumption  of 
Risk. 

Passengers  on  electric  street  can  assume 
the  risk  of  injury  from  ordinary  jars  and  jolts 
incident  to  the  operation  of  such  cars,  with 
due  care,  in  the  usual  manner.  Where  a  lady 
passenger  left  her  seat  and  stepped  into  the 
aisle,  while  the  car  was  in  motion,  and  then 
fell  down  and  injured  one  of  her  knees,  held, 
that  she  cannot  recover  damages  from  the  rail- 
way company,  where  the  preponderance  of  the 
evidence  shows  that  the  motorman  operated 
the  car  with  due  care,  and  that  it  came  to  a 
stop,  with  no  unusual  -jar  or  jolt 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1192,  1205,  1206;  Dec.  Dig.  f 
298.»] 

Appeal  from  Civil  District  Court*  Pariah 
of  Orleans;  Porter  Parker,  Judge. 

Action  by  Mrs.  Dorothy  Vincent  widow 
of  Edward  Vincent  against  the  New  Or- 
leans Railway  &  Light  Company  for  person- 
al injuries.  From  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  ordered  dis- 
missed. 

Dart,  Kernan  &  Dart  of  New  Orleans,  for 
appellant  Jewell  A.  Sperling,  of  New  Or- 
leans, for  appellee. 

LAND,  J.  This  is  a  suit  for  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  reason  of  the  negligence  of  one  of 
defendants'  motormen  in  bringing  his  car  to 
a  violent  and  abrupt  stop,  and  then  sudden- 
ly starting  it  while  the  plaintiff  was  in  the 
act  of  arising  from  her  seat  for  the  purpose 
of  leaving  the  car  at  the  next  street  cross- 
ing. 

Plaintiff  alleged  that  she  was  thrown  for- 
ward and  then  backward,  causing  her  to  fall 
upon  her  knee,  and  the  ligaments  thereof  to 
be  severely  strained  and  lacerated. 

Defendant  for  answer  pleaded  the  gener- 
al issue,  specially  denied  negligence  on  the 
part  of  the  defendant,  its  servants,  agents, 
or  employes,  and  averred  that: 

"If  plaintiff  fell  and  hurt  herself  as  alleged, 
said  accident  was  due  to  her  own  carelessness, 
or  to  her  awkwardness  in  tripping  over  some 
part  of  her  wearing  apparel,  or  because  of  her 
physical  inability  to  preserve  her  equilibrium 
while  walking  in  a  slowly  moving  car." 

The  jury,  by  a  vote  of  9  to  3,  found  a  ver- 
dict in  favor  of  the  plaintiff  for  $500.  The 
judge  refused  a  new  trial,  and  the  defendant 
appealed.  Plaintiff  and  appellee  in  her  an- 
swer to  the  appeal  has  prayed  that  the  ver- 
dict and  judgment  be  amended  by  increas- 
ing the  amount  of  damages  awarded. 

On  April  25, 1911,  Mrs.  Vincent  took  a  Canal 
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Belt  car,  which  was  proceeding  In  the  di- 
rection of  her  residence  at  the  corner  of  Ca- 
nal and  Rendon  streets. 

Mrs.  Vincent,  as  a  witness,  gave  her  ver- 
sion of  the  accident  as  follows,  to  wit: 

"Well,  I  rang  the  bell  as  usual  to  get  oat  of 
the  car  at  my  corner.  There  was  a  very  large 
woman  sitting  right  on  the  other  side  of  me. 
You  see,  I  was  seated  by  the  window,  and  she 
was  right  next  to  me  in  the  seat,  and  I  got  up 
so  as  to  pass  her  by,  and  she  got  up  herself, 
and  I  started  out,  and  just  as  I  turned  round 
to  put  my  hand  on  the  other  side  of  the  car,  on 
the  other  handle  I  mean,  the  car  gave  a  sudden 
jolt,  and  I  turned  round  and  went  down  and 
fell.  I  didn't  feel  any  more  until  I  was  suffer- 
ing agonizing  pains." 

Mrs.  Vincent  further  testified  that  she  fell 
In  the  direction  of  the  rear  platform,  her 
head  towards  the  conductor,  that  her  hat 
and  satchel  were  "knocked  away,"  and  that 
when  she  "came  to"  some  gentleman  was  as- 
sisting her.  Mrs.  Vincent,  when  asked  what 
caused  her  to  fall  down,  replied: 

"Well,  it  was  the  sudden  jolt  the  'car  gave.  I 
guess  I  must  have  lost  my  balance  and  fallen 
over,  because  I  was  perfectly  all  right  at  the 
time  I  r°pg  the  bell,  and  then  the  car  gave  that 
awful  jolt,  and  all  I  know  about  it  is,  as  I 
was  turning  round  this  way  (indicating),  I  was 
thrown  around  flat  on  the  floor.  I  was  laying 
straight  out  in  the  aisle  of  the  car,  and  I  know 
I  screamed  very  much,  because  I  was  suffering 
a  great  deal  of  pain  at  the  time." 

The  witness  after  reiterating  the  cause 
of  her  fall  was  the  "awful  jolt"  of  the  car, 
further  answered  as  follows: 

"Q.  Have  you  ridden  in  street  cars  previous 
to  that  time?  , 
"A.  Yes,  sir. 

"Q.  Did  you  occasionally  ride  in  the  street 
cars  in  this  city? 
"A.  Yes,  sir. 

"Q.  Have  you  ever  experienced  such  a  jolt 
aa  that  previous  to  that  time? 

"A.  Yes,  sir;  very  often. 

"Q.  Were  they  that  hard? 

"A.  Well,  I  don't  know  if  they  were  that 
hard. 

"Q.  On  what  line  did  you  experience  this. 

"A.  The  Canal  Belt  car.  It  went  right  by 
my  house  that  line.  I  was  living  at  the  corner 
at  that  time." 

In  answer  to  a  cross-Question,  the  same 
witness  said: 

"I  was  thrown  right  in  the  aisle,  because  of 
the  way  the  car  stopped." 

Miss  Corlnne  Ingraham,  a  passenger  In 
the  car,  testified  in  part  as  follows: 

"Well,  the  car  was  crossing  the  street,  and 
it  wanted  to  stop — well,  I  don't  know  what  you 
would  call  it — on  the  opposite  side  of  the  street 
The  conductor  rang  the  bell,  and  the  car  gave 
a —  be  gave  the  motorman  a  jerk  to  stop,  and 
the  car  went  to  the  other  side  to  let  the  lady 
off.  As  the  car  gave  the  jerk — well,  I  didn't  see 
her  until  the  time  that  she  fell  down,  but  I 
guess  she  must  have  been —  (Here  the  wit- 
ness was  interrupted  by  counsel  with  the  re- 
quest not  to  guess.) 

"Well,  I  know  when  I  turned  around  to  see, 
the  lady  was  laying  with  her  head  toward  the 
conductor  in  the  middle  of  the  car,  the  aisle." 


Continuing,  the  witness  testified,  In  sub- 
stance, that  there  was  an  "awful  jolt  of  the 
car,"  and  simultaneously  she  heard  Mrs.  Vin- 
cent scream,  and  that  the  Jolt  was  hard 
enough  to  knock  one  down.  On  cross-exami- 
nation the  witness  said  that  the  car  stopped 
suddenly  with  a  jolt,  and  remained  there 
quite  a  while. 

Mr.  Regan,  a  witness  for  the  plaintiff,  tes- 
tified that  he  was  on  the  car  at  the  time  of 
the  accident  in  question,  and  that  the  car 
came  to  an  abrupt  stop,  and  one  of  the  pas- 
sengers, a  lady,  screamed,  and  she  was  as- 
sisted out  Mr.  Regan  further  said  that  he 
was  reading  a  newspaper  at  the  time,  and 
that  the  jar  was  sufficient  to  throw  the  pa- 
per out  of  his  line  of  vision,  meaning  that 
he  had  to  get  his  "place  back  again."  On 
cross-examination,  the  witness  said  the  "car 
did  jar,  did  come  to  a  very  abrupt  stop  with 
a  jar,"  and  that  if  he  had  been  sitting  on  a 
front  seat,  where  he  was  not  braced,  he  felt 
sure  that  he  would  have  felt  the  jar  more 
than  he  did. 

Mr.  Calkins,  a  defense  witness,  said  that 
he  was  standing  on  the  front  platform  of  the 
car  at  the  time  of  the  accident  and  felt  no 
jar  or  jolt,  and  that  he  and  another  gentle- 
man assisted  Mrs.  Vincent  from  the  car,  and 
walked  with  her  to  the  middle  of  the  street, 
and  then  asked  Mrs.  Vincent  whether  she 
needed  anybody  to  assist  her  home,  and  that 
she  replied  that  she  was  all  right  and  could 
get  home  unassisted,  it  was  admitted  that, 
if  Mr.  Pepltone  were  present  he  would  sub- 
stantially corroborate  the  testimony  of  Cal- 
kins, with  the  exception  that  he  (Pepltone) 
was  seated  in  the  body  of  the  car. 

Mr.  Moffet,  another  witness  for  the  de- 
fense, was  seated  in  the  car  at  the  time  of 
the  accident,  and  did  not  feel  any  sudden 
or  unusual  jolt  of  the  car.  This  witness  saw 
Mrs.  Vincent  step  out  into  the  aisle  and  fall 
down  in  a  sitting  position  with  her  face 
toward  the  front  of  the  car,  and  heard  her 
cry  out:  "Oh  my  leg!  Oh  my  kneel"  or  some- 
thing like  that 

Mr.  Lesaichere,  for  the  defense,  testified 
that  he  was  the  conductor  of  the  car  at  the 
time  of  the  accident,  and  was  standing  on 
the  rear  platform;  that  the  car  was  coming 
to  a  slow  stop,  when  he  saw  Mrs.  Vincent 
sink  down  to  the  floor  of  the  car,  in  the  aisle, 
and,  as  she  did  so,  he  ran  up  to  her  and  of- 
fered his  assistance;  and  that  he  and  an- 
other gentleman,  a  passenger,  helped  her  off 
the  car  and  across  the  street,  and  offered  to 
go  with  her,  but  she  said  she  did  not  need 
further  assistance  from  them.  The  conductor 
testified  positively  that  the  car  came  to  a 
slow  easy  stop,  as  was  usual,  and  that  there 
was  no  Jolt  or  jar  sutficient  to  disturb  him 
or  nny  one  else  on  the  car. 

Mr.  Tileten,  the  motorman  of  the  car  at 
the  time  of  the  accident  testified  that  he 
bad  served  the  defendant  in  that  capacity 
"nearly  ever  since  the  time  that  they  first 
ran  street  cars,  electric  cars,"  and  that  he 
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was  an  engineer  on  the  dummy  line  before 
they  changed  the  system.  This  motorman  de- 
posed that  he  heard  a  lady  screaming  Just 
as  he  was  bringing  the  car  to  a  stand  at  the 
usual  and  regular  stopping  place;  that  he 
brought  the  car  to  a  stand  "very  gently," 
made  "a  nice  soft  stop";  that  "there  was 
nothing  at  all  out  of  the  ordinary  about  It" 
The  witness  further  stated  as  follows: 

"I  went  into  the  car  after  the  lady  screamed, 
hearing  her  scream  and  going  into  the  car,  and 
I  asked  her  what  threw  her  down.  She  an- 
swered that  she  didn't  know  what  it  was; '  and 
that  he  asked  the  lady  to  give  him  her  name, 
but  she  would  not  give  it. 

There  Is  nothing  to  show  that  the  large 
lady  who  was  standing  in  the  aisle  when  Mrs. 
Vincent  fell  was  disturbed  by  the  alleged 
sudden  and  violent  Jolt  of  the  car. 

The  testimony  of  the  plaintiff  and  her  lady 
friend  that  there  was  an  "awful  Jolt"  la  not 
corroborated  by  the  testimony  of  Regan,  as  to 
the  Jar  he  experienced,  at  the  same  time,  as 
shown  by  the  following  extracts  from  his 
testimony  on  cross-examination: 

"Q.  You  have  no  recollection  of  any  incon- 
venience being  caused  to  you  personally,  throw- 
ing you  backward  or  forward,  or  anything  of 
that  kind,  by  this  stopping  of  the  car? 

"A.  No,  sir;  not  to  my  recollection. 

"Q.  You  say  that  at  the  time  you  were  read- 
ing a  newspaper? 

"A.  Yes,  nr. 

"Q.  And  you  also  said,  or  I  understand  you 
testified,  that  the  jar  caused  you  to  lose  your 
place  where  you  were  reading* 

"A.  Yes,  sir. 

"Q.  That  is  to  say,  you  lost  the  line  where 
you  were  reading? 
"A.  Yes,  sir. 

"Q.  It  wouldn't  take  very  much  of  a  jostle 
to  do  that,  would  it? 
"A.  Well,  possibly  not 

"Q.  Just  a  little  jostle  of  the  arm  would  do 
that? 
"A.  Yes,  sir." 

Further  along,  the  same  witness  said: 

"Well,  the  car  did  jar.  did  come  to  a  very 
abrupt  stop  with  a  jar;  there  is  no  doubt  about 
that;  and,  if  I  had  been  sitting  in  the  front 
scat  of  the  car  where  I  wnsn't  braced,  I  feel 
sure  that  I  would  have  felt  it  more  than  I  did. 

"Q.  You  were  not  expecting  anything,  were 

you/  _ 

"A.  No,  sir;  never  on  a  street  car.  I  ex- 
pect to  be  taken  back  and  forth  without  jarring, 
but  you  generally  get  it  anyhow." 

As  above  stated,  three  other  passengers  on 
the  same  car  testified  that  they  felt  no  jar 
when  the  car  stopped  on  the  occasion  In  ques- 
tion. The  conductor  and  motorman  testified 
positively  that  there  was  no  unusual  jolt  or 
jar  at  the  time  of  the  accident 


Plaintiff's  suit  was  instituted  on  the  theory 
that  her  fall  was  occasioned  by  a  violent 
abrupt  stop  of  the  car,  followed  Immediately 
by  its  sudden  start  forward.  On  the  trial, 
not  a  title  of  evidence  was  adduced  to  prove 
the  alleged  sudden  start;  and  the  plaintiff 
failed  to  prove  with  reasonable  certainty  that 
an  unusual  stop  was  made. 

In  Philips  v.  St  Charles  R.  Co.,  106  La. 
592,  31  South.  135,  the  complaint  of  the  pas- 
senger, who  was  standing  on  the  step  ready 
to  get  off,  was  that  the  car  gave  a  sudden 
jerk  and  flung  him  off.  The  court  said: 

"But  slight  irregularity  of  movement  are 
common  incidents  in  the  starting  or  stopping 
of  street  cars,  and  those  who  prepare  to  alight, 
and  who  do  alight  whilst  the  cars  are  in  mo- 
tion, assume  the  risk  resulting  from  such  ir- 
regularities." 

In  Sharp  v.  New  Orleans  City  R.  Co.,  Ill 
La.  895,  35  South.  614,  100  Am.  St  Rep.  4SS, 
the  court  said: 

"It  has  been  decided  that  street  cars  need  not 
wait  until  passengers  are  seated  before  start- 
ing. Herbichj:„ North  Jersey  St  Ry.  Co.  [f'»5 
N.  J.  I-pw  ' T°T47  Atl.  427.  If  defendant  ex- 
ercised ;,  P-T.are  jn  the  operation  of  the  car,  it 
is  clea  ■  .it  responsible  for  plaintiff's  fall  and 
injury.'  Cars  cannot  be  started  without  some 
jerk,  and  cannot  be  run  in  a  curve  without  de- 
veloping a  centrifugal  force.  The  dangers  from 
these  causes  are  incident  to  traveling  on  the 
cars,  and  a  traveler  assumes  the  risk  of  them." 

In  the  case  of  McGinn  v.  N.  O.  Ry.  &  L. 
Co.,  118  La.  811,  43  South.  450,  13  L.  R.  A. 
(N.  S.)  601,  an  old  lady  while  leaving  the  car 
fell  In  the  aisle,  breaking  her  right  leg  in  two 
places.  Plaintiff  alleged,  as  In  this  case,  that 
the  car  stopped  and  suddenly  started  again, 
throwing  her  violently  to  the  floor  of  the  car. 
The  court,  after  reviewing  the  evidence,  said: 

"We  think,  quite  likely,  that,  instead  of  mov- 
ing forward,  the  car,  after  she  arose,  finally 
came  to  a  dead  stop." 

The  court  held  that  "the  verdict  was  evi- 
dently a  sympathetic  one,"  and  should  be  re- 
versed and  the  suit  dismissed. 

We  find  that  the  defendant  was  not  negli- 
gent in  the  operation  of  the  car  on  the  oc- 
casion In  question.  The  plaintiff  assumed  the 
risk  of  ordinary  Jars  or  Jolts  Incident  to  the 
stopping  of  the  car  in  Its  usual  manner. 

It  is  therefore  ordered  that  the  verdict  and 
judgment  below  be  set  aside  and  reversed, 
and  it  is  now  ordered  that  plaintiff's  suit  be 
dismissed,  with  costs. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part 


Digitized  by  Google 


Miss.) 


TOWN  OP  DURANT  ▼.  OASTLEBERRT 


667 


TOWN  OP  DURANT  v.  CASTLEBERRY 

et  ux.   (No.  16,266.) 

(Supreme  Court  of  Mississippi..  March  16, 
1014.) 

Municipal  Corporations  (j  696*)— Stkekts 

—Removal  or  Shade  Trees. 

A  municipality  may  remove  shade  trees 
from  a  street  without  being  liable  to  abutting 
owners  for  resulting  damages  if  their  removal 
was  reasonably  necessary  to  Improve  the  high- 
way, but  is  liable  therefor  if  their  removal  was 
unnecessary  and  arbitrary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f|  1496,  1498-lCOl; 
Dec.  Dig.  |  696.*] 

Appeal  from  Circuit  Court,  Holmes  Coun- 
ty; E.  V.  Hughston,  Special  Judge. 

Action  by  C.  R.  Castleberry  and  wife 
against  the  Town  of  Durant  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded. 

This  case  la  appealed- from  the  circuit  court 
of  Holmes  county.  The  plaintiffs,  Mr.  and 
Mrs.  C.  R.  Castleberry,  were  tenants  of  a 
residence  on  lot  268  In  the  towo*  of  Durant; 
the  defendant,  a  municipality  "c 'ri»*tag  un- 
der the  Code  chapter.  Mr.  T.  R  *.  -g,  the 
father  of  Mrs.  Castleberry,  was  to.  owner 
of  the  lot  and  residence.  The  lot  fronted  and 
abutted  on  a  street  The  sidewalk  In  front 
of  the  residence  was  a  strip  of  ground  5  or 
6  feet  In  width.  The  sidewalk  had  been  left 
for  that  purpose,  and  had  been  accepted  and 
worked  by  the  town  for  a  number  of  years. 
About  the  center  of  said  sidewalk,  and  20 
feet  from  the  house,  there  grew  two  large 
oak  trees,  one  of  which  was  about  8%  feet 
in  diameter  and  the  other  about  3  feet  in  cir- 
cumference. W.  O.  G lines  was  the  street 
commissioner  of  said  town,  and  under  the  di- 
rection of  the  mayor  and  board  of  aldermen 
employed  and  directed  one  M.  H.  Taylor  to 
cut  down  said  trees,  because,  as  contended 
by  the  town,  the  trees  as  they  were  situated 
obstructed  the  walk;  the  sidewalk  not  being 
over  6  feet  in  width. 

Plaintiffs  brought  suit  against  the  town, 
claiming  compensation  in  the  sum  of  $2,000 
for  damages  to  the  house  and  to  the  house- 
hold effects  and  for  the  loss  of  the  trees, 
which  were  valuable  for  ornament  and  shade. 
Plaintiffs  alleged  that  there  was  carelessness 
and  negligence  in  the  felling  of  said  trees 
and  that  they  were  cut  over  their  protest 
There  was  no  allegation  of  maliciousness  or 
wantonness.  Defendant  pleaded  the  general 
issue,  and  gave  notice  that  it  would  prove 
that  It  was  reasonably  necessary  to  cut  said 
trees,  to  make  the  walk  safe  and  convenient 
for  passage,  and  that  they  were  a  serious 
obstruction  on  the  sidewalk. 

Plaintiffs  introduced  evidence  to  show  that 
the  trees  were  cut  without  their  consent,  and 
ever  their  objection;  that  they  were  care- 
lessly and  negligently  cut;  that  they  sus- 
tained damages.  Defendant  offered  evidence 
tending  to  show  that  there  was  no  objection 

•For  other  eases  see 
64  SO.— 42 


by  plaintiffs  to  the  cutting  of  said  trees; 
that  reasonable  care  was  observed  in  the 
cutting;  that  they  were  an  obstruction  -  on 
the  sidewalk,  and  it  was  reasonably  necessa- 
ry to  cut  them  to  make  the  sidewalk  safe  and 
convenient 

H.  H.  Elmore,  of  Lexington,  for  appellant 
Noel,  Booths  &  Pepper,  of  Lexington,  for  ap- 
pellees. 

COOK,  J.  The  question  In  this  case  to  be 
decided  is:  Did  the  plaintiffs  have  a  right  to 
recover  damages  on  account  of  the  loss  of 
the  trees  for  shade  and  ornament,  should  the 
jury  believe  from  the  evidence  that  it  was 
reasonably  necessary  to  destroy  the  shade 
trees  to  make  the  sidewalk  safe  and  con- 
venient for  passageway?  To  present  this  de- 
fense the  town  of  Durant  requested  these  in- 
structions, which  were  refused,  viz.: 

"The  court  instructs  the  jury,  for  the  de- 
fendant that  if  they  believe  from  a  prepon- 
derance of  the  evidence  that  the  sidewalk 
where  the  trees  were  felled  had  been  continu- 
ously and  uninterruptedly  used  by  the  gen- 
eral public  with  the  knowledge  of  the  respec- 
tive owners  of  lot  268,  and  that  such  use 
was  exclusive  and  under  claim  of  right  and 
for  a  period  of  10  years  prior  to  the  cutting 
of  said  trees,  and  if  the  jury  believes  from 
the  evidence  that  it  was  reasonably  neces- 
sary to  make  said  sidewalk  reasonably  safe 
and  convenient  for  passageway  to  cut  and 
remove  said  trees,  then  the  town  had  a  right 
to  cut  and  remove  the  same,  and  the  jury 
will  not  assess  any  damage  against  the  de- 
fendant on  account  of  the  loss  of  said  trees 
for  shade  and  ornament" 

"The  court  instruct  the  jury  that  it  will 
not  assess  any  damages  against  the  town  on 
account  of  the  loss  of  said  trees  for  shade 
and  ornament** 

Whatever  rights  the  abutting  owner  may 
have  had  in  the  streets,  his  rights  must  yield 
to  the  paramount  right  of  the  public  to  a  con- 
venient and  safe  passageway,  and  the  "In- 
cidental right  of  fitting  the  way  for  use." 
There  seems  to  be  no  conflict  in  the  authori- 
ties, so  far  as  we  are  able  to  Judge,  upon 
this  question.  Municipalities  may,  in  proper 
cases,  remove  shade  trees  from  the  streets 
without  incurring  any  liability,  although  the 
abutting  owner  may  be  damaged  by  their 
removal.  The  easement  over  the  streets  is 
a  paramount  right  to  which  the  convenience 
of  individual  property  owners  must  give  way. 
If  the  removal  of  the  trees  was  unnecessary 
and  arbitrary,  appellees  would  be  entitled  to 
recover  damages  for  their  removal;  but  If 
the  removal  of  the  trees  was  reasonably  nec- 
essary in  order  to  improve  the  highway,  the 
inconvenience  and  loss  of  appellees  should 
not  be  considered  by  the  jury.  It  was  error, 
therefore,  to  refuse  the  instructions  asked  by 
appellant 

Reversed  and  remanded. 


topio  and  section  NUMBER  in  Dm.  Dig.  *  Am.  Dig.  Key-No.  Serial  *  Rep'r  Indexes 

Digitized  by  Google 


658 


64  SOUTHERN  REPORTER 


(Misa. 


WHITEHEAD  et  al.  r.  KIRK. 
(No.  15,843.) 

(Supreme  Court  of  Mississippi-    March  16, 
1914.) 

1.  Executors  and  Administbatobs  (8  176*)— 
Allowance  to  Surviving  Wife  —  Yeah  s 
Suppobt.  ...  .„  , 

Where  a  husband  died  leaving  a  will  de- 
vising all  his  property  to  his  Bisters  to  the  ex- 
clusion of  his  wife,  the  wife  was  entitled  to  the 
year's  support  provided  by  Code  1906,  §  2052. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  661-666; 
Dec.  Dig.  (  176.»] 

2.  Executors  and  Administrators  (8  178*)— 
Allowance  to  Surviving  Wife  —  Year  s 
Suppobt— Discbetion  of  Coubt. 

The  amount  of  the  year's  support  to  a 
widow  is  within  the  sound  discretion  of  the 
chancellor,  in  determining  which  he  can  proper- 
ly take  into  account  her  station  in  life  and  the 
demands  which  such  station  imposed  upon  her, 
and  it  could  not  be  said  that  the  court  abused 
its  discretion  in  allowing  $1,200  in  money. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  88  667,  668;  Dec 
Dig.  8  17&»] 

Appeal  from  Chancery  Court,  Yazoo  Coun- 
ty; G.  G.  Dyell,  Chancellor. 

Application  by  Mrs.  W.  J.  Kirk  for  the 
setting  apart  to  her  of  a  year's  support  out  of 
her  deceased  husband's  estate.  From  an  or- 
der of  the  chancellor,  confirming  the  report 
of  the  commissioners,  setting  aside  $1,200, 
Imogene  Whitehead  and  others  appeal.  Af- 
firmed. 

See,  also,  62  South.  482. 

B.  L.  Brown  and  Barnett  &  Perrin,  all  of 
Yazoo  City,  for  appellants.  Campbell  & 
Campbell  and  Barbour  &  Henry,  all  of  Yazoo 
City,  for  appellee. 

COOK,  J.  W.  J.  Kirk  died,  leaving  a  will 
devising  all  of  his  property  to  his  sisters,  to 
the  exclusion  of  his  wife.  The  wife's  name 
is  not  mentioned  in  the  will.  Appraisers  of 
the  estate  of  the  testator  were  appointed, 
and  set  aside  to  the  widow,  who  had  no  chil- 
dren, $1,200  in  money  for  a  year's  comfort- 
able support  Exceptions  were  taken  to  this 
report  by  appellants,  devisees  under  the  will, 
which  exceptions  were  overruled.  From  the 
action  of  the  chancellor,  confirming  the  re- 
port of  the  commissioners,  this  appeal  is 
prosecuted. 

[1]  The  contention  of  appellants  is  that  the 
widow  is  entitled  to  no  allowance  under  sec- 
tion 2052,  Revised  Code  of  1906,  the  decedent 
having  died  testate  as  to  his  entire  estate, 
and  the  allowance,  if  she  is  entitled  thereto 
at  all,  is  grossly  excessive.  In  support  of 
the  contention  that  in  cases  where  the  de- 
cedent leaves  a  will  the  widow  is  not  entitled 
to  one  year's  support,  counsel  for  appellants 
cite  McGaughey  vi  Eades,  78  Miss.  853,  29 
South.  516.  In  that  case  the  widow,  by  the 
will  of  the  decedent,  was  left  a  legacy  of 
$1,000,  and  he  expressly  stipulated  In  his 
will  that  said  sum  of  $1,000  should  be  in  lieu 


of  all  exemptions  and  other  demands  or  in- 
terest In  his  estate,  both  real  and  personal 
In  the  eighth  item  of  his  will  he  directed 
the  legacy  given  to  his  wife  to  be  paid  before 
all  other  legacies,  and  in  the  twelfth  item  of 
bis  will  he  declared  that  it  had  been  his  aim 
to  make  his  wife  equal  to  any  one  of  the 
other  heirs  and  no  more."  The  above  quota- 
tion is  taken  from  the  opinion  of  the  court, 
and  to  make  clear  what  the  court  did  de- 
cide we  quote  from  the  opinion  this  state- 
ment, viz.:  "To  permit  the  widow  to  take 
the  legacy  under  the  will  of  her  husband,  and 
at  the  same  time  to  receive  the  benefit  of  an 
allowance  of  one  year's  provision,  directly 
against  the  will  of  the  testator,  would  be  to 
allow  her  to  affirm  the  will  as  to  the  $1,000 
legacy,  and  repudiate  it  as  to  the  year's  pro- 
vision. This  may  not  be  done.  Shafer  v. 
Sharer's  Ex'r,  129  Ind.  394  [28  N.  EL  867]." 

It  may  be  conceded^  and  for  the  purposes 
of  this  decision  it  is  conceded,  that  this  court 
in  the  McGaughey  Case,  inferential ly,  at 
least,  overruled  Turner  v.  Turner,  80  Miss. 
428,  and  McReary  v.  Robinson,  12  Smedes  ft 
M.  318.  We  think  that  the  rule  of  construc- 
tion announced  in  the  last-named  cases  is  the 
better  rule,  and  in  our  opinion  the  reasoning 
correctly  interprets  the  legislative  intention. 
"The  allowance  for  a  year's  provision  stands 
upon  different  ground — that  of  the  imme- 
diate necessities  of  the  widow  and  children. 
It  interferes  with  no  right  of  disposition 
which  the  testator  could  be  presumed  to 
make  of  his  property,  and  therefore,  from  its 
peculiar  nature,  is  allowed  as  a  privileged 
claim  upon  his  estate,  whether  he  has  left 
a  will,  or  not  •  •  *  It  is  intended  as  a 
humane  provision  for  the  support  of  herself 
and  her  children,  when  she  is  presumed  to  be 
left  in  a  condition  in  which  she  is  unable  to 
provide  for  herself." 

[2]  In  regard  to  the  contention  that  the  al- 
lowance was  grossly  excessive,  we  cannot  see 
that  this  is  so.  This  was  left  to  the  sound 
discretion  of  the  chancellor,  and  in  determin- 
ing the  amount  he  could  properly  take  Into 
account  the  manner  of  living  to  which  the 
widow  during  the  life  of  her  husband  had 
been  accustomed — her  station  in  life  and  the 
demands  which  such  station  imposed  upon 
her. 

Affirmed. 


CRYSTAL  ICE  CO.  v.  HOLMDAY.  (No. 
16,334.) 

(Supreme  Court  of  Mississippi.    March  16, 
1914.) 

1.  Saxes  (8  52*)— Evidence  of  Contract- 
Action  for  Breach. 

In  an  action  for  damages  for  breach  of  a 

contract  to  sell  ice  to  plaintiff  during  the  season. 

plaintiff's  evidence  held  to  show  a  completed 

contract  between  the  parties. 
[Ed.  Note— For  other  cases,  see  Sales,  Cent 

Dig.  88  118-144, 1045;  Dec.  Dig.  8  52.*] 
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2.  Frauds,  Statuti  or  (5  91*) — Sale  or  Per- 
sonalty—Part Performance. 

An  oral  contract  for  the  sale  of  ice  to  plain- 
tiff during  the  season  was  valid  under  the  stat- 
ute of  frauds  (Code  1906,  f  4779),  where  30  tons 
of  ice  were  delivered  to  plaintiff  in  part  per- 
formance of  the  contract 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §  164;  Dec.  Dig.  8  91.*] 

3.  Frauds,  Statute  of  (I  159»)— Evidence 
or  Part  Performance— Jury  Question. 

In  an  action  for  breach  of  an  oral  contract 
to  sell  plaintiff  ice  during  the  season  for  re- 
sale, the  truth  of  plaintiffs  evidence  that  the 
30  tons  of  ice  delivered  to  him  by  defendant 
were  delivered  in  part  performance  of  the  con- 
tract was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  f  378;  Dec.  Dig.  |  159.*] 

4.  Sales  (§  418*)  —  Breach  or  Contract  — 
Damages. 

One  who  purchased  ice  for  the  season  for 
the  purpose  of  reselling  it  in  an  established  re- 
tail business,  to  the  seller's  knowledge,  could, 
in  an  action  for  the  seller's  breach  of  contract 
by  failing  to  furnish  the  ice,  recover  profits  he 
would  have  realized  by  its  resale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S|  1174-1201 ;  Dec.  Dig.  f  41&*] 

5.  Evidence  (8  498*)  —  Evidence— Proitts— 
Opinion  Evidence. 

In  an  action  for  breach  of  a  contract  to 
sell  plaintiff  ice  for  the  season  for  resale,  plain- 
tiff's opinion  as  to  the  number  of  cars  of  ice 
he  would  have  sold  and  the  profits  he  would 
have  realized  is  not  competent,  but  he  should 
testify  to  facts  from  which  the  jury  could  form 
its  own  opinion  on  the  question. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2289  ;  Dec  Dig.  8  498.*] 

6.  Damages  (8  40*)  —  Elements  —  Loss  or 
Profits. 

iJJoss  of  profits  in  a  business  cannot  be  re- 
covered as  damages  for  breach  of  contract  un- 
less the  facts  showing  the  profits  are  so  definite 
that  they  may  be  reasonably  ascertained  by 
calculation,  and  the  defaulting  party  has  notice 
that  such  damages  would  result  either  from  the 
nature  of  the  contract  or  from  being  told  of  the 
circumstances  surrounding  the  contract ' 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  88  72-88;  Dec.  Dig.  |  40.*] 

7.  Sales  (8  418*)  — Breach  or  Contract- 
Damages  to  Buyer— Expenses  Incurred. 

In  an  action  for  damages  for  breach  of 
contract  to  sell  plaintiff  ice  for  the  season, 
plaintiff  cannot  vecover,  in  addition  to  loss  of 
profits,  the  expense  incurred  by  him  in  prepar- 
ing to  handle  and  sell  the  ice;  such  expense 
being  necessarily  incurred  by  him  in  making  the 
profits. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  1174-1201 ;  Dec.  Dig.  6  418.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty;  D.  M.  Miller,  Judge. 

Action  by  J.  A  Holliday  against  the  Crys- 
tal Ice  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

H.  Cassedy,  of  Brookhaven,  for  appellant 
McNeil  &  Smylie,  of  Crystal  Springs,  for  ap- 
pellee. 

SMITH,  C.  J.  This  suit  was  instituted 
in  the  court  below  by  appellee,  a  retail  ice 
dealer  at  Hazlehurst  against  appellant,  a  cor- 
poration engaged  in  the  manufacture  and 


sale  of  ice  at  Brookhaven,  to  recover  damage 
alleged  to  have  been  sustained  by  him,  by 
reason  of  the  breach  by  appellant  of  a  con- 
tract to  sell  him  ice  during  the  season  of 
1909.  According  to  appellee's  testimony,  ap- 
pellant's manager  came  to  Hazlehurst  during 
the  month  of  January,  1909,  In  order  to  ar- 
range for  the  sale  to  him  of  ice  for  the  sea- 
son of  that  year.  The  contract  alleged  to 
have  been  executed  Is  contained  in  the  follow- 
ing questions  and  answers  which  appear  in 
the  testimony  of  appellant  himself:  "Q.  I'll 
ask  you  to  explain  to  the  Jury  how  that  con- 
tract was  made,  with  whom  it  was  made,  and 
all  the  circumstances  connected  with  it  A. 
Some  time  about  the  first  of  January,  I  don't 
remember  the  date,  I  was  at  home,  and  Mr. 
Nalty  called  me  up  over  the  telephone  and 
told  me  that  he  was  in  Hazlehurst  and  want- 
ed to  see  me,  and  I  asked  him  to  come  out 
to  my  house;  that  I  was  sick  and  wasn't 
able  to  go  up  in  town.  Be  said  no,  that  he 
could  arrange  our  business  over  the  telephone 
just  as  well,  and  said  he  was  out  fixing  up 
his  contracts  for  that  year's  business;  that 
he  had  been  to  Crystal  Springs  and  stopped 
off  there  to  see  me.  Q.  That  he  had  been  to 
Crystal  Springs  and  stopped  off  there  to 
see  you?  A  At  Hazlehurst  to  see  me.  And 
he  wanted  to  know  about  my  business  and 
what  I  would  want  I  told  him  I  would  con- 
tract for  12  cars  of  ice  of  15  tons'  capacity, 
with  the  understanding  that  I  would  buy  my 
entire  supply  from  him,  and  that  he  would 
furnish  me,  in  addition  to  the  12  cars,  all 
that  I  could  sell  at  $4.26  in  15-ton  cars  de- 
livered In  Hazlehurst,  me  to  pay  the  freight 
and  deduct  that  from  remittance,  and  in  less 
than  full  cars,  I  was  to  pay  him  $5  and  pay 
the  freight"  Afterwards  and  prior  to  the  al- 
leged breach  of  the  contract,  which  occurred 
in  April  following  its  execution,  appellant 
made  a  number  of  small  shipments  of  ice  to 
appellee,  aggregating  about  30  tons.  It  then 
declined  to  ship  appellee  any  more  Ice,  as- 
signing therefor  reasons  not  necessary  here 
to  be  set  out  Nalty  testified  In  behalf  of 
appellant,  denied  making  this  contract  and' 
stated  that  appellant  had  no  contract  what- 
ever with  appellee,  but  was  simply  selling 
him  ice  when  ordered  by  him  in  the  same 
manner  that  it  did  any  other  of  its  custom- 
ers. Appellee  sought  to  recover  profits  which 
he  claimed  he  would  have  made,  not  only 
on  the  12  cars  of  ice  mentioned  in  the  con- 
tract, but  on  all  of  the  ice  which  he  claims 
he  would  have  purchased  during  the  season. 
The  court,  however,  limited  him  to  recovery 
of  loss  of  profits  on  the  twelve  cars. 

At  the  close  of  the  evidence,  appellant  re- 
quested the  court  to  exclude  the  same  and  to 
grant  it  a  peremptory  instruction.  This  mo- 
tion was  overruled  and  the  instruction  refus- 
ed. The  grounds  of  this  motion  and  request 
for  a  peremptory  instruction  are:  First,  that 
the  evidence  hereinbefore  set  out  discloses,  if 


•For  other  oun  sm  suns  topic  ud  section  NUMBER  la  Doc.  Dig.  4  Am.  Pig.  Key-No.  Series  A  Rep'r  Indexes 

Digitized  by  VjOO^IC 


660 


64  SOUTHERN  REPORTER 


(Miss. 


anything,  a  unilateral  contract,  that  la,  one 
by  the  terms  of  which  appellant  only  la 
bound.  Second,  that  the  contract  Is  void  un- 
der section  4779  of  the  Code  for  the  reason 
that  It  Is  for  the  sale  of  personal  property 
of  value  greater  than  $00,  Is  not  In  writing, 
and  there  was  no  delivery  to  appellee  of  any 
part  of  the  property  contracted  to  be  sold. 

[1]  There  Is  no  merit  In  either  of  these 
contentions.  Appellee's  testimony,  If  true, 
discloses  a  complete  contract,  partly  per- 
formed, in  which  he  agreed  to  purchase,  and 
appellant  to  sell,  the  Ice  therein  referred  to. 

[2,  3]  Appellee  testified  that  the  30  tdfc  of 
ice  delivered  to  him  were  delivered  in  part 
performance  of  this  contract,  and  if  that  is 
true  the  contract  is  valid,  and  the  truth 
thereof  was  a  question  for  the  determination 
of  the  Jury.  Stonewall  Mfg.  Co.  v.  Peek, 
63  Miss.  342. 

[4]  Appellee,  over  the  objection  of  appel- 
lant, was  permitted  to  recover  the  profits 
which  he  claimed  he  would  have  made  by  a 
resale  of  the  ice  had  it  been  delivered  to  him 
by  appellant  according  to  the  terms  of  the 
contract  It  appears  from  appellee's  testi- 
mony that  he  purchased  this  ice  with  the 
knowledge  of  appellant  for  the  purpose  of  re- 
selling it  in  an  established  retail  business  for 
the  purpose  of  making  a  profit  thereby,  and, 
if  this  is  true,  he  was  unquestionably  en- 
titled to  recover  whatever  profit  he  would 
have  realized  by  the  resale  of  the  ice.  Rail- 
road v.  Ragsdale,  46  Miss.  458;  White  v. 
Leatherberry,  82  Miss.  103,  34  South.  358; 
Beach  v.  Johnson,  102  Miss.  419,  59  South. 
800. 

[5,  6]  In  order  -to  establish  his  alleged  loss 
of  profits,  appellee  introduced  testimony 
showing  that  he  entered  the  Ice  business  in 
July  of  the  preceding  season;  that  during 
the  months  of  July  and  August  thereof  he 
sold  a  certain  number  of  cars  of  ice ;  that  he 
had  the  best  trade  of  the  town ;  that  he  made 
during  the  last  season  a  profit  of  $35  per  car ; 
that  be  would  have  sold  during  the  second  sea- 
son, the  one  covered  by  this  contract,  40  cars 
of  Ice  and  would  have  realized  a  profit  there- 
on of  $40  per  car.  ''The  facts  on  which  he  bas- 
ed his  estimate  of  profits  made  during  the  two 
seasons  and  of  the  number  of  cars  he  would 
have  sold  during  the  second  season  are  not 
disclosed.  Appellee's  opinion  as  to  the  num- 
ber of  cars  he  would  have  sold  and  the 
amount  of  profit  he  would  have  thereby  real- 
ized is  incompetent;  the  jury  should  have 
been  given  facts  from  which  to  form  their 
own  opinion.  The  remaining  evidence  was 
too  vague  and  indefinite  to  enable  the  Jury 
to  ascertain  the  amount  of  his  prospective 
profits  with  any  sort  of  reasonable  certainty. 
The  rule  governing  recovery  of  profits  lost 
by  reason  of  breach  of  contract  was  long 
since  announced  in  this  state  in  the  case  of 
Railroad  Co.  v.  Ragsdale,  46  Miss.  483,  where- 
in it  waa  held  that  "losses  of  profits  in  a 


business  cannot  be  allowed,  unless  the  data 
of  estimation  are  so  definite  and  certain  that 
they  can  be  ascertained  reasonably  by  calcu- 
lation, And  then  the  party  In  fault  must  have 
had  notice,  either  from  the  nature  of  the  con- 
tract itself,  or  by  explanation  of  the  cir- 
cumstances at  the  time  the  contract  was 
made,  that  such  damages  would  ensue  from 
nonperformance." 

[7]  In  addition  to  loss  of  profits,  appellee 
introduced  evidence  showing,  and  was  erro- 
neously permitted  to  recover,  the  expense  in- 
curred by  him  in  preparing  to  handle  and  sell 
the  ice.  Had  he  made  the  profits  claimed,  he 
would  necessarily  have  incurred  this  expense, 
and  his  profits  would  have  been  the  net 
amount  after  deducting  from  his  gross  re- 
ceipts the  amount  which  he  paid  for  the  ice 
plus  the  expense  of  carrying  on  his  business. 

For  the  reason  that  the  court  below  permit- 
ted appellant  to  recover  profits  when  the  jury 
were  given  no  data  from  which  to  calculate 
the  amount  thereof  with  any  reasonable  de- 
gree of  certainty,  and  for  the  further  reason 
that  it  permitted  him  to  recover  both  profits 
and  the  expense  he  would  have  incurred  in 
realizing  the  same,  Its  judgment  must  be,  and 
is,  reversed,  and  the  cause  remanded. 


LEAVENWORTH  v.  REEVES.   (No.  16,261.) 

(Supreme  Court  of  Mississippi.   March  16, 
1914.) 

L  Advebsb  Possession  (|  79*) — Colob  or  Ti- 
tle—Void Tax  Deed. 

Lands  owned  by  the  state  are  not  subject  to 
sale  for  nonpayment  of  taxes,  and  a  tax  deed 
conveying  such  lands  is  wholly  void;  hence  three 
years*  occupancy  under  such  a  tax  deed  will  not 
bar  suit ;  Code  1906,  8  3095,  not  applying  where 
the  deed  is  wholly  void. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ftft  459-162 ;  Dec.  Dig.  §  79.»] 

2.  Adverse  Possession  ($  100*)— Construc- 
tive Possession. 

Actual  occupancy  of  that  portion  of  land 
Included  in  a  deed  to  which  the  grsntor  had  ti- 
tle will  not  give  the  grantee  constructive  pos- 
session of  other  lands  included  in  the  deed,  but 
to  which  bis  grantor  had  no  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  JS  547-574;  Dec.  Dig.  ft 
100- *  3 

3.  Adverse  Possession  (ft  81*)— What  Con- 
stitutes—Notice  TO  OWNEB. 

While  possession,  to  be  adverse,  must  be 
actual,  hostile,  and  exclusive,  the  nature  of  the 
possession  may  vary  according  to  the  nature  of 
the  land,  but  whatever  the  character  of  the 
land  may  be,  the  possession  to  be  adverse  must 
be  evidenced  by  such  acts  as  are  calculated  to 
arrest  the  attention  of  the  true  owner,  and  in- 
dicate to  him  that  the  land  is  being  appropri- 
ated by  another. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  128-138;   Dec  Dig.  ft 

4.  Adverse  Possession  (§  114*)— Evidence— 
Sufficiency. 

Evidence  of  the  possession  of  defendant's 
lessor  held  Insufficient  to  show  that  it  was  ad- 
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verse  or  amounted  to  more  than  mere  tres- 
pass. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  gg  682,  683,  685,  686;  Dec. 
Dig-  fi  114.*] 

5.  A.DVZB8E  Possession  (8  88*)— What  Con- 
stitutes—Payment of  Taxis. 

Payment  of  taxes  will  not  render  a  defec- 
tive possession  a  sufficient  possession  to  ripen 
into  title,  and,  at  most,  const! totes  evidence  of 
claim  of  ownership. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  509-511;   Dec.  Dig.  { 

6.  Adverse  Possession  (§  58*)— Claim  or  Ti- 

TXJ5 — ElTECT. 

A  mere  claim  of  title  to  land,  unaccompa- 
nied by  actual  adverse  possession,  will  not  bar 
the  true  owner. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Gent.  Dig.  §§  279-281:  Dec.  Dig.  | 
68.*] 

Appeal  from  Chancery  Court,  Coahoma 
County;  M.  E.  Denton,  Chancellor. 

Bill  by  J.  H.  Leavenworth  against  W.  D. 
Reeves.  From  a  decree  dismissing  the  bill, 
complainant  appeals.  Reversed,  and  judg- 
ment rendered  for  complainant 

Maynard  &  FltzGerald,  of  Clarksdale,  and 
Tim  E.  Cooper,  of  Jackson,  for  appellant 
r>.  A.  Scott,  A.  D.  Somerville,  and  E.  M. 
Yerger,  all  of  Clarksdale,  for  appellee. 

SMITH,  O.  J.  Appellant  filed  his  bill  in 
the  court  below,  claiming  to  be  the  owner 
of  the  land  here  in  controversy,  and  alleg- 
ing that  appellee  was  engaged  in  cutting  tim- 
ber thereon,  claiming  the  right  so  to  do  by 
virtue  of  a  contract  entered  into  by  him  with 
O.  H.  Johnson  Hunting  Club,  which  club  also 
claimed  the  ownership  of  the  land,  and  pray- 
ed that  this  contract  be  canceled  as  a  cloud 
upon  appellant's  title,  and  appellee  be  en- 
joined from  cutting  the  timber.  From  a  de- 
cree dismissing  this  bill  and  dissolving  the 
temporary  injunction  that  had  been  granted 
thereon,  this  appeal  is  taken. 

Appellant,  by  his  evidence,  disclosed  a  per- 
fect record  title  to  the  property,  and  the  at- 
tempt on  the  part  of  appellee  is  to  establish 
title  in  the  hunting  club  by  adverse  posses- 
sion. In  1899,  and  for  a  number  of  years 
prior  thereto,  the  land  was  owned  by  the  state, 
having  been  acquired  by  it  under  various 
tax  sales.  In  April  and  May  of  that  year 
it  was  purchased  from  the  state  by  Jeff  Per- 
kins and  E.  J.  Sawyer  with  money  furnished 
by  appellant;  they  taking  the  legal  title  to 
themselves  in  trust  for  him.  They  after- 
wards conveyed  it  to  John  Lanning,  and 
Lanning  conveyed  it  to  appellant 

In  1896,  while  owned  by  the  state,  the  land 
was  erroneously  placed  upon  the  assessment 
roll,  and  the  person  to  whom  it  was  assessed 
having  failed  to  pay  the  taxes  assessed  there- 
on, it  was,  during  the  next  year  (1897)  sold 
for  the  collection  thereof  to  O.  H.  Johnson 
and  others,  who  In  1900  sold  it  along  with 
other  lands,  to  the  hunting  club.  Appellee 


admits  that  this  tax  title  Is  void,  but  claims 
that  the  club's  title  to  the  land  has  been  per- 
fected, both  by  reason  of  an  actual  occupan- 
cy of  the  land  for  more  than  three  years, 
under  section  8095  of  the  Code,  and  by  rea- 
son of  having  been  in  adverse  possession 
thereof  for  more  than  ten  years. 

[1]  Section  8095  has  no  application,  for  the 
reason  that  as  the  land  was  owned  by  the 
state  in  1896,  it  was  not  then  subject  to 
taxation.  The  defect  in  this  tax  deed  does 
not  arise  by  reason  of  the  defective  execu- 
tion by  the  state's  administrative  officers  of 
a  power  to  assess  and  sell  for  taxes,  but  by 
reason  of  the  fact  that  the  Legislature  had 
not  conferred,  or  attempted  to  confer,  any 
such  power  upon  them  at  all,  and  to  such  a 
defect  this  statute  has  no  application.  The 
case  of  Hosklns  v.  Railroad  Co.,  78  Miss.  771, 
29  South.  518,  84  Am  St  Rep.  644,  is  con- 
clusive of  this  proposition,  and  that  case  was 
not  overruled  by,  and  is  not  in  conflict  with, 
the  case  of  Hamner  v.  Lumber  Co.,  100  Miss. 
349,  as  was  expressly  stated  in  the  opinion 
rendered  therein  at  page  434,  56  South.  466. 

The  cases  of  Patterson  v.  Durfey,  68  Miss. 
779,  9  South.  854,  Carlisle  v.  Yoder,  69  Miss. 
384,  12  South.  255,  and  Smith  v.  Leaven- 
worth, 101  Miss.  238,  57  South.  803,  relied 
on  by  appellee,  are  not  in  point  In  Pat- 
terson v.  Durfey,  the  averment  of  the  bill 
simply  was  that  the  land  was  assessed  to, 
not  that  it  was  owned  by,  the  levee  board; 
while  in  Carlisle  v.  Yoder  It  did  appear  that 
the  land  was  owned  by  the  levee  board,  still, 
it  was  subject  to  county  and  other  local 
taxes,  and  the  sale  thereof  was  for  the  col- 
lection of  both  state  and  county  taxes.  In 
Smith  v.  Leavenworth,  the  land  was  assess- 
ed to,  bat  was  not  owned  by,  the  state.  An 
examination  of  the  facts  of  that  case  will 
disclose  that  the  land  was  sold  to  the  state 
for  the  taxes  of  1876.  This  sale,  however, 
was  considered  by  the  Attorney  General  and 
treated  by  the  court  as  being  defective,  and 
therefore  as  conferring  no  title  on  the  state. 
The  land,  however,  was  thereafter  carried 
on  the  assessment  roll  as  the  property  of 
the  state  until  1881.  In  1880  the  Attorney 
General  directed  that  the  land  be  stricken 
from  the  auditor's  list  and  certified  back 
to  the  county  wherein  the  sale  for  taxes  was 
made.  In  1881,  while  the  land  still  remain- 
ed improperly  assessed  to  the  state,  the  tax 
collector  sold  it  for  the  taxes  claimed  to  be 
due  thereon  for  1880.  This  sale  the  court 
held  to  be  void;  but  the  purchaser  having 
been  in  possession  of  the  land  thereunder 
for  more  than  three  years,  his  title  was  held 
good  under  section  3095  of  the  Code.  From 
this  it  appears  that  the  land  was  subject  to 
taxation  in  1880,  and  therefore  could  have 
been  assessed  and  sold  for  the  taxes  of  that 
year,  so  that  the  defect  in  the  sale  therefore 
arose,  not  by  reason  of  the  lack  of  power 
in  the  state's  administrative  officers  to  as- 
sess and  sell,  but  by  reason  of  the  defective 
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execution  of  a  power  so  to  do.  The  land  was 
simply  erroneously  assessed. 

Smith  r.  Leavenworth  is  supported  by  both 
Patterson  v.  Durfey  and  Carlisle  v.  Toder; 
and,  while  it  is  true  that  in  Hoskins  v.  Rail- 
road Company  it  was  said  that  these  cases, 
"so  far  as  they  are  in  conflict  with  this  opin- 
ion, are  overruled,"  an  examination  of  them 
will  disclose  that  they  are  not  in  conflict 
therewith.  This  is  made  clear  by  the  lan- 
guage of  one  of  the  counsel  for  appellant  in 
the  case  of  Hamner  v.  Lumber  Company,  100 
Mlsa  849,  as  will  appear  from  his  brief  on 
page  867,  56  South.  466,  on  page  472.  This 
language  is  as  follows:  "Now,  it  is  mani- 
fest that  all  that  was  said  in  Hoskins  v.  I. 
C.  R.  R,  Company  related  to  the  nonliability 
of  the  land  to  taxation,  and  the  rule  laid 
down  was  that  the  statute  had  no  applica- 
tion where  the  land  could  not  be  taxed. 
Judge  Terral,  proceeding,  stated  that  there 
was  no  difference  between  the  ownership  of 
land  by  the  federal  government  and  by  the 
state  or  levee  board  or  other  municipal  au- 
thorities, if  the  land  in  their  hands  was  non- 
taxable. He  evidently  meant  to  say  that 
the  cases  of  Patterson  v.  Durfey  and  Carlisle 
v.  Yoder  were  overruled  only  in  so  far  as 
they  conflicted  with  the  rule  thus  announced. 
Now,  as  matter  of  fact,  it  is  easy  to  show 
that  there  is  no  conflict  between  Hoskins  v. 
Railroad  Co.,  on  the  one  side,  and  Patterson 
v.  Durfey  and  Carlisle  v.  Toder,  on  the  oth- 
er. In  Patterson  v.  Durfey  it  was  not  aver- 
red that  the  lands  were  owned  by  the  levee 
board.  It  was  only  averred  that  they  were 
assessed  to  the  levee  board,  which  might  very 
well  have  been  true,  and  yet  they  may  not 
have  been  owned  by  the  board.  But  in  Car- 
lisle v.  Yoder  it  does  distinctly  appear  that 
the  lands  were  owned  by  the  levee  board. 
Now,  lands  owned  by  the  levee  board  were 
not  exempt  from  taxation.  They  were  ex- 
empt from  state  taxes,  but  they  were  liable 
to  county  taxes  and  other  local  taxes.  They 
were  sold  both  for  the  state  and  county  taxes, 
and,  of  course,  the  sale  was  void  if  it  had 
been  attacked;  but  it  was  not  attacked,  and 
the  purchasers  were  permitted  to  remain  in 
possession.  Here  was  default  on  the  part 
of  the  former  owner.  His  lands  were  lia- 
ble to  a  part  of  the  taxes  for  which  they 
had  been  sold,  and  he  sat  by  and  permit- 
ted the  purchaser  to  remain  in  possession. 
The  language  of  Judge  Terral  in  Hoskins  v. 
Railroad  Co.  makes  it  clear  that  what  he  had 
in  mind  was  a  sale  of  lands  which  were  not 
liable  to  taxation  at  all.  He  expressly  says 
that  section  2786  applies  to  sales  of  lands 
that  are  taxable  and  salable,  and  in  which 
there  is  some  defect  in  the  proceeding  relat- 
ing to  the  assessment  or  sale;  and  he  says 
in  such  cases  the  owner,  knowing  his  land  to 
be  taxable,  ought  to  be  on  his  guard  against 
their  loss  by  any  negligence  of  his  own." 

[t]  The  facts  upon  which  the  club's  claim 
of  title  by  adverse  possession  is  based  are 
about  as  follows:   The  deed  from  Johnson 


and  others  to  the  dub,  executed  in  1900,  con- 
veyed, in  addition  to  the  land  in  controversy, 
a  large  body  of  other  land,  all  of  which  is 
wild  land,  not  suitable  for  agricultural  pur- 
poses, and  is  valuable  only  for  the  timber 
thereon,  and  for  use  as  a  game  preserve 
The  club,  as  its  name  imports,  is  an  associa- 
tion formed  for  the  purpose  of  providing  its 
members  with  facilities  for  hunting  game. 
In  order  to  accomplish  this  purpose,  the  club, 
immediately  after  the  execution  to  it  of  the 
deed  from  Johnson  and  others,  built  a  hunt- 
ing lodge  on  a  portion  of  the  land,  to  which 
its  title  is  valid,  some  distance  from  the 
land  in  controversy,  which  lodge  has  since 
been  annually  occupied  by  its  members  and 
guests  at  intervals  during  the  hunting  sea- 
sons. At  all  other  times  it  has  been  vacant 
and  the  land  unoccupied,  except  as  will  here- 
inafter appear.  When  the  lodge  was  uot  oc- 
cupied, it  was  visited  at  intervals  by  agents 
of  the  club  charged  with  the  duty  of  look- 
ing after  it.  The  club  also,  shortly  after  re- 
ceiving its  deed,  had  the  land  therein  convey- 
ed surveyed  and  Its  lines  "blazed."  It  has 
also,  at  different  times,  commencing  shortly 
after  the  receipt  by  it  of  its  deed,  had  trails 
or  paths  cut  through  the  land  aggregating 
"ten  or  fifteen"  in  number.  Some  of  these 
trails  were  cut  over  the  land  in  controversy, 
but  when,  where,  or  how  many  does  not  ap- 
pear. It  also  built  several  bridges  across 
sloughs  and  bayous,  none  of  which,  however, 
were  on  the  land  in  controversy.  These 
trails  and  bridges  were  for  the  use  of  the 
members  of  the  club  while  hunting.  Appel- 
lant owns,  in  addition  to  the  land  in  contro- 
versy, a  large  body  of  other  land  contiguous 
to  that  of  the  club,  and,  with  his  permission, 
the  members  of  the  club  hunted  over  his  land 
to  the  same  extent  and  in  the  same  manner 
that  they  did  over  that  belonging  to  the  club. 
All  of  the  land  belonging  to  the  club,  includ- 
ing that  in  controversy,  and  also  other  land 
of  appellant,  was  by  the  club  posted,  and 
trespassers  warned  off.  These  notices,  ac- 
cording to  the  testimony  of  the  president  of 
the  club,  which  were  posted  on  the  club's 
land  and  that  in  controversy,  were  signed, 
"The  O.  H.  Johnson  Hunting  Club,  by  O.  H. 
Johnson,  President,"  and  those  posted  on 
land  belonging  to  appellant,  other  than  the 
land  in  controversy,  were  signed  "J.  H.  Leav- 
enworth, by  O.  H.  Johnson,  Agent"  The 
permission  given  the  club  by  appellee  for  its 
members  to  hunt  over  his  lands  seems  to 
have  not  been  given  until  1906. 

In  section  9,  lots  4,  8,  5,  and  6  are  contigu- 
ous, having  one  common  corner.  Lot  4  is 
owned  by  a  man  named  Smith,  or  rather  by 
his  heirs,  he  being  dead.  Lot  8  is  owned  by 
the  club,  and  was  a  portion  of  the  land  con- 
veyed to  it  by  the  deed  from  Johnson  and 
others.  And  lots  5  and  6  are  two  of  the  lots 
here  in  controversy.  At  the  time  of  the  club's 
purchase,  Smith  was  living  on  lot  4.  He  was 
also  cultivating  a  small  portion  of  lot  3,  and 
continued  thereafter  so  to  do,  with  the  per- 
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mission  of  the  club.  The  river  having  en- 
croached upon  lot  4  to  such  an  extent  that 
Smith's  house  was  In  danger  of  caving  Into 
it,  he  moved  his  house  back,  and  by  mistake 
placed  It  at  the  corner  of  the  four  lots  men- 
tioned ;  a  part  of  the  house  being  on  lot  8,  a 
part  on  4,  and  a  part  on  6,  and  a  part  proba- 
bly also  on  6.  Smith  afterwards  ascertained 
that  he  had  made  this  mistake,  obtained  per- 
mission from  both  the  club  and  appellee  to 
let  the  house  remain,  and  also  obtained  per- 
mission from  both  to  cut  timber  from  and 
cultivate  land  belonging  to  each.  It  does  not 
appear,  however,  that  either  knew  that  the 
other  had  given  this  permission.  In  consider- 
ation for  the  use  of  the  land,  Smith  agreed 
with  each  to  supervise  their  respective  lands 
and  warn  trespassers  therefrom.  Smith  aft- 
erwards cleared  up  and  cultivated  a  garden 
south  of  his  house  and  on  lot  5.  He  seems 
not  to  have  known  the  exact  boundaries  of 
these  lots,  but  was  of  the  impression  that  the 
land  south  of  his  house  belonged  to  appellee. 

It  may  be  conceded,  and  the  fact  is,  that 
the  dab  has  been  in  the  actual  possession  of 
at  least  that  portion  of  its  land  on  which  Its 
lodge  is  situated,  and  that  portion  of  lot  3 
cultivated  by  Smith,  but  It  does  not  follow 
from  this  that  it  has  been  In  constructive 
possession  of  all  the  land  embraced  within 
the  calls  of  its  deed,  and  therefore  in  con- 
structive possession  of  the  land  in  controver- 
sy. Its  deed  conveyed  to  It  a  perfect  title  to 
the  land  on  which  its  lodge  Is  situated,  and 
that  in  lot  8  cultivated  by  Smith,  but  con- 
veyed no  title  at  all  to  the  land  in  contro- 
versy, and  the  rule  Is,  'If  the  title  was  void 
as  to  part  of  the  land  conveyed,  the  occupa- 
tion of  that  part  to  which  the  grantee  had 
title  will  not  give  the  grantee  constructive 
possession  of  the  other  part  to  which  he  had 
no  title,  so  as  to  disseise  the  real  owner." 
Mitchell  v.  Bond,  84  Miss.  72,  86  South.  148; 
Jones  v.  Gaddis,  67  Miss.  769,  7  South.  489. 

[S,  4]  In  order  for  the  club's  claim  to  the 
land  in  controversy  to  have  ripened  into  a 
perfect  title  by  adverse  possession,  it  must 
have  been  either  in  actual  adverse  posses- 
sion of  all  of  it,  or  in  the  actual  possession 
of  a  part  of  it  under  its  color  of  title  to 
all  of  it  Three  of  the  elements  of  posses- 
sion necessary  in  order  that  it  may  be  ad- 
verse are  that  it  must  be  actual,  hostile,  and 
exclusive.  It  is  true  that,  where  the  land 
Is  of  such  character  as  not  to  admit  of  per- 
manent and  useful  improvement,  as  is  claim- 
ed to  be  the  character  of  the  land  in  the 
case  at  bar,  "actual  occupation,  cultivation, 
and  residence  are  unnecessary  to  constitute 
actual  possession  In  the  sense  of  being  ad- 
verse to  the  true  owner" ;  but,  whatever  the 
character  of  the  land  may  be,  the  possession, 
to  be  adverse  in  the  legal  sense,  must  be  evi- 
denced by  such  acts  as  are  calculated  to  ar- 
rest the  attention  of  the  true  owner,  and  in- 
dicate to  him  that  the  land  Is  being  appro- 
priated to  the  use  of  another  under  claim  of 
ownership.   In  Ford  v.  Wilson,  35  Miss.  504, 


72  Am.  Dec.  187,  it  was  said  that  the  occupa- 
tion must  be  of  such  character  "that  the 
owner  may  be  thereby  notified  to  assert  his 
title,"  and  In  Wood  on  Limitations,  §  267,  It 
Is  said  that:  "When  one  enters  upon  land 
under  color  of  title  and  with  claim  of  own- 
ership, any  acts  of  user  which  are  continu- 
ous and  which  indicate  unequivocally  to  the 
neighborhood  in  which  the  land  is  situated 
that  It  is  appropriated  exclusively  to  his  in- 
dividual use  and  ownership,  such  entry  is 
sufficient  to  render  the  possession  adverse." 

Examined  In  the  light  of  this  rule,  the  pos- 
session, If  such  It  can  be  called,  by  the  club 
of  the  land  in  controversy  was  not  of  such 
character  as  to  vest  In  It  title  by  adverse 
possession.  Leaving  entirely  out  of  view  the 
fact  that,  during  at  least  a  portion  of  the 
time,  appellant  had  given  it  permission  to  use 
his  land,  and  during  that  time  might  have 
well  believed  that  it  was  using  the  land  In 
controversy  by  virtue  of  that  permission, 
the  mere  fact  that  a  path  or  two  was  cut 
through  the  forest  on  his  land,  and  that  it 
was  hunted  upon  occasionally  by  members  of 
the  club,  can  hardly  be  said  to  be  such  an  as- 
sertion of  an  Intention  to  appropriate  the 
land  to  the  exclusive  use  of  the  club  as  to 
call  upon  him  to  interfere  and  assert  his 
title.  The  acquiescence  of  a  landowner  In  a 
mere  trespass,  however  long  continued,  can- 
not have  the  effect  of  divesting  him  of  his 
title,  unless  the  trespass  Is  of  such  character 
as  to  comply  with  all  the  elements  of  an  ad- 
verse possession. 

[5,  6]  It  is  true  that  the  taxes  on  the  land 
In  controversy  were  paid  by  the  club,  and  not 
by  appellant,  but  the  payment  of  taxes  can- 
not help  out  a  defective  possession,  but  sim- 
ply constitute  evidence  of  claim  of  owner- 
ship, and  such  claim,  unaccompanied  by  pos- 
session, will  avail  nothing.  It  may  also  be 
true,  as  appellee  contends,  that  appellant 
knew  that  the  club  was  paying  taxes  on  this 
land,  and  that  fact,  If  true,  Is  some  evidence 
that  he  knew  that  the  club  was  asserting 
some  claim  to  the  land,  but  claiming  land 
and  exercising  acts  of  ownership  over  it  are 
very  different  things.  A  landowner  may 
know  that  another  is  claiming  his  land,  but 
such  claim,  even  in  that  event,  can  never  rip- 
en Into  a  title,  unless  it  is  accompanied  for 
ten  years  by  a  continuous,  hostile,  actual,  and 
exclusive  possession.  The  only  effect  of 
knowledge  of  such  a  claim  by  the  true  owner 
is  to  dispense  with  proof  that  the  possession 
was  open  and  notorious. 

The  case  of  McCaughn  v.  Young,  85  Miss. 
277,  87  South.  889,  relied  on  by  appellee  is 
not  In  conflict  with  the  view  here  expressed, 
and  the  rule  applied  in  that  case  is  the  same 
as  the  rule  applied  here  It  may  be  that  the 
facts  of  that  case  did  not  bring  it  within  the 
rule,  and  to  that  extent  the  court  was  then 
in  error,  and  conceding,  for  the  purpose  of 
the  argument,  that  this  is  true,  that  fact  is 
of  no  Importance  here,  for  the  rule  Itself  was 
left  by  the  court  undisturbed.   That  case, 
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however,  was  very  different  from  the  one 
here  under  consideration.  The  claimant 
there  cut  timber  continuously  from  the  land 
in  controversy  which  adjoined  his  own,  which 
fact  was  known  to  the  true  owner,  who  also 
knew  that  be  was  cutting  and  disposing  of 
tbis  timber  under  claim  of  ownership. 

In  so  far  as  possession  by  Smith  of  a 
portion  of  lot  5  is  concerned,  it  Is  conceded 
by  counsel  for  appellee  in  their  supplemental 
brief  that  the  club  cannot  avail  itself  there- 
of, and  the  conclusion  at  which  we  have  ar- 
rived renders  it  unnecessary  for  us  to  de- 
termine whether  or  not  appellant  could  avail 
himself  thereof. 

The  decree  of  the  court  below  will  be  re- 
versed, and  decree  here  reinstating  the  in- 
junction, making  it  perpetual,  and  directing 
that  the  contract  by  which  the  timber  on 
the  land  in  controversy  was  attempted  to  be 
sold  by  the  O.  H.  Johnson  Hunting  Club  to 
appellee  be  held  for  naught,  in  so  far  as  the 
rights  of  appellant  are  concerned. 


(No.  16,267.) 
March  16, 


COLEMAN  et  aL  v.  COLEMAN. 

(Supreme  Court  of  Mississippi. 

1914.) 

Appeal  from  Chancery  Court,  Warren  Coun- 
ty;  E.  N.  Thomas,  Chancellor. 

Action  between  Luanda  Coleman  and  others 
against  Narcissus  W.  Coleman.  From  the  judg- 
ment, Luanda  Coleman  and  others  appeal. 
Affirmed. 

N.  B.  Feld,  of  Vicksburg,  for  appellants, 
Wynn,  Was  son  &  Wynn,  of  Greenville,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed. 


COLEMAN  v.  COLEMAN. 


(No.  16,258.) 
March  16, 


(Supreme  Court  of  Mississippi. 

1914.) 

Appeal  from  Chancery  Court,  Warren  Coun- 
ty:   E.  N.  Thomas,  Chancellor. 

Action  between  Lucinda  W.  Coleman  and 
Narcissus  W.  Coleman.  From  the  judgment, 
Lucinda  Coleman  appeals.  Affirmed. 

N.  B.  Feld,  of  Vicksburg,  for  appellant 
Wvnn,  Waason  &  Wynn,  of  Greenville,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed. 


AUGER  v.  GULFPORT  LAND  &  IM- 
PROVEMENT CO.   (No.  16,317.) 

(Supreme  Court  of  Mississippi.    March  16, 
1914.) 

Appeal  from  Chancery  Court,  Harrison  Coun- 
ty; T.  A.  Wood,  Chancellor. 

Action  between  F.  A.  Auger  and  the  Gulf- 
port  Land  &  Improvement  Company.  From  the 
judgment,  Auger  appeals.  Affirmed. 

O.  J.  Dedeaux,  of  Gulfport.  for  appellant 
T.  M.  Evans,  J.  L.  Taylor,  and  T.  H  Barrett, 
all  of  Gulfport,  for  appellee. 

PER  CURIAM.  Affirmed. 


JONES  v.  COVINGTON.   (No.  16346.) 

(Supreme  Court  of  Mississippi.   March  16, 
1914.) 

Appeal  from  Circuit  Court,  Jones  County; 
Paul  B.  Johnson,  Judge. 

Action  between  Newton  A.  Jones  and  J.  B. 
Covington.  From  the  judgment,  Jones  appeals. 
Affirmed. 

R.  B.  Halsell,  of  Laurel,  for  appellant  D. 
B.  Cooley,  of  Laurel,  for  appellee. 

PER  CURIAM.  Affirmed. 


HONBYOUTT  v.  KIMBALL.    (No.  16,269.) 

(Supreme  Court  of  Mississippi.   March  16, 
1914.) 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  A.  Henry,  Judge. 

Action  between  M.  H.  Honeycutt  and  Ella  Y. 
KimbalL  From  the  judgment,  Honeycutt  ap- 
peals. Affirmed. 

J.  C.  Ward,  of  Philadelphia,  for  appellant 
Eugene  Palmer,  of  Jackson,  for  appellee. 

PER  CURIAM.  Affirmed. 


COCHRAN  v.  MARTIN.   (No.  16,332.) 

(Supreme  Court  of  Mississippi.    March  16, 
1914.) 

Appeal  from  Circuit  Court,  Lincoln  County; 
D.  M.  Miller,  Judge. 

Action  between  C.  W.  Cochran  and  V.  B. 
Martin.  From  the  judgment,  Cochran  appeals. 
Affirmed. 

Cochran  &  McCants,  of  Meridian,  and  T.  Bra- 
dy, Jr.,  of  Brookhaven,  for  appellant  Casaedy 
&  Cassedy,  of  Brookhaven,  for  appellee. 

PER  CURIAM.  Affirmed. 


THOMPSON  v.  LEVY.   (No.  16,335.) 

(Supreme  Court  of  Mississippi.   March  16, 
1914.) 

Appeal  from  Circuit  Court,  Lincoln  County; 
D.  M.  Miller,  Judge. 

Action  between  Noel  R.  Thompson  and  Frank 
L.  Levy.  From  the  judgment,  Thompson  ap- 
peals. Affirmed. 

M.  McCullough,  of  Brookhaven,  for  appellant. 
R.  D.  Lanier,  of  Laurel,  for  appellee. 

PER  CURIAM.  Affirmed. 


McCRAE  v.  STATE    (No.  17,027.) 

(Supreme  Court  of  Mississippi.    March  23, 
1914.) 

Appeal  from  Circuit  Court  Lauderdale  Coun- 
ty; J  no.  L.  Buckley,  Judge. 

Will  McCrae  was  convicted  of  assault  and 
battery,  and  appeals.  Affirmed. 

Scott  &  Christian,  of  Meridian,  for  appel- 
lant. Frank  Johnston,  Asst.  Atty.  Gen,  for 
the  State 

PER  CURIAM.  Affirmed. 
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WILLIS  r.  STATE.    (No.  17,280.) 


(Supreme  Court  of  Mississippi. 

1914.) 


March  23, 


Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  Claude  Clayton,  Judge. 

Walter  Willis  was  convicted  of  selling  liq- 
uor, and  appeals.  Affirmed. 

Paine  ft  Paine,  of  Aberdeen,  for  appellant 
Geo.  H.  Ethridge,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Affirmed. 


HATCH  v.  STATE    (No.  17,251.) 


(Supreme  Court  of  MisHissippi. 

1914.) 


March  28, 


Appeal  from  Circuit  Court,  Monroe  County; 
Claude  Clayton,  Judge. 

Pete  Hatch  was  convicted  of  selling  liquor, 
and  appeals.  Affirmed. 

Paine  ft  Paine,  of  Aberdeen,  for  appellant 
Geo.  H.  Ethridge,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Affirmed. 


TI  DWELL  v.  STATE.    (No.  17,020.) 

(Supreme  Court  of  Mississippi.    March  28, 
1914.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty; Jno.  L.  Buckley,  Judge. 

P.  A-  Tidwell  was  convicted  of  assault  and 
battery,  and  appeals.  Affirmed. 

Scott  ft  Christian,  of  Meridian,  for  appellant 
Geo.  H.  Ethridge,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


SIMS  v.  STATE.  (No.  17,260.) 

(Supreme  Court  of  Mississippi.   March  80, 
1914.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty: T.  H.  Barrett  Judge. 

A.  L.  Sims  was  convicted  of  manslaughter,  and 
appeals.  Affirmed. 

Mize  ft  Mize,  of  Gulfport,  for  appellant.  Geo. 
H.  Ethridge,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


GULP  &  S.  L  R.  CO.  v.  HACKLEY. 
(No.16,464.) 

(Supreme  Court  of  Mississippi.    March  30, 
1914.) 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  A.  Henry,  Judge. 

Action  by  Aldora  Hackley  against  the  Gulf 
k  Ship  Island  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 

Wells,  May  ft  Sanders,  of  Jackson,  for  ap- 
pellant Burch  ft  8tricker,  of  Jackson,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed, 


JACKSON  RY.  ft  LIGHT  CO.  T.  WOODS. 
(No.  16,468.) 

(Supreme  Court  of  Mississippi.    March  30, 
1914.) 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  A.  Henry,  Judge. 

Action  by  Robert  Woods  against  the  Jack- 
son Railway  &  Light  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Wells,  May  ft  Sanders,  of  Jackson,  for  ap- 
pellant Harris  ft  Potter,  of  Jackson,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed. 


WAIN  WRIGHT  v.  WAIN  WRIGHT. 

(No.  16,400.) 

(Supreme  Court  of  Mississippi.    March  30, 
1914.) 

Appeal  from  Chancery  Court,  Hinds  County; 
G.  G.  Lyell,  Chancellor. 

Action  between  M.  E.  Wainwright  and  Sarah 
A.  Wainright  From  the  judgment  M.  E.  Wain- 
w right  appeals.  Affirmed. 

Powell  ft  Thompson,  of  Jackson,  for  appel- 
lant Chalmers  Alexander,  of  Jackson,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed. 


TAYLOR  v.  STATE.    (No.  17,018.) 

(Supreme  Court  of  Mississippi.    March  30, 
1914.) 

Appeal  from  Circuit  Court,  Lamar  County; 
A.  E.  Weathersby,  Judge. 

Bill  Taylor  was  convicted  of  murder,  and  ap- 
peals.  Affirmed. 

T.  W.  Davis,  of  Purvis,  and  W.  A.  Shipman 
and  T.  G.  Bilbo,  both  of  Poplarville,  for  appel- 
lant. Geo.  H.  Ethridge,  Asst  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  Affirmed. 


DANIELS  et  si  v.  BRANTLEY,  Sheriff,  et  ah 
(No.  17,089.) 

(Supreme  Court  of  Mississippi.    March  30, 
1914.) 

Appeal  from  Chancery  Court,  Neshoba  Coun- 
ty:  Jas.  F.  McCool,  Chancellor. 

Action  between  T.  J.  Daniels  and  others  and 
W.  J.  Brantley,  Sheriff,  and  others.  From  the 
judgment,  Darnels  and  others  appeal.  Motion 
to  affirm  sustained. 

W.  M.  Lewis,  of  Philadelphia,  and  O.  A.  Luck- 
ett,  of  Kosciusko,  for  appellees. 

PER  CURIAM.    Motion  to  affirm  sustained. 


RIDDICK  v.  STATE. 


(No.  16,936.) 

March  23, 


(Supreme  Court  of  Mississippi. 

1914.) 

Appeal  from  Circuit  Court,  Warren  County; 
H.  C.  Mounger,  Judge. 

Herman  Riddick  was  convicted  of  assault 
with  intent  to  kill,  and  appeals.  Affirmed. 

T.  D.  Marshall,  of  Vicksburg,  for  appellant 
J.  M.  Vardaman,  of  Jackson,  for  the  State. 

PER  CURIAM.  Affirmed. 
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LEE  r.  STATE.   (No.  16,985.) 

(Supreme  Court  of  Mississippi.    March  23, 
1914.) 

Appeal  from  Circuit  Court,  Warren  County; 
H.  C.  Mounger,  Judge. 

Dick  Lee  was  convicted  of  assault  with  intent 
to  kUl,  and  appeals.  Affirmed. 

See,  also,  63  South.  279. 

T.  D.  Marshall,  of  Vicksburg,  for  appellant. 
J.  M  Yardaman,  of  Jackson,  for  the  State. 

PER  CURIAM.  Affirmed. 


ILLINOIS  CENT.  R,  CO.  v.  SWINNBT 
BROS.  FURNITURE  CO. 
(No.  16,322.) 

(Supreme  Court  of  Mississippi.    March  30, 
1914.) 

Appeal  from  Circuit  Court,  Holmes  County; 
Monroe  McClurg,  Judge. 

Action  by  the  Swinney  Bros.  Furniture  Com- 
pany against  the  Illinois  Central  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Mayes  &  Mayes,  of  Jackson,  for  appellant 

PER  CURIAM.  Affirmed. 


SEABOARD  AIR  LINE  RY.  CO.  v. 
HUDGINS. 

(Court  of  Appeals  of  Alabama.   Feb.  5,  1914.) 

1.  Railroads  (§  327*)— Accident  at  Cboss- 
iko— Contributory  Negligence— Duty  to 
Stop  and  Look. 

A  traveler  in  a  vehicle,  who  on  approach- 
ing a  railroad  crossing  stops  so  far  from  it  as 
not  to  be  able  to  discover  the  danger  from  an 
engine  or  train  then  near  it,  is  bound  to  stop 
nt  some  point  near  the  crossing  where  he  can 
discover  the  danger  in  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §f  1043-1066;  Dec  Dig.  §  327.*] 

2.  Railroads  (j  350*)— Accident  at  Cross- 
ing—Question for  Jury  —  Contributory 
Negligence. 

Where  a  traveler  in  a  vehicle  stops  near 
enough  to  a  public  crossing  to  discover  an  en- 
gine at  a  standstill  some  distance  away,  and 
sees  the  engine  again  when  about  40  yards 
from  the  crossing,  which  gives  no  warning  that 
it  has  started,  the  question  of  his  negligence  in 
attempting  to  cross  without  stopping  again  is 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1152-1192 ;  Dec  Dig.  §  350.*] 

• 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty; J.  E.  Blackwood,  Judge. 

Action  by  A.  D.  Hudgins  against  the  Sea- 
board Air  Line  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Tillman,  Bradley  &  Morrow,  and  L.  C 
Leadbeater,  all  of  Birmingham,  for  appellant 
Bondurant  &  Smith,  of  Birmingham,  for  ap- 
pellee. 

WALKER,  P.  J.  There  was  evidence  tend- 
ing to  prove  that  the  plaintiff's  minor  son, 
as  he  was  riding  In  a  buggy  at  night  and 


approaching  the  place  of  crossing  of  the 
defendant's  track  and  the  street  In  the  town 
of  Odenville  on  which  he  was  traveling, 
stopped  the  buggy  about  50  or  75  yards  from 
the  crossing,  looked  and  listened  for  an  ap- 
proaching train  or  engine,  and  discovered 
nothing  to  Indicate  the  proximity  of  either 
except  the  light  of  an  engine  which  was 
standing  still  150  or  200  yards  from  the 
crossing;  that,  proceeding  then  towards  the 
crossing,  and  after  passing  a  building,  and 
when  about  40  yards  from  the  crossing,  he 
again  saw  the  light  of  the  engine  as  before, 
and  did  not  stop  again  before  going  upon 
the  track,  where  the  buggy  was  struck  by 
the  rear  end  of  the  train,  which  the  engine 
which  he  had  seen  was  then  slowly  backing 
over  the  crossing;  and  that  the  engine  was 
put  In  motion  without  the  bell  being  rung 
or  the  whistle  blown,  and  when  there  was 
no  light  on  the  rear  of  the  train  which  was 
in  view  of  the  occupants  of  the  buggy,  who 
did  not  discover  the  approach  of  the  train 
until  Immediately  before  the  collision. 

[1, 2]  It  Is  contended  in  behalf  of  the  ap- 
pellant (defendant  below)  that  it  was  a  nec- 
essary Inference  from  the  undisputed  evi- 
dence In  the  case  that  the  plaintiff's  son 
was  guilty  of  negligence  In  falling  to  make 
another  stop  before  undertaking  to  drive  over 
the  track.  It  is  insisted  In  argument  that 
this  conclusion  follows  from  an  application 
to  the  evidence  In  the  case  of  the  rules  stat- 
ed in  the  cases  of  Central  of  Georgia  Ry.  Co. 
v.  Foshee,  125  Ala.  212,  27  South.  1006,  and 
Central  of  Georgia  Ry.  Co.  v.  Barnett  151 
Ala.  407,  44  South.  392.  Those  rulings  are 
to  the  effect  that  a  traveler  In  a  vehicle  who, 
on  approaching  a  railroad  crossing,  stops  so 
far  from  it  as  not  to  be  able  to  discover  the 
danger  from  an  engine  or  train  then  in  prox- 
imity to  it,  Is  not  relieved  of  the  duty  of 
stopping  at  some  point  nearer  the  crossing 
where  he  could  discover  the  peril  in  proceed- 
ing farther.  A  different  case  Is  presented 
when  such  a  traveler  stops  near  enough  to 
a  much-used  public  crossing  in  a  town  to  as- 
certain the  situation  with  reference  to  it  of 
an  engine  then  in  its  vicinity  and  discovers 
that  such  engine  is  at  a  standstill  some  dis- 
tance from  the  crossing.  If  with  this  sit- 
uation disclosed  to  him  the  traveler  proceeds 
on  his  way,  seeing  the  engine  again  when 
he  is  about  40  yards  from  the  crossing,  and. 
in  the  absence  of  any  sound  of  a  whistle 
blown  or  bell  rung  or  of  anything  to  give 
warning  that  the  engine  has  been  pat  In  mo- 
tion, undertakes  to  go  over  the  crossing  with- 
out stopping  again,  the  question  as  to  wheth- 
er he  was  or  was  not  negligent  in  doing  so 
is  one  for  the  Jury.  We  are  not  of  opinion 
that  It  can  properly  be  said  as  a  matter  of 
law  that  one  so  acting  in  such  circumstances 
is  chargeable  with  negligence  for  failing  to 
anticipate  that  the  engine  might,  without 
any  signal  or  warning  at  all,  be  put  to  mo 
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tion  to  back  a  train  in  the  dark  oyer  the 
crossing.  The  conclusion  Is  that  the  defend- 
ant was  not,  on  the  theory  that  the  evidence 
without  conflict  sustained  one  or  both  of 
its  pleas  of  contributory  negligence,  entitled 
to  require  the  court  to  give  either  of  the 
written  charges  requested  In  its  behalf. 

The  result  of  applying  the  familiar  rules 
governing  the  review  on  appeal  of  the  action 
of  a  trial  court  on  a  motion  for  a  new  trial 
is  that  the  assignment  of  error  based  upon 
the  overruling  of  the  defendant's  motion  for 
a  new  trial  cannot  be  sustained. 

Affirmed. 


JEFFERSON  FERTILIZER  CO.  v.  BURNS. 
(Court  of  Appeals  of  Alabama.   Feb.  12,  1914.) 

1.  Parent  and  Child  ($  7*)— Injuries  to  Mi- 
nor—Action BT  P  ARB  NT. 

If  defendant,  without  a  parent's  consent, 
employed  his  minor  child  to  work  In  a  place 
which  was  dangerous  because  of  the  minor's 
youth  and  inexperience,  defendant  is  liable  to 
the  parent  for  damages  from  resulting  injury, 
irrespective  of  its  negligence  or  the  minor's  con- 
tributory negligence. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  §§  72,  86-99;  Dec  Dig.  |  7.*] 

2.  Appeal  and  Errob  (j  1048*)— Harmless 
Error— Exclusion  of  Evidence. 

The  exclusion  of  a  question  which  required 
a  repetition  of  a  statement  to  which  witness 
had  already  deposed  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4140-4145,  4151,  4158- 
4160;   Dec.  Dig.  §  1048.*] 

3.  Appeal  and  Erbob  (§  1068* )— Harmless 
Error— Exclusion  of  Evidence— Evidence 
Subsequently  Admitted. 

Defendant  was  not  prejudiced  by  the  ex- 
clusion of  questions,  where  the  same  witness 
subsequently  testified  fully  as  to  the  same  mat- 
ter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4195,  4200-4204,  4208 ; 
Dec.  Dig.  |  1058.*] 

4.  Trial  (|  296*)— Instructions— Weight  of 
Evidence. 

A  part  of  the  oral  charge,  in  a  parent's 
action  for  damages  for  injuries  from  the  em- 
ployment of  his  minor  son  without  his  consent, 
that  "the  allegation  of  this  complaint  says  that 
the  employment  was  dangerous— it  was  danger- 
ous to  work  around  a  fertilizer  factory— and 
that  this  boy  was  a  boy  of  inexperience"  was 
Dot  objectionable  as  charging  that  it  was  dan- 
gerous to  work  around  the  fertilizer  factory, 
where  other  parts  of  the  charge  left  the  ques- 
tion of  danger  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
gjg^H  705-713,  715,  716,  718;   Dec.  Dig.  § 

5.  Parent  and  Child  (§  7*)  —  Injuries  to 
Minob— Actions— Instructions. 

As  instruction,  in  a  parent's  action  for  in- 
jury to  a  minor  from  being  employed  in  a 
dangerous  place  without  his  consent,  that  a 
place  of  work  might  be  dangerous  to  a  boy  un- 
der 12  years  of  age  when  it  might  not  be  dan- 
gerous to  a  mature  person,  and,  in  considering 
whether  a  place  of  work  is  dangerous  to  a  boy 
of  11  years,  the  jury  may  consider  the  natural 
instinct  and  disposition  of  such  a  boy,  was  not 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  fS  72,  86-99;  Dec.  Dig.  §  7.*J 


6.  Master  and  Servant  (j  284*)— Existence 

of  Relation. 

If  the  presence  of  a  boy  11  years  of  age  in 
a  fertilizer  factory  was  pursuant  to  his  em- 
ployment there,  it  cannot  be  said,  as  a  matter 
of  law,  that  he  was  a  trespasser  or  licensee  be- 
cause he  was  on  the  premises  half  an  hour  ear- 
lier than  required  by  bis  employment,  since  ac- 
curacy as  to  the  time  for  going  to  work  could 
not  be  expected  of  such  a  youth,  especially  if 
employed  without  his  parent's  knowledge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fj  1000-1090,  1092-1132; 
D6C.         §  284.  *J 

Appeal  from  City  Court  of  Bessemer;  J. 
C.  B.  Gwin,  Judge. 

Action  by  William  Burns  against  the  Jef- 
ferson Fertilizer  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  complaint  contained  one  count,  and 
is  as  follows:  "Plaintiff  claims  of  defendant 
the  sum  of  *1,600  damages  for  that  hereto- 
fore, to  wit,  defendant  was  operating  and 
running  a  fertilizer  factory  at  or  near  Bes- 
semer, Ala.,  and,  in  or  about  the  operation  or 
running  thereof,  the  defendant  wrongfully, 
without  the  consent  of  plaintiff,  caused 
plaintiff's  minor  son,  Roosevelt  Burns,  who 
is  a  member  of  plaintiff's  family,  to  work 
in  or  about  the  running  or  operation  of 
said  fertilizer  factory  at  a  place  or  at  work 
which  was  highly  dangerous  to  a  person 
of  his  youth  and  Inexperience,  and,  as 
a  proximate  consequence  of  said  wrong, 
plaintiff's  said  son  was  Injured  as  follows: 
[Here  follows  catalog  of  Injuries.]  And 
plaintiff  himself  was  put  to  great  expense 
and  trouble  to  heal  and  cure  his  said  wounds 
and  injuries,  lost  the  service  of  his  said  son 
for  a  long  time,  his  services  were  rendered 
permanently  less  valuable,  etc.,  and  that  his 
said  son  was  injured  while  engaged  in  or 
about  such  dangerous  work  or  place." 

The  following  is  part  of  the  court's  oral 
charge  objected  to:  "The  allegation  of  this 
complaint  says  that  the  employment  was 
dangerous— it  was  dangerous  to  work  around 
a  fertilizer  factory — and  that  this  boy  was 
a  boy  of  inexperience." 

The  following  charges  were  given  for  plain- 
tiff: "(a)  A  place,  of  work  might  be  danger- 
ous to  a  boy  under  12  years  of  age  when  it 
might  not  be  dangerous  to  a  person  of  mature 
years,  (b)  In  considering  whether  or  not  a 
place  of  work  Is  dangerous  to  a  boy  of  11 
years,  the  jury  may  consider  the  natural  in- 
stinct and  disposition  of  a  boy  of  that  age." 

Charges  1  and  2  refused  to  defendant  were 
the  affirmative  charges  not  to  find  for  plain- ' 
tiff,  and  to  find  for  defendant  The  following 
charges  were  also  refused  defendant:  "(4) 
The  court  charges  the  Jury  that  the  son  of 
plaintiff,  in  going  into  the  building  at  the 
time,  and  place  when  and  where  he  was  in- 
jured, was  a  mere  trespasser  or  licensee,  and, 
as  such,  defendant  owed  him  no  duty  other 
than  to  refrain  from  wantonly  or  intention- 
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ally  Injuring  him,  or  to  use  due  care  to  avoid 
bis  being  Injured  after  his  danger  became 
apparent,  and  I  further  charge  you  that 
there  is  no  evidence  of  any  wanton  or  inten- 
tional injury,  nor  is  there  any  evidence  of 
defendant's  failure  to  use  due  care  after 
the  danger  became  apparent,  and  therefore 
you  must  find  for  defendant  (5)  If  plain- 
tiff's son  was  injured  at  6:29  a.  m.,  and  it 
was  not  time  for  his  work  to  start  until  7 
a.  m.,  then  your  verdict  should  be  for  de- 
fendant" 

Estes,  Jones  ft  Welch,  of  Bessemer,  for  ap- 
pellant Mathews  ft  Mathews,  of  Bessemer, 
for  appellee. 

WALTER,  P.  J.  Evidently  in  the  framing 
of  the  complaint  in  this  case  use  was  made 
of  the  complaint  set  out  in  the  opinion  in  the 
case  of  Marbury  Lumber  Co.  v.  Westbrook, 
121  Ala.  179,  25  South.  914.  The  basis  of  the 
recovery  sought  Is  the  alleged  wrong  of  the 
defendant  in  causing  the  plaintiff's  minor 
son,  without  the  plaintiff's  consent  to  work 
at  a  place  or  at  work  which  was  dangerous 
to  the  minor,  because  of  his  youth  and  In- 
experience. As  pointed  out  in  the  opinion 
in  the  case  above  cited,  the  charge  involves 
no  issue  of  negligence.  The  liability  asserted 
is  for  an  invasion  of  the  parental  rights  of 
the  plaintiff. 

[1]  If  the  defendant  without  the  plaintiff's 
consent  caused  the  latter's  minor  son  to 
work  as  alleged,  and  the  son  was  Injured  in 
consequence,  the  defendant  is  liable  to  the 
plaintiff  in  damages,  regardless  of  negligence 
vel  non  on  its  part,  and  also  regardless  of 
contributory  negligence  vel  non  on.  the  part 
of  the  minor.  As  the  plaintiff's  right  of 
recovery  was  not  dependent  upon  his  showing 
that  the  defendant  was  negligent  in  failing 
to  warn  the  minor  of  the  dangers  of  the  em- 
ployment in  which  he  engaged,  the  ruling 
made  in  the  case  of  Louisville  ft  Nashville  R. 
Co.  v.  Wilson,  162  Ala.  588,  50  South.  188,  as 
to  what  is  requisite  to  show  negligence  in 
that  regard  for  which  an  employer  is  liable 
to  a  minor  employe,  Is  not  applicable.  That 
was  a  suit  by  the  minor  himself,  seeking  to 
charge  the  defendant  with  liability  under  the 
Employers'  Liability  Statute  (Act  April  22, 
1908,  c.  149, 85  Stat  65  [U.  S.  Comp.  St  Supp. 
1911,  p.  1S22]),  and  for  the  plaintiff  in  that 
case  to  maintain  his  action  the  averments  of 
his  complaint  had  to  show  negligence  for 
which  his  employer,  the  defendant  was  re- 
sponsible. We  are  not  of  opinion  that  the 
complaint  In  the  case  at  bar  was  subject  to 
the  demurrer  which  was  Interposed  to  It 

[2]  The  question  asked  the  defendant's 
witness  Horton  on  his  redirect  examination, 
an  objection  to  which  was  sustained,  called 
for  a  repetition  of  a  statement  to  which  the 
witness  had  already  deposed,  and  the  defend- 
ant could  not  have  been  prejudiced  by  the 
action  of  the  court  in  sustaining  the  objec- 
tion. 


[I]  The  defendant  was  not  deprived  of  any 
testimony  which  it  was  entitled  to  adduce  as 
the  result  of  the  action  of  the  court  in  sus- 
taining objections  to  two  questions  to  Its  wit- 
ness  John  Bruce,  asked  on  his  direct  examina- 
tion, as  subsequently  the  witness  was  permit- 
ted to  state  fully  what  was  done  as  to  for- 
bidding or  permitting  employes  whose  work 
was  in  other  parts  of  the  factory  to  go  into 
the  building  in  which  the  plaintiff's  son  was 
hurt 

[4]  There  is  no  merit  in  the  exception  re- 
served to  a  part  of  the  court's  oral  charge. 
Plainly  it  was  not  the  purpose  of  the  court, 
in  using  the  language  excepted  to,  to  assert 
that  it  was  dangerous  to  work  around  the 
fertilizer  factory.  Evidently  the  statement 
had  reference  to  what  the  complaint  alleged. 
Other  parts  of  the  charge  show  that  the  ques- 
tion of  the  employment  being  at  a  dangerous 
place  was  unequivocally  left  for  the  determi- 
nation of  the  Jury  from  the  evidence  in  the 
case. 

[•J  That  the  court  did  not  commit  a  re- 
versible error  In  giving  written  charges  A  and 
B  is  shown  by  the  ruling  made  in  the  similar 
case  of  Marbury  Lumber  Co.  v.  Westbrook, 
121  Ala.  179,  25  South.  914. 

To  cause  a  boy  11  years  old  to  work  in 
such  a  place  as  the  evidence  showed  the  de- 
fendant's fertilizer  factory  to  be  may  in- 
volve peril  to  him,  though  there  is  no  danger 
In  the  work  to  which  he  is  assigned  or  in  the 
particular  place  in  which  that  work  is  done. 
The  danger  may  arise  from  the  surroundings 
resulting  from  the  employment}  from  the 
opportunities  and  temptations  it  affords  for 
the  indulgence  of  the  natural  instincts  and 
propensities  of  a  normal  boy  of  that  age, 
who  may  be  expected  to  expose  himself  to 
dangers  there  may  be  at  other  places  on  the 
premises  to  which  he  may  have  access  either 
while  going  to  or  coming  from  his  work,  or 
at  any  time  when  he  may  not  be  under  a 
restraining  influence. 

[6]  If  tbe  presence  of  the  boy  at  such  a 
place  of  danger  at  the  time  he  was  hurt  may 
be  attributed  to  his  employment  it  cannot  be 
said,  as  a  matter  of  law,  that  he  should  be 
regarded  as  a  trespasser  or  a  mere  licensee 
because  he  was  on  the  premises  a  half  hour 
sooner  than  his  attendance  was  required,  as 
accuracy  as  to  the  proper  time  for  going  to 
the  place  of  employment  may  not  be  expect- 
ed of  one  of  such  an  age,  especially  if  his 
employment  is  without  the  knowledge  or  con- 
sent of  bis  parents.  It  follows  that  the  court 
was  not  In  error  in  refusing  to  give  written 
charges  4  and  5  requested  by  the  defendant 

It  is  not  necessary  to  inquire  if  the  father's 
right  to  maintain  his  action  would  have  been 
affected  if,  at  the  time  his  minor  son  was 
hurt,  the  latter  was  at  a  place  to  which  his 
employer  had  forbidden  him  to  go,  as  there 
was  evidence  tending  to  prove  that  the  boy 
was  allowed  by  his  employer  to  go  to  the 
place  at  which  he  was  hurt  to  get  in  out  of 
the  weather  when  it  was  cold,  and  that  he 
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was  hurt  in  going  there  to  get  warm  a  short 
time  before  that  at  which  he  waa  to  com- 
mence a  day's  work.  There  was  evidence 
tending  to  support  the  material  averments  of 
the  complaint,  and  the  court  was  not  in  er- 
ror in  refusing  to  give  written  charges  1  and 
2  requested  by  the  defendant. 

Under  the  rules  applicable  to  the  review 
on  appeal  of  the  action  of  a  trial  court  on  a 
motion  for  a  new  trial,  It  cannot  be  said 
that  the  record  shows  that  the  court  was  In 
error  in  overruling  the  defendant's  motion 
for  a  new  trial. 

Affirmed. 


JACKSONVILLE  ELECTRIC  CO.  v.  DIL- 
LON. 

(Supreme  Court  of  Florida.    Feb.  11,  1914. 
Rehearing  Denied  March  27,  1914.) 

(Byllobua  by  the  Court.) 

1.  Carriers  (f  292*)— Injury  to  Street  Car 
Passenger— Defense. 

That  the  location  of  its  parallel  tracks  waa 
constructed  under  municipal  direction  is  not 
a  defense  against  injury  to  a  passenger  on  a 
street  car  by  a  passing  car,  when  the  narrow 
clearance  between  the  cars  is  due  to  the  act 
of  the  street  car  company  in  putting  on  much 
wider  cars  after  the  tracks  were  located. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1168-1170,  1176-1178;  Dec.  Dig. 
I  292*] 

2.  Carriers  (|  331*)— Injury  to  Street  Car 
Passenger— Defense— Contrihutort  Neg- 
ligence. 

The  possibility  that  the  elbow  of  a  passen- 
ger in  a  street  car,  with  his  arms  resting  nat- 
urally on  the  sill  of  an  open  window,  may  have 
slightly  protruded,  will  not  prevent  recovery 
when  the  sudden  jerking  of  the  car  threw  the 
arm  out  against  a  passing  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1371,  1374-1882;  Dec  Dig.  f 
331.*] 

8.  Witnesses  (|  317*)  —  Competency  —  Con- 
tradictory Statements. 

The  testimony  of  a  witness  should  not  as 

matter  of  law  be  entirely  rejected,  because  he 

stated  that  the  sudden  movement  of  the  car 

threw  him  "forward." 
[Ed.  Note.— For  other  cases,  see  Witnesses, 

Cent  Dig.  §{  1080-1083 ;  Dec  Dig.  §  317.*] 

4.  Trial  (|  146*)  —  Submission  of  Issue  — 

Pleading  and  Proof. 

The  court  should  not  submit  to  the  jury 
a  count  in  a  declaration  which  the  evidence  does 
not  tend  to  support. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  328,  841;  Dec  Dig.  |  146.*] 

Error  to  Circuit  Court,  Duval  County; 
George  Cooper  Gibbs,  Judge 

Action  by  Albert  J.  Dillon  against  the 
Jacksonville  Electric  Company,  a  corpora- 
tion, for  personal  injuries.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

John  L.  Doggett,  of  Jacksonville,  for  plain- 
tiff in  error.  A.  G.  Hartridge,  and  John  E. 
and  Julian  Hartridge,  all  of  Jacksonville,  for 
defendant  in  error. 


COCKRELL,  J.  For  personal  injuries, 
caused  by  the  running  of  the  cars  operated 
by  the  electric  company,  Dillon  recovered  his 
judgment 

The  record  shows  that  while  a  passenger 
on  a  street  car,  with  its  windows  open,  Dil- 
lon was  seated  with  his  arm  resting  on  the 
window  sill,  and  his  elbow  possibly  protrud- 
ing ;  that,  as  two  cars  were  passing  going  in 
opposite  directions  on  parallel  tracks,  the 
car  in  which  he  was  seated  was  suddenly 
jerked,  throwing  his  arm  out,  and,  owing  to 
the  narrow  clearance  between  the  two  cars, 
It  was  struck  by  the  other  car  and  crushed. 
There  were  three  bars  across  the  window, 
about  the  height  of  an  ordinary  sised  man's 
shoulders  or  head,  but  an  open  space  of  six 
or  eight  inches  between  the  window  sill  and 
the  lowest  bar. 

[1]  A  defense  was  sought  to  be  raised  up- 
on the  theory  that  the  city  authorities  had 
fixed  the  location  of  the  parallel  tracks, 
thereby  exonerating  the  street  car  company. 
Among  other  reasons  that  may  be  given  why 
this  defense  may  not  be  entertained  may  be 
noticed  the  fact  that,  six  years  after  the 
tracks  were  laid,  the  company  put  on  wider 
cars,  materially  lessening  the  clearance  space 
and,  In  the  absence  of  proper  safeguards 
against  such  accidents  as  the  one  under  con- 
sideration, requiring  most  careful  handling 
in  the  operation  of  its  cars.  The  evidence 
shows  that  the  clearance  between  the  cars 
of  the  width  here  used  at  this  point  was  be- 
tween 6%  to  8  Inches,  which  might  be  con- 
siderably lessened  by  the  oscillations  of  the 
two  passing  cars.  For  these  conditions  the 
street  car  company  must  be  held  responsi- 
ble, and  It  will  not  be  permitted,  as  against 
an  action  for  injury  by  a  passenger,  to  shift 
the  responsibility  upon  the  municipality. 

[2]  Much  is  said,  in  behalf  of  the  plaintiff 
in  error,  as  to  Dillon's  negligence  in  putting 
his  arm  out  of  the  car  window.  If  It  can 
ever  be  held  to  be  negligence  as  matter  of 
law  for  a  passenger  to  put  his  arm  out  of 
the  window  of  a  street  car,  we  fail  to  find 
sufficient  facts  on  this  record  to  justify  the 
application  of  the  rule.  The  evidence  is 
merely  as  to  a  possibility  that  the  elbow  of 
the  arm  resting  on  the  sill  of  the  open  win- 
dow might  have  protruded,  while  there  is 
positive  evidence  that  the  sudden  jerking  of 
the  car  threw  the  arm  outside  the  window. 
The  evidence  further  is  that  the  window  sill 
furnished  a  natural  arm  rest  to  one  seated 
in  the  car. 

[3]  We  are  asked  to  reject  entirely  the  evi- 
dence of  a  witness  as  to  the  sudden  move- 
ment of  the  car,  because  he  stated  he  was 
thrown  "forward."  The  motion  to  strike 
the  testimony  was  not  made  until  the  evi- 
dence was  closed,  and  the  suggestion  that 
the  jerking  forward  was  a  physical  impossi- 
bility is  not  then  suggested.  We  cannot  say 
that  the  Jerking  of  a  car  may  not  throw  a 
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passenger  seated  therein  forward  as  well  as 
backwards;  in  point  of  fact,  so  far  as  our 
observation  may  go,  there  Is  not  Infrequent- 
ly a  double  action,  either  way.  The  evidence 
was  pertinent  to  the  negligence  alleged  In 
propelling  the  car,  under  the  circumstances 
already  stated. 

From  what  has  been  said,  we  are  clearly 
of  the  opinion  that  the  evidence  would  under 
the  pleadings  justify  a  finding  of  actionable 
negligence.  There  was,  however,  evidence 
for  the  defense,  tending  to  show  that  the 
street  car  company  was  free  from  fault,  and 
we  cannot  say  as  matter  of  law  that  the  com- 
pany was  negligent  The  integrity  of  the 
Jury's  verdict  upon  the  disputed  points  is 
weakened  by  the  very  large  amount  of  dam- 
ages awarded,  $32,500  for  the  loss  of  the  left 
forearm,  with  but  a  scant  showing  of  sub- 
stantial pecuniary  loss.  It  is  true,  the  court 
ordered  a  remittitur  of  all  in  excess  of  $20,- 
000;  but  this  reduction  does  not  absolve  us 
from  ascertaining  whether  some  error  of  the 
court  may  have  contributed  to  the  verdict, 
adjudged  by  the  trial  court  to  have  been  so 
excessive. 

[4]  The  declaration  consisted  of  three 
counts,  and  as  to  the  first  and  third  counts 
there  was  evidence  to  go  to  the  jury.  We 
think,  however,  the  court  erred  in  submitting 
to  the  jury  the  second  count.  There  was  no 
evidence  that  the  parallel  tracks  were  neg- 
ligently constructed  too  close  to  each  other; 
when  constructed,  they  offered  no  danger  to 
passengers  upon  the  cars  then  in  use.  The 
negligence  consisted  in  putting  on  years 
thereafter  wider  cars,  without  sufficient  pro- 
tective guards  and  in  negligently  operating 
such  cars. 

We  suggest  that,  upon  any  future  trial, 
the  second  count  be  eliminated  as  a  basis  for 
recovery,  and  further  that  the  unnecessary 
allegation  in  the  third  count,  stating  the  pur- 
pose for  which  the  iron  bars  were  placed  In 
the  windows,  be  also  eliminated. 

We  discover  no  error  in  the  admission  or 
rejection  of  evidence,  and  the  charges,  ex- 
cept as  above  indicated,  meet  our  approval. 

The  judgment  is  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
HOOKER,  and  WHITFIELD,  JJ.,  concur. 


(134  La.) 

No.  20,844. 

VERMILION  SUGAR  CO.  v.  VALLEE. 

In  re  VALLEE. 

(Supreme  Court  of  Louisiana.    Feb.  2,  1914. 
Rehearing  Denied  March  16,  1914.) 

(Bylldbut  hy  the  Court.) 

Corporations  (|  83*)— Stock  Subscription— 
Enforcement  ArncB  Revocation. 

In  a  suit  by  a  corporation  against  a  sub- 
scriber to  its  stock  before  its  organization,  which 
subscriber  had  withdrawn  his  subscription  be- 
fore organization  and  his  offer  to  subscribe  had 


been  accepted  by  the  corporation,  there  will  be 
judgment  dind siring  plaintiff's  demand. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  328-336;  Dec  Dig.  |  83.*] 

Action  by  the  Vermilion  Sugar  Company 
against  Louis  Vallee.  A  judgment  in  the 
district  court  dismissing  plaintiff's  demand 
was  reversed  by  the  Court  of  Appeals,  and 
defendant  applies  for  certiorari  or  writ  of 
review.  Reversed  and  rendered. 

Kitchell  ft  Bailey,  of  Abbeville,  for  relator. 
Minos  T.  Gordy,  Jr.,  of  Abbeville,  for  re- 
spondent. 

SOMMERVILLE,  J.  Plaintiff,  in  Its  peti- 
tion filed  In  the  district  court  against  defend- 
ant, alleged  that  defendant  entered  into— 

"a  written  contract  and  agreement  to  subscribe 
for  said  purpose  [to  build  and  complete  a  sugar 
refinery  at  or  near  the  town  of  Abbeville]  to  the 
amount  opposite  his  name  on  said  agreement,  in 
a  company  to  be  organized  by  said  parties  for 
the  said  purpose,  and  to  pay  the  same  on  such 
sums  and  conditions  as  might  be  decided  on 
by  the  board  of  directors  of  such  company; 
•  *  *  that,  after  said  corporation  was  duly 
organized,  the  board  of  directors  thereof  receiv- 
ed and  accepted  the  said  contract  signed  by 
said  defendant,  and  fixed  the  terms  and  condi- 
tions for  the  payment  of  stock  subscriptions 
thereto  as  follows;  *  *  *  that,  immediately 
upon  the  organization  of  the  said  company, 
many  verbal  demands  were  made  on  the  said 
Louis  Vallee,  defendant  herein,  to  settle  and 
pay  his  said  stock  subscription  therein  in  ac- 
cordance with  the  terms  and  conditions  fixed  by 
the  board  of  directors  thereof  as  aforesaid ;  and 
that,  finally,  a  written  demand  was  made  on  the 
said  defendant  through  petitioner's  attorneys, 
Gordy  ft  Gordy,  to  pay  his  said  stock  sub- 
scription, but  all  of  said  demands  were  made  in 
vain:  that  said  stock  subscription  is  due  and 
unpaid." 

Defendant  answered,  admitting  that  he 
had  signed  the  document  purporting  to  be 
signed  by  him  and  others,  and  declared  on 
in  plaintiff's  petition,  but  averred  that  the 
same  constituted  a  mere  offer  on  his  part  to 
subscribe  to- the  capital  stock  of  a  corpora- 
tion which  was  not  in  existence,  but  which 
was  to  be  formed  thereafter,  which  offer  de- 
fendant was  at  liberty  to  withdraw,  and  did 
withdraw  and  revoke  prior  to  the  alleged  ac- 
ceptance of  said  offer  by  the  alleged  corpo- 
ration, plaintiff  herein ;  that  he  had  notified 
the  promoters  of  the  formation  of  the  said 
corporation  that  he  then  and  there  revoked 
and  withdrew  said  offer  to  subscribe  to  the 
organization  of  said  company. 

There  was  judgment  in  the  district  court 
dismissing  plaintiff's  demand,  which  was  re- 
versed by  the  Court  of  Appeals. 

Defendant  now  Invokes  the  supervisory  Ju- 
risdiction of  this  court,  and  asks  that  the 
judgment  of  the  Court  of  Appeals  be  set 
aside,  and  that  the  judgment  of  the  district 
court  be  reinstated,  and  made  the  final  Judg- 
ment In  the  cause. 

It  appears  that  there  were  several  peti- 
tions circulated  and  signed  in  the  parish  of 


•For  other  cases  see  same  topic  sad  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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Vermilion ;  one  of  them  being  signed  by  the 

defendant  here,  which  reads  as  follows: 

"We,  the  undersigned  citizens  of  the  parish 
of  Vermilion,  state  of  Louisiana,  do  hereby 
agree  and  bind  ourselves  to  pay  the  amount  op- 
posite onr  respective  names,  for  the  purpose  of 
erecting,  completing  and  operating  a  sugar  re- 
finery at  or  near  the  town  of  Abbeville,  In  said 
parish  and  state,  said  amount  to  be  paid  to  a 
corporation  to  be  organized  for  said  purpose  by 
L.  A.  Moresi,  of  Jeanerette,  La.,  and  some  of 
the  merchants  of  the  said  town  of  Abbeville, 
and  the  farmers  adjacent  thereto,  the  said  sub- 
scription to  such  corporation  aforesaid  shall 
be  paid  at  the  time  and  on  such  terms  and  con- 
ditions as  may  be  decided  by  the  board  of  di- 
rectors thereof.  Shares  to  be  one  hundred  dol- 
lars each." 

The  foregoing  document,  here  sued  upon 
by  plaintiff  and  declared  upon  In  its  petition, 
is  alleged  to  be  "a  written  contract  and 
agreement  to  subscribe  for  said  purpose  to 
amount  opposite  the  name  on  said  agree- 
ment In  a  company  to  be  organized  by  said 
parties  for  the  said  purpose" ;  that  the  com- 
pany had  been  organized ;  that  the  subscrip- 
tion made  by  defendant  was  received  and  ac- 
cepted by  it  (the  company);  that  the  terms 
of  payment  of  stock  subscriptions  were  adopt- 
ed ;  and,  further,  that  it  had  made  demands 
upon  defendant  "to  pay  his  said  stock  sub- 
scription"; "and  that  the  said  stock  sub- 
scription is  due  and  unpaid." 

In  this  court  plaintiff  abandons  the  posi- 
tion assumed  by  it  in  its  petition  in  the  dis- 
trict court  that  the  defendant  had  subscribed 
for  stock  in  a  corporation  to  be  formed,  and 
in  which  position  defendant,  in  his  answer, 
had  agreed  with  plaintiff,  and  it  now  argues : 

"Hence  we  see  that,  while  it  is  true  that  the 
contract  states  further  on  that  payment  of  the 
subscription  shall  be  made  to  a  corporation  to  be 
organized  by  Moresi  and  others,  merchants  and 
farmers,  the  stock  feature  of  the  contract  was  a 
secondary  matter,  while  the  thing  to  be  accom- 
plished, and  for  which  each  subscriber  contrib- 
uted his  promise  to  pay,  was  the  erection  of  a 
refinery;  it  was  the  essential,  only  and  main 
purpose  of  the  undertaking.  •  *  *  Relator's 
citations  refer  exclusively  to  stock  subscriptions 
only,  and  the  right  to  withdraw  them;  while 
ours  refer  to  cases  involving  mutual  promises 
between  a  number  of  persons,  all  alike  inter- 
ested in  the  building  of  a  sugar  refinery,  a  joint 
mutual  undertaking.  *  *  •  That  the  con- 
tract between  the  subscribers  is  a  valid  and 
binding  one  from  which  the  subscribers  cannot 
withdraw  at  pleasure.  •  •  •  We  think  that 
the  law  in  the  cases  under  discussion  makes  a 
clear  difference  between  the  rights  of  subscrib- 
ers to  the  stock  of  business  corporations,  and 
the  rights  of  subscribers  to  a  subscription  paper, 
such  as  the  one  sued  on  in  this  case." 

That  the  document  sued  upon  is  a  subscrip- 
tion to  stock  of  a  corporation  to  be  organized 
is  clear  from  the  pleadings  in  the  case,  the 
document  sued  upon,  as  well  as  from  the  tes- 
timony of  Mr.  L.  A.  Moresi,  of  Jeanerette, 
La.,  who  was  declared  in  the  subscription 
blanks,  signed  by  the  defendant,  to  be  the 
person,  with  others,  to  organize  the  plain- 
tiff corporation ;  he  testified  as  a  witness : 

"We  all  said  in  the  strongest  language  that 
we  could  use  that,  if  a  board  of  15  should  be 


selected,  we  would  then  and  there  have  no 
more  to  do  with  the  proposed  company." 

Mr.  Moresi,  one  of  the  promoters  and  or- 
ganizers of  the  corporation,  at  a  meeting  of 
subscribers  before  the  organization,  declar- 
ed, with  others,  that  he  and  they  had  the 
right  to  withdraw  his  or  their  subscriptions, 
and  would  do  so,  if  their  demands  were  not 
complied  with.  It  appears  to  have  been  the 
understanding  of  all  the  subscribers  that 
they  might  withdraw  their  subscriptions  be- 
fore the  company  was  organized  and  their 
offers  to  subscribe  had  been  accepted. 

We  are  asked  by  defendant  to  decide  the 
question: 

"Does  not  the  instrument  sued  upon  exhibit 
a  mere  offer  on  the  part  of  the  signers  thereof 
to  subscribe  to  the  capital  stock  of  a  corporation 
to  be  formed  in  the  future,  and,  as  such,  rev- 
ocable by  the  subscribers  before  the  organiza- 
tion of  the  corporation?" 

And  plaintiff  has  answered  the  question 

propounded  as  follows,  in  its  brief: 

"An  offer  to  become  a  shareholder  in  a  corpo- 
ration to  be  formed  thereafter,  may  undoubtedly 
be  revoked  at  any  time  before  acceptance,  wheth- 
er the  offer  accompanies  a  contract  or  not  But 
a  mutual  agreement  to  become  shareholders  or  to 
subscribe  for  shares  is  binding  between  the  par- 
ties as  a  contract,  and  cannot  be  revoked.  Mora- 
wetz,  Private  Corporations,  voL  X  i  60." 

But  Mr.  Morawetz  continues  in  section  50 
as  follows: 

"There  is,  however,  a  difficulty  in  enforcing 
the  execution  of  a  contract  of  this  description. 
It  is  evidently  the  intention  of  the  parties  that 
the  promise  of  each  of  them  shall  inure  to  the 
benefit  of  the  corporation  when  formed,  and  not 
to  the  benefit  of  the -individual  parties  them- 
selves. Justice  would  therefore  be  best  attain- 
ed by  enforcing  a  specific  performance  of  the 
contract  on  behalf  of  the  corporation,  or  by  al- 
lowing the  corporation  to  sue  upon  it  There  is 
a  serious  objection  to  this  course  on  the  ground 
that  the  corporation  was  not  itself  a  party  to 
the  contract*' 

And  the  difficulty  suggested  by  Mr.  Mora- 
wetz exists  in  the  law  of  this  state.  Article 
1798,  O.  C.,  provides  that: 

"As  there  must  be  two  parties  at  least  to  ev- 
ery contract  so  there  must  be  something  pro- 
posed by  one  and  accepted  and  agreed  to  by  an- 
other to  form  the  matter  of  such  contract ;  the 
will  of  both  parties  must  unite  on  the  same 
point" 

In  the  case  of  Feitel  v.  Dreyfous,  117  La. 
766,  42  South.  269,  where  a  similar  matter 
was  under  consideration,  the  plaintiff  there 
having  subscribed  for  a  certain  amount  of 
stock  in  a  corporation  to  be  formed,  and  the 
corporation,  after  having  been  organized, 
having  refused  to  issue  the  stock  subscribed 
for,  we  say: 

"Defendant  quotes  Lord  Cairns,  L.  X,  laying 
down  the  principle  in  Re  Richmond  Hill  Co., 
Pellof  s  Case,  L.  R.  2  Ch.  ApD.  627-534,  that, 
'where  an  individual  applies  for  shares  in  a 
company,  there  being  no  obligation  to  let  him 
have  any,  there  must  be  a  response  by  the  com- 
pany, otherwise  there  is  no  contract'  and  quotes 
the  syllabus  of  In  re  National  Savings  Bank  As- 
sociation, Hebb's  Case  (1867)  4  Eq.  8,  to  the 
effect  that  'a  proposed  contract  is  not  binding 
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on  the  party  who  proposes  It  until  Its  accept- 
ance by  the  other  party  has  been  communicated 
by  him  or  his  agent'  H.  applied  in  writing  for 
ten  shares  in  a  company,  and  the  directors  al- 
loted  to  him  ten  shares.  After  the  allotment, 
bnt  before  it  was  communicated  to  H.,  he  with- 
drew his  application.  Held,  that  he  did  not 
agree  to  accept  the  shares. 

"In  the  Matter  of  the  Universal  Banking  Co., 
Gunn's  Case,  L.  R.  8  Oh.  App.  40,  Sir  John 
Robb,  L.  J.  is  reported  as  saying: 

"  "There  must  be  the  consent  of  two  parties 
to  a  contract.  One  man  may  make  an  offer  to 
another  and  say,  "I  agree  to  buy  your  estate," 
but  the  person  to  whom  he  has  made  the  offer 
must  say,  "I  agree  to  sell  you  the  estate,"  or  he 
must  do  something  equivalent  to  an  acceptance ; 
something  which  satisfies  the  court,  either  by 
words  or  conduct,  that  the  offer  has  been  accept- 
ed to  the  knowledge  of  the  person  who  made 
the  offer.  I  think  that  is  requisite  in  the  case 
of  an  application  for  shares  just  as  in  the  case 
of  any  other  contract,'  •   •  • 

"  'An  offer  to  become  a  shareholder  when  ac- 
cepted by  and  on  behalf  of  the  other  members 
of  the  company  constitutes  the  offerer  a  share- 
holder. Thus  when  an  allotment  of  shares  is 
required  before  an  applicant  becomes  a  share- 
holder, an  application  for  shares  is  a  mere  of- 
fer, and  the  offer  ripens  into  a  contract  as  soon 
as  the  allotment  has  been  made  and  notice  there- 
of sent  to  the  applicant'   Section  46. 

"  'An  offer  to  become  a  shareholder  in  a  cor- 
poration to  be  formed  thereafter  may  undoubted- 
ly be  revoked  at  any  time  before  acceptance, 
whether  the  offer  accompany  a  contract  to  take 
shares  or  not  But  a  mutual  agreement  to  be- 
come shareholders,  or  to  subscribe  for  shares  is 
binding  between  the  parties  as  a  contract  and 
cannot  be  revoked.'    Section  60. 

"  'It  is  clear  that  the  contract  of  membership 
in  a  corporation,  like  any  other  contract  can- 
not be  created  without  mutual  consent  of  the 
parties.'   Section  62." 

And  we  hold  that  plaintiff  was  not  enti- 
tled to  relief.  See,  also,  Da  Ponte  v.  Breton, 
121  La.  454,  46  South.  571. 

And  Professor  Collins,  of  the  Cornell  Law 
School,  is  quoted  on  the  matter  of  mutual 
agreements  to  become  shareholders  to  the 
following  effect: 

"A  preliminary  agreement  to  form  a  corpora- 
tion and  take  stock  therein  is  not  a  contract  by 
the  subscribers  with  each  other,  and  cannot  be 
enforced  by  one  or  more  against  another,  bnt 
only  by  the  corporation. 

"Such  an  agreement  not  made  as  a  step  au- 
thorized by  statute  in  the  process  of  forming  the 
corporation,  is  a  mere  offer  to  the  corpora- 
tion not  yet  in  existence,  and  is  revocable  by 
any  subscriber  until  the  birth  of  the  corpora- 
tion, which  operates  as  an  acceptance  of  the  of- 
fer, and  thereafter  the  subscription,  if  not  pre- 
viously revoked,  is  irrevocable,  and  may  be  en- 
forced by  the  corporation." 

This  right  to  withdraw  a  subscription  for 
stock  In  advance  of  the  organization  of  the 
corporation  to  be  thereafter  organized  is  con- 
curred In  by  the  following  text-writers: 
Thompson  on  Corporations,  Si  1170,  1172; 
Elliott  on  Private  Corporations,  i  98;  Tay- 
lor on  Private  Corporations,  9  92;  Marshall 
on  Private  Corporations,  §  244. 

In  this  case  the  plaintiff  is  not  and  does 
not  represent,  one  of  those  who  subscribed 
for  stock  at  the  same  time  with  defendant 
It  is  not  claiming  mutuality  of  agreement 
among  subscribers.  The  plaintiff  was  not 
&  party  to  the  subscription  of  stock  made  and 


withdrawn  by  defendant;  and  it  cannot 
therefore  be  heard  in  the  courts  to  demand 
a  compliance  with  that  subscription  by  de- 
fendant 

There  is  no  allegation  that  one  or  mSre  sub- 
scribers to  the  stock  have  transferred  to 
plaintiff  any  contract  rights  which  they  may 
have  had  against  the  defendant  Plaintiff  de- 
clares that  it,  itself,  has  accepted  a  contract 
with  the  defendant,  and  it  sues  thereon. 

In  the  well-considered  and  often  referred 
to  case'  of  Bryant's  Pond  Mill  Co.  v.  Felt,  87 
Me.  284,  82  Atl.  888,  83  L.  R.  A.  593,  47  Am. 
St  Rep.  323,  in  considering  the  question  be- 
fore us  now,  it  is  said : 

"The  only  question  we  find  it  necessary  to 
consider  is  whether  a  subscriber  to  the  capital 
stock  of  an  unorganised  corporation  has  a  right 
to  withdraw  from  the  enterprise,  provided  he  ex- 
ercises the  right  before  the  corporation  ia  or- 
ganized, and  bis  subscription  is  accepted.  We 
think  he  has.  Such  a  subscription  is  not  a 
completed  contract  It  takes  two  parties  to 
make  a  contract  A  nonexisting  corporation  can 
no  more  make  a  contract  for  the  sale  of  its 
stock  than  an  un begotten  child  can  make  a  con- 
tract for  the  purchase  of  it 

"The  right  of  subscribers  to  the  capital  stock 
of  a  proposed  corporation  to  withdraw  their 
subscriptions  at  any  time  before  the  organization 
of  the  corporation  is  completed  has  been  affirmed 
in  several  recent  and  well-considered  opinions. 
The  right  rests  upon  the  impregnable  ground 
of  the  legal  impossibility  of  completing  a  con- 
tract between  two  parties,  only  one  of  which  ia 
in  existence.  There  can  be  no  meeting  of  the 
minds  of  the  parties.  There  can  be  no  acceptance 
of  the  subscriber's  proposition  to  become  a  stock- 
holder. There  can  be  no  mutuality  of  rights  or 
obligations.  There  can  be  no  consideration  for 
the  subscriber's  promise.  As  said  in  one  of  oar 
own  decisions,  it  is  a  mere  nudum  pactum — 
a  promisor  without  a  promisee;  a  contractor 
without  a  contractee.  In  fact  every  element 
of  a  binding  contract  is  wanting.  If  the  sub- 
scriber's promise  to  take  and  pay  for  shares 
remains  unrevoked  till  the  organization  of  the 
proposed  corporation  is  effected,  and  his  prom- 
ise has  been  accepted,  then  we  have  all  the  ele- 
ments of  a  valid  contract:  Competent  parties; 
mutuality  of  duties  and  obligations;  a  valid 
consideration,  the  promise  of  one  party  being  a 
sufficient  consideration  for  the  promise  of  the 
other;  a  promisee,  as  well  as  a  promisor;  a 
contractee,  as  well  as  a  contractor.  In  fact,  all 
the  elements  of  a  valid  contract  are  present  and 
the  subscription  has  become  binding  upon  both 
of  the  parties.  But  till  the  corporation  has 
come  into  existence,  all  these  elements  are  neces- 
sarily wanting,  and  the  subscriber's  promise 
amounts  to  no  more  than  an  offer,  which,  like 
all  mere  offers,  may  be  withdrawn  at  any  time 
before  acceptance.  When  accepted,  it  becomes 
binding.  Till  accepted,  it  remains  revocable. 
This  conclusion  is  sustained  by  reason  and  au- 
thority. 

"In  Starrett  v.  Rockland  P.  A  M.  Ins.  Co., 
65  Me.  374,  the  plaintiff  sought  to  recover  a 
portion  of  the  dividends  of  a  successful  insur- 
ance company.  He  had  subscribed  for  five 
shares  of  the  stock  before  the  organisation  of 
the  company  was  effected,  but  the  evidence  of 
acceptance  of  his  subscription  by  the  corpora- 
tion after  its  organization  was  not  satisfactory, 
and  the  court  held  that  without  such  accept- 
ance, there  was  no  completed  or  binding  con- 
tract ;  that  the  minds  of  the  parties  never  met ; 
that  the  plaintiff's  subscription,  being  made  be- 
fore the  corporation  came  into  existence, 
amounted  to  no  more  than  a  proposal  to  take  so 
man^  shares,  a  mere  nudum  pactum,  imposing 


and  securing  no  rights. 
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"And  In  Care  r.  Bartlett,  72  Me.  120,  the 
right  of  subscribers  to  withdraw  from  such 
undertakings  while  they  remain  inchoate  and 
incomplete  is  recognised  and  affirmed. 

"In  Money  Traction  Engine  Co.  v.  Green,  148 
Pa.  269  [18  Atl.  747],  decided  in  1888.  the  de- 
fendant had  been  active  in  procuring  subscribers 
to  the  capital  stock  of  a  proposed  corporation, 
and  had  himself  subscribed  for  20  shares ;  but 
he  wrote  to  the  chairman  of  the  meeting  for  the 
organisation  of  the  corporation  that,  for  reasons 
satisfactory  to  himself,  he  withdrew  his  sub- 
scription. The  court  ruled  that  the  defendant 
bad  a  right  to  withdraw  his  subscription  at  any 
time  before  the  organization  of  the  corporation 
was  completed ;  and,  the  jury  having  found,  as 
a  matter  of  fact,  that  the  withdrawal  was  before 
the  organization  of  the  corporation  was  com- 
pleted, a  verdict  for  the  defendant  was  affirm- 
ed, and  judgment  rendered  thereon. 

"In  Hudson  Real  Estate  Co.  v.  Tower  (1892) 
156  Mass.  82  [80  N.  E.  465,  82  Am.  St  Rep. 
434],  the  action  was  founded  on  a  subscription 
to  the  capital  stock  of  an  unorganized  corpora- 
tion, and  the  defense  was  based  on  an  alleged 
withdrawal  of  the  subscription.  The  right  to 
withdraw  was  controverted.  The  court  held 
that,  at  the  time  when  the  defendant  signed  the 
subscription  paper  declared  on,  it  was  not  a 
contract  for  want  of  a  contracting  party  on  the 
other  side ;  that  while  such  a  subscription  may 
become  a  contract  after  the  corporation  has  been 
organized,  still,  until  the  organization  is  effected, 
and  the  subscription  is  accepted,  it  is  a  mere 

{►roposition  or  offer,  which  may  be  withdrawn, 
ike  any  other  unaccepted  proposition  or  offer. 
"It  is  urged  by  the  counsel  for  the  plaintiff 
corporation  that  such  subscriptions  create  bind- 
ing and  enforceable  contracts  between  the  sub- 
scribers themselves  and  are  therefore  irrevoca- 
ble, except  with  the  consent  of  all  the  subscrib- 
ers; and  some  of  the  authorities  cited  by  him 
seem  to  sustain  that  view." 

In  the  course  of  the  above  opinion,  the 
court  referred  to  former  decisions  of  its  own, 
as  well  as  to  decisions  In  the  states  of  Penn- 
sylvania and  Massachusetts.  And,  comment- 
ing on  said  cases,  the  Supreme  Court  of  Ala- 
bama, in  Planters'  &  Merchants'  Independent 
Packet  Co.  v.  Webb,  156  Ala.  551,  46  South. 
977.  16  Ann.  Cas.  529,  and  after  making  the 
decision  of  the  Maine  court  a  part  of  Its  own 
decision,  refers  to  the  reports  in  the  states 
of  Alabama,  Connecticut,  Delaware,  New 
Hampshire,  and  Vermont  holding  to  the  same 
effect. 

The  decisions  of  the  various  courts  of  the 
states  have  not  been  uniform  on  the  point; 
but  the  weight  of  authority  and  reason  hold 
that  a  subscription  list  like  the  one  signed  by 
defendant  is  a  promise  on  his  part  to  sub- 
scribe for  stock ;  and  that  he  did  not  enter 
into  an  irrevocable  contract  with  any  one, 
and  specially  with  the  corporation  not  yet 
formed,  which  could  not  be  revoked  or  with- 
drawn by  him  before  the  organization  of  the 
company.  This  was  the  view  taken  by  the 
subscribers  to  organize  the  plaintiff  corpora- 
tion at  a  meeting  held  prior  to  such  organi- 
zation, although  the  corporation  which  they 
have  organized  would  now  deny  that  right  to 
defendant 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  Court  of  Ap- 
peals in  this  case  be  annulled,  avoided,  and 
reversed,  and  the  judgment  of  the  district 
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court  he  reinstated  and  made  the  judgment 
of  this  court ;  costs  to  be  paid  by  the  plain- 
tiff company  in  all  courts. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part 


(184  La.) 

No.  20,845. 

VERMILION  SUGAR  CO.  v.  STELLT. 

In  re  STELLY. 

(Supreme  Court  of  Louisiana.    Feb.  2,  1914. 
Rehearing  Denied  March  16,  1914.) 

Action  by  the  Vermilion  Sngar  Company 
against  John  Stelly.  The  Court  of  Appeals 
reversed  a  judgment  for  defendant  and  he  ap- 
plies for  certiorari  or  writ  of  review.  Re- 
versed and  rendered. 

Kitchell  &  Bailey,  of  Abbeville,  for  relator. 
Minos  T.  Gordy,  Jr.,  of  Abbeville,  for  respond- 
ent 

SOMMERVILLE,  J.  For  the  reasons  as- 
signed in  the  case  entitled  Vermilion  Sugar 
Company  v.  Louis  Vallee,  In  re  Louis  Vallee, 
Applying  for  Certiorari  or  Writ  of  Review  to 
the  Court  of  Appeals,  Parish  of  Vermilion,  State 
of  Louisiana,  64  South.  670,  and  numbered  20,- 
344,  this  day  decided. 

It  is.  ordered,  adjudged  and  decreed  that  the 
Judgment  of  the  Court  of  Appeals  in  this  case 
be  annulled,  avoided,  and  reversed,  and  the 
judgment  of  the  district  court  be  reinstated  and 
made  the  judgment  of  this  court;  costs  to  be 
paid  by  the  plaintiff  company  in  .all  courts. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part 


(184  La.) 

No.  20,347. 

VERMILION  SUGAR  CO.  v.  MONTAGNE. 

In  re  MONTAGNE. 

(Supreme  Court  of  Louisiana.    Feb.  2,  1914. 
Rehearing  Denied  March  16,  1914.) 

Action  by  the  Vermilion  Sugar  Company 
against  R.  J.  Montague.  Judgment  of  district 
court  for  defendant  was  reversed  by  Court  of 
Appeals,  and  defendant  applies  for  certiorari 
or  writ  of  review.   Reversed  and  rendered. 

Kitchell  &  Bailey,  of  Abbeville,  for  relator. 
Minos  T.  Gordy,  Jr.,  of  Abbeville,  for  respond- 
ent 

SOMMERVILLE,  J.  For  the  reasons  as- 
signed in  the  case  entitled  Vermilion  Sugar 
Company  v.  Louis  Vallee,  In  re  Louis  Vallee, 
Applying  for  Certiorari  or  Writ  of  Review  to 
the  Court  of  Appeals,  Parish  of  Vermilion,  State 
of  Louisiana,  64  'South.  670,  and  numbered 
20,344,  this  day  decided. 

It  is  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  Court  of  Appeals  in  this  case 
be  annulled,  avoided,  and  reversed,  and  the  judg- 
ment of  the  district  court  be  reinstated  and 
made  the  judgment  of  this  court;  costs  to  be 
paid  by  the  plaintiff  company  in  all  courts. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part 
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(134  La.) 

No.  20,348. 
VERMILION  SUGAR  CO.  v.  LEGE. 
In  re  LEGE. 
(Supreme  Court  of  Louisiana.    Feb.  2,  1914. 
Rehearing  Denied  March  16,  1914.) 

Action  by  the  Vermilion  Sugar  Company 
against  F.  Despane  Lege.  The  Court  of  Ap- 
peals reversed  a  judgment  for  defendant,  and  he 
applies  for  certiorari  or  writ  of  review.'  Re- 
versed and  rendered. 

Kitchell  &  Bailey,  of  Abbeville,  for  relator. 
Minos  T.  Gordy,  Jr.,  of  Abbeville,  for  respond- 
ent 

SOMMERVILLB,  J.  For  the  reasons  as- 
signed in  the  case  entitled  Vermilion  Sugar 
Company  v.  Louis  Vallee,  In  re  Louis  ValFee, 
Applying  for  Certiorari  or  Writ  of  Review  to 
the  Court  of  Appeals.  Parish  of  Vermilion,  State 
of  Louisiana,  64  South.  670,  and  numbered 
20344,  this  day  decided, 

It  is  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  Court  of  Appeals  in  this  case 
be  annulled,  avoided,  and  reversed,  and  the 
judgment  of  the  district  court  be  reinstated  and 
made  the  judgment  of  this  court;  costs  to  be 
paid  by  the  plaintiff  company  in  all  courts. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part. 


(134  La.) 


No.  20,840. 


VERMILION  SUGAR  CO.  T.  LEGE. 
In  re  LEGE. 
(Supreme  Court  of  Louisiana.    Feb.  2,  1914. 
Rehearing  Denied  March  16,  1914.) 

Action  by  the  Vermilion  Sugar  Company 
against  Feregus  Lege.  The  Court  of  Appeals 
reversed  a  judgment  for  defendant,  and  he  ap- 
plies for  certiorari  or  writ  of  review.  Reversed 
and  rendered. 

Kitchell  &  Bailey,  of  Abbeville,  for  relator. 
Minos  T.  Gordy,  Jr.,  of  Abbeville,  for  respond- 
ent 

SOMMERVILLE,  J.  For  the  reasons  assign- 
ed in  the  case  entitled  Vermilion  Sugar  Com- 
pany v.  Louis  Valleejln  re  Louis  Vallee,  Apply- 
ing for  Certiorari  or  Writ  of  Review  to  the  Court 
of  Appeals,  Parish  of  Vermilion,  State  of  Lou- 
isiana, 64  South.  670,  and  numbered  20,344,  this 
day  decided, 

It  is  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  Court  of  Appeals  in  this  case 
be  annulled,  avoided,  and  reversed,  and  the  judg- 
ment of  the  district  court  be  reinstated  and 
made  the  judgment  of  this  court;  costs  to  be 
paid  by  the  plaintiff  company  in  all  courts. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part 


(134  La.) 


No.  20,346. 


VERMILION  SUGAR  CO.  v.  IMMER- 

GLUCRY 

In  re  IMMERGLUCK. 

(Supreme  Court  of  Louisiana.    Feb.  2,  1914. 
Rehearing  Denied  March  16,  1914.) 

Action  by  the  Vermilion  Sugar  Company 
against  Joseph  Immergluck.  The  Court  of  Ap- 
peals reversed  a  judgment  for  defendant  and 


he  applies  for  certiorari  or  writ  of  review.  Re- 
versed and  rendered. 

Kitchell  ft  Bailey,  of  Abbeville,  for  relator. 
Minos  T.  Gordy,  Jr.,  of  Abbeville,  for  respond- 
ent 

SOMMERVILLE,  J.  For  the  reasons  as- 
signed in  the  case  entitled  Vermilion  Sugar  Com- 
pany v.  Louis  Vallee,  In  re  Louis  Vallee,  Ap- 
plying for  Certiorari  or  Writ  of  Review  to  the 
Court  of  Appeals,  Pariah  of  Vermilion,  State 
of  Louisiana,  64  South.  670,  and  numbered 
20344,  this  day  decided. 

It  is  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  Court  of  Appeals  in  this  case  be 
annulled,  avoided,  and  reversed,  and  the  judg- 
ment of  the  district  court  be  reinstated  and 
made  the  judgment  of  this  court;  costs  to  be 
paid  by  the  plaintiff  company  in  all  courts. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part 


(134  La.) 

No.  19,515. 

BROWN  et  aL  v.  PRODUCERS'  OIL  CO. 

(Supreme  Court  of  Louisiana.    Feb.  2,  1914. 
On  Application  for  Rehearing, 
March  18,  1914.) 

(Syllabus  by  the  Court.) 

1.  Mines  and  Minerals  (f  77*)  —  Lease  — 
Termination— Consideration. 

In  a  lease  of  valuable  oil  and  mineral 
lands,  the  sum  of  $20,  stipulated  as  liquidated 
damages  for  a  breach  of  contract  on  the  part  of 
the  lessee,  will  not  be  treated  as  a  serious  con- 
sideration for  the  termination  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  f  204 ;  Dec  Dig.  §  77.*] 

2.  Mires  and  Minerals  (§  73%*)— Lease- 
Construction— Duration. 

Where  a  lease  provides  that  "if  oil,  gas, 
coal,  water  and  other  minerals  be  found  in 
paying  quantities,  but,  none  the  less,  if  the 
grantee  discontinues  the  work  or  fails  to  devel- 
op the  oil  wells,  it  is  to  be  held  to  have  aban- 
doned all  the  lands  leased  except  ten  acres  in 
a  square  to  be  held  by  the  grantee  for  twenty- 
five  years,  and  over  in  die  event  oil,  gas, 
water,  or  other  minerals  are  produced  in  pay- 
ing quantities,"  the  right  to  the  10  acres  is  de- 
pendent upon  the  condition  that  the  enumerat- 
ed substances  shall  be  found  in  paying  quanti- 
ties, and,  as  this  condition  has  not  arisen,  the 
lessee  is  not  entitled  to  claim  the  10  acres. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  200;  Dec.  Dig.  §  73»&.*J 

3.  Mines  and  Minerals  (§  73%*)— Mineral 
Lease— Termination. 

The  lease  also  provided  that  it  should  op- 
erate "for  twenty  years  from  the  discovery  of 
the  said  products  and  as  much  longer  as  min- 
erals are  produced  in  paying  quantities,"  but 
as  its  term  was  dependent  upon  a  continuance 
of  operation  by  the  defendants,  it  ceased  when 
the  latter  ceased  to  operate. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  200;  Dec.  Dig.  |  73%.»] 

4.  Mines  and  Minerals  (i  78*)— Oil  Lease 
—Implied  Obligation. 

The  only  consideration  for  the  lease  on  the 
part  of  the  lessee  was  to  drill  for  oil,  which 
implied  that  the  lessee  would  use  reasonable 
dibgence  in  operating  the  premises  after  they 
had  been  developed;  and,  where  oil  is  found  on 
the  land,  there  is  an  implied  obligation  on  the 


•For  other  oases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indi 
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part  of  the  lessee  to  put  down  as  many  wells 
as  necessary  for  the  development  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  g}  205-207;  Dec.  Dig.  § 

:&•] 

5.  Damages  (|  6* )— AMOUNT— PaOOr— NECES- 
SITY. 

A  judgment  for  damages  must  rest  on  the 
basis  of  certainty,  and  not  on  conjecture  and 
speculation. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §  5;  Dec.  Dig.  f  6.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

6.  Trial  (f  91*)— Reception  oi  Evidence- 
Motion  to  Strike. 

A  motion  to  strike  testimony  admitted 
without  objection  was  properly  overruled;  the 
objection  being  too  late. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S!  242-244,  252;   Dec.  Dig.  §  01.*] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Edgar  W.  Sutherlin,  Judge. 

Action  by  Mrs.  Annie  E.  Brown  and  others 
against  the  Producers'  Oil  Company,  to  can- 
cel a  mineral  lease  or  contract,  and  for  dam- 
ages. From  judgment  for  plaintiffs,  defend- 
ant appeals.  Amended  and .  affirmed,  and 
rehearing  denied. 

Hampden  Story,  of  Shreveport,  for  appel- 
lant J.  M.  Foster  and  G.  W.  Hardy,  both 
of  Shreveport,  J.  H.  Shepherd,  of  Vivian, 
and  E.  Barnett,  of  Shreveport,  for  appellees. 

BREAUX,  C..J.  This  suit  was  brought  to 
cancel  a  mineral  lease  or  contract  The  con- 
tracting parties  are  the  plaintiffs,  owners  of 
two  tracts  of  land  in  the  parish  of  Caddo, 
and  defendant,  an  oil  company  operating  in 
the  oil  fields  in  that  parish.  Defendant  is 
the  contractee  or  lessee. 

The  plaintiffs,  for  a  consideration  of  $20 
and  the  royalties  of  the  oil  produced,  granted 
to  the  Producers'  Oil  Company  (the  defend- 
ant) the  exclusive  right  of  exploiting  for  oil 
and  gas  66  acres  of  their  land,  fully  describ- 
ed in  the  act  of  lease  and  in  plaintiffs'  peti- 
tion. In  addition,  plaintiffs  were  to  receive 
a  royalty  of  one-eighth  of  all  the  oil  produc- 
ed on  the  land  under  200  barrels  per  day,  and 
over  that  number  of  barrels  one-sixth.  For 
each  gas  well  the  compensation  of  $100  per 
annum,  "from  which  gas  is  used  off  the 
premises,"  quoting  from  the  contract. 

The  following  is  a  stipulation  of  the  lease, 
of  some  importance  in  that  the  grantee  ob- 
ligated Itself  to  begin  drilling  within  a  stipu- 
lated time  and  to  continue  the  work  of  drill- 
ing with  diligence  to  its  completion. 

On  the  other  hand,  in  case  of  failure  to 
drill,  the  grantee  obligated  itself  to  pay  plain- 
tiffs, grantors,  as  liquidated  damages,  the 
sum  of  $20;  besides  the  lease  was  to  be 
considered  at  an  end,  null,  and  void. 

The  following  Is  a  special  clause  of  the 
contract : 

"If  oil,  gas,  coal,  water  and  other  minerals 
be  found  in  paying  quantities,  but,  none  the 
less,  if  the  grantee  discontinued  the  work  or 


failed  to  develop  the  oil  wells,  it  was  to  be  held 
to  have  abandoned  all  the  lands  leased  except 
ten  acres  in  a  square  to  be  held  by  the  grantee 
for  twenty-five  years  and  over  in  the  event  of 
oil,  gas,  water  or  other  minerals  produced  in 
paying  quantities." 

The  following  is  a  paraphrase  of  the  sixth 
clause  of  the  contract:  In  case  the  grantee 
discovered  either  oil  or  gas  or  other  minerals 
within  the  time  stipulated,  the  conveyance 
then  to  be  in  effect  for  20  years  from  the 
discovery,  and  as  much  longer  as  minerals 
are  produced  in  paying  quantities. 

The  parties  stipulated,  for  some  reason, 
we  assume,  that  this  contract  was  to  be  con- 
sidered in  the  light  of  a  conveyance  for  the 
purpose  mentioned. 

Plaintiffs'  contention  is:  That  there  was 
abandonment  of  the  contract  by  the  defend- 
ant whereby  it  lost  its  rights.  That  the  well 
was  not  operated,  and  the  work  was  neglect- 
ed. That  there  were  other  tracts  of  land 
leased  in  this  contract  That  there  was  no 
development  of  the  second  tract  nor  the 
third  tract  nor  the  fourth  tract,  and  that  as 
to  the  first  tract  the  development  was  very 
little,  if  anything.  That  only  two  wells  had 
been  drilled.  They  are  400  feet  apart. 
One  produces  oil  and  the  other  gas.  Neither 
is  operated.  The  plaintiffs,  in  view  of  this 
failure  to  drill  for  oil,  asked  defendant's 
managers  to  agree  with  them  in  order  to  ter- 
minate the  lease,  which  was  of  benefit  to  no 
one. 

Plaintiffs  complained  of  the  loss  they  in- 
curred because  their  lands  were  being  drain- 
ed all  this  time  by  other  companies  at  work 
on  adjacent  lands.  That  the  defendant  com- 
pany itself  had  owned  several  of  these  wells, 
and  it  also  was  benefited  by  drainage  to  the 
loss  and  damage  of  plaintiffs. 

Plaintiffs  urge  that  seven  wells  should 
have  been  drilled ;  that  the  contract  was  en- 
tered into  in  September,  1907,  and  many 
years  for  profitable  work  were  permitted  to 
pass  and  only  two  wells,  which  in  the  end 
proved  unprofitable,  were  drilled;  that  the 
absolute  abandonment  commenced  at  least 
two  years  before  this  suit  was  Instituted. 

The  plaintiffs  claim  a  large  amount,  over 
$80,000,  damages,  caused  to.  them  by  the  neg- 
lect of  the  defendant  to  drill  in  accordance 
with  the  terms  of  the  contract 

The  defendant  sought  to  meet  plaintiffs' 
complaint  by  alleging  that  the  two  wells 
had  produced  considerable  oil,  of  which 
plaintiffs  had  received  their  share;  that  in 
time  they  ceased  to  be  productive;  and  that 
in  consequence  the  work  was  temporarily 
abandoned. 

As  relates  to  the  large  amount  claimed  by 
plaintiffs  for  damages,  the  defendant  answers 
that  the  $20,  according  to  the  agreement 
represented  the  stipulated  liquidating  dam- 
ages ;  that  plaintiffs  are  entitled  to  no  more 
damages,  as  the  amount  is  limited  to  the 
sum  Just  stated  by  the  contract 
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Defendant  also  alleged  In  substance  that 
plaintiffs  did  not  sustain  their  action  be- 
cause they  had  failed  to  allege  that  a  tender 
had  been  made  of  the  $20  mentioned  by 
them  as  having  been  paid,  and  also  by  fail- 
ure to  tender  the  royalty  paid  by  it  The 
plaintiffs  did  not  prove  that  they  had  offered 
to  pay  these  amounts.  In  other  words,  that 
it  (defendant)  should  have  been  placed  in 
mora. 

The  defendant  alleged  that  it  ceased  tem- 
porarily to  continue  in  operating  the  wells 
because  they  were  no  longer  producers  of 
gas  or  oil. 

The  defendant,  in  case  the  contract  be  an- 
nulled, claims  the  10  acres  of  land  in  accord- 
ance with  one  of  the  stipulations  of  the 
contract.  In  addition  the  defendant  states 
in  substance  that  the  violation  of  the  con- 
tract (if  there  was  any  violation)  was  pas- 
sive; that  the  claim  for  damages  is  too  re- 
mote, speculative,  and  unascertainable ;  and 
reiterates  that  the  damages  cannot  exceed 
$20. 

The  case  was  tried  before  a  jury,  the  lease 
was  annulled,  and  damages  awarded  to  the 
amount  of  $4,250. 

Defendant  prosecutes  this  appeal. 

[1]  Want  of  tender  is  a  defense  presented 
preliminarily. 

The  averment  is  not  sustained.  The  alle- 
gations of  plaintiffs'  petition  recited  facts 
needful  for  the  purpose  of  the  suit,  while 
tender  was  not  alleged;  the  general  terms 
in  which  plaintiffs  averred  their  demand 
may  be  considered  as  including  a  want  of 
tender.  Conceding  that  the  petition  was  not 
as  full  and  complete  as  it  should  have  been, 
the  evidence  was  admitted  without  the  least 
objection.  It  proved  all  the  facts,  includ- 
ing all  that  related  to  tender.  Under  the 
rule  that  evidence,  germane  to  the  issue,  ad- 
mitted without  objection,  may  be  considered, 
and  the  Issues  it  presents  considered  and  de- 
cided, although  not  alleged  with  any  degree 
of  particularity,  the  question  of  tender  is  be- 
fore us  and  will  be  decided. 

We  have  taken  the  view  most  favorable  to 
defendant  in  regard  to  tender.  Really  there 
was  allegation  sufficient  upon  that  subject 
Petitioners  aver  that  they  have  complied 
with  their  obligation,  but  that  defendant 
company  has  not  Again  petitioners  show 
that  they  have  urged  and  pleaded  with  the 
company  to  continue  the  development  of  the 
premises,  and,  upon  their  failure  and  refusal 
to  do  so,  asked  a  cancellation  of  the  lease, 
which  the  said  company  has  also  refused. 

The  district  judge  gave  the  question  of 
tender  careful  consideration  and  ruled  that 
there  was  tender. 

As  to  the  $20  paid  as  a  consideration  for 
the  sale: 

The  amount  is  not  sufficiently  large  to  be 
considered  as  sufficient  to  affect  the  purchase 
of  valuable  property  or  to  become  the  lessee 
of  valuable  mineral  rights. 

The  court  held  that  $1  is  not  a  price  where 


it  is  grossly  inadequate.  Long  ▼.  Sun  Co_ 
182  La.  601,  61  South.  684. 

Similar  view  is  expressed  in  Martel  v. 
Jennings-Heywood  Co.,  114  La.  351,  38  South. 
263,  also  in  another  case  in  which  oil  was  the 
res  (Jennings  v.  Housslere-Latrelle,  119  La. 
851,  44  South.  481). 

And  recently  again  in  Berl  v.  Kehoe,  130 
La.  1023,  58  South.  864. 

And  lastly  Murray  v.  Barnhart,  117  La. 
1023,  42  South.  489. 

The  contention  was  that  the  defendants 
were  to  blame  if  more  oil  had  not  been  pro- 
duced; that  had  they  continued  to  develop 
the  land,  the  result  would  have  been  differ- 
ent We  do  not  consider  it  necessary  to 
dwell  further  on  this  point 

They  recite  at  some  length  facts  in  this 
connection  and  seek  to  fix  neglect  unwilling- 
ness, if  not  bad  faith,  in  this  respect 

We  will  not  stop  more  than  a  moment  to 
consider  that  point 

[2]  It  Is  sufficient  as  we  think,  to  consider 
that  the  land  had  ceased  to  be  unproductive 
and  that  defendant  had  abandoned  the  work. 
The  defendant  in  the  next  place  contends  for 
ten  acres  of  land  around  each  well  under  the 
clause  of  the  contract  which  reads: 

"If  oil.  gas,  coal,  water  or  other  minerals 
shall  be  found  on  said  premises  in  paying  quan- 
tities and  said  grantee  should  conclude  there- 
after to  discontinue  developments,  or  should 
fail  to  continue  developing  said  property  with 
due  diligence,  the  grantee  shall  forfeit  all  such 
lands  hereinabove  described,  except  ten  acres 
taken  in  a  square,  which  said  square  shall  be 
held  by  grantee  for  the  full  period  of  twenty 
years  and  as  long  thereafter  as  oiL  gas,  water 
or  other  minerals  may  be  produced  therefrom 
in  paying  quantities." 

The  condition  of  the  grant  has  not  arisen, 
and  the  consideration  does  not  exist  for  it 
was  made  to  depend  upon  finding  oil  in  pay- 
ing quantities  and  upon  defendant  continuing 
in  exploiting  the  property.  That  we  here 
noted  has  not  been  done. 

[3]  The  sixth  clause  meets  with  similar 
unanswerable  objection;  this  clause  reads: 

"In  case  the  grantee,  his  successors  and  as- 
signs, should  sink  a  well  or  shaft  and  discover 
either  oil  or  gas  or  other  minerals  within  the 
limit  of  the  time  herein  provided  for,  then  this 
conveyance  shall  be  in  full  force  and  effect  for 
twenty  years  from  the  discovery  of  the  said 
products  and  as  much  longer  as  minerals  are 
produced  in  paying  quantities." 

This  clause  also  must  be  made  to  depend 
upon  continuous  operation  under  the  lease. 
The  grantee  cannot  be  heard  to  ask  for  con- 
sideration or  part  consideration  of  the  lease 
In  the  face  of  the  fact  that  it  has  not  given  a 
quid  pro  quo. 

It  has  not  earned,  by  its  own  labor,  the 
right  to  continue  the  lease  for  20  years. 

[4]  Relative  to  consideration  vel  non: 

At  the  date  suit  was  instituted  there  was 
no  consideration.  Defendant  has  obligated 
itself  to  "exploit"  That  was  the  only  con- 
sideration; it  had  practically  abandoned  the 
exploiting  work.  There  was,  in  consequence. 
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nothing  to  which  plaintiffs  could  look  to  for  a 
return  to  them  on  the  contract 

There  was  no  development. 

A  similar  question  was  decided  In  Murray 
v.  Barnhart,  117  La.  1023,  42  South.  489, 
and  Long  v.  Sun  Co.,  132  La.  601,  61  South. 
684. 

It  stands  to  reason  that,  as  the  main  pur- 
pose was  to  drill  for  oil  and  to  continue  In 
drilling  for  oil,  as  there  was  no  more  oil 
produced  the  lease  was  at  an  end. 

As  to  the  duty  of  the  lessee: 

The  Civil  Code  has  defined  duty.  Article 
2710. 

The  acts  of  the  defendant  in  performing  its 
part  do  not  measure  up  to  the  requirements 
of  the  Code. 

Commentators  have  sought  to  define  the 
performance  of  duty  in  matter  of  oil  enter- 
prises. 

Thornton  on  Oil  &  Gas,  |  97,  says  every 
gas  or  oil  lease  contains  an  implied  condition 
that  the  lessee  will  use  reasonable  diligence 
in  operating  the  premises  after  they  have 
been  developed. 

We  have  not  found  reasonable  diligence  in 
this  instance. 

Furthermore,  in  Thornton,  |  11,  we  read: 
It  is  an  Implied  condition  of  every  lease  of 
land  for  the  production  of  oil  therefrom  that, 
when  the  existence  of  oil  in  paying  quanti- 
ties is  made  apparent,  the  lessee  shall  put 
down  as  many  wells  as  may  be  reasonably 
necessary  to  secure  the  oil  for  the  common 
advantage  of  both  lessor  and  lessee. 

Here  there  was  no  oil  In  paying  quantities, 
and  not  much  concern  was  shown  In  the  en- 
deavor to  find  oil.  The  two  wells  drilled  by 
defendant  have  ceased  to  produce,  and  no 
effort  was  made  to  obtain  further  produc- 
tion. The  lessee's  right  must  be  held  to  have 
terminated  by  abandonment. 

[6]  The  amount  of  the  damages: 

Plaintiffs  ask  that  it  be  not  changed. 

Plaintiffs  alleged  in  their  petition  that 
they  were  entitled  to  $88,000.  Now  they 
are  willing  to  accept  the  sum  of  four  thou- 
sand and  odd  dollars  in  satisfaction  of  all  de- 
mand for  damages. 

Plaintiffs  evidently  were  not  very  certain 
as  to  the  amount  they  should  claim. 

The  witnesses  were  equally  as  uncertain. 

The  damages  are  not  proven;  they  are 
speculative  and  conjectural,  mere  theories. 

There  must  be  something  shown  rendering 
it  reasonably  evident  that  the  amount  al- 
lowed rests  upon  a  certain  basis. 

In  the  following  decision  the  court  did  not 
allow  conjectural  and  excessive  damages: 
Lake  Drummond  Canal  Co.  v.  West  End,  142 
Fed.  41,  78  O.  C.  A.  227. 

The  question  of  damages  arising  from  the 
breach  of  a  contract  was  considered  in  the 
following  decisions:  Schlleder  v.  Dielman, 
44  La.  Ann.  462,  10  South.  934,  and  decisions 
cited;  Harrison  v.  Railroad,  28  La.  Ann.  777; 


Dorricourt  v.  Lacrojx,  29  Ann.  286;  Bohm 
v.  Cleaver,  26  La.  Ann.  419.  Vague  and  In- 
definite results  are  not  sufficient  to  allow 
damages.  Dwyer  Bros.  v.  Adm'r,  of  Tulane, 
47  La.  Ann.  1234,  17  South.  796. 

The  damages  to  be  recovered  should  be 
susceptible  of  proof.  American  Surety  Co.  v. 
Woods,  105  Fed.  741,  46  Q  C.  A.  282,  affirmed 
in  108  Fed.  263,  45  0.  C.  A.  282. 

It  is  not  held  that  the  loss  was  not  sus- 
ceptible of  proof,  only  that  the  amount  due 
for  damages  was  not  proven. 

[6]  Defendant  objected  to  the  testimony 
of  the  husband  after  the  testimony  had  been 
admitted.  The  husband  testified  that  he 
was  the  agent  of  his  wife;  after  the  testi- 
mony had  been  taken,  the  defendant  moved 
to  strike  It  out  from  the  record. 

The  objection  came  too  late,  as  to  the  lat- 
ter; besides  it  does  not  materially  affect  the 
issues. 

For  reasons  stated,  the  judgment  of  the 
district  court  Is  amended  by  striking  there- 
from amount  allowed  for  damages;  as 
amended,  the  judgment  Is  affirmed  at  appel- 
lees' costs. 

On  Application  for  Rehearing 

The  defendant,  the  Producers'  Oil  Com- 
pany, in  the  petition  and  brief  for  a  rehear- 
ing states: 

"It  is  submitted  there  is  judicial  reason  and 
grounds  that  this  court  should  grant  the  right 
to  defendant  by  a  reservation  in  the  judgment 
to  remove  the  pipes,  etc.,  as  before  stated.  That 
the  right  is  reserved  in  the  lease." 

There  is  a  privilege  stipulated  in  the  lease 
of  renewing  and  removing  all  such  at  will, 
referring  to  pipes,  appliances,  and  structures 
of  defendant 

Whatever  right  the  defendant  the  Produc- 
ers' Oil  Co.,  has  to  the  foregoing  is  reserved 
to  It  in  every  particular,  and  to  that  extent 
the  judgment  heretofore  handed  down  is 
amended,  and,  as  amended,  in  this  respect 
it  is  affirmed,  as  heretofore  rendered. 

With  this  reservation,  the  application  for  a 
rehearing  Is  refused. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part 


(134  La.) 

No.  19,765. 

ALLEMAN  PLANTING  &  MFG.  CO.,  Limit- 
ed, v.  BAKER-WAKEFIELD  CY- 
PRESS CO.,  Limited. 

(Supreme  Court  of  Louisiana.    Jan.  5,  1914. 
Rehearing  Denied  March  16,  1914.) 

(Syllabus  by  the  Court.) 
1.  Loos  and  Logging  (§  3*)— Sale  of  Tim- 
ber —  Construction  of  Contract  —  Suffi- 
ciency of  Evidence. 

Where  one  party  to  a  contract  thinks  he 
is  buying  all  the  trees  on  a  tract  of  land,  while 
the  other  party  thinks  he  is  selling  only  a  spec- 
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ified  number,  the  attendant  circumstances  con- 
nected with  the  transaction  must  be  examined 
to  see  which  party  has  probably  been  mistaken 
in  the  matter,  and  in  this  case  defendant  would 
seem  to  have  made  a  mistake, 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §8  6-12;  Dec  Dig.  §  3.*] 

2.  Estoppel  (5  92*>— Trees  Illegally  Tak- 
en—Action fob  Price. 

The  receipt  of  a  sum  of  money  by  one  who 
believes  it  is  being  paid  for  a  specified  number 
of  trees  cannot  stop  him  from  claiming  the 
Drice  for  other  trees  illegally  taken  from  his 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  260-263 ;  Dec  Dig.  f  92.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Assumption;  Paul  Leche,  Judge. 

Action  by  the  Alleman  Planting  &  Manu- 
facturing Company,  Limited,  against  the  Ba- 
ker-Wakefield Cypress  Company,  Limited. 
From  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Marks  &  Le  Blanc,  of  NapoleonviUe,  for 
appellant  Gilbert  ft  Pugh,  of  NapoleonviUe, 
and  R.  J.  Chauvin,  of  Donaldsonville,  for  ap- 
pellee. 

BREAUX,  O.  J.  The  Alleman  Planting  & 
Manufacturing  Company,  Limited  (hereafter, 
for  brevity,  the  "Alleman  Company")  and 
Baker-Wakefield  Cypress  Company,  Limited 
(hereafter  the  "Baker  Company")  are  respec- 
tively plaintiff  and  defendant  in  this  suit 

The  Alleman  Company  claims  of  the  Baker 
Company  the  sum  of  $9,544.10;  $2,544.10  of 
the  amount  being  the  alleged  value  of  timber 
cut  down  on  the  land  of  plaintiff,  each  tree 
measuring  12  inches  and  over  in  diameter. 
The  Alleman  Company  charges  that  the  Ba- 
ker Company  also  took  from  its  land  $2,000 
of  the  $9,544.10,  the  value  of  100  cypress 
trees,  measuring  from  8  to  12  Inches  in  di- 
ameter, and  that  $5,000  of  the  amount  Is  for 
damages  for  the  wanton  destruction  of  small 
trees.  The  Alleman  Company  avers  that  on 
April  11,  1911,  it  sold  to  defendant  178  trees 
standing  on  a  small  tract  of  its  land,  and 
that  according  to  representation  of  the  de- 
fendant company  at  the  date  of  its  purchase 
77  trees  were  on  the  ground  (trees  known 
among  swampers  as  choctaw  from  the  fact 
that  they  are  dead  trees  lying  on  the  ground) 
and  101  trees  standing. 

These  last-mentioned  trees,  we  are  inform- 
ed by  the  pleadings,  were  sold  to  the  defend- 
ant for  the  price  of  $2,200.  The  contention  is 
that  defendant  without  regard  to  its  agree- 
ment cut  down  and  moved  away  from  plain- 
tiffs land  206  standing  trees  of  over  12  inch- 
es in  diameter ;  also,  removed  and  appropri- 
ated cypress  and  hardwood  trees.  This  was 
in  addition  to  the  101  standing  trees  to  which 
we  have  just  referred  above  and  the  77 
choc  taws.  That  defendant  took  away  all 
that  it  was  possible  to  take  of  the  smaller 
growth,  which  were  not  according  to  plain- 
tiff, included  in  the  sale. 


Defendant  specially  avers  that  some  time 
prior  to  April  11,  1911,  it  bought  all  of  the 
timber  on  the  small  tract  of  land  in  question 
belonging  to  plaintiff,  and  that  at  this  date 
it  had  all  been  removed  from  the  land.  De- 
fendant also  alleges:  •That  all  of  the  ne- 
gotiations in  regard  to  the  timber  were  ver- 
bal and  that  there  was  nothing  in  writing. 
That  it  bought  the  trees  in  good  faith  from 
the  president  of  the  plaintiff  company,  who 
was  fully  authorized  to  sell,  and  that  as  the 
president  afterward  accepted  the  $2,200,  he 
is  now  estopped.  Defendant  specially  denies 
that  it  had  trees  removed  after  the  11th 
day  of  April,  1911.  That  plaintiff  cannot  un- 
der the  allegations  of  its  petition  recover  for 
any  timber  taken  prior  to  April  11,  1911,  for 
it  distinctly  avers  that  the  timber  was  cut 
down  after  that  date.  Defendant  also  urges 
that  plaintiff  cannot  be  heard  to  repudiate  its 
contract  and  at  the  same  time  retain  the 
consideration  received.  That  it  should  at 
least  be  credited  with  the  $2,200,  received 
as  before  mentioned.  That  all  of  the  timber 
removed  by  it  was  not  worth  that  price. 

The  judgment  appealed  from  condemned 
the  defendant  to  pay  $1,600  and  interest 

From  that  judgment,  it  appealed. 

[1]  The  land  measured  18  acres  in  alL  Its 
title  is  not  at  all  Involved  in  this  case ;  only 
the  trees  thereon. 

The  president  of  plaintiff  company  testified 
that  negotiations  for  the  sale  of  178  trees 
began  early  in  the  year  1910;  that  about 
that  time  the  president  of  the  defendant  com- 
pany made  an  offer  to  him  to  buy  the  land 
for  a  small  amount  which  he  declined  to  ac- 
cept because  he  did  not  consider  it  sufficient. 
The  negotiations  between  the  parties,  how- 
ever, continued,  and  after  a  few  months  it 
was  finally  agreed  that  the#  Baker  Company 
would  pay  $2,200.  Whether  this  price  was 
for  the  178  trees  or  for  all  the  trees  on  the 
land  was  not,  as  we  take  it  expressly  men- 
tioned at  any  time.  Plaintiffs  contention 
is  that  defendant  at  no  time  offered  to  buy 
other  than  the  178  cypress  trees.  The  de-  • 
fendant  on  the  other  hand,  is  equally  as 
positive  that  it  bought  all  the  trees  on  the 
land.  The  president  of  the  plaintiff  company 
testified  that  on  the  11th  day  of  April,  1911, 
he  tendered  a  contract  to  the  president  of 
the  defendant  company  to  be  signed,  but 
that  the  president  of  the  Baker  Company  re- 
fused to  sign,  at  the  same  time  he  paid  the 
$2,200,  mentioned  as  the  price  of  the  timber. 
He  did  not  mention  at  the  time  that  he  paid 
this  amount  that  it  was  in  full  satisfaction 
of  all  the  timber,  nor  did  the  president  of 
the  plaintiff  company  mention  that  it  was  in 
payment  of  the  178  trees. 

The  president  of  the  plaintiff  company  tes- 
tified that  his  company  did  not  sell  other 
than  the  178  trees,  because,  as  he  stated, 
they  were  needed  for  the  use  of  the  planta- 
tion.   He  said  that  at  the  time  he  offered 
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the  deed  to  be  signed  by  the  president  of 
the  defendant  company,  and  at  the  time  he 
received  the  $2,200  he  had  heard  that  defend- 
ant had  cut  down  all  the  trees  on  the  land. 
Bnt  he  insists  that  even  at  that  time  he  re- 
ceived only  the  price  of  the  178  trees.  As  to 
the  deed  which  he  handed  to  the  president 
of  the  defendant  company  to  be  signed,  the 
latter  replying  said  that  it  was  not  necessary 
to  sign  a  deed,  as  the  property  was  movable ; 
bnt  here  again  nothing  was  said  about  the 
number  of  trees  further  than  the  178. 

Another  witness  for  plaintiff,  a  member 
of  the  board  of  directors,  testified  that  he 
also  called  on  the  president  of  the  defendant 
company  to  sign  the  deed.  At  this  time,  the 
president  of  the  said  company  said  that  the 
description  in  the  deed  offered  to  him  to  be 
signed  was  not  correct  for  the  reason  that  it 
limited  the  number  to  178  trees,  while  he  was 
entitled  to  all  the  trees  on  the  tract,  which 
he  had  cut  down  and  removed  and  paid  for. 

The  secretary  of  the  plaintiff  board  of  di- 
rectors testified:  That  the  president  of  the 
defendant  company  opened  negotiations  with 
the  plaintiff  company  by  calling  on  the  presi- 
dent of  the  plaintiff  jnst  before  a  meeting  of 
his  board.  That  he,  the  secretary  (Mr.  Car- 
mouche  and  Mr.  Ganel  were  present)  asked 
defendant's  president  what  it  was  he  desired 
to  buy.  That  the  defendant  then  handed  him 
slips  of  paper  on  which  there  were  many 
figures.  This  president  said  that  there  were 
178  trees  on  the  land  for  which  he  offered  a 
price.  The  diameter  of  these  178  trees  was 
written  on  these  slips  under  a  different  head- 
ing. It  included  all  trees  on  the  land  over 
12  inches.  It  was  from  this  time  that  they 
discussed  this  matter,'  which  finally  resulted 
in  the  president  of  the  defendant  buying  the 
trees  as  before  stated;  whether  the  178  trees, 
or  all  the  trees,  does  not  seem  to  have  been 
positively  settled  at  the  time. 

The  secretary  stated  that  at  the  time  the 
president  of  the  defendant  company  called  he 
did  not  know  that  this  officer  had  not  signed 
the  deed  that  had  been  handed  to  him  by  the 
president  of  the  plaintiff  company  for  his 
signature.  He  also  stated  that  the  slips  be- 
fore mentioned,  handed  to  him  by  the  presi- 
dent of  the  defendant  company,  contained  the 
length  and  the  number  of  cypress  trees,  and 
that  this  president  made  no  mention  at  all  of 
other  trees.  Having  heard  that  all  the  trees 
had  been  cut  down,  be  went  to  the  18-acre 
tract  of  plaintiff  in  question  and  found  that 
all  the  trees  had  been  cut  down.  He  then 
counted  the  hard  wood  trees  on  the  land  and 
measured  them.  He  counted  160  cypress 
stumps  from  which  trees  had  recently  been 
cut  down;  140-odd  hard  wood  trees.  The 
average  diameter  of  the  cypress  was  36  inches 
he  found  by  measuring  the  stumps.  That 
there  was  no  timber  left  on  the  land.  That 
in  his  measurement  there  were  a  larger  num- 
ber of  diameters  less  than  12  inches  than 
"  there  were  of  the  trees  over  12  inches.  That 


the  swamps  had  been  cleared  of  all  trees  of 
over  4,  6,  or  8  inches  in  diameter  as  well  as 
of  all  trees  of  sizes  over  12  inches  in  di- 
ameter. 

He  stated  that  for  the  use  of  the  planta- 
tion the  trees  measuring  less  than  12  inches 
were  worth  in  a  round  sum  from  $1,600  to 
$1,800. 

There  was  corroboration  of  the  testimony 
of  this  witness  in  part  at  least  by  the  testi- 
mony of  another  member  of  the  board  of  di- 
rectors, who  settled  upon  a  lump  sum  of 
$1,800,  as  the  value  of  the  trees  of  diameter 
less  than  12  inches. 

The  surveyor  who  testified  in  this  case 
swore  that  ash  trees  are  worth  in  the  locality 
$4  per  1,000,  and  gum,  $2  per  1,000. 

This  is,  in  substance,  all  the  testimony  of 
plaintiff. 

The  president  of  the  defendant  was  then 
called  to  the  witness  stand.  He  stated  that 
his  intention  in  buying  was  to  buy  all  the 
timber  on  the  land;  that  nothing  was  ever 
said  which  led  him  to  understand  differently. 
He  had  had  the  timber  examined,  and  the  one 
by  whom  this  work  was  done  reported  the 
number  of  cypress  trees  on  the  land;  that  the 
other  trees  had  no  value.  To  quote  him  liter- 
ally: 

"If  we  own  the  hard  wood,  we  will  cut  it, 
because  in  cutting  the  cypress  probably  we  will 
destroy  a  large  part  of  the  hard  wood,  and  we 
take  it  that  the  ash  is  the  only  hard  wood  that 
we  would  pay  anything  for."  "If  I  mentioned 
anything  in  regard  to  the  178  trees  to  Mr.  Trux- 
illo,  it  was  just  a  matter  of  information,  bnt 
that  had  nothing  to  do  with  the  transaction. 
We  were  buying  the  timber,  and  that  was  our 
estimate." 

In  buying  trees,  12  inches  and  over  are 
estimated  as  having  value. 

This  Mr.  Truxillo  was  the  president  of  the 
plaintiff  company  before  mentioned. 

There  was  decided  conflict  of  testimony  be- 
tween plaintiff  and  defendant  as  to  'whether 
defendant  had  bought  178  trees  or  all  of  the 
trees  on  the  land. 

The  motive  of  the  Baker  Company  must 
have  been  to  buy  all  of  the  timber  on  the 
land.  If  it  was,  it  was  not  expressed  clearly, 
for  no  reference,  according  to  plaintiffs  wit- 
nesses, was  ever  made  to  any  trees  save  the 
178  trees.  Only  these  trees,  and  not  one  more. 

It  was  the  intention  to  reduce  the  contract 
to  writing.  This  was  not  done.  Late  in  the 
negotiations  a  contract  was  prepared.  The 
defendant  did  not  sign  It,  and  at  first  did  not 
urge  that  it  did  not  contain  a  correct  de- 
scription of  the  property  sold,  although  It 
contained  mention  only  of  the  178  trees. 

The  plaintiff  company  industriously  wrote 
everything  down,  to  wit,  resolutions,  minutes, 
notice  to  each  shareholder  in  addition  to  the 
notice  that  the  members  of  the  board  of  direc- 
tors had  kept  letters  received  relating  to  the 
number  of  trees.  These  are  all.  They  re- 
ferred to  the  178  trees.  They  were  not  sold 
until  every  stockholder  had  consented  to  the 
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sale  after  the  resolution  had  been  passed 
upon  by  the  board  of  directors;  all  referring 
to  the  178  trees  and  agreeing  with  the  testi- 
mony of  plaintiffs  witnesses. 

The  defendant  company  was  not  as  minute 
in  the  negotiations,  and  the  information  did 
not  go  to  different  persons,  as  it  was  with  the 
plaintiff. 

In  the  pleadings,  defendant  urged  that  be- 
fore Instituting  suit  plaintiff  should  have 
made  tender  of  the  amount  received ;  also, 
that  it  was  estopped. 

As  to  the  tender,  from  the  point  of  view  of 
the  plaintiff,  sustained  by  the  weight  of  the 
testimony,  It  had  a  right  to  the  amount  paid 
for  the  trees  which  it  contended  it  had  sold 
and  which  defendant  acknowledged  to  have 
received. 

[2]  As  to  estoppel:  it  also  is  without  foun- 
dation, for  the  amount  received  on  the  theory 
before  mentioned  was  in  payment  of  the  trees 
delivered  and  in  satisfaction  of  all  the  trees 
on  plaintiffs  property  which  defendant 
thought  it  had  bought,  but  in  regard  to  which 
there  was  evident  mistake  according  to  all  of 
the  witnesses  for  plaintiff  and  the  written 
testimony. 

Having  arrived  at  the  conclusion  that  the 
weight  of  the  testimony  is  with  the  plaintiff 
in  regard  to  the  number  of  trees  sold,  we  now 
have  to  consider  the  amount  to  be  allowed  to 
the  plaintiff  for  the  trees  cut  down  and  re- 
moved other  than  the  178  trees.  It  sometimes 
appears  as  if  the  plaintiff  had  made  the  most 
of  the  timber  on  its  17  and  a  fraction  acres, 
and  that  it  had  recovered  about  all  that  was 
of  value  in  the  swamp.  But  as  we  are  to  be 
governed  by  the  testimony,  and  as  we  must 
allow  for  the  number  of  trees  taken  in  addi- 
tion to  those  before  mentioned,  we  have  gone 
into  the  details  and  found  that  there  were 
140  ash  wood  trees  cut  down  and  removed, 
worth  from  $3  to  $4  a  thousand  stumpage,  and 
that  the  trees  measured  according  to  defend- 
ant 250  feet  each. 

Defendant  through  its  witnesses  insists 
that  this  is  the  only  timber  that  had  any 
value  other  than  the  cypress  on  the  place. 
There  was  oak  and  gum.  It  is  said  that  these 
oak  and  gum  are  of  no  value  to  a  sawmill. 
Other  witnesses  have  stated  that  it  was  worth 
about  $1.60  a  thousand.  At  first  we  sought  to 
Include  this  hard  wood  in  making  up  account 
After  consideration  we  have  concluded  to 
consider  these  trees  as  covered  sufficiently  by 
the  amount  allowed  in  the  judgment  of  the 
district  court 

We  have  not  found  an  estimate  made  with 
any  degree  of  care  as  to  the  oak  and  gum. 

Matters  are  in  a  state  of  uncertainty  as  to 
the  number  of  these  trees.  There  were  small 
trees  destroyed  and  taken  away  according  to 
plaintiff's  witnesses,  who  represented  that  the 
land  was  entirely  denuded. 

We  have  no  positive  estimate  by  defend- 


ant's witnesses  as  to  these  small  trees,  as 
well  as  the  oak  and  gum. 

It  seems  that  plaintiff  had  a  plantation 
adjacent  They  have  given  figures  fixing  the 
amount  at  a  minimum  of  $1,600.  Justice  has 
been  done.  When  parties  are  not  careful  in 
making  their  contracts  or  hastily  execute  an 
agreement  without  positive  understanding,  it 
frequently  is  difficult  to  reach  an  entirely 
satisfactory  conclusion.  We  do  not  see  our 
way  clear  to  any  other  judgment  than  that 
heretofore  rendered  in  the  district  court 

For  reasons  assigned,  the  judgment  of  the 
district  court  is  therefore  affirmed. 


(134  La.) 

No.  20,016. 

STATE  v.  GAUTHREATJX. 

(Supreme  Court  of  Louisiana.    Dec  1,  1813. 
Rehearing  Denied  March  16,  1914.) 

fSvllabua  by  the  CourtJ 

1.  Juhy  (8  136*)— Pebemptoby  Chaixenoes— 
Statutes. 

Sections  997  and  998  of  the  Revised  Stat- 
utes (relating  to  peremptory  challenges)  were 
not  repealed,  by  implication,  by  Act  No.  24  of 
1878,  Extra  Seas.,  and  hence  were  subject  to 
amendment,  and  section  997  was  amended  and 
re-enacted  by  Act  No.  36  of  1880  so  as  to  give 
the  state  six  peremptory  challenges  for  each 
defendant  on  trial,  and  such  has  been  the  law 
since  that  time;  the  amended  and  re-enacted 
section  not  having  been  abrogated  or  repealed 
by  Act  No.  135  of  1898. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §§  607-618;  Dec.  Dig.  $  136.*] 

2.  Witnesses  (§  246*)  —  Examination  bt 
Coubt— Extent. 

It  is  the  right  and  duty  of  the  trial  judge, 
in  a  criminal  case,  to  understand  what  goes  on 
before  him,  since  he  must  be  in  a  position  to 
decide  intelligently  complicated  questions  of 
mixed  law  and  fact  which  "may  arise  in  the 
course  of  the  trial,  and  to  determine,  when  a 
verdict  has  been  reached,  whether  it  is  based 
upon,  or  is  contrary  to,  the  law  and  the  evi- 
dence. Hence  it  may  be  necessary  for  him  at 
times  to  question  the  witnesses,  but,  as  be  is 
not  permitted  to  comment  upon  the  facts  of 
the  case,  either  during  the  trial  or  in  his  charge 
to  the  jury,  a  fortiori  is  he  is  not  permitted  to 
participate  in  the  development  of  facts  which 
be  may  think  will  be  of  advantage,  either  to 
the  prosecution  or  the  defense,  and  which,  but 
for  his  interference,  might  remain  undevelop- 
ed; that  duty,  so  far  as  the  interest  of  the 
state  is  concerned,  being  imposed  upon  the 
prosecuting  officer,  and  it  being  essential  to  the 
enjoyment  by  defendant  of  his  right  to  a  fair 
trial  that  the  jury  should  _  not  be  affected  by 
any  impression  as  to  the  judge's  opinion  con- 
cerning the  facts. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  852-857 ;  Dec  Dig.  |  246.*] 

8.  Cbiminax  Law  (§§  368, 1120*>- Homicide— 
Appeal  —  Pbesentation  fob  Review  — Res 
Gestae— Statement  by  Third  Person. 
In  a  prosecution  for  murder,  what  a  third 
person  said,  at  or  about  the  time  of  the  killing, 
to  the  party  charged  with  the  killing  may  be 
part  of  the  res  gestae,  and  may,  if  relevant  be 
proved  by  him  who  said  or  another  who  heard 
it,  and  the  ruling  of  the  trial  judge  on  those 
questions  cannot  be  reviewed  here  without  all 


*For  other  cases  see  umt  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No,  Series  4  Rep'r  Indexes 
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the  pertinent  evidence  or  a  complete  state- 
ment of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J|  806,  812,  814,  815,  821, 
2831-2987;  Dec.  Dig.  §§  368,  1120.*] 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  William  Campbell, 
Judge. 

Clemile  Oauthreaux  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Philip  S.  Pugh  and  Percy  T.  Ogden,  both  of 
Crowley,  for  appellant  R.  G.  Pleasant  Atty. 
Gen.,  and  G  B.  De  Bellevue,  Dlst  Atty.,  of 
Crowley  (G.  A  Gondran,  of  New  Orleans,  of 
counsel),  for  the  State. 

MONROE,  J.  Clemile  Oauthreaux  and  his 
two  brothers  were  prosecuted  for  murder; 
the  brothers  were  acquitted;  Clemile  was 
convicted  of  manslaughter,  and  he  has  ap- 
pealed. Bills  1,  2,  and  3  present  the  point 
that  the  state  was  allowed  six  peremptory 
challenges  to  each  twelve  that  were  allowed 
to  the  defendants,  to  which  they  objected 
and  excepted. 

[1]  Under  the  law  as  it  stood  prior  to  the 
adoption  of  the  Revised  Statutes  of  1870, 
and  as  therein  incorporated,  the  "defendant" 
in  a  prosecution  involving  imprisonment  at 
hard  labor  "or  more,"  was  entitled  to  twelve 
peremptory  challenges,  and  the  state  to  six. 
R.  S.  H  997,  998.  By  Act  No.  24  of  1878 
(Extra  Sess.  p.  282,  |  4),  it  was  provided  that 
In— 

"all  criminal  trials,  where  two  or  more  defend- 
ants are  jointly  on  trial,  each  defendant  shall 
be  entitled  to  twelve  peremptory  challenges,  and 
that  the  state  shall  be  entitled  to  six  peremp- 
tory challenges  for  each  twelve  challenges  to 
which  such  defendants  may  be  entitled,"  etc. 

Section  5  of  the  act  repealed  all  conflicting 
laws,  and  it  is  said  that  it  repealed  sections 
997  and  998  of  the  Revised  Statutes ;  but  we 
think  not  Those  sections  dealt  only  with 
cases  between  the  state  and  "the  defendant"; 
whereas,  the  act  of  1878,-  in  terms,  dealt  with 
cases  where  "two  or  more  defendants"  were 
Jointly  on  triaL  Act  No.  36  of  1880  (p.  36) 
amended  and  re-enacted  R.  S.  §  997,  so  as 
to  make  It  read  (quoting  in  part): 

"In  all  criminal  trials  *  *  •  for  any  crime, 
the  punishment  of  which  may  be  death  or  im- 
prisonment at  hard  labor  for  a  term  of  twelve 
months  or  more,  the  defendant  in  such  case 
shall  be  entitled  to  challenge,  peremptorily, 
•  *  •  any  number  of  jurors  not  exceeding 
twelve.  *  *  *  In  all  such  cases  the  state 
shall  be  allowed  six  peremptory  challenges  for 
each  defendant  on  trial." 

By  Act  No.  135  of  1898,  §  14,  p.  223,  it  was 
provided  that: 

"In  cases  in  which  the  punishment  may  be 
capital  and  tried  by  a  jury  of  twelve,  the  ac- 
cused shall  be  entitled  to  twelve  peremptory 
challenges  and  the  state  to  six." 

Counsel  for  defendant  contends  that  the  law 
thus  quoted  controls  because  (as  he  argues) 


R.  6.  S  997,  was  repealed  by  Act  No.  24  of 
1878,  and  hence  Act  No.  36  of  1880,  purporting 
to  amend  and  re-enact  it,  had  nothing  to  oper- 
ate on.  But  as  we  have  seen,  the  act  of 
1878  did  not  repeal  R.  S.  §  997;  therefore  the 
act  of  1880  operated  to  amend  and  re-enact 
it 

The  only  question,  then,  is  whether,  with 
respect  to  the  matter  at  issue,  Act  No.  135 
of  1898  and  section  997,  R  S.,  as  amended 
and  re-enacted  by  Act  No.  36  of  1880,  can 
stand  together;  and  that  question,  we  think, 
may  be  answered  in  the  affirmative,  since  if, 
as  contended  by  defendant's  counsel,  the 
word  "accused"  is  used  in  the  act  of  1898  In 
the  singular,  then  it  has  no  greater  effect 
upon  R  S.  S  997,  than  did  Act  No.  24  of 
1878.  On  the  other  hand,  if  the  word  is  to 
be  considered  as  used  in  the  plural,  then, 
though  the  meaning  is  not  so  clear  as  it 
might  be,  we  should  think  that  it  was  the 
intention  to  allow  each  of  the  accused  twelve 
peremptory  challenges,  and,  by  the  same  tok- 
en, allow  the  state  six  for  each  twelve  so  al- 
lowed the  accused.  We  have  had  occasion 
heretofore  to  hold,  in  cases  where  juries  of 
twelve  were  required,  that  the  state  was  en- 
titled to  six  peremptory  challenges  for  each 
defendant  on  trial  (State  v.  Caron,  118  La. 
349,  42  South.  960;  State  v.  West  120  La. 
747,  45  South.  594),  and  our  re-examination 
of  the  question  has  confirmed  us  in  that 
view. 

[2]  Bills  4  and  5  disclose  objections  by  de- 
fendant to  certain  questions  propounded  to 
the  coroner  (who  was  on  the  stand  as  a  state 
witness),  on  the  ground  that  they  were  lead- 
ing. The  bills  show  no  reversible  error. 

Bill  6  shows  that  the  coroner  was  asked 
by  the  judge  whether  the  skull  of  a  man  Is 
not  formed  of  different  parts,  to  which  ob- 
jection was  made,  as  follows: 

"That  the  judge  had  previously  asked  the 
coroner  several  questions  before  this  objection 
was  made,  and  thereupon  counsel  for  defend- 
ant objected  to  this  question  by  the  judge  on 
the  grounds:  That  the  judge  of  the  court  has 
no  right,  under  the  law,  to  ask  questions  for 
the  purpose  of  assisting  the  state  in  its  prose- 
cution of  the  case,  nor  has  the  court  any  right 
to  put  leading  questions  to  the  witness;  that 
the  previous  evidence  of  the  coroner  was  to  the 
effect  that  the  deceased  had  come  to  his  death 
by  a  wound  inflicted  by  a  knife  in  the  back 
part  of  the  head;  that  the  purpose  of  said 
question  by  the  court  was  to  show  that,  at  the 
point  where  the  skull  was  penetrated  by  the 
knife  aforesaid,  there  was  a  suture  or  seam 
where  the  sections  or  parts  of  the  skull  were 
joined,  which  could  evidently  be  more  easily 
penetrated;  that  the  witness  had  previously  tes- 
tified, under  cross-examination,  that  the  knife 
had  entered  the  skull  at  its  thickest  part  and, 
up  to  the  time  this  question  was  asked  by  the 
court,  no  mention  was  made  of  any  sutures  or 
seams  in  the  skull  at  that  point  by  the  witness 
in  answer  to  any  questions  from  either  the  dis- 
trict attorney  or  the  counsel  for  the  defense; 
that  the  witness  then  answered  that  the  skull 
had  a  suture  or  seam  at  or  near  the  point 
where  the  knife  was  driven  into  it" 
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The  statement  per  curiam  Is: 

"The  question  as  propounded  by  the  court  Is 
not  for  the  purpose  of  either  assisting  the  dis- 
trict attorney  or  the  firm  associated  with  him 
in  the  prosecution,  but  merely  for  the  coroner 
to  give  a  correct  explanation  of  the  formation 
of  the  human  skull,  and  for  the  further  rea- 
son to  allow  the  coroner  to  show  that,  if  the 
knife  entered  the  skull  at  the  point  where  the 
two  parts  of  the  skull  formed  a  suture,  that 
the  skull,  at  that  point,  is  much  easier  entered 
than  at  any  other  point" 

It  Is  not  only  the  right  but  the  duty  of 
the  trial  Judge,  in  a  criminal  case,  to  under- 
stand what  goes  on  before  him,  since  he  must 
be  In  a  position  to  decide  Intelligently  many 
complicated  questions  of  mixed  law  and  fact 
which  arise  In  the  course  of  the  trial,  and 
to  determine,  when  a  verdict  has  been  reach- 
ed, whether  It  Is  based  upon,  or  contrary  to, 
the  law  and  the  evidence.  Hence  It  may  be 
necessary  for  him  at  times  to  question  the 
witnesses.  But,  as  he  Is  not  permitted  to 
comment  upon  the  facts  which  may  be  devel- 
oped, either  in  the  course  of  the  trial  or  In 
his  charge  to  the  Jury,  a  fortiori  Is  he  not 
permitted  to  participate  In  the  development 
of  facts  which  he  may  think  will  be  of  ad- 
vantage to  one  side  or  the  other,  and  which, 
but  for  his  interference,  might  remain  unde- 
veloped. In  State  v.  Brannon,  34  La.  Ann. 
944,  It  was  said  by  this  court: 

'That  the  judge  has  the  right  to  join  in  the 
prosecution  of  one  on  trial  before  him.  or  as- 
sist in  his  defense,  is  not  asserted  in  this  case, 
and  we  presume  will  never  be  contended  for  in 
any  case,  nor  is  it  the  least  probable  that  the 
assumption  of  such  authority  by  any  judge,  un- 
der any  circumstances,  would  ever  be  counte- 
nanced by  any  court;  but  that  the  judge  pre- 
siding at  the  trial  of  a  criminal  case  has  the 
right  to  know  what  is  going  on  before  him,  and 
what  are  the  facts  proved  by  the  witnesses,  we 
have  no  doubt.  It  is  not  only  his  right  but  it 
is  his  duty  to  be  thus  informed.' 

In  State  v.  Haab,  105  La.  233,  29  South. 
726,  it  was  said: 

"Bill  No.  10  is  to  a  question  propounded  by 
the  judge  to  examine,  in  presence  of  the  jury, 
Dr.  Maylie,  a  medical  expert,  witness  for  the 
aefense,  touching  his  testimony.  It  is  claim- 
ed that  through  this  questioning  the  judge  com- 
municated to  the  jury  his  impressions  or  opin- 
ion of  the  case.  It  is  the  right  and  duty  of  the 
judge  to  keep  advised  of  the  testimony  given  in 
a  case,  and  to  understand  its  scope,  so  as  to 
be  able  to  deal  with  it  in  his  charge  to  the 
jury,  and  on  the  application  for  a  rehearing, 
should  a  verdict  be  given  against  the  prisoner. 
If  he  does  not  understand  it  fully,  he  has  the 
right  to  have  it  made  explicit.  It  is  well,  how- 
ever, for  the  trial  judge  to  leave,  generally,  as 
far  as  possible,  the  conduct  of  criminal  cases 
to  the  state  officers  intrusted  with  that  duty,  as 
the  jury  is  very  apt  to  form,  from  the  acts  and 
questions  of  the  trial  judge,  an  impression  as 
to  his  views  of  the  case. ' 

In  the  Instant  case  the  Judge  states  that 
the  questions  objected  to  were  not  asked  by 
him  for  the  purpose  of  aiding  the  prosecu- 
tion, but  merely  to  elicit  from  the  coroner— 

"a  correct  explanation  of  the  formation  of  the 
human  skull,  and  for  the  further  reason  to  al- 
low the  coroner  to  show  that,  if  the  knife  en- 


tered the  Bkull  at  the  point  where  the  two  parts 
of  the  skull  formed  a  suture,  the  skull,  at  that 
point,  is  much  easier  entered  than  at  any  other 
point" 

The  duty  of  developing  facts  material  to 
the  prosecution  devolves,  however,  upon  the 
prosecuting  officer,  and  not  upon  the  judge, 
and  it  Is  Immaterial  whether  the  witness  on 
the  stand  be  an  expert  or  a  layman;  and, 
whilst  the  Judge,  no  doubt  has  the  right  to 
satisfy  himself  as  to  what  a  witness  may 
have  said.  It  is  going  rather  far,  we  think, 
for  him  to  undertake  to  elicit  from  the  wit- 
ness other  facts  than  those  testified  to,  or  ex- 
planations of  the  testimony  given,  which  are 
favorable  to  the  one  side  or  the  other.  Upon 
the  whole,  we  are  of  opinion  that  the  ques- 
tions objected  to  would  better  have  been  left 
unasked ;  but  we  are  not  persuaded  that  we 
should  therefore  set  aside  the  verdict  since 
it  does  not  appear  to  us  that  the  error  of  the 
judge  was  sufficiently  serious  or  developed 
any  facts  likely  to  have  Influenced  the  Jury 
to  the  prejudice  of  the  defendant 

[3]  Bill  7  shows  that  a  state  witness  was 
asked,  "What  did  you  hear?"  to  which  he 
replied,  "I  heard  Harmon  order  the  Gauth- 
reauxs  outside,  and  they  went  outside  and 
stayed  a  while,  and  came  back  whenever  they 
wanted  to,"  and  that  both  question  and  an- 
swer were  objected  to  on  the  ground  that 
the  witness  "could  not  testify  as  to  what  he 
heard  another  person  say  at  that  time  and 
place."  It  otherwise  appears  from  the  bill 
that  a  ball  was  going  on  at  Harmon's  house, 
that  the  three  Gauthreauxs  were  present,  and 
that  the  witness  was  testifying  to  what  was 
said  to  them  by  Harmon  at  or  about  the  time 
of  the  fight  which  resulted  in  the  killing ;  the 
statement  per  curiam  being  that  it  formed 
part  of  the  res  gestae. 

What  was  said  to  the  party  thereafter 
charged  with  the  killing,  if  relevant,  was 
admissible,  whether  testified  to  by  him  who 
said  it  or  by  another  who  heard  It  and  it 
may  have  been  part  of  the  res  gestae ;  but  the 
ruling  of  the  court  on  those  points  cannot  be 
reviewed  here  In  the  absence  of  all  the  evi- 
dence or  a  more  complete  statement  of  the 
facts. 

Bills  8  and  9  concerned  the  two  defendant* 
who  were  acquitted,  and  need  not  be  consid- 
ered. 

Judgment  affirmed. 


(134  La.) 

No.  19,680. 

HUGER  v.  RANSOM  et  a!. 

(Supreme  Court  of  Louisiana.    Jan.  19,  1914. 
Rehearing  Denied  March  2,  1914.) 

(Byllahu*  by  Editorial  Staff.) 

L  Bbokebs  (§  82*)— Actions  fob  Compensa- 
tion—Petition. 

In  an  action  by  a  real  estate  broker  for 
commissions,  the  petition  alleged  that  plaintiff 
contracted  orally  with  one  defendant,  who  was 
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acting  for  himself,  and  for  the  other  two  de- 
fendants, his  associates,  according  to  which 
plaintiff  was  to  procure  a  purchaser,  and  that, 
later,  one  of  the  other  defendants  ratified  the 
agreement  and  fixed  10  per  cent  as  the  commis- 
sion, etc.  Held,  that  the  petition  sufficiently 
alleged  that  defendants  were  associates  in  busi- 
ness, and  that  the  business  relations  of  plaintiff 
with  them,  or  either  of  them,  were  as  such. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §f  101-103;  Dec  Dig.  |  82.*] 

2.  BB0KEB8  (|  86*)— Actions  fob  Compensa- 
tion— Sufficiency  of  Evidence. 

In  a  broker's  action  for  commission,  evi- 
dence held  to  show  that  plaintiff  was  the  pro1 
curing  cause  of  the  sale  under  a  contract  with 
one  of  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  116-120;   Dec  Dig.  |  86.»] 

3.  Partnership  (|  65*)— The  Relation— Ev- 
idence. 

In  an  action  by  a  real  estate  broker  for 
commissions,  evidence  held  not  to  show  that  the 
defendants  were  partners. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §§  75,  78,  79,  81 ;  Dec  Dig.  |  55.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Thoa,  C.  W.  Ellis,  Judge. 

Action  by  William  E.  Huger  against  C. 
Arthur  Ransom  and  M.  C.  and  N.  C.  Baker. 
From  a  judgment  against  Ransom  and  M.  C. 
Baker,  they  appeal.  Affirmed  as  to  Baker, 
but  reversed  and  dismissed  as  to  Ransom. 

Foster,  Milling,  Brian  &  Saal,  of  New  Or- 
leans, for  appellants.  Cage,  Baldwin  &  Cra- 
bites,  of  New  Orleans,  for  appellee. 

PROVOSTY,  J.  [1]  There  being  an  excep- 
tion of  no  cause  of  action,  It  becomes  neces- 
sary to  set  forth  with  some  fullness  the  alle- 
gations of  the  petition.  Plaintiff  alleges  that 
he  is  a  licensed  real  estate  broker,  and  that 
In  August,  1910,  he  entered  into  an  oral  con- 
tract with  O.  A.  Ransom,  who  was  acting  for 
himself  and  for  M.  C.  and  N.  C.  Baker,  his 
associates,  according  to  which  he  was  to 
procure  a  purchaser  for  certain  plantations 
owned  and  controlled  by  these  parties  in 
the  parishes  of  St  Bernard  and  Plaquemine, 
and  was  to  be  paid  a  commission  for  so  do- 
ing; that,  later.  In  September,  1910,  M.  C. 
Baker  confirmed  and  ratified  said  agreement 
and  fixed  at  10  per  cent,  the  commission  he 
should  receive;  that  petitioner's  partner  In 
business,  Mr.  Longshore,  introduced  to  Mr. 
Ransom  a  Mr.  Little,  who  then  began  with 
Ransom  and  his  associates  negotiations  which 
resulted  in  a  trade  for  the  Greenwood  plan- 
tation ;  and  that,  In  pursuance  of  said  trade, 
said  Little  deposited  money  in  escrow,  where- 
by petitioner  became  entitled  to  his  com- 
mission; that  afterwards  by  special  agree- 
ment with  Ransom  petitioner  reduced  his 
commission  to  $750;  and  that,  later  on,  Lit- 
tle bought  the  Monsecours  plantation  for 
$18,000,  on  which  petitioner  became  entitled 
to  his  commission  of  10  per  cent 

In  support  of  the  exception  of  no  cause  of 
action.  It  is  said  that  there  Is  no  allegation 
that  Ransom  had  authority  to  bind  the  Bak- 


ers, and  none  that  M.  C.  Baker  had  authority 
to  bind  the  other  two;  and  that,  if  it  were 
conceded  that  a  contract  was  alleged  as  be- 
tween plaintiff  and  M.  C.  Baker,  there  Is  no 
allegation  of  a  performance  of  that  contract 
since  there  Is  no  allegation  of  the  existence 
of  a  partnership  between  Ransom  and  Bak- 
er; and  hence  the  allegation  that  a  pro- 
spective purchaser  was  Introduced  to  Ran- 
som does  not  amount  to  an  allegation  of  the 
Introduction  of  a  purchaser  to  Baker. 

We  think  the  petition  sufficiently  sets  forth 
that  the  defendants  were  associates  In  busi- 
ness, and  that  the  business  relations  of  the 
plaintiff  with  them,  or  either  of  them,  were 
as  such. 

The  defendants  in  their  answers  deny  that 
they  ever  were  associated  In  business;  the 
Bakers  deny  that  they  ever  had  a  contract 
of  any  kind  with  plaintiff,  or  any  connection 
with  the  Greenwood  plantation;  Ransom 
denies  that  he  ever  had  any  connection  with 
the  Monsecours  plantation;  he  admits  that 
he  agreed  to  pay  plaintiff  a  commission  if 
plaintiff  procured  a  purchaser  for  Greenwood, 
but  avers  that  this  plantation  was  not  sold 
to  any  purchaser  produced  by  plaintiff. 

There  was  judgment  for  plaintiff  against 
Ransom  and  M.  C.  Baker,  in  solido,  for  a  10 
per  cent,  commission  on  the  sale  of  Monse- 
cours plantation,  and  otherwise  dismissing  his 
suit  He  has  not  asked  for  an  amendment  of 
this  judgment,  but  Ransom  and  Baker  have 
appealed. 

[2,  3]  The  defendants  were  in  the  real  es- 
tate business,  and  occupied  an  office  across 
the  hall  from  that  of  plaintiff.  The  defend- 
ants, Jointly  or  separately,  had  the  Green- 
wood and  Monsecours  plantations  for  sale, 
as  well  as  a  list  of  other  plantations,  all  in 
the  parish  of  Plaquemine  and  fronting  on  the 
east  bank  of  the  Mississippi  river,  begin- 
ning about  30  miles  below  New  Orleans.  M. 
C.  Baker  admits  that  he  was  willing  to  pay 
a  10  per  cent,  commission  to  whoever  should 
procure  a  purchaser  for  any  one  of  the  plan- 
tations he  bad  for  sale;  and  that  he  sent 
out  letters  indiscriminately  to  that  effect; 
and  that  plaintiff  may  have  had  one  of  these 
letters.  Plaintiff  does  not  pretend  to  have 
received  one  of  these  letters,  but  says  that 
the  same  offer  was  made  to  him  orally. 
Baker,  in  his  testimony,  does  not  deny  this. 
In  fact  he  admits  that  plaintiff  had  author- 
ity from  him  to  try  and  find  purchasers  for 
the  plantations  he  had  for  sale,  including  the 
Monsecours;  and  that  to  facilitate  him  in 
that  endeavor,  he  was  either  given,  or  allow- 
ed to  take  from  the  office,  maps,  plats,  and 
circulars  relative  to  these  plantations.  Bak- 
er denies,  however,  that  there  ever  was  any 
agreement  with  reference  specially  to  Monse- 
cours, or  that  plaintiff  was  the  procuring 
cause  of  the  sale  of  Monsecours. 

At  one  time  It  was  thought  that  the  sale 
of  Greenwood  to  Little  for  $15,000  was  clos- 
ed;  and  Ransom,  then,  at  the  request  of 
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plaintiff,  wrote  plaintiff  a  letter  stating  that 
the  commission  of  plaintiff  on  this  sale  was 
$750,  or,  in  other  words,  5  per  cent  This 
fact  accords  little  with  plaintiff's  statement 
that  he  had  a  contract  for  a  commission  of 
10  per  cent;  for,  if  he  had  a  contract  for 
10  per  cent,  why  claim,  or  accept  without  de- 
mur, 5  per  cent  Of  this  discrepancy,  plain- 
tiff makes  no  attempt  at  explanation ;  while 
defendants,  on  the  other  hand,  lay  stress  up- 
on It  as  destroying  entirely  plaintiff's  theory 
that  the  defendants  were  partners  and  en- 
tered with  him  into  a  contract  for  a  commis- 
sion of  10  per  cent 

There  Is  no  denying  that  this  discrepancy 
Is  a  serious  flaw  in  plaintiff's  case.  Indeed, 
we  have  to  confess  that  for  a  while  it  kept 
us  In  great  perplexity  and  uncertainty  what 
was  the  proper  conclusion  to  reach  in  the 
case.  But  notwithstanding  this  flaw,  the 
fact  remains  that  plaintiff  did  have  author- 
ity, on  the  promise  of  a  10  per  cent  commis- 
sion, to  procure  a  purchaser  for  the  Monse- 
cours  and  other  plantations  which  M.  C.  Bak- 
er had  for  sale;  and  that  he  did  bring  Mr. 
Little  to  the  Baker-Ransom  office  as  a  pur- 
chaser; and  that  he  did,  either  personally 
or  through  his  then  partner,  Longshore,  make 
efforts,  by  correspondence  and  otherwise,  to 
procure  purchasers;  and  did,  on  several  oc- 
casions, take  would-be  purchasers  down  the 
coast  In  an  automobile  to  view  the  planta- 
tions; and  did,  on  other  occasions,  accom- 
pany Ransom  or  Baker  on  the  same  mission. 
True,  he  presented  Little  as  a  candidate  for 
Greenwood,  and  not  Monsecours ;  but  we  do 
not  see  that  that  can  make  any  difference. 
Whether  Ransom  and  M.  C.  Baker  were  part- 
ners or  not,  or  were  conducting  their  busi- 
ness jointly  or  not,  they  were  certainly  con- 
ducting together  in  this  office  the  business  of 
selling  these  plantations;  and  it  would  be 
contrary  to  the  plainest  principles  of  good 
faith  and  right  dealing  to  allow  the  Just 
claim  of  the  plaintiff  for  a  commission  to  be 
defeated  by  this  simple  process  of  shunting 
the  purchaser  from  one  plantation  to  an- 
other. Ransom,  himself,  in  a  conversation 
with  plaintiff's  then  partner,  Mr.  Longshore, 
was  of  the  opinion  that  plaintiff  was  entitled 
to  a  commission  of  some  kind  from  Baker. 

Plaintiff's  learned  counsel  suggest  that  this 
change  of  mind  on  the  part  of  Little  must 
have  come  about  on  an  automobile  trip  which 
Little  took  down  the  coast  with  M.  O. 
Baker  and  others  to  view  the  plantations; 
and  as  the  result  probably  of  the  manner  In 
which  M.  C.  Baker  set  forth  the  respective 
attractions  of  the  two  places,  he  having  had 
a  strong  incentive  for  bestowing  his  brighter 
colors  upon  Monsecours,  his  profit  on  the 
sale  of  It  being  over  $10,000,  while  on  the  sale 
of  Greenwood  it  would  be  only  $3,000. 

On  the  sale  of  Monsecours,  Ransom  was 
paid  a  commission  of  $1,000.  This  goes  In 
confirmation  of  the  positive  testimony  of 
both  Ransom  and  Baker  that  they  were  not 

•For  other  cases 


partners  in  this  real  estate  business,  or  con- 
ducting it  for  Joint  account,  but  simply  oc- 
cupying the  same  office,  and  helping  each  oth- 
er as  occasion  offered.  And  as  Ransom  could 
be  held  in  this  suit  only  on  the  theory  of  his 
having  been  a  partner,  the  judgment  as 
against  him  must  be  reversed. 

The  Judgment  appealed  from  is  therefore 
reversed  in  so  far  as  it  condemns  0.  A.  Ran- 
som, and  the  suit  of  plaintiff  against  C.  A. 
Ransom  is  dismissed ;  and  said  Judgment  is 
otherwise  affirmed.  M.  O.  Baker  to  pay  the 
costs  of  both  courts. 


(184  La.) 

No.  19,48a 

CADDO  OIL  &  MINING  CO.  v.  PRO- 
DUCERS' OIL  CO. 

(Supreme  Court  of  Louisiana.    May  28,  1913. 
On  Rehearing,  March  16,  1914.) 

(ByUabut  by  the  Court.) 

1.  Mines  and  Minerals  (|  77*) — On.  Lease— 
Potestative  Condition. 

A  contract  of  lease,  whereby  the  lessee 
agrees  to  drill  for  oil,  under  certain  conditions, 
and  does  drill  some  wells,  but  not  as  many  as 
contemplated  by  the  contract  may  be  annulled 
by  the  lessor  for  a  potestative  condition,  except 
as  to  the  wells  already  drilled.  As  part  of  the 
contract  has  been  completed,  the  potestative  con- 
dition cannot  be  invoked  as  to  that  part  as  the 
lessor  had  enjoyed  all  the  rights  to  that  extent 
that  the  contract  gave  him. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  204 ;  Dec.  Dig.  f  77.*] 

2.  Contracts  (j  273*)— Revocation— Potes- 
tative Condition. 

Where  a  contract  contains  a  potestative 
condition,  this  condition  might  be  invoked  for 
the  annulment  of  the  unexecuted  part  of  the 
contract  although  not  affecting  the  executed 
part,  especially  where  the  contract  is  a  divisible 
one. 

[Ed.  Note.— For  otber  cases,  see  Contracts, 
Cent  Dig.  fi  1194 ;  Dec.  Dig.  §  273.*] 

3.  Mines  and  Minerals  (§  78*)— Oil  Lease- 
Performance. 

»  Where  a  lessee  agrees  to  drill  a  number  of 
oil  and  gas  wells  on  the  leased  land,  the  drilling 
of  a  few  is  not  a  fulfillment  of  his  obligation. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  St  205-207;  Dec  Dig.  i 
78.*] 

4.  Specific  Performance  (I  64*)— Contracts 
Enforceable— Drilling  Oil  wells. 

The  court  will  not  undertake  to  order  the 
specific  performance  of  a  contract  to  drill  oil 
wells ;  as  the  nature  of  the  undertaking  is  such 
that  the  court  would  not  be  able  to  supervise 
the  work  so  as  to  enforce  its  decree. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  95  191-195.  198;  Dec. 
Dig.  §  04.*] 

Provosty,  J.,  dissenting. 

On  Rehearing. 

5.  Mines  and  Minerals  (§§  73,  77*)— On,  and 
Gas  Lease  —  Construction  —  validitt  — 
'•Potestative  Condition." 

The  provisions  in  an  oil  lease,  which  pur- 
port to  impose  the  obligation  on  the  lessee,  being 
followed  by  the  stipulation  or  condition:  "It 
is  expressly  understood  that  the  second  party 
[lessee]  reserves  the   right  to  abandon  said 
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premises  whenever  it  desires  to  cease  operations, 
and  to  remove  all  property  placed  thereon  by  it, 
at  discretion." 

Held,  the  condition  is  potestative ;  that  is  to 
say,  it  makes  the  execution  of  the  contract  de- 

Snd  upon  the  will  of  the  lessee,  thereby  destroy- 
5  the  obligation  imposed  upon  him,  which  was 
the  "legal  tie"  that  gave  the  lessor  the  right  to 
enforce  the  contract ;  from  which  it  follows  that, 
there  being  no  obligation  resting  upon  the  lessee, 
and  hence  no  consideration  moving  to  the  lessor, 
there  was  no  contract. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  88  201,  204,  210;  Dec. 
Dig.  ||  73,  77.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  p.  5476.] 

6.  CORTBACTS  (|  265*)  —  RESCISSION  —  CONDI- 
TIONS Pbecedbnt. 

Whilst,  however,  that  which  purports  to  be 
a  contract  may  be  without  effect  so  long  as  it 
remains  optional  with  one  of  the  parties  to  ex- 
ecute or  withdraw  from  it,  a  different  condition 
arises  when  such  party  has  actually  .complied 
with  and  discharged  the  obligation  which,  but 
for  the  potestative  condition,  would  rest  upon 
him,  and  the  other  party  has  accepted  and  prof- 
ited by  the  advantage  resulting  therefrom;  for, 
in  such  case,  the  party  last  mentioned  cannot, 
while  retaining  such  advantage,  be  permitted  to 
repudiate  the  obligation  thereby  assumed,  and, 
without  restoring  the  status  quo,  devest  the 
vested  rights  acquired  by  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |  1187;  Dec.  Dig.  {  265.*] 

7.  Mines  and  Minerals  (S|  73,  77,  78*)-On. 
Lease— CtoNBTBucTioN— Cancellation. 

Whilst  primarily,  the  question  of  the  expe- 
diency of  further  developing  land  upon  which  oil 
has  been  found  in  paying  quantities  is  to  ba 
determined  by  the  lessee,  who  must  incur  the  ex- 
pense and  the  risk  of  loss,  the  ultimate  de- 
termination of  that  question,  and  of  the  ob- 
ligation of  the  lessee  in  the  premises,  must  rest 
with  the  court  to  which  it  may  be  submitted ; 
and  the  rule  upon  the  subject  which  seems  to 
be  most  generally  accepted  and  applied,  and 
which  appears  to  us  to  be  well  founded  in  rea- 
son and  equity,  is  that  it  is  an  implied  condition 
in  all  leases  of  land,  for  the  production  of  oil 
that,  when  the  existence  of  oil  in  paying  quan- 
tities is  made  apparent,  the  lessee  shall  put 
down  as  many  wells  as  may  be  reasonably  neces- 
sary to  secure  the  oil,  for  the  common  benefit 
of  himself  and  the  lessor;  and  whatever  ordi- 
nary knowledge  and  care  would  dictate,  as  the 
proper  thing  to  be  done,  may  be  required  of 
him ;  the  question  being  one  mainly  of  fact,  in 
which  a  court  would  necessarily  be  guided  by 
the  evidence  submitted  for  its  consideration. 
Even,  however,  if  it  were  shown,  in  a  given 
case,  that  there  should  be  further  development, 
under  a  particular  lease,  at  a  particular  time, 
the  rights  acquired  by  the  lessee,  by  reason  of 
an  investment  already  made,  could  hardly  be 
devested  merely  because  of  a  difference  of  opin- 
ion between  him  and  the  lessor  as  to  the  expedi- 
ency of  further  development,  and  in  the  absence 
of  allegation  or  proof  of  fraud  or  bad  faith  on 
his  part,  though,  no  doubt,  upon  proper  allega- 
tion and  proof,  the  lessor  would  be  entitled  to 
relief. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  SI  201,  204-207,  210;  Dec 
Dig.  |{  73,  77,  78.*] 

Breaux,  C.  J.,  dissenting. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  E.  W.  Sutherlin,  Judge. 
Action  by  the  Caddo  Oil  &  Mining  Com- 
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pany  against  the  Producers*  Oil  Company  to 
annul  a  gas  and  oil  lease.  From  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
on  rehearing  and  ordered  dismissed. 

Hampden  Story,  of  Shreveport,  A  L. 
Beaty,  of  New  York  City,  and  Frank  J. 
Looney,  of  Shreveport,  for  appellant  Blan- 
chard,  Barret  &  Smith,  of  Shreveport  for 
appellee.  Thigpen  &  Herold,  of  Shreveport, 
amid  curiae. 

BREAUX,  C.  J.  This  suit  was  brought  by 
the  Caddo  Oil  &  Mining  Company  against 
the  Producers'  Oil  Company  for  a  decree  an- 
nulling and  setting  aside  a  gas  and  oil  lease. 

Plaintiff  owns  113.1  acres  of  land  within 
a  few  hundred  yards-  of  Oil  City,  in  Caddo- 
parish.  The  land  is  In  possession  of  the  Pro- 
ducers' Oil  Company  under  a  contract  en- 
tered into  with  plaintiff  about  the  18th  day 
of  March,  1907. 

Plaintiff's  contention  is  that  the  contract 
is  illegal  and  null,  because  the  Producers' 
Oil  Company,  In  one  of  the  clauses  of  the 
contract,  expressly  reserved  the  right  to 
abandon  the  premises  at  will  and  remove  all 
its  improvements  from  the  land.  Plaintiff 
adds  that  the  contract  is  totally  wanting  in 
mutuality,  and  furthermore  that  It  is  null 
because  of  the  failure  of  the  Producers'  Oil 
Company  to  comply  with  the  terms  and  con- 
ditions of  the  contract;  that  it  did  not  drill 
wells  for  oil  and* gas,  and  did  not  explore 
the  land  for  minerals;  that  the  motive  of 
the  parties  in  entering  into  the  contract  was 
to  exploit  the  lands  for  oil  and  gas. 

The  defendant  answered,  admitted  posses- 
sion, and  claimed  the  right  to  hold  the  land 
under  the  mineral  lease,  as  It  has  (it  alleged) 
complied  with  all  of  its  obligations.  Defend- 
ant averred  that  plaintiff  has  received  over 
$15,000  in  royalties;  that  it  has  expended 
larger  sums  In  exploring  for  oil  on  the  land. 
Defendant  pleaded  that,  by  accepting  these 
royalties,  plaintiff  is  concluded  and  estopped. 

The  defendant  drilled  eight  wells  that 
were  producing  oil  in  limited  quantities  on 
the  day  that  the  suit  was  instituted,  viz., 
April  29, 1911.  The  daily  production  of  these 
wells  was  valued  at  $60. 

Under  the  lease,  defendant  was  obligated 
to  begin  drilling  a  well  within  30  days  from 
its  date  to  a  depth  of  not  less  than  2,300  feet. 
In  case  of  failure  to  discover  oil,  then  a  sec- 
ond well  within  60  days  thereafter,  and,  in 
default  of  defendant  to  bore  as  just  mention- 
ed, then  the  lease  was  to  be  decreed  of  no 
further  force  or  effect  If,  on  the  contrary, 
oil  or  gas  was  found,  the  term  of  the  lease 
was  to  be  20  years  from  its  date,  and  there- 
after, if  oil  was  found  in  paying  quantities, 
the  finding  of  oil  in  paving  quantities  was 
the  time  limit  then  of  the  lease. 

It  is  in  place  to  state  that  the  land  was  in 
the  oil  and  gas  territory.  Of  late  years, 
however,  the  oil  has  become  exhausted.  It 
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has  run  Into  other  underground  reservoirs. 
At  one  time  it  was  practically  in  the  center 
of  the  oil  fields.  Wells  have  been  drilled  on 
all  sides  of  plaintiff's  ground.  Since  the 
lease  was  signed,  the  drillers  find  oil  in  oth- 
er localities  and  the  tract  is  not  now  in  or 
near  the  center  of  oil  production.  - 

The  defendant  is  unwilling  to  explore  the 
land.  Why  uot  let  it  return  to  the  possession 
of  the  owner?  The  company  declined  to 
drill  other  wells,  giving,  as  a  reason,  that  at 
this  time  there  is  no  prospect  of  a  fair  re- 
turn. Why  hold  to  the  land? 

The  superintendent  of  the  defendant  testi- 
fied that  the  company  left  the  development 
of  the  property  to  him. 

Plaintiff  repeatedly  called  on  the  defend- 
ant to  drill  other  wells.  This  the  defendant 
refused  to  do. 

Defendant  expended  large  amounts  to  bore 
and  drill  the  eight  wells,  from  which  it  de- 
rived scant  profit.  Only  three  wells  now 
produce  oil.  At  first,  the  quantity  produced 
was  large.  Now  the  production  of  oil  is 
worth  only  about  $60  per  day.  The  last  pro- 
ducing well  was  bored  about  four  years  ago. 

[t]  As  to  these  three  wells,  there  is  no 
ground  to  annul  the  lease.  The  potestative 
condition  can  be  of  no  avail;  for  there  is  a 
performance  of  the  contract  as  to  these,  and 
consideration  received. 

A  contractee  who  has  received  full  consid- 
eration cannot  have  a  contract  annulled, 
even  if  the  condition  is  potestative.  Busch- 
Everett  Co.  v.  Vivian  Oil  Co.,  128  La.  892,  55 
South.  564. 

This  is  not  all;  there  are  rules  of  plead- 
ing as  binding  as  any  other  rule  of  positive 
law.  By  these  the  rights  of  parties  must  be 
determined. 

The  rule  is  that  no  amendment  will  be 
made  to  a  judgment,  unless  appellee  has 
prayed  for  it  in  his  answer  to  the  appeal. 
There  was  no  oversight  in  this  instance.  The 
plaintiff  purposely  did  not  ask  for  an  amend- 
ment of  the  judgment  of  the  district  court 
It  accepted  it  as  rendered. 

[2,  3]  As  to  the  three  wells,  defendant  and 
appellant  has  no  cause  to  complain.  It  has, 
as  to  them,  all  the  rights  it  can  ask.  But 
the  defendant  goes  further  and  seeks  to  have 
It  decreed  that  performance  of  the  contract 
as  relates  to  the  three  wells  is  performance 
as  to  the  whole  area  of  the  land.  This  would 
lead  to  the  conclusion  that  the  least  per- 
formance of  the  least  part  of  the  contract  is 
performance  of  the  whole ;  that  performance 
Is  entirely  indivisible. 

With  this  view  we  do  not  agree.  The 
rights  of  parties  are  divisible ;  that  is,  hav- 
ing decided  that  defendant  has  the  right  to 
operate  three  wells,  it  has  the  right  to  in- 
gress and  egress  from  the  wells,  also  the 
right  to  maintain  its  pipe  lines.  That  is  all. 
But  the  recognition  of  the  right  In  defend- 
ant to  this  extent  does  not  necessarily  in- 
clude the  whole  tract. 

True,  the  defendant  has  accepted  the  deci- 


sion of  the  lower  court  as  correct.  The  ef- 
fect extends  no  further  than  the  three  wells 
before  mentioned. 

It  is  possible  to  put  an  end  to  a  contract 
to  drill  for  oil  to  the  extent  that  the  contract 
is  unperformed,  provided  that  the  want  of 
performance  is  of  a  character  and  extent  as 
relates  to  the  whole  as  to  Justify  annulling 
the  contract. 

It  remains:  Defendant  partially  complied 
with  its  obligation,  and,  to  the  extent  that 
it  has  complied,  it  is  entitled  to  the  benefit 
arising  therefrom,  but  not  further. 

The  agreement  and  averments  of  the  lease 
confer  the  right. 

The  defendant,  lessee,  has  the  right  to 
abandon  the  lease  whenever  it  pleases.  This 
was  a  reciprocal  right,  which  plaintiff,  lessor, 
could  exercise.  The  contract  as  to  Its  contin- 
uance was  optional  on  the  part  of  either 
the  plaintiff  or  the  defendant  There  was  no 
vesting  of  right  in  either  plaintiff  or  defend- 
ant as  relates  to  the  unperformed  part  In 
putting  an  end  to  the  lease,  the  plaintiff  had 
the  equitable  right  to  performance  as  to  the 
remainder  of  the  113  acres. 

Were  we,  for  illustration,  to  consider  that 
several  thousand  acres  had  been  let,  and  that 
the  lessee  chose  to  explore  only  to  the  ex- 
tent of  one  acre  or  less,  it  would  be  possible 
for  the  lessor  to  resume  control  of  his  unex- 
plored land,  even  though  he  chose  to  recog- 
nize all  of  defendant's  rights  to  the  one  acre. 

We  are  informed  by  Thornton,  in  his  work 
entitled  "The  Law  Relating  to  Oil  and  Gas" 
(2d  Ed.)  i  169,  p.  247,  that  If  the  lease  re- 
quired conservative  drilling  of  wells,  a  fail- 
ure to  drill  all  of  them  in  time  will  not  nec- 
essarily be  fatal  to  the  whole  lease.  A 
producing  well  may  keep  a  lease  alive  in 
part  but  not  necessarily  the  whole. 

Defendant's  insistence  is  that  it  has  drill- 
ed four  other  wells.  The  answer  is  that  they 
are  worthless,  dead  wells,  and  dead  wells 
will  not  have  the  effect  of  giving  life  to  a 
lease.  It  is  not  because  about  four  years  ago 
defendant  drilled  those  wells  it  gave  It  the 
right  to  abandon  all  attempts  to  bore  for 
other  wells,  and,  if  possible,  increase  the 
production. 

In  a  number  of  decisions  it  is  laid  down  as 
correct  that  the  potestative  condition  may  be 
invoked  by  contractor  or  contractee. 

The  operations  for  oil  having  permanently 
ceased,  the  nullity  of  the  unexecuted  con- 
tract may  be  invoked. 

The  purpose  was  to  exploit  for  gas  and  oil : 
the  consideration  was  a  fractional  portion  of 
the  production  of  the  wells.  One-eighth  is 
the  part  to  which  the  grantor  is  entitled. 

Neither  law  nor  jurisprudence  contemplate 
that  the  contractor  shall  be  at  liberty  to 
permanently  cease  the  exploitation  of  tbe 
land.  If  he  does,  it  has  been  decreed  a  num- 
ber of  times  that  it  amounts  to  an  abandon- 
ment. 

If  there  Is  cessation  in  the  operation  of 
wells,  the  contract  falls  in  its  purpose;  It 
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would  be  the  retaining  possession  of  private 
property  without  compensating  the  owner. 

Oil  and  gas  are  unstable,  and  flow  from 
their  situs  to  an  extent  that  they  are  not 
considered  as  part  of  the  land  before  they 
are  brought  to  the  surface  or  reduced  to  pos- 
session. Ohio  Oil  Co.  v.  Indiana,  177  U.  S. 
190,  20  Sup.  Ct  576,  44  L.  Ed.  729;  Brown 
v.  Spilman,  155  U.  S.  666,  15  Sup.  Ct  245, 
39  L.  Ed.  304;  Busch-Everett  Co.  v.  Vivian 
Oil  Co.,  128  La.  893,  55  South.  564. 

[4]  As  to  specific  performance:  One  of 
the  rights  suggested  by  defendant  in  the  al- 
ternative: That  action  would  afford  no  re- 
lief. One  cannot  be  forced  to  drill  a  well 
for  oil,  as  such  operation  would  not  be  with- 
in the  power  of  the  courts  to  enforce.  It 
would  be  subject  to  many  contingencies.  It 
is  entirely  impracticable.  For  that  reason 
courts  have  invariably  annulled  contracts, 
and  have  not  ordered  specific  performance  in 
cases  at  all  similar  to  the  present  case. 

The  possibility  of  recovering  damages  has 
also  been  suggested,  also  in  the  alternative; 
that  is,  if  plaintiff  was  entitled  to  relief,  suit 
for  damages  was  the  remedy.  That  action 
also  is  impracticable.  The  law  provides  for 
performance  of  these  necessarily  peculiar 
contracts,  including  fugitive  oil  and  volatile 
gas,  not  for  damages  In  case  of  nonperform- 
ance. 

For  reasons  stated,  the  judgment  la  af- 
firmed. 

PROVOSTY,  J.,  dissents. 

On  Rehearing. 

MONROE,  J.  [5]  The  petition  alleges  that 
defendant  holds  possession  of  the  land  which 
it  describes — 

"under  what  said  company  wrongfully  claims 
to  be  a  contract,  entered  into  with  petitioner  on 
or  about  the  18th  day  of  March,  1907 ;  *  *  • 
that  said  so-called  contract  is  not,  and  never 
was,  a  legal  or  valid  contract,  and  is  not,  and 
never  was,  binding  on  either  or  any  of  the  par- 
ties who  signed  same,  because  it  contains  the 
following  stipulation: 

"It  is  expressly  understood  that  the  second 
party  [the  Producers'  Oil  Company]  reserves 
the  right  to  abandon  said  premises  [the  land 
hereinbefore  described]  whenever  it  desires  to 
cease  operations,  and  to  remove  all  property 
placed  thereon,  at  its  discretion »  •  •  •  that 
the  contract  referred  to  was,  all  the  time,  and 
is  now,  void  for  want  of  mutuality,  and  is  null, 
because  of  failure  on  .the  part  of  said  Producers 
Oil  Company  to  comply  with  the  terms  and  con- 
ditions of  the  same,  and  because  of  the  failure 
of  said  company  to  drill  wells  for  oil  and  gas 
as  contemplated,  and  to  explore  the  land  Jfor 
the  production  of  said  minerals,  which  was  the 
principal  motive  and  purpose  of  the  contract; 
•  •  *  that  said  Producers'  Oil  Company  is 
holding  said  land  merely  as  tenant  at  will  of 
your  petitioner;  •  •  •  that  said  land  is 
within  what  is  known  as  the  Caddo  Oil  &  Gas 
Field;  that  wells  producing  oil  and  wells  pro- 
ducing gas  have  been  drilled  in  and  on  said  land, 
and  in  and  on  land  in  the  immediate  vicinity 
thereof;  and  there  is  a  strong  probability  that 
many  wells  producing  oil  and  many  wells  pro- 
ducing gas  in  paying  quantities  could  be  drilled 
in  and  on  said  land. 

"That,  but  for  the  wrongful  action  of  said 
Producers'  Oil  Company  in  failing  and  refusing 
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to  restore  possession  of  said  land  to  petitioner, 
petitioner  could  have  derived  large  revenues 
from  said  land,  and  can  derive  large  revenues 
therefrom  whenever  possession  of  said  land  is 
restored  to  it ;  •  •  •  that,  by  its  wrongful 
action,  the  said  Producers'  Oil  Company  has 
damaged  petitioner  in  the  sum  of  $10,000,  and 
will  damage  petitioner  in  the  further  sum  of 
$1,000  for  each  and  every  month  during  which 
said  Producers' Oil  Company  retains  possession 
of  said  land." 

The  prayer  is  for  a  judgment  directing  de- 
fendant to  restore  possession  of  the  land,  and, 
to  that  end,  "decreeing  the  nullity  of  said 
pretended  contract  of  lease,  and  ordering  its 
cancellation  from  the  public  records  of  Caddo 
parish" ;  and  condemning  defendant  In  dam- 
ages. 

The  contract  (or,  as  plaintiff  terms  it,  "so- 
called  contract")  to  which  the  petition  refers 
reads,  In  part,  as  follows: 

"That  we,  the  Caddo  Oil  &  Mining  Company, 
•  •  •  styled  first  party,  •  *  •  in  consid- 
eration of  the  sum  of  $1  to  us  in  hand  paid  by 
the  Producers'  Oil  Company,  •  *  •  second 
party,  •  •  *  and  for  the  further  considera- 
tion of  the  terms  and  conditions  hereinafter 
mentioned,  have  granted,  bargained,  sold  and 
conveyed,  and  do,  by  these  presents,  grant,  bar- 
gain;  sell,  and  convey  unto  the  said  second  par- 
ty, its  successors  and  assigns,  all  the  oil,  gas, 
coal,  and  water,  and  other  minerals,  in  and 
under  the  following  described  tract  of  land,  to- 
gether with  the  exclusive  rights  of  ingress  and 
egress,  at  all  times,  for  the  purpose  of  drilling, 
mining,  and  operating  for  minerals,  and  to 
conduct  all  operations  and  lay  all  pipes  neces- 
sary for  the  production,  mining,  storing,  and 
transportation  of  the  oil.  gas,  coal,  water,  and 
other  minerals,  or  any  of  them,  reserving,  how- 
ever, to  the  first  party  the  equal  %  of  all  the 
oil,  produced  and  saved  from  the  premises  by 
flowing  wells;  that  is  to  say.  wells  which  flow 
of  their  own  accord,  unassisted  by  artificial 
pressure  or  pumps  of  any  character,  to  the  ex- 
tent of  50  barrels  in  24  hours,  to  be  delivered  at 
the  well  or  in  the  pipe  line,  when  established, 
to  the  credit  of  the  first  party,  free  of  charge. 
Provided  that,  if  it  ahould  become  necessary,  in 
the  judgment  of  the  second  party,  to  apply  ar- 
tificial air  or  gas  pressure,  or  other  pumps,  to 
said  well  to  properly  bring  forth  the  oil  in  pay- 
ing quantities,  then  and  thereafter,  in  such  case, 
the  first  party  shall  only  retain  %  part  of  said 
oil  produced  and  saved  upon  the  premises,  deliv- 
ered free  of  charge  to  the  credit  of  the  first 
party.  Fifty  barrels  of  oil  in  24  hours  is  consid- 
ered a  paying  well." 

The  land  is  then  described,  and  there  are 
certain  particular  provisions  In  regard  to 
coal,  gas,  and  other  minerals  that  might  be 
discovered;  after  which  come  the  following 
stipulations,  declaratory  of  the  amount  of 
drilling  contemplated  by  the  contract,  and  of 
the  rights  of  the  parties  in  certain  other  re- 
spects, to  wit: 

"It  is  further  agreed  and  understood  that  the 
second  party  shall  begin  drilling  upon  said  prem- 
ises within  30  days  from  this  date,  and  shall 
continue,  with  due  diligence,  to  bore  said  well 
to  a  depth  of  2,300  feet,  unless  oil  shall  be 
found  ^in  paying  quantities  at  a  lesser  depth. 

"It  is  hereby  agreed  and  understood  by  the 
parties  hereto  that,  in  case  said  first  well  does 
not  develop  oil  in  paying  quantities,  then  the 
second  party  shall  begin  drilling  a  second  well 
within  60  days  after  the  completion  of  the  first, 
or  this  contract  shall  be  deemed  of  no  further 
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force  or  effect,  and  the  said  lease,  land,  min- 
erals, and  rights  herein  referred  to  shall  revert 
back  to  the  first  party,  and  second  party  shall 
have  no  further  interest  therein. 

"In  case  oil,  gas,  or  any  other  mineral  shall 
be  discovered  by  second  party  on  the  premises 
herein  described,  then  this  contract  shall  be  in 
force  and  effect  for  a  period  of  20  years  from 
this  date,  and  as  much  longer  as  minerals  are 
produced  from  said  premises  in  paying  quanti- 
ties; provided,  if  only  gas  is  produced,  $500 
per  year  to  be  the  minimum  price  to  be  received 
by  the  first  party.  •  •  •  It  is  expressly  un- 
derstood that  the  second  party  reserves  the  right 
to  abandon  said  premises  whenever  it  desires 
to  cease  operation,  and  to  remove  all  property 
placed  thereon  by  it,  at  discretion.  •  •  *  " 

Under  our  law,  the  condition  last  above 
quoted  Is  clearly  potestative;  that  ia  to  say, 
it  made  the  execution  of  the  contract  de- 
pend upon  the  will  of  the  defendant  (C.  G. 
2024),  thereby  destroying  the  obligation  which 
defendant  had  assumed,  and  which  was  the 
"legal  tie"  that  gave  to  plaintiff  the  right  to 
enforce  the  contract  O.  O.  2024;  Pothier 
Obi.  H  1,  206.  And,  as  the  payment  of  the 
$1  cannot  be  regarded  as  a  serious  considera- 
tion entitling  defendant  to  withdraw,  at  will, 
It  follows  that,  there  being  no  obligation 
resting  upon  the  lessee,  and  hence  no  con- 
sideration moving  to  the  lessor,  there  was  no 
contract  O.  C.  2084;  Murray  v.  Barnhart 
117  La.  1023,  42  South.  480;  Goodson  t. 
Vivian  Oil  Co.,  129  La.  956,  57  South.  281. 

[6,  7]  Whilst  however,  that  which  purport- 
ed to  be  a  contract  was  without  effect  so  long 
as  it  remained  optional  with  the  defendant 
to  execute  or  withdraw  from  it  a  different 
condition  arose  when  defendant  actually  dis- 
charged the  obligation  which,  but  for  the  po- 
testative condition,  would  have  been  imposed 
upon  him,  and  plaintiff  accepted  and  profited 
by  the  advantage  resulting  therefrom;  for 
plaintiff  cannot  whilst  retaining  such  ad- 
vantage, or,  in  case  of  its  inability  to  rein- 
state the  status  quo,  be  permitted  to  repudi- 
ate the  obligations  thereby  assumed.  Mur- 
ray v.  Barnhart  supra;  Anse  La  Butte  Oil 
Co.  v.  Babb,  122  La.  415,  47  South.  754; 
Busch-Everett  Co.  v.  Vivian  Oil  Co.,  128  La. 
887,  55  South.  664. 

We  therefore  inquire,  What  obligation  did 
the  supposed  contract  purport  to  impose  upon 
the  defendant  and  what  has  it  done  towards 
the  discharge  of  the  same?  Referring  to  the 
instrument  which  was  signed  by  the  parties, 
it  will  be  seen  that  defendant  was  required, 
in  terms,  only  to  begin  drilling  within  30 
days  from  the  date  of  the  contract  and  "to 
continue,  with  due  diligence,  to  bore  said 
well,  to  a  depth  of  2,300  feet"  unless  oil  in 
paying  quantities  should  be  found  at  a  less 
depth;  and,  in  the  event  of  nonsuccess  In 
the  first  attempt  to  begin  the  drilling  of  a 
second  well  within  60  days  after  the  com- 
pletion of  the  first  It  will  also  be  seen  that 
the  instrument  in  question  contains  the  ex- 
press stipulation  that — 

"60  barrels  of  oil  in  24  hours  is  considered  a 
paying  welL" 


Beyond  that  however,  the  Instrument  con- 
tains the  recital  that  the  grant  is  made  to 
the  defendant  "for  the  purpose  of  drilling, 
mining,  and  operating  for  minerals,"  etc 
And  it  is  conceded  that  it  was  within  the 
contemplation  of  the  parties,  and  inheres 
generally  in  such  contracts,  that  if  the  rea- 
sonable and  proper  development  of  the  field  of 
operations  should  so  require,  other  wells 
than  those  specifically  ' mentioned  should  be 
drilled.  The  question  then  is:  Has  the  de- 
fendant complied  with  the  obligations  thus 
expressed  and  implied? 

It  is  shown  beyond  dispute  that  up  to  July, 
1909,  when  the  last  well  was  drilled,  and 
which  was  less  than  two  years  prior  to  the 
Institution  of  this  suit  defendant  had  drilled 
eight  wells  upon  the  land  In  question,  from 
which  plaintiff  had  received  revenues  in  the 
way  of  royalty,  concerning  which  its  secre- 
tary says: 

"They  vary  considerably  depending  upon  the 
production.  We  have  received  as  high  as  a  frac- 
tion under  $1,000  per  month,  •  •  •  several 
years  ago,  and  we  now  run  from  $60  to  $120,  or 
$130— along  there"— per  month. 

Other  witnesses  testify  that  there  were 
three  wells  producing  at  the  time  of  the  trial, 
and  Mr.  Lane,  a  stockholder,  director,  and 
former  president  of  the  plaintiff  company, 
testifies  that  the  aggregate  production  per 
day  during  the  preceding  year  was  about  60 
barrels.  It  is  clear,  therefore,  that  the  ex- 
pressed obligation  of  the  contract  has  been 
more  than  complied  with  by  defendant 

As  to  the  Implied  obligation,  there  were 
five  witnesses  examined  in  the  case,  of  whom 
Mr.  Barron,  president  of  the  plaintiff  com- 
pany, Mr.  Lane,  former  president  now  direc- 
tor and  stockholder,  Mr.  Kerley,  secretary, 
and  Mr.  Clayton,  defendant's  superintendent 
were  called  by  plaintiff  (Mr.  Clayton  having 
been  called  as  on  cross-examination  under 
the  act  of  1908),  and  Mr.  McCue,  defendant's 
former  superintendent  called  by  it 

Mr.  Barron  testified  that  his  company  had 
insisted  that  defendant  should  prosecute  the 
further  development  of  the  leased  land ;  that 
he  had  been  unable  to  get  any  satisfaction 
from  defendant's  officers ;  and  that  this  suit 
had  been  brought  because  defendant  had 
stopped  the  development.  He  was  not  asked 
whether  the  development  already  secured 
was  sufficient  or  insufficient  and  he  express- 
ed no  opinion  on  that  subject  and  was  not 
cross-examined. 

Mr.  Lane  testified  that  he  at  one  time  had 
a  conversation  with  Mr.  Clayton,  in  which 
he  said  that  he  thought  if  defendant  wonld 
drill  another  well,  this  suit  would  be  dis- 
missed, and  that  Mr.  Clayton  answered  that 
they  did  not  propose  to  do  it;  that  they 
had  already  spent  a  large  amount  of  money 
in  developing  the  property;  but  that  they 
would  be  willing  to  clean  the  wells  out  and 
thus  make  them  produce  better  for  a  time, 
Mr.  Lane  also  gave  the  following  testimony: 
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"Q.  Mr.  Lane,  you  are  one  of  the  members 
of  the  Caddo  Oil  &  Mining  Company?  A.  Yes, 
sir ;  I  am  one  of  the  stockholders  and  directors. 
Q.  Yon  were  formerly  its  president?  A. Yes,  sir ; 
up  to  two  years  ago,  from  its  incorporation. 
•  •  •  Q.  Yon  are  familiar  with  the  opera- 
tions of  the  defendant  company  on  the  land 
leased  that  figures  in  this  case?  A.  Yes,  sir; 
I  think  I  am  a  little  bit  more  familiar  with  it 
than  any  one  else  in  our  company.  •  *  •  Q. 
Do  yon  know  of  any  other  property  around  there 
that  has  been  developed  to  the  same  extent  as 
this  property  by  drilling  wells?  A.  Well,  I 
have  known  some  others,  where  there  was  a 
large  production,  developed  more,  but  nothing 
with  such  a  small  production  as  that.  Q.  (by 
the  court).  I  suppose  he  means  the  number  of 
wells?  A.  Yes,  sir;  the  number  of  holes  drill- 
ed to  produce  the  maximum  amount  of  oil :  to 
go  ana  drill  wherever  there  is  a  large  produc- 
tion. You  understand  there  is  excessive  drilling 
in  such  territory  In  order  to  divide  up  the  oil 
between  the  companies.  In  this  case  there  was 
really  no  one  to  drill  against  The  property 
never  showed  big— showed  pretty  fair  property, 
but  never  showed  big— showed  to  be  very  fair 
property  though.  •  •  •  Q.  I  will  ask  you  if 
you  have  gone  and  made  any  objection  on  the 
ground  that  this  property  was  not  fully  devel- 
oped? A.  Well,  I  will  tell  you,  Mr.  Looney; 
men  experience  a  change  of  mind  in  reference  to 
property,  according  to  developments  on  the 
borders.  Now  at  one  time  I  considered  that  they 
had  really  drilled  more  wells  on  the  Caddo  Oil 
&  Mining  Company's  property  than  any  one  else 
would.  At  another  time  I  thought  they  should 
have  developed  a  certain  corner,  and  they  did  It; 
put  down  No.  8.  Now,  as  far  as  I  personally 
feel  about  it,  I  think  the  property  has  been  de- 
veloped, reasonably  developed,  up  to  date,  un- 
less something  is  done  on  the  border,  and,  of 
course,  then  I  would  expect  them  to  set  off." 

Mr.  Kerley  testified  that  the  leased  land 
was,  at  one  time,  in  the  heart  of  the  Caddo 
Oil  Field,  but  Is  not  so  now,  though  the  field 
In  the  vicinity  is  still  active ;  that,  in  pass- 
ing to  and  from  a  club  of  which  he  is  a 
member,  he  observed  that  wells  were  being 
drilled  In  the  neighborhood  of  the  property 
in  question,  within  a  quarter  and  a  half 
mile ;  and  that  he  saw  a  derrick  about  150  or 
200  yards  to  the  southward  of  the  property. 
He  was,  however,  unable  to  say,  of  his  own 
knowledge,  whether  any  of  the  wells  to 
which  he  referred  were  producing  oil,  and  he 
expressed  no  opinion  as  to  whether  or  not 
the  land  in  question  has  been  reasonably  or 
sufficiently  developed. 

Mr.  Clayton  (defendant's  superintendent), 
called  by  plaintiff  for  cross-examination,  un- 
der the  act  of  1908,  testified  that  he  did  not 
decline,  for  all  time,  to  do  any  more  drill- 
ing, but  that,  as  representing  defendant,  his 
policy  is  to  drill  no  more  wells  on  the  leased 
land,  at  present 

Mr.  McCue  testified  that  he  had  been  de- 
fendant's superintendent  up  to  about  July, 
1910,  and  was  familiar  with  the  land  in  dis- 
pute; that  there  have  been  eight  wells  put 
down,  three  of  which  are  producing ;  that  he 
felt  that  he  had  had  as  much  experience  in 
the  Caddo  field  as  any  one,  and  that  from 
the  conditions  there  and  his  experience  as  an 
oil  man,  he  was  of  opinion  that  the  develop- 
ment of  the  leased  tract  was  complete;  that 
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he  did  not  think  that  any  other  tract  of  like 
production  had  been  so  much  developed. 

A  number  of  statements  appear  in  the 
transcript  which  purport  to  show  defendant's 
expenditures  in  developing  the  leased  land, 
the  quantity  of  oil  produced,  and  the  distri- 
bution of  the  oil,  and  the  proceeds  between 
the  two  parties  to  the  lease.  Thus  we  find 
the  following: 

Barrels.  Amount. 

Prodnoers'  Oil  Company's  seven- 
eighths  of  oil   98,333.62  tM.806.08 

Royalty  owners'  one-eighth  of  oU  28,136.76  216,920.10 


126,470.27  210,72518 

Total  expenditure   $68,948.70 

Total  our  %  earnings..,   64,806.07 

Lost   H4.US.tt 

We  are  unable^  to  accept  these  figures  as 
accurate,  because*  if  %  of  the  oil  amounted 
to  98,333.62  barrels,  %  could  not  amount  to 
28,136.75 ;  and,  if  %  of  the  proceeds  of  the 
oil  amounted  to  $54,805.08,  (or  $54,805.07,  as 
stated  in  the  lower  figures),  %  could  not 
amount  to  $15,920.10;  and,  whether  the  er- 
ror is  in  the  figures  showing  the  %  or  in 
those  showing  the  %.  we  have  no  means  of 
knowing.  Possibly  the  plaintiff  has  received 
%,  instead  of  %,  but  there  is  no  such  ex- 
planation in  the  record.  The  figures  showing 
the  expenditures  also  require  explanation, 
since  the  itemized  statement  upon  which  the 
aggregate  is  predicated  begins  in  1906,  where- 
as the  lease  bears  date  March  18,  1907. 
However,  we  think  it  may  safely  be  assumed 
that  defendant  did  not  succeed  in  drilling  8 
wells  without  paying  something  for  it,  and 
plaintiff  does  not  attempt,  by  any  evidence, 
to  controvert  the  showing  that  it  has  thus 
far  come  out  with  a  profit  while  defendant 
has  sustained  a  loss.  It  is  quite  evident,  too, 
that,  whether  defendant's  investment  has 
proved  profitable  or  unprofitable,  and  wheth- 
er the  amount  Invested  has  been  $68,948.70, 
or  less,  or  more,  it  has  made  an  investment, 
as  under  the  terms  of  the  convention  be- 
tween it  and  plaintiff  in  which  plaintiff  has 
acquiesced,  and  from  which  it  has  accepted 
and  retains  a  profit,  and  that  the  vested 
rights  which  defendant  has  thus  acquired 
are  entitled  to  rather  serious  consideration. 

It  will  be  observed  that  there  Is  not  a 
syllable  of  testimony  In  the  record  to  the  ef- 
fect that  the  development,  up  to  the  present 
time,  of  the  land  in  dispute  has  not  been  rea- 
sonably sufficient;  but  that,  on  the  other 
hand,  Lane,  a  stockholder  and  director  of 
the  plaintiff  company,  called  by  plaintiff  as 
a  witness,  and  wholly  unim peached,  testi- 
fied, without  contradiction,  that  he  knew 
more  about  the  matter  than  any  other  mem- 
ber of  the  plaintiff  company,  and  that,  in 
his  opinion,  "the  property  has  been  develop- 
ed, reasonably  developed,  up  to  date,  unless 
something  Is  done  on  the  border,"  in  which 
case  he  would  expect  the  defendant  to  "set 
off."  And  McCue  also,  who  qualified  as  an 
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expert,  testified  that  the  development  of  the 
property  Is  "complete,"  meaning,  as  we  un- 
derstand, with  reference  to  the  present  situa- 
tion. 

We  are  referred  to  some  decisions  which 
are  said  to  hold  that,  so  long  as  the  lessee, 
In  a  case  such  as  this,  Is  acting  In  good  faith, 
"on  business  judgment,"  he  Is  not  bound  to 
take  the  judgment  of  the  lessor,  or  of  any 
one  else,  In  preference  to  his  own,  upon  the 
question  of  the  expediency  of  the  further  de- 
relopment  of  the  leased  property  by  the  drill- 
ing of  additional  wells.  We  take  it,  however, 
that  what  is  meant  Is  that  the  question  men- 
tioned Is  to  be  determined  primarily  by  the 
lessee,  who  would  incur  the  expense  and  the 
risk  of  loss,  but  we  imagine  that  It  could 
hardly  be  denied  that  the  ultimate  determin- 
ation of  such  a  question  njust  rest  with  the 
court  to  which  it  may  be  submitted;  and  the 
rule  upon  the  subject  which  seems  to  be  most 
generally  accepted  and  applied  and  which 
appears  to  us  to  be  well  founded  in  reason 
and  equity,  is  thus  stated  in  Thornton  on 
Oil  and  Gas,  §  111,  to  wit: 

"It  is  an  implied  condition  of  every  lease  of 
land,  for  the  production  of  oil  therefrom,  that, 
when  the  existence  of  oil,  in  paying  quantities, 
is  made  apparent,  the  lessee  shall  put  down  as 
many  wells  as  may  be  reasonably  necessary  to 
secure  the  oil  for  the  common  advantage  of  both 
lessor  and  lessee.  Whatever  ordinary  knowledge 
and  care  would  dictate,  as  to  the  proper  thing 
to  be  done  for  the  interest  of  the  lessor  and 
lessee,  under  any  given  circumstances,  is  that 
which  the  law  requires  to  be  done,  as  an  im- 
plied stipulation  of  the  lease." 

Whether,  In  any  given  case,  the  rule  thus 
stated  has  been  compiled  with  Is,  of  course, 
a  question  of  fact,  in  the  decision  of  which  a 
court  must  necessarily  be  guided  by  the  evi- 
dence adduced;  and,  as  In  the  case  at  bar 
the  evidence  shows  that  defendant  has  more 
than  complied  with  the  expressed  conditions 
of  the  lease,  and  has  fully  complied  with  the 
condition  referred  to  In  the  rule,  it  follows 
that  plaintiff's  demands  should  be  rejected. 
To  which  we  may  add  that,  even  were  It 
shown  that  there  should  be,  at  this  time,  a 
"further  development  of  the  property  In  ques- 
tion, we  do  not  see  how  the  rights  of  the  de- 
fendant in  the  property  could  be  devested 
merely  because  of  a  difference  of  opinion 
upon  that  subject  between  it  and  the  plain- 
tiff, and  in  the  absence  of  allegation  or  proof 
of  fraud  or  bad  faith,  though,  no  doubt,  upon 
proper  allegation  and  proof,  plaintiff  would 
be  entitled  to  relief. 

It  is  therefore  ordered  and  decreed  that 
the  judgment  appealed  from  be  now  avoided 
and  set  aside,  and  that  there  be  judgment 
for  defendant,  rejecting  plaintiff's  demands, 
and  dismissing  this  suit  at  plaintiff's  cost  in 
both  courts. 

RREAUX,  C.  J.,  dissents,  for  the  reasons 
assigned  In  his  opinion  rendered  on  May  26, 
1913,  In  this  cause. 


(134  La) 

No.  10,533. 

E.  A.  SAMMONS  CO.,  Limited,  t.  PEOPLED 
BANK  &  TRUST  CO.  et  aL 

(Supreme  Court  of  Louisiana.     December  1, 
1913.    On  Rehearing,  March  16,  1914.) 

(Syllabut  by  the  Court.) 

1.  Sales  (f  845*)— Recovery  or  Pbioe— Di- 

LIVERY. 

The  seller  is  bound  to  deliver  the  thine 
sold ;  otherwise  the  buyer  is  not  his  debtor  for 
the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  98  956-961 ;  Dec  Dig.  |  845.*] 

2.  Corporations  (§  448*)— Contract  before 
Incorporation— Liability. 

Where  a  vendor  of  such  merchandise  enters 
into  a  contract  with  a  party  who  baa  organized, 
or  partially  organized,  a  trading  corporation, 
whereby  he  sells,  for  future  manufacture  and  de- 
livery, machinery  necessary  for  the  business  in 
which  the  corporation  is  to  engage,  and  receives, 
in  part  payment  of  the  price,  the  notes  of  the 
corporation,  indorsed  by  such  party,  and  where 
thereafter,  the  machinery  having  arrived,  con- 
signed to  him,  the  vendor  indorses  the  bills  of 
lading,  in  blank,  and  turns  them  over  to  the 
party  who  negotiated  the  purchase,  who  there- 
upon draws  upon  the  corporation  (established 
elsewhere),  which  accepts  them,  drafts,  with  the 
bills  of  lading  attached,  which  drafts  are  dis- 
counted in  bank,  and  the  proceeds  credited  to  the 
individual  account  of  the  drawer,  who  uses  them 
as  he  thinks  proper,  and  the  bank  then  permits 
the  delivery  of  the  machinery  to  the  corporation 
upon  the  faith  of  its  acceptances,  the  obligation 
of  the  corporation  to  pay  the  price  of  the  ma- 
chinery to  the  original  vendor  is  discharged  bj 
reason  of  his  vesting  the  title  to  the  machinery 
in,  and  delivering  it  to,  another  person,  since  no 
one  can  be  compelled,  without  fault  of  his  own, 
to  pay  the  price  of  a  thing  twice. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1709,  1789-1792;  Dec.  Dig.  I 
448.*] 

3.  Appeal  and  Error  (§  1078*)— Scope  or 
Review— Matters  Not  Argued— Right  to 
Sue. 

Where,  in  a  case  in  which  a  litigant,  claim- 
ing to  be  a  creditor,  brings  a  revocatory  action 
to  set  aside  transactions  between  his  alleged 
debtor  and  another  party,  also  claiming  to  be 
a  creditor,  upon  the  ground  that  an  illegal  pref- 
erence was  thereby  given  to  the  latter,  and  it 
appears,  upon  the  face  of  the  record,  from  the 
admissions  made  and  evidence  adduced  by  the 
plaintiff,  that  he  is  not  the  creditor  of  his  alleg- 
ed debtor,  the  court  feels  bound  to  notice  that 
such  plaintiff  has  no  standing  to  prosecute  the 
suit,  even  though  that  fact  is  not  called  to  its 
attention  by  the  argument  of  counsel. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }}  4256-4261;  Dec  Dig.  i 
1078.*] 

4.  Judgment  (§  707*)  — Res  Adjudicate  — 
Parties  Affected. 

Where  the  plaintiff,  in  a  revocatory  action, 
has  obtained  a  judgment  against  his  debtor  in  a 
proceeding  to  which  the  creditor,  whose  con- 
tract he  attacks  as  giving  an  illegal  preference, 
was  not  made  a  party,  such  creditor  may  con- 
trovert the  demand  of  the  plaintiff  in  the  same 
manner  that  the  debtor  might  have  done  before 
the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  §  1230;  Dec  Dig.  g  707.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thos.  C.  W.  Ellis,  Judge. 


•For  other  case*  aee  same  topio  and  aaeUoa  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Kay-No.  Saries  ft  Bap'r  Indexes 
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Action  by  the  E.  A.  Sammons  Company, 
Limited,  against  the  People's  Bank  &  Trust 
Company  and  others.  From  judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

Philip  H.  Mentz,  of  New  Orleans,  for  ap- 
pellant Duf our  &  Dufour,  E.  J.  Meral,  and 
George  Janvier,  all  of  New  Orleans,  for  ap- 
pellees. 

Statement  of  the  Case. 

MONROE,  J.  This  is  a  revocatory  action, 
brought  by  an  alleged  creditor  or  the  Mamou 
Company,  Limited  (which,  in  the  course  of 
this  opinion,  may  be  referred  to  as  the  Ma- 
mou Company,  or  the  company),  to  avoid  and 
annul,  as  giving  illegal  preference,  certain 
acts  and  contracts  between  that  company 
and  the  People's  Bank  &  Trust  Company 
(otherwise  designated  as  the  bank),  and  to 
recover  from  the  bank  the  proceeds  of  cer- 
tain policies  of  insurance.  The  petition  al- 
leges, in  substance: 

That  plaintiff  has  a  Judgment  against  the 
company  for  $3,768.67,  with  interest  (subject 
to  certain  credits).  That  Frank  Davles  bor- 
rowed, at  different  times,  beginning  prior  to 

1908,  certain  sums  of  money,  aggregating 
$30,000,  from  the  People's  Savings,  Trust  & 
Banking  Company,  which,  about  November, 

1909,  became  the  People's  Bank  &  Trust  Com- 
pany. 

"That  said  Davies  was  never,  at  any  time, 
able  to  respond  to  bis  said  obligations,  and  that 
said  loans  were  at  all  times  practically  worth- 
less, save  as  secured  in  the  manner  hereinafter 
set  forth,  and  that  the  officers  and  managers  of 
said  bank  discovered  and  knew,  soon  after  they 
began  business  with  him,  that  he  was  insolvent 
and  unable  to  pay  his  debts,  and  that  they 
made  every  effort  to  obtain  from  him  any  se- 
curities that  be  could  furnish  them  for  said 
obligations." 

That  Davies  caused  the  Mamou  Company 
to  be  organized,  with  a  capital  of  $30,000; 
the  stock  being  taken  in  the  names  of  oth- 
ers, but  he  being  substantially  the  corpora- 
tion, and  directing  its  affairs.  That  he  was 
without  funds  to  acquire  the  necessary  ma- 
chinery for  said  company,  or  to  pay  its  cur- 
rent expenses.  That  he  obtained  part  of  the 
money  needed  for  those  purposes  from  said 
bank.  That  the  officers  of  the  bank,  being 
aware  of  the  use  that  he  Intended  to  make 
of  it,  determined  to  get  into  their  possession 
evidence  of  debt,  executed  by  said  company, 
to  as  large  an  amount  as  possible,  to  the 
end  that  they  might  hold  it  for  all  sums  loan- 
ed, to  Davies;  said  company  being  the  real 
beneficiary  of  the  loans. 

"That  in  the  latter  part  of  the  year  1907  your 
petitioner  sold  to  said  Davies,  for  bis  said  com- 
pany, a  large  quantity  of  machinery,  the  price 
of  which  exceeded  $17,000  ($20,000),  upon  which 
price  there  remains  due  the  sum  stated  in  the 
aforesaid  judgment  That  said  machinery 
reached  the  city  of  New  Orleans  in  the  early 
part  of  the  year  1908.  That  said  Davies  there- 
upon consigned  the  same,  in  his  own  name,  to 
said  company,  then  operating  in  Calcasieu  par- 
ish, *  *  •  drawing  two  drafts,  on  time,  for 
$3,500  each,  against  said  consignments,  and  at* 
taching  bills  of  lading  to  said  drafts,  which 


drafts  were  accepted  for  said  company  by  a 
person  unknown  to  said  bank,  and  having  no 
connection  with  the  said  company,  and  no  right 
to  accept  for  it,  whereupon  the  bank,  though 
knowing  the  impecunious  condition  of  said  Da- 
vies and  his  said  company,  bought  the  said 
drafts,  passing  the  proceeds  to  the  credit  of  said 
Davies,  and  making  his  said  company  the  debtor 
of  said  bank,  and  has  never  made  any  effort  to 
collect  said  drafts,  all  of  which  was  done  with- 
out inquiring  how  Davies  got  possession  of  said 
machinery,  but  with  the  full  knowledge  that  he 
was  not  able  to  pay  for  it  save  so  far  as  said 
bank  would  put  him  in  funds  to  do  so." 

That  on  March  31,  1908,  the  company  ex- 
ecuted a  notarial  act  acknowledging  that  it 
owed  Davies  $25,000,  for  which  it  Issued  ten 
notes  of  $2,500  each,  maturing  monthly,  and, 
to  secure  said  notes,  mortgaged  all  of  its  ma- 
chinery. That  the  machinery  was  not  sus- 
ceptible of  being  mortgaged,  and  the  officers 
of  the  bank  knew  it  That  Davis  pledged 
the  notes  to  the  bank  to  secure  the  loans 
which  had  been  made  to  him;  the  intent  and 
effect  thereof  being  to  create  chirographic 
evidence  of  a  debt  by  the  company  to  the 
bank.  That  the  bank  has  never  made  any  at- 
tempt to  collect  said  notes,  but  retains  them 
merely  as  proof  of  a  debt  due  by  said  com- 
pany. That  the  venture  made  by  Davies,  in 
the  name  of  the  company,  having  proved 
a  failure,  in  Calcasieu  parish,  the  outfit  was 
removed  by  him,  with  money  furnished  by 
the  bank,  to  the  parish  of  Caddo,  and  that 
about  June,  1909,  the  company  procured  in- 
surance against  loss  by  fire,  under  various 
policies,  aggregating  $20,000.  That  said  in- 
surance was  upon  the  machinery  for  the 
price  of  which  plaintiff  has  obtained  the 
judgment  hereinbefore  mentioned.  That  the 
policies  were  shortly  afterwards  delivered 
by  Davies,  then  acting  as  agent  and  who 
was  manager,  of  said  company,  to  the  bank, 
but  that  the  insurers  were  not  notified,  and 
that  the  delivery  of  the  policies  was  inef- 
fective as  to  them,  and  as  to  plaintiff  and 
other  third  persons  who  knew  nothing  of  the 
transaction  until  about  November,  1909. 
That  about  October  23,  1909,  the  property 
thus  insured  was  destroyed  by  fire;  the  loss, 
upon  the  adjustment  being  fixed  at  $11,492.- 
92.  That  notice  of  the  loss  was  given  to  the 
Insurers,  who  were  then  made  aware  for 
the  first  time  that  the  policies  were  in  the 
possession  of  the  bank,  and  who  thereupon 
paid  the  amount  of  said  loss  to  the  bank. 

"That  it  was  intended  thereby  to  give  to  said 
bank,  as  a  creditor  of  said  Davies  and  said  Ma- 
mou Power  Company,  Limited,  both  being  then, 
and  for  years  before,  absolutely  insolvent,  to 
the  knowledge  of  said  bank,  an  illegal  prefer- 
ence over  all  other  creditors.  That  the  claim 
of  your  petitioner  arose  long  before  said  policies 
were  issued,  and  that  what  is  now  complained 
of  was  in  fraudem  legis.  And  in  the  event  that 
it  be  shown  that  said  policies  were  delivered  or 
assigned  to  said  bank  to  secure  a  debt  due  said 
bank  by  said  Davies,  but  not  to  secure  a  debt 
due  by  said  Mamou  Power  Company,  Limited, 
and  in  that  event  solely,  then  your  petitioner 
avers  that  said  delivery  or  assignment  was  ab- 
solutely null  and  void,  for  the  reason  that  said 
Davies,  in  procuring  said  insurance,  was  the 
agent  of  the  Mamou  Power  Company,  Limited, 
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and  held  said  policies  as  Its  fiduciary,  and  could 
not  assign,  pledge,  or  otherwise  use  said  policies 
for  the  purpose  of  paying  or  reducing  his  own 
debt,  all  of  which  was  well  known  to  said  bank 
and  its  officers  and  managers.  Wherefore  peti- 
tioner prays  that  *  •  •  any  and  all  acts  or 
contracts  by  which  the  aforesaid  policies  of  in- 
surance and  the  money  payable  thereunder  pass- 
ed to  the  said  bank  be  declared  illegal  prefer- 
ence, given  by  an  insolvent  to  a  particular  cred- 
itor, to  the -prejudice  of  petitioner,  and  to  the 
knowledge  of  the  transferee,  and  in  fraudem  leg- 
is,  and  that  all  such  acta  and  contracts  be  re- 
scinded, revoked,  and  annulled,  and,  since  the 
avails  of  said  policies  in  cash  have  passed  to 
said  bank,  that  petitioner  have  judgment  against 
the  People's  Bank  &  Trust  Company  in  the 
amount  of  its  judgment  against  the  Mamou 
Power  Company,  Limited,  with  the  interest," 
etc 

After  some  exceptions  and  an  answer  by 
the  bank,  plaintiff  filed  a  supplemental  pe- 
tition, alleging  that  the  bank  had  been  plac- 
ed in  the  hands  of  liquidators  and  praying 
that  they  be  made  parties  defendant,  which 
was  done,  and  thereafter  the  suit  was  pros- 
ecuted as  against  the  liquidators. 

Upon  the  trial  of  the  case,  plaintiff  called 
as  witnesses  on  its  behalf  its  own  president, 
the  former  president,  and  the  former  assist- 
ant cashier  of  the  bank,  and  the  Insurance 
agents  by  whom  the  loss  was  adjusted  up- 
on the  occasion  of  the  fire.  'Defendant  call- 
ed no  witnesses,  but  introduced  Borne  docu- 
mentary evidence. 

E.  A.  Sammons  testified,  in  part,  as  fol- 
lows: 

"Q.  What  is  your  connection  with  the  plain- 
tiff in  this  case?  A.  President  *  •  •  Q. 
Who  sold  Daviea  that  machinery?  A.  I  did. 
•  *  •  Q.  It  was  not  in  New  Orleans?  A. 
Not  at  the  time  the  contracts  were  made.  Some 
had  to  be  built— specially  designed— and  took 
three  months  for  some  to  be  built.  Q.  To  whom 
did  you  sell  it?  A.  To  the  Mamou  Power  Com- 
pany. Q.  When?  A.  I  don't  remember  the 
date  now;  it  is  too  far  back.  Payments  were 
guaranteed  by  Frank  Davies  personally — notes 
signed  by  the  Mamou  Power  Company,  and 
signed  by  Frank  Davies,  as  president  O.  Did 
you  give  instructions  as  to  how  the  machinery 
was  to  be  shipped?  A.  Yes.  sir.  Q.  To  whose 
order?  A.  Well,  it  was  shipped  in  different 
ways.  I  think  the  machinery  was  shipped  to  us 
at  New  Orleans,  and  we  turned  over  the  bills  of 
lading  to  Frank  Davies,  and  he  shipped  beyond 
here,  as  a  broker.  Q.  Was  there  anything  in 
the  bills  of  lading  to  show  in  what  capacity 
Frank  Davies  was  acting?  A.  Not  in  the  bills 
of  lading.  •  *  •  Q.  You  indorsed  them  in 
blank  and  turned  them  over  to  Frank  Daviee; 
there  was  nothing  on  the  bills  of  lading  or  in 
the  indorsement  to  show,  to  a  third  person,  that 
any  other  party  than  Davies  had  any  interest 
in  the  property  covered  by  the  bills  of  lading  V 
A.  No,  sir.  Q.  Upon  what  terms  was  this  ma- 
chinery sold?  A.  Different  terms,  at  different 
dates.  I  think  the  longest  time  was  90  days,  as 
near  as  I  remember.  It  was  paid  cash,  some  of 
it— there  was  some  cash  paid,  and  some  of  the 
cash  which  was  not  paid  we  did  accept  notes. 
Q.  Who  paid  the  cash?  A.  Frank  Davies.  Q. 
Who  made  the  notes?  A.  Frank  Davies.  Q- 
Individually?  A.  Mamou  Power  Company,  per 
Frank  Davies,  President  •  •  *  Q.  You 
didn't  know  much  about  the  Mamou  Company? 
A.  No,  sir.  Q.  You  would  not  have  extended 
them  credit?  A.  Not  without  Davies'  say-so. 
Q.  The  person  to  whom  you  gave  credit  at  that 
time  was  Davies?   A.  Really  Daviea.   Q.  You 


knew  how  he  stood  in  the  community  and 
among  his  business  associates  financially;  what 
his  reputation  was?  A.  Yes,  sir.  Q.  It  was 
good  at  that  time?  A.  It  was,  to  the  best  of 
my  knowledge.  If  I  didn't  think  so,  I  would  not 
have  sold.  .  I  had  done  lots  of  business  with 
him,  and  he  had  always  been  right  •  *  • 
Q.  You  don't  know  what  Davies  did  with  the 
bills  of  lading,  do  you?  A.  I  am  not  positive; 
but  I  think  he  turned  them  over  to  the  People's 
Bank.  That  is  what  he  told  me  himself  that  he 
did  with  them;  went  there  and  got  the  cash 
on  them.  Q.  I  understood  you  to  say  that  Da- 
vies had  told  you,  at  the  time  he  was  negotiat- 
ing for  the  machinery,  that  while  he  was  acting 
for  the  power  company,  he  was  also  acting  as 
broker  for  them?  A.  Yes,  sir:  that  he  was  pro- 
ducing the  money— that  he  had  the  whole  money 
raised,  and,  while  they  were  only  organizing  as 
fast  as  they  sold  the  stock,  he  would  be  refunded 
his  money.  Q.  He  told  you  at  the  time  that  the 
capital  stock  of  the  Mamou  Company  bad  not 
been  fully  paid?  A.  Not  been  sold,  but  that  he 
and  Mr.  Hill,  I  think,  were  the  only  ones  that 
had  taken  any  amount  of  the  stock  at  that  time. 
Q.  And  he  assumed,  personally,  this  obligation? 
A.  All  responsibility  in  the  payment  of  the 
bills — that  he  had  the  money  put  away  and  set 
aside  for  it  Q.  I  think  you  have  stated  that 
you  would  not  have  accepted  the  Mamou  Com- 
pany's notes  for  the  purchase  price  of  the  ma- 
chinery without  the  indorsement  of  Frank  Da- 
vies? A.  No,  sir;  I  would  not  •  •  •  Q. 
Did  you  insure  the  property?  A.  No,  sir. 
•  •  *  Q.  But  you  ditf  permit  the  machinery  to 
be  moved  from  Jennings  to  the  Caddo  field? 
A.  Yea,  sir.  Q.  Without  requiring  the  delivery 
to  you  of  any  insurance  policy  covering  the  ma- 
chinery? A.  I  requested  it,  and  was  supposed 
to  get  it;  but  I  didn't  get  it  Q.  As  a  matter 
of  fact  that  property  had  been  in  Jennings 
from  the  beginning  of  1908  until  midsummer  of 
1909?  A.  Yes,  sir.  Q.  How  do  you  explain 
that  you  were  willing  to  have  the  property  re- 
main in  Jennings  a  year  and  a  half  without 
insurance  to  protect  your  claim,  and  demanded 
insurance  because  of  its  removal  to  Caddo?  A 
That  is  easily  explained.  It  was  a  business 
oversight  in  writing  in  the  contract  they  should 
take  out  policies  the  first  time.  That  is  what 
crops  out  in  these  things.  And  when  they  got 
ready  to  move  it  I  felt  that  there  was  a  chance 
of  loss  in  the  moving,  and  we  should  be  farther 
protected,  and  I  didn't  know  exactly  how  our 
lien  would  stand  in  moving  from  one  pariah  to 
another,  so  I  took  that  precaution  and  asked 
him  to  do  that  which  I  believed  he  would  do, 
and  which  he  did  not  And  the  first  knowledge 
I  had  that  the  policies  were  not  in  our  name 
was  when  I  came  back  from  adjusting  the  loss, 
and  they  were  made  in  the  People's  Bank.  Q. 
You  made  no  effort  to  take  out  any  insurance? 
A.  No,  sir.  •  •  *  Q.  Did  you  ever  make  de- 
mand on  the  Mamou  Company  for  the  insurance 
policy?  A.  I  made  demand  on  Davies;  he  had 
all  the  stock  at  the  time.  Q.  That  was  before 
the  property  was  moved  from  Jennings?  A. 
After  it  was  moved,  I  made  demand,  I  suppose, 
half  a  dozen  times.  He  said  in  a  day  or  two  he 
would  hand  me  the  policy.  Q.  When  did  you 
first  learn  that  the  policies  were  in  the  hands  of 
the  People's  Bank?  A.  Two  days  after  we  came 
back  from  making  estimates.  *  •  •  The  in- 
surance companies  handed  us  the  policies  to 
prorate,  and  I  discovered  the  stamp — that  they 
bad  been  turned  over  to  the  People's  Bank. 
Q.  Did  you  make  any  objections  or  complaint— 
any  protest  against  that?  A.  Yea,  sir.  Q.  To 
whom?  A.  Mr.  Daviea— to  some  attorney  he 
had  advising  him  at  the  time.  They  assured  me 
that  if  1  would  let  it  go  as  it  was,  in  two  days 
they  would  pay  my  bill  or  claim — if  I  didn't 
make  a  fuss  about  the  policy,  they  would  pay 
every  dollar  inside  of  two  days.  Q.  Mr.  Davies 
would?  A.  Yes,  sir.  Q.  And  you  accepted  his 
promise?   A.  Accepted  his  statement;  yes,  sir. 
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.  And  you  made  no  faro  or  opposition?  A. 
o,  sir.  Q.  And  allowed  the  bank  to  collect 
the  losses— permitted  the  bank  to  collect  the 
losses?    A.  Yes,  sir." 

Mr.  Joseph  Collins,  the  former  president 
of  the  bank,  testified,  in  part,  to  the  follow- 
ing effect 

"My  recollection  of  it,  of  Frank  Davies;  he 
was  engaged  in  the  machinery  business,  bay- 
ing machinery  from  the  Sammons  Company, 
the  Vulcan  Iron  Works,  and  other  machinery 
manufacturers,  and  he  had  sold  a  certain 
amount  of  oil  well  machinery  to  the  Mamou 
Power  Company,  Limited.  The  Mamou  Power 
Company,  Limited,  were  slow  in  paying  him, 

•  *  *  and  he  was  forced  to  call  upon  us,  as 
his  bankers,  to  furnish  him  more  money,  which 
we  did  from  time  to  time,  and  which,  by  the 
way,  is  the  best  proof  that  we  did  not  know 
that  he  was  insolvent  at  the  time,  or  we  would 
not  have  put  up  more  money." 

Being  requested  by  plaintiff's  counsel  not 
to  argue  the  case,  bat  to  state  the  facts,  he 
proceeded: 

"I  may  not  be  a  good  witness.  That  is  the 
situation.  We  only  knew  the  Mamou  Power 
Company,  Limited,  through  Frank  Davies.  We 
lent  money  to  Frank  Davies,  and  he  put  up  the 
collateral.  I  don't  doubt  that  we  knew  at  the 
time  that  he  was  largely  indebted  to  the  Sam- 
mons Company  for  machinery,  and  probably  for 
this  machinery,  but  just  how  much  he  owed 
other  people  we  did  not  know ;  but,  as  he  re- 
quired more  money,  we  advanced  it  to  him,  and 
took  collateral,  and  this  [referring  to  the  mort- 
gage given  by  the  Mamou  Company]  was  part 
of  the  collateral." 

Mr.  Hypolite  Dabezles,  the  former  assist- 
ant cashier  of  the  bank,  testified,  in  part 
and  in  substance: 

That,  when  the  bank  discounted  the  two 
drafts  (in  January  and  February,  1908)  he 
understood  that  Davies  was  selling  the  ma- 
chinery represented  by  the  bills  of  lading 
attached  to  the  Mamou  Company.  That,  by 
reason  of  the  discount,  the  bank  became  the 
owner  of  the  drafts  and  machinery. 
That,  after  the  drafts  were  protested;  the 
bank  wrote  to  the  company  several  times 
about  them,  and  received  answers  to  the 
effect  that  it  expected  to  pay  them.  That 
the  bank  made  no  effort  to  take  possession 
of  the  machinery  because  the  company  then — 

"gave  as  a  general  mortgage  on  their  plant 

•  •  •  Q.  They  gave  it  to  you?  A.  They 
gave  it  to  Frank  Davies,  who  then  pledged  the 
mortgage  notes  to  as  that  he  had  gotten  from 
the  Mamou  Power  Company,  Limited.  •  •  • 
The  Mamou  Power  Company  was  expecting  to 
take  these  drafts— we  insisted  upon  the  pay- 
ment of  the  drafts— and  Mr.  Davies,  who  was 
our  client  told  us  that  he  was  getting  the 
Mamou  Power  Company,  who  were  unable  to 
pay  die  drafts,  and  owed  him  considerable  more 
money,  that  he  was  getting  from  them  a  mort- 
gage, and  that  be  would  give  us  the  mortgage 
as  collateral  security  on  his  indebtedness  to  us. 

•  *  •  The  mortgage  itself  was  representing 
a  debt  due  Frank  Davies  by  the  Mamou  Power 
Company,  and  was  pledged  to  us  by  Frank 
Davies  to  secure  his  indebtedness  to  us." 

The  witness  further  said:  That  before  the 
drafts  were  discounted  Davies  told  them  (the 
bank)  that  the  company  had  Just  been  organ- 
ized with  a  paid-up  capital  of  $30,000.  That 


Davies  sold  it  the  machinery  used  by  it  and 
that  he  got  It  from  A.  Baldwin  &  Co.',  Stauffer 
Eshleman  &  Co.,  and  sundry  concerns  all 
over  the  country.  That  he  was  a  dealer  In 
machinery.  That  he  (witness)  obtained  his 
information  from  Davies.  That  when  the 
bank  discounted  the  drafts  Davies  "stood 
high  in  New  Orleans  in  a  commercial  way," 
and  that  he  still  stood  high  when  he  pledged 
the  mortgage  notes.  That  the  theory  upon 
which  the  bank  collected  the  proceeds,  under 
the  insurance  policies,  issued  In  favor  of  the 
Mamou  Company,  and  credited  them  to  the 
account  of  Davies,  was  that  the  mortgage 
and  the  policies  were  held  by  the  bank  as 
collateral  security  for  the  obligation  of  Da- 
vies. That  In  December,  1907,  Davies  owed 
the  bank  not  less  than  $22,000,  for  which 
the  bank  held,  as  collateral  security,  ware- 
house receipts  or  notes  for  cotton  bagging, 
cotton  tie  buckles,  and  other  such  paper. 
That  until  October,  1909,  when  he  learned 
that  some  of  the  securities  which  had  been 
pledged  by  Davies  were  forged,  he  believed 
them  all  to  be  genuine,  and  had  full  faith 
and  confidence  in  Davies.  That  from  the 
beginning  of  1908  until  the  close  of  1909 
Davies  was  continually  doing  business  with 
the  bank,  and  paid  it  thousands  of  dollars, 
and  the  discounting  of  the  drafts,  with  the 
bills  of  lading  attached,  was  done  in  the 
usual  course  of  business,  and  in  good  faith; 
there  being  nothing  in  the  transaction  to  ex- 
cite suspicion.  That  some  of  the  insurance 
policies  were  assigned  In  blank  up  to  the 
time  of  the  fire,  whilst  others,  which  had 
been  substituted  for  policies  which  had  been 
canceled  or  changed,  were  not  completed, 
and  had  to  be  completed  at  that  time,  but 
that  they  were  all  assigned  in  blank  to  the 
People's  Bank-  That  the  insurance  com- 
panies were  notified  of  that  fact  immediately 
after  the  fire.  That  he  means  to  say  that 
the  name  of  the  bank  had  not  previously 
been  put  in  the  assignments,  that  such  is  the 
usual  custom,  and  that  it  is  only  In  case  of 
the  execution  of  the  assignment  that  the 
name  of  the  holder  is  written  in. 

John  J.  Kennedy  and  M  M.  Kohlman  tes- 
tified that  they  adjusted  the  loss,  and  that 
E.  A.  Sammons,  president  of  the  plaintiff 
company,  assisted  them,  as  expert  appraiser 
of  the  damage  to  the  machinery.  From  their 
testimony,  and  the  reports  made  by  them  at 
the  time,  it  appears  that  the  sound  value  of 
the  property  insured  was  found  to  have  been 
$27,928.51,  and  that  the  damage  for  which 
the  insurers  were  held  liable  was  $11,066.16. 

Considering  the  allegations  of  the  petition 
and  all  the  evidence  adduced,  we  find  that 
the  following  facts,  and  such  others  as  may 
be  hereafter  mentioned,  have  been  estab- 
lished, to  wit: 

Frank  Davies  was  a  man  who,  for  several 
years,  operated  upon  rather  a  large  scale  In 
the  New  Orleans  market  had  many  transac- 
tions with  plaintiff  and  with  the  bank  up  to 
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a  certain  time,  bad  the  confidence  of  both, 
and  had  a  high  financial  standing  in  the 
community,  at  large.  During  the  year  1907 
he  was  Instrumental  in  establishing  the  Ma- 
mou  Power  Company,  Limited,  a  corporation 
which  was  Intended  to  operate  in  the  oil 
fields  with  machinery  for  compressing  air, 
and  probably  other  purposes,  and  which  first 
went  into  business  upon  the  "Jenning"  oil 
field.  Whether  he  originally  expected  to 
control  the  company,  or  aided  in  its  creation 
merely  to  bring  into  existence  a  customer 
for  the  machinery  in  which  he  dealt,  does 
not  definitely  appear.  In  order  that  the 
company  might  be  equipped  for  the  business 
in  which  it  was  to  engage,  it  was  necessary 
that  it  should  be  supplied  with  boilers,  en- 
gines, pumps,  etc.  (all  of  which,  for  conven- 
ience, may  be  called  machinery),  and  Davies 
contracted  with  plaintiff  to  supply  a  portion, 
and  probably  a  large  portion,  of  the  same; 
his  contracts  (according  to  the  allegations 
of  the  petition)  aggregating  some  $20,000, 
which  amount  he  was  to  pay  (presumably  on 
delivery  of  the  goods),  part  cash,  and  part 
in  notes,  running  not  longer  than  90  days. 
The  machinery  bought  from  plaintiff  began 
to  arrive  in  New  Orleans  in  January,  and 
other  shipments  arrived  early  In  February, 
1908,  the  whole  of  It  consigned  to  the  plain- 
tiff company,  by  which,  however,  the  bills 
of  lading  were  indorsed  in  blank  and  turned 
over  to  Davies.  It  does  not  appear  that 
there  was  any  agreement  between  plaintiff 
and  Davies  as  to  the  disposition  that  should 
be  made  by  him  of  the  bills ;  but  it  does  ap- 
pear that  plaintiff's  president  was  informed, 
and,  as  we  conclude,  about  the  dates  of  the 
transactions,  that  he  had  pledged  them  to 
the  bank,  and  had  obtained  money  on  them. 
It  is  not  shown  what  disposition  he  made  of 
the  money  so  obtained,  or  any  part  of  it, 
though  it  may  reasonably  be  inferred  that 
part  of  it  at  least  was  used  in  paying  plain- 
tiff on  account  of  the  price  of  the  machinery. 
He  at  that  time,  and  before  obtaining  the 
advances  on  the  bills  of  lading,  owed  the 
bank  $22,000  or  more,  for  which  the  bank 
held  collateral  security  in  the  form  of  what 
purported  to  be  notes,  or  warehouse  or 
railroad  receipts,  for  cotton  bagging,  cotton 
tie  buckles,  and  other  merchandise,  which 
collateral,  however,  had  been  held  subject  to 
change,  decrease,  or  augmentation,  as  trans- 
actions were  closed  or  entered  into,  or  as 
the  convenience  of  Davies  or  the  policy  of 
the  bank  required.  On  January  23,  1908, 
Davies  presented  to  the  bank,  for  discount, 
a  draft  for  $3,500,  drawn  by  him,  individu- 
ally, on  the  Mamou  Company,  at  30  days' 
sight,  and  which,  as  we  infer  (though  there 
is  no  positive  evidence  to  that  effect),  pur- 
ported to  have  been  accepted  by  that  com- 
pany when  so  presented,  to  which  draft  there 
was  attached  a  bill  of  lading,  issued  in  the 
name  of  the  plaintiff  herein,  Indorsed  by 
plaintiff  in  blank,  and  calling  for  a  "car 


load"  of  machinery,  without  other  identifi- 
cation of  the  machinery,  save,  perhaps,  the 
I  number  or  other  description  of  the  car.  Da- 
,  vies  represented  that  the  drawee  of  the  draft 
(the  Mamou  Company)  was  a  corporation 
j  that  had  just  been  organized,  and  that  it 
i  had  a  paid-up  capital  of  $30,000,  and  the 
j  bank  thereupon  discounted  the  draft,  and 
placed  the  proceeds  to  the  credit  of  Davies' 
.  Individual  account    And  a  similar  draft, 
!  with  a  similar  bill  of  lading  attached,  was 
similarly  discounted  on  February  5th  fol- 
lowing  (before  the  first  draft  had  matured  or 
i  been  dishonored). 

In  view  of  the  acceptance  of  the  drafts, 
though  upon  the  strength  of  its  confidence 
in  Davies,  rather  than  upon  the  credit  of  the 
Mamou  Company,  of  which  the  bank  knew 
nothing,  save  what  it  had  learned  from  Da- 
vies, the  bank  permitted  the  machinery  to  be 
shipped  and  delivered  to  the  company. 
Thereafter,  when  the  drafts  matured  and 
were  not  paid,  it  caused  them  to  be.  protest- 
ed, and  the  drawer  notified,  and  then  enter- 
ed into  a  correspondence  with  the  drawee 
concerning  them,  in  which  the  drawee  gave 
repeated  assurances  that  it  expected  to  pay 
them.  A  few  weeks  later  (after  the  dishon- 
or of  the  last  of  the  two  drafts)  Davies,  the 
drawer,  informed  the  bank  that  the  company 
was  largely  Indebted  to  him,  and  that  he  ex- 
pected it  to  give  him  notes  for  its  debt,  se- 
cured by  mortgage  on  its  plant,  including  the 
machinery,  which  obligations  he  would  turn 
over  to  the  bank,  as  an  addition  to  the  col- 
lateral already  in  the  hands  of  the  bank  for 
the  security  of  the  debt  due  by  him;  and 
the  bank  accepted  the  offer,  and  took  no 
steps  against  either  the  drawer  or  the  drawee 
of  the  drafts.  On  March  31,  1908,  accord- 
ingly the  Mamou  Company  executed  ten 
promissory  notes  for  $2,500  each,  payable  to 
its  own  order,  indorsed  in  blank,  and  secured, 
or  purporting  to  be  secured,  by  a  mortgage 
on  Its  entire  plant,  consisting  of  certain  sur- 
face rights  upon  a  lot  of  ground  in  the  Jen- 
nings oil  field,  a  frame  building,  its  machin- 
ery, and  such  other  improvement  as  were 
on  the  lot;  and  the  notes  were  delivered  to 
Davies,  and  by  him  to  the  bank.  The  act 
of  mortgage  contained  a  stipulation  to  the  ef- 
fect that  the  mortgagor  should  keep  the  mort- 
gaged property  Insured,  otherwise  that  the 
holder  of  the  notes  should  have  the  right  to 
effect  the  insurance,  and  that  the  premium 
should  be  included  in  the  mortgage,  and  the 
stipulation  was  complied  with;  that  is  to 
say,  the  mortgagor  insured  the  property  for 
$20,000,  and  turned  the  policies  over  to  the 
bank,  with  assignments  indorsed  thereon. 
At  what  time  the  policies  were  so  delivered 
is  not  definitely  shown ;  but  plaintiff,  in  its 
petition,  alleges  that  it  was  in  or  about  the 
month  of  June,  1909.  Again,  though  it  is 
shown  that  the  assignments  were  duly  exe- 
cuted by  the  mortgagor,  as  the  original  bene- 
ficiary, it  is  not  altogether  clear  that  the 
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name  of  the  assignee  was  filled  in  when  the 
policies  were  delivered,  though  the  testi- 
mony of  the  assistant  cashier  of  the  bank 
would  perhaps  authorize  the  conclusion  that 
the  policies  were  originally  delivered  at  some 
time  prior  to  June,  1909,  and,  as  thus  deliv- 
ered, bore  assignments  in  full,  but  that, 
whether  because  they  expired  or  for  other 
reason,  the  policies  originally  delivered  to 
the  bank,  or  some  of  them,  were  replaced  by 
others,  and  that,  as  to  the  latter,  the  name  of 
the  assignee  was  not  filled  in  until  after  the 
fire,  when  it  was  done  in  accordance  with 
the  requirements  of  the  insurance  companies. 
About  the  month  of  June,  1909,  Da  vies,  who 
was  probably  at  that  time  in  entire  control 
of  the  company,  concluded  that  it  could  make 
no  money  in  the  Jennings  field,  and  that  it 
would  be  advisable  to  remove  the  plant  to 
the  Caddo  field,  and  he  applied  to  the  bank 
for  a  loan  for  that  purpose,  and  the  bank 
loaned  $1,000,  and  subsequently  several  thou- 
sands more.  On  October  23d  following  the 
plant,  then  In  the  Caddo  field,  was  partially 
destroyed  by  fire,  and  the  representatives  of 
the  insurance  companies  went  to  the  scene  to 
adjust  the  loss.  One  of  the  adjusters,  Mr. 
Kohlman,  telegraphed  to  plaintiffs  president 
to  accompany  them,  and  give  them  the  bene- 
fit of  his  expert  knowledge  of  the  value  of 
machinery,  which  he  did;  and,  the  sound 
value  of  the  property  covered  by  the  insur- 
ance having  been  found  to  have  been  $27,- 
928.51,  and  the  loss  by  the  fire  to  have  been 
$11,066.16,  the  loss  was  adjusted  at  the 
amount  last  mentioned,  which  was  paid  by 
the  Insurance  companies  to  the  bank,  to  the 
knowledge  of  plaintiff,  and  with  no  objec- 
tion on  its  part  that  was  brought  to  the  at- 
tention of  either  the  companies  or  the  bank, 
though  plaintiff's  president  testifies  that  he 
complained  to  Davies,  who  quieted  him  with 
a  promise  that,  if.  he  would  make  no  "fuss," 
his  claim  would  be  paid  in  full.  The  fire 
occurred  at  4:30  o'clock  a.  m.,  October  23, 
1909,  and  some  time  later  on  the  same  day  in 
New  Orleans,  a  written  instrument  was  exe- 
cuted which  bears  the  signatures  of  the 
plaintiff,  of  "Mamou  Power  Company,  p.  p. 
Frank  Davies,"  and  of  "Frank  Davies,"  which 
instrument  recites  that  plaintiff  is  the  hold- 
er of  two  notes  for  $1,884.83  and  $1,884.84, 
respectively,  signed  by  the  "Mamou  Power 
Co.,  Ltd.,  per  pro  Frank  Davies,  Trustee,"  in- 
dorsed by  Frank  Davies,  as  surety,  and  made 
payable  four  months  after  date;  that  the 
consideration  of  the  notes  was  the  balance 
due  for  certain  machinery  sold  by  E.  A.  Sam- 
mons  Company,  Limited,  to  the  Mamou  Pow- 
er Company,  Limited,  which  machinery  is  de- 
scribed, and  is  said  to  be  located  in  Caddo 
parish,  and  the  payment  of  said  sum  (the 
recital  continues)  "being  secured  by  the  ven- 
dor's lien  and  privilege,  *  *  *  as  well  as 
by  the  pledge  of  120  shares  of  the  capital 
stock  of  the  Mamou  Power  Company,  Limited. 
*   •   •  Wherefore" — and  then  follows  an 


agreement  to  the  effect  that  Davies,  for  him- 
self and  his  principal,  shall  pay  $126  per 
week  in  reduction  of  the  debt,  and  the  holder 
of  the  notes  shall  defer  bringing  suit  on  them, 
week  by  week,  as  the  payments  are  made, 
otherwise  shall  be  at  liberty  to  proceed,  etc. 
The  concluding  paragraph  reads: 

"And  it  is  agreed  that,  If  the  Mamou  Power 
Company,  Limited,  or  Frank  Davies,  shall  find 
a  purchaser  for  said  property  on  which  rests  the 
lien  of  E.  A.  Sammons  Company,  Limited,  then 
this  contract  ends.  And  E.  A.  Sammons  Com- 
pany, Limited,  shall  receive  the  full  payment  of 
the  balance  of  their  claim,  and  said  Frank  Da- 
nes agrees  to  inform  them  of  all  negotiations 
for  such  a  sale,  and  without  waiting  for  its  con- 
summation." 

It  appears  that  the  counsel  for  plaintiff, 
who  prepared  the  instrument,  was  not  at 
that  time  aware  that  the  machinery  to  which 
it  refers  had  already  been  destroyed,  or  par- 
tially destroyed;  and  he  states,  in  his  testi- 
mony, that  he  does  not  know  whether  Davies 
was  authorized  to  sign  the  instrument  on  be- 
half of  the  Mamou  Company,  and  no  one 
testifies  that  he  was  so  authorized.  At  some 
time  during  the  month  of  October,  1909,  but 
whether  before  or  after  the  fire  is  not  shown, 
the  assistant  cashier  of  the  bank  met  Mr. 
Davies  and  some  of  the  friends  of  the  latter, 
and  learned  that  certain  goods,  represented 
by  receipts  which  Davies  had  pledged  to  the 
bank,  had  been  taken  out  by  him,  and  that 
certain  documents,  purporting  to  represent 
goods  in  warehouse  or  in  cars,  and  which 
had  been  similarly  pledged,  had  been  forged. 
The  assistant  cashier  was  asked : 

"Q.  Now,  Mr.  Dabezies,  between  the  time 
when  you  loaned  Davies  money,  or  when  you 
bought  the  bills  of  lading— I  think  you  testified— 
for  the  machinery  which  is  referred  to  in  plain- 
tiff's petition,  and  this  conversation  with  Davies, 
•  *  •  did  you  have  any  reason  or  cause  to 
suspect  Davies'  financial  responsibility?"  to 
which  he  answered,  "No,  sir." 

At  some  later  date  Davies  went,  or  per- 
haps was  forced,  into  bankruptcy,  and  later 
still,  as  we  imagine  (the  date  of  the  bank- 
ruptcy not  being  shown),  he  was  indicted  for 
forgery  and  convicted.  We  find  in  the  tran- 
script a  notarial  copy  of  what  purports  to  be 
an  act  of  date  April  19,  1909,  whereby  the 
Mamou  Company  sells  a  lot  of  machinery, 
answering  the  description  of  that  sold  by 
plaintiff,  to  the  Caddo  Gas  ft  Oil  Company 
for  $10,000  cash,  with  a  stipulation  to  the 
effect  that  the  vendor  shall  have  the  right 
to  redeem  the  property  upon  the  repayment 
of  the  $10,000,  with  interest,  on  or  before 
August  10,  1909. 

Opinion. 

[1]  Plaintiff's  right  to  stand  In  court  for 
the  prosecution  of  this  suit  rests  upon  its 
averment  that,  at  the  date  of  the  transac- 
tions complained  of,  it  was  a  creditor  of  the 
Mamou  Power  Company  for  the  balance  of 
the  price  of  certain  machinery  sold  to  that 
company;  but,  taking  the  allegations  of  its 
petition,  with  the  testimony  of  its  president, 
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called  as  a  witness  In  Its  behalf,  and  other 
evidence  in  the  record,  it  seems  to  us,  not- 
withstanding that  it  has  obtained  what  ap- 
pears to  be  a  consent  Judgment  against  that 
corporation,  that  it  never  was  the  creditor 
of  the  Mamou  Power  Company  for  the  price 
of  the  machinery  in  question.  The  petition 
alleges : 

"That  said  Da  vies  caused  to  be  organized  the 
Mamon  Power  Company,  Limited,  •  •  • 
without  permitting  the  use  of  his  own  name 
therein;  the  shares  being  taken  in  the  names 
of  his  personal  frjends  and  associates,  the  bulk 
of  the  stock  being  issued  to  him  later,  being 
himself  substantially  the  corporation  itself,  di- 
recting all  its  operations,  attending  to  all  its 
financial  matters,  and  acquiring  for  it  all  the 
machinery  and  apparatus  needed  by  it.  •  •  • 
That  in  the  latter  part  of  the  year  1907  your 
petitioner  sold  to  said  Davies,  for  his  said  com- 
pany, a  large  quantity  of  machinery,  •  •  * 
upon  which  there  remains  due  the  sum  stated  in 
the  foregoing  judgment.  That  said  machinery 
reached  the  city  of  New  Orleans  in  the  early 
part  of  the  year  1008.  That  said  Davies  there- 
upon consigned  the  tame,  in  hie  own  name,  to 
said  company,  •  •  •  drawing  two  drafts,  on 
time,  for  £3,500  each,  against  said  consignments, 
and  attaching  bills  of  lading  to  said  drafts, 
which  drafts  were  accepted  for  said  company  by 
a  person  unknown  to  said  bank,  and  having  no 
connection  with'  said  company,  and  no  right  to 
accept  for  it;  whereupon  said  bank,  though 
knowing  the  impecunious  condition  of  said  Da- 
vies  and  his  said  company,  bought  said  drafts, 
passing  the  proceeds  to  the  credit  of  said  Davies. 
and  making  his  said  company  the  debtor  of  said 
bank,"  etc. 

In  the  course  of  his  examination  as  a  wit- 
ness, plaintiffs  president,  as  we  have  seen, 
gave  the  following,  with  other,  testimony,  to 
wit: 

"Q.  Upon  what  terms  was  this  machinery 
sold  ?  A.  Different  terms,  at  different  times.  I 
think  the  longest  time  was  90  days,  as  near  as 
I  remember.  It  was  part  cash,  some  of  it — 
there  was  some  cash  paid,  and  some  of  the 
cash  which  was  not  paid,  and  we  did  accept 
notes.  Q.  Who  paid  the  cash?  A.  Frank  Da- 
vies. Q.  Who  made  the  notes?  A.  Frank  Da- 
vies. Q.  Individually?  A.  Mamou  Power  Com- 
pany, per  Frank  Davies,  president.  •  •  •  .  Q. 
You  didn't  know  much  about  the  Mamou  Com- 
pany? A.  No,  sir.  Q.  You  would  not  have 
extended  them  credit?  A.  Not  without  Davies' 
say-so.  Q.  The  person  to  whom  you  gave  cred- 
it at  that  time  was  Davies?  A.  Really  Da- 
vies. *  •  •  Q.  You  had  the  machinery  orig- 
inally sent  to  E.  A.  Sammons  Company,  Lim- 
ited? A.  Yes,  sir;  according  to  the  best  of  my 
recollection.  Q.  When  that  came  here,  on  re- 
ceipt of  the  bills  of  lading,  you  indorsed  them  in 
blank?  A.  Yes,  sir;  and  handed  them  over 
to  him,  and  he  arranged  the  shipping  from  here. 
Q.  You  indorsed  them  in  blank,  and  turned 
them  over  to  Frank  Davies ;  there  was  nothing 
on  the  bills  of  lading,  or  in  the  indorsement,  to 
show  to  a  third  person  that  any  other  party 
than  Davies  had  any  interest  in  the  property 
covered  by  the  bills  of  lading?  A.  No,  sir. 

It  will  no  doubt  be  conceded  that  a  per- 
son who  is  said  to  buy  property  for  another 
may  be  acting  for  the  other  person,  or  for 
himself;  that  is  to  say,  if  the  president  of 
a  corporation  enters  a  store  and  proposes  to 
buy  something  for  the  corporation,  it  would 
ordinarily  be  understood  that  be  was  acting 
for,  and  by  the  authority  and  in  the  place  of, 
the  corporation  itself,  but,  if  he  were  to 


propose  to  buy  a  suit  of  clothes  for  his  minor 
son,  it  would  be  understood  that  he  was  act- 
ing for  himself,  and  wished  himself  to  buy 
a  suit  of  clothes,  which  he  intended,  after 
thus  acquiring,  to  turn  over  to  his  minor 
son. 

In  the  instant  case  Mr.  Sammons  makes  it 
quite  evident  that  the  Mamou  Company,  in 
his  estimation,  occupied  the  relation  of  a 
minor  son  to  Mr.  Davies,  and  he  says  plain- 
ly that  he  sold  the  machinery  to  Davies 
solely  upon  Davies*  credit,  and  that  he  would 
not  have  extended  the  credit  to  his  company. 
More  than  that,  he  says  that  the  company 
was  in  such  a  condition  that  it  really  had 
no  legal  existence;  thus,  in  answer  to  the 
question,  "Have  you  the  notes?'  (referring 
to  the  notes  given  for  the  price  of  the  ma- 
chinery, and  executed  by  "Mamou  Power 
Company,  per  Frank  Davies,  President"),  he 
answers: 

"I  think  Judge  Ments  has  them.  •  •  • 
They  were  also  indorsed  by  him  [Davies]  per- 
sonally, if  I  remember  right,  stating  that,  while 
he  was  president  of  the  company,  he  was  also 
acting  as  their  broker,  and  would  be  responsible, 
because  the  Mamou  Company  had  very  little 
existence  at  the  time.  They  had  issued  stock ; 
but  it  had  not  been  sold." 

[2]  Let  us  concede,  now,  for  the  sake  of  the 
argument,  that  a  concern  purporting  to  be 
organized  as  a  business  or  trading  corpora- 
tion, but  which  has  sold  none  of  Its  stock, 
can  legally  become  bound  by  a  contract  en- 
tered into  In  its  name  with  a  person  who  is 
informed  of  its  condition;  and  let  us  con- 
cede, in  spite  of  Mr.  Sammons'  testimony, 
that  he  understood  that  Mr.  Davies  was 
buying,  not  as  a  parent  buys  clothing  for 
his  children,  but  as  the  agent  of  a  corpora- 
tion buys  merchandise,  for  and  In  the  name 
of  his  principal.  Still  it  can  hardly  be  de- 
fied that  one  does  not  become  or  remain 
-bound  for  the  price  of  goods  sold  to  him, 
and  which  the  vendor  Is  under  the  obligation 
to  deliver  to  him,  if,  after  the  agreement  for 
the  sale  is  entered  into,  the  proposed  vendor 
delivers  the  goods  to  another  person,  to 
whom  the  proposed  vendee,  in  order  to  ob- 
tain them,  Is  obliged  to  pay  the  price.  In 
other  words,  a  vendee  cannot,  through  no 
fault  of  his  own,  become  bound  twice,  and 
to  different  persons,  for  the  price  of  the 
same  thing.  And  so,  as  It  appears  to  us, 
even  though  it  should  be  admitted  that  the 
Mamou  Company  was  conditionally  bound 
for  the  price  of  the  machinery,  because  Da- 
vies, acting  as  its  representative,  made  use 
of  its  name,  nevertheless  there  was  a  con- 
dition to  be  complied  with,  to  wit:  That  the 
vendor  should  deliver  the  thing  sold  to  toe 
vendee,  and,  if  the  Mamou  Company  was 
considered  the  vendee,  then  the  thing  sold 
should  have  been  delivered  to  that  com- 
pany. The  plaintiff,  however,  delivered  the 
thing  sold  to  Davies,  and  it  is  not  pretend- 
ed that  it  was  delivered  to  him  as  the  rep- 
resentative of  the  Mamou  Company.  Plain- 
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tiff  Indorsed  the  negotiable  bills  of  lading  In 
blank,  which  Indorsement  carried  with  it 
the  title  to  things  sold,  and  it  delivered  them 
to  Da  vies,  and,  if  its  president  did  not  know 
what  Davies  Intended  to  do  with  them,  he 
knew  soon  afterwards  that  he  had  used  them 
as  his  own  property,  as  in  fact  they  were, 
and  had  transferred  the  title  to  them,  and 
to  the  property  represented  by  them,  for  a 
consideration  of  (7,000,  to  the  bank,  so  that, 
when  thereafter  the  Ma  mem  Company  came 
into  possession  of  the  property,  it  did  so,  not 
by  reason  of  any  purchase  from  the  plain- 
tiff, but  by  reason  of  the  fact  that  it  bound 
Itself  unconditionally  to  pay  the  bank  $7,- 
000,  and  because  the  bank,  Instead  of  de- 
manding the  payment  in  cash  upon  the  de- 
livery of  the  goods,  delivered  the  goods  up- 
on the  mere  assumption  by  the  company  of 
that  obligation.  What  the  idea  of  the  plain- 
tiff was  (when,  nearly  two  years  afterwards, 
and  after  the  title  to  the  machinery  had 
passed  through  Davies  and  the  bank,  and  In- 
to the  Mamou  Company,  for  the  considera- 
tion stated)  in  drawing  up  a  written  con- 
tract between  Davies  and  itself,  containing 
a  reference  to  its  "vendor's  lien"  upon  the 
machinery,  would  be  hard  to  explain. 

[3,4]  Though  authorized  by  the  pleadings, 
the  view  thus  expressed  does  not  appear  to 
have  received  the  attention  of  the  counsel 
in  the  argument  of  the  case,  and  we  should 
hesitate  to  rest  our  decision  upon  It  were 
it  not  made  patent  upon  the  face  of  the  rec- 
ord, by  the  admission  and  evidence  made 
and  offered  by  plaintiff  itself,  that  it  lost 
whatever  status  it  may  have  had  as  a  cred- 
itor of  the  Mamou  Company,  for  the  price 
of  the  machinery,  when  it  made  its  deliv- 
ery to  that  company  impossible  by  conveying 
the  title  thereto  and  delivering  the  goods 
to  another  person.  It  is  true  that  plaintiff 
obtained  a  judgment  against  the  Mamou 
Company  on  the  notes  executed  by  Davies 
in  its  name,  which  judgment  contains  the 
recital: 

"This  case  came  on  this  day  [June  10,  1910] 
for  trial  by  consent  of  the  parties  at  interest' 

But  the  bank  was  not  a  party  to  the  suit 
or  to  the  consent,  and  is  therefore  entitled 
to  the  benefit  of  the  provision  of  the  Civil 
Code  which  reads: 

"Art  1876.  When  the  defendant  in  the  action 
given  by  this  section  has  not  been  made  a  party 
to  the  suit  against  the  original  debtor,  he  may 
controvert  the  demand  of  the  plaintiff,  although 
it  may  be  liquidated  by  a  judgment,  in  the 
same  manner  that  the  debtor  might  have  done 
before  the  judgment" 

The  article  quoted  was  applied,  according 
to  Its  plain  meaning,  in  Lopes' s  Heirs  v. 
Bergel,  12  La.  107,  and  Pecot  v.  Armelin.  21 
La.  Ann.  667. 

Judgment  affirmed. 

On  Rehearing. 

LAND,  J.  Plaintiff,  by  Indorsing  the  orig- 
inal bill  of  lading,  and  delivering  the  same  to 


Davies,  vested  in  him  the  legal  title  to  the 
car  of  machinery.  Davies  used  this  bill  of 
lading  for  the  purpose  of  consigning  the  car 
to  the  Mamou  Company  under  other  bills  of 
lading.  The  latter  bills  he  attached  to  two 
time  drafts  for  $3,500  each  drawn  on  the  said 
company.  The  bank  discounted  these  two 
drafts  for  Davies,  a  regular  customer.  These 
drafts  were  accepted  by  the  Mamou  Com- 
pany, but  were  not  honored  at  maturity,  and 
both  were  duly  protested.  As  a  legal  conse- 
quence, both  Davies  and  the  Mamou  Company 
became  the  debtors  in  solldo  of  said  bank 
for  the  amounts  of  said  drafts,  with  legal 
interest  thereon  from  their  maturities.  The 
transaction,  as  it  appeared  and  was  repre- 
sented by  Davies  to  the  bank,  was  a  sale  by 
Davies  to  the  Mamou  Company.  Davies  stat- 
ed to  the  bank  officials  that  the  Mamou  Com- 
pany had  a  paid-up  capital  stock  of  $30,000. 
Said  company,  after  repeated  promises  of 
payment  of  these  drafts,  executed  a  mortgage 
in  favor  of  Davies  on  its  plant,  including  the 
machinery  In  question,  to  secure  ten  notes 
of  $2,500  each.  The  act  of  mortgage  recited 
that  the  consideration  was  money  borrowed 
from  Davies  to  the  amount  of  $25,000.  The 
resolution  of  the  board  of  directors  authoriz- 
ing the  mortgage  also  constituted  Davies  as 
trustee  of  all  the  funds  and  moneys  of  the 
Mamou  Company  until  the  mortgage  notes 
were  paid  in  full.  These  notes  were  deliver- 
ed to  Davies,  who  pledged  them  to  the  bank 
as  collateral  security  for  his  indebtedness  to 
it  The  Mamou  Company  insured  all  of  its 
machinery  in  ten  companies,  and,  after  as- 
signing the  policies  in  blank,  delivered  them 
to  Davies,  who  in  turn  pledged  them  to  the 
bank  as  collateral  security.  The  machinery 
was  subsequently  destroyed  by  fire,  and  the 
bank  collected  the  Insurance,  and  credited 
Davies  with  the  proceeds  thereof. 

Plaintiff  took  no  action  in  the  premises 
until  after  the  loss  had  been  adjusted,  and 
the  amounts  found  due  paid  to  the  bank. 
Plaintiff,  quoad  the  defendant  bank,  held 
out  Davies  as  the  owner  of  the  machinery, 
and  cannot  be  permitted  to  assert  ownership 
in  the  Mamou  Company  at  the  time  the  bank 
advanced  the  $7,000  to  Davies  on  the  pledge 
of  the  bills  of  lading,  as  stated  supra.  As 
to  the  revocatory  action,  the  judgment  of  the 
plaintiff  was  against  the  Mamou  Company. 
The  bank  received  no  securities  from  that 
company,  but  from  Davies,  to  whom  the 
mortgage  notes  were  given  for  loans  of  mon- 
ey, and  to  whom  the  policies  assigned  in 
blank  were  delivered.  The  evidence  shows 
that  Davies  was  in  good  standing  and  credit 
when  the  $7,000  was  advanced  by  the 
bank,  and  that,  if  he  subsequently  became  in- 
solvent, the  bank  had  no  notice  of  his  em- 
barrassed condition.'  The  fact  that  the  bank 
continued  to  make  advances  to  Davies  tends 
to  prove  that  it  had  no  notice  of  his  Insol- 
vency. 

The  evidence  shows  that  the  assignments  of 
the  policies  of  insurance  were  in  the  usual 
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form  where  such  instruments  are  intended  to 
be  used  as  collateral.  The  insurance  compa- 
nies recognized  the  bank's  right  to  collect  as 
assignee.  This  was  a  matter  between  the 
bank  and  the  insurance  companies. 

The  policies  were  delivered  by  the  Mamou 
Company  to  Davles,  who  was  not  only  a  cred- 
itor for  a  large  amount,  but  also  was  trustee 
for  all  the  funds  and  revenues  of  the  com- 
pany until  the  mortgage  notes  were  paid. 

On  the  law  and  facts  of  the  case,  the  judg- 
ment below  was  in  favor  of  the  defendant. 

For  the  additional  reasons  assigned  in  the 
foregoing  opinion,  it  is  ordered  that  our 
former  decree  herein  be  reinstated  and  made 
the  final  judgment  of  the  court;  and  it  is 
further  ordered  that  the  plaintiff  and  appel- 
lant pay  the  costs  of  this  appeal. 


(134  La.) 

No.  19,679. 

EGAN  v.  HOTEL  GRUNEWALD  CO, 
Limited,  et  al. 

(Supreme  Court  of  Louisiana.    Feb.  16,  1914. 
Rehearing  Denied  March  16,  1914.) 

(ByUabua  by  the  Court.) 

1.  Trial  ({  1*)— Docketing  Case— Issues- 
Exceptions. 

Where  a  defendant  files  one  exception  after 
another  instead  of  filing  them  all  together,  when 
this  could  have  been  done,  it  is  proper  for  the 
trial  judge  to  order  the  last  exception  to  stand 
as  an  answer  and  to  order  the  clerk  to  consider 
the  case  at  issue  and  to  place  it  on  the  call 
docket 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  L  2;  Dec.  Dig.  §  1.*] 

2.  Pleading  (f  349*)— Juogmxnt  on  Admis- 
sions—Pleas. 

However,  where  the  court  has  ordered  pleas 
of  prescription  and  res  judicata  to  stand  as 
part  of  the  answer,  the  plaintiff  cannot  ask 
for  a  judgment  based  on  the  admissions  con- 
tained In  the  pleas. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §8  1067-1069;  DecDig.  §  349.*] 

3.  Pleading  (§  93*)— Plea  of  Res  Judicata 
—  Operation  and  Effect  —  General  De- 
nial. 

Where  the  plea  of  res  judicata  is  referred 
by  the  court  to  the  merits,  the  plea  of  general 
denial  filed  by  the  defendant  cannot  be  held  to 
be  inconsistent  with  it  The  plea  of  res  judi- 
cata did  not  waive  any  of  the  rights  of  the  de- 
fendant but  merely  admitted  the  truth  of  those 
things  that  were  necessary  for  the  plea.  The 
plea  of  res  judicata  has  never  been  considered 
as  a  permanent  admission  binding  to  a  degree 
that  precludes  the  pleader  from  afterwards  set- 
ting up  other  defenses. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {8  189,  190;  Dec.  Dig.  §  93.*] 

4.  Depositions  (8  75*)  —  Admissibility  in 
Evidence— Certificate. 

Where  the  testimony  of  a  witness  is  taken 
by  commission  in  another  state,  and  the  certifi- 
cate of  the  notary  recites,  "I  hereby  certify  that 
the  answers  of  the  witness  to  the  several  inter- 
rogatories were  reduced  to  writing  by  me  as 
near  as  might  be  in  the  language  of  the  wit- 
ness," the  trial  court  is  correct  in  sustaining  an 
objection  to  their  admission,  when  offered  on  the 


trial  of  the  case,  and  when  no  rule  to  show  why 
they  should  not  be  admitted  has  been  previously 
taken. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  8!  166-189;  Dec  Dig.  8  75.*] 

5.  Evidence  (8  419*)— Parol— Cancellation 
of  Lease. 

Where  the  owner  of  a  house  is  claiming 
damages  from  an  adjacent  owner  whose  torts 
are  alleged  to  have  necessitated  the  cancella- 
tion of  a  lease,  the  plaintiff  cannot  introduce  the 
parol  evidence  of  the  former  lessee  to  vary  or 
contradict  the  terms  of  the  agreement  canceling 
the  lease,  in  order  to  show  that  there  was  an- 
other consideration  for  the  cancellation  of  the 
lease  than  the  one  recited  in  the  agreement 
The  rule  relating  to  parol  applies,  although  the 
document  in  question  was  not  the  act  of  the 
parties  to  the  suit. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  1912-1928;  Dec  Dig.  8  419.*] 

6.  Limitation  of  Actions  (88  56,  177*)— Ac- 
tion for  Damages. 

If  damages  are  continuing  and  progressing, 
one  cannot  postpone  bringing  the  action  for 
more  than  a  year  and  then  sue  for  the  whole 
damages.  If  the  plaintiff  waits  more  than  a 
year  after  the  damages  have  accrued,  he  must 
bear  the  burden  showing  that  there  was  some 
good  legal  reason  for  not  bringing  the  action 
within  the  year. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  88  299-306,  663-666 ;  Dec 
Dig.  88  55, 177.*] 

7.  Judgment  (8  590*)— Res  Judicata— Erec- 
tion of  Building— Damages. 

Where  the  owner  of  a  building  sues  the 
owner  and  contractor  erecting  an  adjacent  build- 
ing for  loss  of  rent  and  other  damages  sustained, 
owing  to  the  negligent  erection  of  the  adjacent 
building,  the  judgment  in  that  case  will  be  res 
judicata  of  all  claims  for  damages  arising  out 
of  the  negligent  construction  not  specially  re- 
served. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  ||  1035,  1063, 1064,  1102-1106;  Dec. 
Dig.  8  590 .*} 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Miss  Mary  L.  Egan  against  the 
Hotel  Grunewald  Company,  Limited,  and  an- 
other. From  judgment  for  defendants,  plain- 
tiff appeals.  Affirmed. 

See,  also,  129  La.  163,  55  South.  750. 

Carleton  Hunt  and  Charles  Louque,  both 
of  New  Orleans,  for  appellant  Dinkelspiel. 
Hart  &  Davey,  of  New  Orleans,  for  appel- 
lees. 

BREAUX,  a  J.  Plaintiff  brought  this  suit 
against  defendants  in  solido  for  $5,250,  with 
legal  interest  from  judicial  demand. 

The  Hotel  Grunewald  Company,  one  of  the 
parties  defendants,  is  the  owner  of  the  Hotel 
Grunewald,  and  J.  A.  Sicard,  the  other  de- 
fendant, a  contractor  and  builder.  They 
are  charged  by  plaintiff  with  having  tres- 
passed upon  her  property  while  construct- 
ing the  Hotel  Grunewald  extension.  The 
property  of  each  is  in  the  same  square. 
Plaintiffs  contention  is  that  they  were  reck- 
less in  making  this  improvement,  to  such  an 
extent  that  plaintiff's  property  was  rendered 
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untenantable  and  unsafe.  The  tenants  aban- 
doned her  premises.  Plaintiff  states  that 
there  was  carelessness  In  putting  down  the 
piling;  they  were  not  placed  in  line.  She  also 
complained  of  the  exploding  dynamite  which 
forced  the  walls  of  her  building  from  the 
perpendicular  line  which  had  been  followed 
in  their  construction.  She  also  complains  of 
the  destruction  of  her  drainage  in  the  pas- 
sageway between  her  building  and  the  Hotel 
Grunewald. 

Some  time  ago  one  of  her  tenants,  Miss 
Reynolds,  instituted  suit  against  her  and  al- 
leged that  the  house  was  not  in  a  tenantable 
condition.  She  obtained  a  judgment  against 
plaintiff  dissolving  her  lease. 

Plaintiff  further  alleged  In  substance  that 
another  of  her  tenants  was  obliged  to  close 
bis  moving  picture  gallery,  which  cost  a  con- 
siderable amount — over  $5,000. 

The  pleadings  attract  attention  to  the  deci- 
sion in  Egan  v.  Hotel  Grunewald  Co.,  and  to 
its  bearing  upon  the  issues  here,  129  La.  166, 
55  South.  750,  in  which  it  was  decided  that 
the  claim  for  the  loss  of  rent  was  well  found- 
ed but  not  allowed  because  it  had  not  been 
satisfactorily  made  to  appear  by  settlement 
between  plaintiff  and  her  tenant  how  much 
plaintiff  had  paid  the  tenant  or  in  what  sum 
she  was  Indebted  to  the  tenant  because  of 
damages  occasioned  to  the  latter. 

There  is  another  decision  connected  with 
the  issues  of  the  case  (Reynolds  v.  Egan, 
123  La.  314,  48  South.  940).  In  this  last  case 
the  court  granted  plaintiff's  demand  to  cancel 
the  lease.  The  question  of  difference  between 
the  repairs  and  reconstruction  of  the  building 
arises  in  that  case.  As  the  question  was  one 
of  "reconstruction,"  the  court  sustained  the 
tenant,  who  cannot  be  held  to  the  necessity 
of  reconstructing  a  building,  whatever  a 
tenant  might  have  to  do  in  case  of  "repairs." 

There  is  a  statement  in  the  pleadings  that 
the  Hotel  Grunewald  Company  and  J.  A. 
Slcard  were  joint  tort-feasors  and  liable  In 
solido  for  their  acts  as  such.  The  statement 
was  that  the  judgment  was  in  part  reversed 
and  in  part  granted.  The  amount  of  the 
judgment  granted  was  $4,852.21  and  a  small 
additional  amount  in  payment  of  expert  fees. 

In  the  suit  in  hand,  defendants  filed  an 
exception  alleging  vagueness  in  plaintiff's  pe- 
tition. The  court  directed  the  plaintiff  to 
amend  her  petition;  in  case  of  failure  to 
amend,  the  petition  would  be  dismissed. 
Plaintiff  amended  her  petition.  She  alleged 
with  particularity  the  amount  of  damages 
owing  to  the  loss  of  tenants ;  she  gave  names 
and  dates,  and  .also  the  dates  from  which  the 
damages  commenced,  and  all  similar  details, 
Including  the  names  of  persons  by  whom  the 
damage  had  been  committed.  Plaintiff  al- 
leged that  the  damages  were  the  result  of 
continuous  torts  on  the  part  of  the  defend- 
ants; that,  at  the  time  the  damages  were 
committed,  plaintiff  did  not  know  of  these 
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acts  of  trespass  and  the  consequent  loss,  but, 
after  her  petition  had  been  filed  and  service 
had  been  made,  these  continuing  damages 
became  known  to  her. 

She  alleged  that  the  alleged  torts  arising 
from  the  acts  of  the  owners  of  the  skyscraper 
gave  concern  to  plaintiff  for  the  safety  of 
her  buildings. 

The  itemized  statement  of  plain- 
tiff, as  per  her  amended  petition, 
are  for  repairs  to  her  building   $718.00. 

There  Is  one  item  put  down  as 
the  last  amount,  paid  by  one  Me- 
lassanos   416.54. 

Another  item  is  mentioned  in  the 
petition  as  a  payment  by  him  for 
rent  from  December,  1909,  to  Au- 
gust, 1911,  for  20  months   8,323.30. 

Amount  of  rent  repaid  to  Miss 
Reynolds  by  plaintiff  In  accordance 
with  the  decision  in  Mary  L.  Egan 
v.  Hotel  Grunewald  Co.  and  J.  A. 
Slcard,  Nos.  18,384  and  18,409....  759.00. 


Making  a  total  of  $9,092.20. 

As  to  another  tenant,  Melassahos : 

Tbe  petitioner  averred  that,  after  his  bank- 
ruptcy, she  succeeded  In  leasing  her  prop- 
erty upon  the  ground  floor  to  one  McDolrich 
at  $75  per  week  for  four  weeks,  making  a 
total  of  $300.  To  Stroudback  and  Stern,  $3 
per  day,  $27.  To  John  Depent,  14  months' 
rent,  which  she  collected,  making  total  col- 
lected of  $3,500,  leaving  a  balance  as  per  this 
account  of  $5,260.20. 

After  the  supplemental  petition  had  been 
filed  and  the  amendment  allowed,  the  Hotel 
Grunewald  Company  excepted  on  the  ground 
that  plaintiff's  petition  discloses  no  cause  of 
action;  and  a  similar  petition  was  filed  by 
J.  A.  Slcard. 

These  exceptions  were  overruled;  there- 
upon each  defendant  pleaded  the  prescrip- 
tion of  one  year.  This  plea  of  prescription 
was  referred  to  the  merits.  Subsequently 
the  defendants  filed  a  plea  of  res  judicata  on 
the  ground  that  with  the  exception  of  the  al- 
leged repayment  by  plaintiff  to  Miss  Rey- 
nolds, a  former  tenant  of  plaintiff,  all  ques- 
tions involved  in  this  suit  were  finally  decid- 
ed and  disposed  of  in  the  case  of  Mary  L. 
Egan  v.  Hotel  Grunewald  Co.  and  Others,  129 
La.  163,  55  South.  750. 

Plaintiff's  counsel  filed  a  motion  for  an 
order  on  defendants  to  show  cause,  on  a  day 
stated,  why  the  exception  of  res  judicata 
should  not  be  taken  as  an  answer. 

The  court  In  passing  upon  this  motion  to 
compel  defendants  to  show  cause,  stated  that 
plaintiff's  right  to  bring  this  suit  was  reserv- 
ed In  the  decision  in  the  case  (129  La.  163,  55 
South.  750).  The  court  thereafter  stated,  in 
ruling  upon  this  motion,  "that  the  two  suits 
are  between  the  same  parties,  that  the  three 
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exceptions  should  hare  been  filed  at  the  same 
time,"  made  the  rale  absolute,  and  ordered 
the  clerk  to  place  the  case  on  the  trial  docket, 
and  further  directed  the  defendants  to  file 
their  answers  in  five  days. 

The  answer  was  not  filed  in  the  five  days, 
bat  some  time  thereafter  the  Hotel  Grune- 
wald  Company  filed  an  answer  denying  plain- 
tiff's allegation,  and  in  addition  tendering  to 
plaintiff,  after  having  deposited  the  amount, 
the  sum  of  $759,  with  legal  interest  from  the 
6th  of  November  to  date,  as  well  as  plaintiffs 
costs,  amounting  to  $51,  in  payment  of 
amount  paid  by  plaintiff  to  defendant,  ten- 
ant, as  before  mentioned,  and  costs. 

Sicard  also  answered  and  limited  his  an- 
swer to  a  general  denial. 

Again  the  defendants  pleaded  the  prescrip- 
tion of  one  year,  directed  this  plea  against 
the  claim  for  alleged  loss  of  rent  under  the 
Melassanos  lease. 

Judgment  was  rendered  on  October  20, 
1912,  in  favor  of  the  defendants,  the  Hotel 
Grunewald  Company,  Limited,  and  3.  A.  Sic- 
ard, and  against  plaintiff,  Miss  Egan,  con- 
demning the  latter  to  accept  in  full  settle- 
ment of  all  claims  and  demands  against  the 
defendants  set  up  in  her  petition,  growing 
out  of  the  refund  of  rents  to  Mrs.  Reynolds, 
tenant,  the  sum  of  $881,  which  includes,  said 
the  court,  Interest  and  costs. 

The  exception  of  res  Judicata  and  the  plea 
of  prescription  of  one  year  as  a  bar  to  the 
other  claims  set  forth  by  the  plaintiff,  "grow- 
ing out  of  what  is  known  as  the  Melassanos 
lease,"  were  maintained. 

The  plaintiff  appealed  from  the  Judgment 

[4]  The  plaintiff  complains  of  the  ruling 
of  the  district  court  excluding  the  testimony 
of  Melassanos,  former  tenant,  answered  be- 
fore a  notary  authorized  by  commission,  as 
this  witness  resided  in  Mobile. 

The  defendants  objected  to  the  admissibil- 
ity of  this  testimony  on  the  ground  that  the 
notary  did  not  write  it  down  as  given  by  the 
witness. 

The  following  is  the  answer  of  the  notary: 

"I  hereby  certify  that  the  answers  of  the  wit- 
ness to  the  several  Interrogatories  were  reduced 
to  writing  by  me  a*  near  at  might  be  in  the 
language  of  the  witness."    (Italics  ours.) 

No  rule  had  been  taken  to  have  the  inter- 
rogatories read.   The  court  states: 

"There  had  been  no  rule  taken  to  show  cause 
why  the  commission  should  not  be  offered  in 
evidence  on  the  trial  of  the  case.  If  that  rule 
had  been  taken,  it  would  have  cured  the  defects 
in  the  form  of  the  taking  of  the  commission; 
now  it  is  evident  that  there  is  defect  in  the 
form,  mode,  and  manner  of  executing  the  com- 
mission." 

The  court  excluded  the  testimony,  and  to 
this  ruling  the  plaintiff  reserved  a  bill  of 
exceptions.  The  court  offered  to  grant  time 
to  the  plaintiff  to  take  the  testimony  In  due 
form.  This  offer  was  not  accepted,  but  a  bill 
of  exceptions  was  taken  to  the  court's  rul- 


ing excluding  the  testimony,  as  Just  above 
stated. 

The  law  of  Alabama  makes  it  the  duty  of 
the  commissioner  to  write  the  answer  as 
near  as  may  be  in  the  language  of  the  wit- 
ness. It  seems  it  was  the  purpose  of  the 
witness  to  comply  with  the  law  of  the  state 
of  Alabama  upon  the  subject,  but  the  act  of 
taking  the  testimony  was  prepared  to  be  ex- 
ecuted in  this  state,  in  which  there  la  no 
such  law. 

The  testimony  is  not  regularly  before  us, 
although  it  is  copied  in  the  record. 

True,  the  bill  of  exceptions  was  taken  in 
the  usual  form  of  such  bills  of  exceptions  in 
the  trial  of  civil  cases,  but  the  interrogato- 
ries and  answers  were  not  made  part  of  the 
bill  of  exceptions. 

We  are  not  asked  to  remand  the  case  in 
order  to  enable  plaintiff  to  Introduce  the 
testimony  to  be  taken  in  due  form.  There 
were  objections  on  other  grounds.  We  only 
recite  the  foregoing,  as  we  think  it  is  suffi- 
cient to  sustain  the  ruling  of  the  district 
court 

[1]  Another  ground  of  complaint  is  that 
defendants  filed  exceptions  on  different  days. 
As  one  was  decided,  it  would  be  followed 
by  another.  Plaintiff's  counsel  complained 
and  said  that  they  should  all  be  filed  at  one 
and  the  same  time,  a  complaint  which  met 
with  the  approval  of  the  court,  who  directed 
the  defendants  to  file  an  answer  In  five  days, 
as  before  mentioned.  This  was  a  matter  of 
practice  which  has  no  direct  bearing  on  the 
substantial  rights  of  the  parties. 

We  think  that  the  remark  of  the  court 
was  timely,  and  that  it  was  proper  to  put 
an  end  to  the  filing  of  exceptions  on  differ- 
ent days  This  is  the  extent  of  our  finding 
upon  this  point 

[2]  On  the  same  day.  to  wit,  March  2, 1912, 
each  defendant  filed  a  plea  of  res  Judicata 
to  all  of  the  claims  of  the  plaintiff  except 
those  alleging  repayment  to  Mrs.  Reynolds. 

On  the  motion  of  counsel,  the  court  or- 
dered the  defendants  to  show  cause  on  the 
22d  day  of  March,  1912,  why  the  exceptions 
should  not  be  taken  as  an  answer,  and  why 
the  case  should  not  be  placed,  on  the  call 
docket  and  fixed  for  trial.  The  exceptions 
were  referred  to  the  merits. 

The  court,  without  reference  to  the  an- 
swers, sustained,  as  we  have  stated,  the 
pleas  of  res  judicata  and  of  prescription. 

During  the  trial,  while  witnesses  were  be- 
ing examined,  plaintiff  sought  to  prove  a 
signature.  Defendants  objected  to  the  testi- 
mony to  prove  this  signature  or  any  other 
testimony  on  the  ground  that  the  exception 
of  res  Judicata  previously  filed  had  not  been 
decided,  and  that,  until  decided,  the  evidence 
offered  should  not  be  received.  The  court 
overruled  the  objection  and  stated  that  it  had 
already  passed  upon  the  plea  of  directing 
that  it  should  stand  as  an  answer.  Defend- 
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ants  excepted  and  reserved  a  bill  of  excep- 
tions. The  trial  was  proceeded  with,  and 
nothing  was  said  of  that  plea  until  it  was 
disposed  of  and  made  part  of  the  ground  for 
rejecting  the  demand. 

One  of  the  plaintiff's  grounds  is  that  the 
admission  of  tort-feasors  by  defendants, 
made  in  their  exceptions  and  afterward  tak- 
en for  their  answers,  entitled  her  to  judg- 
ment. 

We  cannot  agree  with  that  view. 

These  pleas  of  res  judicata  and  prescrip- 
tion were  specially  pleaded  and  specially 
passed  upon  by  the  court  and  sustained.  No 
permanent  admissions  were  made  which 
would  have  Justified  the  court  ordering  them 
to  stand  as  part  of  the  answers,  In  treating 
them  as  admissions,  and  render  judgment 
thereon.  In  other  words,  the  plaintiff  had 
no  good  cause  of  complaint  She  could  not 
recover  a  Judgment  in  any  event,  as  the 
pleas  are  sustained 

Plaintiff's  further  contention  at  this  time 
la  that  defendants,  in  filing  their  answer  to 
the  ruling  of  the  court,  made  no  application 
to  amend  the  exceptions  that  had  been  re- 
ferred to  the  merits. 

Defendants  had  reserved  the  benefit  of 
their  exceptions  previously  filed.  There  was 
no  good  ground  to  require  them  to  amend,  as 
suggested  by  plaintiff  at  this  time.  In  their 
answer  the  defendants  tendered  the  (759, 
with  interest,  and  other  items,  amounting  to 
the  sum  stated,  to  pay  rent  returned  by 
plaintiff  to  Mrs.  Reynolds.  Previous  to  the 
mention  of  this  tender  in  the  answer,  de- 
fendants alleged,  "Reserving  the  exceptions 
heretofore  filed." 

We  note  In  plaintiffs  brief  (page  57)  it  is 
stated  that  defendants'  answer  by  way  of 
general  denial— 

"is  inconsistent  with  their  exception  of  no  cause 
of  action  standing  by  the  order  of  the  trial 
judge  as  an  answer,  is  error.** 

The  trial  court  did  not  refer  the  plea  of 
no  cause  of  action  to  the  merits.  It  was 
overruled  a  considerable  time  before  the 
case  was  tried. 

[3]  In  the  second  place  the  contention  on 
the  part  of  plaintiff  is  that  defendants'  an- 
swer by  way  of  general  denial  is  inconsistent 
with  the  plea  of  res  judicata  which  had  been 
ordered  to  stand  as  an  answer. 

The  plea  of  res  judicata  had  been  referred 
to  merits  by  the  court  and  not  at  the  Instance 
of  the  defendants.  It  did  not  waive  any  of 
the  rights  of  the  defendants,  if  any  they  had, 
to  be  urged  on  the  trial  of  the  case.  It  only 
admitted  as  true  those  allegations  necessary 
to  be  considered  in  passing  upon  the  plea, 
nothing  further. 

But  after  having  decided  the  plea  of  res 
Judicata  and  the  plea  of  prescription,  the 
court  having  sustained  both,  there  remained 
no  other  plea  to  decide.  The  general  denial 
served  no  purpose  in  this  instance.  It  was 
not  Inconsistent;  it  prejudiced  none  of  the 


rights  of  the  plaintiff.  The  plea  of  res  judi- 
cata has  never  been  of  itself  considered  as  a 
permanent  admission  binding  to  a  degree 
that  precludes  the  pleader  afterward  from 
ever  setting  up  other  defenses.  It  has  al- 
ways been  considered  as  a  good  ground  of 
exception.  Its  functions  are  to  have  It  de- 
cided whether  or  not  the  Issues  have  been 
previously  decided. 

[I]  Plaintiff  next  urged  that  it  was  error 
to  exclude  the  testimony  of  her  witness,  who 
was  also  her  agent,  to  prove  the  amount  of 
rent  claimed.  The  following  is  the  ground 
of  objection: 

"That  plaintiff  having  offered  to  prove  by  the 
witness  Davidson  the  facts  relating  to  the  can- 
cellation of  the  lease,  which  were  excluded  for 
the  reason  that  the  evidence  is  not  admissible 
beyond  or  outside  of  the  terms  of  the  written 
agreement" 

Plaintiff,  through  counsel,  argued  that  the 
suit  was  as  between  the  parties  to  the  writ- 
ten instrument  That  it  cannot  be  allowed 
to  affect  the  testimony  of  a  third  person. 

True,  Melassanos,  the  witness,  was  a  third 
person.  But  the  suit  Itself  was  between  the 
parties  to  it  and  the  witness,  although  a 
third  person,  cannot  be  heard  to  affect  an 
agreement  between  the  parties.  As  to  David- 
son's testimony,  the  witness  was  a  party  as 
agent  of  plaintiff.  There  was  no  good  reason 
to  prevent  him  to  testify  to  contradict  a  writ- 
ten contract  The  court  ruled  correctly  be- 
yond all  question. 

Another  bill  of  exceptions  was  taken  to 
the  court's  ruling  excluding  the  testimony 
of  plaintiff's  witness  and  agent  in  answer  to 
the  question: 

"State  what  other  amount  of  rent  Miss  Egan 
has  lost  by  reason  of  the  deterioration  of  the 
building  in  addition  to  this  claim  for  rent  which 
is  acknowledged  on  building  759,  occupied  at 
one  time  by  Mrs.  Reynolds.'* 

The  objection  of  defendants  was  that  their 
liability  is  concluded  by  the  decision  of  this 
court  in  the  case  reported  in  129  La.  163, 
55  South.  750,  In  which  nothing  was  left 
undecided,  save  repayment  of  rent  to  Mrs. 
Reynolds.  The  Supreme  Court,  in  above- 
cited  decision,  says  the  defendants  used  this 
language: 

"This  claim  [referring  to  the  Reynolds  note] 
cannot  therefore  be  allowed.  A  judgment  of 
nonsuit  will  be  entered  as  to  this  item.  [That 
item  was  for  the  amount  of  $831.]  That  the 
question  is  limited  to  the  Reynolds  claim. 
That  testimony  as  to  any  other  item,  in  so  far 
as  relates  to  the  Reynolds  case,  is  barred  by 
the  exception  of  res  judicata." 

[I]  The  defendants'  other  ground,  as  set 
forth  In  the  bill  of  exceptions,  was  that  the 
claim  for  loss  of  rent  of  Melassanos  was  bar- 
red by  the  plea  of  prescription  of  one  year. 
That  is,  res  judicata,  according  to  defend- 
ants, disposed  of  the  first  claim  (the  Reyn- 
olds lease  claim),  and  prescription  of  the 
second,  or  Melassanos',  claim  growing  out  of 
transaction  with  him. 
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[7]  The  farther  statement  Is  made  on  the 
part  of  the  defendants  that  the  lease  between 
Melassanos  and  the  plaintiff  was  canceled  by 
agreement  In  February,  1910,  and  that  the 
citation  was  not  served  until  the  6th  of 
November,  1911,  over  one  year  after  maturity 
of  the  claim. 

Res  Judicata  operates  as  a  bar  to  every 
right  of  a  date  anterior  to  the  suit  (129  La.) 
which  was  pleaded  and  which  is  sustained 
by  testimony.  It  also  operates  as  a  bar,  if 
it  was  known  to  the  plaintiff  that  she  had 
been  damaged  in  other  amounts  than  those 
for  which  she  sued,  for  she  cannot  with- 
hold from  suit  any  part  of  the  claim  of 
which  she  had  knowledge. 

Going  back  to  prior  dates:  Plaintiff  had 
recovered  judgment  for  the  sum  of  $4,852.21, 
with  costs.  This  covered  all  damages  at  the 
date  that  the  suit  was  brought.  This  amount 
was  allowed  in  the  suit  cited  above. 

In  the  case  now  before  us  for  decision, 
the  Judge  of  the  district  court  allowed  an 
additional  amount  in  full  settlement  of  all 
claims  against  defendant  growing  out  of  the 
refund  of  rent  to  Mrs.  Reynolds.  The 
amount  of  the  claim  was  $831.  Under  the 
pleadings,  this  amount  cannot  be  increased, 
and  we  have  not  found  our  way  clear  to  al- 
low damages  in  addition  to  this  rent 

We  now  have  to  determine  whether  all 
other  claims  or  any  part  of  claims  of  plain- 
tiff should  be  allowed.  Again,  going  back 
in  the  history  of  this  case,  it  appears  that 
the  first  demand  was  filed  in  1907.  She  in 
this  first  case  claimed  $6,206,  and  in  addi- 
tion loss  of  rent,  $700.  Subsequently  she 
claimed  $824.24,  and  her  demand  was  in- 
creased to  $10,104.20  damages.  The  lower 
court  allowed  her  $7,714.  On  appeal  this 
last  amount  was  reduced  to  $4,S52.21,  and 
$351  for  expert  fees,  and  the  court  entered 
a  nonsuit  for  loss  of  rent  In  the  decree  the 
court  added,  "A  Judgment  of  nonsuit  will  be 
entered  as  to  this  item,"  referring  to  the 
item  of  $824.24.  The  reason  for  not  allow- 
ing this  claim  In  the  prior  decision  was  that 
it  was  not  satisfactorily  sustained  by  the 
evidence,  and  for  that  reason  the  right  was 
reserved  as  just  mentioned.  When  the  ques- 
tion came  up  again  in  the  present  suit,  plain- 
tiff's right  to  that  item  was  considered  and 
the  amount  allowed.  That  puts  an  end  to 
all  claims  for  rent.  Every  other  claim  grow- 
ing out  of  the  Reynolds  lease  was  settled, 
and  the  plea  of  res  judicata  must  prevail. 

Now  as  to  the  Melassanos  lease:  As  to 
this  claim  it  follows  that  no  reservation  was 
made  in  the  decree  in  129  La.  163,  55  South. 
750,  to  which  we  referred  a  moment  ago. 

Taking  up  for  decision  the  question  of  pre- 
scription, the  contention  of  plaintiff  is  that 
the  court  erred  in  sustaining  the  plea  of  pre- 
scription as  running  from  the  date  that  the 
lease  of  Melassanos  was  canceled,  because  the 
injury,  as  plaintiff  urged  through  counsel, 
was  not  known  to  plaintiff  nor  ascertainable 
at  that  date. 


We  are  of  opinion  that  the  day  the  injury 
was  suffered  because  of  a  wrongful  act  is 
the  date  from  which  prescription  runs  for 
the  amount  of  damages  committed  on  that 
day.  The  decision  in  Griffin  v.  commission. 
110  La.  846,  34  South.  799,  is  in  point  The 
court  began  by  stating  that  which  has  appli- 
cation to  a  point  in  our  present  case,  wnlcn 
sustains  the  view  that  prescription  must  be 
properly  referred  to  the  merits.  But  pass- 
ing from  this,  the  court  in  the  cited  case 
held,  if  the  property  is  in  possession  of  plain- 
tiff (as  it  was  in  possession  of  plaintiff  in  the 
cited  case,  also  in  the  present  case),  that  he 
must  show  the  state  of  facts  which  takes 
the  question  out  of  prescription.  The  onus 
of  proof  is  with  the  plaintiff.  To  quote  from 
the  syllabus  of  the  cited  case : 

"If  damages  are  continuing  and  progressing, 
one  cannot  postpone  bringing  the  action  for 
some  time  after  the  year  and  then  sue  for  the 
whole  damages." 

The  decision  read  in  its  entirety,  has  di- 
rect application  to  the  present  case.  The 
courts  holds  also  in  the  cited  case  that  plain- 
tiff must  Justify  the  postponement  It  is 
for  the  plaintiff  to  prove  that  there  was  rea- 
son for  not  urging  prescription  at  the  time 
suit  was  brought  The  reason  urged  here 
was  that  plaintiff  was  not  aware  of  the  ex- 
tent of  the  damages  at  the  time.  But  this 
is  contradicted  by  the  decision  rendered  in 
the  129  La.  163,  55  South.  750,  case.  To 
dwell  upon  this  Melassanos  matter,  the  lease, 
having  been  canceled,  as  it  was,  leaves  scant 
ground  for  plaintiff  to  recover  damages  as 
pleaded.  It  is  in  point,  as  will  be  seen  in  a 
moment  to  state  the  consideration  for  can- 
celing the  deed.   It  reads  as  follows : 

"In  consideration  of  the  transfer  by  the  with- 
in lessee  (Melassanos)  to  the  lessor  (Miss 
Egan)  of  all  the  property  on  the  premises  leas- 
ed under  the  within  lease  on  reverse  hereof, 
and  of  the  transfer  of  possession  to  the  lessor 
of  said  premises,  it  is  hereby  agreed  that  the 
said  lease  be  canceled  and  annulled  and  the  un- 
expired and  unpaid  rent  notes  be  delivered  to 
lessee." 

This  transfer  was  dated,  as  before  stated. 
February  17,  1910. 

In  seeking  to  recover  damages  on  account 
of  the  Melassanos  lease,  plaintiff,  through 
counsel,  undertook  to  prove  by.  oral  testi- 
mony other  considerations  for  the  cancella- 
tion than  stated  in  the  written  transfer.  The 
court  did  not  permit  that  proof  to  be  made 
on  the  ground  that  it  was  a  written  trans- 
fer which  could  not  be  altered  or  added  to  or 
anything  taken  therefrom  by  verbal  testi- 
mony as  between  the  parties.  This  ruling 
resulted  In  preventing  the  plaintiff  from  go- 
ing behind  the  transfer  to  prove  damages, 
and  it  prevented  plaintiff  further  from  prov- 
ing other  consideration,  which  left  plaintiff 
without  sufficient  testimony  to  sustain  her 
action;  that  other  damages  had  been  com- 
mitted which  had  not  been  heretofore  allow- 
ed; and  that  as  to  damages  subsequent  to 
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the  cancellation,  the  allegation  did  not  ad- 
mit of  proof. 

In  the  second  place,  plaintiff  sought  to 
prove  the  condition  of  the  houses  at  the 
time  that  defendants  began  their  excavating 
work  preparatory  to  building  the  skyscrap- 
ing  edifice.  This  had  already  been  decided; 
damages  had  been  allowed,  as  we  mentioned 
above;  and  it  does  not  appear  that  it  was 
the  intention  to  prove  that,  since  the  suit,  the 
condition  of  the  houses  was  such  as  to  in- 
terfere with  renting  them.  It  follows  that 
plaintiff  has  no  good  ground  of  complaint. 
Damages  of  a  date  subsequent  to  the  can- 
cellation have  not  been  made  satisfactorily 
to  appear  either  by  allegation  or  by  testi- 
mony. 

The  default  of  the  tenants  in  matter  of 
paying  rents  and  the  loss  of  rents  was  the 
ground  not  proven.  It  seems  to  us  that  the 
cancellation  of  the  lease  put  an  end  to  the 
question  of  default  After  this  cancellation, 
Miss  Egan  leased  the  property  to  other  ten- 
ants and  collected  from  them  the  sum  of  $3,- 
827,  which  she  allows.  She  charges  for 
rental  on  the  canceled  lease  over  $8,000,  for 
which  she  asked  judgment  Unless  It  be 
shown  that  the  difference  in  this  rental  claim- 
ed was  due  to  subsequent  damages,  the 
■amount  cannot  be  allowed.  There  Is  no 
proof  that  after  the  lease  had  been  canceled, 
the  plaintiff  suffered  damages  on  account  of 
the  condition  of  the  houses.  There  Is  no  tes- 
timony to  prove  that  the  property  leased  for 
less  on  account  of  damages  to  plaintiff's 
building,  and  we  have  not  found  a  clear-cut 
allegation  upon  the  subject. 

Jones  v.  T.  &  P.  R.  R.  Co.,  125  La.  543,  51 
South.  582,  136  Am.  St  Rep.  339,  is  cited  by 
plaintiff  with  confidence.  The  value  of  a 
mule  was  the  cause  of  action  in  this  cited 
case.  The  prescription  of  one  year  was 
pleaded.  The  mule,  it  seems,  was  worthless 
after  it  had  been  wounded.  It  was  field  that 
the  time  from  which  prescription  ran  was 
the  date  that  the  mule  died,  as  previous  to 
that  time  he  had  no  value.  It  was  a  wound- 
ed mule  which  no  one  would  have  been  will- 
ing to  own.  The  death  was  an  event  subse- 
quent to  the  cause  of  death;  it  was  clearly 
proven  that  the  mule  died  from  the  injury 
received  in  an  accident  Different  from  the 
present  case,  in  which  an  amount  was  allow- 
ed for  damages  prior  to  the  injury. 

We  have  given  this  case  our  careful  at- 
tention. In  our  view  of  the  facts  and  of 
the  law,  we  are  constrained  to  hold  that 
there  were  no  continuous  torts  of  such  a 
nature  as  would  justify  us  in  assessing  dam- 


For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from 
is  affirmed  at  appellant's  costs. 

PROVOSTY,  J.,  being  absent  on  account 
of  illness,  took  no  part 
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No.  19,725. 

COMMERCIAL  GERMANIA  TRUST  &  SAV- 
INGS BANK  v.  JURGENS. 

(Supreme  Court  of  Louisiana.    Nov.  17,  1913. 
On  Rehearing,  March  16,  1914.) 

(Syllabu$  by  the  Court.) 

1.  Cobpobations  (f  90*)— Action  by  Receiv- 
er— Sufficiency  op  evidence. 

The  plaintiff  as  receiver  instituted  this  suit 
against  the  defendant,  who  was  president  of 
the  Southwestern  Lumber  Company,  to  hold  him 
liable  personally  for  the  mismanagement  of  the 
latter  company. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  245,  383-419 ;  Dec  Dig.  i  90.*] 

2.  Cobpobations  (8  229*)  —  Liability  on 
Stock  Subscription  —  Release  —  Subse- 
quent Creditors. 

Plaintiff  claimed  $25,000  for  250  shares  of 
capital  stock  (worth  par  $100  a  share)  sub- 
scribed for  by  defendant  and  not  paid. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |  870 ;  Dec.  Dig.  §  229.*] 

3.  Cobpobations  (|  90*)— Action  by  Receiv- 
es—Sufficiency  of  Evidence. 

Plaintiff  claimed  $8,000  for  80  other  shares 
not  paid  for. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  245,  383-410;  Dec.  Dig.  8  90.*] 

4.  Corporations  (§§  90,  229*)— Liability  on 
Stock  Subscription  —  Release  —  Subse- 
quent Creditors. 

(a)  As  to  the  first,  although  defendant  had,  it 
was  alleged,  assumed  to  pay  for  these  shares,  he 
was  released  from  payment  of  these  shares  be- 
fore the  Southwestern  Company  began  opera- 
tions and  before  it  had  incurred  debts.  Credi- 
tors subsequent  to  the  release  of  a  shareholder— 
a  release  fairly  made— have  no  right  or  claim 
against  the  released  shareholder. 

(b)  As  to  the  second,  defendant  paid  for  70 
shares  and  remained  indebted  for  10  shares. 

fEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  245,  383-419,  876;  Dec.  Dig. 
88  90,  229.*] 

5.  Cobpobations  (8  545*)— Action  by  Re- 
ceives—Sufficiency  of  Evidence. 

The  charge  of  undue  preference  obtained  by 
defendant  over  the  funds  applied  to  bis  benefit  is 
not  sufficiently  sustained  to  justify  this  court  in 
reversing  the  judgment 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  88  2170-2175;  Dec.  Dig.  8  545.*] 

6.  Corporations  (8  545*)— Action  by  Re- 
ceiver—Sufficiency  of  Evidence. 

Three  notes  specially  referred  to  were  col- 
lected by  defendant  and  the  amount  paid  to 
creditors  of  the  Southwestern  Company. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2170-2175 ;  Dec  Dig.  §  545.*] 

7.  Cobpobations  (8  310*)— Insolvency— Ac- 
tion by  Receives— Liability  of  Offices— 
Mismanagement. 

The  company  made  an  unfortunate  sale,  for 
which  plaintiff  seeks  to  hold  the  defendant  The 
cash  part  of  the  price  collected  went  into  the 
treasury  of  the  company.  The  remainder  (un- 
collected) is  not  a  claim  for  which  the  defendant 
should  be  held  liable. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1352-1362;  Dec  Dig.  8  310.*] 

8.  COBPOBATIONB  (8  310*)— INSOLVENCY— AC- 
TION by  Receiver— Liability  of  Officer— 
Mismanagement. 

The  same  is  true  of  other  items.  While  the 
management  was  unfortunate,  it  does  not  ap- 
pear by  the  evidence  that  defendant  took  advan- 
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tage  of  creditors  to  benefit  himself  personally, 
although,  as  is  frequently  the  case  in  managing 
corporations  with  funds  too  limited-,  there  was  a 
deal  of  scrambling  done  to  meet  financial  emer- 
gencies. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §$  1362-1362;  Dec  Dig.  5  810.«] 

Monroe,  J.,  dissenting  on  rehearing. 

Appeal  from  Civil  District  Court,  Pariah 
of  Orleans;  George  H.  Theard,  Judge. 

Action  by  the  Commercial  German  la  Trust 
&  Savings  Bank,  receiver,  against  George  J. 
Jurgens.  From  Judgment  for  defendant, 
plaintiff  appeals.   Amended  and  affirmed. 

Merrick,  Lewis,  Genaler  &  Schwars  and 
Howe,  Fenner,  Spencer  &  Cocke,  all  of  New 
Orleans  (Esmond  Phelps,  of  New  Orleans,  of 
counsel),  for  appellant  McCloskey  &  Bene- 
dict and  Carroll,  Henderson  &  Carroll,  all  of 
New  Orleans,  for  appellee. 

BREAUX,  C.  J.  Plaintiff  (receiver  of  the 
Southwestern  Lumber  &  Exporting  Company 
referred  to  hereafter  for  brevity  as  the 
"Southwestern  Company")  sued  defendant 
for  a  judgment  in  a  sum  of  $68,994.  Plain- 
tiff alleged  five  different  counts  In  its  peti- 
tion: First  That  defendant  subscribed  to 
80  shares  of  the  capital  stock,  the  face  val- 
ue of  which  was  $100,  amounting  to  $8,000, 
for  which  he  never  paid.  Second.  That  he 
assumed  the  payment  of  250  shares  of  the 
capital  stock  of  the  Southwestern  Compa- 
ny, due  by  Howard  Newcomb,  amounting  to 
$25,000.  Third.  That  he  obtained  undue  pref- 
erence. The  Southwestern  Company  was  in- 
solvent That  he,  none  the  less,  paid  himself 
from  the  company's  assets.  The  claim  thus 
collected  amounted  to  $12,481.  It  is  charged 
that  the  defendant  enriched  himself  at  the 
expense  of  the  insolvent  company  to  that 
amount  That  he  also  appropriated  three 
promissory  notes  on  which  he  collected  over 
$9,000.  Fourth.  The  next  item  claimed  by 
plaintiff  amounts  to  $10,000,  consisting  of  two 
drafts  drawn  by  Howard  Newcomb,  the  pay- 
ment of  whose  shares  the  defendant  has  as- 
sumed. Plaintiff  in  this  connection  charged 
that  Newcomb  was  insolvent  to  the  knowl- 
edge of  Jurgens,  the  defendant  who  was  the 
president  of  the  Southwestern  Company; 
that  for  the  purpose  of  concealing  and  tak- 
ing undue  advantage,  he  had  lumber  at  Port 
Arthur,  valued  at  $23,513,  belonging  to  the 
Southwestern  Company,  placed  in  the  name 
of  Newcomb,  who  shipped  it  to  Europe;  that 
these  drafts  were  drawn  by  Newcomb  against 
the  purchaser  of  the  lumber  and  were  hand- 
ed over  to  defendant  Plaintiff  charges  that 
Newcomb  sold  lands  and  other  property  to 
the  Southwestern  Company  in  payment  of 
his  subscription  to  shares  in  the  company; 
that  the  company  had  accepted  this  property 
in  lieu  of  cash,  aggregating  In  value  the  sum 
of  $25,000;  that  the  company  returned  this 
property  to  Newcomb,  and  Jurgens,  the  de- 
fendant, in  place  of  Newcomb,  became  the 


holder  of  these  shares,  amounting  to  $25,000, 
as  before  mentioned. 

Defendant  sought  to  meet  plaintiff's  de- 
mand by  filing  an  exception  to  the  capacity 
of  the  receiver  to  prosecute  the  suit  The  ex- 
ception having  been  overruled,  he  filed  an 
answer  of  general  denial  and  averred  that  In 
the  conduct  of  the  business  of  the  Southwest- 
ern Company  he  acted  in  perfect  good  faith 
and  endeavored  by  all  the  means  in  his  pow- 
er to  assist  the  corporation  in  the  faithful 
performance  of  Its  obligations.  Subsequent- 
ly, defendant  filed  a  supplemental  answer,  In 
which  he  admitted  that  he  had  subscribed  to 
$8,000  worth  of  the  capital  stock  of  the 
Southwestern  Company,  but  averred  that  he 
paid  for  these  shares.  He,  In  substance,  al- 
leged that  he  had  assumed  $25,000  worth  of 
stock  subscribed  to  by  Newcomb,  but  alleged 
that  he  had  been  released  by  a  resolution  of 
the  company  and  by  all  the  stockholders  on 
January  2,  1906.  Prior  to  the  asserted  as- 
sumption by  Mr.  Jurgens  of  the  250  shares 
of  the  Newcomb  shares  of  stock,  Newcomb, 
in  accordance  with  agreement  had  transfer- 
red property  to  the  Southwestern  Land  Com- 
pany. Subsequently  the  company  returned 
his  property  to  Newcomb  for  the  reason  that 
the  company  did  not  want  other  than  cash 
In  payment  of  the  shares.  It  was  after  the 
return  of  this  property  that  Jurgens  appears 
as  the  asserted  purchaser  or  assignor  of  the 
Newcomb  shares.  These  shares  were  never 
paid  by  the  company,  although  they  were 
applied  to  as  shares  In  commerce.  He  al- 
so admitted  that  he  had  applied  the  proceeds 
of  three  notes  collected  from  a  debtor  of  the 
Southwestern  Company  to  the  payment  of 
debts  of  the  company  of  which  he  was  lia- 
ble as  lndorser.  He  denied  that  he  had  any 
knowledge  of  the  Insolvency  of  the  company, 
that  the  sum  of  $2,496.31  was  received  by 
him,  but  averred  that  it  was  received  by  the 
receiver  of  the  Southwestern  Company.  In 
regard  to  the  fourth  count  defendant  alleged 
that  the  Southwestern  Company  received  the 
sum  of  $10,000  from  Howard  Newcomb  (this 
was  lumber  sold  by  Southwestern  Company 
to  Newcomb,  for  which  the  latter  only  paid  a 
part),  but  that  he  never  received  the  amount 
and  is  in  no  manner  accountable-  therefor. 
He  adds  that  the  sale  to  Newcomb,  before  al- 
leged, was  made  in  good  faith  and  without 
suspicion  on  his  part  of  Newcomb's  insol- 
vency. He  pleaded  the  prescription  of  one 
year,  citing  article  1994  of  the  Civil  Code. 

During  the  trial  which  followed  in  the 
district  court  plaintiff  abandoned  all  claim 
to  the  item  of  $2,496.31,  the  cash  alleged  to 
have  been  paid  by  a  debtor  of  the  South- 
western Company  to  Jurgens  and  applied  to 
a  claim  of  his  own.  It  also  appears  that 
plaintiff  abandoned  the  item  of  $13,513,  the 
uncollected  part  of  the  purchase  price  of  the 
lumber  sold  to  Newcomb.  We  will  refer  to 
this  amount  again  later. 
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The  exception  mentioned  above  In  our  re- 
cital of  the  issues  presents  no  question  for 
decision,  save  that  It  was  properly  overruled ; 
nothing  further  will  be  stated. 

The  facts  as  relates  to  the  first  ground 
urged  by  plaintiff  are  that  defendant  was 
a  subscriber  to  80  shares  of  stock,  for  which 
defendant  has  paid. 

The  plaintiff  in  this  connection  urged  that 
defendant  had  paid  for  only  60  shares,  and, 
not  having  paid  for  80  shares,  that  he  was 
indebted  for  the  difference,  to  wit,  12,000.  It 
Is  true  that  at  first  the  defendant  stated 
that  he  had  paid  for  60  shares,  but  subse- 
quently he  explained  that  he  had  bought  and 
paid  for  80  shares.  We  will  take  up  this 
question  later. 

[2, 4]  We  take  up  for  decision  the  second 
ground  stated  above,  viz.,  that  defendant  had 
bound  himself  to  pay  for  250  shares  which 
Howard  Newcomb  had  bought  and  in  pay* 
ment  of  which  he  had  delivered  property, 
which  was  subsequently  returned  to  him 
by  the  company,  as  before  stated.  We  are 
Informed  that  subsequently  the  Southwest- 
ern Company,  not  desiring  to  accept  this 
property  in  satisfaction  of  the  shares  of 
Newcomb,  returned  the  property  to  him,  and 
that  the  defendant  Jurgens  bound  himself 
to  pay  $25,000,  face  value  of  these  shares. 
The  charge  of  plaintiff  Is  that  defendant 
obtained  an  unfair  preference  and  did  not 
pay  this  amount,  although  bound  for  its 
payment 

It  is  in  place  to  state  that  the  Southwest- 
ern Company  was  Incorporated  in  1905  with 
a  capital  stock  of  $50,000,  represented  by 
500  shares,  par  value  of  $100  each,  to  be  paid 
cash  within  30  days  after  subscription,  and 
that  the  corporation  was  to  commence  busi- 
ness as  soon  as  its  entire  stock  would  be 
subscribed,  and  that  stockholders  were  bound 
not  to  sell  their  shares  without  first  offering 
them  for  sale  to  the  company.  The  original 
subscribers  were  George  Jurgens,  80  shares; 
W.  Schaffer  ft  Co.,  per  Jurgens,  149  shares ; 
Abraham  Baden,  per  Jurgens,  1  share ;  Fran- 
cis Martin,  10  shares ;  Howard  Newcomb,  250 
shares ;  Fred  Muller,  10  shares. 

This  charter  was  recorded  in  the  office 
of  the  Secretary  of  State  in  January,  1906. 

We  are  Informed  that  Newcomb,  on  Jan- 
uary 12,  1906,  offered  his  stock  to  the  com- 
pany, and  that  on  January  12th  of  the  same 
year  Newcomb  transferred  his  subscription 
to  Jurgens,  the  defendant  and  on  the  same 
day,  at  a  meeting  of  the  board  of  directors, 
the  following  resolution  was  adopted: 

"The  president  and  secretary  are  hereby  au- 
thorized to  grant  Mr.  F.  Howard  Newcomb  a 
full  release  from  any  and  all  liability  resulting 
from  his  subscription  of  two  hundred  fifty-one 
shares  of  the  stock,  having  been  assumed  by 
Mr.  Jurgens." 

The  minutes  of  the  meeting  were  signed 
by  Mr.  Jurgens. 

The  charter  having  been  passed  on  Novem- 
ber 23d,  the  subscription  should  have  been 
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paid  In  cash  by  December  23d.  The  sub- 
scriptions were  not  paid  at  time  fixed  for 
their  payment  On  January  12th,  the  fol- 
lowing resolution  was  passed : 

"Resolved  that  article  3  of  the  charter  would 
be  amended  to  read  as  follows:  The  capital 
stock  of  this  company  is  hereby  fixed  at  the  sum 
of  fifty-thousand  dollars,  divided  into  and  rep- 
resented by  five  hundred  shares  of  one  hundred 
dollars  each.  This  corporation  shall  commence 
business  as  soon  as  twenty-five  thousand  dollars 
of  the  stock  is  subscribed  and  paid,  and  that 
twenty-five  thousand  dollars  of  stock  shall  be 
held  in  the  treasury  to  be  disposed  of  to  others 
in  the  future  as  the  board  of  directors  may  de- 
cide." 

Jurgens,  the  defendant  pleads  In  his  de- 
fense that  he  did  not  actually  assume  the 
subscriptions  made  F.  E.  Howard  Newcomb 
for  two  hundred  fifty  shares  of  the  capital 
stock  of  the  Southwestern  Lumber  Com- 
pany, and  that  he  is  therefore  not  liable 
for-  the  $25,000  claimed  by  plaintiff.  His  con- 
tention further  Is  that  if  he  be  held  to  hare 
assumed  the  $25,000  worth  of  stock  sub- 
scribed originally  by  Newcomb,  he  has  been 
released  from  all  liability  by  a  resolution 
passed  on  January  6,  1906,  by  all  of  the 
stockholders,  and  that  at  the  time  of  this 
release  the  corporation  owed  no  debts. 

There  were  other  resolutions  passed  which 
defendant  claims  also  released  him  from  the 
payment  of  this  amount  of  $25,000. 

[1]  In  the  first  place,  Jurgens  claims: 
That  the  stock  never  was  issued;  besides, 
that  the  company  reorganized  on  such  a  basis 
as  rendered  it  impossible  for  him  to  own 
the  250  shares.  That  the  charter  of  the  cor- 
poration was  amended.  The  working  capital 
of  the  corporation  was  reduced  to  $25,000 
and  $25,000  were  set  aside  in  its  treasury 
not  to  be  used  as  capital  stock.  That  it  was 
after  this  amendment  had  been  made  and 
the  stock  disposed  of  as  before  mentioned 
that  the  company  commenced  active  opera- 
tions and  incurred  debts.  Up  to  that  time 
it  was  not  indebted  at  all. 

The  defendant  Jurgens,  could  not  very 
well  be  considered  as  owning  these  250  shares 
after  the  organization  of  the  company  un- 
der the  amendment  as  above  stated.  He 
was  not  considered  at  all  liable  for  the 
amount;  not  mentioned  at  all  as  holder  of 
that  stock.  His  name  does  not  appear  in 
the  books  or  in  the  minutes  as  a  shareholder 
for  this  amount 

The  plaintiff  through  his  learned  coun- 
sel, argues  that  the  amendment  of  the  char- 
ter had  no  binding  effect  because  It  never 
was  recorded  In  the  office  of  the  Secretary 
of  State. 

It  is  true  that  it  never  was  recorded,  but 
all  of  the  other  formalities  were  complied 
with. 

The  Legislature,  after  the  date  of  the 
amendments  In  question,  adopted  curative 
acts  that  completely  cure  the  want  of  regis- 
try and  of  the  recording  of  these  amend- 
ments In  the  office  of  the  Secretary  of  State. 
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Besides,  these  amendments  were  passed  be- 
fore a  notary,  and  the  law  does  not  set 
forth  any  necessity  of  recording  the  amend- 
ments of  a  charter,  although  it  is  doubtless 
advisable  to  record  the  amendments  of  the 
act  of  incorporation ;  still  the  irregularity  is 
cured  by  the  curative  acts  before  mentioned. 
The  complaining  creditors  were  not  creditors 
at  the  date  of  the  amendment,  and  therefore 
have  no  standing  in  court 

Heretofore  this  court  has  decided  that 
creditors  with  claims  subsequent  to  the  date 
of  the  charter  do  not  have  good  ground  to 
complain  of  these  irregularities. 

The  article  of  the  Civil  Code,  1993,  is  di- 
rect upon  that  point   Also,  the  decisions. 

See  Hepburn  v.  Commissioners,  4  La.  Ann. 
87,  affirmed  in  Palfrey  v.  Pauling,  7  La..  Ann. 

366.  In  the  latter  decision,  the  court  said 
that  a  solvent  corporation  can  by  a  vote  of 
its  stockholders  cancel  stock  subscribed  but 
not  paid  for,  and  if  there  was  nothing  done 
in  bad  faith  a  subsequent  creditor  was  not 
prejudiced  and  would  not  be  heard  to  com- 
plain. 

In  other  Jurisdictions,  similar  views  have 
been  expressed.    Gade  v.  Perkins,  166  111. 

367,  46  N.  E.  286;  In  re  State  Insurance  Co. 
(C.  C.)  14  Fed.  28;  Cook  on  Stockholders,  8 
290,  p.  299;  Helliwell  on  Stock  &  Stockhold- 
ers, p.  144;  26  Am.  &  Eng.  Ency.  of  Law, 
1011.  Also,  10  Cyc.  467 ;  Thompson  on  Cor- 
porations, vol.  1,  §  795,  bottom  of  page,  and 
volume  4,  §  3676,  pars.  103,  104,  p.  252. 

[3]  We  cite  for  decision  the  question  of  the 
80  shares. 

Plaintiff  in  the  next  place  claims  that  de- 
fendant subscribed  to  80  shares  of  the  capi- 
tal stock  of  the  Southwestern  Company,  for 
which  he  never  paid. 

We  can  only  say  that  only  70  shares  were 
paid  for. 

Defendant  Jurgens,  said  as  a  witness  that 
he  thought  he  had  subscribed  for  60  shares, 
and  subsequently  he  changed  his  mind  and 
said  that  80  was  the  number.  It  remains 
that  he  only  paid  for  70  shares,  and  that  as 
we  read  the  evidence  he  still  owes  10  shares 
(11,000). 

Muller,  secretary  and  treasurer,  testified 
that  defendant  paid  his  10  shares  for  him. 
The  receipt  was  given  by  Muller  to  Jurgens 
for  18,000,  representing  subscription  of  70 
shares ;  George  Jurgens,  $7,000  worth ;  Fred 
Muller,  $1,000.  This  receipt  is  signed  by 
Muller,  secretary  and  treasurer. 

This  agrees  with  the  list  of  subscribers, 
and  the  amount  of  the  respective  subscrip- 
tions. 

The  payment  of  Muller's  subscription  was 
made  in  accordance  with  an  understanding 
between  the  secretary  and  the  defendant  It 
follows  that  the  defendant  is  Indebted  on 
this  item  in  the  sum  of  61.000.  The  other 
items,  we  understand,  are  not  insisted  upon. 
They  are  one  Item  of  $249.31,  cash  alleged 
to  have  been  paid  by  Schut  and  Klehn  to 
Jurgens;  and  another  for  $13,513  uncollected 


amount  of  lumber  sold,  it  was  mentioned,  to 
which  we  said  above  we  would  again  refer. 

As  to  this  item,  we  find  in  plaintiff's  brief, 
relative  to  the  claim,  it  alleges,  during  the 
trial  thereof,  plaintiff  abandoned  any  claim 
to  the  item  of  $2,496.31,  the  cash  alleged  to 
have  been  paid  by  Schut  and  Klehn  to  Jur- 
gens and  applied  by  him  in  preferring  him- 
self.  There  is  no  question  about  this  item. 

Plaintiff  also  abandoned  its  claim  for  the 
item  of  $13,513,  uncollected  part  of  the  pur- 
chase price  of  the  lumber  sold  to  Newcomb. 
We  have  noted  the  admission  about  the 
amount  Besides,  the  evidence  does  not  show 
that  defendant  is  indebted  for  this  amount 

We  have  none  the  less  carefully  consider- 
ed the  facts  connected  with  this  last  Item 
and  have  arrived  at  the  conclusion,  before 
expressed,  that  plaintiff  has  no  ground  of 
complaint 

[6-1]  This  company  was  toward  the  end, 
prior  to  its  failure,  in  a  shaky  condition 
financially.  Its  papers  were  not  accepted  by 
the  banks  unless  guaranteed  by  defendant 
Jurgens,  or  Francis  Martin,  both  considered 
reliable  capitalists.  Jurgens,  the  latter,  was 
indorser  for  outstanding  demand  notes  of  the 
Southwestern  Company  for  large  amounts. 

The  Schut  and  Klehn  notes  before  mention- 
ed had  been  forwarded  to  this  place  and 
received.  Jurgens  says  that  for  convenience 
sake  he  proposed  to  the  Southwestern  Com- 
pany to  discount  the  Schut  and  Klehn  notes 
in  the  Metropolitan  Bank  and  handed  the 
proceeds  of  the  discount  to  the  company. 
We  have  no  reason  to  Infer  that  this  state- 
ment is  not  true. 

Theve  is  conflict  of  testimony  as  to  wheth- 
er the  company  was  known  at  the  time  to  be 
solvent  or  insolvent  It  was  doing  business 
and  seeking  to  maintain  itself.  The  manage- 
ment the  evidence  shows,  was  not  remark- 
able. StlH,  it  was  not  proven  that  the  pay- 
ments were  anticipated.  The  company 
sought  to  relieve  itself  from  its  indebtedness. 
It  was  the  misfortune  of  the  company  that 
it  did  not  have  sufficient  confidence  to  ob- 
tain loans  on  lbs  own  account  It  is  unfortu- 
nate that  corporations  limited  are  frequent- 
ly obliged  to  resort  to  the  indorsement  of 
their  most  solvent  members  to  obtain  loans. 
None  the  less,  the  business  does  not  show 
that  the  defendant  resorted  to  fraud  and 
that  the  company  acted  otherwise  than  com- 
panies will  act  when  creditors  are  about 

Another  item  is  $23,513,  an  alleged  loss 
which  plaintiff  seeks  to  fasten  on  the  defend- 
ant It  is  not  denied  that  a  considerable 
part  of  the  amount  was  not  collected.  The 
lumber  was  sold,  and  the  buyer  failed  to 
pay  under  circumstances  which  may  show 
carelessness  of  the  company,  but  not  a  wrong 
for  which  the  defendant  can  be  held.  Ten 
thousand  dollars  of  the  amount  were  not  Il- 
legally appropriated  to  defendant's  personal 
account  The  testimony  is  that  this  amount 
went  Into  the  treasury  of  the  company.  For 
that  amount  also,  with  the  evidence  before 
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us,  we  do  not  see  our  way  to  hold  defendant 
accountable. 

In  the  next  place,  in  another  allegation, 
plaintiff  seeks  to  arraign  all  of  the  misman- 
agement of  the  company.  The  charge  Is  not 
groundless,  but  It  was  not  made  evident 
that  the  defendant,  who  It  seems  Is  a  success- 
ful business  man  otherwise,  is  to  be  held  lia- 
ble. He  alone  cannot  be  selected  as  a  car- 
rier of  coaL 

As  relates  to  the  12  months'  prescription 
pleaded: 

We  are  not  of  opinion  that  it  is  actually 
necessary  in  this  instance  to  protect  defend- 
ant and  the  corporation. 

It  does  seem  that  the  contract  entered  into 
and  the  liabilities  paid  over  one  year  prior 
to  the  date  of  suit  cannot  be  successfully 
questioned,  because  such  payments  are  ir- 
revocable at  the  instance  of  creditors  after 
12  months  have  passed  from  their  date  with- 
out question. 

We  have  followed  this  record  in  the  differ- 
ent issues.  The  Judge  of  the  district  court 
rejected  the  demand  entirely.  We  agree  with 
him  except  as  to  one  item. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  is 
amended  by  condemning  the  defendant  to 
pay  $1,000  to  plaintiff  with  5  per  cent  inter- 
est from.  Judicial  demand,  and  that  as  amend- 
ed the  Judgment  is  affirmed;  appellee  to  pay 
the  costs  of  all  courts. 

On  Rehearing. 

LAND,  J.  In  plaintiff's  brief  on  applica- 
tion for  a  rehearing  appears  the  following 
statement: 

"On  January  12,  1906,  Newcomb  transferred 
his  subscription  to  the  defendant,  Jurgens,  and, 
at  a  meeting  of  the  board  of  directors  on  that 
date,  Mr.  Jurgens  presiding,  it  was  resolved: 

"  *That  the  president  and  secretary  are  hereby 
authorized  to  grant  to  Mr.  F.  E.  Howard  New- 
comb  a  full  release  from  any  and  all  liability 
arising  out  of  his  subscription  to  251  shares  of 
stock,  having  been  assumed  by  Mr.  Jurgens.' 

"On  the  same  date  there  was  held  a  meeting 
of  the  stockholders  of  the  corporation  at  which 
Mr.  Jurgens  appeared  as  the  owner  of  320 
shares,  voted  the  same  and  signed  the  minutes. 

"At  this  meeting  of  stockholders  the  follow- 
ing resolution  was  adopted: 

B  'Resolved,  that  article  3  of  the  charter 
would  be  amended  to  read  as  follows: 

"  The  capital  stock  of  this  company  is  hereby 
fixed  at  the  sum  of  fifty  thousand  dollars,  divid- 
ed into  and  represented  by  five  hundred  shares 
of  one  hundred  dollars  each.  This  corporation 
shall  commence  business  as  soon  as  twenty-five 
thousand  dollars  of  stock  is  subscribed  and  paid 
for,  and  that  twenty-five  thousand  dollars  of 
stock  shall  be  held  in  the  treasury  to  be  dis- 
posed of  to  others  in  the  future  as  the  board  of 
directors  may  decide.' 

"This  resolution  was  embodied  in  a  notarial 
act,  was  recorded  in  the  mortgage  office,  and 
was  published  in  the  Daily  States  on  the  22d 
and  29th  of  January,  and  on  the  5th,  11th,  and 
21st  of  February,  1906." 

The  main  contention  of  the  plaintiff  is  that 
said  amendment  of  the  charter  operated  a 
redaction  of  the  capital  stock  of  the  corpo- 
ration, and  was  not  adopted  and  no  certifi- 


cate of  the  proceedings  was  filed  in  the  of- 
fice of  the  Secretary  of  State,  as  required 
by  the  provisions  of  Act  No.  149  of  1898. 
Section  3  of  said  act  provides  that  the  cer- 
tificate shall  contain,  among  other  things: 

."The  amount  of  the  capital  stock  of  the  cor- 
poration at  the  time  said  vote  was  taken  and 
the  number  of  holders  thereof,  the  amount  and 
the  number  of  shares  to  which  it  was  proposed 
to  and  agreed  to  be  increased  or  decreased,  the 
amount  and  number  of  shares  whose  holders 
have  voted  against  said  change,  *  *  •  and 
the  whole  amount  of  the  debts  and  liabilities  of 
said  corporation." 

This  language  clearly  points  to  a  corpora- 
tion duly  organized  and  engaged  In  business. 
It  does  not  refer  to  an  inchoate  corporation 
in  process  of  formation.  In  the  case  before 
us  all  the  stock  subscribers  were  present  at 
the  meeting  and  voted  in  favor  of  the  reso- 
lution. The  proposed  amendment  of  Janu- 
ary 12,  1906,  did  not  purport  to  increase  or 
decrease  the  capital  stock  of  the  corporation. 
Where  all  the  shares  have  been  subscribed, 
the  reduction  contemplated  by  the  statute 
operates  on  all  the  shares,  by  reducing  them 
proportionally.  In  the  case  at  bar,  as  a  mat- 
ter of  fact,  there  was  no  such  reduction 
made. 

Plaintiff  alleged  in  his  petition  that  New- 
Comb  "transferred  and  assigned  to  said 
George  Jurgens  all  of  his  right,  title,  and  in- 
terest in  and  to  the  subscription  to  250 
shares  of,  stock,  which  assignment  was  ac- 
cepted by  said  Jurgens  and  said  company, 
and  said  Jurgens  thereby  became  indebted 
on  account  thereof  to  said  company  in  the 
sum  of  $25,000."  In  other  words,  plaintiff 
alleged  that  Newcomb  transferred  his  stock 
subscription  to  Jurgens,  who  thereupon  as- 
sumed Newcomb's  obligations  to  the  com- 
pany, and  prayed  for  judgment  against  Jur- 
gens for  $25,000,  as  the  transferee  of  New- 
comb's  subscription.  The  contention  that  the 
shares  of  stock  were  reduced  to  the  extent 
of  50  per  cent,  by  the  amendment  of  Janu- 
ary 12, 1906,  is  refuted  by  the  allegations  and 
prayer  of  plaintiff's  petition.  As  shown  by 
the  evidence,  Jurgens  took  over  and  held 
this  stock,  voted  it  at  the  stockholders'  meet- 
ing, and  that  after  the  amendment  was  adopt- 
ed the  same  stock  was  converted  into  treas- 
ury stock.  Jurgens  was  never  charged  on 
the  books  with  the  Newcomb  stock,  and  the 
treasury  stock  was  sold  in  part,  by  the  cor- 
poration. 

On  January  12,  1906,  the  defendant  com- 
pany was  not  a  going  concern,  and  had  not 
even  commenced  business,  because  all  of  the 
capital  stock  had  not  been  paid  in  cash  as 
required  by  the  original  charter. 

The  amendment  of  said  date  provides  that 
the  corporation  should  begin  business  when 
$25,000  should  be  subscribed  and  paid  for, 
and  that  the  other  $25,000  should  be  held 
in  the  treasury  to  be  disposed  of  in  the  fu- 
ture as  the  board  of  directors  might  deter- 
mine. This  amendment  was  advertised  and 
recorded  in  the  mortgage  book  of  the  parish 
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of  Orleans  as  required  by  law,  and  was  read 
Into  the  original  charter.  The  company  had 
no  creditors  at  the  time,  and  the  amendment 
gave  notice  to  future  creditors  that  the  capi- 
tal stock  consisted  of  $25,000,  subscribed  and 
paid  in,  and  $25,000  of  treasury  stock. 

As,  outside  of  the  Newcomb  stock,  $36,000 
of  stock  was  paid  in,  to  hold  Jurgens  for 
$25,000  would  raise  the  total  capital  stock 
to  $61,000,  or  $11,000  over  the  authorized 
capital.  This  is  a  legal  impossibility.  By 
consent  of  all  the  shareholders,  one  of  them 
may  sell  or  transfer  his  shares  as  in  case  of 
other  property,  or  withdraw  from  the  con- 
tract  See  2  Thompson,  H  1515,  1516. 

We  conclude  that  the  plaintiff,  who  con- 
tracted with  the  corporation,  after  the 
amendment  was  duly  recorded  and  advertis- 
ed, has  no  Just  reason  to  complain  of  the 
transaction  in  question.  To  condemn  the  de- 
fendant, on  the  evidence  before  us,  it  seems 
to  us,  would  be  against  equity  and  good  con- 
science. 

It  is  therefore  ordered  that  our  former  de- 
cree herein  be  reinstated  and  made  the  judg- 
ment of  the  court. 

MONROE,  J.,  dissents. 


084  La.) 

No.  20,078. 

MILLER  v.  GALLIA  et  al. 

(Supreme  Court  of  Louisiana.    Feb.  16,  1914. 
On  Application  for  Rehearing,  March  16, 
1914.) 

(Syllabus  by  the  Court.) 

Executors  and  Administrators  (8  500*)— 
Compensation  of  Executob— • Amount. 
Where  the  executor  of  an  estate  so  mis- 
manages its  funds  that  the  court  administering 
the  estate  orders  a  judicial  sequestration  of 
the  succession,  which  is  thereafter  administer- 
ed by  the  civil  sheriff,  the  testamentary  execu- 
tor will  not  be  allowed  commissions  on  the 
amount  of  the  inventoried  value  of  the  succes- 
sion, but  only  on  the  amount  actually  admin- 
istered by  him. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  89  2131-2139; 
Dec.  Dig.  8  500.'] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Porter  Parker,  Judge. 

Action  by  Mrs.  Josephine  Miller,  testa- 
mentary executrix  against  Stanlslava  Gal- 
lia, widow  of  Miho  Bianki,  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Amended  and  affirmed,  and  further  amended 
on  rehearing,  and  rehearing  denied. 

See,  also,  180  La.  867,  58  South.  691. 

James  Legendre,  of  New  Orleans,  for  ap- 
pellants. J.  B.  Rosser,  Jr.,  of  New  Orleans, 
for  appellee. 

BREAUX,  C.  J.  This  is  a  suit  on  the  part 
of  Mrs.  Josephine  Miller,  wife  of  Nicholas 
Miller,  authorized  by  her  husband.  Mrs. 
Miller  is  the  testamentary  executrix  of  the 


estate  of  Wandill  Miller  and  his  universal 
legatee  for  the  commission  earned,  she  al- 
leged, by  Wandill  Miller,  deceased  testamen- 
tary executor,  of  the  estate  of  Bvo  Gain* 
(sometimes  called  George  Gall),  whose  suc- 
cession consisted  of  assets  valued  at  $80,000. 

The  Inventory  of  the  succession  of  Ero 
Gallia,  we  are  Informed,  was  made  at  the 
instance  of  Wandill  Miller,  executor. 

The  commission  claimed  by  Mrs.  Josephine 
Miller  amounts  to  $2,023.73. 

Plaintiff,  as  the  legal  representative  and 
heir  of  the  succession  of  Wandill  Miller, 
claims  the  amount  before  mentioned  from 
the  heirs  of  Evo  Gallia. 

Plaintiff  in  her  petition  relates  at  some 
length  the  different  legal  steps  taken  In  the 
settlement  of  the  succession  and  refers  to 
them  as  showing  the  nature  of  the  alleged 
useful  services  rendered  by  the  executor, 
whose  commission  she  claims.  She  refers  to 
the  different  judgments  rendered  at  different 
times  and  to  orders  from  the  court  in  the 
issuing  of  which  the  executor's  name  was 
connected.  She  mentions  specially  that  the 
heirs  have  accepted  the  estate  and  that  they 
went  Into  possession  of  all  the  assets  except 
an  amount  which  was  retained  in  the  de- 
pository of  the  court  for  the  payment  of  all 
debts  of  the  estate. 

The  defendant  heirs  are  represented  by 
Stljepo  Deslno,  residing  in  the  parish  of  Or- 
leans. 

The  contention  of  the  heirs  In  defense  was 
that  the  executor  was  not  entitled  to  the 
commission  because  of  his  unfaithfulness  in 
the  discharge  of  his  functions  as  executor; 
that  it  impelled  the  judge  to  appoint  the 
sheriff  as  judicial  sequestrator  of  the  Gallia 
estate;  that  the  sheriff  and  not  the  executor 
collected  the  debts  due  and  delivered  the  re- 
mainder to  the  heirs. 

The  appointment  made  by  the  court  reads 
as  follows: 

"That  the  civil  sheriff  of  the  parish  of  Or- 
leans take  into  his  hands  and  charge  the  cuat««dy 
of  the  assets  of  this  estate  including  moneys  in 
bank  and  retain  same  subject  to  the  further  or- 
ders of  the  court." 

The  specific  charges  of  the  defendant  heirs 
are  that  the  executor  drew  bank  funds  of 
the  estate  to  the  amount  of  $2,825  without 
authority  from  the  court.  That  he  (the 
executor)  loaned  part  of  this  amount  thus 
drawn  without  the  sanction  from  the  court ; 
that  he  did  not  exercise  diligence  to  collect 
the  notes  amounting  to  $52,171 ;  that  he  only 
collected  two  notes,  amounting  to  $5,700. 
Neither  did  he  collect  the  reni,  and  took  no 
steps  to  pay  the  creditors,  and  that  proceed- 
ings had  to  be  taken  to  compel  him  to  file  an 
account  That  if  the  court  does  not  sustain 
the  charges  above  stated,  and  determines  to 
allow  compensation,  it  should  be  allowed 
only  on  the  property  he  actually  administer- 
ed, to  wit,  the  two  notes  collected  by  him. 
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The  district  court  rendered  Judgment  al- 
lowing the  executor  hie  commission. 

Plaintiff  represented  that  there  was  Illegal- 
ity in  transferring  the  case  from  division  A 
to  division  D. 

The  question  was  heretofore  considered 
and  correctly  the  decision  of  the  remaining 
Issues  was  left  to  division  D  of  the  dis- 
trict court.  The  ruling  became  final  and 
there  remains  no  question  for  decision  upon 
that  score. 

The  appeal  is  properly  before  us  and  no 
good  reason  suggests  Itself  to  set  aside  the 
judgment  and  remand  the  cause  to  another 
court  for  trial. 

It  follows  that  division  D  is  still  possessed 
of  jurisdiction  over  claims  against  the  suc- 
cession. 

In  the  decision  heretofore  rendered  (Suc- 
cession of  Gallia,  180  La.  867,  58  South.  691) 
a  similar  question  was  presented,  but  was 
not  decided.  The  court  said  that  the  Judi- 
cial sequestration  did  not  deprive  the  execu- 
tor of  the  custody  and  control  of  the  prop- 
erty of  the  estate  nor  of  its  possession,  but 
those  questions  were  not  definitely  passed 
upon. 

We  are  not  concerned  with  the  question 
of  possession  at  this  time  We  will  add  that 
the  sheriff  had  possession  save  of  that  prop- 
erty of  which  the  executor  had  possession 
and  which  he,  the  executor,  administered. 

It  remains  as  a  fact  that  the  executor's 
administration  affected  only  a  part  of  the 
succession. 

The  judge  of  the  district  court  arrived  at 
the  conclusion  that  the  executor  was  mis- 
managing the  succession.  The  executor  had 
drawn  at  least  over  $1,800  from  the  bank  In 
which  it  was  deposited  and  loaned  a  large 
portion  to  relatives  and  friends. 

Questioned  as  a  witness,  the  executor  said 
that  he  had  caused  the  amount  to  be  loaned 
on  good  security.  He  did  not  know  exactly 
what  "was  done  with  the  money." 

The  executor  is  forbidden  to  use  the  funds 
of  the  estate  he  administers  for  his  private 
use.    Civil  Code,  art.  114a 

Executors  are  forbidden  to  draw  out  of 
bank  succession  funds.  The  rules  above  ap- 
ply to  testamentary  successions.  Civil  Code, 
art.  199. 

He  was  questioned  in  regard  to  different 
amounts,  of  which  he  knew  very  little,  if 
anything.  He  said  that  there  were  no  debts 
paid.  It  remains  that  funds  deposited 
should  not  be  drawn  without  the  court's  or- 
der, particularly  should  not  be  drawn  to  be 
loaned  to  friends  and  relatives. 

We  will  not  pursue  that  subject  further; 
the  Judge  became  satisfied,  doubtless,  that 
there  was  mismanagement,  and  that  in  or- 


der to  conserve  the  property  it  was  advis- 
able and  Judicious  to  appoint  a  judicial  se- 
questrator. 

If  there  was  error  In  making  this  appoint- 
ment it  has  not  been  proven ;  it  has  not  been 
contended  that  there  was.  Were  we  inclin- 
ed to  criticise  the  appointment,  we  would 
find  nothing  upon  which  to  base  unfavor- 
able comment  We  take  it  from  the  evidence 
that  there  was  necessity  for  this  appoint- 
ment, that  it  was  in  the  interest  of  all  con- 
cerned, and  with  common  acquiescence  the  se- 
questrator took  charge  and  administered  the 
affairs  of  the  succession.  The  administra- 
tion of  the  executor  was  limited  without  pro- 
test 

To  the  extent  It  appears  that  he  had  ad- 
ministered he  should  be  paid  a  commission'. 
He  had  collected  $5,700,  upon  which  he  Is 
entitled  to  a  commission.  All  else  was  col- 
lected and  accounted  for  by  the  sequestrator. 

For  reasons  stated,  the  judgment  of  the 
district  court  is  amended  by  reducing  the 
executor's  commission  from  amount  hereto- 
fore allowed  to  $132.50;  as  amended,  the 
judgment  is  affirmed  at  the  costs  of  the  heirs 
of  Evo  Gallia  In  both  courts. 

On  Application  for  Rehearing. 

PER  CURIAM.  Our  attention  has  been 
called  to  the  fact  that  the  transcript  in  the 
Succession  of  George  E.  Gall,  or  Gallia,  No. 
19,032  of  this  court  pages  234  and  235,  shows 
that  it  was  proven  that  Miller,  late  executor, 
collected  and  deposited  In  bank  the  total 
amount  of  $7,383. 

We  have  verified  the  reference,  and  conse- 
quently will  allow  commissions  on  said 
amount  We  do  not  think  that  the  other 
grounds  for  a  rehearing  have  any  merit  Ac- 
cording to  the  text  of  the  law  the  executor 
should  have  been  dismissed  from  office  and 
condemned  to  pay  20  per  cent  interest  per 
annum  on  the  amount  not  deposited  in  bank, 
or  withdrawn  without  authority.  Civil  Code, 
art  1150.  Most  of  the  assets  of  the  succes- 
sion were  taken  by  order  of  court  out  of  the 
hands  of  the  executor,  and  turned  over  to 
the  sheriff,  as  judicial  sequestrator.  The 
case  Is  one  of  a  partial  administration,  and 
the  executor's  commission  should  be  restrict- 
ed to  the  portion  actually  administered  by 
him.  Civil  Code,  arts.  1194, 1200—2,  1683—7. 

It  is  therefore  ordered  that  our  former 
decree  herein  be  amended  by  substituting 
$184.57  for  $132.50,  and  that  with  this  amend- 
ment plaintiff's  application  for  a  rehearing 
is  refused. 

PROVOSTT,  J.,  being  absent  on  account  of 
illness,  took  no  part 
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No.  20,852. 
STATE  t.  MAJOR  et  al. 
(Supreme  Court  of  Louisiana.   March  2,  1014.) 

(ByllaJm$  by  the  Court.) 

1.  Witnesses  (5  370*)  —  Impkaohiocnt — Ex- 
.  clusion  of  Evidence. 

Where  a  witness  for  the  state,  onder  cross- 
examination,  admits  unfriendly  feelings  towards 
the  accused,  admits  prejudice,  and  testifies  that 
he  would  like  to  see  defendants  convicted,  it 
is  useless  and  improper  to  offer  other  evidence 
to  show  animus  and  prejudice  on  the  part  of 
the  witness,  so  as  to  weaken  the  effect  of  his 
testimony  before  the  jury. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  8  1188  J  Dec  Dig.  {  870.*] 

2.  Cbimiwal  Daw  (§  1171*)— Cube  or  Bbbob— 
Abgument  of  Counsel. 

The  verdict  of  a  jury  and  the  sentence  of 
the  trial  court  will  not  be  set  aside  for  an  ill- 
timed  and  unnecessary  remark  on  the  part  of 
the  district  attorney  in  the  course  of  his  argu- 
ment, unless  it  may  be  assumed  that  such  re- 
mark influenced  the  jury  prejudicially.  Such 
influence  on  the  jury  does  not  appear  to  have 
been  made  where  the  district  judge,  upon  ob- 
jection being  made  to  the  remark,  stated  that 
he  would,  at  the  proper  time,  instruct  the  jury 
on  the  matter:  and  where  the  counsel  for  the 
accused  say  that  the  presiding  judge  "after- 
wards, in  what  counsel  considered  a  fair  charge, 
instructed  the  jury  properly." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  8126,  3127;  Dec.  Dig.  $ 
11TL*3 

Appeal  from  Twenty-First  Judicial  Dis- 
trict Court,  Parish  of  Polnte  Coupee;  a  K. 
Sen  wing,  Judge. 

Telesf  ort  Major  and  another  were  convict- 
ed of  stealing,  and  appeal.  Affirmed. 

Louis  B.  Claiborne  and  Roland  P.  Clai- 
borne, both  of  New  Roads,  for  appellants. 
R.  Q.  Pleasant,  Atty.  Gen.,  and  J.  H.  Morri- 
son, Dist  Atty.,  of  New  Roads  (O.  A.  Gond- 
ran,  of  New  Orleans,  of  counsel),  for  the 
State. 

SOMMERVILLB,  J.  Telesfort  Major  and 
his  son,  Berthier  Major,  were  jointly  indict- 
ed for  stealing  a  certain  heifer  June  28, 1913, 
alleged  to  have  belonged  to  the  succession  of 
Joseph  St  Romain.  Berthier  was  acquitted, 
and  Telesfort  Major  was  convicted. 

July  2,  1913,  two  sons  of  Joseph  St  Ro- 
main reported  the  theft  of  the  heifer  to  the 
sheriff  and  the  district  attorney;  but  de- 
fendants were  not  indicted  until  the  meeting 
of  the  grand  jury  in  the  month  of  October 
following. 

It  appears  that  Joseph  St  Romain  was 
alive  at  the  time  of  the  theft  June  28,  1913 ; 
and  that  he  died  July  16,  1913;  and  that 
prior  to  bis  death,  June  18th,  he  shot  Ber- 
thier Major  in  the  hand. 

July  11,  1918,  Telesfort  Major  was  shot 
and  badly  wounded,  and  his  son  Felix  was 
shot  to  death  from  ambush. 

Berthier  Major  made  an  affidavit  against 


Joseph  St  Romain,  Jr.,  charging  him  with 
the  murder  of  his  brother  and  the  shooting 
of  bis  father.  Joseph  St  Romain,  Jr.,  was 
imprisoned,  released  on  bond,  and,  on  an  in- 
vestigation by  the  grand  jury,  no  true  bill 
was  found  against  him. 

This  short  narration  of  facts  suggests  that 
there  was  a  feud  existing  between  the  Ma- 
jors and  the  St  Romalns. 

[1]  While  Hebrard  St  Romain  was  under 
cross-examination,  as  a  witness  for  the  state 
in  this  case,  he  stated,  in  answer  to  ques- 
tions propounded  to  him,  that,  the  members 
of  bis  family  and  those  of  the  Major  family 
were  not  friendly,  and  that  they  did  not 
speak  to  one  another.  That  enmity  existed 
between  the  two  families,  and  that  he  (wit- 
ness) would  like  to  see  defendants  convicted. 
He  was  thereupon  asked: 

-How  did  Felix  Major  come  to  his  death  7' 

Objection  was  made  by  the  state  on  the 
ground  of  Irrelevancy,  and  the  objection  was 
sustained ;  to  which  ruling  a  bill  of  excep- 
tions was  reserved.  Counsel  for  the  accused 
stated  to  the  court  that  the  purpose  of  the 
testimony  was  to  show  that  a  feud  existed 
between  the  St  Romain  family  and  that  of 
the  accused,  and  that  the  witness  and  other 
state  witnesses  were  biased  and  prejudiced 
against  the  accused,  and  that  they  were  ac- 
tuated by  malice  and  a  spirit  of  revenge. 

The  court  states  in  its  per  curiam,  as  rea- 
sons for  sustaining  the  objection  made  by  the 
district  attorney,  that  the  witness  Hebrard 
St  Romain — 

"having  admitted  that  he  and  the  other  members 
of  bis  family  were  inimical  to  the  defendants, 
were  prejudiced  against  them,  and  that  be  want- 
ed to  see  the  defendants  convicted,  I  could  see 
no  possible  purpose  that  could  be  served,  no 
possible  light  that  could  be  thrown  on  the  is- 
sues involved  in  the  case,  by  the  admission  of 
evidence  going  to  show  why  that  enmity  and 
prejudice  existed. 

"This  evidence  would  only  have  served  to 
prove  a  state  of  mind  and  a  condition  which  the 
witness  had  readily  admitted  was  true,  to  wit, 
prejudice  and  ill  will  on  the  part  of  the  witness 
and  other  members  of  his  family  toward  the 
members  of  the  Major  family,  and  especially 
toward  the  two  defendants.  This  would  have 
prolonged  the  trial  interminably  without  avaiL 

"Furthermore,  this  evidence  concerned  offens- 
es and  charges  in  no  wise  connected  with  the 
case  on  trial,"  etc. 

The  reasons  given  by  the  district  judge  are 
sufficient  The  shooting  of.  Berthier  Major 
by  Joseph  St  Romain,  Jr.,  June  13,  1913,  the 
shooting  of  Telesfort  Major  July  11,  1013, 
and  the  killing  of  Felix  Major  on  that  same 
date  were  not  parts  of  the  res  gestae  of  the 
theft  committed  June  28,  1913.  Testimony 
concerning  all  these  different  occurrences 
would  have  served  to  have  confused  the  is- 
sue, and,  as  held  by  the  district  judge,  it 
would  have  prolonged  the  trial  of  the  case 
unnecessarily.  It  would  have  served  to  prove 
the  prejudice  and  animus  of  the  state  wit- 
nesses against  defendants,  which  111  feelings 
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and  prejudice  bad  been  admitted  by  the  wit- 
ness to  exist 

The  testimony  of  the  witness  was  doubtless 
weakened  by  the  admissions  of  ill  feeling 
and  prejudice  on  his  part  towards  the  de- 
fendants; and  this  is  all  that  defendants 
could  have  hoped  to  prove  on  the  trial. 

If,  after  answering  the  questions  affirma- 
tively, "Are  you  unfriendly  with  the  accus- 
ed?" "Would  you  like  to  see  the  defendants 
convicted?"  the  witness  had  been  asked  his 
reasons  for  entertaining  unfriendly  feelings 
towards  the  accused  and  desiring  to  see  them 
convicted,  he  might  have  been  required  to  an- 
swer ;  but  no  such  question  appears  to  have 
been  asked  the  witness. 

In  the  Case  of  Spill  man,  43  La.  Ann.  1001, 
10  South.  198,  we  say: 

"The  evidence  was  offered  to  show  the  animus 
of  the  witnesses  and  to  weaken  the  effect  of 
their  evidence.  The  testimony  is  utterly  for- 
eign to  the  issues  of  the  case,  and  the  possibil- 
ity of  injury  from  its  exclusion  is  too  remote  to 
demand  consideration.  People  who  arrest  a 
man  for  stealing  their  property  are  not  usually 
animated  by  very  kind  feelings  toward  him." 

[2]  The  next  bill  of  exceptions  is  taken  to 
a  remark  made  by  the  district  attorney  in 
the  course  of  his  argument  to  the  jury,  as 
follows: 

"Those  people  are  generally  known  as  des- 
perate men  in  their  community." 

It  Is  claimed  that  such  language  must 
have  produced  a  prejudicial  effect  on  the 
minds  of  the  jurors' against  the  accused. 

Every  ill-timed  or  ill-considered  remark  of 
the  district  attorney  in  the  course  of  his  ar- 
gument before  the  jury  is  not  sufficient  cause 
to  reverse  a  verdict 

In  the  explanation  of  the  district  attorney, 
which  is  added  to  the  bill  of  exceptions,  and 
which  explanation  is  indorsed  by  the  district 
judge,  it  appears  that  he  was  replying  to  a 
very  eulogistic  and  complimentary  testimoni- 
al by  counsel  of  defendants  to  the  character 
of  defendants  and  their  family  connections  as 
members  of  the  community,  and  of  the  im- 
probability of  their  being  guilty  of  cow  steal- 
ing. Under  such  circumstances,  the  language 
of  the  district  attorney  was  provoked  by 
counsel  for  defendant,  and  used  In  the  heat 
of  argument  And,  In  such  condition,  where 
the  trial  judge  gives  proper  instructions  to 
the  jury,  and  the  judge  appears  to  have  done 
so  in  this  case,  no  injury  resulted  to  the  ac- 
cused. Counsel  in  their  bill  of  exceptions, 
say: 

"Counsel  for  the  accused  caused  a  note  to  be 
made  by  the  clerk  of  the  words  of  the  district 
attorney.  The  presiding  judge  then  stated  that 
he  would  give  instructions  at  the  proper  time; 
and  afterwards,  in  what  counsel  considered  a 
fair  charge,  instructed  the  jury  properly." 

Under  such  circumstances,  we  are  persuad- 
ed that  the  remark  did  not  work  any  in- 
Jury  to  the  defendants;  and  it  is  positive 
that  the  remark  did  no  Injury  to  Berthier 


Major,  one  of  the  defendants,  for  the  jury 
found  him  not  guilty. 
Judgment  affirmed. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part 


(184  La.) 

No.  20,252. 

STATE  v.  M ALONE. 

(Supreme  Court  of  Louisiana.    Jan.  5,  1914. 
Rehearing  Denied  March  16,  1914.) 

(Syllabus  by  the  Court.) 
Chimin  al  Law  (f  787*)— Venur  —  Question 

FOB  JUBT. 

Where  the  boundary  line  between  two  par- 
ishes has  not  been  established  by  a  conjoint 
survey  as  provided  by  section  2624  of  the  Re- 
vised Statutes  of  1870,  the  question  of  the  venue 
of  a  crime  alleged  to  have  been  committed  in 
one  of  the  parishes  should  be  referred  to  the 
jury  to  be  determined  by  the  preponderance  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  55  1703,  1704,  1706;  Dec  Dig. 
i  73t.»] 

Appeal  from  Twenty-Fifth  Judicial  District 
Court,  Parish  of  Tangipahoa;  H.  Mixon, 
Judge  ad  hoc. 

A.  P.  Malone  was  indicted  and  placed  on 
trial  for  murder  and  excepted  to  the  juris- 
diction. Exceptions  sustained,  and  the  State 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

See,  also,  133  La.  66,  62  South.  350. 

R.  O.  Pleasant,  Atty.  Gen.,  W.  H.  McClen- 
don,  Dist  Atty.,  of  Amite,  and  O.  A.  Oon- 
dran,  of  New  Orleans,  for  the  State.  R.,  O. 
&  S.  Reld,  of  Amite,  for  appellee. 

LAND,  J.  Defendant  was  Indicted  for 
murder  alleged  to  have  been  committed  in  the 
parish  of  Tangipahoa.  Defendant  excepted 
to  the  jurisdiction  of  the  court  on  the  ground 
that  the  homicide  occurred  in  the  parish  of 
St  Helena.  This  exception  was  referred  to 
the  merits  of  the  case,  and  on  the  trial  evi- 
dence was  submitted  to  the  jury  as  to  the 
locality  of  the  commission  of  the  alleged 
crime.  The  defendant  was  found  guilty  as 
charged  without  capital  punishment  The  de- 
fendant moved  for  a  new  trial  on  the  ground 
that  the  court  had  erred  in  receiving  the  tes- 
timony of  witnesses  to  show  a  different  west- 
ern boundary  line  of  the  parish  of  Tangipa- 
hoa from  that  shown  on  the  official  map  of 
said  parish.  The  court  sustained  the  motion 
and  granted  a  new  trial.  Whereupon  the  de- 
fendant petitioned  the  court  to  be  discharged 
from  custody,  or  in  the  alternative  to  be  ad- 
mitted to  reasonable  bail.  On  the  same  day 
the  court,  by  an  ex  parte  order,  discharged 
the  accused  from  custody  without  day.  The 
state  appealed;  and  the  Supreme  Court  an- 
nulled and  reversed  the  order,  and  remanded 
the  case  to  be  proceeded  with  according  to 
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law.    See  State  t.  Malone,  138  La.  56,  62 

South.  860. 

After  the  remand,  the  exception  to  the  ju- 
risdiction was  fixed  for  trial  before  the  pre- 
siding judge.  The  district  attorney  objected 
to  the  trial  of  the  exception  before  the  judge 
alone,  on  the  ground  that  questions  of  fact 
were  involved,  over  which  the  jury  alone  had 
jurisdiction. 

The  exception  was  taken  up,' evidence  ad- 
duced, and  the  exception  was  sustained,  re- 
serving, however,  the  right  of  the  state  to 
take  such  action  as  its  officers  may  see  fit 
The  state  has  appealed. 

The  evidence  introduced  on  the  trial  of 
the  exception  took  a  wide  range,  but  the 
judge  held  that  the  act  creating  the  parish, 
and  the  official  map  of  the  state  prepared  by 
W.  J.  Hardee,  controlled,  and  that  (there  be- 
ing no  dispute  as  to  the  spot  where  the  kill- 
ing occurred)  the  homicide  was  committed  in 
the  parish  of  St  Helena. 

The  parish  of  Tangipahoa  was  created  by 
Act  86  of  1869.  For  the  purposes  of  this 
case,  it  Is  only  necessary  to  consider  a  part 
of  the  line  between  the  new  parish  and  the 
parish  of  St  Helena,  described  as  follows: 

"Beginning  at  the  point  of  the  state  line  di- 
viding the  states  of  Louisiana  and  Mississippi 
where  It  Is  intersected  by  the  Meridian  section 
line,  one  mile  west  of  the  Meridian  line  divid- 
ing ranges  six  and  seven  (east),  thence  direct- 
ly sooth  on  said  section  line  to  the  point  where 
It  intersects  the  western  prong  of  the  Natalbany 
creek,  thence  alon*  the  eastern  bank  of  said 
western  prong  of  the  confluence  of  said  prong 
with  the  Natalbany  river,  thence  along  the 
eastern  bank  of  said  Natalbany  river  to  the 
point  where  it  empties  into  the  river  Tickfaw." 

In  1870,  O.  Chamberlain  was  employed  by 
the  police  jury  of  the  parish  of  Tangipahoa 
to  survey  and  establish  the  boundary  lines  of 
that  parish.  Chamberlain  made  the  survey, 
and  made  a  report  of  his  work  which  was  en- 
tered on  the  minutes  of  the  police  jury. 
Chamberlain's  report  shows  that  he  ran  the 
western  boundary  on  the  section  line  describ- 
ed in  the  act  of  1860  "to  the  intersection  of 
said  section  line  with  the  east  prong  of  the 
Natalbany  river."  The  report  continues  as 
follows : 

"Not  meeting  a  plainly  defined  west  prong  at 
the  point  expected,  I  continued  on  down  the  line 
hoping  to  intersect  the  west  prong  near  its 
junction  with  the  main  branch ;  but  instead  I 
struck  the  east  prong  not  far  from  its  junction 
with  said  west  prong.  At  a  point  some  distance 
above,  the  section  line  crosses  a  small  branch  of 
the  west  prong  emptying  into  it  about  a  half 
mile  west  of  the  line;  I  would  respectfully 
suggest  that  the  intersection  of  the  section  line 
with  this  branch  be  made  the  point  at  which 
the  parish  boundary  shall  leave  the  section  line 
and  continued  down  the  stream." 

It  is  admitted  that  ever  since  1870  the  small 
area  west  of  the  section  line  which  was  in- 
cluded within  the  Chamberlain  survey  has 
been  recognized  and  treated  by  the  parochial 
and  state  authorities  of  the  parish  of  Tangi- 
pahoa, by  its  taxpayers,  voters,  and  people 
at  large,  as  a  part  and  portion  of  said  par- 
ish. There  is  no  evidence  in  the  record  tend- 


ing to  show  that  the  parish  of  St  Helena  baa 
ever  claimed  or  exercised  jurisdiction  over 
said  area.  It  follows  that  the  Chamberlain 
west  line  is  and  has  been  for  more  than  40 
years  the  de  facto  boundary  between  said 
parishes. 

For  the  purpose  of  considering  the  location 
of  county  lines,  not  only  the  language  of  the 
law,  but  public  practice,  must  be  looked  to  in 
connection  with  the  levy  of  taxes,  selection 
of  jurors,  etc.  6  Cyc.  962. 

Whether  the  Chamberlain  line,  or  the  Har- 
dee map  line,  is  correct  is  a  mixed  question 
of  law  and  fact  The  act  of  1869  calls  for  the 
section  line  and  the  west  prong  of  said  creek. 
Chamberlain's  survey  showed  that  the  pro- 
longation of  the  section  line  intersected  the 
east  prong  of  the  same  stream.  Hence  the 
actual  survey  showed  a  conflict  between  the 
two  calls- 
Counsel  for  defendant,  in  their  brief,  as- 
sert that  if  Chamberlain  had  continued  his 
line  south,  he  would  have  come  to  a  point 
where  it  intersected  the  main  west  prong  of 
the  Natalbany  creek.  Chamberlain's  report 
showed  that  he  did  continue  said  line  until 
it  intersected  the  east  prong  of  said  creek. 
Hence  it  appears  that  the  question  of  bound- 
ary at  issue  involves  questions  of  fact  which 
should  have  been  referred  to  the  jury,  who 
are,  under  our  Constitution,  judges  of  the 
law  and  the  facts  in  criminal  cases.  Where 
calls  conflict  the  true  boundary  should  be 
left  to  the  jury  under  proper  instructions. 
6  Cyc.  970.  It  is  improper  to  instruct  as  to 
the  actual  location  of  the  boundary  in  dis- 
pute.  Id.  97L 

In  State  v.  Burton,  106  La.  616,  29  South. 
970,  it  was  admitted  that  the  alleged  offense 
of  selling  intoxicating  liquors  without  a  li- 
cense was  committed  in  a  boat  on  the  Texas 
side  of  the  Sabine  river,  and  that  the  vessel 
was  attached  to  the  Louisiana  side  by  means 
of  a  rope.  This  court  disposed  of  the  case 
by  saying: 

"The  jurisdiction  of  the  Louisiana  courts  can- 
not be  extended  over  Texas  territory  by  means 
of  a  rope." 

In  a  subsequent  case  against  the  same  de- 
fendant the  court  said : 

"The  description  of  a  boundary  may  be  a 
matter  of  construction  for  the  court,  and  there- 
fore a  question  of  law :  but  the  ascertainment 
of  it  with  the  view  of  its  location  is  a  ques- 
tion of  fact" 

See  State  v.  Burton  &  Jenkins,  108  La.  732, 
81  South.  291. 

In  State  v.  Kline,  100  La.  80S,  33  South. 
618,  the  question  was  whether  the  crime  of 
larceny  had  been  committed  in  the  state  of 
Louisiana  or  in  the  state  of  New  York.  The 
court  said : 

"The  state  insists  and  charges  that  there  was 
larceny  of  the  goods  within  its  borders. 

"That  is  a  matter  of  fact,  blended  in  this 
case  with  law,  which  has  to  be  submitted  to 
and  passed  upon  by  a  jury  upon  evidence  ad- 
duced before  it  under  a  charge  from  the  judge. 
State  v.  Foster,  8  La.  Ann.  290  [68  Am.  Dec. 
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678]  ;  State  t.  Tanner.  38  La.  Ann.  307 ;  State 
r.  Harris,  107  La.  196  [81  South.  6461;  State 
▼.  Starke,  42  La.  Ann.  816  17  South.  640]." 

A  question  of  boundary  is  the  same  wheth- 
er raised  in  a  criminal  or  civil  suit  Where 
the  boundary  between  two  parishes  has  never 
been  surveyed  and  established  by  a  conjoint 
survey  as  provided  by  section  2624  of  the 
Revised  Statutes  of  1870,  and  a  certain  sec- 
tion had  been  treated  by  the  parochial  au- 
thorities and  the  owners  as  lying  wholly  In 
one  of  the  parishes,  this  court  applied  the 
maxim,  "Communis  error  feelt  Jus."  See 
Booksh  v.  Wilbert,  116  La.  366,  39  South.  9. 
In  Labarre  v.  Burton  Co.,  126  La.  990,  63 
South.  116,  this  court  said : 

"It  is  not  absolutely  certain  in  which  parish 
the  land  in  controversy  is."  The  preponderance 
of  evidence  seems  to  point  that  it  is  in  assump- 
tion, and  "doubtless  these  lines  *  •  *  will 
be  located  contradictorily  with  the  authorities 
of  these  parishes.  Until  then  each  case  that 
may  arise  *  *  •  in  the  somewhat  free  zone 
will  have  to  be  decided  according  to  the  pre- 
ponderance of  evidence  "subject  to  future  lines, 
when,  or  if  ever,  established." 

So  in  the  present  case,  the  boundary  line 
between  the  parishes  of  Tangipahoa  and  St 
Helena  never  having  been  fixed  by  a  joint 
survey  under  the  statute,  the  question  of 
venue  must  be  determined  by  the  preponder- 
ance of  the  evidence. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  and  that  this  case 
be  remanded,  with  instructions  to  refer  the 
question  of  venue  to  the  jury  and  for  further 
proceedings  according  to  law. 

MONROE,  J.  I  concur  In  the  decree. 


(134  La.) 

No.  19,686. 

LOUISIANA  LAND  &  PECAN  CO.  v.  GULF 
LUMBER  CO. 

(Supreme  Court  of  Louisiana.    Dec.  1,  1918. 
Rehearing  Denied  March  16,  1914.) 

(Syllabus  by  the  Court.) 

1.  Vendor  and  Pubchaseb  (f  213*)— Rights 
of  Purchases— Ownership  of  Buildings— 
Unrecorded  Contract. 

An  unrecorded  claim  or  title  to  buildings 
on  the  land  of  another  is  "utterly  null  and  void" 
as  against  third  persons.  Rev.  Civ^  Code,  art 
2266. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  440;  Dec.  Dig  §  213.*] 

2.  Mortgages  (5  133*)— Property  Subject— 
Future  Improvements. 

A  conventional  mortgage  on  a  tract  of  land 
includes  future  improvements  thereon.  Rev. 
Civ.  Code,  art  3310. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  260,  264,  266 ;  Dec.  Dig.  f  133.*] 

8.  Fixtures  (|  86*)  —  Presumptions  —  Con- 
struction of  Improvements. 

All  buildings  and  improvements  on  the  soil 

are  presumed  to  have  been  constructed  by  the 

owner.    Rev.  Civ.  Code,  art  606. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 

Cent.  Dig.  ff  67-79;  Dec.  Dig.  |  86.*] 


•For  other  cases  see 


Appeal  from  Twelfth  Judicial  District 
Court  Parish  of  Vernon;  Don  E.  So  Relle, 
Judge. 

Petitory  action  by  the  Louisiana  Land  & 
Pecan  Company  against  the  Gulf  Lumber 
Company.  From  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Palmer  ft  Thompson,  of  Leesville,  and 
Pujo  &  Williamson,  of  Lake  Charles,  for 
appellant  S.  I.  Foster,  of  Shreveport,  for 
appellee. 

LAND,  J.  This  is  a  petitory  act  to  recover 
a  tract  of  land  containing  about  200  acres, 
with  all  the  buildings  and  improvements 
thereon,  with  rentals  at  the  rate  of  $175  per 
month  from  January  1, 1906,  until  paid. 

The  defendant  pleaded  the  general  issue, 
and,  in  the  alternative,  that  all  the  buildings 
on  the  tract  except  two,  were  the  property 
of  the  defendant  and  were  originally  erected 
on  the  premises  by  defendant's  authors  with 
the  consent  of  the  then  owners  of  the  land. 
Defendant  alleged  that  the  buildings  were 
worth  $20,000,  which  amount  defendant 
claimed  In  reconvention. 

The  case  was  tried,  and  there  was  judg- 
ment in  favor  of  the  plaintiff  for  the  land 
and  all  Improvements  thereon,  and  for  rents 
at  the  rate  of  $176  per  month  from  Septem- 
ber 16,  1909,  until  paid.  Defendant  has  ap- 
pealed. 

In  this  court  the  defendant  does  not  con- 
test plaintiffs  title  to  the  land,  but  claims 
all  the  buildings  thereon,  except  two  resi- 
dences, as  a  possessor  in  good  faith,  holding 
title  from  the  Gulf  Land  &  Lumber  Com- 
pany, which,  it  is  alleged  erected  the  said 
buildings  under  an  agreement  with  Thomas 
Stables,  the  owner  of  the  land,  and  at  the 
same  time  an  officer  of  said  company. 

Plaintiff  claims  title  by  mesne  conveyances 
from  Thomas  Stables.  In  August  1907,  Sta- 
bles and  wife  granted  and  sold  the  land  in 
question,  "together  with*  all  buildings,  struc- 
tures, and  improvements  thereon"  to  Elliott 
Cage,  for  $10  cash,  and  the  cancellation  and 
surrender  of  two  certain  notes  for  $7,600 
each,  secured  by  mortgage  on  the  same 
premises,  as  shown  by  notarial  act  of  date 
August  6,  1905,  signed  by  Thomas  Stables 
and  wife. 

This  act  was  duly  inscribed  In  the  mort- 
gage office  on  September  12,  1905.  In  Sep- 
tember,- 1906,  Harry  Masterton,  as  holder 
of  8a  id  two  mortgage  notes,  instituted  ex- 
ecutory process  against  Thomas  Stables  to 
foreclose  the  mortgage.  The  Gulf  Land  A 
Lumber  Company,  in  March,  1907,  Interven- 
ed, claiming  the  ownership  of  all  the  build- 
ings on  the  premises,  and  caused  notice  of 
the  pendency  of  the  Intervention  to  be  duly 
recorded.  This  intervention  was  never  tried. 
The  plaintiff  in  the  suit  transferred  the 
notes  to  Cage,  and  abandoned  the  executory 
proceedings.  As  above  stated,  Cage  took  the 
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mortgage  premises  In  payment  of  the  mort- 
gage notes. 

The  evidence  tends  to  show  that  the 
houses  In  dispute  were  erected  dnrlng  the 
year  1905,  and  that  the  land  mortgaged, 
less  than  200  acres,  was  worth  a  few  dol- 
lars per  acre.  It  Is  evident  that  the  mort- 
gage of  August  5,  1905,  by  Thomas  Stables, 
then  owner,  to  secure  the  sum  of  $15,000 
with  Interest,  was  based  mainly  on  the  val- 
ue of  the  Improvements.  The  mortgage  cov- 
ered the  land,  "together  with  all  Improve- 
ments and  appurtenances  thereto  In  any  wise 
belonging."  Masterton  and  Cage  loaned 
Stables,  $15,000,  and  took  mortgage  notes. 
At  that  date,  the  Gulf  Land  ft  Lumber  Com- 
pany bad  no  title  of  record  to  the  houses  now 
claimed  by  defendant  In  August,  1907, 
Stables  sold  the  same  land,  with  all  build- 
ings, Improvements,  and  structures  thereon, 
to  Cage.  In  September,  1909,  Cage  sold  the 
same  property  to  the  W.  H.  Powell  Lumber 
Company;  and  on  April  11,  1911',  said  com- 
pany sold  the  same  land,  "together  with  all 
buildings,  structures  and  improvements  there- 
on" to  the  Louisiana  Land  ft  Pecan  Company, 
plaintiff  herein. 

On  April  24, 1907,  the  Gulf  Land  ft  Lumber 
Company  sold  and  conveyed  to  the  Gulf  Lum- 
ber Company  a  large  number  of  tracts  of 
land,  and  all  the  timber  on  a  large  number 
of  other  tracts.  This  sale  was  made  by  vir- 
tue of  a  resolution  of  the  board  of  directors 
of  the  vendor  company  authorizing  its  presi- 
dent to  sell  all  of  its  assets  of  every  kind, 
nature,  and  description,  wheresoever  situat- 
ed. We,  however,  find  In  the  record  no  sale 
or  transfer  of  any  kind,  by  said  company, 
of  the  buildings  and  structures  on  the  land 
In  controversy.  In  fact,  the  ownership  of 
these  Improvements  was  at  that  time  In  liti- 
gation In  the  foreclosure  suit  of  Masterton 
v.  Stables,  in  which  the  Gulf  Land  ft  Lumber 
Company  had  Intervened,  alleging  that  all 
of  said  buildings  had  been  erected  by  Inter- 
vener upon  the  lands  of  Stables,  with  Ms  con- 
sent, at  a  cost  of  $12,000. 

There  Is  no  written  evidence  of  any  kind 
In  the  record  to  show  any  consent  or  agree- 
ment between  Stables  and  the  Gulf  Land  ft 
Lumber  Company,  as  alleged  in  the  inter- 
vention of  said  corporation. 

There  is  no  written  sale  or  transfer  of  the 
buildings  in  question  from  the  Gulf  Land  ft 
Lumber  Company  to  the  defendant  company 
to  be  found  In  the  record. 

The  defendant  In  its  answer  admits  that 
it  has  no  claim  to  the  two  residences  on 
the  land  In  controversy.  In  the  Interven- 
tion above  mentioned,  one  of  these  residences 
was  valued  at  $5,000. 

As  above  stated,  Stables  mortgaged  the 
premises  on  August  5,  1905,  to  secure  two 
notes  of  $7,500  each.  This  mortgage  was 
duly  recorded  on  September  12,  1905.  Mas- 
terton and  Cage  acquired  these  notes  later 
in  the  same  year. 


[2]  "The  conventional  mortgage,  when  once 
established  on  an  immovable,  includes  all  the 
improvements  which  it  may  afterwards  receive." 
Civil  Code,  art  8310. 

"Lands  and  buildings  or  other  constructions, 
whether  they  have  their  foundations  in  the  soil 
or  not  are  immovable  by  their  nature."  Civil 
Code,  art  404. 

[I]  All  contracts  affecting  Immovables,  if 
not  duly  recorded  are  "utterly  null  and  void, 
except  between  the  parties."  Civil  Code, 
art  2206. 

It  follows,  from  these  codal  provisions, 
that  the  plaintiff  holds  the  legal  title  to  the 
land  and  buildings  by  a  duly  recorded  chain 
of  conveyances;  and  that  the  defendants' 
alleged  title  to  the  buildings,  never  having 
been  recorded,  Is  "utterly  null  and  void"  as 
against  the  plaintiff. 

If  defendant  had  purchased  the  land  and 
buildings  from  Stables,  and  had  not  recorded 
his  title,  the  result  would  be  the  same.  See 
McDuffle  v.  Walker,  125  La.  152,  51  South. 
100. 

The  Gulf  Land  ft  Lumber  Company  is 
not  a  party  to  the  "suit  and  appears,  infer- 
entlally  from  defendant's  pleading  and  evi- 
dence, to  be  a  defunct  corporation. 

The  recording  of  the  notice  of  the  filing  of 
the  Intervention  of  the  Gulf  Land  ft  Lumber 
Company  in  the  abandoned  suit  of  Master- 
ton  v.  Stables,  cannot  affect  the  question  of 
the  title  of  the  defendant  in  the  present  suit 
to  the  buildings  In  controversy. 

[3]  All  constructions  made  on  the  soil  are 
supposed  to  be  done  by  the  owner,  and  at  his 
expense,  and  to  belong  to  him,  unless  the 
contrary  be  proved.    Civil  Code,  art  506. 

Defendant  constructed  none  of  the  build- 
ings on  the  premises,  and  has  no  record,  or 
even  written  title,  to  them. 

The  plaintiff  was  subrogated  to  the  claims 
of  its  vendor,  the  Powell  Lumber  Company, 
against  third  persons  for  rents  and  revenues. 

Judgment  affirmed. 


X<7,<7*0. 

LOUISIANA  ft  N.  W.  R.  CO.  v.  ATHENS 
LUMBER  CO. 

(Supreme  Court  of  Louisiana.   March  2,  1914.) 

(Syllabus  by  tka  Court.) 

1.  Indemnity  (f  11*)— Construction  of  Con- 
tract—Accbual  of  Liability. 

Where  two  defendants  are  condemned  in 
solido,  one  of  them  cannot  obtain  a  judgment 
against  the  other,  based  on  a  contract  wherein 
it  is  agreed  that  the  one  free  from  fault  shall 
be  held  harmless  by  the  other,  until  the  one 
claiming  the  judgment  against  the  other  shows 
that  it  has  paid  the  judgment  in  the  other  suit, 
or  that  it  has  suffered  some  actual  damage  by 
the  judgment  rendered  against  it 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  §§  21-25;  Dec.  Dig.  I  11.*] 

2.  Appeal  and  Ebbob  ({  840*)— Matrbs  Re- 
viewable—Moot  Question. 

As  the  plaintiff  in  this  suit  has  not  shown 
that  it  has  suffered  any  loss  by  being  condemned 
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by  the  judgment  In  the  former  suit,  this  court 
will  not  now  undertake  to  determine  whose 
fault  caused  the  accident  that  was  the  basis  of 
the  other  suit. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  II  3301,  3303-8314;  Dec 
Dig.  f  840.*] 

3.  Attobnkt  and  Client  (|  138*>-OoirnuBU- 

tion— Contract. 

A  corporation  employing  an  attorney  by  the 
year  is  not  entitled  to  recover  from  another  cor- 
poration for  bis  services-  in  defending  a  suit 
brought  against  both  corporations  for  a  judg- 
ment in  solido,  without  showing  that  there 
was  some  agreement  to  pay  for  his  services. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  ft  805,  817-327;  Dec. 
Dig.  |  133.*] 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Claiborne;  J.  E.  Reynolds,  Special 
Judge. 

Action  by  the  Louisiana  ft  Northwest  Rail- 
road Company  against  the  Athens  Lumber 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Roberts,  Goff  &  Barnette,  of  Arcadia,  for 
appellant.  John  A.  Richardson,  of  Homer, 
for  appellee. 

BREAUX,  O.  J.  This  is  an  action  by 
plaintiff  against  the  Athens  Lumber  Com- 
pany, defendant,  to  have  it  declared  that  the 
judgment  In  the  suit  of  Bailey  ▼.  La.  R.  Co. 
et  wX  and  the  Athens  Lumber  Co,  129  La. 
1029,  57  South.  825,  has  been  paid,  decree- 
ing the  cancellation  of  the  judgment  and  its 
erasure  from  the  books  of  judicial  mortgage 
The  alternative  plea  is :  If  not  thus  ordered 
canceled,  then  for  a  judgment  of  interest  and 
costs  in  favor  of  plaintiff  against  the  defend- 
ant lumber  company.  Plaintiff,  in  addition, 
asked  for  a  judgment  in  the  sum  of  $557, 
court  costs,  and  attorneys'  fee  incurred  by  it 
In  defending  the  suit  Bailey  v.  Railroad 
Co.  and  Athens  Lumber  Co.,  129  La.  1029,  57 

South.  325. 

The  Athens  Lumber  Company  admits  that 
it  operated  its  trains  on  plaintiff's  tracks, 
and  that  plaintiff  Bailey  obtained  judgment 
for  the  damages  claimed;  but  the  Athens 
Lumber  Company  denies  that  it  is  responsi- 
ble in  damages  for  the  injuries,  seeks  to 
have  them  assessed  exclusively  against  the 
plaintiff,  alleges  that  the  accident  was  due 
to  the  gross  negligence  of  plaintiff  and  its 
employes,  that  they  did  not  give  the  proper 
warnings  and  instructions  to  Bailey,  furnish- 
ed him  with  no  schedule  of  time,  left  him  in 
complete  darkness  and  ignorance  as  to  the 
movements  of  trains.  Plaintiff  should  be 
condemned  to  pay  the  judgment 

Thus  we  have  it  in  this  contest :  Plaintiff 
stoutly  urges  that  defendant  should  be  made 
to  pay  the  damages,  and  defendant  is  equal- 
ly as  insistent  that  the  plaintiff  should  pay. 
Defendant  adds  that  the  judgment  has  not 
yet  been  paid. 

The  defendant  filed  a  peremptory  excep- 
tion of  no  cause  of  action.  It  was  followed 


by  the  answer  covering  the  points  before 
stated. 

The  contract  between  the  defendant  and 
plaintiff  in  part  reads: 

That  it  defendant  (the  Athens  Lumber 
Company)  will  be  responsible  for  all  per- 
sonal injuries  to  its  own  employes,  to  the 
employes  of  the  plaintiff,  as  well  as  to  other 
persons,  caused  by  its  locomotives  or  trains. 
There  is  a  stipulation  in  the  contract  under 
which  it  is  provided: 

"When  a  locomotive  or  train  of  the  party  of 
the  second  part  is  out  with  the  authority  of  the 
trainmaster  or  of  the  plaintiff,  then  the  question 
of  responsibility  will  be  left  to  determination 
as  to  which  party  was  at  fault''  " 

There  are  conflicting  clauses  in  the  con- 
tract In  the  first  part,  expressions  of  in- 
demnity are  positive  and  direct;  in  the  sec- 
ond, they  are  not  It  was  left  by  the  last 
clause  to  be  determined  who  was  at  fault 

The  "locomotive  or  train  of  the  party  of 
the  second  part  was  out  with  the  authority 
of  the  trainmaster  or  of  the  plaintiff"  at 
the  time  of  the  accident  From  that  point  of 
view  the  last  clause  must  prevail,  and  It  was 
therefore  left  to  the  weight  of  the  testimony 
as  to  who  was  at  fault 

The  district  court  rendered  judgment  in 
favor  of  plaintiff  against  the  Athens  Lumber 
Company  for  $57  and  all  costs  of  this  suit 
and  rejected  the  other  demands  of  plaintiff 
as  in  nonsuit  and  rejected  plaintiff's  recon- 
ventional  demand. 

Defendant  appeals,  and  plaintiff  on  the 
appeal  asked  for  an  amendment  of  the  judg- 
ment 

[1]  In  the  above-cited  decision,  this  court 
affirmed  the  judgment  of  the  district  court, 
condemning  defendants  in  solido  to  pay  $3,- 
500  to  the  plaintiff.  It  also  reserved  the 
right  of  the  defendant  railroad  company  as 
against  the  defendant  lumber  company. 

The  court  stated  in  the  decision  cited  su- 
pra that  Bailey  had  not  been  properly  In- 
formed; that  he  had  not  been  Instructed; 
that  he  had  been  left  to  his  own  resources  as 
a  section  foreman;  that  he  met  the  train 
which  caused  the  accident  and  did  for  the 
best  under  the  facts  and  circumstances  when 
he  met  with  the  accident  of  which  he  com- 
plained. 

Plaintiff  as  section  foreman  had  charge 
of  the  hand  car  which  was  coming  from  an 
opposite  direction.  He  did  all  he  could  to 
avoid  the  collision,  but  failed,  a  failure  for 
which  he  could  not  be  held  responsible,  be- 
cause it  was  not  due  to  his  negligence,  but 
to  the  fault  of  the  defendants.  The  court* 
said  in  the  cited  decision : 

"We  find  nothing  in  the  contract  which  re- 
lieves either  from  the  responsibility  to  plaintiff 
for  the  injury  received." 

The  testimony  in  the  case  before  us  for 
decision  is  not  sufficient  to  enable  us  to  de- 
termine at  this  time  who  was  at  fault  and 
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liable  for' the  Judgment  as  between  the  two 
defendants.  The  suit  originally  was  brought 
by  a  third  person.  The  judgment  has  been 
paid;  by  whom  it  does  not  satisfactorily  ap- 
pear. The  Issues,  to  an  extent  at  least,  have 
been  merged  into  the  judgment. 

It  is  contended  by  plaintiff  that  this  Judg- 
ment has  been  paid.  The  contention  is  not 
sufficiently  sustained.  Plaintiff  has  not  been 
subrogated  to  any  of  the  rights  of  parties. 
If  the  judgment  has  been  paid  by  the  Athens 
Lumber  Company,  it  will  simplify  the  Issues 
very  much.  If  it  has  been  assigned  and  is 
now  held  by  a  third  person,  as  contended  by 
the  lumber  company,  it  is  not  possible  legal- 
ly to  order  that  the  judgment  is  satisfied  and 
that  the  Judicial  mortgage  must  be  canceled. 
That  can  only  be  done  contradictorily  with 
all  parties  concerned.  It  cannot  be  done  ex- 
clusively as  between  the  defendants.  Plain- 
tiff has  acquired  no  rights,  as  before  stated. 
When  it  will  have  acquired  rights  (If  ever 
it  does),  it  will  be  time  to  grant  a  judgment 
accordingly,  decreeing  that  the  Judgment 
should  be  paid  by  the  Athens  Lumber  Com- 
pany if  it  was  at  fault  In  the  present  con- 
dition of  the  Issues,  we  do  not  flud  it  pos- 
sible to  interpose  the  authority  of  the  court 
Defendants  have  been  condemned  in  solldo 
and  must  remain  condemned  until  it  becomes 
evident  that  other  remedy  can  be  invoked. 

With  reference  to  the  contract  strictly  of 
indemnity : 

[2]  As  to  the  claim  of  plaintiff  that  in  this 
suit  we  should  decide  who  was  at  fault  when 
plaintiff  Bailey  was  injured,  we  must  decline 
so  to  do.  The  matter  is  before  us  on  the 
evidence  it  was  rendered  before  in  the  cited 
case;  nothing  is  added  thereto.  Besides,  we 
think  that  in  the  present  condition  all  ques- 
tions relating  to  that  judgment  must  be  dis- 
posed of  before  taking  up  the  question  of 
who  is  liable. 

[3]  Relative  to  the  fee  of  attorney:  We 
have  been  unable  to  discover  that  plaintiff  is 
entitled  to  a  fee  for  its  regularly  retained 
attorney  paid  by  the  year.  Plaintiff  has  no 
right  to  fees,  there  having  been  no  contract 
made  in  regard  to  the  fees,  and  the  attorney 
appeared  as  its  attorney.  While  he  did  as- 
sist in  the  defense  in  the  cited  case,  his  serv- 
ices therefor  cannot  be  charged  to  the  de- 
fendant, the  Athens  Lumber  Company. 

Regarding  the  $57  for  costs  incurred  by 
plaintiff  in  the  first  suit  it  should  in  our 
opinion  remain  as  it  was  decided  by  the 
Judge  of  the  lower  court  That  is,  it  must  be 
paid  to  the  plaintiff  for  the  sake  of  consist- 
ency, if  for  nothing  else.  The  idea  is  that 
plaintiff  has  suffered  no  loss;  that  It  has 
been  amply  protected  to  date,  and  will  not 
have  anything  to  pay,  not  even  costs,  for 
those  are  ordered  paid. 

"The  best  role  would  seem  to  be  that  where 
the  contract  is  strictly  one  of  indemnity,  the 
indemnitee  cannot  recover  until  he  has  suffered 
actual  loss  or  damage.    Where  the  contract  is 


to  protect  against  liability,  the  indemnitee  may 
recover  as  soon  as  his  liability  has  become  es- 
tablished." 

The  indemnity  here  cannot  be  established 
as  between  the  defendants  and  plaintiff. 

For  reasons  assigned,  the  judgment  ap- 
pealed from  is  affirmed. 

PROVOSTY,  J.,  being  absent  on  account 
of  illness,  took  no  part 


(134  La.) 


No.  19,663. 


DEAN  v.  LOUISIANA  RY.  ft  NAVIGATION 

CO. 

(Supreme  Court  of  Louisiana.    Dec  1,  1913. 
Rehearing  Denied  March  16,  1914.) 

(SyUabut  ly  the  Court.) 

Carriers  (8  325*)— Injuries  to  Passenger— 

Contributory  Negligence. 

In  a  suit  for  damages  for  personal  inju- 
ries, plaintiff  cannot  recover  where  the  pre- 
ponderance of  evidence  shows  that  he  contrib- 
uted towards  the  accident  resulting  in  the  in- 
jury to  himself. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  1348;  Dec  Dig.  |  325.*] 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Grant;  W.  F.  Blackmail, 
Judge. 

Action  by  Albert  McNeely  Dean  against  the 
Louisiana  Railway  ft  Navigation  Company, 
for  personal  injuries.  From  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
ordered  dismissed. 

Wise,  Randolph  ft  Kendall,  of  Bhreveport, 
and  White  ft  Thornton  ft  Holloman,  of  Alex- 
andria, for  appellant  W.  C.  ft  J.  B.  Roberta, 
of  Colfax,  for  appellee. 

SO  MM  ERVTLLE,  J.  Plaintiff,  a  passenger 
on  one  of  defendant's  cars,  sues  for  damages 
for  personal  Injuries  sustained  by  him,  and 
alleged  to  have  been  suffered  because  of  the 
fault  and  neglect  of  the  employes  of  defend- 
ant company. 

Defendant  flies  a  general  denial,  and 
pleads  negligence  on  the  part  of  plaintiff. 

There  was  judgment  in  favor  of  plaintiff 
and  against  defendant  in  the  sum  of  $2,000; 
and  defendant  appeals. 

Plaintiff  is  the  only  witness  on  his  own  be- 
half as  to  the  cause  of  the  injury  of  which 
he  oomplains.  He  is  contradicted  In  nearly 
all  points  by  two  witnesses  for  the  defend- 
ant who  were  in  the  employ  of  the  defend- 
ant, and  on  the  train,  at  the  time  of  the  ac- 
cident to  plaintiff. 

Plaintiff  testified  that  there  was  a  third 
person,  the  porter  of  the  train,  who  was  al- 
so present  and  who  took  part  in  the  conver- 
sation Just  before  the  accident;  but  he  is 
contradicted  by  the  porter,  who  testifies  that 
he  took  no  part  in  such  conversation.  The 
fourth  person  in  the  coach  was  the  conductor. 
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who  saw  and  heard  nothing  of  what  preceded 
the  accident 

The  preponderance  of  the  evidence  shows 
that  the  plaintiff  and  the  express  messenger, 
who  also  was  the  baggagemaster,  were  In- 
dulging in  horse  play,  where  the  pistol,  be- 
longing to  the  express  messenger,  was  being 
freely  handled  by  the  plaintiff  and  by  the 
messenger.  The  evidence  further  shows  that, 
when  plaintiff  returned  the  pistol  to  the 
express  messenger,  it  was  accidently  dis- 
charged while  being  put  into  the  holster, 
which  was  hanging  at  the  latter's  side.  It 
was  then  that  a  bullet  struck  plaintiff  in  the 
heel,  which  wound  is  the  foundation  of  this 
suit 

In  view  of  the  fact  that  plaintiff  was  part- 
ly to  blame  for  the  Injury  to  himself,  he 
cannot  recover  from  the  defendant  corpora- 
tion for  the  injury  which  resulted  from  the 
carelessness  of  one  of  its  employes.  The 
plaintiff  and  all  of  the  witnesses  who  testi- 
fied for  the  defendant  say  that  the  discharge 
of  the  pistol  and  the  wounding  of  plaintiff 
were  due  entirely  to  accident. 

The  judgment  appealed  from  is  annulled, 
avoided,  and  reversed;  and  It  is  further  or- 
dered, adjudged,  and  decreed  that  there  be 
judgment  in  favor  of  defendant  dismissing 
plaintiff's  demand,  with  costs. 

(134  La.) 

No.  20,057. 

McCARTAN  v.  FILKINS. 

(Supreme  Court  of  Louisiana.    Feb.  16,  1014. 
Rehearing  Denied  March  16, 1014.) 

(ByUobut  by  the  Court.) 

Divorce  (S  120*)  —  Evidence  —  Weight  and 
Probative  Effect. 

In  actions  for  divorce,  courts  must  take 
such  evidence  as  the  nature  of  the  case  permits, 
circumstantial,  direct  or  positive,  and  bring 
to  bear  upon  it  the  experiences  and  observations 
of  life,  and  thus  weighing  it  with  prudence  and 
care  give  effect  to  its  just  preponderance.  Sie- 
bert  v.  Klapper,  40  La.  Ann.  241,  21  South. 
259:  Mehle  v.  Lapevrollerie,  16  La.  Ann.  4; 
14  Cyc.  684,  608;  Moller  v.  Moller,  115  N.  Y. 
4C6,  22  N.  E.  160 ;  Baudry-Lacantinerie,  vol.  1, 
p.  4l3. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  ff  411-441,  454;  Dec.  Dig.  |  120.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Robert  J.  McCartan  against  Min- 
nie Filkins  for  divorce.  Judgment  for  de- 
fendant and  plaintiff  appeals.  Reversed. 

H.  W*  Robinson,  of  New  Orleans,  for  ap- 
pellant Paul  L.  Fourchy,  of  New  Orleans, 
for  appellee. 

SOMMERVILLE,  J.  Plaintiff  sued  his 
wife,  the  defendant,  for  divorce  on  the 
ground  for  adultery,  alleged  to  have  been  com- 
mitted with  a  certain  person  named  in  the 
petition.  There  was  judgment  for  defendant 
and  plaintiff  appeals. 


The  only  question  in  the  case  is  as  to  the 
sufficiency  of  evidence  offered  in  support  of 
the  adultery  charged.  The  acts  of  adultery 
were  circumstantially  proved  by  the  testi- 
mony of  three  detectives. 

In  the  absence  of  the  reasons  for  judgment 
from  the  record,  it  is  presumed  that  the  trial 
judge  rejected  the  testimony  because  it  was 
given  by  detectives  employed  by  the  plaintiff 
in  the  cause. 

The  testimony  of  a  person  employed  by  the 
husband  or  the  wife  to  detect  the  other  sus- 
pected of  adultery  is  competent  and  should 
not  be  rejected  absolutely.  Such  is  the  rule 
of  several  of  the  courts  of  the  Union.  The 
law  with  reference  thereto  is  laid  down  iu  14 
Cyc.  p.  608,  as  follows: 

"Although  the  testimony  of  a  person  employed 
to  watch  and  detect  the  husband  or  wife  sus- 
pected of  adultery  is  competent  and  ought  not 
to  be  absolutely  rejected,  It  should  be  received 
with  great  caution,  and  scrupulously  and  mi- 
nutely scrutinized,  and  ordinarily  it  should  be 
corroborated  either  by  the  facts  and  circum- 
stances in  evidence,  or  by  the  direct  testimony  • 
of  other  witnesses,  or  by  both." 

The  reason  for  receiving  the  testimony  of 
a  hired  employe,  or  detective,  with  great  cau- 
tion is  obvious.  A  man  who  sets  himself  up 
as  a  discoverer  of  supposed  delinquencies, 
whose  pay  depends  upon  the  extent  or  suc- 
cess of  his  employment  the  extent  of  his  em- 
ployment depending  upon  the  discoveries  he 
is  able  to  make,  becomes  a  most  dangerous 
witness.  The  courts  have  therefore  been 
slow,  or  rather  cautious,  in  receiving  such 
testimony.  It  requires  corroboration  before 
it  will  be  made  the  basis  of  a  judgment  of 
court 

The  record  shows  that  plaintiff  employed 
a  detective  for  the  purpose  of  discovering 
acts  of  adultery  by  his  wife  with  a  certain 
named  man,  and  that  this  detective  placed 
the  matter  in  the  hands  of  two  of  his  em- 
ployes, and  they  are  the  witnesses  who  tes- 
tified to  the  acts  of  adultery  alleged  in  the 
petition. 

These  witnesses  do  not  testify  positively, 
but  circumstantially.  Their  testimony  is 
corroborated  in  almost  every  particular  by 
witnesses  for  the  defendant  except  to  the 
one  fact  that  the  door  of  defendant's  bed- 
room in  a  hotel  in  the  city  of  New  Orleans 
was  closed  while  she  was  entertaining  the 
co-respondent  in  her  bedroom.  The  detec- 
tives testified  that  the  door  of  the  room  was 
closed,  and  that  the  light  was  extinguished  or 
turned  low  while  the  co-respondent  spent 
parts  of  two  nights  with  the  defendant. 
Their  evidence  being  competent  and  having 
been  corroborated  in  almost  all  particulars, 
is  entitled  to  consideration  and  weight  in  de- 
termining the  case.  In  actions  for  divorce, 
courts  must  take  such  evidence  as  the  na- 
ture of  the  case  permits,  circumstantial,  di- 
rect or  positive,  and  bring  to  bear  upon  it 
the  experiences  and  observations  of  life,  and 
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thus  weighing  it  with  prudence  and  care  give 
effect  to  its  Just  preponderance. 

The  testimony  in  the  record,  although  cir- 
cumstantial, proves  the  acts  of  adultery  on 
defendant's  part  alleged  in  plaintiff's  pe- 
tition. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed;  and  it  Is 
now  ordered,  adjudged  and  decreed  that  there 
be  judgment  in  favor  of  Robert  J.  McCartan 
and  against  his  wife,  Mrs.  Minnie  Filklns 
McCartan,  decreeing  a  divorce  a  vinculo  ma- 
trimonii, and  forever  dissolving  the  bonds  of 
matrimony  now  existing  between  them.  Costs 
to  be  paid  by  defendant 

PROVOSTY,  J.,  being  absent  on  account 
of  illness,  took  no  part 


(134  La.) 

No.  19,9ia 
SUCCESSION  OF  TEMPLEMAN. 
OPPOSITION  OF  RUSHING. 
(Supreme  Court  of  Louisiana.  March  2,  1914.) 
(Syllabus  by  the  Court.) 
On  the  Motion  to  Dismiss. 

1.  Coubts  (|  224*)— Appellate  Jurisdiction 
of  Supreme  Court  —  Administration  or 
Estates. 

The  amount  of  the  fund  to  be  distributed 
by  the  administrator  determines  the  jurisdic- 
tion of  the  Supreme  Court 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 

aft487' 6081 6091 614, 616, 617 ;  Dec'  Dis 


On  the  Merits. 

2.  Executors  and  Administrators  ($  206*)— 
Services  Rendered  Decedent— Right  to 
Compensation. 

Where  the  deceased  owned  a  home  and  was 
able  to  support  herself,  and  a  married  daughter, 
who  lived  with  her,  nursed  the  mother  during 
her  last  illness,  held,  that  the  daughter  had  no 
legal  claim  for  such  services,  either  against  the 
estate  of  the  deceased  or  her  coheirs. 

[Ed.  Note— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  733:  Dec. 
Dig.  f  206.*] 

Appeal  from  Seventh  Judicial  District 
Court,  Parish  of  Richland;  John  R.  Mcin- 
tosh, Judge. 

Succession  of  Mary  J.  Templeman,  The 
administrator  filed  his  final  account  pro- 
posing distribution,  and  Thomas  J.  Christian 
and  others  filed  opposition.  Oppositions  al- 
lowed, and  administrator  appeals.  Reversed, 
and  one  opposition  dismissed. 

Smith  &  McGregor,  of  Rayville,  for  ap- 
pellant Ellis  &  Ellis,  of  Amite  City,  and  To- 
bin  R.  Hodge,  of  Rayville,  for  appellee. 

LAND,  J.  The  administrator  filed  his  final 
account  proposing  to  distribute  the  sum  of 
12,245.12  among  the  creditors  and  hetrs. 

Thomas  Christian  filed  an  opposition, 
claiming  to  be  a  creditor  for  $50  for  services 
rendered  to  the  deceased.  Mrs.  Francis  Rush- 


ing and  her  husband  filed  oppositions,  claim- 
ing to  be  creditors  for  81,715  for  nursing  and 
other  persona]  services  rendered  to  the  de- 
ceased from  December  11,  1910,  to  November 
19,  1911,  and  for  $220.50  for  feeding  stock 
after  the  death  of  the  deceased. 

The  judge  sustained  the  opposition  of 
Christian,  and  on  the  first  trial  rejected  the 
opposition  of  the  Rushings,  but  subsequently 
allowed  mem  the  sum  of  $250.  The  admin- 
istrator has  appealed. 

Motion  to  Dismiss  the  Appeal. 

[1]  The  Rushings  have  moved  to  dismiss 
the  appeal  on  the  ground  that  the  amount  of 
their  oppositions,  which  were  separately 
tried,  did  not  exceed  $2,000.  The  fund  to  be 
distributed  governs.  Article  85,  Constitution 
of  1913.  The  motion  to  dismiss  is  therefore, 
overruled. 

On  the  Merits. 

[2]  The  judgment  below  is  treated  by  coun- 
sel as  one  in  favor  of  Mrs.  Rushing.  Mrs. 
Rushing  nursed  her  mother,  who  was  bed- 
ridden and  suffering  from  a  broken  hip  for 
more  than  11  months.  The  only  question  be- 
fore us  is  whether,  as  a  matter  of  law,  she 
has  a  claim  for  such  services  against  the  es- 
tate. Jurisprudence  recognizes  that,  where 
one  of  the  children  of  the  deceased  support- 
ed and  attended  to  the  wants  of  the  indigent 
parent  during  sickness  and  old  age,  he  la  en- 
titled to  a  contribution  from  bis  coheirs,  each 
for  his  virile  share.  Estate  of  Mrs.  M.  A. 
Oliver,  18  La.  Ann.  594 ;  Succession  of  New- 
ton, 33  La.  Ann.  621;  Succession  of  Guidry, 
40  La.  Ann.  671,  4  South.  893.  There  is  no 
such  case  before  us,  as  the  deceased  was  am- 
ply able  to  support  herself,  and  her.  daugh- 
ter and  son-in-law  lived  with  her. 

Where  services  are  rendered  to  near  rela- 
tives, they  are  presumed  to  be  gratuitous, 
and  no  recovery  can  be  had,  unless  on  express 
contract  or  its  equivalent  Succession  of 
Daste,  125  La.  657,  61  South.  677,  29  L.  R. 
A.  (N.  S.)  297. 

It  is  therefore  ordered  that  the  judgment 
below  be  reversed,  and  that  the  opposition  of 
Mrs.  Francis  Rushing  be  dismissed,  with 
costs. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part 


(1S4  La.) 

No.  19,759. 

CITY  OF  SHREVEPORT  v.  WEINER  et  al 

(Supreme  Court  of  Louisiana.    Jan.  19,  1914. 
Rehearing  Denied  Feb.  16,  1914.) 

(Byttabu*  by  Editorial  Staff.) 

Municipal  Corporations  (|  426*)— Paving 
Street— Esplanade— Liability  of  Cm  as 
Abutting  Owner. 

Under  Act  No.  10  of  1896,  apportioning  tb* 
cost  of  paving  one-third  to  the  city,  and  one-third 
to  the  abutting  property  owners,  a  city  owning 
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parts  marked  "Esplanade"  on  a  plot  of  a  sub- 
division, and  setting  them  apart  as  grass  plots 
within  a  curbing,  and  paving  the  space  between 
them  and  the  property  lines,  was  an  abutting 

Sroperty  owner  liable  to  one-third  of  the  cost, 
i  addition  to  the  one-third  expressly  imposed  by 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §t  1035-1037;  Dec. 
Dig.  8  426.*j 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  E.  W.  Sutherlin,  Judge. 

Action  by  the  City  of  Shreveport  against 
Sam  Weiner,  Jr.,  and  another.  Judgment 
for  defendants,  and  the  City  appeals.  Af- 
firmed. 

J.  M.  Foster,  City.  Atty.,  and  O.  W.  Jack, 
both  of  Shreveport  (Philip  S.  Pugh,  of  Crow- 
ley, of  counsel),  for  appellant.  Thatcher  ft 
Welsh,  of  Shreveport,  for  appellees. 

PROVOSTY,  J.  On  the  plot  of  Tuxedo 
Park  subdivision  of  the  city  of  Shreveport, 
Boulevard  street  extends  from  Fairfield  ave- 
nue to  Southern  avenue,  a  distance  of  three 
squares.  Its  central  portion,  except  that  part 
occupied  by  the  two  cross-streets,  is  set  off 
into  three  rectangles,  each  marked  "Espla- 
nade." These  rectangles  are  22%  feet  wide, 
and  of  equal  length  with  the  squares.  The 
space  between  them  and  the  property  line, 
on  each  side,  is  30  feet  wide,  and  continues 
the  length  of  the  street,  and  is  marked 
"Boulevard." 

These  "Esplanade"  parts  were  in  no  way 
distinguished  from  the  rest  of  the  street, 
until  the  street  was  paved.  But  they  were 
then  set  apart  as  grass  plots,  with  a  curb 
rising  some  six  inches  above  the  pavement, 
similar  to  that  of  the  sidewalks.  One  of 
the  property  owners  abutting  on  the  street 
sought  to  have  them  included  in  the  rest  of 
the  street;  but  the  street  commissioner  was 
of  opinion  that  this  might  be  considered  to 
be  a  diversion  from  the  use  for  which  the 
dedication  was  made  to  the  public,  and  cause 
the  ownership  to  revert  to  the  former  own- 
ers. 

This  paving  work  was  done  under  Act  10, 
p.  9,  of  1896,  by  which  the  cost  of  paving  Is  ap- 
portioned one-third  to  the  city,  and  one-third 
to  the  abutting  property  owners;  and  the 
question  presented  in  this  case  Is  whether  the 
city,  as  owner  of  these  "Esplanades,"  is  an 
abutting  property  owner,  and  as  such  must 
pay  one-third  of  the  expenses  of  the  paving, 
in  addition  to  the  one-third  which  she  is  re- 
quired to  pay  under  the  statute,  or  whether 
the  entire  space  including  the  "Esplanades" 
constitutes  but  one  street,  for  the  paving  of 
which  she  pays  one-third,  and  the  abutting 
property  owners  two-thirds. 

The  street  railway  company  operates  a 
double  track  along  the  center  of  this  Boule- 
vard street  under  grant  from  the  city;  but 
whether,  in  making  this  grant  over  the  "Es- 
planade" parts,  the  city  acted  in  any  other 
quality  than  that  in  which  a  city  in  general 


acts  in  granting  street  railway  franchises 
does  not  appear  from  the  record. 

That  these  "Esplanades"  have  been  dedi- 
cated to  the  public,  and  belong  to  the  city 
as  the  legal  representative  of  the  public, 
there  is  no  question.  But  the  contention  is 
that  they  stand  on  the  same  footing  as  the 
rest  of  the  street,  and  that  the  city  is  no 
more  liable  to  street  paving  contribution  by 
reason  of  being  owner  of  them  than  she  is 
by  reason  of  being  owner  of  the  rest  of  the 
street;  that,  Instead  of  leaving  this  22% 
feet  space  in  the  center  of  the  street  for  grass 
plots,  she  might  have  divided  it  between  the 
two  banquettes,  and  paved  the  center  of  the 
street;  that  this  course  was  followed  on 
other  broad  streets  of  the  city. 

What  would  have  been  the  legal  situation 
had  that  course  been  followed  is  a  question 
not  now  before  this  court  for  consideration. 
The  city  did  not  follow  that  course,  but  re- 
served these  "Esplanades"  as  grass  plots,  not 
forming  part  of  the  street;  and,  such  being 
the  case,  she,  as  owner  of  them,  must,  under 
a  jurisprudence  now  fairly  well  settled,  be 
held  to  occupy  the  position  of  an  ordinary 
abutting  owner,  and  to  be  liable  as  such  un- 
der said  Act  10  of  1896.  Marquez  v.  New 
Orleans,  18  La.  Ann.  819;  Correjolles  v. 
Succession  of  Foucher,  26  La.  Ann  363;  Bar- 
ber Asphalt  Co.  v.  Gogreve,  41  La.  Ann.  269, 
5  South.  848;  State  ex  rel.  v.  New  Orleans  ft 
Lake  R.  R.  Co.,  42  La.  Ann.  555,  7  South. 
606;  Fayssoux  v.  De  Chaurand,  36  La.  Ann, 
547. 

Judgment  affirmed. 


(134  La.) 

No.  19,906. 

S.  ZEMURRAY  ft  CO.  v.  TOWN  OF  FRANK- 
LIN et  al. 

(Supreme  Court  of  Louisiana.   March  2,  1914.) 

(SyUabu*  by  the  Court.) 

Hawkers  and  Peddlebs  (J  8*)— Licenses— 

• 'Wholesales.  " 

A  wholesale  fruit  dealer  of  the  city  of  New 
Orleans  who  sent  a  car  load  of  bananas  to  the 
town  of  Franklin,  and  there,  through  an  agent 
accompanying  the  car,  sold  bunches  of  bananas 
for  resale,  using  the  car  as  a  storehouse,  there- 
by engaged  in  a  wholesale  business,  and  sub- 
jected himself  to  the  payment  of  a  wholesale  li- 
cense to  the  town. 

[Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  §§  8-6;  Dec.  Dig.  §  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7451.] 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary ;  T.  M.  Mill- 
ing, Judge. 

Injunction  by  8.  Zemurray  ft  Co.  against 
the-  Town  of  Franklin  and  others.  From 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

W.  O.  Baker  and  Emmet  Alpha,  both  of 
Franklin,  and  Charles  Rosen  and  Za chary 
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Adler,  both  of  New  Orleans,  for  appellant 
L.  O.  Pecot,  of  Franklin  (C.  J.  Boatner,  of 
Franklin,  of  counsel),  for  appellees. 

LAND,  J.  This  Is  an  injunction  suit 
against  the  defendants  to  restrain  them  from 
interfering  with  the  plaintiff's  agent  in  the 
sale  of  bananas  by  bunches  from  a  freight 
car  at  Franklin,  La.,  because  of  the  failure 
of  the  plaintiff  to  take  out  a  wholesale  li- 
cense in  the  town  of  Franklin  for  the  year 
1912. 

Plaintiff's  firm  was  domiciled  in  the  city  of 
New  Orleans,  where  it  was  engaged  in  the 
wholesale  fruit  business.  Plaintiff  had  paid 
license  taxes  to  the  state  and  to  the  city  of 
New  Orleans  for  the  year  1912. 

The  town  of  Franklin,  for  answer  to  the 
petition,  averred  that  the  plaintiff  was  en- 
gaged in  the  wholesale  fruit  business  in  said 
town  without  first  obtaining  a  license,  recon- 
vened for  the  amount  of  the  license,  with  in- 
terest, penalties,  and  attorney  fees,  and  pray- 
ed for  the  dissolution  of  the  injunction,  with 
costs  and  attorney  fees. 

There  was  judgment  in  favor  of  the  de- 
fendant as  prayed  for,  and  the  plaintiff  has 
appealed. 

The  question  of  law  involved  is  thus  stated 
by  counsel  for  the  plaintiff : 

"Is  a  duly  licensed  mercantile  firm,  in  the 
fruit  business,  which  ships  a  car  of  bananas  by 
rail  from  town  to  town,  having  its  own  agent 
accompanying  the  car,  and  selling  bananas  by 
the  bunch  to  any  one  who  wishes  to  buy,  is 
such  a  firm  duly  licensed  at  its  domicile  as  a 
wholesale  mercantile  firm,  subject  to  a  similar 
business  tax  in  each  town  where  bananas  are 
sold  from  the  car?" 

The  town  of  Franklin  contends  that,  the 
car  being  located  in  the  town,  and  the  sales 
being  in  original  packages,  and  for  tbe  pur- 
pose of  resale,  plaintiff,  under  the  law,  is  li- 
able to  the  minimum  license  as  a  wholesale 
merchant  under  the  ordinance  then  in  effect. 

Plaintiff's  allegations  show  that  It  ships 
by  rail  car  loads  of  bananas  from  town  to 
town,  and  disposes  of  them  as  in  the  instant 
case.  Counsel  for  defendant  contends  that  it 
is  of  no  moment  whether  the  business  be 
carried  on  from  a  box  car,  warehouse,  depot, 
platform,  or  wharf,  as  Act  No.  171  of  1898 
does  not  specify  any  particular  place  oi 
business  establishment. 

It  is  obvious  that  the  plaintiff,  under  its 
system  of  selling  bananas  from  cars,  may 
carry  on  such  business  In  the  town  of  Frank- 
lin, and  other  towns  of  this  state,  throughout 
the  year,  and  thereby  enjoy  all  the  advan- 
tages of  local  sales.  The  only  difference  be- 
tween plaintiff's  business  and  that  of  local 
dealers  in  the  same  line  is  in  the  use  of  a 
car  instead  of  a  building  for  the  purpose  of 
storage  and  sale. 


Every  person  who  pursues  any  business  be- 
comes liable  to  a  license  tax  from  and  after 
January  2d  of  each  year,  or  from  the  date  of 
the  commencement  of  his  business.  Section 
2,  Act  No.  171, 1898.  Plaintiff  commenced  do- 
ing business  in  the  town  of  Franklin  when 
its  agent  commenced  selling  bananas  from  the 
car  located  within  the  limits  of  that  town. 

Plaintiff's  counsel  contend  that  the  busi- 
ness thus  pursued  was  a  peddling  business, 
and  cite  Pegues  v.  Ray,  50  La.  Ann.  574,  23 
South.  904.  But  that  was  the  case  of  a  com- 
mercial drummer  selling  wrought-lron  rang- 
es by  samples.  Act  No.  171  of  1898,  |  12, 
divides  peddlers  or  hawkers  Into  five  classes: 

"When  traveling  on  foot" 
"When  traveling  on  horseback.'* 
"When  traveling  in  a  one-horse  vehicle.'' 
"When  traveling  in  a  two-horse  vehicle." 
"When  traveling  on  any  kind  of  water  craft, 
two  hundred  dollars." 

The  same  act  further  provides: 

"That  all  traveling  vendors  of  stoves,  light- 
ning rods  and  clocks  shall  pay  a  license  an- 
nually of  two  hundred  dollars.' 

Selling  bananas  -by  wholesale  out  of  rail- 
road cars  does  not  come  within  the  meaning 
of  peddling  or  hawking,  or  itinerant  vend- 
ing of  articles  of  merchandise  at  retail  from 
house  to  house.  Wholesaling  Is  the  selling 
by  the  original  or  unbroken  package  or  bar- 
rel only  to  dealers  for  resale.  Act  No.  171 
of  1898,  p.  894. 

In  a  supplemental  petition  plaintiff  repre- 
sents: 

"That  in  fact  or  in  truth  it  waa  neither  a 
stationary  wholesaler  nor  retailer,  and  like- 
wise was  not  a  peddler  within  the  revenue  act 
of  Louisiana  because  it  was  peddling  neither 
from  a  boat,  from  a  wagon,  from  horseback,  nor 
from  on  foot,  and  that  by  reason  of  the  laws  not 
having  required  the  payment  of  a  license  by 
your  petitioner  for  the  business  of  peddling  fruit 
from  a  railroad  car,  that  no  license  could  be 
demanded  of  it  by  the  town  of  Franklin.'' 

Plaintiff,  in  its  supplemental  petition,  ad- 
mitted all  the  facts  set  forth  in  the  answer, 
which,  among  other  things,  avers  that  plain- 
tiff's agent  made  sales  in  unbroken  packages 
for  resale — 

"from  the  car  in  the  same  manner  as  though 
from  a  wholesale  storehouse." 

From  the  admitted  facts,  it  appears  that 
the  plaintiff  was  engaged  in  the  business  of 
selling  bananas  at  wholesale  in  the  town  of 
Franklin  just  as  effectually  as  If  it  had  a 
branch  establishment  in  that  place.  Plain- 
tiff owes  a  license  for  each  and  every  branch 
of  Its  business.  See  Sheriff  and  Tax  Collec- 
tor v.  Bokenfor,  108  La.  19,  82  8outh.  178. 

Judgment  affirmed. 

PRO VOSTT,  J.,  being  absent  on  account  of 
illness,  took  no  part 
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SIMMONS  v.  STATE.   (No.  17,200.) 
(Supreme  Court  of  Mississippi.   April  6,  1914.) 

1.  Criminal  Law  (§  552*)— Circumstantial 
Evidence — Sufficiency. 

Circumstantial  evidence  to  support  a  con- 
viction mnst  prove  guilt  beyond  a  reasonable 
doubt,  and  exclude  every  other  reasonable  hy- 
pothesis than  that  of  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1257,  1259-1262;  Dec.  Dig. 
|  552.*] 

2.  Criminal  Law  (|  784*) — Circumstantial 
Evidence—  Instructions. 

The  court  charging  that  circumstantial  evi- 
dence may  support  a  conviction,  must  also 
charge  that,  before  the  jury  can  convict  the  evi- 
dence must  exclude  every  other  reasonable  hy- 
pothesis than  that  of  guilt  and  a  mere  •charge 
that  if  the  circumstances  are  sufficient  to  con- 
vince the  jury  beyond  a  reasonable  doubt  that 
accused  is  guilty,  they  may  convict  him  is  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1883-1888,  1922, 1960;  Dec. 
Dig.  S  784.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; D.  M  Miller,  Judge. 

J.  E.  Simmons  was  convicted  of  crime,  and 
he  appeals.   Reversed  and  remanded. 

R.  W.  Cutrer,  of  Magnolia,  for  appellant 
Geo.  H.  Eth  ridge,  Asst  Atty.  Gen.,  foe  the 
State. 

SMITH,  C.  J.  This  cause  is  for  the  second 
time  before  us.  On  the  first  appeal,  which 
will  be  found  reported  in  the  61  Southern, 
826,  one  of  the  errors  for  which  the  judg- 
ment of  the  court  below  was  reversed  was 
the  granting  at  the  request  of  the  state  of  the 
following  instruction  to  the  Jury:  "The  court 
further  instructs  the  jury  that  the  crime  of 
rape  may  be  proven  by  circumstances,  'and 
it  Is  not  necessary  to  have  an  eyewitness  to 
the  deed,  if  the  circumstances  in  evidence 
are  sufficient  to  create  in  the  minds  of  the 
jury  a  belief  that  the  accused  party  is  guilty 
beyond  a  reasonable  doubt" 

When  the  cause  was  again  tried  In  the 
court  below,  at  the  request  of  the  state,  prac- 
tically the  same  instruction  was  granted;  It 
being  as  follows:  "The  court  instructs  the 
jury  for  the  state  that  the  crime  of  rape 
may  be  proven  by  circumstances,  and  it  is 
not  necessary  to  have  an  eyewitness  to  the 
deed,  if  the  circumstances  are  sufficient  to 
convince  the  jury  beyond  a  reasonable  doubt 
that  the  accused  party  is  guilty." 

It  becomes  necessary,  therefore,  for  us  to 
again  reverse  the  judgment,  and  remand  the 
cause  for  another  trial. 

[1]  In  the  language  of  the  court  in  Wil- 
liams v.  State,  95  Miss.  671,  49  South.  513: 
"It  Is  elementary  law  that  a  conviction  may 
be  had  on  circumstantial  evidence  alone 
when  by  it  guilt  is  proven  beyond  a  reason- 
able doubt;  but  it  is  also  elementary  that, 
before  such  evidence  can  be  said  to  prove 
guilt  beyond  a  reasonable  doubt,  it  must  ex- 
clude every  other  reasonable  hypothesis  than 


that  of  guilt"  This  rule  was  first  clearly 
announced  in  this  state  in  Algheri's  Case,  25 
Miss.  584,  and  has  since  been  uniformly  ad- 
hered to.  Caleb  v.  State,  39  Miss.  721 ;  Pitts 
v.  State,  43  Miss.  472;  James  v.  State,  45 
[•Miss.  572;  Webb  v.  State,  73  Miss.  461,  19 
South.  238;  Haywood  v.  State,  90  Miss.  461, 
43  South.  614;  Williams  v.  State,  95  Miss. 
671,  49  South.  513;  Permenter  v.  State,  99 
Miss.  453,  54  South.  949,  Ann.  Cas.  1913E, 
426 ;  Miller  v.  State,  99  Miss.  226,  54  South. 
838 ;  Irving  v.  State,  100  Miss.  208,  56  South. 
377 ;  Smith  v.  State,  101  Miss.  283,  57  South. 
913. 

The  reasons  on  which  this  rule  is  based 
will  be  found  clearly  set  out  in  Haywood  and 
Permentera  Cases,  supra,  in  Wills  on  Circum- 
stantial Evidence,  p.  300,  and  Underbill  on 
Criminal  Evidence,  {  6. 

[2]  When  an  instruction  is  granted  advis- 
ing the  jury  that  circumstantial  evidence 
may  be  sufficient  to  support  a  conviction, 
they  must  always  be  advised  that,  before 
it  can  be  said  to  be  sufficient  so  to  do,  it 
must  exclude  every  other  reasonable  hypothe- 
sis than  that  of  guilt,  "for  It  Is  the  exclu- 
sion of  every  other  reasonable  hypothesis 
than  that  of  the  guilt  of  the  .accused  that 
Invests  mere  circumstances  with  the  force  of 
proof." 

Inference  of  guilt  should  be  drawn  from 
circumstances  only  after  the  exercise  of  great 
care  and  caution  for,  without  the  exercise  of 
such  care  and  caution,  the  wrong  Inference 
may  easily  be  drawn.  Moreover,  the  crime 
here  charged  and  the  circumstances  on  which 
a  conviction  is  sought  are  both  of  such  char- 
acter that  it  Is  highly  Important  that  appel- 
lant should  not  be  deprived  of  any  substan- 
tial right 

Reversed  and  remanded. 


TURNER  v.  OSBORN.    (No.  16,472.) 

(Supreme  Court  of  Mississippi.   April  6,  1914.) 

L  Payment  (§  SB*)— Application— Ratifica- 
tion. 

The  maker  of  two  notes  payable  to  the  same 
person  for  the  same  amount,  only  one  of  which 
was  due,  who  sent  the  amount  of  one  note  to  the 
payee,  who  erroneously  applied  it  to  the  pay- 
ment of  the  note  not  due,  which  he  returned  ta 
the  maker,  ratified  the  application  of  the  pay- 
ment by  retaining  the  returned  note,  and  cannot 
rely  upon  the  payment  as  a  defense  to  an  action 
upon  the  other  note. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  H  104-114;  Dec.  Dig.  |  39.*] 

2.  Bills  and  Notes  (|  687*) — Sufficiency- 
Interest. 

A  showing  that  the  maker  of  a  note  had 
paid  the  principal  thereof  does  not  entitle  him 
to  a  directed  verdict  in  an  action  thereon,  where 
there  was  no  evidence  that  the  interest  had  been 
paid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Not«j  Cent  Dig.  §§  1862-1893;  Dec.  Dig.  § 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty; C.  L  Dobbs,  Judge. 
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Action  by  W.  A.  Turner  against  E.  D.  Os- 
born.  Judgment  for  the  defendant,  and 
plaintiff  appeals.   Reversed  and  remanded. 

Street  &  Street,  of  Laurel,  for  appellant 
G.  B.  Wilson,  of  Philadelphia,  for  appellee. 

SMITH,  C.  J.  Appellant  instituted  this 
milt  in  the  court  of  a  justice  of  the  peace 
on  a  note  executed  to  him  by  appellee.  He 
filed  with  the  justice  of  the  peace,  in  addi- 
tion to  the  note  sued  on,  a  written  statement 
of  his  cause  of  action.  When  the  cause 
reached  the  circuit  court,  he  sought  to  amend 
this  written  statement,  so  as  to  set  forth 
that  on  April  21,  1909,  appellee  executed 
to  him  his  two  promissory  notes  for  $75 
each,  with  interest  from  date,  due  one  on 
the  21st  day  of  May  and  one  on  the  21st  day 
of  June  following;  that  on  May  29th  ap- 
pellee remitted  to  him  the  sum  of  $75,  with- 
out indicating  which  note  he  desired  to  pay ; 
that  he  had  deposited  these  notes  in  a  bank 
for  collection,  -and  that  thereupon  he  in- 
structed the  bank  to  mall  to  appellee  one  of 
the  notes;  and  that  the  bank  mailed  the 
note  due  on  June  21st  and  that  appellee  now 
has  this  note  in  his  possession.  The 
amended  statement  then  prayed  for  judg- 
ment for  the  amount  of  one  of  the  two 
notes,  with  interest  and  attorney's  fees.  This 
amendment  was  objected  to  by  appellee)  and 
the  objection  properly  sustained.  The  cause 
then  proceeded  to  trial  on  the  merits. 

[1]  Appellant  introduced  the  note  sued  on 
in  evidence,  proved  the  amount  of  a  rea- 
sonable attorney's  fee  for  the  collection 
thereof,  and  rested  his  case.  Appellee  then 
introduced  testimony  showing  that  on  May 
21st  he  mailed  appellant  a  check  for  $75,  the 
letter  in  which  it  was  inclosed  being  as  fol- 
lows :  "Inclosed  please  find  check,  for  which 
send  me  my  note."  The  receipt  of  this  check 
was  admitted  by  appellant  The  only  note 
due  at  this  time  was  the  one  sued  on.  Appel- 
lee in  rebuttal  attempted,  but  was  not  permit- 
ted, to  prove  the  facts  set  out  in  the  amend- 
ment he  had  sought  to  make  to  his  written 
statement  of  this  claim.  In  excluding  this  evi- 
dence the  court  was  in  error,  for  if  the  pay- 
ment by  appellee  was  applied  by  appellant 
to  the  wrong  note,  but  the  note  to  which  it 
was  applied  was  returned  to  and  retained 
by  him,  then  he  ratified  the  application  of 
the  payment  made  by  appellant,  and  there- 
fore still  owed  the  note  sued  on,  and  the  de- 
termination of  this  question  was  for  the 
jury. 

[2]  At  the  close  of  the  evidence  the  court 
also  erroneously  granted  appellee  a  peremp- 
tory instruction,  for  the  reason  that  even 
if  the  $75  paid  by  him  must  be  applied  to 
the  note  sued  on,  it  was  only  sufficient  to 
cover  the  principal  thereof,  and  it  does  not 
appear  that  the  interest  due  thereon  has 
been  paid. 

Reversed  and  remanded. 


BRASHEARS  t.  JOHNSON.  (No.  16,42a) 
(Supreme  Court  of  Mississippi.    April  6,  1914.) 

Banks  and  Banking  (|  135*)— Deposits — 
Application  to  Debts— Fibm  Debt. 

A  member  of  a  firm  which  was  indebted 
to  an  insolvent  bank  is  not  entitled  to  set  off 
against  his  share  of  the  firm  debt  the  amount 
of  his  individual  deposit  in  the  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f|  375-879;  Dec.  DI*.  f 
135.*] 

Appeal  from  Chancery  Court,  Bolivar 
County;  M.  E.  Denton,  Chancellor. 

Petition  by  W.  I.  Brashears  against  R.  B. 
Johnson,  as  receiver,  for  a  decree  requiring 
the  receiver  to  allow  the  petitioner  to  set  off 
his  individual  deposit  against  a  firm  debt 
due  an  insolvent  bank.  Petition  dismissed, 
and  petitioner  appeals.  Affirmed. 

Fontaine  Jones,  of  Rosedale,  for  appel- 
lant R.  B.  Johnson,  of  Cleveland,  for  appel- 
lee. 

COOK,  J.  Appellant  filed  the  following 
petition  in  the  chancery  court  of  Bolivar 
county,  viz.: 

"The  petitioner,  W.  I.  Brashears,  respect- 
fully shows:  That  at  the  time  of  the  fail- 
ure of  said  Bank  of  Gunnison,  and  the  ap- 
pointment of  the  receiver  therefor,  petition- 
er had  on  deposit  to  his  credit  in  said  bank 
$1,331.10.  That  petitioner  is  a  member  of  the 
firm  styled  'Gunnison  Lumber  Company,' 
composed  of  petitioner  and  H.  N.  Alexan- 
der, as  equal  partner,  and  that  said  firm  of 
Gunnison  Lumber  Company,  at  the  time  of 
such  failure  of  said  Bank  of  Gunnison,  owed 
said  bank  the  sum  of  $1,855.06,  and  that  the 
said  H.  N.  Alexander  stands  ready  and  will- 
ing, and  individually,  to  pay  his  one-half  of 
said  debt  to  said  Bank  of  Gunnison,  as  afore- 
said; That  petitioner  and  the  said  EL  N. 
Alexander  are  each  individually  solvent  and 
that  the  said  Gunnison  Lumber  Company  is 
also  solvent 

"Petitioner  is  advised  that  in  law  and  in 
equity  he  is  entitled  to  offset  against  the 
said  debt  to  the  Gunnison  Lumber  Company 
to  said  Bank  of  Gunnison  so  much  of  his  said 
individual  debt  or  credit  of  $1,331.10  as.  will 
equal  his  one-half  t>f  the  debt  of  said  Gun- 
nison Lumber  Company  to  said  Bank  of 
Gunnison. 

"Wherefore  he  prays  the  decree  of  this 
honorable  court  authorizing  and  allowing  the 
said  receiver  to  make  the  offset  above  men- 
tioned, upon  payment  in  full  by  the  said  H. 
N.  Alexander  of  his  one-half  of  said  debt 
of  Gunnison  Lumber  Company;  and  petition- 
er further  prays  for  such  other  and  further 
general  relief  as  to  equity  may  seem  meet 
and  as  in  duty  bound  he  will  ever  pray,"  etc. 

To  this  petition  the  following  demurrer 
was  Interposed,  viz.: 

"Now  comes  R.  B.  Johnson,  receiver  of 
the  Bank  of  Gunnison,  and  demurs  to  the 
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petition  of  W.  I.  Bra  shears,  filed  herein,  and 
for  causes  of  demurrer  alleges  and  avers: 

"First  Because  said  petition  shows  that 
there  is  a  lack  of  mutuality  in  the  several 
accounts  prayed  to  be  set  off  one  against  the 
other. 

"Second.  Because  the  said  petition  is  In- 
sufficient in  law  to  entitle  petitioner  to  the 
relief  prayed  for." 

The  demurrer  was  sustained,  and  petition 
dismissed ;  wherefore  this  appeal. 

In  Peine  v.  Lewis,  64  Miss.  96,  8  South. 
207,  Judge  Campbell,  speaking  for  the  court 
in  a  case  involving  the  precise  point  pre- 
sented by  this  record,  used  this  language: 
"The  appellant's  proposition  is  not  maintain- 
able." The  same  question  was  before  the 
court  for  the  first  time  in  Bullard  v.  Dor* 
sey,  7  Smedes  ft  M.  13,  wherein  Judge  Shar- 
key rendered  the  opinion  of  the  court,  Judge 
Clayton  dissenting,  and  again  in  Moody  v. 
Willis,  41  Miss.  347.  In  Peyton  v.  Planters' 
Compress,  63  Miss.  410,  it  is  shown  that 
there  is  no  lack  of  harmony  in  the  decisions 
of  this  court  upon  this  question.  See,  also, 
Walker  v.  Hall,  66  Miss.  390,  6  South.  818. 

Affirmed. 


SDTBBRRY  et  aL  v.  MERIDIAN  FERTI- 
LIZER FACTORY.  (No.  16,489.) 
(Supreme  Court  of  Mississippi.  April  6,  1914.) 

L  Death  (f  27*)— Formes  Recovery— Con- 
clusiveness— Judgment  bt  Agreement. 
Under  Laws  1908,  c  167,  providing  that 
the  determination  of  a  suit  for  the  death  of  a 
person  shall  not  bar  another  action,  unless  it 
was  decided  on  its  merits,  a  judgment  for  $200, 
rendered  by  a  justice  of  the  peace,  in  an  action 
brought  by  a  father  for  the  death  of  his  18 
year  old  son,  under  an  agreement  with  the  em- 
ployer, alleged  to  be  responsible  for  his  death, 
and  the  company  which  insured  that  employer 
against  liability  therefor,  that  the  father  would 
sue  for  that  amount,  and  that  the  judgment 
would  be  rendered  by  default,  does  not  bar  an 
action  by  the  mother  and  brothers  and  sisters, 
who  had  no  knowledge  of  the  agreement,  since 
it  was  obviously  not  a  judgment  on  the  merits, 
even  though  there  was  no  fraud. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  29;  Dea  Dig.  5  27.  •? 

2.  Death  (|  27*)  —  Damages  —  Inadequate 
Damages. 

The  amount  of  the  judgment  is  so  grossly 
inadequate  as  to  raise  a  suspicion  of  collusion 
between  the  father  and  employer  and  insurance 
company,  or  at  least  an  inference  that  the  case 
was  not  decided  on  its  merits. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §  29;  Dec  Dig.  |  27.*] 

Appeal  from  Circuit  Court,  Lauderdale 
County;  Jno.  L.  Buckley,  Judge. 

Action  by  Julia  .  Sutberry  and  others 
against  the  Meridian  Fertilizer  Factory. 
From  an  order  sustaining  defendant's  de- 
murrer to  the  replication,  the  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

Fewell  ft  Cameron,  of  Meridian,  for  ap- 
pellants. Amis  ft  Dunn,  of  Meridian,  for 
appellee. 


COOK,  J.  Appellants  sued  appellee  for 
negligently  causing  the  death  of  William 
Sutberry,  the  minor  son  of  one  of  the  plain- 
tiffs,  the  brother  of  the  others.  Defendant, 
appellee  here,  interposed  the  plea  of  not 
guilty,  and  also  filed  a  special  plea  in  bar, 
which  plea  avers  that  the  plaintiffs  and 
Wm.  Sutberry,  Sr.,  father  of  the  deceased, 
had,  before  the  institution  of  this  suit,  filed 
an  action  for  the  same  cause  of  action  be- 
fore a  justice  of  the  peace,  that  final  judg- 
ment was  rendered  in  that  suit  against  ap- 
pellee, and  that  the  judgment  had  been  sat- 
isfied. To  this  plea  in  bar  appellants  re- 
plied by  saying  the  suit  In  the  justice  court 
was  instituted  without  authority  from  them ; 
that  Wm.  Sutberry,  Sr.,  was  notified  by 
Julia  Sutberry,  one  of  plaintiffs,  and  moth- 
er of  the  others,  not  to  make  any  settlement 
or  institute  suit  for  or  on  behalf  of  herself 
or  children;  that  the  said  suit  was  a  fraud 
upon  their  rights;  and  that  same  was  be- 
gun by  William  Sutberry  at  the  instance  of 
an  accident  Insurance  company,  which  com- 
pany carried  for  the  defendant  a  policy  of 
insurance  on  the  lives  of  the  employes  of 
defendant,  indemnifying  defendant  against 
the  injury  or  death- of  Its  employes  caused 
by  the  negligence  of  defendant.  In  short, 
the  plea  states  that  the  suit  in  question  was 
filed  and  conducted  by  the  insurance  com- 
pany upon  an  agreement  made  beforehand 
that  defendant  would  admit  liability  for 
$200,  and  that  the  plaintiff  was  to  get  this 
sum  by  obtaining  an  agreed  judgment  for 
that  amount  against  defendant  The  rec- 
ord shows  that  a  judgment  by  default  was 
entered  for  the  amount,  and  same  was  paid 
by  defendant  Defendant  demurred  to  this 
replication,  and  the  demurrer  was  sustained 
by  the  court 

[1]  The  demurrer  admits  that  the  judg- 
ment pleaded  in  bar  was  obtained  by  Wm. 
Sutberry,  Sr.,  by  agreement  with  the  in- 
surance company  and  defendant  The 
amount  to  be  recovered  was  agreed  on  be- 
fore the  suit  was  filed.  This  settlement  was 
made  without  the  knowledge  or  consent  of 
plaintiffs  in  this  suit 

Chapter  167,  Laws  1908,  provides  how 
and  by  whom  actions  of  the  sort  here  in- 
volved may  be  brought,  in  these  words: 
"The  action  for  such  damages  may  be 
brought  in  the  name  of  the  widow,  for  the 
death  of  her  husband,  or  by  the  husband  for 
the  death  of  the  wife,  or  by  the  parent  for 
the  death  of  a  child,  or  in  the  name  of  a  child 
for  the  death  of  a  parent,  or  by  a  brother 
for  the  death  of  a  sister,  or  by  a  sister  for 
the  death  of  a  brother,  or  by  a  sister  for 
the  death  of  a  sister,  or  a  brother  for  the 
death  of  a  brother,  or  all  parties  interested 
may  join  in  the  suit  and  there  shall  be  but 
one  suit  for  the  same  death  which  shall  in- 
ure for  the  benefit  of  all  parties  concerned, 
but  the  determination  of  each  suit  shall  not 
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bar  another  action  unless  it  be  decided  on 
itt  merits.  In  such  action  the  party  or  par- 
ties suing  shall  recover  such  damages  as 
the  jury  may  determine  to  be  just,  taking 
into  consideration  all  the  damages  of  ev- 
ery kind  to  the  decedent  and  all  damages 
of  every  kind  to  any  and  all  parties  inter- 
ested in  the  suit" 

Any  one  of  the  relatives  mentioned  may 
file  the  suit,  "or  all  parties  Interested  may 
join  in  the  suit,  •  •  *  but  the  deter- 
mination of  such  suit  Bfaall  not  bar  another 
action  unless  it  be  decided  on  its  merits." 

The  Legislature  seems  to  have  thought 
it  was  sometimes  difficult  to  find  all  of  the 
parties  Interested  in  cases  of  this  kind,  and 
for  this  reason,  or  for  the  reason  that  all 
parties  interested  may  not  agree  to  sue, 
the  right  to  sue  was  given  to  any  one  of 
the  parties  mentioned,  such  suit  to  con- 
clude all  others,  provided,  the  suit  was  de- 
cided upon  its  merits. 

The  engineers  of  the  justice  court  pro- 
ceedings were  evidently  aware  of  the  neces- 
sity for  having  the  judgment  of  a  court  up- 
on which  to  base  a  plea  of  res  judicata, 
and  it  appears,  from  the  averments  of  the 
replication,  old  man  Sutberry,  the  insur- 
ance company,  and  the  fertilizer  factory 
unanimously  agreed  to  have  a  suit  filed  for 
a  specific  sum,  previously  agree  a  upon,  a 
failure  of  the  defendant  to  appear  and  con- 
test the  suit,  followed  by  a  judgment  for 
the  sum  already  fixed.  This  was  the  plan 
pursued,  if  the  replication  is  to  be  taken  as 
true. 

Was  the  judgment  obtained  in  this  way 
such  judgment  on  the  merits  as  will  serve 
to  bar  this  action? 

It  Is  unnecessary  to  reach  the  conclusion 
that  any  actual  fraud  was  intended  in  or- 
der to  condemn  the  proceedings  in  question. 
If  the  statute  is  designed  to  protect  the  in- 
terest of  all  parties,  and  to  this  end  requires 
a  judicial  determination  of  the  rights  of  ab- 
sent relatives,  the  judgment  pleaded  will  not 
bar  this  action. 

It  is  believed  that  It  was  the  purpose  of 
the  Legislature  to  prevent  a  multiplicity  of 
suits,  and  to  insure  a  square  deal  to  all  in- 
terested parties  not  participating  in  the  trial 
of  the  case. 

One  can  sue  for  and  conclude  all;  but  to 
conclude  all  there  must  be  a  decision — a 
judicial  determination  of  the  case  on  its 
merits — not  merely  an  agreed  judgment  for 
a  fixed  sum  absolutely  Insufficient  to  pay 
for  killing  a  boy  18  years  of  age. 

[2]  If  the  defendant  was  liable  at  all,  the 
amount  of  the  judgment  is  so  ridiculously 
inadequate  as  to  raise  a  just  suspicion  of 
collusion,  or,  at  least,  an  inference  that  the 
merits  of  the  controversy  formed  no  part 
of  the  decision  of  the  court 

It  is  evident,  if  the  replication  states  the 
facts,  the  merits  were  not  considered,  from 
whatever  standpoint  the  question  may  be 


viewed.  The  plaintiff  either  had  no  cause 
of  complaint,  or  the  judgment  was  a  com- 
promise between  old  man  Sutberry  and  the 
defendant,  without  regard  to  the  merits;  and 
in  either  event,  the  statute  is  not  satis- 
fled. 

The  statute,  we  believe,  was  designed  to 
prevent  one  interested  party  from  agreeing 
upon  and  collecting  a  sum  of  money,  sat- 
isfactory to  him,  but  not  at  ail  satisfac- 
tory to  others,  or  to  the  merits  of  the 
case.  The  statute  seems  to  contemplate  a 
jury  trial,  and  it  was  not  believed  that  the 
price  of  a  human  life  would  ever  be  fixed 
within  the.  jurisdiction  of  a  justice  of  the 
peace.  Be  that  as  it  may,  it  is  our  opin- 
ion that  the  judgment  rendered  by  the  jus- 
tice of  the  peace  is  not  a  bar  to  this  ac- 
tion. 

It  Is  difficult  to  conceive  that  any  court 
could  decide  this  case  on  its  merits  and 
give  judgment  for  $200  for  the  wrongful 
killing  of  a  boy — a  sum  less  than  the  mar- 
ket price  of  a  good  mule. 

It  may  be  suggested  that  the  justice  of 
the  peace  rendered  judgment  for  the  full 
amount  sued  for;  but  this  fact  serves  only 
to  make  clearer  the  averments  of  the  rep- 
lication. 

The  trial  court  should  have  overruled  the 
demurrer,  because,  if  the  replication  states 
the  facts,  there  is  no  escape  from  the  con- 
clusion that  the  judgment  pleaded  In  bar  of 
this  action  was  not  such  a  judicial  deter- 
mination of  the  merits  as  Is  required  by  the 
statute. 

Reversed  and  remanded. 


ROBINSON  v.  STRAUTHER.    (No.  16,446.) 

(Supreme  Court  of  Mississippi.    March  SO, 
1914.) 

L  Discovery  (§  19*)— Statement  or  Cause 

of  Action. 

A  bill  which  alleges  that  complainant,  the 
mother  of  defendant's  intestate,  delivered  to 
the  intestate  her  personal  property  and  rents 
for  use  and  investment  by  the  intestate  for  her 
benefit,  under  an  agreement  binding  him  to 
manage  and  control  the  investments  for  her 
benefit  and  to  account  to  her  therefor,  and  which 
avers  that  she  never  asked  for  an  accounting 
during  the  lifetime  of  the  intestate,  and  that 
she  is  unable  to  describe  the  property  in  which 
she  has  an  equitable  interest,  and  which  prays 
for  an  inspection  of  accounts  and  papers,  and 
for  discovery  of  the  property  owned  by  the  in- 
testate, states  a  proper  case  for  discovery. 

[Ed.  Note. — For  other  cases,  see  Discovery, 
Cent  Dig.  if  20-26;  Dec.  Dig.  §  19.*] 

2.  Trusts  (|  .  81*)  — Deliveby  of  Monet  — 

"CONSTBUCTIVE      TBUST"— "R  IBULT  I  NO 

Trust"— "Implied  Trust." 

A  mother  delivered  to  her  son  personal 
property,  including  money  and  rents,  on  the 
agreement  that  he  should  invest  the  same  for 
her  benefit  and  account  to  her  therefor.  He 
used  the  funds  and  controlled  the  investments, 
thereof,  and  made  investments  in  real  estate, 
the  legal  title  to  which  he  took  in  his  own  name. 
Held  to  create  an  "implied  trust"  in  land,  which 
arises  when  the  holder  of  the  legal  title  owes 
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such  a  doty  to  another  to  nse  the  land  for 
the  benefit  of  the  latter  as  equity  will  enforce, 
and  it  is  unnecessary  to  determine  whether  the 
trust  is  a  "constructive  trust,"  which  is  rais- 
ed by  equity  to  work  out  right  and  justice  and 
arises  from  actual  or  constructive  fraud,  or 
from  an  equitable  principle  independent  of 
fraud,  or  a  "resulting  trust,"  which  is  raised 
by  equity  to  carry  out  the  presumed  intention 
of  the  party  as  a  result  of  whose  act  the  trust 
arises  (quoting  Words  and  Phrases,  voL  2,  pp. 
1476,  1477;  voL  8,  p.  7614). 

[Ed.  Note.— For  other  cases,  see  Trusts.  Cent 
Dig.  18  115-118;  Dec.  Dig.  f  81.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  8436,  3437;  voL  7,  pp.  6188-6192.] 
3.  Limitation  o*  Actions  ({  36*)— Ekfobok- 

MENT. 

A  suit  to  enforce  an  implied  trust  is  sub- 
ject to  the  ten-year  statute  of  limitations  (Code 
1906,  8  3126). 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  88  168-181;  Dec  Dig.  8 
36.*] 

Appeal  from  Chancery  Court,  Washington 
County ;  E.  N.  Thomas,  Chancellor. 

Suit  by  Maria  Robinson  against  Sarah  J. 
Strauther.  From  a  decree  sustaining  a  de- 
murrer to  the  bill,  complainant  appeals.  Re- 
versed and  remanded. 

Walton  Shields,  of  Greenville,  for  appel- 
lant Watson  ft  Jayne,  of  Greenville,  for  ap- 
pellee. 

REED,  J.  Appellant,  the  mother  of  John 
W.  Strauther,  filed  her  bill  in  equity  against 
appellee,  his  widow,  and  the  administratrix 
of  his  estate,  to  recover  property  and  money 
which  appellant  claims  to  be  entitled  to  by 
reason  of  having  intrusted  to  her  son  cer- 
tain money  and  property  for  his  management 
and  investment  for  her  benefit  Demurrers 
were  filed  to  the  original  and  to  the  amend- 
ed bills,  and  sustained.  We  state  the  case 
as  it  is  contained  in  the  amended  bill. 

John  W.  Strauther  died  in  October,  1910,  in- 
testate and  childless,  leaving  his  widow,  the 
appellee,  as  his  sole  heir  at  law.  She  quali- 
fied as  the  administratrix  of  his  estate.  Ap- 
pellant in  due  time  probated  her  claim  for 
the  amount  owing  her  by  Strauther,  $5,587, 
against  his  estate.  She  alleged  that  about 
the  1st  of  July,  1899,  at  the  request  of  her 
son,  she  turned  over  to  him  certain  personal 
property  and  money  aggregating  $365,  upon 
the  agreement  that  he  was  to  use  the  same  in 
his  undertaking  business  in  the  city  of  Green- 
ville and  account  to  her  therefor  whenever 
■he  demanded,  and  pay  to  her  when  she  re- 
quired him  to  do  so  one-half  of  the  profits 
arising  out  of  the  business.  He  succeeded  in 
business,  and  large  profits  were  derived 
therefrom,  which  were  assets  of  his  estate 
at  the  time  of  his  death. 

Appellant  in  her  bill,  alleged  that  she  own- 
ed certain  houses  in  the  city  of  Greenville, 
the  rents  from  which  were  collected  by  her 
son,  as  her  agent  upon  the  agreement  that 
he  would  invest  the  same  for  her  benefit  and 
that  he  would  manage  and  control  the  in- 
vestments from  the  rents,  and  account  to  her 

•For  other  mm  in 


whenever  demand  was  made  by  her.  The  ex- 
act amount  of  the  rent  of  each  of  the  hous- 
es is  stated,  the  total  of  which  amounted  to 
$5,302.  She  further  alleged  that  on  different 
dates  during  the  years  1904,  1905, 1907,  1908, 
and  1909  she  turned  over  to  her  son  certain 
amounts  aggregating  $560  upon  agreement 
and  understanding  that  he  was  to  invest  the 
same,  and  manage  and  control  the  investment 
for  her  benefit  and  was  to  account  to  her 
upon  her  demand 

Appellant  stated  that  she  only  needed  a 
small  part  of  the  sums  of  money  received 
by  her  son  for  her,  and  only  obtained  from 
him  the  total  amount  of  $632 ;  that  she  did 
not  make  any  demand  upon  her  son  for  ac- 
counting; that  she  was  an  old  woman,  and 
could  not  handle  the  money  as  safely  as  it 
could  be  handled  by  her  son  for  her  benefit ; 
that  the  sums  turned  over  to  him  and  col- 
lected by  him  from  rents  were  invested  by 
him  for  her  benefit  in  personalty  and  in  real 
estate  in  Washington  county;  and  that  the 
title  to  the  real  estate  and  to  the  personal 
property  was  taken  by  her  son  in  his  own 
name. 

Appellant  charges  that  though  the  title 
was  in  his  name  at  the  time  of  his  death,  in 
equity  the  property  belonged  to  her,  either 
wholly  or  in  proportion  the  amount  of  her  In- 
vestment bears  to  the  amount  of  other  funds 
invested  therein.  Appellant  further  charges 
that  never  having  asked  her  son  for  an  ac- 
counting, she  does  not  know  what  the  in- 
vestments made  by  him  for  her  consisted  of, 
and  she  is  unable  to  give  a  description  of 
the  real  estate  in  Washington  county,  now 
claimed  by  appellee  to  be  a  part  of  her  son's 
estate,  in  which  she  has  her  equitable  inter- 
est She  filed  as  Exhibit  A  to  her  original 
bill  a  description  of  certain  real. estate  own- 
ed by  her  son  in  that  county  in  which  she 
claims  money  and  profits  belonging  to  her 
were  invested,  and  which  she  claims  in  equi- 
ty belongs  in  whole  or  in  part  to  her. 

She  avess  that  she  expected  her  son  to  out- 
live her,  and  she  fully  trusted  him  to  carry 
out  all  the  requests  made  in  her  will,  and 
that  she  therefore  made  no  demand  upon  him 
to  account  to  her  for  the  moneys  invested, 
nor  for  the  profits  in  the  business  and  proper- 
ty, nor  for  a  deed  to  her  interest  in  the  real 
estate  purchases ;  that  he  died  suddenly,  and 
appellee,  his  widow  and  sole  heir,  and  the  ad- 
ministratrix of  his  estate,  took  possession  of 
all  of  his  property,  and  claims  to  own  the 
same  absolutely;  that  his  estate  is  solvent 
and  amply  able  to  meet  her  demands;  that 
appellee  has  in  her  possession  all  books,  deeds, 
and  papers  of  her  son,  showing  the  profits 
of  the  business  and  description  of  the  prop- 
erty into  which  her  investments  entered; 
and  that  she  cannot  obtain  the  information 
needed  to  show  what  she  is  entitled  to,  except 
from  these  books,  deeds,  and  papers. 

Appellant  in  her  bill,  prays  for  an  inspec- 
tion of  copies  of  the  accounts,  deeds,  and  pa- 
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pera,  and  for  discovery  by  appellee  of  all  the 
estate,  real  and  personal,  owned  by  Strau- 
ther.  She  also  prays  that  a  commissioner 
may  be  appointed  to  state  an  account  of  the 
moneys  collected  and  invested  for  her  benefit, 
and  her  share  of  the  profits  of  the  business 
and  the  investment  thereof,  and  that  she 
may  be  decreed  owner  of  such  property  to  the 
extent  of  the  investment  of  her  funds,  that 
appellee  may  be  required  to  pay  over  to  appel- 
lant the  full  amount  shown  to  be  due  her 
from  the  estate  upon  an  accounting,  and  that 
a  lien  may  be  fixed  upon  all  interests  in- 
herited by  appellee  from  her  husband,  John 
W.  Strauther,  for  the  payment  thereof.  The 
bill  concludes  with  a  prayer  for  general  re- 
lief. 

It  is  assigned  as  a  ground  of  demurrer,  and 
argued  in  the  brief  for  appellee,  that  the 
property  and  money  turned  over  by  appellant 
to  John  W.  Strauther,  her  son,  were  only 
a  gift,  and  that  he  could  not,  therefore,  be 
deemed  her  trustee  for  the  handling  thereof ; 
that  because  of  the  relationship  of  the  par- 
ties such  a  disposition  of  the  property  would 
be  presumed  to  be  a  gift  This  contention  is 
fully  answered  by  the  allegations  of  the  bill. 
It  is  therein  clearly  alleged  that  the  money 
and  property  was  delivered  to  him  for  invest- 
ment for  appellant's  benefit 

[1]  It  is  also  argued  that  the  demurrer 
should  be  sustained  on  the  ground  that  the 
bill  in  this  case  is  a  Ashing  bilL  We  do  not 
see  that  this  is  so.  We  understand  that  a 
bill  in  equity  is  a  fishing  bill  when  it  seeks  a 
disclosure  upon  "general,  loose,  and  vague 
allegations."  Black's  Law  Dictionary.  In 
the  bill  before  us  we  find  the  allegations  to 
be  clearly  and  definitely  stated.  In  the  ma- 
terial allegations  there  is  no  uncertainty. 
The  bill  sets  forth  the  facts  with  such  par- 
ticularity as  the  circumstances  of  the  case 
permit  We  deem  this  a  proper  case  for  dis- 
covery. In  order  to  maintain  her  rights  and 
her  title  to  property,  appellant  seeks  a  dis- 
closure of  facts  resting  in  the  knowledge  of 
appellee  and  the  production  of  deeds  and 
writings  in  her  possession.  This  should  en- 
title appellant  to  discovery. 

[2]  It  is  contended  that  the  facts  in  this 
case  are  not  sufficient  to  show  a  trust  and 
that,  therefore,  there  was  no  relation  of 
trustee  between  Strauther,  the  son,  and  ap- 
pellant his  mother.  It  will  be  seen  that 
it  is  definitely  alleged  in  the  bill  that 
Strauther  received  from  appellant  personal 
property,  proceeds  of  rents  and  other  funds, 
for  the  purpose  of  use  and  investment  for 
the  benefit  of  appellant  and  that  by  the 
agreement  under  which  he  received  such 
property  and  funds  for  such  investment  he 
was  to  manage  and  control  the  investments 
for  her  benefit,  and  account  to  her  therefor. 
Certainly,  in  equity,  this  constitutes  Strauth- 
er a  trustee  of  appellant 

The  facts  in  this  bill  show  a  trust  This 
trust  is  implied  from  the  delivery,  receipt 
and  use  of  the  funds  and  management  and 


control  of  the  investment  thereof.  It  is  Im- 
material in  this  case  whether  we  call  the 
trust  a  resulting  trust  or  constructive  trust 
In  Hawley  &  McGregor  on  Real  Property,  p. 
387,  we  find  tMs  statement  of  the  law  touch- 
ing a  trust  such  as  in  this  case :  "An  implied 
trust  in  land  arises  when  the  holder  of  the 
legal  title  to  the  land  owes  such  a  duty  to 
another  to  use  that  particular  land  for  the 
benefit  of  the  other  as  a  court  of  equity  will 
enforce."  And  following  this  the  same  au- 
thors, in  showing  the  distinction  between 
resulting  trusts  and  constructive  trusts,  give 
the  following  definitions :  "A  resulting  trust 
is  raised  by  equity  to  carry  out  the  presum- 
ed intention  of  the  party  as  a  result  of  whose 
act  the  trust  arises."  "A  constructive  trust 
is  raised  by  equity  to  effect  the  ends  of  jus- 
tice and  to  frustrate  a  possibly  fraudulent 
intention  of  the  parties  whom  equity  makes 
trustees  against  their  will." 

We  take  the  following  definition  for  con- 
structive trusts  from  Black's  Law  Diction- 
ary :  "A  trust  raised  by  construction  of  law, 
or  arising  by  operation  of  law,  as  distin- 
guished from  an  express  trust  Wherever 
the  circumstances  of  a  transaction  are  such 
that  the  person-  who  takes  the  legal  estate 
in  property  cannot  also  enjoy  the  beneficial 
interest  without  necessarily  violating  some 
established  principle  of  equity,  the  court  will 
immediately  raise  a  constructive  trust  and 
fasten  it  upon  the  conscience  of  the  legal 
owner,  so  as  to  convert  him  into  a  trustee 
for  the  parties  who  in  equity  are  entitled 
to  the  beneficial  enjoyment" — citing  Hill, 
Trustees,  116;  1  Spence,  Eq.  Jur.  511;  Nester 
v.  Gross,  68  Minn.  371,  89  N.  W.  39;  Jewel- 
ry Co.  v.  Volfer,  106  Ala  205,  17'  South.  525, 
28  L.  R.  A.  707,  54  Am.  St  Rep.  SL 

Perry  on  Trusts  &  Trustees  (8th  Ed.)  | 
27,  says:  "A  constructive  trust  is  one  that 
arises  when  a  person,  clothed  with  some  fidu- 
ciary character,  by  fraud  or  otherwise  gains 
some  advantage  to  himself.  Courts  construe 
this  to  be  an  advantage  for  the  cestui  que 
trust  or  a  constructive  trust"  It  is  stated 
in  Words  and  Phrases,  vol.  2,  p.  1476,  that 
"constructive  trusts  are  raised  by  equity  for 
the  purpose  of  working  out  right  and  Jus- 
tice." It  is  further  stated  in  Words  and 
Phrases,  vol.  2,  p.  1477 "Constructive  trusts 
are  of  three  kinds,  or  arise  from  one  or  the 
other  of  three  conditions  of  fact:  First 
trusts  arising  from  actual  fraud;  second, 
trusts  which  arise  from  a  constructive  fraud; 
and,  third,  trusts  which  arise  from  some 
equitable  principle  Independent  of  the  exist- 
ence of  fraud"— citing  O'Bear  Jewelry  Co. 
v.  Volfer,  106  Ala.  205,  17  South.  525,  529, 
28  L.  R  A.  707,  54  Am.  St  Rep.  31. 

While  it  appears  to  us  that  the  trust 
arising  in  this  case  comes  within  the  defini- 
tion of  a  constructive  trust  still,  as  we 
have  said,  we  deem  it  immaterial  whether 
we  call  the  trust  a  resulting  or  constructive 
trust,  because  we  conclude  that  it  is  clear 
from  the  facts  of  the  case  that  there  is  an 
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implied  trust  Touching  this  we  commend 
the  following,  taken  from  Hawley  &  Mc- 
Gregor on  Real  Property,  page  869:  "And 
whether  a  particular  trust  is  to  be  classed 
as  a  resulting  or  constructive  trust  is  of  no 
possible  consequence.  But  it  is  of  conse- 
quence that  a  lawyer  should  have  clear  no- 
tions of  the  principles  on  which  equity  rais- 
es an  implied  trust,  whether  it  is  called  a 
resulting  or  a  constructive  trust,  because  it 
is  the  underlying  and  fundamental  princi- 
ples by  which  the  result  of  any  particular 
litigation  is  Anally  determined.  It  is  a  too 
frequent  error  to  suppose  that  our  law  is  a, 
correctly  articulated  skeleton,  rather  than 
a  living,  breathing,  growing  body.  As  is 
luminously  explained  by  Blackstone,  decided 
cases  are  evidence  of  what  the  law  Is,  but 
the  evidence  of  any  particular  case  is  not 
conclusive.  The  law  itself  is  a  current  flow- 
ing with  the  stream  of  human  life,  and  the 
decisions  can  only  be  considered  as  straws 
and  driftwood  tending  to  show  in  which  di- 
rection the  current  is  flowing." 

In  the  case  of  Patton  v.  Pinkston,  88  Miss. 
651,  38  South.  600,  it  was  decided  that  "a 
defendant  who,  having  received  money  from 
a  testator  in  his  lifetime  to  invest  for  his 
benefit,  invested  it  in  lands  for  defendant's 
own  benefit,  without  the  testator's  knowl- 
edge, holds  the  lands  as  a  constructive  trus- 
tee for  the  legatees  to  whom  the  right  was 
bequeathed,  and  a  suit  to  enforce  the  trust 
will  not  be  barred  until  the  ten-year  statute 
of  limitations  applicable  to  trusts  (Code  1892, 
f  2763)  shall  have  fully  run." 

Appellant  is  in  the  right  court.  It  is  the 
province  of  equity  to  intervene  and  aid  a 
party  in  the  recovery  of  property  in  which 
he  has  a  beneficial  interest  and  to  which  he 
is  in  justice  entitled. 

[S]  The  statute  of  limitations  applicable 
in  this  case  is  contained  in  section  3125  of 
the  Code  of  1906.  Patton  v.  Pinkston,  supra. 
The  demurrer  should  have  been  overruled. 

Reversed  and  remanded. 

SMITH,  O.  J*  expressed  no  opinion. 


MYERS  et  al  v.  LAMB-FISH  LUMBER  CO. 
(No.  16,788.) 

(Supreme  Court  of  Mississippi.   March  30, 
1914.) 

L  Master  and  Servant  (|  286*)— Question 
fob  Jury— Sate  Place  or  Work. 

On  evidence  in  an  action  for  wrongful 
death  while  endeavoring  to  make  a  coupling  of 
cars  on  defendant's  logging  railroad,  held,  that 
the  question  whether  the  roadbed  was  in  a  safe 
condition,  involving  the  negligence  of  defendant, 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Die.  if  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044.  1046-1050; 
Dec.  Dig.  |  286.*) 


2.  Death  (§  76*)— Sufficiency  of  Evidence 
— Cause  of  Injury. 

In  such  action,  evidence  held  to  show  that 
death  resulted  from  injury  from  a  collision  in 
the  operation  of  defendant  s  cars. 

[Ed.  Note— For  other  cases,  see  Death,  Cent. 
Dig.  |  94;  Dec.  Dig.  f  76.*] 

3.  Master  and  Servant  (|  180*)— Abolition 
of  Fellow  Servant  Rule— Application  of 
Statute. 

Laws  1908,  c  194,  providing  that  an  em- 
ploye's knowledge  of  the  unsafe  condition  of 
any  ways  or  appliances,  or  of  the  improper 
loading  of  cars,  shall  not  be  a  defense  to  an  ac- 
tion for  injury  therefrom,  but  excepting  con- 
ductors and  engineers  voluntarily  in  charge  of 
dangerous  or  unsafe  cars,  did  not  apply  in  a 
case  where  the  cars  were  not  defective,  but  the 
danger  arose  from  coupling  cars  whose  draw- 
heads  and  couplers  were  of  different  heights  up- 
on a  track  which  was  soft  and  would  sink  under 
their  weight. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  359-361,  363-368;  Dec. 
Dig.  |  180.*} 

4.  Statutes  (f  267*)  —  Retroactive  Opera- 
tion—Rule of  Evidence. 

Laws  1912,  c  215,  providing  that  proof  of 
injury  from  the  running  of  engines  or  cars  shall 
be  prima  facie  evidence  of  the  want  of  reason- 
able skill  and  care,  provides  only  a  rule  of  evi- 
dence, and  does  not  deal  with  substantive  rights, 
and  is  applicable  in  the  trial  of  all  eases  after 
its  enactment,  though  the  injury  occurred  be- 
fore. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  U  350-359;  Dec.  Dig.  §  267.*] 

Appeal  from  Circuit  Court,  Tallahatchie 
County ;  N.  A  Taylor,  Judge. 

Action  by  F.  J.  Myers  and  another  against 
the  Lamb. Fish  Lumber  Company.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Revers- 
ed and  remanded. 

Wells,  May  &  Sanders,  of  Jackson,  and  C. 
E.  Harris,  of  Charleston,  for  appellants. 
Dinklns  &  Caldwell,  of  Charleston,  for  appel- 
lee. 

REED,  J.  This  is  an  action  brought  by 
appellants,  the  father  and  brothers  of  Earl 

5.  Myers,  against  appellee,  to  recover  for  al- 
leged wrongful  death  of  Myers,  resulting 
from  injuries  suffered  by  him  while  endeav- 
oring to  make  a  coupling  of  cars  on  appellee's 
logging  railroad.  After  all  of  the  testimony 
had  been  introduced  and  both  sides  had  rest- 
ed, the  court  granted  an  instruction  directing 
a  verdict  for  appellee. 

[1]  Earl  S.  Myers  was  employed  by  appel- 
lee, and  was  at  work  on  a  logging  train.  It 
is  in  testimony  that  he  was  a  brakeman  or 
flagman.  Some  of  the  witnesses  say  that  he 
was  a  conductor.  In  discharging  the  duties 
of  his  employment,  he  undertook  to  couple  a 
log  car  to  an  Illinois  Central  standard  coal 
car,  known  as  a  "gondola,"  and  was  crushed 
between  the  cars.  He  died  in  about  30  min- 
utes after  he  was  injured.  Appellants  con- 
tend that  appellee  company  was  negligent  in 
failing  to  provide  a  safe  roadbed  and  track 
for  the  use  of  its  trains.  It  was  shown  that 
the  roadbed  at  the  place  where  the  coupling 
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was  attempted  was  soft  and  soggy,  as  the 
result  of  water  flowing  from  an  artesian  well 
near  by  and  seeping  Into  the  track;  that 
certain  of  the  cross-ties  at  the  same  place 
had  been  burned  from  dumping  hot  cinders 
from  locomotives  on  them ;  and  that  by  rea- 
son of  the  condition  of  the  roadbed  from  the 
water  being  on  it  and  the  cross-ties  being 
burned  the  track  would  sink  beneath  the 
weight  of  a  locomotive  or  car  and  render  the 
coupling  of  cars  uncertain  and  unsafe. 

Testimony  was  introduced  by  appellee  to 
show  that  the  track  of  its  railroad  was  in 
general  good  condition.  There  was  a  clear 
conflict  of  the  testimony  on  the  question  of 
whether  or  not  the  roadbed  was  in  a  safe 
condition  and  this  question,  involving  the 
negligence  of  appellee,  should  have  been  sub- 
mitted to  the  jury.  We  also  find  evidence 
pro  and  con  on  the  questions  of  negligence  by 
the  appellee  (1)  in  its  failure  to  properly  load 
the  log  cars,  and  (2)  in  using  cars  whose 
drawheads  and  couplers  were  of  different 
heights. 

[2]  Counsel  for  appellee  claim  that  it  is 
not  known  how  Myers  was  injured,  that  only 
two  small  bruises  were  shown  on  his  body,' 
that  no  surgeon  examined  him,  and  that  he 
should  have  been  more  crushed  or  cut  by  the 
collision  of  the  cars.  The  facts  to  us  clear- 
ly show  the  cause  of  the  injury.  Myers,  a 
young  man,  having  Just-  reached  majority,  in 
sound  health,  vigorous  and  strong,  stepped 
between  two  cars  to  make  a  coupling.  When 
the  cars  came  together  they  did  not  meet 
and  couple.  On  one  car  was  a  projecting 
log.  A  witness,  who  was  employed  on  the 
same  train  and  was  at  the  time  near  him, 
saw  him  go  in  between  the  cars.  When  the 
cars  failed  to  couple,  the  witness  saw  him 
come  out  and  Me  down  on  a  log.  The  witness 
went  to  him  immediately,  and  found  Myers 
in  great  distress  and  pain,  and  heard  him  say 
he  was  hurt  and  was  going  to  die.  Myers 
was  carried  to  a  house  near  by  and  there  in 
a  very  short  time  did  die.  These  facts  are 
too  plain  to  admit  a  question  as  to  how  de- 
ceased was  injured.  True,  the  outward  show- 
ing of  the  fatal  injury  was  slight ;  and  true, 
no  one  saw  him  at  the  very  moment  he  was 
struck.  Nevertheless,  it  is  beyond  dispute 
that  his  death  resulted  from  injury  inflicted 
by  collision  in  the  running  of  appellee  com- 
pany's cars. 

[3]  It  is  contended  by  the  appellee  that 
Earl  S.  Myers  was  a  conductor,  having  the 
direction  and  control  of  the  train  which  caus- 
ed the  injury  resulting  in  his  death ;  that  it 
was  his  duty  to  couple  the  cars;  and  that, 
even  if  the  coupling  was  unsafe,  there  should 
be  no  recovery  for  injury  sustained  by  reason 
thereof.  Appellee  asserts  that  the  provision 
In  chapter  194  of  the  Laws  of  1908,  excepting 
conductors  and  engineers  in  charge  of  dan- 


gerous or  unsafe  cars  or  engines  voluntarily 
operated  by  them  from  the  other  provision  in 
the  statute  that  "knowledge  by  any  employ^ 
injured  of  the  defective  or  unsafe  character 
or  condition  of  any  machinery,  ways  or  ap- 
pliances, or  of  the  improper  loading  of  cars, 
shall  not  be  a  defense  for  an  action  for  in- 
Jury  caused  thereby,"  is  applicable  to  this 
case. 

We  find  In  the  record  a  clear  conflict  in  the 
evidence  relative  to  the  employment  by  My- 
ers at  the  time  he  was  killed.  Some  of  the 
witnesses  call  him  a  flagman  or  brakeman, 
and  others  say  that  he  was  a  conductor. 
Some  testify  that  he  exercised  the  authority 
of  a  conductor.  The  proof  shows  that  he 
was  doing  the  work  of  a  brakeman,  coupling 
cars,  when  he  was  injured.  Even  If  the 
statute  excepting  conductors  should  apply  in 
this  case,  it  cannot  be  said  that  the  proof  of 
his  occupying  such  position  is  beyond  con- 
flict, and  that  it  was  unnecessary  to  submit  It 
to  a  Jury. 

We  do  not  see,  however,  that  the  statute  Is 
applicable  to  the  facts  of  this  case.  The  ex- 
ception is  as  to  conductors  or  engineers  oper- 
ating dangerous  or  unsafe  cars  or  engines. 
It  is  not  claimed  here  that  the  cars  causing 
the  injury  were  unsafe  in  themselves,  or 
when  used  for  the  purpose  for  which  they 
were  constructed.  There  were  no  defects  in 
the  can.  They  were  each  good  for  the  pur- 
pose for  which  they  were  intended.  The  dan- 
ger arose  from  the  wrong  use  of  the  cars  by 
appellee;  that  Is,  In  moving  and  coupling 
cars  whose  drawheads  and  couplers  were  of 
different  heights,  upon  a  track  which  was 
soft  and  sodden  and  would  sink  under  the 
weight  of  the  cars.  It  is  claimed  that  the 
roadbed  was  In  an  unsafe  and  defective  con- 
dition. 

[4]  Appellee's  counsel,  In  their  brief,  argue 
that  chapter  216  of  the  Laws  of  1912,  pro- 
viding that  the  proof  of  injury  inflicted  by 
the  running  of  engines,  locomotives,  or  cars 
shall  be  prima  fade  evidence  of  the  want  of 
reasonable  skill  and  care,  etc.,  should  not  ap- 
ply in  this  case,  because  the  law  was  passed 
after  the  Injury,  which  was  on  November  5. 
1910.  The  statute  was  in  effect  when  this 
case  was  tried.  We  have  held  recently,  and 
since  the  case  at  bar  was  appealed,  that  chap- 
ter 215  provides  only  a  rule  of  evidence,  and 
does  not  deal  with  substantive  rights,  and  is 
applicable  in  the  trial  of  all  cases  after  its 
enactment  Easterllng  Lumber  Co.  v.  8.  W. 
Pierce,  64  South.  461.  We  gather  from  coun- 
sel's brief  that  the  trial  court  did  not  apply 
this  statute  upon  the  hearing  of  this  case. 
This  should  have  been  done. 

It  was  error  to  give  the  peremptory  In- 
struction for  appellee.  The  case  should  have 
been  submitted  to  the  Jury. 

Reversed  and  remanded. 
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STATE  ex  reL  ATTY.  GEN.  t.  EDWARD 
HINDS  LUMBER  CO.  et  aL   (No.  17,235.) 

-    (Supreme  Court  of  Mississippi.    March  23, 
1914.) 

1.  Corporations  (§  639*) — OAREnifO  on  Busi- 
ness Within  State— Subjection  to  Laws 
and  policy  of  state. 

Under  Code  1802,  f  840,  and  Code  1006,  5 
014,  prescribing  the  terms  upon  which  foreign 
corporations  may  do  business  within  the  state, 
and  declaring  that  such  corporations  shall  not 
do  or  commit  any  act  contrary  to  the  law  or 
policy  of  the  state,  foreign  corporations  can- 
not do  anything  that  domestic  corporations  are 
prohibited  from  doing. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2630,  2531;  Dec  Dig.  |  630.*] 

2.  Cobpo rations  (§  630*) — Foreign  Corpora- 
tion —  Carrying  on  Business  Within 
State  —  Subjection  to  Laws  Governing 
Domestic  Corporations. 

The  statutes  of  this  state  limiting  the  hold- 
ings of  domestic  corporations,  being  a  legislative 
declaration  of  public  policy  upon  the  subject, 
therefore  also  limit  the  holdings  of  foreign  cor- 

r>rations  to  the  same  extent,  since  Code  1802, 
840,  and  Code  1008,  f  014,  declare  that  foreign 
corporations  shall  not  do  any  act  contrary  to 
the  law  or  policy  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ff  2530,  2531 ;  Dec  Dig.  |  630.*] 
8.  Corporations  (|  630*)— Foreign  Corpora- 
tions —  Carrying  on  Business  Within 
State— Penalties. 

The  penalties  of  forfeiture  of  charters  of 
corporations  violating  the  provisions  limiting 
the  amount  of  property  they  may  lawfully  hold, 
and  of  forfeiture  to  the  state  of  real  estate 
above  the  limited  amount  prescribed  by  Code 
1802,  |  838,  and  Code  1006.  S  003,  do  not  apply 
to  foreign  corporations. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  K  2530,  2531;  Dec  Dig.  |  630.*] 

Appeal  from  Chancery  Court,  Pearl  River 
County;  R.  E.  Sheeny,  Chancellor. 

Action  by  the  State  of  Mississippi,  on  re- 
lation of  the  Attorney  General,  against  the 
Edward  Hinds  Lumber  Company  and  others. 
From  a  Judgment  on  demurrer  for  defend- 
ants, relator  appeals.  Affirmed. 

Ross  A  Collins,  Atty.  Gen.,  Geo.  H.  Eth- 
rldge,  Asst  Atty.  Gen.,  and  W.  J.  Gex,  of 
Bay  St  Louis,  for  appellant  Edgar  H.  Far- 
rar,  of  New  Orleans,  La.,  R  H.  Thompson, 
of  Jackson,  E.  J.  Bowers,  of  Gulfport,  and 
J.  M.  Shivers,  of  Poplarville,  for  appellees. 

COOK,  J.  [1, 2]  It  is  our  opinion  that  this 
case  is  to  be  decided  by  a  construction  of  the 
statutes  of  our  state,  and  that  it  is  unneces- 
sary to  review  the  decisions  of  the  Supreme 
Court  of  the  United  States,  and  of  the  sev- 
eral states,  touching  the  general  law  of  com- 
ity between  the  states. 

Section  840  of  the  Code  of  1802  and  section 
914  of  the  Code  of  1006  declare  the  terms  up- 
on which  foreign  corporations  may  do  busi- 
ness in  this  state,  and  these  statutes  likewise 
prescribe  what  such  foreign  corporations 
may  not  do  in  these  words:  "But  such  for- 
eign corporations  shall  not  do  or  commit  any 


act  in  this  state  contrary  to  the  laws  or  pol- 
icy thereof,  and  shall  not  be  allowed  to  re- 
cover on  any  contract  made  in  violation  of 
law  or  public  policy."  A  foreign  corporation 
may  conduct  any  business  in  this  state  which 
it  could  conduct  in  the  state  which  created  it 
provided  such  business  is  not  outlawed  by 
the  Legislature  of  this  state. 

It  seems  clear  to  us  that,  Inasmuch  as  for- 
eign corporations  "may  not  do  or  commit 
any  act  in  this  state  contrary  to  the  laws  or 
the  policy  thereof,"  it  necessarily  follows 
that  such  corporations  may  not  do  in  this 
state  what  domestic  corporations  are  prohib- 
ited from,  doing.  The  policy  of  this  state 
with  reference  to  limitations  upon  the  value 
of  corporate  holdings  is  expressed  in  our 
statutes,  and  while  it  may  be  said  that  sec- 
tion 840  of  the  Code  of  1802  and  section  014 
of  the  Code  of  1006  are  declaratory  of  the 
common-law  rule  of  comity,  yet  it  seems  to 
us  that,  the  laws  and  policy  of  this  state 
being  to  limit  the  value  of  the  holdings  of 
domestic  corporations,  and  to  penalize  do- 
mestic corporations  for  exceeding  the  statu- 
tory limit,  it  was  the  intention  of  the  Legis- 
lature to  apply  to  foreign  corporations  the 
same  limitations;  otherwise,  this  policy  could 
be  thwarted  by  the  simple  expedient  of  Incor- 
porating in  other  states. 

If  the  limitation  is  not  an  expression  of 
the  state's  policy,  binding  upon  all  corpora- 
tions and  enforceable  by  a  proper  proceeding, 
foreign  corporations  would  be  free  to  gobble 
up  all  of  the  lands  of  the  state,  and  thus  de- 
feat the  effort  of  the  Legislature  to  carry  out 
a  wise  and  salutary  purpose,  clearly  indicated 
by  statutes  forbidding  corporations  subject 
to  its  control  from  acquiring  lands  in  excess 
of  a  fixed  limit  of  value.  There  can  be  no 
doubt  of  the  legislative  intention  to  limit  the 
size  of  corporations  in  this  state,  and  it  is 
difficult  to  imagine  what  laws  and  policies 
are  referred  to  in  section  840,  Code  1802,  and 
section  014,  Code  1006,  unless  we  construe 
these  sections  to  mean  that  foreign  corpora- 
tions doing  business  here  may  also  be  forced 
to  conform  to  the  policy  of  the  state,  ex- 
pressed in  its  statutes. 

[3]  Having  reached,  this  conclusion,  the 
next  question  is :  Do  the  penalties  prescribed 
by  section  838  of  the  Code  of  1802  and  sec- 
tion 003  of  the  Code  of  1006  have  any  appli- 
cation to  foreign  corporations?  We  are  un- 
able to  discover  any  substantial  difference  in 
the  two  sections.  Section  838,  Code  of  1802, 
uses  the  language,  "every  corporation  created 
under  this  chapter,"  while  section  003,  Code 
of  1006,  refers  to  "every  corporation  of  the 
classes  to  be  or  heretofore  created  under  the 
provisions  of  this  chapter  or  the  laws  of  this 
state."  Section  838,  Code  of  1802,  refers  to 
prospective  corporations,  while  section  003, 
Code  of  1006,  refers  not  only  to  corporations 
to  be  created,  but  also  to  corporations  which 
had  already  been  created  under  the  provi- 
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Blons  of  the  Code  of  1892.  The  chapters  of 
the  two  Codes— 1892  and  1906— entitled  "Cor- 
porations" In  terms  exclude  certain  men- 
tioned corporations,  and  the  words  "of  the 
class,"  found  In  section  903,  Code  of  1906, 
refer  to  corporations  of  the  class  controlled 
by  chapter  24  of  the  Code  of  1906,  and  ex- 
clude railroads  and  insurance  corporations. 
For  present  purposes,  therefore,  we  are  of 
opinion  that  the  Code  of  1892  and  the  Code 
of  1906  mean  one  and  the  same  thing.  • 

It  is  certain  that  the  courts  of  this  state 
cannot  forfeit  the  charters  of  foreign  corpo- 
rations doing  business  In  this  state,  and  to 
this  extent  at  least  the  court  is  powerless  to 
enforce  against  appellees  the  penalty  pre- 
scribed by  our  statutes.  The  statutes  in 
question  clearly  make  the  forfeiture  of  char- 
ters the  main  penalty,  and  In  addition  there- 
to it  is  further  provided  that  the  offending 
corporation  "shall  also  forfeit  all  property, 
real  and  personal,  above  the  amount  it  may 
lawfully  hold,  to  the  state."  No  authority 
can  be  found  in  the  statutes  for  Imposing 
a  part  of  the  penalty;  but,  on  the  contrary, 
the  language  is  plain,  unambiguous,  and 
mandatory— that  the  penalty  of  forfeiture 
of  charter  and  forfeiture  of  property  must 
each  be  Imposed  upon  corporations  violating 
the  law.  The  penalty  prescribed  by  the  stat- 
utes being  in  part  unenforceable,  and  the 
sections  fixing  the  penalty  in  terms  limiting 
its  application  to  corporations  to  be  or  here- 
after organized  under  the  laws  of  this  state, 
both  concur  to  negative  the  idea  that  it  was 
the  legislative  purpose  to  apply  that  part  of 
the  penalty  appropriate  to  foreign  corpora- 
tions to  such  corporations,  while  the  entire 
penalty  should  apply  to  domestic  corpora- 
tions. 

It  Is  a  fundamental  rule  of  construction 
that  penal  statutes  are  to  be  strictly  con- 
strued by  the  court,  and  It  is  not  within  the 
province  of  the  judicial  department  to  extend 
the  terms  of  such  statutes  beyond  the  sub- 
jects selected  by  the  lawmaking  department 
for  their  application.  It  would  have  been 
an  easy  matter  for  the  Legislature  to  have 
provided  that  foreign  corporations  acquiring 
or  holding  lands  in  this  state  In  excess  of  the 
value  fixed  for  the  holdings  of  domestic  cor- 
porations should  be  subject  to  the  penalty  of 
forfeiture  of  such  excess  to  the  state,  and 
such  other  appropriate  penalties  as  the  Leg- 
islature might  see  fit  to  prescribe,  but  no 
such  penalties  were  prescribed.  In  section 
914  of  the  Code  of  1906,  whjch  is  a  tran- 
script of  section  849  of  the  Code  of  1S92,  both 
of  which  refer  to  foreign  corporations  alone, 
and  provide  the  penalty  for  violation  of  the 
laws  and  policy  of  this  state  by  such  corpo- 
rations, nothing  appears  to  indicate  that  the 
drastic  penalties  imposed  by  statute  on  do- 
mestic corporations  should  apply  to  foreign 
corporations  doing  business  here. 

Sections  915,  916,  and  917,  Code  1906,  seem 
to  emphasize  the  correctness  of  our  views 


upon  the  legislative  intent.   It  being  appar- 
ent that  foreign  corporations  were  not  in 
terms  subject  to  the  penalties  denounced  by 
section  838,  Code  1892,  and  section  903,  Code- 
1906,   the  three  above-mentioned  sections 
were  added  to  chapter  24,  Code  of  1006. 
It  will  be  noted  that  section  917,  Code  1906, 
concludes  with  this  sentence,  vis.:  "Any 
corporation  shall,  upon  compliance  with  this 
law,  become  to  all  intents  and  purposes  a  cor- 
poration of  this  state,  and  shall  be  entitled 
to  all  the  rights  and  privileges  and  be  sub- 
ject to  all  the  duties,  obligation*,  restrictions, 
liabilities,  limits  and  penalties  conferred  and 
Imposed  by  laws  of  this  state  upon  similar 
corporations  incorporated  under  the  laws  of 
this  state"  It  is  evident  that  foreign  cor- 
porations complying  with  the  law  providing 
for  their  domestication  would  become  subject 
to  the  penalties  prescribed  by  section  838, 
Code  1892,  and  section  90S,  Code  1906,  and 
we  are  of  opinion  that  foreign  corporations 
not  domesticated  are  necessarily  excluded 
from  the  operation  of  these  sections.  "Ex- 
presslo   unius  est  excluslo   alterlos."   It  , 
would  seem  that,  while  the  mind  of  the  Leg- 
islature was  directed  to  foreign  corporations, 
if  it  was  the  purpose  to  place  them  in  the 
same  category  with  domestic  corporations, 
something  would  crop  out  in  the  particular 
section  controlling  such  corporations  indica- 
tive of  this  purpose. 

The  natural  inquiry  will  be  made:  Why 
did  the  Legislature  impose  a  penalty  upon  its 
own  creatures,  and  not  impose  the  same  pen- 
alty on  the  corporations  of  other  states? 
Any  attempt  to  conjecture  reasons  might  be 
wide  of  the  mark,  and  it  can  only  be  said 
that  it  was  entirely  within  the  power  of  the 
lawmaking  department  to  fix  the  terms  upon 
which  foreign  corporations  of  the  character 
here  involved  might  do  business  in  the  state, 
or  that  department  of  the  government  might 
exclude  such  corporations  from  the  state  en- 
tirely. This  suit  has  been  pending  for  sev- 
eral years,  and  the  question  as  to  whether  or 
not  the  penalty  sought  to  be  enforced  there- 
by was  applicable  to  corporations  of  the  char- 
acter here  involved  has  been  thus  called  to 
the  attention  of  the  Legislature,  and  yet,  so 
far  as  we  are  advised,  no  effort  has  been 
made  in  the  Legislature  to  translate  the 
state's  contention  here  Into  a  statute  which 
would  put  the  question  beyond  controversy. 

To  restate  our  views,  we  will  say  that  It  is 
the  law  and  the  policy  of  this  state  to  limit 
the  holdings  of  all  corporations,  domestic  or 
foreign,  doing  business  in  this  state;  that 
the  penalties  prescribed  for  the  forfeiture 
of  the  charters  of  offending  corporations,  and 
for  the  forfeiture  to  the  state  of  real  estate 
held  above  the  value  such  corporations  may 
lawfully  hold,  do  not  apply  to  foreign  cor- 
porations. The  state  is  not  without  a  rem- 
edy entirely  adequate  to  enforce  its  public 
policy,  but  the  state  has  not  in  this  case  re- 
sorted to  that  remedy. 

It  being  the  main  purpose  of  this  proceed- 
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lug  to  have  the  court  decree  a  forfeiture  of 
real  estate,  we  think  the  demurrer  to  the 
bill  of  complaint  was  properly  sustained. 


DICKERSON  et  aL  t.  WEEKS.   (No.  16,108.) 

(Supreme  Court  of  Mississippi.    March  23, 
1914.) 

1.  Tenancy  in  Common  (§  38*)  —  Pubchaot 
or  Outstanding  Title— Rights  or  Cotkn- 
ant. 

Mere  lapse  of  time  will  not  bar  one  tenant 
in  common  from  availing  himself  of  the  benefit 
of  the  purchase  by  a  cotenant  of  an  outstand- 
ing title  to  the  common  property,  in  absence  of 
circumstance*  of  estoppel,  provided  the  prop- 
erty purchased  be  charged  with  a  lien  securing 
the  purchasing  tenant  for  repayment  of  the 
money  expended. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common.  Cent  Dig.  §5  100-104,  107-118;  Dec. 
Dig.  §  88.*] 

2.  Tenancy  in  Common  (I  38*)  —  Pubchasi 
or  Outstanding  Tttlb— Rights  or  Co  ten- 
ant. 

Adult  tenants  in  common,  with  actual  or 
constructive  knowledge  of  the  purchase  of  an 
outstanding  title  to  the  common  property  by  a 
cotenant,  must  elect  within  a  reasonable  time 
to  hold  the  purchaser  as  a  trustee,  to  prevent 
rights  arising  in  favor  of  one  purchasing  the 
property  in  good  faith  from  the  purchasing  ten- 
ant, so  that,  where  a  decedent's  husband  in 
1898  purchased  at  a  trust  deed  sale  property  in 
which  the  husband  and  heirs  were  tenants  in 
common,  and  in  1902  conveyed  the  property  to 
defendant,  at  which  time  the  heirs  were  of  age, 
the  heirs  cannot,  in  1911,  maintain  partition  to 
recover  such  property,  and  hence  they  cannot 
complain  of  any  condition  attached  to  the  de- 
cree partitioning  the  property  to  them. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common.  Cent.  Dig.  (g  100-104, 107-118;  Dec. 
Dig.  §  38.*] 

8.  Tenancy  in  Common  (§  30*)— Purchase  of 
Outstanding  Titus— Liability  or  Cotxn- 

ANT8. 

Where  the  note  secured  by  the  trust  deed 
under  which  land  was  sold  and  purchased  by 
a  tenant  in  common  was  the  joint  note  of  him- 
self and  his  wife,  so  that  each  was  only  liable 
for  one-half  thereof,  such  cotenant  was  only 
entitled  to  charge  the  common  property  with 
the  payment  of  one-half  of  the  note,  which  was 
paid  upon  foreclosure  of  the  trust  deed. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common.  Cent  Dig.  ||  95,  96,  98,  99;  Dec 
Dig.  |  30.*] 

4.  Tenancy  in  Common  (|  28*)— Accounting. 

On  an  accounting  in  partition  between  co- 
tenants  and  one  purchasing  from  another  co- 
tenant,  who  purchased  the  common  property  at 
a  foreclosure  sale,  the  purchaser  should  be 
charged  with  the  proportion  of  reasonable 
rents  for  the  time  he  is  in  possession  which 
would  have  gone  to  the  other  cotenants,  and 
credited  with  their  part  of  one-half  of  the 
amount  expended  in  purchasing  the  property  on 
foreclosure,  with  interest 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  g§  76-88;  Dec.  Dig.  § 
28.*] 

Appeal  from  Chancery  Court,  Attala  Coun- 
ty; J.  F.  McCool,  Chancellor. 

Partition  suit  by  V.  A  Dickerson  and  oth- 
ers against  J.  A  Weeks.  From  a  conditional 
judgment  for  complainants,  they  appeal.  Re- 
versed and  remanded. 


A.  P.  Dodd,  of  Louisville,  Ky.,  and  L. 
Brame,  of  Jackson,  for  appellants.  Flowers, 
Alexander  ft  Brown,  of  Jackson,  and  J.  A 
Teat  and  O.  L.  Teat,  both  of  Kosciusko,  for 
appellee. 

SMITH,  C.  J.  In  1898  Mrs.  S.  F.  Dicker- 
son  died,  leaving  as  her  heirs  several  chil- 
dren, appellants  herein,  and  her  husband,  A. 
L.  Dickerson.  She  owned  at  the  time  of  her 
death  the  land  here  in  controversy,  .which 
was  then  Incumbered  by  a  deed  of  trust  ex- 
ecuted to  secure  the  payment  of  the  joint 
note  by  herself  and  husband  for  the  sum  of 
$175.  Shortly  after,  and  during  the  year  of 
her  death,  this  deed  of  trust  was  foreclosed, 
the  property  purchased  by  the  husband,  A 
L.  Dickerson,  and  in  October,  1902,  he  con- 
veyed it  to  appellee.  In  October,  1911,  nine 
years  thereafter,  this  bill  was  filed  by  ap- 
pellants, alleging  that  they,  together  with  J. 
A  Weeks,  were  tenants  In  common  of  the 
land,  and  praying  for  a  partition  thereof. 
The  chancellor  granted  the  prayer  of  the 
bill  on  condition  that  appellants  should  first 
pay  to  appellee  a  certain  sum  of  money  which 
he  had  expended  in  the  payment  of  the 
debts  alleged  to  have  been  due  by  their 
mother  at  the  time  of  her  death,  and  for 
certain  improvements  alleged  to  have  been 
put  by  him  on  the  land,  less  rent  for  the 
time  he  had  been  In  possession  thereof.  Ac- 
cording to  the  contention  of  appellee,  at  the 
time  of  the  death  of  Mrs.  Dickerson  she 
owed  debts  aggregating  several  hundred  dol- 
lars, something  over  $300  of  which  was  due 
to  Weeks  himself;  that  with  the  consent  of 
appellants,  A.  L  Dickerson,  their  father, 
took  charge  of  the  land  for  the  purpose  of 
using  and  disposing  of  it,  if  necessary,  in 
order  to  pay  these  debts;  that  with  the 
knowledge  and  approval  of  appellants  he,  ap- 
pellee, paid  off  the  debts  and  advanced  the 
money  with  which  Dickerson  purchased  the 
land  at  the  trustee's  sale,  and  that  after- 
wards, with  the  knowledge  and  approval  of 
appellants,  he  purchased  the  land;  a  part  of 
the  consideration  therefor  being  the  amount 
due  him  for  having  paid  off  and  discharged 
these  debts  of  Mrs.  Dickerson. 

[1]  One  of  appellee's  contentions  is  that 
appellants,  by  not  tendering  to  their  father 
their  pro  rata  of  the  money  expended  by  Mm 
in  purchasing  the  land  at  the  trustee's  sale, 
have  lost  all  right  to  share  in  the  benefit 
thereof.  The  rule  frequently  laid  down  in 
other  jurisdictions  and  by  text-books  is  that 
the  purchase  of  an  outstanding  title  to  the 
common  property  by  one  tenant  in  common 
Inures  to  the  benefit  of  himself  and  of  his 
cotenants  who  elect  within  a  reasonable  time 
to  avail  themselves  thereof.  In  this  state, 
however,  no  mere  lapse  of  time  will  bar  one 
tenant  in  common  from  availing  himself  of 
the  benefit  of  the  purchase  by  another  of  an 
outstanding  title  to  the  common  property. 
In  order  for  him  to  be  barred  from  availing 
himself  of  such  a  title  his  delay  must  be  ac- 
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companied  by  circumstances  that  estop  him 
from  so  doing.  When  no  estoppel  arises,  all 
that  is  necessary,  in  order  that  the  tenant 
in  common  who  purchased  the  outstanding 
title  may  be  protected,  is  that  in  a  partition, 
or  other  proper  proceeding,  the  common 
property  be  charged  with  a  lien  securing  to 
him  the  repayment  of  the  money  expended 
by  him  in  making  the  purchase.  This  seems 
to  be  the  theory  on  which  the  cases  of  Wyatt 
v.  Wyatt,  81  Miss.  227,  82  South.  317,  Walk- 
er v.  Williams,  84  Miss.  397,  36  South.  450, 
and  Beaman  v.  Beaman,  90  Miss.  762,  44 
South.  987,  were  decided,  and  is  in  harmony 
with  the  rule  applied  by  this  court  in  anal- 
ogous cases,  as,  for  example,  Watson  v. 
Peebles,  102  Miss.  725,  59  South.  881. 

[2]  The  foregoing  rule,  however,  does  not 
necessarily  protect  tenants  in  common  against 
the  sale  of  the  property  by  the  cotenant  pur- 
chasing the  outstanding  title,  for  In  Smith 
v.  McWhorter,  74  Miss.  400,  20  South.  870,  it 
was  held  that,  although  a  tenant  in  common 
who  purchases  an  outstanding  title  to  the 
common  property  will  hold  it  as  trustee  for 
his  co tenants,  "adult  co tenants  with  knowl- 
edge, or  sufficient  information  to  charge  them 
with  knowledge,  must  elect  within  a  reason- 
able time  to  hold  the  purchaser  as  a  trus- 
tee ;  otherwise  those  who  acquire  rights  In  the 
property  from  him  in  good  faith  will  be  pro- 
tected." Appellants,  Anna  Johnson,  Lige  Dick- 
erson,  Minnie  Bell  Allison,  and  Quitman  Dick- 
erson, were  all  adults  at  the  time  of  appel- 
lee's purchase,  Quitman  Dicker  son,  the  young- 
est, being  23  years  old.  It  follows,  there- 
fore, from  the  foregoing  views  that  in  so  far 
as  they  are  concerned  the  court  below  was  in 
error  in  awarding  them  any  share  in  the  par- 
tition of  this  property,  and  therefore  they 
cannot  complain  of  any  condition  attached 
to  the  award.  V.  A.  Dickerson  and  Mrs. 
May  Burrows  having  been  minors  at  the  time 
of  appellee's  purchase,  and  having  done  noth- 
ing since,  except  remain  inactive,  have  not 
lost  their  right  to  share  in  the  property. 
The  court  erred,  however,  in  charging  them 
with  any  portion  of  the  money  paid  out  by 
Weeks  in  settlement  of  the  debts  alleged  to 
have  been  due  by  their  mother  at  her  death. 
Conceding  that  they  could  have  made  them- 
selves liable  therefor,  or  rather  have  made 
it  equitable  to  charge  their  shares  of  the 
property  with  the  payment  therefor  by  rea- 
son of  having  misled  appellee  in  the  matter, 
the  evidence,  both  as  to  their  having  misled 
appellee  and  as  to  the  fact  of  the  alleged 
debts  being  really  due  by  their  mother,  is 
too  vague  and  indefinite  to  amount  to  proof 
thereof. 

[3]  The  note  secured  by  the  deed  of  trust 
under  which  the  land  was  sold  and  pur- 
chased by  A.  L.  Dickerson  being  the  joint 
note  of  himself  and  his  wife,  and  each,  as 
between  themselves,  being  only  liable  for 
one-half  thereof,  he  was  only  entitled  to 


charge  the  common  property  with  the  pay- 
ment of  one-half  thereof,  to  which  right  ap- 
pellee by  his  purchase  has  succeeded. 

[4]  Appellants  V.  A.  Dickerson  and  May 
Burrows  are  entitled  to  an  accounting  in 
which  appellee  should  be  charged  with  their 
proportion  of  a  reasonable  rent  for  the  prop- 
erty for  the  time  he  has  been  In  possession 
thereof,  and  credited  with  their  proportion 
of  one-half  of  the  amount  expended  by  A.  L. 
Dickerson  in  the  purchase  of  the  property, 
with  0  per  cent  interest  annually  thereon, 
amounts  expended  in  the  payment  of  taxes, 
with  interest,  and  for  permanent  and  not  or- 
namental improvements. 

Reversed  and  remanded. 


BEANE  v.  CONTINENTAL  CASUALTY  CO. 
(No.  16,540.) 

(Supreme  Court  of  Mississippi.    March  23, 
1914.) 

1.  Insurance  (I  580*)— Accident  Insurance 
— Construction  or  Contract— Change  or 
Occupation. 

An  accident  insurance  policy  provided  that, 
if  insured  was  killed  or  injured  after  having 
changed  to  a  more  hazardous  occupation,  the 
liability  should  be  only  for  such  portion  of  the 
indemnity  as  the  premium  paid  would  purchase 
at  the  rate  for  the  more  hazardous  occupation. 
The  insurer's  manual  classified  the  occupation 
of  freight  brakeman  as  more  hazardous  than  that 
of  freight  conductor,  and  provided  that  in  case 
of  more  than  one  occupation  that  of  the  great- 
est hazard  would  determine  the  classification. 
Deceased,  who  gave  his  occupation  as  a  freight 
conductor,  afterwards  changed  to  a  freight 
brakeman,  or  freight  extra  conductor  and  brake- 
man,  and  after  returning  from  a  trip  as  freight 
brakeman  was  accidentally  killed  while  off  duty. 
Lfeld,  that  the  beneficiary  was  entitled  only  to 
the  indemnity  which  the  premium  paid  would 
purchase  for  the  more  hazardous  occupation, 
and  that  the  fact  that  he  was  killed  while  off 
duty  was  immaterial  in  determining  the  amount 
of  indemnity. 

(Ed.  Note.— Por  other  cases,  see  Insurance, 
Cent  Dig.  fS  1309,  1316,  1317;  Dec  Dig.  f 
530.*) 

2.  Insurance  {§  580*)— Accident  Insurance 
— Construction  of  Contract. 

A  provision  in  an  accident  insurance  policy 
for  a  smaller  indemnity  in  case  the  insured  is 
injured  while  engaged  in  an  occupation  more 
hazardous  than  that  specified  in  his  application 
is  reasonable,  and  will  be  enforced  by  the  courts ; 
the  provision  being  regarded  as  a  special  con- 
tract, contemplating  a  future  change  of  occupa- 
tion. 

[Ed.  Note.— Por  other  cases,  see  Insurance. 
Cent  Dig.  H  1309,  1316,  1317;  Dec  Dig.  § 
530.*] 

Appeal  from  Circuit  Court,  Bolivar  Coun- 
ty ;  Sam  C.  Cook,  Judge. 

Action  by  Mrs.  Anna  L.  Beane  against  the 
Continental  Casualty  Company.  Prom  the 
judgment  plaintiff  appeals.  Affirmed. 

Sillers,  Owen  &  Sillers,  of  Rosedale,  for  ap- 
pellant Q.  Q.  Whitfield,  of  Jackson,  and  M 
P.  Cornelius,  of  Chicago,  I1L,  for  appellee 
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REED,  J.  Appellee,  an  accident  insurance 
company,  on  February  22,  1900,  upon  ap- 
plication of  Lawrence  EL  Beane,  issued  to 
him  its  insurance  policy,  whereby  it  promised 
to  pay  nis  mother,  appellant  herein,  the 
principal  sum  of  $1,000  upon  the  death  of  the 
insured  caused  by  accident  On  December 
11, 1910,  the  insured  was  accidentally  killed, 
and  this  la  an  action  by  appellant  as  bene- 
ficiary, to  recover  the  full  amount  of  the 
policy. 

In  his  application  for  insurance  Mr.  Beane 
gave  his  occupation  as  "freight  conductor." 
He  then  resided  in  Vicksburg,  Miss.,  and  was 
employed  by  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  as  freight  conductor.  He 
afterwards  removed  to  the  state  of  Cali- 
fornia, and  was  there  employed  by  the  West- 
ern Pacific  Railroad  Company  as  a  "freight 
brakeman"  and  as  a  "freight  extra  conductor 
and  brakeman."  This  case  was  tried  in  the 
court  below  before  the  circuit  judge,  jury 
being  waived,  upon  an  agreed  statement  of 
facts. 

We  take  the  following  from  that  statement 
to  show  the  employment  of  the  insured  about 
the  time  of  his  death:  "The  last  trip  he 
made  was  as  freight  brakeman,  when  on  the 
morning  of  the  10th  of  December,  1910,  he 
returned  from  a  trip  as  freight  brakeman 
on  said  road;  that  on  his  next  trip,  if  he 
bad  lived,  he  might  have  been  employed  as 
freight  brakeman,  or  as  freight  conductor; 
he  being  'brakeman  and  extra  conductor,' 
and  it  being  impossible  to  state  positively 
whether  he  would  next  have  gone  out' on 
the  road  as  brakeman  or  as  extra  con- 
ductor." We  further  quote  from  the  state- 
ment: "That  on  the  11th  day  of  December, 
1910,  while  off  duty,  he  was  killed  im- 
mediately, through  external,  violent,  and 
purely  accidental  means,  within  the  meaning 
of  the  policy." 

One  of  the  provisions  in  the  insurance 
Policy  is:  "Art.  IV.  Nonforfeitable  Provi- 
sions. If  the  insured  is  injured,  fatally  or 
otherwise,  after  having  changed  his  occupa- 
tion to  one  classified  by  the  company  as  more 
hazardous  than  that  herein  stated,  or  while 
be  Is  doing  any  act  or  thing  pertaining  to 
any  occupation  so  classified  by  the  company, 
the  company's  liability  shall  be  only  for  such 
proportion  of  the  indemnity  herein  provided 
as  the  premium  paid  by  him  will  purchase 
at  the  rate  and  within  the  limit  fixed  by  the 
company  for  such  more  hazardous  occupa- 
tion." 

In  the  agreed  statement  it  is  shown  that 
In  the  railroad  classification  manual,  form 
2168,  of  appellee  company,  a  freight  conduc- 
tor Is  given  classification  "F.  C,"  and  a 
freight  brakeman  is  given  classification  "B. 
A  S.,"  and  that  said  manual  provides: 
"When  applicant  has  more  than  one  oc- 
cupation, that  of  the  greatest  hazard 
must  always  determine  the  classification." 
It  is  also  shown  that  the  premium  paid  by 
the  Insured  for  his  classification  of  freight 


conductor  entitled  him  to  an  indemnity  of 
¥1,000  for  accidental  death,  and  that  the 
same  premium  would  have  secured  for  him, 
while  in  the  occupation  of  freight  brake- 
man  on  the  Western  Pacific  Railroad,  an 
indemnity  amounting  to  $327  for  such  ac- 
cidental death.  There  was  an  accumulation 
of  $50  on  the  policy.  So  that,  if  the  insured 
had  been  killed  by  accident  while  in  the  oc- 
cupation of  freight  conductor,  his  beneficiary 
should  have  received  $1,060. 

[1,2]  We  quote  as  follows  from  the  con- 
cluding paragraph  in  the  agreed  statement: 
"That  the  sole  and  only  point  in  controversy 
is  whether  or  not  under  the  facts  the  said 
nonforfeitable  clause  applies;  that,  if  it 
does  apply,  the  amount  due  is  $327;,  that, 
if  it  does  not  apply,  the  amount  due  is  $1,- 
050 ;  that  all  the  requirements  of  the  policy 
as  to  notice  and  final  proof  have  been  com- 
plied with;  and  that  the  proposition  of  law 
as  to  whether  or  not  the  nonforfeitable  pro- 
vision of  the  policy  applies  to  the  same,  as 
hereinbefore  set  forth,  is  the  only  point  at 
issue." 

It  is  the  contention  by  appellant  that  there 
should  be  no  reduction  in  the  indemnity,  for 
the  reason  that  the  Insured  was  not  killed 
while  engaged  in  a  more  hazardous  occupa- 
tion than  that  he  was  in  when  the  policy  was 
Issued  to  him,  because  he  was  not  engaged 
in  the  performance  of  any  duty  whatever 
of  his  occupation  when  he  lost  his  life,  and 
because  he  was  not,  at  the  time,  doing  any 
act  or  thing  pertaining  to  such  occupation 
more  hazardous  than  that  of  freight  con- 
ductor. 

It  will  be  noted  that  the  insured  returned 
from  the  trip  on  the  railroad  as  freight 
brakeman  on  December  10,  1910,  and  that 
he  met  his  death  on  the  next  day,  while  off 
duty.  When  he  was  accidentally  killed,  his 
employment  was  in  a  different  occupation 
from  that  when  he  was  Insured.  Under  the 
manual  of  the  appellee  company,  the  occupa- 
tion of  freight  brakeman  is  more  hazardous 
than  that  of  freight  conductor.  If  the  insur- 
ed, as  an  employe,  has  more  than  one  occupa- 
tion, like  in  the  present  case,  as  a  freight 
extra  conductor  and  brakeman,  by  the  man- 
ual, the  greatest  hazard  must  determine  the 
classification. 

It  will  be  noted  by  the  policy,  the  instru- 
ment setting  forth  the  contract  of  insurance, 
if  the  insured  meets  his  death  after  changing 
his  occupation  from  that  stated  in  his  ap- 
plication to  one  classified* by  the  appellee 
company  as  more  hazardous,  the  company's 
liability  will  only  be  for  such  proportion  of 
the  indemnity  as  the  premium  paid  will  pur- 
chase under  the  schedule  of  rates  fixed  for 
the  more  hazardous  occupation. 

It  is  contended  by .  counsel  for  appellee 
that  such  a  policy  adjusts  itself  automati- 
cally to  the  change  of  occupation  of  the  in- 
sured ;  that  while  the  policy,  by  reason  of 
a  change  to  a  more  hazardous  occupation, 
is  not  forfeited,  the  insured  will  receive  as 
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an  indemnity  because  of  such  change  a  re- 
duced amount,  that  to  which  he  would  be  en- 
titled for  the  premium  paid  at  the  rate  and 
within  the  limit  fixed  by  appellee  company 
for  the  occupation  in  which  he  is  employed 
at  the  time  of  his  death. 

Under  the  contract,  it  is  a  question  of 
occupation.  The  insured,  giving  his  occupa- 
tion, that  is,  his  business  or  calling  in  life, 
his  employment  by  means  of  which  he  earns 
a  livelihood,  contracted  for  a  certain  indem- 
nity by  payment  of  a  certain  premium.  The 
insurer  based  the  rate  of  premium  upon  the 
occupation  of  the  Insured.  After  this  con- 
tract was  made,  the  insured  changed  his  em- 
ployment to  a  more  hazardous  occupation 
under  the  classification  of  the  Insurer.  Un- 
der the  terms  of  the  contract  this  did  not 
forfeit  his  policy,  but  only  reduced  the 
amount  of  the  indemnity. 

In  Fuller  on  Accident  Employers'  Liabili- 
ty Insurance,  page  44,  we  find  the  following, 
touching  the  risks  of  occupation:  "The  gen- 
eral purpose  of  classifying  occupations  is  to 
enable  the  company  to  fix  the  rate  of  pre- 
mium and  protect  itself  from  fraud  or  mis- 
representation, by  preventing  those  whose 
ordinary  occupation  renders  them  more  lia- 
able  to  accident  from  obtaining  insurance 
at  the  same  rate  as  those  whose  professions 
or  occupations  in  life  are  usually  attended 
with  less  peril  and  less  exposure  to  danger." 
We  quote  from  the  same  volume,  page  336, 
as  follows:  "In  most  policies  of  accident  in- 
surance, the  amount  of  the  liability  of  the 
insurance  company  is  dependent  upon  the 
occupation  of  the  insured.  The  risks  which 
are  insured  against  are  classified  according 
to  the  employment,  or  occupation,  and  vari- 
ous rates  or  premiums  are  charged,  according 
as  the  employment  is  more  or  less  dangerous. 

*  *  *  The  contract  of  insurance  depends 
primarily  and  essentially  upon  an  equitable 
adjustment  of  the  premiums  and  the  risks 
assumed.  Under  these  policies  of  insurance 
the  various  occupations  of  life  are  divided 
into  several  classes,  depending  upon  the  de- 
gree of  risk  or  hazard  which  they  involve. 

•  •  *  The  clause  which  provides  for  the 
reduced  Indemnity  is  regarded  by  the  courts 
as  a  special  contract,  contemplating  a  future 
change  of  occupation  by  the  assured.  Such 
a  change  of  occupation  does  not  avoid  the 
policy.  It  simply  limits  the  amount  of  in- 
demnity, so  as  to  accord  with  the  increased 
hazard." 

Mr.  Cooley,  in  Briefs  on  the  Law  of  In- 
surance, volume  4,  page  3306,  says :  "One  of 
the  most  important  limitations  in  accident 
policies  is  that  making  the  extent  of  liability 
dependent  on  the  occupation  of  the  insured." 
And,  continuing  a  discussion  of  the  same 
subject  (page  3307),  he  says:  "The  clause 
providing  for  reduced  indemnity  if  insured 
is  injured  in  a  more  hazardous  occupation 
must  be  regarded  as  a  special  contract  con- 


templating a  future  change  of  occupation" — 
citing  Standard  Life  ft  Accident  Ins.  Go.  v. 
Carroll,  86  Fed.  1C67,  30  C.  C  A.  253,  41  L. 
R.  A.  194.  "The  policy  is  not,  therefore, 
rendered  void  by  the  change,  but  recovery 
under  the  policy  la  limited  to  the  reduced 
amount" — citing  National  Masonic  Ace.  Ass'n 
v.  Seed,  96  ILL  App.  43. 

In  the  case  of  Standard  Life  &  Accident 
Insurance  Go.  v.  Carroll,  68  U.  S.  App.  76, 
86  Fed.  667,  30  C.  C.  A.  253,  41  L.  R.  A. 
194,  it  was  decided  that  "a  provision  In  an 
accident  Insurance  policy  for  smaller  Indem- 
nity, In  case  the  insured  is  injured  while  en- 
gaged in  an  occupation  more  hazardous  than 
that  specified  in  the  application,  is  reason- 
able, and  will  be  enforced  by  the  courts."  In 
delivering  the  opinion  of  the  court,  Judge 
Acheson  said:  "The  parties  contracted  with 
reference  to  a  future  change  of  occupation 
by  the  insured.  Such  change  was  not  to 
avoid  the  policy.  It  was  allowable  upon 
agreed  terms.  The  change  of  occupation 
simply  altered  the  amount  of  indemnity,  so 
as  to  accord  with  the  increased  hazard. 
This  la  the  plain  contract  of  the  parties, 
evidenced  by  the  policy  itself.  The  provision 
for  changes  of  occupation  and  hazard  is 
reasonable  and  just,  and,  indeed,  in  the  Inter- 
est of  the  holders  of  accident  insurance  poli- 
cies. We  discover  no  good  reason  here  for 
denying  effect  to  the  provision." 

The  contract  in  this  case  la  clear.  The 
provision  that  the  change  of  occupation  by 
the  insured,  after  the  issuance  of  the  poli- 
cy to  him,  to  an  occupation  classified  by  the 
company  as  more  hazardous,  will  reduce  the 
amount  of  the  company's  liability,  is  reason- 
able and  Just.  Whether  he  was  on  duty  or 
off  duty  when  he  met  his  death  by  accident 
cannot  have  any  effect  In  determining  the 
amount  of  the  Indemnity  to  be  paid  the  bene- 
ficiary. Under  the  plain  terms  of  the  con- 
tract, it  is  a  question  of  occupation.  Consid- 
ering together  the  facts  as  shown  in  the 
agreed  statement  and  the  contract  of  in- 
surance, we  believe  that  the  circuit  judge 
waa  right  in  deciding  that  appellant  was  only 
entitled  to  recover  the  sum  of  $327  and  costs. 

Affirmed. 

BANG  v.  STATE.  (No.  17.259.) 

(Supreme  Court  of  Mississippi.    March  23, 
1914.) 

Justices  of  the  Peace  (|  166*)  —  Appeal 
from  Justice  of  the  Peace— Right  to  Dis- 
miss. 

One  who  appealed  to  the  circuit  court  from 
a  conviction  in  the  justice  of  the  peace  court, 
under  Code  1906,  f  87,  authorizing  such  ap- 
peals, and  providing  that,  on  the  appearance  of 
defendant  to  the  circuit  court,  the  case  shall  be 
tried  anew,  has  no  right  to  have  his  appeal  dis- 
missed after  the  evidence  for  the  state  has  been 
introduced  in  the  circuit  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  638-646;  Dec  Dig.  f 
166.*] 
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Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; T.  H.  Barrett,  Judge. 

Pier  Bang  was  convicted  In  the  circuit 
court,  upon  appeal  from  conviction  In  a  Jus- 
tice of  the  peace  court,  of  unlawfully  selling 
intoxicating  liquors,  and  he  appeals.  Af- 
firmed. 

Mize  &  Mlze,  of  Gulfport,  for  appellant 
Geo.  H.  Bthrldge,  Asst.  Atty.  GeiL,  for  the 
State. 

REED,  J.  Appellant  was  convicted  in  a 
justice  of  the  peace  court  for  the  offense  of 
unlawfully  selling  intoxicating  liquors,  and 
fined  $150.  He  appealed  to  the  circuit  court, 
and  was  there  convicted  and  sentenced  to 
pay  a  fine  of  $500  and  to  be  imprisoned  for  a 
term  of  three  months  in  the  county  Jail. 

On  the  trial  in  the  circuit  court,  when  the 
state  had  Introduced  all  of  Its  testimony  and 
rested,  appellant  moved  the  court  for  per- 
mission to  dismiss  his  appeal.  The  motion 
was  overruled.  This  action  of  the  court  is 
assigned  as  error.  By  statute  (section  87  of 
Code  of  1906)  a  person  convicted  of  a  crimi- 
nal charge  In  the  Justice  of  the  peace  court 
can  appeal  his  case  to  the  circuit  court.  It 
is  provided  in  the  statute  that  "on  his  ap- 
pearance in  the  circuit  court  the  case  shall 
be  tried  anew  and  disposed  of  as  other  cases 
pending  therein."  It  will  be  seen  that  the 
case  Is  brought  into  the  circuit  court  by  ap- 
peal from  the  Judgment  of  the  Justice  of  the 
peace  court  When  it  reaches  the  circuit 
court  it  is  there  for  trial  anew,  and  dispo- 
sition Just  as  other  cases  therein  pending. 
The  circuit  court  is  a  trial  court  The  case, 
although  brought  to  that  court  by  appeal,  is 
there  for  trial.  In  this  prosecution  for  a 
criminal  offense,  appellant  while  his  case 
was  being  tried,  occupied  the  same  position 
as  any  other  defendant  being  tried  on  a  crim- 
inal charge. 

We  take  the  following  from  a  note  in  2 
Enc.  of  PL  &  Prac.  p.  351,  on  the  subject  of 
the  right  of  an  appellant  to  dismiss  his  case 
on  a  trial  de  novo:  "Where,  on  appeal  to  an 
inferior  tribunal  by  a  defendant,  the  trial  Is 
to  be  had  anew,  he  occupies  on  the  appeal 
the  same  relative  position  of  defendant  and 
has  no  greater  right  to  have  the  appeal  dis- 
missed on  his  own  motion  than  he  had  to 
have  it  discontinued  below."  To  sustain  the 
text  Just  quoted,  the  case  of  Bingham  v.  Wa- 
terhouse,  32  Tex.  468,  Is  cited.  That  case 
was  an  appeal  by  an  administrator  to  the 
district  court  from  an  order  of  the  probate 
court  It  was  decided  that  he  had  no  right 
to  appear  in  the  district  court  and  dismiss 
bis  appeal,  because  he  stood  there  for  trial 
de  novo  as  defendant,  and  he  occupied  In 
that  court  the  same  attitude  of  a  defendant 
as  he  did  in  the  probate  court  and  as  such 
was  impotent  to  dismiss  the  case.  We  quote 
from  the  opinion  in  that  case  delivered  by 
Morrill,  C.  J.:  "When  the  parties  appeared 


in  the  district  court  they  occupied  the  same 
relative  positions  of  plaintiff  and  defendant 
they  did  in  the  probate  court  because  the  ap- 
peal was  required  to  be  tried  de  novo.  Ar- 
ticle 1460  [Paschal's  Dig.].  He  had  the  same 
right  to  dismiss  or  enter  a  nolle  prosequi  In 
the  case  that  he  had  in  the  probate  court, 
and  no  other;  and  this  right  was  the  same 
that  any  defendant  has  In  the  district  court 
to  dismiss  the  case  from  the  docket" 

The  trial  Judge  did  not  err  when  he  over- 
ruled the  motion  of  appellant  In  this  case  for 
permission  to  dismiss  his  appeal.  Appellant 
was  being  tried  anew  in  the  circuit  court 
He  was  on  trial  for  the  crime  charged  against 
him.  His  case  was  being  disposed  of  as  oth- 
er and  like  cases  in  that  court  All  of  the 
evidence  to  prove  his  guilt  had  been  intro- 
duced on  behalf  of  the  state.  The  proof  was 
sufficient  to  support  a  verdict  convicting 
him.  He  had  no  right  then  to  have  his  case 
dismissed. 

Affirmed. 


PHILLIPS  v.  GARNER.    (No.  16,459.) 

(Supreme  Court  of  Mississippi.    March  30, 
1914.) 

Animals  (|  69*)— Monkey— Personal  Inju- 
ries—Liability. 

The  owner  or  keeper  of  a  monkey  or  other 
wild  animal  keeps  him  at  his  peril,  and  is  lia- 
ble for  personal  injuries  inflicted  by  him,  ir- 
respective of  any  questions  of  negligence  or 
knowledge  of  previous  acts  showing  a  vicious 
disposition. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  I  227;  Dec  Dig.  §  69.*] 

Appeal  from  Circuit  Court,  Hinds  County ; 
W.  A.  Henry,  Judge. 

Action  by  Sarah  Phillips  against  Lou  Gar- 
ner. Judgment  for  defendant,  and  plaintiff 
appeals.   Reversed  and  remanded. 

S.  E.  Garner,  of  Jackson,  for  appellant 

REED,  J.  Lou  Garner's  monkey  bit  Sarah 
Phillips  on  her  leg.  Then  he  scratched  her 
back  and  hand.  She  was  hurt  She  says 
she  was  In  bed  two  weeks,  was  using  a  crutch 
and  a  stick  a  month,  and  was  unable  to  work 
about  six  weeks.  She  had  to  pay  a  physician 
for  attention  and  prescription,  and  to  pay 
over  $5  for  medicines. 

Lou  kept  her  monkey  in  a  cage  at  her 
house.  One  morning  early  he  escaped,  went 
to  the  premises  where  Sarah  lived,  and  at- 
tacked her.  The  monkey  also  attacked  a 
girl  and  a  dog  while  out  of  his  cage  on  this 
occasion.  After  Sarah  was  Injured,  Lou 
caught  the  monkey,  put  a  chain  on  him,  and 
carried  him  back  to  his  cage. 

Sarah,  in  her  testimony,  gives  a  graphic 
description  of  the  attack,  her  flight  and  her 
fear.  She  says:  "He  was  a  great  big  old 
monkey."  When  asked  if  the  monkey  held 
on  long  when  he  bit  she  answered:  "Yes, 
sir ;  I  drug  him  all  the  way  up  the  steps  and 
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Into  the  house.  He  bad  me  by  the  leg,  by 

the  teeth." 

When  appellant  had  Introduced  all  of  her 
testimony,  and  rested,  the  trial  court  granted 
a  peremptory  instruction  in  favor  of  appellee. 
We  believe  this  case  should  have  been  sub- 
mitted to  the  jury. 

On  the  subject  of  liability  by  the  owner  for 
injuries  by  wild  animals,  we  take  the  follow- 
ing from  2  Cyc  p.  367:  "It  is  the  duty  of 
those  who  own  or  keep  them  to  do  it  in  such 
a  manner  as  will  absolutely  prevent  the  oc- 
currence of  an  injury  to  others  through  such 
vicious  acts  of  the  animals  as  they  are  nat- 
urally inclined  to  commit  For  any  injury 
they  may  do  to  others,  the  person  keeping 
them  is  liable,  without  any  particular  notice 
that  they  did  any  such  things  before;  such 
notice  being  conclusively  presumed  from  the 
nature  of  the  animal." 

"Whoever  owns  or  keeps  animals  of  a  kind 
likely  to  do  harm  does  so  at  his  peril,  and  is 
liable,  on  proof  of  damage,  without  further 
proof  of  negligence.  'If  they  are  such  as  are 
naturally  mischievous,  he  shall  answer  for 
hurt  done  by  them,  without  any  notice.'" 
Hale  on  Torts,  p.  469. 

The  case  of  May  v.  Burdett,  Eng.  Rep., 
Full  Reprint,  vol.  115,  p.  1213,  9  Q.  B.  101,  is 
a  leading  case  on  this  subject.  In  that  case 
a  woman  was  bitten  by  a  monkey,  and  the 
owner  held  liable.  It  was  decided  therein 
that  the  owner,  if  he  would  keep  the  animal, 
was  bound  to  keep  It  secure  at  all  events. 
In  1  Hale's  Pleas  of  the  Grown,  430,  the  au- 
thor, in  referring  to  the  liability  of  the  owner 
for  injuries  done  by  a  wild  animal,  says: 
"Though  he  has  no  particular  notice  that  he 
did  any  such  thing  before,  yet  if  it  be  a 
beast  that  is  ferae  nature,  as  a  lion,  a  bear,  a 
wolf,  yea  an  ape  or  monkey,  if  he  get  loose 
and  do  harm  to  any  person,  the  owner  is  lia- 
ble to  an  action  for  the  damage,  and  so  I 
knew  it  adjudged  in  Andrew  Baker's  Case, 
whose  child  was  bit  by  a  monkey,  that  broke 
his  chain  and  got  loose.  And  therefore,  in 
case  of  such  a  wild  beast,  or  in  case  of  a 
bull  or  cow,  that  doth  damage,  where  the 
owner  knows  of  it,  he  must  at  his  peril  keep 
him  up  safe  from  doing  hurt,  for  though  he 
use  his  diligence  to  keep  him  up,  if  he  escape 
and  do  harm,  the  owner  is  liable  to  answer 
damages." 

In  the  case  of  Molloy  v.  Starin,  191  N.  Y. 
21,  83  N.  E.  588,  16  L.  R.  A.  (N.  S.)  445,  14 
Ann.  Cas.  57,  the  court  said  that  the  liability 
of  an  owner  of  a  wild  animal  is  absolute,  and 
he  is  bound  to  keep  the  animal  secure,  or  he 
must  suffer  the  penalty  for  his  failure  to  do 
so  in  making  compensation  for  the  mischief 
done,  citing  Muller  v.  MoKesson,  73  N.  Y.  195, 
29  Am.  Rep.  123. 

We  take  the  following  from  the  note  to  the 
case  of  Molloy  v.  Starin,  in  14  Ann.  Cas.  57: 
"In  an  action  against  the  owner  or  keeper  of 
a  wild  animal  for  injuries  inflicted  by  such 


animal,  it  is  an  established  rule  of  pleading 
that  it  is  not  necessary  to  aver  negligence  in 
the  owner  or  keeper,  as  the  gist  of  the  action 
is  the  keeping  of  the  wild  animal,  and  the 
burden  is  upon  the  owner  or  keeper  to  refute 
the  implied  imputation  of  negligence  arising 
from  having  the  animal  in  his  possession. 
Congress,  eta,  Spring  Co.  v.  Edgar,  99  U.  S. 
651,  25  L.  Ed.  488;  Jackson  v.  Baker,  24  App. 
D.  0.  100.  And  it  has  been  held  that  It  is 
not  necessary  to  show  that  the  owner  of  a 
wild  animal  was  negligent  in  permitting  the 
animal  to  be  at  large,  as  he  is  bound  to  keep 
it  secure  at  his  peril.  Hayes  v.  Miller,  150 
Ala.  621,  43  South.  818  [11  I*  R.  A.  (N.  S.) 
748]  124  Am.  St  Rep.  93.  It  has  been  held 
that  it  is  not  necessary  to  show  that  the  own- 
er had  knowledge  of  the  vicious  nature  of  a 
wild  animal  causing  injury,  as  he  is  con- 
clusively presumed  to  have  had  such  knowl- 
edge. Hayes  v.  Miller,  150  Ala.  621,  43 
South.  818  [11  L.  R.  A.  (N.  S.)  748],  124  Am. 
St  Rep.  93.  See,  also,  Laverone  v.  Mangian- 
tl,  41  Cal.  138,  10  Am.  Rep.  269;  Moss  v. 
Pardrldge,  9  111.  App.  490." 

In  the  case  of  Copley  v.  Wills  (Tex.  Civ. 
App.)  152  S.  W.  830,  the  court  held  the  owner 
of  a  monkey,  which  was  permitted  to  run  at 
large  in  a  museum,  liable  for  .damages  re- 
sulting from  Its  biting  a  boy,  holding  in  the 
case  that  the  monkey  was  an  animal  of  a 
wild  nature  or  disposition,  and  that  it  should 
be  so  kept  as  to  prevent  its  injuring  a  person. 

Lou  Garner  should  not  have  permitted  her 
monkey  to  run  at  large.  She  should  have 
kept  it  confined  and  secure,  so  that  it  would 
do  no  harm.  It  was  at  large  and  did  harm. 
She  is  answerable  in  damages  for  the  hurt  it 
has  done 

Reversed  and  remanded. 


QUILLEN  v.  STATE.    (No.  17,238.) 

(Supreme  Court  of  Mississippi.   March  26. 
1914.) 

1.  Criminal  Law  ({  564*)  —  Evioence  of 
Venue. 

A  conviction  for  an  unlawful  sale  of  in- 
toxicating liquor  charged  to  have  been  made  in 
T.  county,  where  there  waa  no  evidence  in  the 
record  to  prove  that  the  sale  took  place  in  that 
county,  would  be  reversed  for  failure  to  prove 
venue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  81  726.  1277-1284;  Dec  Dig. 
I  564.*] 

2.  Cetkinal  Law  (|  1054*)— Appeal—Joeis- 

dictional  Facts— Venue. 

Under  Code  1906,  §  4936,  forbidding  re- 
versal in  a  criminal  case,  except  for  errors  in 
the  court  below  jurisdictional  in  their  character, 
unless  such  errors  were  made  ground  of  special 
exception  in  the  trial  court,  the  omission  to 
prove  venue  was  jurisdictional,  and  might  be  as- 
signed on  appeal,  even  when  no  exception  had 
been  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2662-2664;    Dec  Dig.  f 
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Appeal  from  Circuit  Court,  Tishomingo 
County ;  Claude  Clayton,  Judge. 

Earnest  Quillen  was  convicted  for  an  un- 
lawful sale  of  intoxicating  liquors,  and  he 
appeals.   Reversed  and  remanded. 

W.  J.  Lamb,  of  Corinth,  for  appellant 
Geo.  H.  Ethridge,  Asst.  Atty.  Gem,  for  the 
State. 

REED,  J.  [1]  Appellant  was  convicted  on 
a  charge  of  unlawful  sale  of  Intoxicating 
liquors,  and  was  sentenced  to  pay  a  fine  of 
$200  and  to  serve  a  term  of  90  days  in  the 
county  jail.  He  assigns  as  error  the  failure 
of  the  state  to  prove  venue.  The  indictment 
charged  that  the  offense  was  committed  In 
Tishomingo  county,  but  we  are  unable  to  find 
any  testimony  in  the  record  to  prove  that 
the  sale  took  place  in  that  county.  For  this 
failure  to  prove  venae  this  case  is  reversed. 
Cagle  v.  State,  63  South.  672. 

[2]  There  was  no  exception  made  during 
the  trial  to  the  failure  of  the  state  to  prove 
venue.  The  exception  is  made  for  the  first 
time  in  this  court.  In  the  brief  for  the  state 
it  is  contended  that  such  error  could  only  be 
availed  of  where  special  objection  or  excep- 
tion war  made  in  the  trial  court.  The  cases 
of  Burnett  «\  State,  72  Miss.  994,  18  South. 
432,  Lea  v.  State,  64  Miss.  201,  1  South.  61, 
and  Hunt  v.  State,  61  Miss.  577,  are  cited  to 
sustain  this  position.  These  cases  were  de- 
cided before  the  adoption  of  the  Code  of  1906. 

Section  4936  of  the  Code  of  1906,  providing 
that  the  Judgment  shall  not  be  reversed  for 
certain  errors,  is  the  same  as  section  4370  of 
the  Annotated  Code  of  1892,  with  the  addi- 
tion of  the  following  words:  "Except  where 
the  errors  or  omissions  are  jurisdictional  in 
their  character."  The  statute  (section  4936, 
Code  of  1906)  now  provides  that  a  judgment 
In  a  criminal  case  shall  not  be  reversed  "be- 
cause of  any  error  or  omission  in  the  case 
In  the  court  below,  except  where  the  errors 
or  omissions  are  jurisdictional  in  their  char- 
acter, unless  the  record  show  that  the  errors 
complained  of  were  made  ground  of  special 
exception  in  that  court." 

The  omission  to  prove  venue  is  Jurisdiction- 
al in  its  character.  By  statute  it  is  permitted 
to  assign  such  omission  as  error  on  the  hear- 
ing of  the  appeal  In  this  court,  even  when 
exception  has  not  been  taken  in  the  trial 
court. 

Reversed  and -remanded. 


GIVENS  v.  SOUTHERN  EXPRESS  CO. 
(No.  16,358.) 
(Supreme  Court  of  Mississippi.   April  6,  1914.) 

1.  Discovery  (§  .70*)— Statutoby  Provisions 
— Construction. 

Code  1906,  §  1938,  requiring  a  nonresident 
party  to  answer  interrogatories  filed  by  the 
adverse  party  within',  a  reasonable  time,  under 
penalty  of  dismissal*  if  he  be  plaintiff,  or  the 
striking  of  the  plea  or  answer  and  judgment 
by  default,  if  he  be  the  defendant,  is  in  a  sense 


penal,  and  there  should  be  a  manifest  violation 
of  its  terms  before  the  penalty  is  inflicted. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent  Dig.  §§  84-86;  Dec  Dig.  $  70.*] 

2.  Discovery  (I  70*)— Statutory  Provisions 
—Time  to  Answer  Interrogatories. 

The  language  of  that  statute  implies  that 
the  cause  should  be  at  issue  before  it  could  be 
said  that  default  was  made  in  answering  inter- 
rogatories, and  there  is  no  default  where  the 
defendant  s  demurrer  to  the  declaration  was 
properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  §§  84-86;  Dec.  Dig.  §  70.*] 

3.  Discovery  (§  70*)— Statutory  Provisions 
—Time  to  Answer  Interrogatories. 

Nor  was  there  any  default  where  the  de- 
fendant had  filed,  and  there  was  pending,  a 
motion  under  Code  1906,  §  940,  to  require  the 
plaintiff  to  give  security  for  costs. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  §§  84-86;  Dec.  Dig.  f  70.*] 

Smith,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Lauderdale 
County;  Jno.  L.  Buckley,  Judge. 

Action  by  L.  N.  Glvens  against  the  South- 
ern Express  Company.  Judgment  for  the  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Fewell  &  Cameron,  of  Meridian,  for  appel- 
lant Baskin  &  Wilbourn,  of  Meridian,  for 
appellee. 

COOK,  J.  Appellant  sued  appellee  for  an 
alleged  libel;  his  declaration  was  filed  Au- 
gust 19, 1911.  With  the  declaration  waB  filed 
interrogatories  to  the  appellee,  and  service 
of  same  was  had  on  the  same- day.  On  the 
return  day  of  the  court  in  which  the  suit 
was  instituted,  September  23,  1911,  appellee 
made  a  motion  that  appellant  be  required 
to  give  security  for  costs.  On  the  25th  day 
of  September  appellant  moved  the  court  to 
strike  from  the  files  the  motion  for  costs,  be- 
cause appellee  had  not  answered  the  inter- 
rogatories addressed  to  it  under  section  1938, 
Code  1906.  This  motion  was  overruled  by 
the  court,  and  of  this  action  of  the  trial 
court  the  first  assignment  of  error  Is  predi- 
cated. There  are  several  other  assignments 
of  error;  but  we  will  only  discuss  the  one 
determinative  of  the  case. 

Does  section  1938,  Code  1906,  require  a 
defendant  to  answer  Interrogatories  pro- 
pounded to  him  on  or  before  the  return  day 
of  the  suit?  It  will  be  noted,  in  this  case, 
the  declaration  was  filed  just  within  the  time 
to  make  the  case  triable  at  the  return  term. 
Incidentally  it  may  stated  that  a  demurrer 
to  the  declaration  was  seasonably  filed  and 
properly  sustained ;  but,  without  considering 
this  fact,  appellee,  defendant  below,  first 
filed  a  proper  motion  asking  the  court  to  re- 
quire plaintiff  to  give  security  for  costs,  and 
it  was  this  motion  which  appellant  moved  the 
court  to  strike  from  the  files. 

Does  the  statute  contemplate  that  defend- 
ant to  a  suit  cannot  plead  at  ail,  unless  he 
has  first  answered  the  interrogatories  filed 
with  the  declarations? 
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[1]  The  statute  under  consideration  reads 
this  way:  "If  the  testimony  of  a  party  to 
the  suit  who  resides  out  of  the  state  be  de- 
sired by  the  adverse  party,  Interrogatories 
to  him  may  be  filed  in  the  clerk's  office,  and 
a  copy  thereof,  with  notice,  of  filing,  shall 
be  given  the  party,  or  his  attorney  or  solici- 
tor; and  if  he  fail  to  answer  such  inter- 
rogatories within  a  reasonable  time,  his  plea 
shall  be  dismissed,  If  he  be  plaintiff  or  com- 
plainant, and  if  he  be  defendant  his  plea 
or  answer  may  be  taken  off  the  file  and  judg- 
ment by  default  entered,  or  the  bill  be  taken 
as  confessed." 

This  section  Is  a  part  of  chapter  46,  en- 
titled "Evidence,"  and  is  a  valuable  and 
helpful  provision  of  law  designed  to  aid 
litigants  in  obtaining  facts  in  the  possession 
of  opposite  parties.  What  Is  "a  reasonable 
time"  in  the  purview  of  the  statute? 

While  the  statute  may  be  remedial  in  one 
sense,  the  penalty  imposed  upon  the  default- 
ing party  is  radical,  and  we  believe  there 
should  be  a  manifest  violation  of  its  terms 
before  a  court  would  be  Justified  in  inflict- 
ing the  penalty. 

[2]  It  will  be  observed,  "If  he  fall  to  an- 
swer within  a  reasonable  time,  his  plea  shall 
be  dismissed,  if  he  be  plaintiff  or  complain- 
ant, and,  if  he  be  defendant,  his  plea  or  an- 
swer may  be  taken  off  the  file,  and  judgment 
by  default  entered  or  the  bill  be  taken  as 
confessed." 

It  would  seem  from  the  language  employed 
it  was  contemplated  that  the  cause  should 
be  at  Issue  before  it  could  be  said  that  the 
default  had  been  made.  In  other  words,  as 
illustrated  by  the  pleadings  in  the  case,  the 
declaration  was  clearly  demurrable,  and  the 
defendant  was  not  called  upon  to  traverse 
the  same.  Is  it  an  unreasonable  consumption 
of  time  for  the  defendant  to  insist  that  the 
complaint  against  him  shall  set  out  a  state 
of  facts  which,  If  true,  would  entitle  plain- 
tiff to  recover  before  he  goes  to  the  trouble 
and  expense  of  answering  impertinent  ques- 
tions?  We  think  not 

[3]  In  this  case  the  defendant,  by  proper 
motion,  supported  by  affidavit,  invoked  the 
benefit  of  section  940  of  the  Code  before  an- 
swering the  Interrogatories  propounded  to  it 

Is  It  an  unreasonable  consumption  of  time 
for  the  defendant  to  demand  that  an  in- 
solvent plaintiff  be  required  to  give  security 
for  costs  before  it  answers  interrogatories 
affecting  a  cause  which  may  never  be  tried, 
because  of  plaintiff's  refusal  to  secure  the 
costs  In  obedience  to  the  orders  of  the  trial 
court?  We  think  this  query  must  also  be 
answered  in  the  negative. 

A  remedial  statute  carrying  a  drastic  pen- 
alty should  not  be  applied,  unless  It  has  been 
clearly  violated,  and,  taking  the  statute  In 
its  entirety,  we  think  a  party  to  a  lawsuit 
is  entitled  to  have  the  decks  cleared  for  ac- 
tion before  be  is  compelled  to  furnish  am- 
munition to  his  enemy.    There  must  be  a 

•For  otli«r 


real  lawsuit  and  not  a  tenatlve  lawsuit 
An  Issue  must  be  properly  tendered  and  ac- 
cepted, or  the  plaintiff  must  be  in  a  position 
to  demand  an  answer  to  his  complaint — he 
must  be  intrenched  himself  before  he  can 
require  his  opponent  to  give  information  to 
be  used  against  him. 

The  refusal  of  the  court  to  strike  the  mo- 
tion for  costs  from  the  files  was  correct 

We  think  the  proper  overruling  of  the  mo- 
tion to  strike  from  the  files  the  motion  for 
costs  renders  it  unnecessary  to  decide  wheth- 
er the  court  erred  in  sustaining  the  motion 
to  require  plaintiff  to  secure  the  costs,  be- 
cause the  court  also  properly  sustained  the 
demurrer  to  plaintiff's  declaration,  and 
granted  plaintiff  60  days  in  which  to  amend 
his  declaration,  and,  plaintiff  having  failed  to 
amend  within  the  prescribed  time,  we  cannot 
say  that  it  was  error  for  the  court  to  refuse 
plaintiff's  amendment  tendered  after  the  ex- 
piration of  the  time  limit 

It  follows,  therefore,  that  the  overruling 
of  the  motion  to  strike  the  motion  for  costs 
and  enter  a  judgment  by  default  ended  the 
battle. 

Affirmed. 

SMITH,  O.  J.  (dissenting).  I  do  not  think 
that  the  fact  that  the  cause  was  not  at  is- 
sue, that  appellee  had  filed  or  Intended  to 
file  a  motion  for  security  for  costs,  or  that 
the  declaration  was  demurrable,  unless  It 
was  so  defective  as  not  to  sustain  a  judgment 
by  default  which  was  not  the  case  here,  has 
any  bearing  upon  the  matter  here  under  con- 
sideration. In  the  absence  of  a  more  satis- 
factory explanation  for  the  delay  in  answer- 
ing the  interrogatories,  I  think  the  motion 
for  security  for  costs  should  have  been 
stricken  from  the  files,  and  Judgment  ren- 
dered for  appellant 


QUINN  v.  STATE.    (No.  17,016.) 
(Supreme  Court  of  Mississippi.   April  6,  1914.) 

1.  Homicide  (§  5*)— Cause  or  Death— Dis- 
ease. 

Where  a  wound  inflicted  in  malice,  but  not 
in  its  nature  mortal,  is  neglected  or  misman- 
aged, and  death  ensues,  accused  is  guilty  of  mur- 
der, unless  it  clearly  appears  that  decedent's 
own  neglect  was  the  sole  cause  of  his  death. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  7-10;  Dec  Dig.  |  5.*] 

2.  Homicide  (8  5*)— Cause  or  Death— Dis- 
ease. 

Where  death  results  from  the  combined 
effect  of  a  wound  inflicted  with  malice  and  of 
a  disease  disconnected  from  the  wound,  accused 
is  guilty  of  murder;  but  if  the  wound  is  not 
in  its  nature,  mortal,  and  death  results  solely 
from  an  independent  cause,  accused  is  not 
guilty. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  |S  7-10;  Dec  Dig.  f  5.*] 

3.  Homicide  (f  291*)  —  Inbtbuctiohs  —  Bub- 
din  OF  PEOOF. 

An  instruction  that,  if  death  of  decedent 
ensued  from  a  wound  inflicted  in  malice,  but  not 
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in  its  nature  mortal,  but  from  which,  In  con- 
nection with  other  disease,  decedent  died,  ac- 
cused was  guilty  of  murder,  unless  it  clearly  ap- 
peared that  "disease  disconnected  from  the 
wound,  and  not  the  wound  itself,  was  the  sole 
cause  of  death,  for  if  the  wound  had  not  been 
given  the  party  had  not  died,"  was  objection- 
able as  relieving  the  state  from  the  burden  of 
proving  beyond  a  reasonable  doubt  accused's 
guilt,  and  accused  was  entitled  to  an  acquit- 
tal, unless  it  appeared  beyond  a  reasonable 
doubt  that  the  disease  was  not  the  sole  cause 
of  his  death,  but  that  his  death  was  contrib- 
uted to  by  the  wound. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8  596;  Dec  Dig.  f  291.*] 

4.  Homicide  (§  291*)  —  Instructions  —  Bid- 
den of  Pboof. 

The  instruction  was  also  erroneous  because 
advising  the  jury  that  "if  the  wound  had  not 
been  given  the  party  had  not  died,"  since,  if  the 
disease  was  the  sole  cause  of  death,  it  could 
not  be  said  that  if  the  wound  had  not  been 
given  decedent  would  not  have  died. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  596;  Dec  Dig.  |  291.*} 

Appeal  fom  Circuit  Court,  Grenada  Coun- 
ty; J.  A  Teat,  Judge. 

Sampson  Quinn  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed  and  re- 
manded, 

S.  A.  Morrison,  of  Grenada,  for  appellant 
Geo.  H.  Eth ridge,  Asst  Atty.  Gen.,  for  the 
State. 

SMITH,  O.  J.  Appellant  was  Indicted  for 
murder  and  convicted  of  manslaughter.  He 
and  Gus  Commander,  the  deceased,  had  a 
controversy,  in  which  he  struck  Commander 
on  the  head  with  an  empty  whisky  bottle 
and  fractured  his  skull.  The  wound  was  not 
in  its  nature  mortal,  according  to  the  testi- 
mony of  the  attending  physicians ;  but  some 
time  thereafter  Commander  contracted  pneu- 
monia, and  died  about  two  months  after  the 
Infliction  of  the  wound,  according  to  the  tes- 
timony of  the  physicians,  from  the  combined 
effect  of  the  wound  and  pneumonia.  He 
would  have  recovered  from  the  effect  of  ei- 
ther, according  to  their  testimony,  had  it  not 
been  for  the  other  trouble.  One  of  appel- 
lant's defenses  was  that  Commander's  death 
was  caused  solely  by  pneumonia ;  the  wound 
not  contributing  thereto.  One  of  the  physi- 
cians testified  that  the  wound  had  no  ''con- 
nection or  relation  to"  the  pneumonia. 

One  of  the  instructions  granted  for  the 
state  was  as  follows:  "The  court  instructs 
the  jury,  for  the  state,  that  if  death  ensues 
from  a  wound  given  in  malice,  but  not  in  Its 
nature  mortal,  but  from  which,  being  neg- 
lected or  mismanaged,  or  In  connection  with 
other  disease,  the  party  dies,  this  will  not 
excuse  the  party  who  gave  it ;  but  he  will  be 
held  guilty  of  murder,  unless  it  clearly  and 
certainly  appears,  either  by  the  evidence  of- 
fered on  behalf  of  the  state  or  the  defendant, 
that  the  deceased's  own  neglect  and  want  of 
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care,  or  other  disease  disconnected  from  the 
wound,  and  not  the  wound  itself,  was  the 
sole  cause  of  his  death,  for  If  the  wound 
had  not  been  given  the  party  had  not  died." 

[1]  It  will  be  observed  that  this  Instruction 
submits  to  the  jury  two  propositions:  First, 
appellant's  liability  in  event  death  was  the 
result  solely  or  partially  from  neglect  of  the 
wound;  and,  second,  his  liability  in  event 
death  was  the  result  solely  or  partially  of  a 
disease  disconnected  from  the  wound.  In  so 
far  as  the  first  proposition  is  concerned,  the 
instruction  is  supported  by  Crum  v.  State,  64 
Miss.  1, 1  South  1,  60  Am  Rep.  44. 

[2]  The  language  in  which  the  second  prop- 
osition was  submitted,  omitting  that  perti- 
nent only  to  the  first,  is  as  follows:  "The 
court  instructs  the  jury,  for  the  state,  that  if 
death  ensues  from  a  wound  given  in  malice, 
but  not  in  its  nature  mortal,  but  from  which, 

*  •  •  in  connection  with  other  disease,  the 
party  dies,  this  will  not  excuse  the  party 
who  gave  it;  but  be  will  be  held  guilty  of 
murder,  unless  It  clearly  and  certainly  ap- 
pears, either  by  the  evidence  offered  on  be- 
half of  the  state  or  the  defendant  that  the 

•  •  •  disease  disconnected  from  the 
wound,  and  not  the  wound  itself,  was  the  sole 
cause  of  his  death,  for  if  the  wound  had  not 
been  given  the  party  had  not  died."  It  is 
undoubtedly  the  law  that  if  death  results 
from  the  combined  effect  of  a  wound  inflicted 
with  malice  and  of  a  disease  disconnected 
from  the  wound,  the  person  inflicting  the 
wound  is  guilty  of  murder ;  but  it  is  also  the 
law  that  if  the  wound  is  not  in  its  nature 
mortal,  and  death  results  solely  from  an  en- 
tirely Independent  cause,  the  person  inflicting 
the  wound  cannot  be  held  responsible  for  the 
death  Bishop's  Criminal  Law  (8th  Ed)  | 
639. 

[S]  Since  the  burden  of  proof  is  on  the 
state  throughout  a  criminal  cause,  and  since 
guilt  must  always  appear  beyond  a  reason- 
able doubt  before  a  conviction  can  be  had,  the 
court  erred  In  instructing  the  jury  that  ap- 
pellant "is  guilty  of  murder  unless  it  clearly 
and  certainly  appears  •  •  •  that  •  *  • 
disease  disconnected  from  the  wound,  and 
not  the  wound  itself,  was  the  sole  cause  of 
his  death";  appellant  being  entitled  to  an  ac- 
quittal unless  it  appeared  from  the  evidence 
beyond  a  reasonable  doubt  that  this  disease 
was  not  the  sole  cause  of  his  death,  but  that 
bis  death  was  caused  or  contributed  to  by  the 
wound. 

[4]  The  Instruction  is  further  erroneous  in 
advising  the  jury  in  this  connection  that  "If 
the  wound  had  not  btjen  given  the  party  had 
not  died."  If  the  disease  was  the  sole  cause 
of  the  death,  it  cannot,  of  course,  be  said 
that  If  the  wound  had  not  been  given  the 
party  had  not  died. 

Reversed  and  remanded 
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STATE  T.  TAYLOR.    (No.  17,028.) 

(Supreme  Court  of  Mississippi.    March  23, 
1914.) 

L  Banks  and  Banking  (|  84*)— Offenses— 
Receiving  Deposits  While  Insolvent. 
Code  1906,  I  1169.  making  it  an  offense  for 
the  officers  or  employes  of  any  bank  to  receive 
on  deposit  money  of  "such"  persons,  knowing 
the  bank  to  be  insolvent,  protects  all  members 
of  the  general  public  in  making  deposits  in  any 
bank,  and  not  merely  the  officers  and  agents  of 
the  bank;  the  word  "such"  being  a  clerical 
error  for  "other." 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Oent  Dig.  Si  210,  211;  Dec  Dig.  | 
84.*] 

2.  Banks  and  Banking  (§  85*)— Offenses- 
Indictment— Requisites  and  Sufficiency 
— Descbiption  of  Pbopebtt. 

An  indictment  under  Code  1906,  f  1169, 
making  it  an  offense  for  the  president,  cashier, 
etc.,  of  any  bank  to  receive  any  deposit  know- 
ing the  bank  to  be  insolvent,  which  charged  that 
the  president  received  $75,  was  sufficient  as  a 
description  of  the  property,  since  the  words 
"seventy-five  dollars"  denote  money,  and  not 
other  property. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  Sf  212,  214-217;  Dec.  Dig. 
I  85.*] 

3.  Banks  and  Banking  (J  85*)— Offenses- 
Indictment— Requisites  and  Sufficiency 
—Descbiption  of  Personal  Pbopebtt. 

An  indictment  which  charged  that  the  presi- 
dent of  a  bank  received  a  deposit  of  "seventy- 
five  dollars,"  knowing  the  bank  was  insolvent, 
was  not  bad  for  not  stating  the  kind  and  char- 
acter of  money  deposited. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §8  212,  214-217;  Dec.  Dig. 
8  85.*) 

4.  Banks  and  Banking  (|  85*)— Offenses- 
Indictment— Requisites  and  Sufficiency 
—Act  ob  Omission  of  Agent. 

An  indictment  which  charged  that  defend- 
ant was  the  president  of  a  certain  bank,  and, 
knowing  the  bank  to  be  insolvent  did  unlaw- 
fully receive  a -deposit  of  $75,  sufficiently  show- 
ed that  defendant  in  receiving  the  deposit,  was 
acting  as  agent  of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  88  212,  214-217;  Dec.  Dig. 
I  85.*] 

Appeal  from  Circuit  Court,  Prentiss  Coun- 
ty; J.  H.  Mitchell,  Judge. 

John  W.  Taylor  was  indicted  for  receiving 
money  on  deposit  in  a  bank  after  he  had 
knowledge  of  the  insolvency  of  the  bank. 
From  a  Judgment  sustaining  defendant's  de- 
murrer to  the  indictment,  the  State  appeals. 
Reversed  and. remanded. 

Frank  Johnston,  Asst  Atty.  Gen.,  for  the 
State.  F.  M.  Curlee,  of  St.  Louis,  Mo.,  for 
appellee. 

SMITH,  C.  J.  Appellee  was  indicted  for 
receiving  into  a  bank  of  which  he  was  presi- 
dent money  on  deposit,  the  bank  then  being 
to  his  knowledge  insolvent  The  indictment 
was  demurred  to,  and,  the  demurrer  having 
been  sustained,  the  state  appeals. 

[1]  The  demurrer  was  evidently  sustained 
under  the  construction  put  upon  the  statute 


in  State  v.  Traylor,  100  Miss.  544,  56  South. 
521.  That  case,  however,  was  overruled  by 
State  v.  Rawles,  60  South.  782,  decided  since 
this  judgment  was  rendered  in  the  court  be- 
low, and  appellee  does  not  now  Insist  upon 
that  ground  of  demurrer. 

[2]  One  of  the  reasons  why,  In  appellee's 
opinion,  the  demurrer  should  be  sustained  Is : 
"The  word  'dollars'  is  not  a  sufficient  descrip- 
tion of  the  property  deposited."  The  allega- 
tion describing  the  deposit  is  in  the  following 
language :  "Received  from  T.  J.  McDonald  a 
deposit  in  said  Iuka  branch  of  said  institu- 
tion of  seventy-five  dollars,"  etc  The  conten- 
tion is  that  the  indictment  should  have  stated 
"whether  the  deposit  consisted  of  money  or 
of  some  other  species  of  property,  and,  if 
of  the  latter,  what  kind  of  property."  There 
is  no  merit  In  this  contention,  for  to  say  that 
a  person  received  $75,  without  more,  indi- 
cates ex  vi  termini  that  he  received  $75  in 
money. 

[I]  Counsel  for  appellee  also  argue  that 
this  allegation  is  defective,  in  that  it  does 
not  state  the  kind  and  character  of  the 
money  deposited;  that  is,  whether  it  was 
coin,  bank  bills,  treasury  notes,  etc.,  and  the 
denominations  thereof.  It  may  be  conceded 
that  the  crime  here  charged  Is  somewhat 
analogous  to  the  crimes  of  larceny  and  em- 
bezzlement, and  that  at  common  law  the  mon- 
ey stolen  or  embezzled  must  have  been  de- 
scribed with  the  particularity  here  desired. 
This  rule,  however,  In  so  far  as  It  applies  to 
larceny  and  embezzlement,  has  been  changed 
by  our  statute.  Section  1436,  Code  of  1906. 
The  rule  seems  never  to  have  had  any  foun- 
dation in  reason,  or,  if  it  did  have,  the  rea- 
son has  long  since  ceased  to  exist  as  pointed 
out  in  Baggett  v.  State,  69  Miss.  625,  13 
South.  816 ;  therefore  the  rule  itself  no  long- 
er exists.  "Cessante  ratione  legis,  cessat 
ipsa  lex." 

[4]  Another  objection  to  the  indictment  is 
that  it  does  not  allege  that  in  receiving  the 
deposit  appellee  "was  then  and  there  acting 
as  president  or  otherwise  as  the  representa- 
tive or  agent  of  the  bank  in  receiving  a  de- 
posit" The  indictment,  after  alleging  that 
appellee  was  president  of  the  bank  and  set- 
ting forth  the  business  in  which  the  bank  was 
engaged,  proceeds:  "And  the  said  Jno.  W. 
Taylor,  president  aforesaid,  knowing  and 
having  good  reason  to  believe  said  institu- 
tion, and  the  Iuka  branch  thereof,  to  be  In- 
solvent did  unlawfully,  knowingly,  and  fe- 
loniously receive  from  T.  J.  McDonald  a  de- 
posit in  said  Iuka  branch  of  said  institution, 
of  $75,"  etc.  From  this  allegation,  it  mani- 
festly appears  that  in  receiving  the  deposit 
he  was  acting  as  agent  or  representative  of 
the  bank. 

We  have  not  overlooked  the  case  of  State 
v.  Wlstandley,  154  Ind.  443,  57  N.  E.  100, 
cited  by  counsel  for  appellee,  which  holds 
otherwise ;  but  we  decline  to  follow  it 

Reversed  and  remanded. 
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STATE  V.  TAYLOR.    (No.  17,029.) 

(Supreme  Court  of  Mississippi.    March  23, 
1914.) 

Appeal  from  Circuit  Court,  Prentiss  County ; 
J.  H.  Mitchell,  Judge. 

John  W.  Taylor  was  indicted  for  receiving  a 
deposit  into  a  bank  of  which  he  was  president, 
having  knowledge  of  the  insolvency  of  the  bank. 
From  a  judgment  sustaining  defendant's  de- 
murrer to  the  indictment,  the  State  appeals. 
Reversed  and  remanded. 

Frank  Johnston,  Asst.  Atty.  Gen.,  for  the 
State.  F.  M.  Curlee,  of  St.  Louis,  Mo.,  for  ap- 
pellee. 

SMITH,  O.  J.  This  case  is  controlled  by  the 
opinion  this  day  rendered  in  State  v.  Taylor 
(No.  17,028)  64  South.  740. 

Reversed  and  remanded. 


STATE  v.  TAYLOR.   (No.  17,030.) 

(Supreme  Court  of  Mississippi    March  23, 
1914.) 

Appeal  from  Circuit  Court,  Prentiss  County; 
J.  H.  Mitchell,  Judge. 

John  W.  Taylor  was  indicted  for  receiving 
money  on  deposit  in  a  bank  of  which  he  was 
president,  having  knowledge  of  the  insolvency 
of  the  bank.  From  a  judgment  sustaining  de- 
fendant's demurrer  to  the  Indictment,  the  state 
appeals.    Reversed  and  remanded. 

Frank  Johnston,  Asst.  Atty.  Gen.,  for  the 
State.  F.  M.  Curlee,  of  St.  Louis,  Mo.,  for 
appellee. 

SMITH,  C.  J.  This  case  is  controlled  by  the 
opinion  this  day  rendered  in  State  v.  Taylor 
(No.  17,028)  64  South.  740. 

Reversed  and  remanded. 


SIVLEY  v.  SECURITY  INS.  CO.  et  ai 
(No.  16,485.) 

(Supreme  Court  of  Mississippi.   April  6,  1914.) 

Appeal  from  Chancery  Court,  Newton  County ; 
Sam  Whitman,  Jr»  Chancellor. 

Action  between  H.  F.  Sivley,  assignee,  against 
the  Security  Insurance  Company  and  others. 
From  the  judgment,  Sivley  appeals.  Affirmed. 

Ellis  B.  Cooper,  of  Hattiesburg,  for  appellant 
Tim  E.  Cooper,  of  Jackson,  for  appellees. 

PER  CURIAM.  Affirmed. 


TURLEY  v.  STATE.    (No,  17,014.) 
(Supreme  Court  of  Mississippi   April  6,  1914.) 

Appeal  from  Circuit  Court,  Rankin  County; 
C.  L.  Dobbs,  Judge. 

T.  H.  Turley  was  convicted  of  embezzlement, 
and  appeals.  Passed  to  the  files. 

W.  J.  Croom  and  Hamilton  ft  Hamilton,  all 
of  Jackson,  and  Stingily  &  Mclntyre  and  A.  J. 
McLaurin.  all  of  Brandon,  for  appellant.  Pow- 
ell &  Thompson,  of  Jackson,  and  Frank  John- 
ston, Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.   Passed  to  the  files 


R.  H.  DAY  LUMBER  CO.  v.  GIBBS. 
(No.  16,484.) 

(Supreme  Court  of  Mississippi    April  6,  1914.) 

Appeal  from  Chancery  Court,  Newton  Coun- 
ty: Sam  Whitman,  Jr.,  Chancellor. 

Action  between  the  R.  H.  Day  Lumber  Com- 
pany and  Henry  Gibbs.  From  the  judgment,  the 
Lumber  Company  appeals  Affirmed. 

J.  F.  N.  Hudleston  and  Day  &  Day,  all  of  De- 
catur, for  appellant.  J.  D.  Carr,  of  Newton,  for 
appellee. 

PER  CURIAM.  Affirmed. 


J.  R.  BUCKW ALTER  LUMBER  CO.  v. 
TADLOCK.    (No.  16,368.) 

(Supreme  Court  of  Mississippi   April  6,  1914.) 

Appeal  from  Circuit  Court,  Newton  County; 
O.  L.  Dobbs,  Judge. 

Action  between  the  J.  R.  Buckwalter  Lumber 
Company  and  J.  A.  Tadlock.  From  the  judg- 
ment, the  Lumber  Company  appeals  Affirmed. 

W.  I.  Munn,  of  Newton,  for  appellant  A.  W. 
Cooper,  of  Forest,  for  appellee. 

PER  CURIAM.  Affirmed. 


INTERSTATE  LUMBER  CO.  v.  WOODS. 
(Supreme  Court  of  Florida.   March  12,  1914.) 

(Syllabus  hy  the  Court.) 

1.  Loos  and  Logging  (f  4*)— Sale  ot  Stand- 
ing Timbeb. 

A  license  to  cut  a  limited  number  of  trees 
on  a  small  tract  of  land  does  not  impliedly  trans- 
fer a  right  to  build  a  tramroad  through  the 
tract. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {§  13,  117,  119 ;  Dec.  Dig. 
I  4.*] 

2.  Appeal  and  Eebob  (J  1033*)— Review— 
Harmless  Ebbob. 

The  evidence  justifying  a  verdict  for  ex- 
emplary damages  a  verdict  for  compensatory 
damages  only  will  not  be  disturbed,  on  com- 
plaint of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  4062-4062;  Dec.  Dig.  f 
1033.»] 

Error  to  Circuit  Court,  Taylor  County ;  W. 
F.  Horne,  Judge. 

Action  by  William  R  Woods  against  the 
Interstate  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  B.  Davis,  of  Perry,  for  plaintiff  in  er- 
ror. Hendry  &  Whitnell  and  E.  C.  Calhoun, 
all  of  Perry,  for  defendant  in  error. 

COCKRELL,  J.  In  this  action  of  tres- 
pass, Woods  recovered  judgment  against  the 
Interstate  Lumber  Company  for  cutting  down 
trees,  carrying  off  cross-ties,  and  building 
a  tramroad  through  Woods'  land. 

There  is  and  can  be  no  question  that  the 
plaintiff  was  entitled  to  a  judgment  nor  do 
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we  entertain  a  doubt  that  the  recovery  was 
for  too  much. 

The  defendant  was  given  the  fall  benefit, 
despite  Its  failure  to  establish  the  fact  by 
legal  evidence,  of  a  right  to  cut  the  trees 
upon  the  land,  measuring  14  Inches  and  over 
in  diameter  at  the  stump.  It  had  no  right 
and  claimed  no  right  to  cut  smaller  trees, 
and  yet  over  the  owner's  Insistent  protest  It 
did  cut  down  more  than  600  smaller  trees, 
ranging  from  10  to  13  Inches  In  diameter  at 
the  stump,  of  a  market  value  of  $300,  accord- 
ing to  credible  testimony.  For  the  defense 
there  was  a  different  count  as  to  the  number 
of  trees,  but  the  evidence  upon  which  the 
count  was  based  is  disjointed  and  fragmen- 
tary. The  estimate  of  the  value  of  the  cross- 
ties  varies  from  $25  to  $50. 

[1]  There  can  be  no  question  that  ■  the 
tram  road  was  built  across  the  property  with- 
out shadow  of  right,  interfering  with  the 
farming  operations  of  the  owner  of  the  land, 
and  over  his  most  vehement  protest  It  is 
sought  to- Justify  this  arbitrary  action  upon 
the  theory  that  a  right  to  cut  certain  tim- 
ber on  a  120-acre  tract  Impliedly  conferred 
the  right  to  build  a  tramroad  thereon  In  or- 
der to  reach  other  timber  owned  beyond  this 
tract  by  the  lumber  company.  The  circuit 
court  properly  refused  to  yield  to  such  con- 
struction. 

[2]  We  find  no  assignments  of  error  of 
merit  going  to  the  right  of  action  or  to  the 
measure  of  damages.  The  court  was  war- 
ranted by  the  evidence  in  charging  the  Jury 
as  to  exemplary  damages,  and  in  not  dis- 
turbing the  verdict  for  $660. 

The  Judgment  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
HOOKER,  and  WHITFIELD,  JJ.,  concur. 


FLORIDA  YACHT  CLUB  v.  RENFROE  et  aL 
(Supreme  Court  of  Florida.   March  3,  1914.) 

(Syllabus  by  the  Court.) 

t.  Landlord  and  Tenant  (8  02*)— Lease- 
Option  to  Purchase  —  Construction  — 
Right  to  Enforce. 

A  lease  of  real  estate  for  20  years,  con- 
taining an  option  by  the  lessee  to  purchase  the 
leased  premises  at  any  time  during  the  life 
of  the  lease,  the  purchase  price  to  be  fixed  by 
five  arbitrators  or  appraisers— two  to  be  cho- 
sen by  the  lessor,  two  by  the  lessee,  and  the 
fifth  by  the  other  four — is  a  legal  and  binding 
contract  enforceable  in  equity  between  the  par- 
ties to  the  lease  contract  and  their  assigns  and 
privies,  the  words  "at  a  price  and  upon  terms 
to  be  decided,  fixed,  and  determined  by  a  major- 
ity vote  of  the  board  of  five  arbitrators,"  tak- 
en in  connection  with  the  context,  could  only 
mean  that  the  arbitrators  were  to  fix  the  price 
to  be  paid  for  the  property,  and  the  time  and 
manner  of  payment;  and  the  only  proper  par- 
ties to  engage  in  the  selection  of  the  arbitra- 
tors were  the  complainant  and  the  owner  of 
the  legal  title. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  Si  290-294;  Dec  Dig.  § 


2.  Landlord  and  Tenant  (|  92*)— Lease— Op- 
tion to  Purchase — Acceptance. 

A  contract  of  lease  containing  an  option 
on  the  part  of  the  lessee  to  purchase  land  upon 
acceptance  of  the  option  becomes  a  binding  con- 
tract between  the  parties,  and  implies  that  a 
good  title  shall  be  made. 

[Ed.  Note.— -For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  Si  290-294 ;  Dec  Dig. 
S  02.*] 

Appeal  from  Circuit  Court,  Duval  County ; 
W.  F.  Home,  Judge. 

Bill  by  the  Florida  Yacht  Club,  a  corpora- 
tion, against  H.  A.  Renfroe  and  others.  De- 
murrers were  sustained  to  the  bill,  and  com- 
plainant appeals.  Reversed. 

Alston  Cockrell  and  Bayard  B.  Shields, 
both  of  Jacksonville,  for  appellant  John  C 
Cooper,  of  Jacksonville,  for  appellees. 

HOOKER  J.  The  appellant  filed  a  bill  In 
the  circuit  court  of  Duval  county  against  EL 
E.  Renfroe,  Minnie  Renfroe,  his  wife,  and 
the  Riverside  Company,  a  corporation,  alleg- 
ing in  substance  that  on,  to  wit,  the  1st  of 
January,  1907,  the  Riverside  Company  own- 
ed or  claimed  to  be  seised  and  possessed  of 
a  certain  described  lot  of  land  situated  in 
the  city  of  Jacksonville,  Duval  county,  and 
on  that  date  entered  into  a  certain  agree- 
ment and  lease  in  regard  to  said  land  with 
appellant,  which  was  duly  recorded  on  the 
16th  of  March,  1907,  a  copy  of  which  lease 
Is  made  a  part  of  the  bill ;  that,  by  the  terms 
of  said  lease  and  agreement  the  Riverside 
Company,  in  consideration  of  the  payment  by 
appellant  of  the  taxes,  state,  county,  and  city, 
which  might  be  legally  assessed  against  said 
property,  and  in  further  consideration  of  the 
erection  by  appellant  of  a  clubhouse  costing 
not  less  than  $4,000  on  said  land,  among  oth- 
er things,  leased  said  land  to  appellant  not 
including  riparian  rights,  for  the  term  of  20 
years  from  the  date  of  the  lease;  that,  by 
the  terms  of  said  agreement  and  lease,  among 
other  things,  the  Riverside  Company  cove- 
nanted and  agreed  that  appellant  (orator) 
should  have  the  right  to  purchase  said  land, 
including  riparian  rights,  at  any  time  before 
tne  termination  of  said  lease,  for  and  at  a 
price  and  upon  terms  to  be  fixed  and  de- 
termined by  a  majority  vote  of  a  board  of 
five  arbitrators,  two  of  which  should  be  cho- 
sen by  the  lessor,  two  by  the  lessee  (orator 
and  appellant),  and  the  fifth  by  a  majority 
vote  of  the  four  thus  chosen;  that  orator, 
upon  the  execution  and  delivery  of  said  lease 
and  agreement,  and  in  accordance  with  its 
terms,  went  into  possession  of  the  said  land, 
and  has  continued  in  possession  thereof  ever 
since;  that  shortly  after  it  caused  a  club- 
house to  be  erected  thereon  costing  about  $9,- 
000,  has  fully  paid  all  taxes  due  and  payable 
on  the  land  from  the  time  of  the  execution 
of  the  said  agreement  and  lease  until  the 
present  time ;  and  orator  (appellant)  has  ful- 
ly complied  with,  kept,  and  performed  all  the 
agreements  and  covenants  by  It  to  be  kept 
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and  performed  under  said  lease  and  agree- 
ment. It  is  provided  in  said  lease  and  agree- 
ment that  all  buildings  which  might  be  erect- 
ed on  said  land  during  the  life  of  the  lease 
should  be  the  exclusive  property  of  orator, 
and  orator  should  have  the  right  to  mortgage 
or  otherwise  incumber  said  buildings  as  free- 
ly and  fully  as  if  the  same  were  on  the  prop- 
erty of  orator;  that  on,  to  wit,  the  3d  of 
May,  1911,  the  Riverside  Company  conveyed 
by  warranty  deed  to  the  defendant  H.  A. 
Renfroe,  along  with  other  lands,  the  above- 
described  lands,  which  it  had  theretofore 
leased  to  grantor,  but  subject  to  the  lease, 
which  warranty  deed  was  recorded  on  May 
3,  1911,  in  the  public  records  of  Duval  coun- 
ty, Fla.,  naming  the  Deed  Book  and  page; 
that,  by  the  terms  of  the  lease  and  agree- 
ment from  the  Riverside  Company  to  orator, 
it  was  agreed  that  said  lease  should  be  bind- 
ing upon  the  successors  and  assigns  of  the 
Riverside  Company,  and  that,  upon  the  ex- 
ecution and  delivery  of  the  aforesaid  war- 
ranty deed  to  H.  A  Renfroe,  he  became 
charged  and  bound  with  and  by  all  the  cove- 
nants and  agreements  by  which  the  Riverside 
Company  was  charged  and  bound  by  said 
lease;   that  on  the  same  day,  May  3,  1911, 
the  Riverside  Company  conveyed  said  land 
to  H.  A  Renfroe,  aforesaid,  said  Renfroe, 
joined  by  his  wife,  Minnie  Renfroe,  executed 
to  the  defendant  the  Riverside  Company  a 
mortgage  incumbering  with  other  lands  the 
said  land  leased  to  your  orator,  which  mort- 
gage recites  it  was  given  to  secure  the  pay- 
ment of  the  sum  of  $7,000  five  years  after  its 
date,  with  interest  at  the  rate  of  8  per  cent 
per  annum,  which  was  recorded  on  the  same 
day  in  Mortgage  Book  49,  at  page  270  of 
the  Public  Records  of  Duval  County,  Fla.; 
that  some  time  after  the  execution  and  de- 
livery of  the  deed  and  mortgage  last  above 
mentioned  the  orator  (appellant),  being  de- 
sirous of  exercising  its  rights  to  purchase 
said  land  under  the  provisions  of  the  agree- 
ment, and  lease  to  it  from  the  Riverside 
Company  dated  January  1,  1907,  notified  the 
defendant  H.  A  Renfroe  of  its  said  desire, 
and  of  the  appointment  of  two  arbitrators, 
to  represent  orator,  and  requested  H.  A.  Ren- 
froe to  appoint  two  arbitrators  to  represent 
him;  that  on  November  1,  1911,  defendant 
Renfroe  notified  orator  of  the  appointment 
by  him  of  two  arbitrators  to  represent  him; 
that  on  June  21,  1912,  the  four  arbitrators 
thus  chosen  met  and  selected  unanimously  a 
fifth  arbitrator,  which  will  appear  from  a 
copy  of  the  minutes  of  their  meeting  attached 
to  the  bill  and  marked  "Exhibit  B" ;  that  on 
June  12,  1912,  the  arbitrators  met  and  by  a 
majority  vote  decided,  fixed,  and  determined 
that  the  price  to  be  paid  by  orator  to  H.  A 
Renfroe  for  the  above-described  property,  in- 
cluding riparian  rights,  should  be  $3,500,  and 
that  the  terms  of  sale  should  be  cash,  within 
90  days  from  the  date  of  said  meeting,  which 
will  appear  from  a  copy  of  minutes  of  said 
meeting  attached  to  the  bill  as  Exhibit  C, 
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and  said  arbitrators  thereupon  duly  notified 
H.  A.  Renfroe  and  the  orator  of  their  award 
and  findings;  that,  in  pursuance  of  the 
agreement  and  the  award,  orator  at  about 
12:30  o'clock  p.  m.  on  July  26,  1912,  tendered 
H.  A  Renfroe,  In  the  city  of  Jacksonville,  the 
sum  of  $3,500  in  gold  coin  of  the  United 
States,  and  demanded  from  Renfroe  a  deed  to 
said  land,  including  riparian  rights.  Renfroe 
refused  the  money  so  tendered,  and  refused 
and  still  refuses  to  make  the  deed  to  the  land 
and  riparian  rights.  Orator  ever  since  the  25th 
of  July,  1912,  has  been  and  is  still  ready  to  pay 
Renfroe  the  sum  of  $3,500,  and  to  receive  a 
deed  from  him  to  said  land  and  the  riparian 
rights.  The  bill  prays  that  H.  A  Renfroe, 
Minnie  Renfroe,  his  wife,  and  the  Riverside 
Company  be  required  to  answer  the  bill,  but 
not  under  oath ;  that  the  Riverside  Company 
may  be  restrained  and  enjoined  during  the 
pendency  of  this  suit  from  assigning,  selling, 
or  transferring  the  said  mortgage  and  the 
debt  thereby  secured,  the  note  or  other  evi- 
dences thereof,,  during  the  pendency  of  this 
suit;  that  defendant  Renfroe  and  Minnie, 
his  wife,  be  restrained  during  the  pendency 
of  this  suit  from  incumbering  any  right  or 
title  they  may  have  in  the  land;  that  the 
Riverside  Company  may  be  decreed  to  can- 
cel and  satisfy  in  full,  as  to  said  land,  in- 
cluding riparian  rights,  the  mortgage  herein 
referred  to;  that  H.  A  Renfroe  may  be  de- 
creed specifically  to  perform  the  agreements 
contained  In  the  lease  to  the  orator,  dated 
the  1st  day  of  January,  1907,  and  in  the  find- 
ings and  awards  of  the  arbitrators  before 
mentioned  to  make  a  good  and  sufficient  deed 
to  the  orator  of  the  premises,  including  ri- 
parian rights,  orator  being  willing  and  ready, 
and  hereby  offering,  to  perform  said  agree- 
ments on  his  part,  and,  upon  the  said  H.  A 
Renfroe  making  a  good  and  sufficient  title 
and  deed  to  your  orator,  to  pay  Renfroe  the 
said  sum  of  $3,500,  and  that  defendant  Min- 
nie Renfroe  be  forever  barred  and  foreclosed 
of  any  right  of  dower  or  homestead,  contin- 
gent or  otherwise,  that  she  may  have  in  said 
land;  and  for  further  relief.  The  agree- 
ment and  lease  executed  by  the  Riverside 
Company  to  orator,  the  Florida  Tacht  Club, 
dated  January  1, 1907,  was  signed  and  sealed 
by  the  respective  parties  and  recorded.  The 
foregoing  presents  enough  of  the  bill  to  de- 
termine the  questions  raised  by  the  demurrer. 

The  Riverside  Company  demurred  to  the 
bill  on  five  grounds,  which,  briefly  stated, 
are:  a)  No  equity  in  the  bill.  (2)  The  bill 
is  multifarious,  in  that  it  asks  specific  per- 
formance against  Renfroe  and  wife,  and  asks 
that  the  mortgage  from  Renfroe  and  his  wife 
be  canceled.  (3)  No  allegation  in  the  bill  to 
support  the  prayer  to  enjoin  the  Riverside 
Company  from  assigning,  etc.,  the  mortgage 
and  debt  thereby  secured.  (4)  The  bill  does 
not  allege  that  the  Riverside  Company,  or  its 
successors  or  assigns,  agreed  to  convey  the 
land  to  complainant  free  of  incumbrances. 
(5)  In  a  bill  for  specific  performance  for  the 
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sale  of  the  real  estate,  complainant  can  nave 
only  such  title  conveyed  to  him  aa  the  de- 
fendant holding  the  legal  title  has. 

On  the  31st  of  July,  1913,  the  circuit  judge 
sustained  this  demurrer  on  the  first  ground, 
that  there  was  no  equity  in  the  bill. 

On  the  4th  of  November,  1913,  the  defend- 
ant H.  A.  Renfroe  filed  a  joint  and  several 
demurrer  to  the  bill,  containing  eight  grounds, 
as  follows:  (1)  No  equity  in  the  bill  (2) 
Bill  multifarious,  because  it  joins  two  sepa- 
rate causes  of  action,  viz. :  Specific  perform- 
ance against  Renfroe  and  wife,  and  to  have 
the  mortgage  from  Renfroe  and  wife  to  the 
Riverside  Company  canceled  so  far  as  the 
land  Involved  Is  concerned.  (3)  Because  the 
bill  does  not  allege  that  Minnie  Renfroe  ever 
executed  any  agreement  or  received  any  title 
to  the  property  which  would  entitle  com- 
plainant to  maintain  a  bill  against  her.  (4) 
The  bill  is  multifarious  in  joining  Minnie 
Renfroe  as  a  party  defendant  to  said  cause, 
and  attempting  to  obtain  any  relief  of  spe- 
cific performance  against  her.  (5)  The  bill 
does  not  allege  or  set  forth  any  facts  show- 
ing that  the  said  complainant  is  entitled  to 
specific  performance  against  these  defendants 
H.  A.  Renfroe  and  Minnie  Renfroe,  or  ei- 
ther of  them.  (6)  There  is  no  allegation  in 
the  bill  to  support  the  prayer  seeking  to  en- 
join the  defendant  the  Riverside  Company 
from  assigning,  selling,  or  transferring  the 
said  mortgage  and  indebtedness  thereby  se- 
cured, and  the  note,  or  other  evidence  there- 
of; in  fact  the  bill  does  specifically  state 
that  the  said  mortgage  covers  other  land  than 
that  Involved  in  this  suit.  This  ground  in 
substance  alleges  and  assigns  that  the  bill 
nowhere  alleges,  nor  does  the  copy  of  said 
lease  attached  as  Exhibit  A  state,  that  the 
Riverside  Company,  or  its  successors  or  as- 
signs, agreed  to  convey  the  said  land  to  com- 
plainant free  from  incumbrances.  Since  com- 
plainant has  brought  its  bUl  against  H.  A. 
Renfroe,  assignee  of  the  Riverside  Company, 
they  must  take  title  from  said  Renfroe,  and 
they  have  no  ground  for  relief  against  the 
defendant  the  Riverside  Company,  and  they 
must  under  the  terms  of  the  lease  take  only 
such  title  as  the  assignee  of  the  Riverside 
Company  has.  (8)  In  a  bill  for  specific  per- 
formance for  the  sale  of  real  estate,  the  com- 
plainant can  have  only  such  title  conveyed  to 
him  as  the  defendant  holding  the  legal  title 
has,  and  the  effort  to  cure  defects  in  the  said 
title  cannot  be  joined  with  a  demand  for 
specific  performance.  For  this  reason,  the 
Riverside  Company  is  not  a  proper  party  to 
Bald  bill,  etc.  On  a  hearing  before  the  cir- 
cuit judge  he  sustained  this  demurrer  to  the 
bill  on  the  first  ground. 

[1]  It  is  admitted  that  the  principal  ground 
of  demurrer  is  that  the  bill  is  without  equity. 
The  first  position  of  appellees  under  the  first 
ground  of  demurrer  is  that  the  appellant's 
right  to  specific  performance  is  not  clear  and 
certain,  but  based  upon  an  uncertain  agree- 
ment and  a  void  and  incomplete  arbitration. 


Amongst  other  things  It  is  urged  that  the 
possession  of  the  lease  providing  for  a  refer- 
ence to  arbitrators  is  uncertain  as  to  just 
what  the  arbitrators  are  to  consider,  and 
what  they  are  to  decide  upon,  other  than  the 
matter  of  price.  Just  what  is  intended  to  be 
included  in  the  word  "terms"  to  be  decided 
by  the  arbitrators  is  uncertain.  Great  stress 
is  laid  on  this  point  in  the  brief  of  appellees, 
and  also  in  the  oral  argument.  In  our  judg- 
ment there  is  no  ground  for  this  critidsiu. 
The  words  "at  a  price  and  upon  terms  to  be 
decided,  fixed  and  determined  by  a  majority 
vote  of  a  board  of  five  arbitrators,"  taken  In 
connection  with  the  context,  could  only  mean 
that  the  arbitrators  were  to  fix  the  price  to 
be  paid  for  the  property,  and  the  time  and 
manner  of  payment  These  words  are  of  fre- 
quent use  in  contracts  in  this  sense.  Fry  on 
Specific  Performance  (5th  Ed.)  pp.  188,  188c 
The  facts  in  the  instant  case  are  not  like 
those  in  Maloy  v.  Boyett,  53  Fla.  956,  43 
South.  243.  In  the  latter  case  the  alleged 
contract  for  the  sale  of  the  lands  involved 
was  not  in  writing,  but  alleged  to  be  a  parol 
contract,  and  was  denied  by  the  defendants. 
The  appellees  cite  us  to  no  decided  case 
where  the  facts  were  similar  to  the  one  at 
bar. 

The  next  contention  made  by  appellees  is 
that  neither  the  Riverside  Company  nor  Min- 
nie Renfroe  were  parties  to  the  selection  of 
the  arbitrators,  or  to  the  arbitration  proceed- 
ings. Strictly  speaking,  this  proceeding  was 
not  an  arbitration.  There  was  no  dispute 
between  the  parties  to  settle.  It  was  simply 
a  procedure  to  make  certain  terms  of  the  con- 
tract certain,  and  which  it  was  agreed  in  the 
contract  should  be  made  certain  by  this 
method.  "Id  certum  est  quod  certnm  reddi 
potest"  2  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
539.  The  contract  did  not  provide  that  any 
one  should  be  a  party  to  the  so-called  arbi- 
tration proceeding  except  the  Florida  Yacht 
Club  and  the  Riverside  Company,  which  then 
owned  the  legal  title  to  the  property  involv- 
ed. The  clear  implication  from  this  lease, 
and  the  option  contained  therein,  is  that  the 
Florida  Yacht  Club,  when  it  exercised  Its 
option  to  purchase  the  property,  and  paid 
the  price  fixed  by  the  arbitrators,  was  to  re- 
ceive legal  title  to  the  property.  It  could 
only  receive  such  title  from  the  owner  there- 
of. Renfroe  became  the  owner  of  the  legal 
title  by  warranty  deed  long  after  the  option 
agreement  was  made,  and  with  full  knowl- 
edge of  It  It  is  alleged  in  the  bill  that  the 
sale  to  Renfroe  was  made  subject  to  the  lease 
of  the  appellant  Moreover,  the  Riverside 
Company  was  a  party  to  the  agreement  with 
appellant  and  Renfroe  was  privy  to  that  con- 
tract They  are  each  bound  by  the  terms  of 
the  lease  and  option  agreement  therein.  We 
do  not  see  that  either  Renfroe,  his  wife,  or 
the  Riverside  Company  under  the  circum- 
stances had  any  right  to  appoint  either  of 
the  so-called  arbitrators,  or  to  notice  of  their 
meetings.    Renfroe  agreed  in  the  appoint- 
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ment  of  the  arbitrators,  and  he  had  the  le- 
gal title  which  the  Yacht  Club  was  entitled 
to  buy,  and  it  was  entitled  to  buy  it  free 
of  any  incumbrances  which  the  Riverside 
Company  or  Renfroe  had  created  in  their 
dealings  with  each  other.  6  Pomeroy's  Eq. 
Jur.  pars.  779,  780.  It  is  said  in  3  Cyc.  728, 
that,  "as  between  the  parties  and  their 
privies,  an  award  is  entitled  to  that  respect 
which  is  due  to  the  judgment  of  a  court  of 
last  resort,"  quoting  a  number  of  decisions. 
On  page  664,  Id.,  it  is  said:  "It  is  an  es- 
tablished principle  that  submissions  are  to 
be  liberally  construed,  so  as  to  give  effect  to 
the  intention  of  the  parties.  Every  reason- 
able intendment  is  to  be  made  in  their  fa- 
vor." Hanover  Fire  Ins.  Co.  v.  B.  C.  Lewis, 
28  Fla.  209, 10  South.  297. 

We  do  not  agree  with  the  contention  of  the 
appellees  that  the  terms  of  the  lease,  so  far 
as  they  refer  to  the  purchase  of  the  property 
by  the  lessee  (the  appellant),  are  too  indefi- 
nite and  uncertain  to  be  enforced.  The  ac- 
ceptance of  the  option  by  the  appellant  cre- 
ated a  binding  contract  between  the  parties 
and  their  privies. 

[2]  It  is  contended  that  the  option  con- 
tained in  the  lease  does  not  in  terms  require, 
and  is  not  a  contract  in  terms  requiring,  that 
the  Riverside  Company  shall  sell  and  con- 
vey the  land,  nor  what  character  of  convey- 
ance is  to  be  made.  The  acceptance  of  the 
option  made  of  it  a  binding  contract  for  the 
sale  of  the  land.  In  every  contract  for  the 
Bale  of  land  a  condition  is  implied  for  a  good 
title;  but  this  may  be  waived  by  the  pur- 
chaser. Fry  on  Specific  Performance  (5th 
Ed.)  pars.  373,  374. 

It  is  contended  that  the  submission  to  ar- 
bitration was  invalid  because  not  under  seal. 
As  we  view  the  contract  giving  the  appellant 
an  option  to  purchase  the  land,  and  providing 
that  the  amount  to  be  paid  and  the  terms 
and  dates  of  payment  upon  the  acceptance  of 
the  option  should  be  fixed  by  certain  per- 
sons, It  became  a  valid  contract  between  the 
parties,  and  a  valid  agreement  to  have  the 
price  and  terms  fixed  In  a  certain  way.  No 
other  submission  was  required;  all  that  the 
parties  were  required  to  do  was  to  name  the 
arbitrators.  The  contract  containing  this 
so-called  submission  was  under  seal.  More- 
over, Renfroe,  when  called  upon  by  appel- 
lants to  name  his  so-called  arbitrators,  did 
so,  and  opposed  no  objection  to  this  proceed- 
ing. Again,  it  is  said  that  no  notice  was  giv- 
en any  of  the  defendants  of  the  meeting  of 
the  arbitrators,  nor  was  any  opportunity  giv- 
en the  said  defendants  for  a  hearing  before 
the  arbitrators.  The  contract  did  not  pro- 
vide for  such  notice  or  hearlqg.  These  per- 
sons called  arbitrators  had  no  dispute  to  ar- 
bitrate. They  were  required  by  the  contract 
to  fix  the  price  of  the  property  and  terms  of 
payment,  and  there  is  nothing  to  show  that 
they  were  not  expected  to  do  these  things 
from  their  own  personal  knowledge  of  the 


property  and  the  situation  of  the  parties. 
They  appear  to  have  been  mere  appraisers  or 
valuers  selected  by  reason  of  their  personal 
knowledge  of  the  matters  submitted  to  them; 
otherwise  hearings  and  notice  to  the  par- 
tics  would  have  been  provided  for.  3  Cyc. 
pp.  647,  648;  Hanover  Fire  Ins.  Go.  v.  B.  O. 
Lewis,  supra,  28  Fla.  247,  10  South.  297. 

It  is  objected  that  the  so-called  arbitrators 
did  not  in  their  award  state  by  whom  the 
conveyance  of  the  property  should  be  made, 
or  the  character  of-  the  conveyance  which 
should  be  made.  From  our  .view  these  were 
not  necessary.  The  conveyance  could  only 
be  made  by  Renfroe,  who  had  the  legal  title, 
joined  by  his  wife.  He  was  a  privy  to  the 
contract,  and  had  assumed  Its  obligations  to 
the  appellant,  and  the  law  Implies  he  should 
make  a  good  deed.  It  seems  to  us  that  what 
we  have  said  covers  every  material  question 
raised  in  the  brief  of  appellees,  and  It  fol- 
lows from  what  we  have  said  that  we  believe 
that  there  Is  equity  in  the  bill  as  to  all  the 
defendants,  and  that  it  is  not  multifarious. 
As  to  .Minnie  Renfroe,  it  is  admitted  she  had 
acquired  a  dower  interest  In  the  property. 
The  appellant  had  the  right  to  have  the 
courts  decide  whether  her  rights  were  sub- 
ordinate to  those  of  appellant,  and  she  was 
therefore  a  proper  party  to  the  suit  If  the 
Riverside  Company  wishes  to  apply  the 
amount  the  so-called  arbitrators  or  apprais- 
ers found  should  be  paid  Renfroe  for  the 
property  on  the  mortgage  debt  of  Renfroe  to 
it,  it  can  do  so  by  petition  or  other  appro- 
priate remedy. 

We  think  the  circuit  Judge  erred  in  sus- 
taining the  demurrers  to  the  bill,  and  the  or- 
ders appealed  from  are  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR  and 
WHITFIELD,  J  J.,  concur.  COCKRELL,  J., 
takes  no  part 


HENRY  v.  SPFFLER. 
(Supreme  Court  of  Florida.    March  8,  1914.) 

(Sytlabut  by  the  Court.) 

1.  Appearance  (§  24*)—  Pbocess—  Waives  of 
Defects. 

In  an  action  of  replevin,  where  the  defend- 
ant enters  a  special  appearance  "for  the  pur- 
pose of  moving  to  quash  the  return  to  the  writ 
of  replevin,"  and  files  his  motion  to  that  ef- 
fect, which  is  denied,  and  the  defendant  then 

Eroceeds  to  defend  the  action  on  the  merits, 
e  will  be  considered  to  have  waived  any  de- 
fect which  may  exist  in  the  service  of  the  writ. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  §§  118-143;  Dec.  Dig.  §  24.*] 

2.  Appearance  (§  10*)— Service  of  Process 
—Waiver  of  Defect. 

A  defendant,  in  an  action  at  law,  who  has 
appeared  specially  for  the  purpose  of  contest- 
ing the  validity  of  the  service  of  the  summons 
upon  him,  and  such  matter  has  been  determin- 
ed adversely  to  him,  in  order  to  preserve  his 
status  as  not  having  been  properly  served,  with 
the  summons,  so  as  to  give  the  court  jurisdic- 
tion over  his  person,  must  refrain  from  taking 
any  subsequent  steps  to  defend  the  action  up- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  In> 
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oo  the  merits.  In  the  event  he  proceeds  to  a 
trial  upon  the  merits,  he  cannot  thereafter  in 
an  appellate  court  be  permitted  to  raise  such 
question  of  jurisdiction,  but  will  be  held  to  have 
entered  a  general  appearance. 

[Ed.  Note— For  other  cases,  see  Appearance, 
Cent  Dig.  H  53,  54;  Dec.  Dig.  §  10*] 

3.  Appeabance  (I  9*) — Genkbal  Appearance 
— Warr  or  Erroe. 

A  writ  of  error  to  what  purports  to  be  a 
final  judgment  of  a  circuit  court  operates  as 
a  general  appearance  in  the  case  of  the  party 
taking  such  writ. 

[Ed.  Note.— For  other  eases,  see  Appearance, 
Cent  Dig.  SI  42^2;   Dec.  Dig.  f  9.*] 

4.  Appeal  and  Ebbob  (f  901*)— Pbesbntatioh 
fob  Review— Pbkbumption. 

It  is  the  duty  of  a  party  resorting  to  an 
appellate  court  to  make  the  errors  complained 
of  clearly  to  appear,  if  they,  in  truth,  exist; 
every  presumption  being  in  favor  of  the  cor- 
rectness of  the  respective  rulings  of  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fg  1771,  8670;  Dec  Dig.  8 
901.*] 

5.  Replevin  (f  67*) — Declaration — Demub- 

BEB. 

If  a  defendant  in  an  action  of  replevin, 
conceives  that  the  declaration  filed  therein  is 
defective  in  failing  to  specify  the  county  in 
which  the  property  which  forms  the  subject- 
matter  of  the  controversy  is  detained,  he  should 
test  the  sufficiency  of  the  declaration  by  demur- 
ring thereto. 

[Ed.  Note.— For  other  casts,  see  Replevin, 
Cent  Dig.  §§  246-260;  Dec.  Dig.  §  67.*] 

6.  Pleading  rt  46*)— Venue— Stjtficienct. 

Venue  laid  in  the  margin,  not  repeated  in 
the  body  of  the  declaration,  is  sufficient  though 
the  action  be  local. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  1 100;  Dec.  Dig.  §  46.»] 

7.  Appeal  and  Ebbob  (f  270*)  —  Pbese sta- 
tion Below— Necessity— Denial  of  New 
TBI  AX., 

An  assignment  based  upon  the  denial  of 
the  motion  for  a  new  trial  cannot  be  consider- 
ed by  an  appellate  court,  in  the  absence  of  an 
exception  to  such  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jf  1163,  1609,  1610,  1759, 
1760,  1763;  Dec  Dig.  8  270.*J 

Error  to  Circuit  Court,  Pinellas  County; 
F.  M.  Robles,  Judge. 

Replevin  by  Walter  L.  Spitler  against  Har- 
ry E.  Henry.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Davis  &  Sellers,  of  St  Petersburg,  and  W. 
H.  Surrency,  of  Jacksonville,  for  plaintiff  in 
error.  Wall  &  McKay,  of  Tampa,  for  defend- 
ant in  error. 

SHACKLEFORD,  a  J.  Walter  L.  Spitler 
instituted  an  action  of  replevin  against  Har- 
ry E.  Henry  to  recover  the  possession  of  cer- 
tain described  mules.  The  property  was  re- 
delivered to  the  defendant  upon  the  filing  of 
a  forthcoming  bond  in  accordance  with  the 
statutory  provisions.  On  the  7th  day  of 
April,  1913,  the  return  day  of  the  writ  the 
defendant  entered  his  special  appearance, 
"for  the  purpose  of  moving  to  quash  the  re- 1 


turn  to  the  writ  of  replevin,"  and  filed  the 
following  motion: 

"The  defendant,  Harry  E.  Henry,  by  his  at- 
torneys, for  the  purpose  hereinabove  stated, 
and  under  his  special  appearance  herein  filed, 
respectfully  moves  the  court  to  quash  the  re- 
turn of  the  sheriff  to  the  writ  of  replevin  is- 
sued in  the  above-stated  cause,  upon  the  fol- 
lowing grounds,  and  for  the  following  rea- 
sons: 

"(1)  It  affirmatively  appears  from  said  re- 
turn to  the  writ  of  replevin  that  no  effectual 
and  valid  service  of  the  same  has  been  made 
"(2)  It  affirmatively  appears  from  said  re- 
turn that  this  defendant  has  not  been  sum- 
moned to  appear  in  said  cause  by  proper  and 
effectual  service  of  process  in  the  manner  re- 
quired by  law. 

"(8)  It  affirmatively  appears  from  said  re- 
turn that  this  court  has  never  acquired  Ju- 
risdiction of  the  person  of  this  defendant 

"(4)  And  for  other  good  and  sufficient  rea- 
sons apparent  upon  the  face  of  the  return  to 
the  said  writ  of  replevin. 

"Wherefore  the  defendant  prays  that  the 
said  return  may  be  quashed." 

.This  motion  was  denied,  and  the  defendant 
allowed  until  the  August  rule  day  in  which 
to  plead ;  on  which  day  he  filed  his  plea  of 
not  guilty.  A  trial  was  had  before  a  jury, 
which  resulted  in  a  verdict  in  favor  of  the 
plaintiff.  Upon  this  verdict  a  judgment  was 
rendered  and  entered  against  the  defendant 
and  the  sureties  upon  his  forthcoming  bond, 
which  judgment  the  defendant  has  brought 
here  for  review. 

[1, 2]  The  first  and  second  assignments  are 
based  upon  the  denial  of  the  motion  "to 
quash  and  set  aside  the  sheriff's  return  to  the 
writ  and  summons  in  replevin  issued  In  said 
cause."  It  is  contended  by  the  plaintiff  that 
these  assignments  have  been  waived  by  the 
defendant  both  by  the  filing  of  his  forthcom- 
ing bond,  and  by  subsequently  pleading  and 
going  to  trial  upon  the  merits,  so  that  they 
are  not  open  to  consideration  by  us.  While 
there  Is  much  conflict  In  the  authorities  upon 
this  point,  we  are  of  the  opinion  that  this 
contention  must  be  sustained.  In  fact,  we 
are  committed  to  the  doctrine  that,  after 
the  denial  of  a  motion  to  set  aside  the  service 
of  the  process  by  which  the  suit  was  com- 
menced because  there  was  no  legal  service 
upon  the  defendant,  the  defendant  waives 
this  point  by  pleading  issuably  to  the  decla- 
ration, and  going  to  trial  upon  the  merits. 
Florida  Railroad  Co.  v.  Gensler,  14  Fla.  122. 
It  is  true  that,  subsequent  to  this  decision, 
the  point  was  again  before  this  court,  and 
was  left  undetermined,  because  only  two 
members  thereof  participated  therein.  Mr. 
Chief  Justice  Maxwell  held,  as  is  set  forth 
in  the  first  headnote  in  Stephens  v.  Bradley, 
24  Fla.  201,  3  South.  415 :  "It  after  special 
appearance  to  set  aside  service  of  summons. 
1  the  court  refusing  to  set  it  aside,  the  defend- 
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ant  appears  to  defend  the  action,  he  will 
be  considered  to  have  waived  the  defect  of 
service."  Mr.  Justice  Raney  refused  to  con- 
cur therein  for  the  reasons  stated  in  his 
opinion.  We  think  that  Mr.  Chief  Justice 
Maxwell  was  right,  and  hereby  copy  with 
approval  the  following  excerpt  from  his  opin- 
ion: 

"The  first  error  assigned  is  against  the  ac- 
tion of  the  court  in  overruling  the  motion  'to 
quash  the  writ,  and  in  sustaining  the  serv- 
ice.' We  find  In  the  record  no  motion  to 
quash  the  writ,  but  only  to  'quash  the  service 
of  the  writ,'  and,  as  to  that,  it  is  needless  to 
specify  the  grounds  of  the  motion,  as  the  er- 
ror, If  there  was  one,  was  cured,  under  the 
rule  adopted  In  this  state,  by  the  conduct  of 
the  defendants  in  afterwards  appearing  to 
demur  and  file  pleas.  Florida  Railroad  Co.  v. 
Gensler  et  al.,  14  Fla.  123.  The  statute, 
which  authorizes  a  party  to  plead  over  after 
his  demurrer  has  been  overruled,  without  be- 
ing deemed  to  have  waived  the  benefit  of  his 
demurrer  on  appeal  to  this  court,  has  no  ap- 
plication to  a  case  where  a  party,  notwith- 
standing defective  process  or  defective  serv- 
ice of  process,  waives  his  objections,  whether 
overruled  by  the  court  or  not,  by  appearing 
generally  to  defend  the  suit" 

[3]  We  are  strengthened  in  the  correctness 
of  this  conclusion  by  the  vigorous  and  well- 
reasoned  opinion  rendered  by  Mr.  Justice 
Marshall  in  Corbett  v.  Physicians'  Casualty 
Association,  135  Wis.  605,  115  N.  W.  365,  16 
L.  R.  A.  (N.  S.)  177.  The  authorities  upon 
each  side  of  the  question  will  be  found  col- 
lected in  the  case  note  to  this  opinion  on 
page  177  of  16  L.  R.  A.  One  of  the  latest 
and  most  strongly  reasoned  opinions  on  the 
other  side  of  the  question  is  that  of  Mr.  Jus- 
tice Poffenbarger  in  Fisher  v.  Crowley,  57 
W.  Va.  312,  50  S.  E.  422,  4  Ann.  Cas.  282,  the 
effect  of  which  is  weakened,  however,  by  the 
forcible  dissenting  opinion  rendered  by  Mr. 
Justice  Sanders.  A  valuable  case  note  will 
also  be  found  on  page  290  of  4  Ann.  Cas. 
Even  if  we  should  hold  that  the  court  erred 
In  the  denial  of  the  motion,  as  to  which  we 
express  no  opinion,  and  should  for  that  rea- 
son reverse  the  Judgment,  the  defendant 
would  then  be  in  court.  See  Busard  v.  Hous- 
ton, 65  Fla.  470,  62  South.  483,  following 
prior  decisions  in  holding  that:  "A  writ  of 
error  from  what  purports  to  be  a  final  Judg- 
ment of  a  circuit  court  operates  as  a  gen- 
eral appearance  In  the  case  of  the  parties 
taking  the  writ"  Having  reached  this  con- 
clusion, it  becomes  unnecessary  to  determine 
whether  or  not  the  filing  of  a  forthcoming 
bond  by  the  defendant  in  an  action  of  re- 
plevin constitutes  a  general  appearance.  Up- 
on this  point  also  the  authorities  are  in  con- 
flict See  Fowler  v.  Fowler,  15  OkL  529,  82 
Pac.  923;  Cheatham  v.  Morrison,  37  S.  C. 
187,  15  8.  E.  924;  Morrow  v.  Norvell-Shap- 
lelgh  Hardware  Co.,  165  Ala,  831,  51  South. 
766. 


The  third  and  fourth  assignments  are  as 
follows  : 

"(3)  The  court  erred  In  denying  the  defend- 
ant's motion,  made  during  the  progress  of 
the  trial  in  said  cause,  to  strike  from  the  tes- 
timony in  said  cause  the  question  propound- 
ed to,  and  the  answer  of,  the  witness  Walter 
L.  Spitler,  relating  to  the  place  where  the 
property  In  litigation  was  located  at  the  time 
of  the  commencement  of  this  suit 

"(4)  The  court  erred  in  refusing  to  strike 
from  the  testimony  in  said  cause  the  fact 
testified  to  by  the  witness  Walter  L.  Spitler 
that  the  property  in  litigation  was  within  the 
county  of  Pinellas  at  the  time  of  the  com- 
mencement of  this  suit  and  within  said  coun- 
ty was  levied  upon  by  the  sheriff  under  the 
writ  of  replevin  issued  in  said  cause." 

The  bill  of  exceptions  discloses  the  fol- 
lowing proceedings  relative  to  these  assign- 
ments: 

"On  the  12th  day  of  September,  A  D.  1913, 
during  a  term  of  said  court  the  issue  Joined 
between  the  parties  came  on  to  be  tried  be- 
fore a  Jury,  and  thereupon  the  plaintiff  being 
sworn  in  his  own  behalf,  in  answer  to  an  in- 
terrogatory thereto,  testified,  in  substance: 
That  the  property  described  in  the  writ  of 
replevin  was  located  In  the  county  of  Pinel- 
las, State  of  Florida,  at  the  time  of  the  com- 
mencement of  his  suit;  and  within  said 
county  was  levied  upon  by  the  sheriff  under 
the  said  writ 

"But  to  the  said  matter  so  offered  to  be 
proven  by  the  said  witness,  the  said  Walter 
L.  Spitler,  the  defendant  did  then  and  there 
object  by  moving  the  court  to  strike  from  the 
testimony  in  said  cause  the  said  interroga- 
tory and  the  said  matter  Just  stated  as  in 
answer  thereto,  upon  the  following  grounds: 

"(1)  Because  the  testimony  offered  to  be 
proved  by  the  said  witness  was  with  refer- 
ence to  a  fact  not  properly  in  issue  under  the 
pleadings. 

"(2)  Because  the  declaration  contained  no 
allegation  of  the  place  In  which  the  said 
property  sought  to  be  replevlned  was  sup- 
posed to  be  detained. 

"(3)  Because  the  declaration  filed  by  tho 
plaintiff  contained  no  statement  as  to  the 
locality  of  the  action. 

"But  the  said  Judge  did  then  and  there 
overrule  the  said  objections  by  denying  the 
said  motion  of  the  defendant  and  admitted 
the  said  testimony.  To  which  ruling  the  de- 
fendant then  and  there  excepted." 

[4-7]  As  will  be  seen,  it  does  not  clearly  ap- 
pear whether  the  defendant  interposed  an  ob- 
jection to  the  question  propounded  prior  to 
the  answer  of  the  witness  thereto,  or  waited 
until  after  the  witness  had  given  his  answer 
and  then  moved  to  strike  both  the  question 
and  the  answer.  As  we  have  repeatedly 
held,  it  is  the  duty  of  a  party  resorting  to  an 
appellate  court  to  make  the  errors  complain- 
ed of  clearly  to  appear,  if  they,  in  truth,  ex- 
ist; every  presumption  being  In  favor  of 
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the  correctness  of  the  respective  rulings  of 
the  trial  court.  McKinnon  v.  Lewis,  60  Fla. 
125,  53  South.  040,  and  prior  decisions  there- 
in cited.  See,  also.  Cross  r  Aby,  55  Fla.  311, 
45  South.  820;  Seaboard  Air  Line  Ry.  v.  Har- 
by,  55  Fla.  555,  46  South.  500;  Covington  v. 
Clemmons,  61  Fla.  151,  55  South.  81;  in  all 
of  which  cases  we  were  confronted  with  a 
similar  difficulty  to  the  one  encountered  here. 
We  would  also  refer  to  our  discussion  as  to 
the  proper  course  to  pursue  in  objecting  to 
proffered  testimony,  and  in  moving  to  strike 
out  improper  testimony  in  McMillan  v.  Reese, 
61  Fla.  360,  55  South.  388.  In  either  event, 
we  are  of  the  opinion  that  no  error  has  been 
made  to  appear  to  us.  The  defendant  did  not 
see  fit  to  test  the  sufficiency  of  the  declara- 
tion by  demurring  thereto,  as  he  might  have 
done  if  he  had  conceived  that  it  was  defec- 
tive in  failing  to  specify  the  county  in  which 
the  property  which  formed  the  subject-mat- 
ter of  the  controversy  was  detained,  but 
pleaded  to  the  declaration,  and  went  to  trial 
on  the  merits.  The  testimony  complained  of 
would  seem  to  be  perfectly  relevant  and 
proper.  See  Temple  v.  Florida  Land  &  Im- 
migration Co.,  23  Fla.  400,  2  South.  773, 
wherein  it  was  held  that  venue  laid  in  the 
margin,  as  was  done  in  the  instant  case, 
though  not  repeated  in  the  body  of  the  dec- 
laration, Is  sufficient,  though  the  action  be 
local.  What  we  have  said  also  sufficiently 
disposes  of  the  fifth  assignment,  which  is  to 
the  effect  that  the  declaration  fails  to  state 
a  cause  of  action.  We  cannot  consider  the 
sixth  assignment,  which  is  based  upon  the 
denial  of  the  motion  for  a  new  trial,  for 
the  reason  that  such  ruling  was  not  excepted 
to.  Johnson  v.  State,  53  Fla.  42,  43  South. 
430 ;  Phillips  v.  State,  62  Fla.  77,  57  South. 
341 ;  Andrews  v.  State,  65  Fla.  377,  61  South. 
975. 

The  remaining  assignment  that  the  judg- 
ment was  contrary  to  law  has  been  disposed 
of  in  our  discussion  of  the  other  assignments. 
Having  found  no  reversible  error,  the  judg- 
ment must  be  affirmed. 

TAYLOR,  COCKRELL,  HOCKER  and 
WHITFIELD,  JJ.,  concur. 


GREENBLATT  v.  McCALL  &  CO. 
(Supreme  Court  of  Florida.    March  3,  1914. 
Rehearing  Denied  March  31,  1914.) 

(Syllabus  by  the  Court.) 

1.  Damages  (§  83*)— Stipulation  fob  Liq- 
uidated Damages— Question  of  Law. 

Whether  the  amount  mentioned  in  a  con- 
tract to  be  paid  upon  a  breach  thereof  is  to  be 
considered  as  liquidated  damages,  or  as  a  penal- 
ty merely,  is  a  question  of  law  for  the  court  to 
determine  from  the  nature  of  the  contract,  the 
terms  and  purposes  of  the  whole  instrument,  the 
natural  and  ordinary  consequences  of  a  breach, 
and  the  peculiar  circumstances  attending  each 
case  as  it  arises. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  156 ;  Dec.  Dig.  §  83.*] 


2.  Damages  (U  78,  80*)— Stipulation  fob 
Liquidated  Damages— Opebation  and  Ef- 
fect—Penalty. 

The  mere  denomination  of  the  sum  to  be 
paid  as  "liquidated  damages"  is  not  conclusive 
as  to  its  real  character  and  legal  effect  When 
the  agreement  is  to  pay  the  same  large  sum  for 
a  partial  as  for  a  complete  breach,  the  sum  will 
be  regarded  as  a  penalty. 

[Ed.  Note— For  other  cases,  see  Damages. 
Cent.  Dig.  |i  157-162,  170-175;  Dec  EHg.  H 
78,  80.*] 

3.  Damages  (§  80*)— Stipulation  fob  Liq- 
uidated Damages— Penalty. 

When  an  amount  agreed  upon  as  stipulated 
damages  for  the  breach  of  a  contract  may  easily 
be  excessive  with  reference  to  the  terms,  nature, 
and  purpose  of  the  contract,  making  it  a  matter 
held  in  terrorem  over  either  party,  it  may  be 
held  a  penalty,  even  though  it  be  specifically 
designated  as  liquidated  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  170-175;  Dec.  Dig.  8  80*1 

4.  Damages  (J  80*)— Stipulation  fob  Liq- 
uidated Damages— Penalty. 

Where  a  fixed  sum  is  named  to  secure  the 
performance  of  a  contract  containing  stipula- 
tions of  widely  differing  importance,  for  any  of 
which  the  stipulated  sum  is  an  excessive  com- 
pensation, the  designated  sum  may  be  regarded 
as  a  penalty. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S§  170-175;  Dec.  Dig.  §  80.*] 

6.  Damages  (§  163*)— Stipulation  fob  Pen- 
alty—Bukden  of  Pboof. 

When  a  stipulated  amount  agreed  to  be 
paid  for  the  breach  of  a  contract  is  in  law  a 
penalty,  the  plaintiff  must  among  other  essen- 
tials, allege  and  prove  the  damage  actually  re- 
sulting from  the  breach,  and  not  merely  claim 
the  specific  sum  fixed  in  the  contract 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §&  454-159 ;  Dec,  Dig.  1 163.*] 

8.  Damages  ({  78*)— Stipulation  fob  Liq- 
uidated Damages  —  Penalty  —  Contract 
fob  Sale  of  Goods. 

An  agreement  that,  for  a  breach  of  "any  of 
the  terms  or  conditions"  of  a  contract  for  the 
sale  of  goods,  the  other  party  "may  recover  and 
receive,  as  liquidated  damages  and  not  as  a 
penalty,  a  sum  equal  to  two-thirds  of  the  agreed 
charge  for  all  goods  the  contract  provides  shall 
be  delivered  during  the  remaining  term  of  the 
contract"  is  held,  under  the  peculiar  circum- 
stances of  this  case,  to  warrant  the  court  in  en- 
forcing the  agreement  as  for  a  penalty,  and  not 
for  liquidated  damages,  notwithstanding  the  ex- 
press terms  used. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §S  157-163 ;  Dec.  Dig.  »  78.*] 

7.  Damages  (ft  150*)— Breach  of  Contbact— 
Action  fob  Penalty— Declaration. 

Where  the  liability  of  a  defendant  is  for  s 
penalty  and  a  count  of  the  declaration  does  not 
contain  the  essentials  for  a  recovery  of  a  pen- 
alty, a  demurrer  thereto  should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  §  150.*] 

8.  Sunday  (8  13*) — Contract— Validity— 
Sale  of  Goods. 

A  contract  is  not  void  because  it  was  exe- 
cuted on  Sunday:  such  execution  not  being 
manual  labor  on  Sunday  that  is  forbidden  by 
statute. 

[Ed.   Note.— For  other  cases,  see  Sunday, 
Cent  Dig.  §§  36-44;  Dec.  Dig.  §  13.*] 

9.  Contracts  (§  342*) — Action  fob  Breach— 
Pleas  of  Fbaud— Sufficiency. 

Pleas  qf  fraud  in  executing  a  contract  that 
do  not  aver  the  defendant  who  is  sui  juris  bad 
no  opportunity  to  fully  acquaint  himself  with 
the  terms  of  the  contract  executed  by  him.  or 
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sufficiently  set  up  fraud  that  would  be  legal  de- 
fense to  the  particular  action,  are  insufficient 
on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1196, 1716 ;  Dec.  Dig.  8  342.*] 

10.  Appeal  and  Ebbob  ({  1140*)— Decision— 

Remittitub. 

Where  a  separable  amount  is  erroneously 
included  in  a  judgment,  a  remittitur  of  the 
amount  erroneously  included  may  be  permitted 
in  lieu  of  a  new  trial. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4462-4476;  Dec  Dig.  ft 
1140*] 

Error  to  Circuit  Court,  Escambia  County ; 
J.  Emmet  Wolfe,  Judge. 

Action  by  McCall  &  Company,  a  corpora- 
tion, against  E.  Greenblatt  Judgment  for 
plaintiff  and  defendant  brings  error.  Affirm- 
ed conditionally. 

J.  P.  Stokes,  of  Pensacola,  for  plaintiff  in 
error.  Reeves  &  Watson  &  Pasco  and  L.  W. 
Nelson,  all  of  Pensacola,  for  defendant  in  er- 
ror. 

WHITFIELD,  J.  The  McCall  &  Company 
brought  an  action  against  Greenblatt,  the 
first  count  of  the  declaration  being  for  the 
value  of  goods  sold  and  delivered  under  a 
special  contract;  the  second  count  is  for 
liquidated  damages  for  an  alleged  breach  of 
the  special  contract,  the  remaining  being 
common  counts.  A  demurrer  to  the  second 
count  was  overruled.  Special  pleas  that  the 
contract,  being  executed  and  delivered  on 
Sunday,  is  void,  and  that  defendant's  signa- 
ture to  the  contract  was  secured  by  misrepre- 
sentations, were  overruled  on  demurrer.  The 
defendant  declining  to  plead  further,  Judg- 
ment for  the  plaintiff  was  rendered  in  $419.84 
for  goods  sold  and  delivered,  and  $1,079.60 
as  "damages  for  the  breach  of  the  contract," 
with  interest  The  defendant  took  writ  of 
error,  and  assigns  for  error  the  orders  of  the 
court  in  overruling  the  demurrer  to  the  sec- 
ond count  of  the  declaration,  in  sustaining 
demurrers  to  the  pleas,  and  in  entering  judg- 
ment for  the  plaintiff. 

The  contract  dated  April  22, 1911,  provides 
for  the  sale  and  shipment  to  Greenblatt  of  a 
stock  of  "McCall  patterns,"  amounting  to 
$300  net,  including  the  May  issue  of  patterns 
and  for  monthly  shipments  of  patterns  there- 
after not  exceeding  an  average  of  $80  per 
month,  with  numerous  terms  and  conditions, 
the  contract  to  continue  for  three  years  after 
tJae  first  shipment  of  patterns,  and  longer 
unless  terminated  by  notice  in  writing.  It 
provides  that  on  failure  to  perform  "any  of 
tee  terms  or  conditions"  of  the  contract  the 
other  party  may  be  released  from  all  future 
obligations  under  the  contract  and  may  re- 
cover and  receive  as  liquidated  damages,  and 
not  as  a  penalty,  a  sum  equal  to  two-thirds 
of  the  agreed  charge  for  all  goods  the  con- 
tract provides  shall  be  delivered  during  the 
remaining  term  of  the  contract  Among  the 
terms  and  conditions  it  is  provided  that  the 
seller  is  to  make  selection  of  monthly  pat- 


terns to  be  shipped ;  that  the  patterns  are  to 
be  sold  only  at  catalogue  retail  prices ;  that 
the  stock  of  patterns  is  to  be  kept  and  offer- 
ed for  sale  on  the  first  floor ;  that  the  buyer 
will  not  sell  other  patterns  than  the  McCall 
patterns  received  from  the  seller  during  the 
term  of  the  contract  order ;  and  that  failure 
to  pay  for  goods  received  In  a  stated  time 
would  be  a  total  breach  of  the  contract 

The  second  count  alleges  a  total  breach  of 
the  contract  by  Greenblatt  on  July  8,  1911, 
and  claims  "as  liquidated  damages  a  sum 
equal  to  two-thirds  of  the  agreed  charge  for 
all  goods  the  contract  provided  to  be  deliver- 
ed during  the  remaining  term  of  the  said 
contract  from  the  time  of  said  breach  by  the 
defendant" 

The  demurrer  to  the  second  count  of  the 
declaration  is,  in  substance,  on  the  ground 
that  In  legal  effect  the  contract  provides  for 
the  recovery  of  a  penalty  and  not  liquidated 
damages,  and  that  the  allegations  are  insuf- 
ficient for  the  recovery  of  a  penalty. 

,[1]  Whether  the  amount  mentioned  in  a 
contract  to  be  paid  upon  a  breach  thereof  is 
to  be  considered  as  liquidated  damages,  or  as 
a  penalty  merely,  is  a  question  of  law  for 
the  court  to  determine  from  the  nature  of  the 
contract  the  terms  and  purpose  of  the  whole 
instrument,  the  natural  and  ordinary  conse- 
quences of  a  breach,  and  the  peculiar  circum- 
stances attending  each  case  at  it  arises. 

[2, 3]  The  mere  denomination  of  the  sum  to 
be  paid  as  "liquidated  damages"  Is  not  con- 
clusive as  to  its  real  character  and  legal  ef- 
fect When  the  agreement  Is  to  pay  the  same 
large  sum  for  a  partial  as  for  a  complete 
breach,  the  sum  will  be  regarded  as  a  penal- 
ty. Where  the  amount  stated  may  easily  be 
excessive  with  reference  to  the  terms,  na- 
ture, and  purpose  of  the  contract  making  it 
a  matter  held  In  terrorem  over  either  party, 
it  may  be  held  a  penalty,  even  though  It  be 
specifically  designated  as  liquidated  damages. 

[4,  t]  Where  a  fixed  sum  Is  named  to  se- 
cure the  performance  of  a  contract  contain- 
ing stipulations  of  widely  differing  import- 
ance, for  any  of  which  the  stipulated  sum  is 
an  excessive  compensation,  the  designated 
sum  may  be  regarded  as  a  penalty.  When 
the  fixed  amount  is  in  law  a  penalty,  the 
plaintiff  must  among  other  essentials,  allege 
and  prove  the  damage  actually  resulting 
from  the  breach,  and  not  merely  claim  the 
specific  sum  fixed  in  the  contract  See  Smith 
v.  Newell,  37  Fla.  147,  20  South.  249;  Brad- 
street  v.  Baker,  14  R  I.  546;  Gillilan  v.  Rol- 
lins, 41  Neb.  540,  59  N.  W.  893.  See,  also,  19 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  411 ;  Condon 
v.  Kemper,  47  Kan.  126,  27  Pac.  829,  13  L.  R 
A.  671. 

[6]  In  this  case  the  fixed  amount  of  two- 
thirds  of  the  agreed  charge  for  all  goods  the 
contract  provided  to  be  delivered  during  the 
remaining  term  of  the  said  contract  is  plain- 
ly excessive  as  compensatory  damages  for  a 
breach  of  the  contract;  and,  under  the  pe- 
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collar  terms  of  the  contract  and  the  circum- 
stances of  this  case,  the  amount  stipulated 
to  be  paid  for  a  breach  "of  any  of  the  terms 
or  conditions  of  the  contract"  should  be  held 
to  be  In  law  a  penalty,  and  not  liquidated 
damages,  notwithstanding  the  designation  of 
It  In  the  contract 

[7]  As  the  second  count  of  the  declaration 
does  not  contain  the  essential  allegations  for 
the  recovery  of  a  penalty,  the  demurrer 
thereto  was  erroneously  overruled ;  and  the 
amount  allowed  as  liquidated  damages  by  the 
court  under  that  count  was  erroneously  In- 
cluded In  the  Judgment 

There  was  no  error  In  sustaining  the  de- 
murrers to  the  pleas  In  so  far  as  they  extend 
to  the  good  count  of  the  declaration. 

[I]  The  contract  was  not  void  because  It 
was  executed  and  delivered  on  Sunday*  since 
the  execution  of  the  contract  was  not  en- 
gaging In  manual  labor  forbidden  by  the  stat- 
ute. See  Hooks  v.  State,  68  Pla.  67,  60 
South.  686. 

[I]  The  pleas  do  not  aver  that  the  defend- 
ant had  no  opportunity  to  fully  acquaint  him- 
self with  the  terms  of  the  contract  or  suffi- 
ciently set  up  fraud  that  would  be  a  legal 
defense  to  an  action  for  the  goods  sold  and 
delivered  under  the  contract 

[10]  As  the  amount  erroneously  included 
in  the  judgment  for  liquidated  damages  may 
be  readily  eliminated,  the  plaintiff  below  will 
be  given  the  privilege  of  remitting  that  por- 
tion of  the  judgment  See  Seaboard  Air  Line 
Ry.  v.  Simon,  66  Fla.  645,  47  South.  1001,  20 
L.  R.  A,  (N.  S.)  126, 16  Ann.  Cas.  1284. 

If  the  defendant  in  error  do  within  30  days 
enter  a  remittitur  for  the  liquidated  damages 
allowed,  the  judgment  will  be  affirmed ;  oth- 
erwise the  judgment  stands  reversed. 

SHACKLE  FORD,  O.  J.,  and  TAYLOR, 
COCKRELL,  and  HOOKER,  JJ.,  concur. 


SHERLOCK  et  a!  v.  BURRITT  et  aL 
(Supreme  Court  of  Florida.   March  10,  1914.) 

(Syllabut  by  the  Court.) 
Ejectment  (§  38*)  —  Power  or  Attobney  — 

BUBDEN  OF  PBOOE. 

One  who  brings  ejectment  as  attorney  in 
fact  for  others  should  prove  a  valid  power  of 
attorney. 

[Ed.  Note.— For  other  case*,  see  Ejectment 
Cent  Dig.  f  126;  Dec.  Dig.  8  38.*] 

Error  to  Circuit  Court,  Marion  County; 
W.  S.  Bullock,  Judge. 

Ejectment  by  Marie  Sherlock  and  others 
against  Anabel  Burrltt  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. Affirmed. 

R.  L.  Anderson,  of  Ocala,  for  plaintiffs  in 
error.  Davant  &  Davant  of  Brooksvllle,  for 
defendants  in  error. 

COCKRELL,  J.  This  la  an  action  In  eject- 
ment for  a  lot  in  the  town  of  Brooksvllle,  ln- 
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stltuted  in  Hernando  county  and  transferred 
on  the  motion  of  the  plaintiffs  to  Marion 
county,  by  "Marie  Sherlock  and  Annie  Sher- 
lock Towns,  joined  by  her  husband,  Thomas 
Randolph  Towns,  by  Annie  Ball,  their  attor- 
ney in  fact"  Tbe  defendants,  who  recov- 
ered judgment  relied  upon  a  deed  of  convey- 
ance, with  full  covenants  of  warranty,  exe- 
cuted In  1900  by  "Miss  Annie  BaR,  Atty.  in 
fact  for  the  heirs  of  Thomas  Sherlock,"  and 
adverse  possession  thereunder  for  the  period 
of  seven  years.  It  may  be  assumed  as  an 
established  fact  that  the  title  prior  to  1900 
was  in  Thomas  Sherlock,  and  descended  to 
Marie  Sherlock  and  Annie  Sherlock  Towns. 

While  there  was  some  effort  made  to  deny 
the  actual  execution  of  the  deed  to  the  de- 
fendants' predecessor  in  title  in  1900,  we  do 
not  think  this  question  was  properly  sub- 
mitted to  the  jury. 

The  theory  of  the  plaintiffs'  case  is  that 
Miss  Ball  had  and  has  no  valid  power  of  at- 
torney from  these  two  heirs  of  Thomas  Sher- 
lock, recognizing  the  established  law  that 
if  she  had  such  power  in  1900,  the  deed  by 
her  conveyed  the  legal  title,  and  that  it  was 
subsequently  conferred  upon  her,  the  doctrine 
of  estoppel  by  the  full  covenance  of  war- 
ranty would  prevent  recovery.  It  seems  to 
us,  however,  that  a  valid  power  of  attorney 
from  these  heirs  to  Annie  Ball  Is  essential 
to  the  right  of  action  as  laid;  that  the  ca- 
pacity in  which  one  sues  is  an  essential  fact 
in  Issue  in  case  of  this  character,  and  if  she 
be  not  an  attorney  in  fact  she  is  not  entitled 
as  such  to  a  recovery  in  ejectment  On  either 
horn  she  Is  Impaled. 

The  preponderance  of  the  evidence  on  tbe 
Issue  of  adverse  possession  so  greatly  lies  in 
favor  of  the  verdict  rendered,  we  feel  no  hesi- 
tancy In  applying  this  rule  that  might  other- 
wise smack  of  technicality.  Parties  who  lie 
by  for  so  many  years  In  the  face  of  the 
physical  facts  here  so  patent  of  an  adverse 
holding  need  expect  little  sympathy  when 
they  rely  on  slight  defects  In  the  formal  ac- 
knowledgments of  instruments  by  them. 

Judgment  affirmed. 

SHACKLE  FORD,  O.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 


WARD  v.  STATE. 
(Supreme  Court  of  Florida.    March  4,  1914.) 

(Syllabus  by  the  Court.) 

Homicide  (5  832*)  —  Premeditation  —  Evi- 
dence. 

When  the  evidence  as  to  the  premeditated 
design  is  insufficient  a  death  sentence  win  be 
reversed. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  H  699-704;  Dec.  Dig.  |  332.*] 

Error  to  Circuit  Court,  Liberty  County; 
John  W.  Malone,  Judge 
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Roman  Ward  waa  convicted  of  murder, 
and  he  brings  error.  Reversed  and  remanded. 

Adams  &  Rowe,  of  Sanford,  for  plaintiff 
In  error.  T.  F.  West,  Atty.  Gen.,  and  G.  O. 
Andrews,  Asst.  Atty.  Gen.,  for  the  State. 

COCK R  ELL,  J.  We  are  unwilling  to  af- 
firm the  death  sentence  pronounced  against 
Roman  Ward  upon  the  very  scant  evidence  In 
this  record. 

Other  than  the  fact  that  one  Ed.  Smith 
was  killed  by  a  gunshot  wound  inflicted  by 
Ward,  all  the  testimony  In  the  case  comes 
from  Ward,  who  took  the  stand  in  his  own 
behalf.  The  evidence  now  before  us  Is  not 
sufficiently  strong  as  to  the  elements  of  a 
premeditated  design. 

The  state  may,  upon  another  trial,  adduce 
further  evidence,  and  we  shall  not  undertake 
an  analysis  of  that  now  before  us. 

Judgment  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
HOOKER,  and  WHITFIELD,  JJ.,  concur. 

CITY  OF  WEST  PALM  BEACH  v.  LAKE- 
SIDE CEMETERY  ASS'N. 

(Supreme  Court  of  Florida.   March  10,  1914.) 

(Bpllobu*  by  the  Court.) 

Specific  Performance  (f  106*)— Right  or 
AcnnoN — Vendor  and  Purchaser. 

Time  not  being  of  the  essence  of  a  con- 
tract, and  the  vendee  being  in  possession  by 
consent  of  the  vendor,  mere  delay  in  bringing 
suit  to  compel  a  conveyance  of  the  title  or  in 
paying  the  balance  will  not  bar  relief,  when 
the  vendor  has  not  sought  to  limit  or  rescind 
the  contract 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  326-341;   Dec.  Dig.  | 

Appeal  from  Circuit  Court,  Palm  Beach 
County ;  J.  Emmet  Wolfe,  Judge. 

Bill  for  specific  performance  by  the  Lake- 
side Cemetery  Association,  a  corporation, 
against  City  of  West  Palm  Beach,  a  munici- 
pal corporation.  From  an  order  overruling 
a  demurrer  to  the  bill,  defendant  appeals. 
Affirmed. 

H.  L.  Bussey,  of  West  Palm  Beach,  for  ap- 
pellant M.  D.  Carmlchael,  of  West  Palm 
Beach,  for  appellee. 

OOCKRELL,  J.  Upon  the  payment  of 
one-half  the  purchase  price,  the  cemetery 
association  was  in  1902  let  Into  possession  of 
a  tract  of  land  by  the  city,  under  a  contract 
of  sale,  whereby  the  city  reserved  the  option 
to  forfeit  the  contract  or  to  re-enter  upon 
die  failure  of  the  association  to  make  future 
payments,  or  to  pay  taxes,  assessments,  or 
impositions  legally  Imposed  upon  the  land. 
Although  under  the  contract  the  balance  of 
the  purchase  money  was  to  be  paid  one  year 


thereafter,  with  6  per  cent  Interest  from 
date,  the  offer  to  pay,  with  demand  for  the 
deed,  was  not  made  until  ten  years  there- 
after. To  the  bill  for  specific  performance 
of  the  contract,  a  demurrer  upon  the  ground 
of  laches  was  interposed  and  overruled. 

It  is  admitted  that,  under  the  decision  of 
this  court  In  Forssell  v.  Carter,  65  Fla.  512, 
62  South.  026,  time  was  not  of  the  essence  of 
the  contract  With  this  admission,  the  rule 
announced  In  Tate  v.  Pensacola,  Gulf,  Land 
ft  Development  Co.,  87  Fla.  430,  20  South. 
542,  53  Am.  St  Rep.  251,  controls  this  case. 
We  there  said  that,  if  the  vendee  takes  and 
retains  possession  of  the  premises  with  the 
vendor's  consent,  his  mere  delay  In  bringing 
the  suit  or  paying  the  purchase  price  will 
not  prevent  him  from  compelling  a  convey- 
ance upon  a  subsequent  payment  or  tender 
of  the  amount  due,  nor  will  his  right  to  such 
relief  be  cut  off  until  the  vendor  places  a  lim- 
it to  the  lapse  of  time  by  a  demand  for  pay- 
ment at  or  before  a  specified  day,  and  by  a 
notice  that  the  agreement  will  be  rescinded 
unless  the  demand  is  complied  with  and  the 
vendee  makes  default  thereon. 

If  conditions  have  arisen  making  the  per- 
formance of  the  contract  inequitable  by  rea- 
son of  the  delay,  this  would  be  defensive  mat- 
ter to  be  set  up  by  plea  or  answer. 

The  order  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 


COLEY  v.  STATE. 
(Supreme  Court  of  Florida.   March  10,  1014.) 

(Byllabut  by  the  Codrt.) 

Criminal  Law  (I  547*)— Evidence— Testi- 
mony Given  at  Former  Trial. 

On  the  trial  of  a  defendant  charged  with 
murder,  it  is,  under  the  statute,  erroneous  to 
permit  the  official  stenographer  of  the  court 
on  the  request  of  the  prosecuting  attorney,  to 
read  from  his  stenographic  notes  the  testimony 
of  two  absent  witnesses  as  given  by  them  at 
a  former  trial 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §g  1237-1246;  Dec.  Dig.  | 
547.*] 

Error  to  Circuit  Court,  Clay  County; 
George  Couper  Gibbs,  Judge. 

Isaac  Coley  was  convicted  of  murder  in 
the  second  degree,  and  brings  error.  Re- 
versed. 

A.  H.  Bell,  of  Green  Cove  Springs,  for 
plaintiff  In  error.  T.  F.  West,  Atty.  Gen., 
and  O.  O.  Andrews,  Asst  Atty.  Gen.,  for  the 
State. 

HOCKER,  J.  The  plaintiff  In  error,  here- 
in called  the  defendant  was  Indicted  for 
murder  in  the  first  degree  in  the  circuit  court 
of  Clay  county  for  the  unlawful  killing  of 
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one  Charles  Manago  at  what  are  called  the 
"quarters"  of  Long  &  Budington,  at  Middle- 
burg,  In  Clay  county,  In  February,  1913.  He 
was  tried  In  October,  1913,  was  convicted 
of  murder  in  the  second  degree,and  sentenced 
to  the  penitentiary  at  hard  labor  for  life. 
The  case  is  here  for  review  on  writ  of  er- 
ror. 

On  the  trial  Mr.  Raleigh  O.  Dowllng  was 
introduced  as  a  witness  by  the  state,  and  tes- 
tified that  he  was  the  official  reporter  for  the 
Fourth  circuit  in  April,  1913;  that  he  re- 
ported the  testimony  and  proceedings  in  the 
former  trial  of  this  case  at  the  spring  term 
of  the  court ;  that  Dr.  Olaude  L.  Joyner  and 
one  T.  S.  Cherry  then  testified  as  witnesses 
in  behalf  of  the  state.  Dr.  Joyner  was  out 
of  the  state,  and  Mr.  Cherry  was  dead.  Mr. 
Dowllng,  at  the  request  of  the  state  attorney, 
was  permitted  to  read  from  his  stenographic 
notes  the  testimony  of  these  witnesses  at  the 
former  trial.  This  was  all  objected  to  by 
the  defendant's  attorney ;  the  objections  were 
overruled,  and  exceptions  noted.  The  testi- 
mony of  both  these  witnesses  as  read  from 
the  stenographic  notes  was  prejudicial  to  the 
defendant  The  doctor  testified  that  a  wound 
he  found  on  Charles  Manago's  person  was 
the  cause  of  his  death,  and  there  was  evi- 
dence tending  to  show  that  the  defendant 
inflicted  the  wound.  Mr.  Cherry's  evidence 
as  read  from  the  stenographic  notes  tended 
to  show  that  the  defendant  stated  to  the  wit- 
ness that  he  killed  Manago,  and  with  his  own 
pistol. 

It  is  contended  here  that  this  testimony 
was  erroneously  admitted. 

Section  1  of  chapter  5897,  Laws  of  1909, 
is  as  follows:  "In  case  any  judgment  at 
law  rendered  by  any  court  of  the  state  of 
Florida  shall  «be  reversed  and  a  new  trial 
awarded,  and  it  be  made  to  appear  to  the 
satisfaction  of  the  court  that  any  evidence 
used  at  the  former  trial,  whether  oral  or 
written,  and  incorporated  in  the  bill  of  ex- 
ceptions, cannot  be  had,  then  the  bill  of 
exceptions  taken  at  the  previous  trial  may 
be  used  as  evidence  upon  any  subsequent 
trial  of  the  case,  as  to  any  matter  in  issue 
at  the  former  trial:  Provided,  that  no  evi- 
dence given  upon  a  former  trial  of  any  case 
pending  in  any  of  the  courts  of  the  state  of 
Florida  shall  be  used  In  evidence  upon  the 
trial  of  any  cause  in  any  of  the  courts  in  the 
state  of  Florida,  except  as  herein  provided." 

It  is  evident  that  no  evidence  given  upon  a 
former  trial  of  any  case  pending  in  any  of 
the  courts  of  this  state  can  be  used  In  evi- 
dence, except  as  provided  in  this  section; 
that  is,  where  a  new  trial  is  awarded  upon 
reversal,  and  evidence  used  In  the  former 
trial  cannot  be  had,  then  the  bill  of  ex- 
ceptions taken  at  the  former  trial  may  be 
used,  as  stated  in  this  section,  but  no  other 
evidence  given  at  the  former  trial  shall  be 
used  as  evidence.  We  have  nothing  to  do 
with  the  policy  of  this  act ;  but  it  seems  to 


us  that  by  reason  of  it  the  Judge  erred  in 
allowing  the  evidence  which  is  objected  to. 

The  Judgment  of  the  circuit  court  is  re- 
versed. 

SHACKLEFORD,  a  J.,  and  TAYLOR, 
COCKRELL,  and  WHITFIELD,  JJ.,  concur. 


GODWIN  v.  COLLINS. 
(Supreme  Court  of  Florida.   March  12,  1914) 

(SyUobut  by  the  Court.) 

L  Assault  and  Battery  (|  30*)— Actio*  fob 
Damages — Evidence — Self-Defense. 

In  an  action  at  law  for  the  recovery  of 
damages  for  personal  injuries  alleged  to  hare 
been  inflicted  upon  the  plaintiff  by  the  defend- 
ant striking  bim  on  the  head  with  an  ax,  where 
the  defendant,  under  his  plea  of  not  guilty, 
seeks  to  show  that  he  struck  the  plaintiff  in 
self-defense,  and  introduced  testimony  to  the 
effect  that  he  had  reason  to  believe  from  the 
actions  of  the  plaintiff  that  the  plaintiff  was 
about  to  draw  a  pistol  upon  him  (the  defendant), 
no  error  is  committed  in  sustaining  the  defend- 
ant's objection  to  the  following  question  pro- 
pounded by  the  plaintiff:  "Did  you  have  a  pistol 
on  the  day  that  Mr.  Collins  struck  you?"  It 
was  immaterial  whether  the  plaintiff  actually 
had  a  pistol  in  his  possession  at  that  time  or 
not  The  point  to  be  determined  from  the  testi- 
mony was  whether  or  not  the  defendant  had 
reason  to  believe  that  the  plaintiff  had  a  pistol 
in  bis  possession  and  was  about  to  draw  the 
same  upon  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery.  Cent  Dig.  §  40;  Dec.  Dig.  f  80.*] 

2.  Appeal  and  Ereob  (§  1005*)— Review- 
Denial  of  New  Trial. 

In  passing  upon  an  assignment  question- 
ing the  correctness  of  the  ruling  of  the  trial 
court  in  denying  the  motion  for  a  new  trial, 
which  is  based  upon  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict,  the  guiding  prin- 
ciple for  an  appellate  court  is,  not  what  it  may 
think  the  jury  ought  to  have  done,  or  what  such 
court  may  think  it  would  have  done,  had  it 
been  sitting  as  a  jury  in  the  case,  but  whether, 
as  reasonable  men,  the  jury  could  have  found 
such  a  verdict.  If  this  question  can  be  answer- 
ed in  the  affirmative,  the  action  of  the  trial 
court  upon  such  motion  should  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-5876,  3948-3950; 
Dec.  Dig.  |  1006  *] 

Error  to  Circuit  Court,  Madison  County; 
W.  F.  Home,  Judge. 

Action  by  Q.  B.  Godwin,  by  bis  next 
friend,  B.  H.  Godwin,  against  R»  L.  Collins. 
Judgment  for  defendant,  and  plaintiff  brines 
error.  Affirmed. 

R.  H.  Rowe,  of  Madison,  for  plaintiff  in 
error.  C.  E.  Davis,  of  Madison,  for  defend- 
ant in  error. 

SHACKLEFORD,  C.  J.  G.  B.  Godwin,  a 
minor,  by  his  next  friend,  B.  H.  Godwin, 
brought  an  action  at  law  against  R.  L.  Col-  | 
11ns,  whereby  the  plaintiff  sought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  Inflicted  upon  him  by  the  de- 
fendant striking  him  In  the  head  with  an 
ax.   No  point  is  made  on  the  pleadings,  so  it 
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Is  unnecessary  to  set  them  oat  The  defend- 
ant filed  a  plea  of  not  guilty,  upon  which  is- 
sue was  joined,  and  a  trial  was  had  before  a 
jury,  which  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  defendant,  which  judg- 
ment the  plaintiff  has  brought  here  for  re- 
view. Two  errors  are  assigned,  the  first  of 
which  is  as  follows: 

[1]  "1.  The  court  erred  in  sustaining  de- 
fendant's objection  to  the  following  question 
propounded  by  plaintiff  to  O.  B.  Godwin: 
'Did  you  hare  a  pistol  on  the  day  that  Mr. 
Collins  struck  you?' " 

The  plaintiff  had  testified  upon  his  cross- 
examination  that  on  the  day  before  he  was 
struck  by  the  defendant  he  had  a  pistol  be- 
longing to  a  darky  which  the  defendant  had 
seen  in  his  possession.  The  defendant  had 
testified  In  his  own  behalf  to  the  effect  that 
he  struck  the  plaintiff  in  self-defense,  be- 
lieving that  he  was  about  to  draw  a  pistol 
upon  him  (the  defendant)  from  the  motion 
which  the  plaintiff  made;  that  he  (the  defend- 
ant) had  reason  to  believe  that  the  plaintiff 
had  a  pistol  in  his  possession,  having  recently 
seen  him  with  one.  The  plaintiff  was  re- 
called in  rebuttal  and  asked  the  following 
question:  "Did  you  have  a  pistol  on  the 
day  Mr.  Collins  struck  you?"  The  defend- 
ant objected  to  such  question,  and  the  trial 
court  sustained  the  objection,  to  which  rul- 
ing the  plaintiff  excepted,  and  this  forms  the 
basis  for  the  assignment.  No  error  has  been 
made  to  appear  in  this  ruling.  It  was  im- 
material whether  the  plaintiff  actually  had  a 
pistol  in  bis  possession  at  the  time  he  was 
struck  by  the  defendant  or  not.  The  point  to 
be  determined  from  the  testimony  was  wheth- 
er or  not  the  defendant  had  reason  to  believe 
that  the  plaintiff  had  a  pistol  in  his  posses- 
sion and  was  about  to  draw  it  upon  the  de- 
fendant at  the  time  defendant  struck  him. 
No  discussion  upon  this  point  is  called  for. 
See  Howell  v.  State,  66  Fla.  — ,  63  South. 
421. 

[2]  The  remaining  assignment  is  based  up- 
on the  overruling  of  the  motion  for  a  new 
trial,  which  questions  the  sufficiency  of  the 
evidence  to  support  the  verdict.  While  there 
are  conflicts  in  the  evidence,  we  have  no  hesi- 
tation in  declaring  that  the  jury  could  well 
have  rendered  the  verdict  for  the  defendant 
See  Florida  East  Coast  By.  v.  Geiger,  66  Fla. 
 ,  64  South.  238. 

Judgment  affirmed. 

TAYLOR,  COCKRELL,  HOOKER,  and 
WHITFIELD,  JJ.,  concur. 


EPSET  v.  CAHABA  COAL  CO. 

(Supreme  Court  of  Alabama.   Feb.  14,  1014.) 

1.  Masteb  and  Sebvant  (|  185*)— Liability 
fob  Injuey  to  Sebvant  —  Fellow  Sebv- 
Airrs. 

A  master  was  not  liable  under  the  common 
law  for  the  death  of  a  servant  caused  by  de- 

•For  other  oases  *— 

64  80.-48 


fective  machinery,  where  the  duty  of  keeping 
such  machinery  in  proper  condition  was  delegat- 
ed to  a  fellow  servant  of  the  deceased  servant 
and  the  death  was  due  to  the  negligence  of  such 
servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  885-421;  Dec  Dig.  § 
185.*] 

2.  Mastkb  and  Servant  (J  108*)— Liability 

FOB  INJUBY  TO  SBBVANT — DEFECTIVE  APPLI- 
ANCES. 

Though  an  injury  to  a  servant  was  caused 
by  the  defective  condition  of  machinery,  still  the 
master  is  not  liable,  under  the  express  provi- 
sions of  the  Liability  Act  (Code  1907,  §  3910), 
unless  the  defect  was  caused  by  the  negligence 
of  the  master  or  some  person  instructed  by 
him  to  see  that  the  ways,  works,  machinery,  etc., 
were  in  proper  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  Si  208,  212,  255;  Dec  Dig. 
S  108.*] 

3.  Masteb  and  Sebvant  (8  265*)— Liability 
fob  injubt  to  sebv ant— defective  ap- 
pliances. 

It  is  essential  to  a  recovery  by  a  servant 
on  a  count  under  the  Liability  Act  (Code  1907,  8 
8910),  declaring  mat  the  master  shall  be  liable 
for  an  injury  to  a  servant  caused  by  defective 
machinery,  provided  such  defect  is  due  to  the 
negligence  of  the  master,  etc,  that  evidence  be 
adduced  tending  to  show  negligence  within  the 
condition  of  the  act 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  877-908,  955 ;  Dec.  Dig. 
8  265.*] 

4.  Masteb  and  Sebvant  (8  124*)— Liability 
fob  injuby  to  sebvant— tools,  machin- 
bby,  and  Appliances  — Inspection  and 
Test. 

Liability  Act  subd.  1  (Code  1907,  8  3910), 
in  that  It  predicates  negligence  of  the  failure 
of  the  master  to  discover  defects  in  the  condi- 
tion of  the  ways,  machinery,  etc.,  contemplates 
inspection ;  the  duty  to  inspect  existing  just  as 
the  duty  to  remedy  defects  exists,  though  such 
duty  may  be  delegated  to  a  competent  servant 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  235-242;  Dec.  Dig.  8 
124,*] 

5.  Masteb  and  Sebvant  (88  101,  102*)  - 
Tools,  Machinery,  and  Appliances— Na- 
ture of  Master's  Duty. 

Under  Liability  Act.  subd.  1  (Code  1907, 
8  8910),  imposing  upon  the  master  the  duty  to 
repair  and  inspect  the  ways,  machinery,  etc.,  the 
master  must  exercise  the  care  and  diligence  a 
reasonably  prudent  man  would  use  under  sim- 
ilar circumstances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  185.  171,  174,  178-184, 
192;  Dec.  Dig.  Si  101,  102.*] 

6.  Masteb  and  Sebvant  (8  124*)  —  Tools, 
Machineby,  and  Appliances— Inspection 
and  Test. 

Under  Liability  Act,  subd.  1  (Code  1907,  f 
8910).  imposing  upon  the  master  the  duty  of  in- 
spection of  the  ways,  machinery,  etc,  the  char- 
acter and  frequency  of  the  inspection  must  de- 
pend upon  the  subject  of  the  duty,  whether  it  is 
machinery  peculiarly  subject  to  wear,  etc. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  235-242;  Dec.  Dig.  8 
124.*) 

7.  Masteb  and  Sebvant  (8  186*)— -Liability 

FOB  INJUBY  TO  SEBVANT— TOOLS,  Machin- 
eb  y,  and  Appliances. 

Under  Liability  Act.  subd.  1  (Code  1907. 
I  3910),  imposing  upon  the  master  the  doty  of 
inspection  of  ways,  machinery,  etc.,  if  the  duty 
of  inspection  is  intrusted  to  a  servant  and  is 
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not,  after  reasonable  time  and  opportunity  are 
afforded,  performed,  and  injury  to  another  serv- 
ant proximately  results  therefrom,  the  omis- 
sion is  negligence  to  liability  unless  defeated  by 
some  affirmative  defense. 

[Ed.  Note.— For.  other  cases,  see  Master  and 
Servant,  Oant  Dig.  U  88&321;  Dec,  Dig.  | 
185.*] 

8.  Master  and  Skbvant  (j  286*)— Action  fob 
Injury  to  Sebv ant— Question  fob  Jubt. 
In  an  action  under  Liability  Act,  subd.  1 
(Code  1907,  §  3910),  for  an  injury  to  a  servant 
caused  by  a  stationary  engine  being  started  by  a 
valve  leak,  evidence  held  to  require  the  submis- 
sion to  the  jury  whether  proper  inspection  would 
have  discovered  the  defect 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  jl  1001,  1006,  1008,  1010-. 
1015,  1017-1033,  1036-1042,  1044,  1046-1060; 
Dec.  Dig.  |  286.*] 

Appeal  from  Circuit  Court,  Shelby  Coun- 
ty; A.  H.  Alston,  Judge. 

Action  by  Joseph  W.  Bpsey,  administrator, 
against  the  Cahaba  Coal  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

Joseph  W.  Epsey  sues  as  administrator  of 
the  estate  of  J.  P.  Epsey,  for  the  death  of  his 
Intestate,  and  alleges  that  prior  to  February, 
1912,  J.  P.  Epsey  was  in  the  employment  of 
defendant,  Cahaba  Coal  Company,  a  private 
corporation,  and  was  operating  a  stationary 
or  compressing  engine,  used  in  connection 
with  the  business  of  said  defendant,  and 
while  engaged  in  the  discharge  of  his  duties, 
under  said  employment,  plaintiffs  Intestate 
was  killed.  The  hrst  count  alleges  death  to 
have  been  proximately  caused  by  reason  of  a 
defect  in  the  condition,  ways,  works,  etc,  in 
that  the  valve  of  the  engine  leaked,  thereDy 
causing  steam  to  accumulate  in  the  cylinder, 
and  the  engine  to  start  in  motion  without 
pulling  the  controller  or  lever.  The  second 
count  is  the  same  as  the  first,  but  varies 
somewhat  in  the  phraseology.  The  third 
count  alleges  simply  that  the  engine  was  de- 
fective. The  fourth  count  Is  for  a  negligent 
failure  to  provide  plaintiffs  intestate  with 
reasonably  safe  appliances  in  this :  That  the 
engine  used  by  defendant  had  a  leaky  throt- 
tle valve.  The  fifth  count  alleged  wanton- 
ness of  defendant's  servants  or  agents  while 
acting  within  the  line  and  scope  of  their 
employment  in  that,  knowing  that  the  throt- 
tle valve  was  In  a  leaky  condition,  and  with 
such  knowledge,  they  permitted  plaintiff's 
Intestate  to  operate  said  engine  while  in  this 
condition.  The  sixth  count  is  the  superin- 
tendent's negligence  count,  alleging  the  super- 
intendent to  be  unknown.  The  seventh  count 
is  the  superintendent's  negligence  count,  al- 
leging the  superintendent  to  be  one  Dunaway. 
The  eighth  count  is  the  conformity  to  orders 
or  direction  count;  the  ninth  the  same  as 
eighth,  but  giving  the  name  of  Dunaway  as 
the  negligent  superintendent  who  gave  the 
negligent  order. 

The  pleas  were  contributory  negligence,  in 
that  in  the  performance  of  his  duties,  and  of 
the  knowledge  and  appreciation  of  the  dan- 


ger of  so  doing,  plaintiffs  Intestate  negligent- 
ly reached  his  head  and  arm  through  the 
spokes  of  the  flywheel  of  said  engine,  know- 
ing that  at  that  time  said  engine  was  pinched 
to  the  center,  and  was  ready  to  start  after 
the  steam  valve  on  said  engine  opened,  and 
said  wheel  of  said  engine  slowly  turned  over, 
and  said  intestate's  head  and  neck  were 
caught  by  the  driving  rod  and  spoke  of  the 
driving  wheel,  and  he  was  killed.  This  de- 
fense is  set  up  in  various  pleas  in  various 
ways. 

Frank  S.  White  ft  Sons,  of  Birmingham, 
for  appellant.  Charles  A.  Calhoun,  of  Birm- 
ingham, and  Brown,  Leeper  ft  Koenig,  of 
Columbiana,  for  appellee. 

McCLELLAN,  J.  The  action  is  by  the 
personal  representative  of  a  servant  (J.  P. 
Epsey)  against  the  master  (appellee)  for  neg- 
ligently causing  intestate's  death  while  in- 
testate was  engaged  in  the  service  of  the 
master.  The  cause  of  action  was  undertaken 
to  be  stated  In  a  number  of  counts.  Some 
were  drawn  under  the  first  subdivision  of  the 
Liability  Act  (Code,  8  3910),  and  others  were 
Intended  to  declare  upon  the  breach  of  the 
common-law  duty  to  exercise  reasonable  care 
to  afford  the  servant  reasonably  safe  appli- 
ances with  which  to  do  his  work.  The  trial 
court,  at  defendant's  request,  gave  the  gen- 
eral affirmative  charge,  on  the  whole  case, 
for  the  defendant ;  and  so,  on  the  theory  that 
there  was  no  count  in  the  complaint  that  did 
not  contain  material  averments  to  sustain 
which  there  was  an  entire  failure  of  proof. 

[1]  Under  the  doctrine  declared  In  Tut- 
wiler  O.  O.  ft  I.  Co.  v.  Farrington,  144  Ala. 
157,  167,  39  South.  898,  treating  the  sixth 
count,  it  must  be  ruled  that  the  evidence  here 
failed  to  sustain  the  counts  rested  on  the 
common-law  duty  summarily  stated  above. 
It  appears  that  the  duty  of  keeping  the  ma- 
chinery in  question  in  proper  condition  was 
committed,  as  might  have  been  done,  to  fel- 
low servants  of  Intestate;  and  that  if  negli- 
gence affected  the  unsafe  condition  thereof, 
due  to  want  of  due  care  or  diligence  in  in- 
spection or  in  the  want  of  due  care  or  dili- 
gence in  repairing  the  defective  condition. 
It  was  that  of  fellow  servants  of  the  Intes- 
tate. We  can  see  in  the  evidence  no  other 
possible  conclusion  as  respects  the  counts 
based  on  the  breach  of  the  common-law  duty 
mentioned.  So  the  Impropriety  vel  non  of 
the  court's  action  in  thus  instructing  the  ju- 
ry must  be  determined  with  reference  to  the 
counts  drawn  under  the  first  subdivision  of 
the  Liability  Act 

[2,  S]  The  conclusions  of  fact  we  will  state, 
drawn  from  the  whole  evidence,  may  have 
been  attained  by  the  jury  if  the  charge  of  the 
court  had  not  forbidden  the  exercise  of  that 
function  by  the  jury.  The  condition  of  the 
engine  (stationary)  was  defective  in  respect 
of  the  throttle  valve  which,  when  in  perfect 
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condition,  would  prevent,  absolutely,  the  pas- 
sage of  steam  from  the  boiler  to  the  place 
whereat  Its  pressure  would  put  the  engine 
In  motion.  Hence  the  propriety  of  the  af- 
firmative charge  could  not  be  predicated  of 
the  failure  of  proof  In  respect  of  defect -In 
the  condition  of  the  machinery.  If  a  defect 
in  the  condition,  counted  on  in  the  complaint, 
is  found  to  hare  existed  and  to  bave  caused 
the  injury  suffered  by  the  servant,  still  the 
master  cannot  be  held  liable  "unless  the  de- 
fect therein  *  •  •  arose  from,  or  had 
not  been  discovered  or  remedied  owing  to  the 
negligence  of  the  master  or  employer,  or  of 
some  person  in  the  service  of  the  master  or 
employer,  and  intrusted  by  him  with  the 
duty  of  seeing  that  the  ways,  works,  ma- 
chinery, or  plant  were  in  proper  condition." 
It  is,  as  has  been  often  ruled  here,  essential 
to  a  recovery  on  a  count  or  counts  declaring 
on  a  status  within  the  first  subdivision  of 
the  Liability  Act,  that  evidence  be  adduced 
tending  to  show  negligence  within  the  quoted 
condition  of  the  act  Under  this  provision 
of  the  act  the  requisite  negligence  may  be 
that  of  the  master  or  that  of  a  servant  or 
servants  commissioned  as  the  quoted  condi- 
tion stipulates.  We  have  stated  that  the  evi- 
dence shows  that  the  duty  stipulated  was  'in- 
trusted" to  another  servant  So  the  possible 
evidential  lead  to  prima  fade  right  to  re- 
cover must  be  found,  if  at  all,  in  evidence,  at 
least,  to  show  that  the  one  so  "intrusted"  was 
negligent  within  the  provision  of  the  quoted 
condition  of  the  act  There  being  evidence 
tending,  as  stated,  to  show  that  there  was 
a  defect  in  the  condition  of  the  engine,  de- 
scribed in  the  complaint  the  issue  of  fact 
was,  for  the  purpose  of  testing  the  right  vel 
non  of  the  defendant  to  the  affirmative  charge 
on  the  whole  case  under  the  theory  before 
stated,  narrowed  to  this:  Was  there  evi- 
dence, or  reasonable  inference  from  evidence, 
tending  to  show  negligence,  for  which  defend- 
ant was  accountable,  In  respect  of  the  dis- 
covery or  remedy  of  the  defect  in  condition 
of  the  engine? 

[4-7]  The  Liability  Act  in  the  particular 
that  It  predicates  negligence  of  the  failure  of 
the  master  to  discover  defects  In  the  condi- 
tion of  the  ways,  etc.,  contemplates  inspec- 
tion to  the  end  indicated.  The  duty  to  Inspect 
exists.  Just  as  the  duty  to  remedy  defects  in 
conditions  exists.  The  Liability  Art  has  not 
in  this  particular,  extinguished  the  duty  of 
inspection.  With  us  the  duty  of  Inspection, 
in  a  case  of  the  kind  in  hand,  may  be  dele- 
gated to  a  competent  servant  In  whose  selec- 
tion the  master  has  employed  the  requisite 
care.  The  measure  of  care  and  diligence  for 
the  proper  performance  of  the  duty  of  in- 
spection for  defects  in  condition,  etc,  is  the 
exercise  and  employment  of  the  care,  pru- 
dence, and  diligence  a  reasonably  prudent 
man  would  exercise  and  employ,  under  sim- 
ilar circumstances,  to  ascertain  whether 
there  are  defects  in  the  condition  of  the  way, 


works,  machinery,  or  plant — bearing  In  mind 
always  that  the'  master  Is  never  accountable 
as  an  Insurer  In  the  premises  and,  also,  that 
the  character  and  frequency  of  the  inspection 
must  depend  upon  the  subject  of  the  duty, 
whether  it  Is  machinery  peculiarly  subject 
to  wear  and  to  self-created  deficiencies  In  Its 
vital  parts,  or  some  other  agency  of  the  mas- 
ter's business  in  which  normal  use  does  not 
ordinarily,  create  defects  in  its  condition. 
If  the  duty  of  inspection  Is  "Intrusted"  to  a 
servant  and  Is  not,  after  reasonable  time  and 
opportunity  are  afforded,  performed,  and  in- 
Jury  to  another  servant  proximately  results 
therefrom,  the  omission  is  negligence  to  lia- 
bility, unless  defeated  by  affirmative  defense. 
So,  too,  the  omission  by  one  "intrusted"  to 
exercise,  after  reasonable  time  and  oppor- 
tunity are  afforded,  due  care  and  diligence - 
to  repair — to  remedy,  as  the  statute  says — 
the  known  defect  and  In  proximate  conse- 
quence thereof  another  servant  Is  Injured, 
that  omission  Is  negligence  to  liability,  unless 
defeated  by  affirmative  defense.  Reasonable 
time  and  opportunity  to  discover  or  to  re- 
pair are  factors.  If  either  are  absent  negli- 
gence is  not  shown.  Clements  v.  A.  G.  S.  B. 
B.  Co.,  127  Ala.  166,  28  South.  643. 

[I]  The  evidence  in.  this  record  tends  to 
show,  at  least,  that  a  throttle  valve,  when 
new,  may  be  perfect  in  its  adjustment  there- 
by entirely  preventing,  when  closed,  the  pas- 
sage of  steam  through  or  by  it ;  that  the  ef- 
fect of  steam  and  hot  water  upon  the  metal 
or  the  mechanism  of  such  a  valve,  "its  seat" 
will  gradually  cause  it  to  leak;  that  the 
throttle  valve  in  question  did  leak,  and  was 
leaking  some  hours  before  the  intestate's  in- 
Jury,  thereby  permitting  steam  to  pass  to 
the  point  in  the  cylinder  whereat  the  steam 
power  would  apply,  if  in  sufficient  quantity, 
to  put  the  engine  In  motion ;  that  the  proper 
process  for  turning  on  the  steam,  by  intestate 
who  operated  the  engine,  was  by  opening  the 
throttle  valve,  though  there  was  another 
valve  near  the  boilers  at  or  near  the  head  of 
the  "steam  line,"  generally  operated  by  the 
fireman;  that  when  in  good  condition  and 
closed,  would  prevent  the  passage  of  steam 
into  the  steam  line  leading  to  the  engine; 
that  when  the  engine  stopped,  about  three 
hours  before  Epsey's  injury,  it  came  to  a 
rest  "on  center,"  w  herefrom  steam  power 
alone  could  not  start  it;  that  a  bar  was 
furnished  to  "pinch"  the  engine  "off  center ;" 
that  Dunaway  had,  to  quote  him  here,  "Just 
finished  my  [his]  work  a  minute  or  two 
*  •  •  and  was  getting  ready  to  start  it 
up,  and  was  pinching  it  off  the  center  with 
this  bar  there  for  the  purpose,  and  there  was 
some  little  screaking  noise  about  the  engine 
as  I  [he]  was  pinching  it  off  that  attracted 
Mr  Epsey's  attention,  and  he  threw  up  his 
hand  and  said,  'Hold  on  a  minute,'  or  some- 
thing like  that,  I  do  not  remember  the  exact 
words,  but  Just  as  he  said  that  the  engine 
had  Just  passed  the  center,  and  he  put  his. 
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head  In  the  flywheel  some  way  to  look  where 
the  noise  was  and  see  If  he  could  find  out 
what  was  the  matter,  and  at  the  same,  time 
the  engine  had  just  passed  the  center  and 
started  and  Just  dropped  over  on  the  other 
center  and  stopped  again  and  caught  Mr. 
Epsey's  head  between  the  aide  rod  and  the 
flywheel.  *  *  •  What  caused  the  engine 
to  move  was  the  valve  just  leaking  enough 
so  that  steam  and  hot  water  accumulated  in 
the  cylinder  to  have  pressure  enough  to  turn 
it  half  over.  I  would  not  call  the  valve  in 
perfect  condition  at  that  time."  Later,  over 
plaintiff's  objection,  the  witness  testified  that 
the  engine,  in  that  condition  of  valve-leak, 
was  in  "reasonably  good  condition."  This 
witness  also  testified  that  the  superintendent 
Inspected  this  engine  a  number  of  times  while 
witness  was  there,  but  no  one  ever  told  him 
(witness)  that  the  cylinder  needed  repairing, 
though  that  was  In  the  line  of  witness'  duty 
under  his  employment 

We  have  ruled  that  "wear"  of  a  part  of 
an  instrumentality  is  some  evidence  of  the 
existence  of  a  defect  In  condition  of  such 
long  standing  as  to  support  a  finding  of  such 
want  of  due  care  and  diligence,  either  in  dis- 
covering the  defect  in  condition  or  in  rem- 
edying it,  as  amounts  to  negligence.  A.  O. 
S.  R.  R.  Co.  v.  Yount,  165  Ala.  537,  543,  51 
South.  737;  B.  R.  M.  Co.  v.  Rockhold,  143 
Ala.  115,  126,  42  South.  96.  On  the  evidence 
before  us  it  cannot  be  affirmed,  as  a  matter 
of  law,  that  proper  inspection  of  this  engine 
would  not  have  disclosed  its  defective  condi- 
tion in  respect  of  the  throttle  valve— a  de- 
fect which  the  evidence  tends,  at  least,  to 
show  was  probably  the  result  of  long  and 
gradual  impairment  by  steam  and  hot  water 
of  the  valve  seat  And  it  cannot  be  affirmed, 
as  a  matter  of  law,  that  there  was  no  evi- 
dence inviting  a  finding  that  time  and  op- 
portunity were  not  afforded  defendant  to  dis- 
cover, by  proper  inspection,  this  defect  in 
condition  and  to  have  remedied  it 

The  affirmation  by  Dunaway  that  the  en- 
gine was  in  "reasonably  good  condition"  ap- 
pears to  have  been  explained  by  him  on  the 
redirect  examination.  His  utterance,  in  that 
phrase,  seems  to  have  reference,  according 
to  the  later  statement  by  him,  to  the. condi- 
tion with  reference  to  when  a  sufficient  ac- 
cumulation of  steam  and  hot  water,  through 
the  leaking  valve,  in  the  cylinder  would  be 
sufficient  to  Impart  motion  to  the  engine.  He 
seems  to  have  somewhat  confused  terms  de- 
scriptive of  safety  with  those  descriptive  of 
the  degree  of  condition  in  which  the  machin- 
ery was  In  respect  of  the  valve  in  question. 
At  any  rate,  his  testimony  was  by  no  means 
conclusive  to  the  effect  that  this  engine's  con- 
dition was  not  defective. 

The  issues  were  for  the  jury  on  both  the 
complaint  and  the  pleas,  the  substance  of 
which  the  reporter  will  summarily  state. 
The  evidence  Is  silent  as  to  Epsey's  knowl- 


edge of  the  fact  that  by  accumulated  steam 
through  the  leaking  valve,  the  engine  would 
involuntarily  start  or  continue  to  move.  The 
evidence  does  not  make  a  case  under  the  doc- 
trine of  A.  &  B.  A.  R,  R,  Co.  v.  Alexander, 
161  Ala.  382,  49  South.  792. 

For  the  error  In  giving  the  affirmative 
charge  for  defendant  the  Judgment  la  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

ANDERSON,  G.  JM  and  SATRE  and 
GARDNER,  JJn  concur. 


CRAVEY  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  8,  1914.) 
Intoxicating  Liquors  (8  233*)— Offenses- 
Evidence— Admissibility. 

In  a  prosecution  for  a  violation  of  the  pro- 
hibition law,  evidence  of  the  finding  of  beer  in 
a  building  across  the  street  from  accused's 
place  of  business  is  inadmissible,  where  there 
was  no  evidence  connecting  accused  with  the 
placing  or  the  keeping  of  the  beer  in  that  place. 

[Ed.  Note.— For  other  cases,  aee  Intoxicating 
Liquors,  Cent  Dig.  ?§  293-297,  298%;  Dec 
Dig.  |  233.*] 

Appeal  from  Circuit  Court,  Covington 
County ;  A.  H.  Alston,  Judge. 

Will  Cravey  was  convicted  of  a  violation 
of  the  prohibition  law,  and  he  appeals.  Re- 
versed and  remanded. 

Baldwin  ft  Murphy,  of  And«i™«U,  for  ap- 
pellant R.  C.  Brickell,  Atty.  Gen.,  and  W. 
L.  Martin,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  The  court  was  in  error  in 
admitting,  over  the  defendant's  objections, 
evidence  as  to  the  finding  by  the  sheriff  of 
some  beer  in  an  old  building  situated  across 
the  street  from  the  defendant's  place  of  busi- 
ness, and  with  which'  and  the  contents  of  it 
the  defendant  was  not  shown  to  have  had 
any  connection  in  any  way,  the  uncontrovert- 
ed  evidence  in  the  case  showing  the  absence 
of  any  such  connection.  There  was  no  evi- 
dence connecting  the  defendant  with  the 
placing  or  keeping  of  the  beer  found  In  that 
place.  The  mere  fact  of  its  being  kept  there 
could  have  no  legitimate  tendency  to  prove 
anything  for  or  against  the  defendant 

Reversed  and  remanded. 


GRIDER  v.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  8,  1014.) 

Intoxicating  Liquobs  (|  233*)— Pbosectttton 

— Evidence — Admissibility. 

In  a  prosecution  for  a  violation  of  the  pro- 
hibition law,  the  admission  of  evidence  of  the 
finding  of  beer  in  a  building  with  which  defend- 
ant was  not  shown  to  have  had  any  connection, 
and  the  refusal  of  an  instruction  that  if  defend- 
ant had  no  connection  with  the  building,  the 
evidence  could  not  be  considered,  is  improper. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  H  293-297,  298%;  Dec. 
Dig.  |  28S.*] 
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Appeal  from  Circuit  Court,  Covington 
County;  A.  H.  Alston,  Judge. 

John  D.  Grlder  was  convicted  of  a  viola- 
tion of  the  prohibition  law,  and  he  appeals. 
Reversed  and  remanded. 

Baldwin  ft  Murphy,  of  Andalnsla,  for  ap- 
pellant R.  C  Brickell,  Atty.  Gen.,  and  W. 
L.  Martin,  Asst.  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  court  was  In  error  in 
admitting  evidence  of  beer  having  been  found 
in  a  building  with  which  the  defendant  was 
not  shown  to  have  had  any  connection,  and 
In  refusing  to  Instruct  the  jury  at  the  written 
request  of  the  defendant  that  It  could  not 
consider  this  testimony  if  they  believed  the 
defendant  had  no  connection  with  the  said 
building  in  which  the  beer  was  found.  See 
the  case  of  Will  Cravey  v.  State,  64  South. 
766,  decided  by  this  court  at  the  present  term. 

For  the  errors  pointed  out,  the  Judgment  of 
the  lower  court  must  be  reversed. 

Reversed  and  remanded. 


No.  20,314. 

STATE  t.  CONTINENTAL  CASUALTY  CO. 
(Supreme  Court  of  Louisiana.   Feb.  16,  1914. 
Rehearing  Denied  March  16,  1914.) 

(Syllabus  by  the  Court.) 

X.  Insurance  (i  7*) — License  Tax. 

Act  No.  50  of  1902  provides  certain  condi- 
tion* "to  form  insurance  companies  *  *  • 
Cor  any  of  the  following  purposes,"  and  then 
goes  on  to  enumerate  the  various  kinds,  of  in- 
surance that  belong  to  the  11  groups  designated 
by  the  act.  In  the  fifth  group  is  included  in- 
surance "against  sickness,  bodily  injury  or  death 
by  accident,"  and  therefore  any  company  carry- 
ing on  the  business  of  insuring  against  all  of 
these  contingencies  is  carrying  on  but  a  single 
business,  and  need  pay  but  a  single  license  tax. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  6;  Dec.  Dig.  f  7.*] 

2.  Insurance  (|  7*)— License  Tax. 

That  clause  in  section  9  of  Act  No.  171  of 
1898  providing  that  "any  other  insurance  not 
otherwise  provided  for"  in  that  act  shall  be  sub- 
ject to  a  tax  can  have  no  application  to  the  in- 
surance "against  sickness,  bodily  injury,  or 
death  by  accident,"  because  such  insurance  is 
otherwise  provided  for  by  Act  No.  50  of  1902. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  6  ;  Dec  Dig.  |  7*} 

3.  License  Tax— Insurance. 

The  decision  in  the  case  of  the  State  v. 
Maryland  Casualty  Co.,  133  La.  146,  62  South. 
606,  Is  not  decisive  of  the  present  case,  and  is 
not  authority  for  subjecting  defendant  to  two 
licenses,  because  La  the  cited  case  the  defendant 
admitted  that  it  owed  two  license  taxes,  and 
therefore  judgment  was  naturally  rendered 
against  it  for  both  of  them. 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  the  State  against  the  Continen- 
tal Casualty  Company,  for  an  additional  11- 

•For  other 


cense.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  dismissed. 

Gustave  Lemle,  of  New  Orleans  <Manton 
Maverick  and  M.  P.  Cornelius,  both  of  Chi- 
cago, TIL,  of  counsel),  for  appellant  W.  W. 
Westerfield,  of  New  Orleans,  for  appellee. 

BREAUX,  C.  J.  The  state  claims  of  the 
defendant  an  additional  license  for  the  years 
1910,  191L  and  1912. 

.  The  defendant,  in  answer  to  the  rule  taken 
by  the  state,  admitted:  That  it  conducted 
an  Insurance  business  during  the  years  be- 
fore named,  and  averred  that  it  paid  the 
taxes  due  for  those  years.  That  the  state 
never  claimed  other  taxes  before  obtaining 
a  rule  calling  upon  It  to  show  cause  why  the 
taxes  should  not  be  paid.  That  the  taxes 
which  the  state  is  seeking  to  collect  were  not 
considered  as  belonging  to  separate  groups, 
but  to  one  group  or  classification.  That  the 
insurance  department  committed  to  health 
and  accident  Insurance  is  one  class. 

That  the  National  Insurance  Company  of 
Detroit  at  a  time  when  It  had  only  $100,000 
capital  was  permitted  to  do  business  in  the 
state.  That  accident  policies  and  health 
policies  were  Jointly  written  In  their  policies, 
and  other  averments  to  the  same  effect. 

The  agreed  statement  of  facts  for  the  pur- 
pose of  the  trial  Is  not  lengthy,  therefore  in- 
serted here;  that  is,  all  needful  of  this 
agreement  relating  to  facts  Is  inserted  here. 

It  Is  admitted  that  defendant  company 
paid  the  taxes  for  the  year  1913,  and  that 
plaintiff  has  no  claim  for  that  year.  It  is 
further  admitted  that  defendant  was  charter- 
ed to  Insure  persons  against  sickness  or 
bodily  injury  or  death  from  accident,  and 
that  the  insurance  department  of  the  state 
of  Louisiana  admitted  the  National  Insur- 
ance Company  of  Detroit,  Mich.,  a  company 
chartered  for  the  same  purpose  that  the  de- 
fendant company  Is  chartered  for,  to  do 
business  in  this  state  when  It  had  only  $100,- 
000  capital.  It  is  further  admitted  that  the 
defendant  paid  Its  license  tax  for  the  years 
1910,  1911,  and  1912,  and  that  no  demand 
was  made  upon  It  for  the  payment  of  an  ad- 
ditional license  tax  under  section  9  of  the 
License  Law,  and  that  it  paid  a  license  tax 
on  the  entire  premium  collected  by  it  in 
Louisiana  under  section  8  of  the  act  of  1898, 
as  amended.  It  is  admitted  that  life  insur- 
ance companies  transacting  business  In  this 
state  issue  policies  which  contain  provi- 
sions for  annuities  or  annual  payments 
of  beneficiaries  upon  the  death  of  the 
assured,  and  pay  one  license  under  section  8 
of  Act  No.  171  of  1898,  as  amended,  upon 
total  premiums  collected  in  the  state,  and 
that  the  first  demand  made  upon  defendant 
for  this  additional  license  for  1910,  1911,  and 
1912  was  on  or  about  July  1,  1913. 

Judgment  was  rendered  against  defendant 
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condemning  it  to  pay  additional  license  as 
claimed. 

The  defendant  appealed. 

[1]  The  business  which  the  defendant  con- 
ducts is  noted  above,  and  the  question  is 
whether  we  shall  separate  health  insurance 
and  hold  the  defendant  liable  therefor,  al- 
though health  insurance  is  not  thus  separat- 
ed under  the  terms  of  the  law. 

The  section  8  above  noted  relates  to  life 
and  accident  insurance  companies  doing  a 
life  insurance  business  of  any  kind  in  this 
state,  and  directs  that  a  separate  and  dis- 
tinct license  shall  be  paid  on  the  annual 
amount  of  business.  The  business  of  health 
insurance  is  not  eo  nomine  mentioned  in  the 
act,  nor  is  it  mentioned  in  classification  5  of 
Act  No.  105  of  1898,  according  to  which  a  li- 
cense is  due  from  companies  insuring  against 
bodily  injury  or  death  by  accident  It  is 
therefore  seen  that  health  Insurance  is  not 
included.  Rut  the  Act  No.  50  of  1902,  in  its 
fifth  section,  mentioned  sickness  and  acci- 
dent in  one  group  subject  to  a  license  tax; 
to  quote  from  the  classification : 

"Insure  against  sickness,  bodily  injury  or 
death  by  accident." 

This  completely  covers  the  business  con- 
ducted by  the  defendant  It  is  placed  all  In 
one  group. 

[2]  Rut  it  is  contended  by  plaintiff  that  it 
is  authorized  to  collect  this'  tax  under  the 
clause  of  section  9  of  1898,  which  reads  "any 
other  insurance  not  provided  for,"  subject  to 
a  tax. 

In  the  face  of  the  Act  No.  50  of  1902,  con- 
taining the  clause  above  mentioned,  no  such 
effect  as  that  for  which  the  plaintiff  con- 
tends can  be  given  to  the  words  "not  other- 
wise provided  for."   Section  9  of  act  of  1898. 

It  is  not  reasonably  possible  to  take  from 
the  Act  No.  50  of  1902  the  definition  it  con- 
tains and  group  it  with  section  9  of  Act  No. 
171  of  1898,  so  as  to  embrace  within  its  pro- 
visions the  business  conducted  by  the  defend- 
ant We  are  dealing  with  the  words  we 
have  before  quoted  as  applying  directly  to 
the  business  herein  named. 

We  cannot  agree  with  the  view  which 
would  add  to  those  words  the  clause  for 
which  plaintiff  contends,  as  we  before  men- 
tioned. 

In  order  to  closely  follow  sections  8  and 
9  of  the  Act  No.  171  of  1898,  excerpts  from 
these  sections  are  inserted  here:  9 

Section  8: 

"That  each  and  every  life  and  accident  in- 
surance company  (society),  association,  corpo- 
ration or  other  organization  •  *  *  shall  pay 
a  •  •  •  license." 

This  evidently  does  not  include  health  in- 
surance. It  may  be  that  the  Legislature  at 
that  time  knew  very  little  or  nothing  about 
health  insurance  companies,  and  therefore 
did.  not  refer  to  them  at  all.  As  they  were 
not  referred  to  in  any  way,  it  is  not  possible 
to  construe  this  section  so  as  to  include  the 


business  of  the  company  not  named,  in  any 
way,  and  not  referred  to  in  the  least  Nor 
is  it  named  in  the  list  of  companies  contain- 
ed in  the  act  of  1898. 

The  next  section  (section  9)  contains  the 
provision  that: 

"Each  and  every  fire,  marine  and  river  in- 
surance, guarantee,  surety,  or  indemnity  com- 
pany, society  association,  corporation  or  other 
organization  or  firm,  or  individual  doing  and 
conducting  a  fire,  marine  or  river  insurance, 
guarantee,  surety  or  indemnity  business  of  any 
kind,  •  *  •  or  any  other  insurance  business 
not  otherwise  provided  for." 

Rut  under  present  laws,  the  business  con- 
ducted by  the  defendant  company  is  other- 
wise provided  for,  and,  being  otherwise  pro- 
vided for,  we  are  constrained  to  decline  list- 
ing it  with  the  companies  referred  to  in  sec- 
tion 9.  We  only  find  a  location  for  it  in  the 
Act  No.  50  of  1902.  If  It  is  not  to  be  con- 
sidered as  falling  within  the  grasp  of  that 
act  then  it  is  not  to  be  taxed  at  all.  But  it 
does  come  within  the  provisions  of  the  act 
Just  cited,  and,  under  its  provisions,  it  owes 
an  annual  license. 

•  It  may  well  be  said  that  the  laws  have 
not  been  as  clearly  enacted  as  they  might 
have  been.  Construed  with  the  decision  ren- 
dered, it  is  not  possible  to  include  as  sub- 
ject to  taxation  all  the  different  businesses 
enumerated.  Classifications  have  heretofore 
been  carefully  examined,  and  the  court  de- 
cided "that  the  first  intent  was  to  levy  a 
single  license  tax  on  every  company  repre- 
sented and  doing  business  In  the  state,"  quot- 
ing in  that  connection  the  first  section  of 
the  act  of  1898 : 

"That  the  tax  collector  shall  demand  from 
each  company  applying  for  license  a  certificate 
from  the  secretary  of  state  certifying  to  the 
amount  of  business  transacted  daring  the  pre- 
ceding year  by  snch  company  as  shown  by  the 
sworn  statement  on  file  in  his  office,  and  the 
license  of  each  company  shall  be  baaed  upon 
such  certificate." 

And  that: 

"Taking  sections  seven,  eight  and  nine  to- 
gether, there  is  no  warrant  for  the  issuing  of 
more  than  one  license  to  each  company." 

Plaintiff's  contention  rests  on  the  propo- 
sition that  the  relator  Is  conducting  other 
business  of  insurance. 

Relator's  business  includes  all  the  pur- 
poses for  which  it  was  organized,  and  the 
fallacy  in  the  argument  of  plaintiff  consists 
in  the  assumption  that  each  purpose  con- 
stitutes a  separate  insurance  business.  It 
might  as  well  be  argued  that  each  depart- 
ment of  a  business  concern  constitutes  a 
separate  business.  This  would  have  the  ef- 
fect of  multiplying  to  a  great  extreme  busi- 
ness subject  to  taxation,  although  grouped 
as  one,  and  intended  evidently  to  be  Includ- 
ed as  one  in  assessing  licenses. 

There  seems  to  have  been  a  purpose  in 
adopting  the  separate  sections,  8  and  9,  and 
in  stating  the  different  provisions  to  which 
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they  are  intended  to  apply;  one  Indicating 
(that  Is,  section  8)  the  Insurance  of  life 
against  accident  and  the  other  ills  to  which 
men  are  exposed ;  the  other  relating  to  prop- 
erty, such  as  lire,  marine,  and  river  insur- 
ance. 

From  that  point  of  view,  it  is  not  possible 
to  hold  that  section  9  and  the  added  clause 
herein,  "or  any  other  kind,"  can  be  grafted 
on  that  section;  for  that  section  refers  to 
the  insurance  of  property,  and  not  at  all  to 
human  business. 

But  we  return  to  Act  No.  50  of  1002  as  ab- 
solutely controlling. 

[3]  The  decision  in  State  v.  Maryland  Cas- 
ualty Co.,  62  South.  606,  has  been  cited  as 
expressive  of  a  contrary  rule  of  interpreta- 
tion. We  will  not  follow  the  text  of  that  de- 
cision closely,  as  we  do  not  conceive  that  it 
is  at  all  necessary.  It  contains  a  careful 
review  of  the  law,  but  cannot  be  held  as 
controlling,  for  the  reason  that  It  does  not 
pass  directly  in  all  respects  upon  the  ques- 
tion presented  here.  The  following  explains : 

"It  follows,  therefore,  that,  if  an  insurance 
company  does  business  under  sections  eight  and 
nine,  it  will  be  liable  for  two  separate  licenses ; 
and  defendant  in  this  case  admits  owing  the 
state  for  two  licenses." 

The  court  In  that  case  sustained  this  ad- 
mission, and  held  that  the  defendant  owed 
licenses  which  he  admitted  were  due  by  him. 

By  reason  of  the  law  and  the  evidence  be- 
ing In  favor  of  defendant  and  against  plain- 
tiff, it  is  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  is  avoided,  an- 
nulled, and  reversed,  plaintiff's  demand  re- 
jected and  its  action  dismissed. 

PBOVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part 


(134  La.) 

No.  20,487. 
STATE  v.  "WHITBECK. 
In  re  MABBY,  Diat  Atty. 
(Supreme  Court  of  Louisiana.  March  2,  1914.) 

(Syllabus  by  the  Court.) 
Criminal  Law  (§{  947.  977*)— New  Tai al- 
right to  Grant— Dutt  to  Impose  Sen- 
tence. 

Though  the  trial  judge  should  be  of  opinion 
that  the  accused  in  a  criminal  case  has  been, 
convicted  upon  insufficient  evidence,  he  has  no 
authority,  of  his  own  motion,  to  grant  a  new 
trial,  and,  unless  the  accused  makes  application 
therefor,  should  proceed  to  impose  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  2133,  2482,  2483,  2488, 
2489,  2492,  2499,  2502;  Dec  Dig.  8§  947,  977.*) 

J.  J.  Whltbeck  was  convicted  of  selling  in- 
toxicating liquors  without  a  license,  and  W. 
A.  Mabry,  District  Attorney,  applies  for  writ 
of  mandamus  commanding  the  Judge  of  the 
District  Court  to  impose  sentence.  Alterna- 
tive writ  made  peremptory,  and  sentence  or- 


dered to  be  imposed,  unless  new  trial  be  ap- 
plied for  and  granted. 

W.  A.  Mabry,  Dist  Atty.,  of  Shreveport, 
for  relator.  John  B,  Land,  of  Shreveport,  in 
pro.  per. 

MONROE,  J.  The  relator  (the  district  at- 
torney for  the  parish  of  Caddo)  applies  to 
this  court  for  a  writ  of  mandamus  command- 
ing the  judge  of  the  district  court  to  impose 
sentence  upon  the  defendant  in  the  above- 
entitled  case,  upon  a  conviction  for  selling 
intoxicating  liquors  in  said  parish  without 
a  license,  in  violation  of  section  910  of  the 
Revised  Statutes. 

According  to  the  petition  and  return,  de- 
fendant was  prosecuted  for  the  offense  men- 
tioned, and,  after  trial,  was  convicted.  Upon 
his  motion,  however,  a  new  trial  was  grant- 
ed, and  thereafter  he  was  convicted  a  sec- 
ond time,  and  remanded.  A  few  days  later 
he  was  called  up  for  sentence,  whereupon, 
to  quote  from  the  return  of  the  respondent 
judge: 

"His  attorney  objected  to  sentence  being  Im- 
posed by  the  court,  on  the  ground  that  the  state 
had  failed  to  file  in  evidence  the  ordinance  of  the 
police  jury  of  Caddo  parish  prohibiting  the  sale 
of  intoxicating  liquors  in  said  parish.  When 
the  defendant  was  tried  and  convicted,  relator 
did  not  prove  by  any  witness  that  defendant  had 
not  obtained  a  license  from  the  city  of  Shreve- 
port or  the  parish  of  Caddo  to  sell  intoxicating 
liquors ;  nor  did  he  prove  that  the  parish  of  Cad- 
do was  prohibition  territory,  nor  did  he  offer  in 
evidence  any  ordinance  of  the  police  jury  to  es- 
tablish such  fact;  the  only  proof  offered  by 
the  state  being  that  defendant  sold  a  half-pint 
bottle  of  whisky  to  a  negro,  in  the  place  of 
business  of  his  brother,  E.  J.  Whitbeck,  on  Tex- 
as avenue.  Shreveport,  Caddo  parish,  as  alleged 
in  the  bill  of  particulars." 

The  objection  to  the  imposition  of  the  sen- 
tence was  sustained,  for  the  reasons  thus  as- 
signed, and  thereupon  the  district  attorney 
filed  a  motion  for  a  new  trial  of  the  case, 
on  the  ground  that  "the  verdict  was  con- 
trary to  the  law  and  the  evidence,"  and  the 
new  trial  was  ordered.  At  the  next  session 
of  the  court,  a  motion  was  filed,  and  grant- 
ed, setting  aside  the  previous  order  grant- 
ing the  new  trial,  which  action  is  explained 
by  the  judge  as  follows: 

"Respondent  granted  the  state  a  new  trial,  but 
afterward  vacated  the  order,  for  the  reason  that 
defendant  had  been  convicted,  and  had  not  ask- 
ed for  a  new  trial,  himself;  he  had  been  placed 
in  jeopardy,  and  his  constitutional  right  to  plead 
former  jeopardy  could  not  be  taken  from  him, 
except  under  his  own  motion.  Const  1898,  art. 
9.  Defendant  reserved  a  bill  of  exception  to 
the  granting  of  a  new  trial  to  the  state,  in  order 
to  preserve  his  right  to  urge  a  plea  of  former 
jeopardy,  and,  obviously,  for  the  same  reason, 
did  not  apply  for  a  new  trial.  Your  respond- 
ent, of  his  own  motion,  had  no  authority  to 
gra.nt  a  new  trial.    Marr's  Cr.  Jur.  of  La.  p. 

Upon  the  setting  aside  of  the  order  grant- 
ing the  new  trial  (on  the  application  of  the 
state),  the  district  attorney  made,  to  this 
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court,  the  application  which  we  are  now  con- 
sidering. 

The  learned  respondent  says,  In  his  return: 

'The  real  matter  at  issue  between  relator  and 
respondent  is  that  relator  contends  that  It  waa 
respondent's  legal  duty  to  take  judicial  cogni- 
sance of  the  police  jury  ordinance  withholding 
licenses  for  retailing  intoxicating  liquors  in 
Caddo  parish,  and,  for  this  reason,  it  was  only 
necessary  for  the  state  to  prove  the  sale  of  whis- 
ky by  defendant" 

Let  it  be  conceded  that  the  district  attor- 
ney was  in  error  in  expecting  a  state  court 
to  take  judicial  notice  of  an  ordinance  of 
the  police  jury,  and  that  the  accused  was 
convicted  upon  insufficient  evidence,  never- 
theless, since  the  learned  respondent  judge 
is  of  that  opinion,  it  is  evident  that  the 
remedy  is  ample,  and  is  within  the  control  of 
the  accused,  himself,  since  he  has  only  to 
apply  for  a  new  trial  in  order  to  obtain  it. 
On  the  other  hand,  it  -cannot  be  expected 
that  the  ends  of  justice  should  be  defeated 
merely  because  there  has  been  an  improper 
conviction ;  and  yet  that  would  appear  to  be 
the  result,  if,  instead  of  applying  for  a  new 
trial,  the  accused,  in  this  case,  should  remain 
silent  and  the  judge,  believing  the  conviction 
to  have  been  illegal,  and  also  believing  him- 
self to  be  without  authority  to  set  it  aside, 
save  upon  the  application  of  the  defendant, 
declines  either  to  impose  sentence  or  to  grant 
a  new  trial.  Our  learned  brother  also  says, 
in  his  return: 

"If  the  defendant  can  secure  a  pardon,  after 
conviction,  and  before  sentence,  then,  why  is  it 
necessary  that  he  should  be  sentenced,  when  the 
trial  judge,  the  district  attorney,  and  the  de- 
fendant, all  agree  that  his  conviction  was  ille- 
gal ;  the  verdict  being  contrary  to  law  and  the 
evidence." 

The  answer,  as  it  appears  to  us,  is  that  the 
trial  judge  is  not  called  upon,  in  the  regular 
discharge  of  his  functions,  to  anticipate  the 
action  of  the  Pardoning  Board  or  the  Gov- 
ernor ;  the  more  particularly  as,  in  this  in- 
stance, all  the  remedy  that  Is  needed  is  with- 
in his  control  and  that  of  defendant  Article 
9  of  the  Constitution  reads,  in  part: 

"Nor  shall  any  person  be  twice  put  in  jeopardy 
of  life  or  liberty  for  the  same  offense,  except 
on  his  own  application  for  a  new  trial,  or  where 
there  is  a  mistrial,  or  a  motion  in  arrest  of 
judgment  is  sustained." 

In  State  v.  Williams,  88  La.  Ann.  961, 
where  the  trial  judge  had,  ex  proprio  motu, 
set  aside  a  verdict  of  conviction,  on  the 
grounds  that  the  evidence  did  not,  in  his 
opinion,  justify  it,  and  that  it  would  be  un- 
lawful for  him  to  sentence  the  accused  for 
such  a  felony,  when  he  was  not  guilty  of  it, 
this  court  said: 

"While  we  are  not  prepared  to  say,  at  this 
time,  that  if  the  new  trial  were  sustained,  the 
verdict  first  rendered  would  operate  as  a  bar  to 
a  second  trial,  on  same  information,  it  might  be 
a  serious  question." 


And  the  provision  of  article  5  of  the  Con- 
stitution of  1879,  similar  to  that  above  quot- 
ed from  the  present  Constitution,  is  com- 
mented upon,  aa  having  been  incorporated  in 
that  instrument  with  a  view  of  settling  a 
long-standing  dispute  upon  the  question  of 
the  proper  interpretation  of  the  term  "twice 
in  jeopardy";  the  conclusion  reached  being 
that  the  judge  was  without  authority  to 
grant  the  new  trial,  of  his  own  motion,  and 
that  there  would  have  been  ample  time  for 
him  to  have  considered  measures  for  the  re- 
lief of  the  accused  when  they  were  applied 
for  by  him.  In  the  case  cited  it  appears  that 
the  accused  had  not  been  represented  by 
counsel,  and  the  court  suggested  that  It  was 
the  duty  of  the  judge  to  appoint  counsel  to 
represent  him.  In  the  instant  case,  the  ac- 
cused appears  to  have  been  represented  by 
counsel,  and  was  therefore  less  in  need  of  the 
aid  of  the  court 

We  therefore  conclude  that  the  alternative 
writ  of  mandamus  herein  issued  should  be 
made  peremptory  •  and  that  the  respondent 
judge  should  proceed  to  impose  sentence  up- 
on the  defendant,  J.  J.  Whitbeck,  agreeably 
to  his  conviction  and  according  to  law,  un- 
less said  defendant  should,  within  such  rea- 
sonable delay  as  may  be  given,  apply  for 
and  be  granted  a  new  trial  And  it  is  so 
ordered. 

PROVOSTY,  J.,  being  absent  on  account 
of  illness,  took  no  part 


(134  La.) 

(No.  19,825.) 
KEMPER  v.  ALBERT  HANSON  LUMBER 
CO.,  Ltd. 

(Supreme  Court  of  Louisiana.   March  2,  1914.) 

(Syllabus  by  tht>  Court.) 

Pbattds,  Statute  or  (|  118*)— Sale  or 
Standing  Timbeb— Contract  bt  Corre- 
spondence. 

Under  Act  No.  188  of  1904,  a  sale  or  agree- 
ment to  sell  standing  timber  must  be  in  writing 
as  in  case  of  sales  of  real  estate.  Held,  that 
the  correspondence  between  the  parties  did  not 
evidence  a  sale  or  a  promise  of  sale. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §§  199,  282-265  ;  Dec.  Dig.  f 
118.*] 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary;  Thomas  M. 
Milling,  Judge. 

Action  by  Charles  Delaware  Kemper 
against  the  Albert  Hanson  Lumber  Compa- 
j  ny,  Limited.  From  judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

Foster,  Milling,  Brian  ft  SaaL  of  New  Or- 
leans, for  appellant  Charles  A.  O'NieU,  of 
Franklin,  for  appellee. 

LAND,  J.  Plaintiff  sued  to  enforce  an 
alleged  sale  of  cypress  timber,  amounting  to 
8,719,761  feet  at  $6.50  per  M,  board  meas- 
ure, making  a  total  of  $24,178.44. 
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Defendant  excepted  that  the  petition  dis- 
closed no  cause  of  right  of  action.  This  ex- 
ception was  sustained,  and  the  suit  was  dis- 
missed. The  plaintiff  has  appealed. 

Act  No.  188  of  1904  declares  that  standing 
timber  shall  remain  an  immovable  when  sep- 
arated in  ownership,  and  shall  be  subject  to 
all  the  laws  of  the  state  relating  to  immov- 
ables. Hence  an  agreement  to  sell  standing 
timber  must  be  in  writing.  Civil  Code,  arts. 
2439,  2440,  2462.  Plaintiffs  counsel  concede 
that  a  sale  of  standing  timber  cannot  be 
proven  by  parol  evidence,  but  contend  that 
certain  letters  annexed  to  and  made  part  of 
the  petition  furnish  sufficient  written  evi- 
dence to  prove  the  alleged  sale. 

These  letters  furnish  no  evidence  of  the  al- 
leged original  agreement  to  sell  and  to  buy 
the  cypress  timber.  The  first  letter  of  date 
August  6,  1912,  was  written  by  J.  P.  Kemp- 
er, a  surveyor,  to  T.  C.  Lawless,  who  was 
vice  president  of  defendant  company. 

The  first  paragraph  refers  to  a  letter  from 

C.  D.  Kemper  to  J.  P.  Kemper,  which  was 
not  annexed  to  the  petition,  relative  to  a 
"deal"  between  C.  D.  Kemper  and  T.  C.  Law- 
less, for  the  sale  and  purchase  of  cypress  and 
tapelo  on  the  Arlington  tract  at  $6.50  and  $1 
per  M,  respectively.  The  writer  then  pro- 
ceeds to  state  that  he  understood  from  O. 

D.  Kemper  that  a  joint  estimate  of  the  tim- 
ber was  to  be  made  by  himself  representing 
C.  D.  Kemper  and  Wm.  Gardner  represent- 
ing T.  C.  Lawless,  and  suggests  that  the  spe- 
cifications of  the  estimate  be  written  up,  so 
that  there  would  be  no  misunderstanding. 

The  next  day  T.  C.  Lawless  replied  as  fol- 
lows: 

"Answering  your  letter  of  the  6th,  will  say 
that  the  agreement  I  made  with  Mr.  C.  D.  Kem- 
per, in  regard  to  measuring  the  Arlington  tim- 
•  ber  is  as  follows:  *  *  *  Mr.  Gardner  will  be 
ready  next  Wednesday  to  do  this  work." 

The  next  letter  of  date  September  5,  1912, 
from  C.  D.  Kemper  to  T.  C.  Lawless,  reads  as 
follows : 

"Referring  to  the  cypress  and  tupelo  gum  on 
the  Baker  property,  which  I  sold  you,  and 
which  was  to  be  estimated  jointly  by  your  Mr. 
Gardner  and  Mr.  J.  P.  Kemper  under  specifica- 
tions as  outlined  in  your  letter  of  August  7th, 
to  Mr.  J.  P.  Kemper  of  New  Orleans,  beg  to 
say  that  I  now  have  report  of  Mr.  Kemper  of 
the  total  number  of  feet  found,  and  am  ready 
to  sign  the  act  of  sale,  and  make  delivery  upon 
this  basis.  Please  advise  me  when  you  will  be 
ready  to  complete  this  deal." 

T.  C.  Lawless,  on  September  10,  1912,  re- 
plied as  follows: 

"Your  price  of  $6.60  per  M  ft  for  your  timber 
on  Arlington  plantation  I  think  is  all  right,  but 
do  not  know  if  the  estimate  will  be  the  same, 
and  I  reserve  the  right  to  accept  it  or  reject  it 
if  I  do  not  think  it  is  correct.  If  you  have  the 
time  would  like  for  you  to  come  down  and  bring 
what  you  have  with  you  and  I  will  go  over  it 
and  will  decide  what  I  will  do." 

These  letters  show  that  there  was  an 
agreement  that  the  timber  should  be  meas- 


ured by  two  surveyors,  one  representing  each 
party,  but  they  do  not  show  that  Lawless 
bound  himself  to  accept  their  measurements 
and  calculations  as  final  and  conclusive.  On 
the  contrary  in  his  letter  of  September  10, 
1912,  Lawless  reserved  the  right  to  accept  or 
to  reject  the  estimate  of  the  surveyors  if 
he  did  not  think  it  was  correct. 

After  considering  the  letters,  the  learned 
judge  below  said: 

"The  plaintiff  concludes  that  because  Mr.  Law- 
less did  not  reply  to  his  letters  and  deny  having 
bought  the  property,  he  consented,  but  such  is 
not  the  case.  A  written  agreement  such  as  the 
law  requires  for  the  sale  of  immovables  cannot 
be  implied.  It  must  actually  exist  and  be  vis- 
ible to  the  eye. 

"The  court  is  satisfied  from  the  perusal  of 
these  letters  that  Mr.  Lawless  never  intended  to 
purchase  any  timber  until  after  the  estimate  had 
been  made  and  after  he  had  examined  it  and 
found  it  satisfactory.  Certainly  he  had  never 
agreed  in  writing  to  purchase  a  given  thing  at 
a  given  price  or  given  terms." 

There  were  verbal  negotiations  between 
the  parties  as  to  the  sale  of  the  cypress  and 
gum  timber  on  certain  tracts  of  swamp  land. 
The  only  written  evidence  before  us,  which 
is  binding  on  the  defendant,  is  contained  in 
the  two  letters  of  Lawless.  The  first  letter 
was  in  reply  to  one  from  Surveyor  Kemper, 
and  the  solitary  admission  contained  in  it 
refers  to  an  agreement  in  regard  to  the  meas- 
urement of  the  timber. 

The  second  letter  was  written  to  the  plain- 
tiff, the  opening  clause  reading,  "Your  price 
of  $6.50  per  M  ft  for  your  timber  on  Arling- 
ton plantation,  I  think  is  all  right,"  pre- 
cludes the  supposition  of  a  previous  bind- 
ing agreement  as  to  the  price  of  the  cypress 
timber.  It  is  to  be  noted  that  this  letter  does 
not  refer  to  the  gum  timber,  and  that  plain- 
tiff's petition  contains  no  reference  to  such 
timber,  although  his  letter  to  Lawless  states 
that  the  deal  Included  both  cypress  and  gum. 

It  is  evident  that  the  plaintiff  eliminated 
the  gum  timber  from  his  demand,  because  it 
was  not  referred  to  in  Lawless'  letter  to  him. 

The  second  letter,  taken  as  a  whole,  does 
not  bind  Lawless  either  as  to  the  price,  or  the 
measurement,  but  leaves  both  subject  to  fu- 
ture adjustment 

It  seems  to  us  that  the  correspondence  as 
a  whole  suggests  merely  negotiations  for  the 
sale  of  a  large  body  of  cypress  and  gum  tim- 
ber. Plaintiff  offered  this  timber  on  certain 
terms.  The  parties  agreed  to  have  the  tim- 
ber measured  and  estimated.  A  sale  can- 
not be  predicated  on  such  a  preliminary 
agreement   The  judge  a  quo  says : 

"Mr.  Lawless  simply  states  the  agreement  be 
had  with  reference  to  measuring  the  timber.  In 
this  it  seems  to  the  court  he  was  but  following 
a  custom  common  to  timber  men  of  this  country 
—to  have  the  timber  estimated  and  then  decide 
whether  or  not  to  buy. 

"Often  the  number  of  trees  on  a  tract  of  land* 
its  accessibility  to  pull  boats,  the  size  cf  the 
trees,  and  their  length  are  of  more  importance 
than  the  quantity  of  the  wood." 
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Lawless  was  the  vice  president  of  one  of 
the  largest  lumber  companies  In  this  state, 
yet  he  carried  on  the  negotiations  In  his  own 
name,  with  the  evident  intention  of  buying 
for  his  company  if  a  satisfactory  agreement 
could  be  reached.  The  correspondence  does 
not  show  that  a  sale  was  consummated. 

Judgment  affirmed. 

PROVOSTY,  J.,  being  absent  on  account  of 
illness,  took  no  part 


No.  19,627. 
GOODWYN  v.  CITY  OF  SHREVEPORT. 
(Supreme  Court  of  Louisiana.    Jan.  19,  1914.) 

(Byllabut  by  Editorial  Btaf.) 

1.  Municipal  Corporations  (|  768*)  —  De- 
fects in  Streets  —  Inequality  in  Side- 
walk. 

In  a  city  requiring  property  owners  to  pro- 
vide a  sidewalk  in  front  of  their  premises  at 
their  sole  expense,  a  difference  in  level  ranging 
from  2  to  2%  inches,  but  which,  by  the  ac- 
cumulation of  dirt  on  the  lower  sidewalk,  had 
been  reduced  to  an  average  of  1%  inches,  and 
where  the  higher  sidewalk  did  not  end  abruptly, 
but  began  1%  inches  from  the  dividing  line, 
and  sloped  at  an  angle  of  46  degrees  toward 
the  lower  sidewalk,  was  not  such  an  inequality 
as  to  make  the  city  guilty  of  negligence,  and 
liable  to  one  Injured  by  stumbling  over  it  in 
daylight. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1622,  1624,  1625; 
Dec.  Dig.  f  768.*] 

2.  Municipal  Corporations  (|  768*)— Defect 
in  Street— Duty  in  General. 

The  duty  of  municipal  corporations  is  to 
see  that  their  sidewalks  are  in  reasonably  safe 
condition  for  persons  exercising  ordinary  care 
and  prudence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1612-1615;  Dec 
Dig.  |  768  •] 

Monroe,  J.,  dissenting. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  B.  W.  Sutherlin,  Judge. 

Action  by  Mattie  A  Goodwyn  against  the 
City  of  Shreveport.  Judgment  for  plaintiff, 
and  defendant  appeals.  Judgment  set  aside, 
and  suit  dismissed. 

J.  M.  Foster,  City  Atty.,  of  Shreveport  (G. 
W.  Jack,  of  Shreveport,  of  counsel),  for  ap- 
pellant Edward  P.  Mills,  of  Shreveport,  for 
appellee. 

PROVOSTY,  J.  As  plaintiff  was  walking 
upon  the  sidewalk  of  one  of  the  residence 
streets  of  the  city  of  Shreveport  in  broad  day- 
light her  foot  struck  against  an  inequality 
in  the  sidewalk,  and  she  stumbled  and  fell, 
and  was  seriously  hurt ;  and  she  brings  this 
suit  in  damages  against  the  city,  alleging 
that  in  allowing  this  inequality  to  remain 
In  this  sidewalk,  the  city  was  guilty  of  negli- 
gence. Plaintiff  is  a  trained  nurse,  85  years 
old,  and  wears  glasses. 

[1]  The  Inequality  resulted  from  one  prop- 
erty owner  having  made  his  sidewalk  slight- 


ly higher  than  that  of  his  neighbor.  This 
higher  sidewalk  was  of  concrete;  the  one  up- 
on which  plaintiff  was  walking  was  of  brick. 
The  difference  in  level  between  the  two 
ranged  from  2  to  2%  inches.  But  dirt  had 
accumulated  on  the  top  of  the  bricks,  so  that 
the  difference  between  the  two  levels  was  so 
reduced  as  to  range  from  1%  inches  to  1% 
and  2  inches,  leaving  an  average  difference 
of,  say,  1%  inches.  The  higher  sidewalk  did 
not  end  abruptly,  but  sloped  at  an  angle  of 
45  degrees  towards  the  lower,  beginning  14 
inches  from  the  dividing  line,  which  further 
mitigated  the  situation,  since  this  slope  was 
less  liable  to  catch  the  foot  of  the  pedestrian 
than  would  have  been  a  perpendicular  ob- 
struction. 

The  street  commissioner  of  the  city  testi- 
fies that  there  are  a  great  many  inequalities 
of  this  kind  In  the  sidewalks  of  the  city  of 
Shreveport  And  the  same  statement  we  dare 
say  could  be  made  with  equal  truth  of  the 
sidewalks  of  most  cities ;  at  least  in  the  resi- 
dence parts.  Time  was  when  the  pedestrian 
was  content  to  trudge  in  the  mud  of  the  un- 
paved  street  Later,  when  streets  came  to  be 
paved,  and  the  dirt  gravitated  more  or  less 
to  the  gutter  in  the  center  of  the  street  he 
found  better  walking  by  keeping  to  the  high- 
er part  of  the  pavement  near  the  property 
line.  In  our  day,  the  property  owner  is 
required  to  provide  a  sidewalk  for  him  to 
walk  on.  All  of  us,  however,  can  remember 
what  not  so  many  years  ago,  these  sidewalks 
were.  The  time  may  come  when  they  will 
be  required  to  be  all  of  concrete  and  of  uni- 
form surface;  but  everyday  observation  in 
walking  the  streets  informs  us  that  that  time 
has  not  yet  arrived. 

We  do  not  think  that  the  existence  of  a 
slight  inequality  like  this  one  Imports  negli- 
gence on  the  part  of  the  city.  While  it  be- 
hooves the  city  authorities  to  take  into  con- 
sideration the  convenience  and  safety  of 
the  pedestrian,  it  behooves  them  also  to  re- 
member that  the  obligation  imposed  upon  the 
property  owner  to  provide  a  sidewalk  for  the 
public  along  his  front  at  his  own  sole  ex- 
pense is  a  more  or  less  invidious,  and  often- 
times a  most  heavy,  tax  upon  him,  and  that 
this  burden  should  not  be  made  unnecessari- 
ly burdensome;  that  it  Is  well  enough  to  be 
exacting  In  that  regard  on  the  business 
streets,  where  the  comparatively  narrow 
frontage  and  great  value  of  the  property 
make  the  burden  lighter,  and  the  constant 
use  of  the  street  by  busy  people  increases 
the  necessity  of  guarding  against  every  pos- 
sible pitfall;  but  that  the  wide  frontage  and 
less  constant  use  of  residence,  streets  call? 
for  the  exercise  of  some  discretion  in  com- 
pelling the  reconstruction  of  sidewalks  for 
correcting  slight  variations  of  level,  or  even 
for  requiring  the  property  owner,  who  in 
most  cases  has  laid  his  sidewalk  from  levels 
furnished  him  by  the  city,  to  take  up  and 
relay  any  part  of  it  for  making  a  gradual 


♦For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  4  Am.  Dig.  Key -No.  Series  a  Rep'r  Indexes 
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slope  to  the  higher  level  of  that  of  his  neigh* 
bor  subsequently  laid.  Perhaps,  If  such  work 
had  to  be  done  at  the  expense  of  the  city, 
and  the  city  were  In  funds  for  the  purpose, 
a  more  stringent  rule  might  be  advisable. 
Until  sidewalks  can  be  made  perfect  the  pe- 
destrian will  have  to  take  care  how  he 
treads. 

That  this  has  been  the  view  taken  by  the 
courts  In  general  appears  from  the  excerpt 
from  the  brief  of  counsel,  given  In  the  mar- 
gin, i 

The  decisions  of  this  court  are  in  line  with 
those  found  in  this  excerpt. 

In  Peetz  v.  Railroad  Co.,  42  La.  Ann.  541, 
7  South.  688,  the  plaintiff  had  stumbled  from 
having  8 truck  her  foot  against  a  piece  of 
plank  2  inches  thick  nailed  across  the  foot- 
way upon  a  bridge,  The  court  rejected  her 
demand,  saying  that : 

"The  duty  of  the  municipal  corporation  Is 
only  to  see  that  its  sidewalks  are  safe  for  per- 
sons exercising  ordinary  care  and  prudence" 

—and  that  by  ordinary  care  the  plaintiff 
would  not  have  stumbled  upon  this  slight 
obstruction. 

In  Burke  v.  TricallL  124  La.  774,  50  South. 
710,  where  the  plaintiff  had  stumbled  upon 
a  drain  across  the  sidewalk,  with  sides  suffi- 
ciently above  the  level  of  the  sidewalk  to 
catch  the  feet  of  pedestrians,  the  court  said : 

"It  is  incumbent  upon  passengers  upon  the 
streets  to  use  ordinary  care,  at  least,  in  guard- 
ing against  the  existence  of  the  danger  of  such 
gutters  and  drains." 

In  the  case  of  Blume  v.  New  Orleans,  104 
La.  345,  29  South.  106,  relied  upon  by  plain- 
tiff, the  accident  occurred  "at  a  place  covered 
by  a  long  shed,  where  there  was  little  or  no 
light,"  and  where  "between  the  properties 
the  rise  was  abrupt,"  and  where  "there  was 
no  incline  at  all,"  and  the  inequality  was 
from  5  to  6  inches.  The  case  is  not  author- 
ity for  the  proposition  that  every  slight  in- 
equality must  be  smoothed  out,  but  only  for 
the  proposition  that  the  city  must  exercise 
reasonable  care  in  providing  against  danger. 

In  Aucoin  v.  New  Orleans,  105  La.  271,  29 
South.  502,  the  plaintiff  was  tripped  by  a 
loose  plank  in  a  sidewalk  composed  of  planks 
which,  to  the  full  knowledge  of  the  city  au- 
thorities, had  long  been  "decayed,  loose,  and 
out  of  place."  The  case  Is  totally  different 
In  its  facts  from  the  present  one. 

So,  In  O'Neill  v.  New  Orleans,  80  La.  Ann. 
220,  31  Am.  Rep.  221,  the  facts  were  entirely 
different  The  plaintiff  there  slipped  upon  a 
flagstone  which,  instead  of  being  in  its  right 
place  spanning  the  gutter,  had  one  of  its 
ends  in  the  gutter.  How  long  it  had  been  In 
that  position,  the  decision  does  not  say,  but 
it  had  never  been  securely  fastened ;  passing 
vehicles  would  knock  It  out  of  its  right  place, 
and,  whenever  this  happened,  the  city  author- 
ities would  content  themselves  with  simply 

1  See  note  nt  end  of  case. 


replacing  it  in  the  same  loose  fashion.  It 
had  been  a  pitfall  to  others  on  the  same  day 
and  on  other  occasions. 

[2]  The  duty  of  municipal  corporations  is 
to  see  that  their  sidewalks  are  in  reasonably 
safe  condition  for  persons  exercising  ordina- 
ry care  and  prudence.  In  the  three  cases 
last  above  mentioned  ordinary  care  and  pru- 
dence would  not  have  saved  the  pedestrian 
from  the  accident,  and  the  street  had  not 
been  made  reasonably  safe.  The  situation  is 
entirely  different  in  the  present  case.  Side- 
walks are  not  as  yet  kept  In  perfect  condi- 
tion, and  such  slight  inequalities  In  them  as 
that  in  the  present  case  are  known  to  exist, 
and  it  is  for  the  pedestrian  to  be  on  the  look- 
out for  them. 

The  judgment  Is  set  aside,  and  the  suit 
dismissed,  at  the  plaintiff's  cost. 

MONROE,  J„  dissents. 

Not*. 

Excerpt  from  Brief  of  Counsel  of  Defendant 

Speaking  of  the  duty  of  municipalities  in  re- 
spect to  tne  maintenance  of  highways,  Abbott 
vol.  3,  par.  1001,  says: 

"It  is  not  that  of  an  insurer;  it  varies  under 
different  conditions  and  circumstances.  It  is 
not  an  absolute  or  an  unvarying  one ;  it  is  sim- 
ply the  duty  to  keep  in  a  reasonably  safe  condi- 
tion for  ordinary  travel  the  public  way  for  the 
use  of  those  having  the  right  and  exercising  the 
privilege  of  travel" 

To  tne  same  effect  we  quote  from  Elliott  on 
Roads  and  Streets,  par.  793: 

"As  we  have  heretofore  said,  and  as  it  seems 
necessary  for  the  sake  of  clearness  to  here  re- 
peat cities  are  not  insurers  of  the  safety  of 
their  streets  and  alleys.  They  are  simply  re- 
quired to  keep  them  in  a  reasonably  safe  con- 
dition for  persons  traveling  in  the  usual  modes 
by  day  and  by  night  and  exercising  ordinary 
care." 

Elliott  on  Roads  and  Streets,  par.  791,  cites 
Belts  v.  City  of  Yonkers,  148  N.  Y.  67,  42  N. 
E.  401,  holding  that  a  city  is  not  liable  to  one 
injured  by  stepping  into  a  depression  of  2% 
inches  in  depth  and  7  inches  by  2%  feet  across 
in  the  center  of  a  sidewalk. 
We  quote  from  the  opinion  in  that  case: 
"Assuming  that  the  defendant's  officers  were 
men  of  reasonable  prudence  and  judgment, 
could  they,  in  the  reasonable  exercise  of  these 
qualities,  have  anticipated  this  accident  or  a 
similar  one  from  the  existence  of  this  depres- 
sion in  the  walk?  They  could  undoubtedly 
have  repaired  it  at  very  little  expense ;  but 
the  omission  to  do  so  does  not  show  or  tend 
to  show  that  they  were  negligent  unless  the 
defect  was  of  such  a  character  that  a  reason- 
ably prudent  man  should  anticipate  some  danger 
to  travelers  on  the  walk  if  not  repaired.  If 
the  existence  of  such  a  defect  is  to  be  deemed 
evidence  of  negligence  on  the  part  of  a  city, 
then  there  is  scarcely  any  street  in  any  city 
that  is  reasonably  safe  within  the  rule,  and 
when  accidents  occur  the  municipality  must  be 
treated,  practically,  as  an  insurer  against  ac- 
cidents in  its  streets.  The  law  does  not  pre- 
scribe a  measure  of  duty  so  impossible  of  ful- 
fillment, or  a  rule  of  liability  so  unjust  and 
severe.  It  imposes  upon  municipal  corpora- 
tions the  duty  of  guarding  against  such  dan- 
gers as  can  or  ought  to  be  anticipated  or  fore- 
seen in  the  exercise  of  reasonable  prudence  and 
care.  But  when  an  accident  happens  by  reason 
of  some  slight  defect  from  which  danger  was 
not  reasonably  to  be  anticipated,  and  which, 
according  to  common  experience,  was  not  like- 
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ly  to  happen,  it  is  not  chargeable  with  negli- 
gence." 

This  case  was  approved  in  Dayton  v.  Qlaser, 
76  Ohio  St  471,  81  N.  B.  991.  12  L.  B.  A.  (N. 
8.)  916,  in  which  the  city  was  held  not  liable 
for  holes  in  the  street  3  to  5  inches  deep.  The 
court  quotes  from  Grant  v.  Enfield,  11  App. 
Div.  868,  42  N.  Y.  Supp.  107: 

"Where  the  injury  resulted  from  a  hole  in  one 
of  the  highways,  which  was  basinlike  in  shape, 
several  feet  in  length,  and  only  8  or  4  inches 
deep,  the  court  reversed  for  error  in  denying 
a  motion  to  nonsuit" 

Likewise  the  court  in  the  Dayton  Case  quotes 
from  Morgan  v.  Lewiston,  91  Me.  566,  40  Atl. 
545,  a  very  similar  case  to  that  at  bar,  ex- 
cept much  stronger,  the  inequality  being  5  or  6 
inches,  instead  of  about  1%  inches,  and  the 
accident  having  happened  at  night  instead  of 
broad  daylight: 

"The  facts  were  that  the  plaintiff  was  in- 
jured by  stumbling  at  the  junction  of  two  side- 
walks at  the  intersection  of  two  streets.  There 
was  a  difference  of  5  or  6  inches  in  the  grade 
of  the  two  walks,  and  the  fall  was  in  the  night- 
time. The  court  ruled,  as  a  matter  of  law, 
that  the  sidewalks  were  in  a  reasonably  safe 
condition." 

Quoting  further  from  the  footnote  in  2  El- 
liott, par.  792:  _ 

"In  Kennedy  v.  Lincoln,  122  Wis.  801  [99 
N.  W.  10381,  it  was  held  that  a  jury  might 
find  the  municipality  negligent  where  there  was 
a  rut  from  8  to  28  inches  in  depth  which  caus- 
es the  plaintiffs  vehicle  to  be  overturned.  But 
where  a  rut  was  only  about  1%  inches  deep, 
it  was  held  otherwise."  Burroughs  v.  Milwau- 
kee, 110  Wis.  478,  86  N.  W.  159. 

See,  also,  Clifton  v.  Philadelphia,  217  Pa.  102, 
66  Atl.  159.  9  L.  B.  A.  (N.  S.)  1266,  118  Am. 
St  Bep.  906,  10  Ann.  Cas.  537;  Nelson  v. 
Spokane,  45  Wash.  31,  87  Pac.  1048,  8  L.  B. 
A.  (N.  S.)  636,  122  Am.  St.  Bep.  881,  13  Ann. 
Cas.  280,  "where  Blight  ruts,  depressions,  or 
differences  in  level  were  held  not  to  be  sufficient 
to  render  the  city  liable." 

The  case  of  City  of  Richmond  v.  Schonberger, 
111  Va.  168,  68  S.  E.  284,  29  L.  B.  A.  (N.  S.) 
180.  is  one  of  the  leading  cases. 

The  court  quoted  from. the  opinion  in  the  case 
of  Bichmond  v.  Courtney,  32  Grat  798,  to  the 
effect  that  "a  municipal  corporation  is  not  an 
insurer  against  accidents  upon  its  streets  and 
sidewalks.  Nor  is  every  defect  therein,  though 
it  may  cause  the  injury  sued  for,  actionable. 
It  is  sufficient  if  the  streets  are  in  a  reason- 
ably safe  condition  for  travel  in  the  ordinary 
modes  by  night  as  well  as  by  day.  It  is  not  to 
be  expected,  and  ought  not  to  be  required,  that 
a  city  should  keep  its  streets  at  a  perfectly  level 
and  even  surface." 

We  quote  further: 

"In  Bigelow  v.  Kalamazoo,  97  Mich.  121,  56 
N.  W.  839,  it  is  said:  'Even  in  our  most  promi- 
nent thoroughfares,  paved  in  the  most  approved 
manner,  curbs  must  be  carried,  and  at  the  cross- 
ings they  are  from  2  to  6  inches  higher  than 
the  pavement  The  curb  must  be  left  bare,  and 
and  inattentive  people  be  liable  to  stumble,  or, 
as  is  frequently  done,  a  plank  is  placed  upon 
an  incline,  upon  which  pedestrians  carelessly 
advancing  are  liable  to  slip.  In  either  case 
there  is  the  minimum  of  danger.  The  walk  is 
not  absolutely  safe;  but  it  cannot  be  said 
that  it  is  not  in  a  reasonably  safe  condition. 
The  same  is  true  of  nearly  all  of  our  alley 
crossings.  Gutters  are  necessarily  left  for  the 
passage  of  water.  These  crossings  are  not  ab- 
solutely safe;  but  they  may  be  reasonably  so. 
Neither  streets,  sidewalks,  nor  crosswalks,  can 
be  constructed  upon  a  dead  level.  People  are 
liable  to  stumble  over  a  Persian  rug  upon  a 
parlor  floor,  and  streets  cannot  be  made  less 
dangerous  than  drawing  rooms.  •  •  *  Cities 
are  not  required  to  keep  streets  in  a  condition 
absolutely  safe  for  travel.  A  crosswalk  must 
be  reasonably  safe;  reasonably  safe  in  view 


of  the  purpose  for  which  it  is  constructed,  the 
necessary  uses  of  the  street  and  all  the  varying 
conditions.' " 

In  20  L.  B.  A.  (N.  S.)  640,  is  an  exhaustive 
note  on  the  liability  of  municipalities  for  in- 
juries resulting  from  unevenness  in  sidewalks. 
We  quote: 

"There  are  slight  inequalities  in  sidewalki, 
and  other  trifling  defects  and  obstruction 
against  which  one  may  possibly  strike  his  foot 
and  fall;  but  if  the  injury  might  be  avoided 
by  the  use  of  such  care  and  caution  aa  every 
reasonably  prudent  person  ought  to  exercise 
for  his  own  safety,  the  city  would  not  be  lia- 
ble."  Indianapolis  v.  Cook,  99  Ind.  10. 

"So  the  existence  in  a  city  sidewalk  com- 
posed of  flagging  extending  from  an  abutting 
building  to  the  curb  of  a  depression  12  by  6 
inches  in  area  and  from  2  to  8  inches  in  depth, 
caused  by  a  piece  of  flagging  having  been  brok- 
en and  then  removed  or  forced  into  the  ground, 
is  not  such  a  defect  as  will  render  the  city 
liable  to  a  person  who  was  thrown  down  in 
broad  daylight  by  stubbing  her  toe  against  the 
side  of  the  depression  which  had  existed  for 
a  period  of  from  four  to  six  months."  Get- 
zoff  v.  New  York,  51  App.  Div.  450,  64  N.  Y. 
Supp.  636. 

"So  catching  one's  foot  while  passing  over  an 
incomplete,  rough,  uneven,  sideling  and  slippery 
sidewalk,  against  a  projecting  or  loose  brick, 
and  falling,  is  an  accident  which  is  liable  to 
occur  at  any  place  with  old  and  feeble,  careless, 
and  indifferent  persons ;  and  it  is  not  each  an 
accident  as  a  municipality  may  be  held  re- 
sponsible for,  even  though  the  sidewalk  is  in 
an  imperfect  condition."  Waggener  v.  Point 
Pleasant  42  W.  Va.  798,  26  STe.  352. 

"And  an  apron  or  cover  over  a  cement  side- 
walk, placed  there  in  winter  when  the  walk  be- 
comes slippery,  constructed  of  pine  boards  laid 
lengthwise  of  the  walk,  and  fastened  to  cleats 
laid  crosswise,  the  entire  thickness  being  less 
than  2  inches,  and  there  being  no  beveled  plank 
leading  from  the  cement  to  the  top  of  the  cover, 
the  ends  of  the  boards  being  sawed  off  square, 
the  cleats  not  coming  out  flush  with  the  ends, 
does  not  constitute  an  actionable  defect  in  the 
sidewalk."  Kleiner  v.  Madison,  104  Wis.  339. 
80  N  W  453 

In  Northrup  v.  Pontiac,  159  Mich.  260,  123 
N.  W.  1107,  it  was  held  that  an  obstruction 
caused  by  a  grating  in  the  sidewalk  about  1% 
inches  above  the  level  of  the  walk  at  one  end. 
and  1%  inches  at  the  other,  was  not  such  as  to 
render  the  walk  not  reasonably  safe  for  public 
travel.   This  is  almost  the  identical  case  at  bar. 

Again,  in  Purcell  v.  Biebe,  227  Pa.  503.  76 
Atl.  212,  the  court  said: 

"A  mere  elevation  in  a  pavement  is  not  neg- 
ligence per  se,  as  the  law  does  not  require  per- 
fect sidewalks;  the  standard  is  reasonable 
safety." 

In  Covington  v.  Betaer,  187  Ky.  125,  123  8 
W.  249,  the  court  held: 

"That  evidence  that  a  brick  in  a  sidewalk  over 
which  the  plaintiff  stumbled  projected  three- 
quarters  of  an  inch  above  the  surrounding  sur- 
face was  not  sufficient  to  present  a  question  of 
negligence  for  the  jury." 

And  again,  in  Terry  v.  Perry,  199  N.  T. 
79,  92  N.  E.  91.  85  L.  B.  A.  (N.  S.)  666.  20 
Ann.  Cas.  796,  the  court  held: 

"That  an  inference  of  negligence  was  not  jus- 
tified by  evidence  that  the  plaintiff  stumbled 
at  a  point  in  the  sidewalk  where  one  of  the 
cement  blocks  was  depressed  1%  inches  below 
the  surrounding  blocks,  notwithstanding  that 
prior  to  the  accident  one  or  two  other  persons 
had  been  seen  to  stumble  at  the  same  place,  and 
one  of  the  trustees  of  the  village  had  turned 
his  ankle  at  that  place,  and  bad  reported  that 
fact  to  the  board,  which  gave  an  informal  di- 
rection to  the  street  commissioner  to  call  upon 
the  owner  of  the  adjoining  property  to  make  re- 
pairs to  the  walk." 
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No.  20,271. 
STATE  t.  CAMPBELL. 
(Supreme  Court  of  Louisiana.   Jan.  10,  1014.) 

(ByUalu$  ly  Editorial  Staff.) 

1.  Jury  (|  116*)— Mode  oy  Objection— Mo- 
tion to  Quash  Vbnire. 

The  proper  method  of  objecting  that  the 
venire  list  served  upon  accused  did  not  conform 
with  the  general  venire  list  is  bj  motion  to 
quash  the  venire. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  IS  542,  648 ;  Dec.  Dig.  1 116.*] 

2.  Juby  (f  82*)— Vendue— Correction  of  Ir- 
regularity. 

That  the  name  of  G.  H.  J.  appeared  incor- 
rectly in  the  general  venire  list  as  J.  H.  J.  was 
an  irregularity  which  might  be  corrected  by  the 
jury  commissioners  when  they  drew  the  venire 
and  placed  the  corrected  name  in  the  venire  list 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  tt  282,  307-309,  331,  882,  848,  359,  367, 
380;  Dec.  big.  §  82.*] 

8.  Criminal  Law  (J  1171*) — Appeal— Harm- 
less Error— Conduct  of  Prosecutor. 
In  a  trial  for  murder,  where  defendant  dur- 
ing the  impaneling  of  the  jury,  and  after  11 
jurors  had  been  accepted,  asked  a  juror  as  to  his 
understanding  of  circumstantial  evidence,  the 
remark  of  the  district  attorney,  while  addressing 
the  court  that  defendant  had  no  case,  made  on 
the  ground  that  it  could  be  no  possible  concern 
to  him  whether  the  juror  would  convict  on  cir- 
cumstantial evidence,  and  intending  to  state 
that  it  was  the  state's  case,  and  that  it  had  the 
burden  of  proving  it  with  an  explanation  that 
he  did  not  mean  to  insinuate  that  accused  bad  no 
defense,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3126,  3127;  Dec.  Dig.  | 
1171.*] 

4.  Witnesses  (§  269*)— Cross-examination— 
Statements  before  Grand  Jury. 

In  a  trial  for  murder,  it  was  error,  upon 
cross-examination  of  the  state's  witness,  to  ex- 
clude a  question  as  to  what  he  told  the  grand 
jury  when  a  witness  before  it 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f§  949-954;  Dec  Dig.  9  269.*] 

5.  Criminal  Law  (J  1163*)— Appeal— Harm- 
less Error. 

Upon  a  bill  of  exceptions  failing  to  advise 
of  the  bearing  of  the  testimony  of  a  witness 
erroneously  excluded,  the  Supreme  Court  cannot 
say  that  the  ruling  caused  injury,  and  unless 
injury  is  shown  cannot  set  the  verdict  aside. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3090-8099;  Dec  Dig.  f 
1163.*] 

6.  Criminal  Law  (j  855*)— New  Trial— Mis- 
conduct of  Jury— Intoxicating  Liquors. 

That  the  jury,  after  retiring  for  consulta- 
tion, were  furnished  with  "a  small  half  pint 
flask  of  cocktail,  not  full,''  end  were  given  beer 
with  their  meals,  less  than  one  pint  to  each  man. 
without  any  showing  that  they  were  deranged 
thereby,  did  not  vitiate  the  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2048-2058;  Dec  Dig.  I 
855.*] 

7.  Criminal  Law  (§  855*)— New  Trial— Mis- 
conduct of  Jury— Play  Cards. 

That  after  the  Jury  was  locked  up  for  the 
night  they  played  a  game  of  cards  did  not  vitiate 
the  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2048-2053;  Dec  Dig.  § 
855.*] 


Appeal  from  the  Twenty-First  Judicial 
District  Court,  Parish  of  Iberville;  G.  K. 
Schwlng,  Judge. 

Joe  Campbell  was  convicted  of  murder 
without  capital  punishment,  and  he  appeals. 
Affirmed. 

J.  H.  Pugh,  of  Plaquemine,  for  appellant 
R.  G.  Pleasant,  Atty.  Gen.,  J.  H.  Morrison, 
Dist  Atty.,  of  New  Roads  (G.  A.  Gondran,  of 
New  Orleans,  of  counsel),  for  the  State. 

PROVOSTY,  J.  The  accused  was  convict- 
ed of  murder  without  capital  punishment, 
and  was  sentenced  to  the  penitentiary  for 
life;  and  he  has  appealed. 

[1,  2]  The  name  of  G.  H.  Joffrlon,  seventh 
ward,  appearing  incorrectly  In  the  General 
venire  list  as  J.  H.  Joffrlon,  seventh  ward, 
the  Jury  commissioners,  when  they  came  to 
It  in  drawing  the  venire  for  the  term  of  court 
at  which  the  accused  was  tried,  corrected  It; 
and,  as  thus  corrected,  the  name  appeared  In 
the  venire  list  There  had  at  one  time  been 
a  J.  H.  Joffrlon  living  In  the  seventh  ward, 
but  he  had  removed  to  another  state  more 
than  10  years  before  the  general  venire  list 
was  made;  and  hence  the  jury  commission- 
ers could  not  possibly  have  intended  him 
when  they  made*  their  list  but,  to  a  certain- 
ty, Intended  G.  H.  Joffrlon.  Claiming  that 
the  venire  list  served  upon  him  should  have 
conformed  with  the  general  venire  list  and 
contained  the  name  of  J.  H.  Joffrlon,  and 
not  that  of  G.  H.  Joffrlon,  the  accused,  on 
that  sole  ground,  moved  for  a  continuance. 
In  the  first  place,  if  that  ground  had  any 
merit,  the  proper  motion  would  have  been 
to  quash  the  venire;  but,  waiving  that,  the 
ground  is  without  merit  Such  slight  imper- 
fections as  this  will  inevitably  occur,  and  can 
always  be  corrected.  State  v.  Ballerlo,  11 
La.  Ann.  82;  State  v.  Turner,  25  La.  Ann. 
574. 

[3]  The  next  bill  of  exceptions  reads,  as 
follows : 

"Be  it  remembered  that  on  Saturday,  the  4th 
day  of  October,  1913,  the  day  this  case  was 
fixed  for  trial,  and  on  the  day -the  case  was 
taken  up  for  trial  during  the  impaneling  of  the 
jury,  and  after  11  jurors  had  been  accepted 
by  the  state  and  the  defendant,  the  juror  Fran- 
cis Williams  having  been  examined  by  the  dis- 
trict attorney  and  tendered  to  counsel  for  de- 
fendant to  be  further  examined  on  his  voir  dire, 
and  during  the  examination  of  said  juror  on  his 
voir  dire,  he  was  asked  by  counsel  for  defend- 
ant aa  to  his  understanding  of  circumstantial 
evidence,  to  which  question  the  district  attor- 
ney objected  and  stated  to  counsel  for  defend- 
ant that  'he  (the  accused)  has  no  case,'  to  which 
remark  of  the  district  attorney,  made  in  the 
presence  of  the  11  jurors  who  had  already  been 
accepted,  counsel  for  defendant  then  and  there 
reserved  a  bill  of  exceptions,  and  requested  the 
court  to  charge  the'  jury  to  disregard  this  state- 
ment of  the  district  attorney,  which  request 
the  presiding  judge  declined  to  grant,  and  to 
which  refusal  counsel  for  defendant  then  and 
there  reserved  a  bill  of  exceptions,  and  the 
clerk  of  court,  by  direction  of  the  presiding 
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judge  at  the  request  of  counsel  for  defendant, 
took  down  the  facta  upon  which  the  bill  of  ex- 
ceptions to  the  remark  of  the  district  attorney 
was  based,  which  statement  as  taken  down  by 
the  clerk  of  court,  is  hereto  annexed  and  here- 
of made  a  part,  and,  having  submitted  this  bill 
of  exceptions  to  the  district  attorney,  now 
bands  it  to  the  court  to  be  signed. 

"By  the  District  Attorney: 

"The  remark  which  counsel  objected  to,  and 
to  which  he  reserved  his  bill,  was  made  by  me 
while  the  juror,  Francis  Williams,  was  being 
examined  on  his  voir  dire,  as  stated  by  counsel. 
But  counsel  has  designedly  selected  from  the 
language  used  by  me  on  the  occasion  referred  to, 
this  one  isolated  remark:  'He  (the  accused)  has 
no  case'  upon  which  to  base  his  bill.  He  fails 
to  state  the  idea  which  I  meant  to  convey  by 
said  remark,  as  well  as  the  explanation  then 
and  there  offered  by  me  in  reference  thereto. 

"The  remark  objected  to  was  made  under  the 
following  circumstances : 

"The  case  on  trial  was  one  depending  entirely 
on  circumstantial  evidence. 

"The  juror  Francis  Williams  had  been  exam- 
ined by  me  on  his  voir  dire,  and  had  been  ten- 
dered as  a  juror.  I  had  not  asked  him  if  he 
would  convict  on  circumstantial  evidence  be- 
cause I  had  known  him  intimately  for  several 
years;  knew  him  to  be  a  man  of  intelligence 
and  good  judgment,  and  considered  such  a  ques- 
tion, therefore,  unnecessary. 

"Counsel  for  defendant  then  proceeded  to 
further  examine  the  iuror  on  his  voir  dire.  Dur- 
ing the  course  of  this  examination,  counsel  pro- 

Eaded  several  questions  to  the  juror  touch- 
his  estimate  of  circumstantial  evidence.  At 
point  I  interposed  an  objection  to  this  line 
of  examination,  on  the  ground  that  it  could  be 
no  possible  concern  of  defendant's  whether  the 
juror  would  or  would  not  convict  on  circumstan- 
tial evidence ;  that  the  state  was  the  only  party 
concerned  as  to  the  juror's  attitude  on  the  ques- 
tion. 

"It  was  while  I  was  thus  addressing  the  court 
in  support  of  my  objection  that  counsel  inter- 
rupted me  by  stating,  in  substance,  that  he  had 
a  right  to  try  his  case  in  his  own  way.  I  then 
remarked  (still  addressing  myself  to  the  court) 
that  he  (meaning  the  accused)  had  no  case ;  that 
the  case  was  that  of  the  state  of  Louisiana  v. 
The  Accused,  and  not  that  of  the  Accused  v. 
the  State  of  Louisiana.  Counsel  then  excepted 
to  this  remark,  despite  my  explanation  to  the 
court,  In  the  presence  of  the  jurors  whom  had 
already  been  accepted,  that  I  meant  to  convey 
no  other  idea  save  the  case  was  the  state's 
case,  and  that  the  burden  rested  upon  the  state 
to  prove  its  case.  I  further  stated  that  I  did 
not  mean  to  insinuate  that  the  accused  had  no 
defense,  and  I  thereupon  remarked  to  counsel 
that  it  was  unfair  of  him  to  attempt  to  give  my 
language  such  a  construction. 

"[Signed]        J.  H.  Morrison,  Dist  Atty. 

"The  statement  made  by  the  District  Attorney 
is  a  correct  statement  of  what  occurred. 

"[Signed]  C.  E.  Schwing,  Judge." 

The  clerk's  statement  of  facts  thus  said  to 
be  annexed,  reads,  as  follows: 

"State  v.  Joe  Campbell,  No.  2010. 
"During  the  examination  of  the  jurors  on  their 
voir  dire,  the  district  attorney  objected  to  coun- 
sel for  the  accused  asking  the  juror  questions  as 
to  his  understanding  of  circumstantial  evidence, 
and  stated  to  counsel  for  accused  that  'he  (the 
accused)  had  no  case.' " 

There  Is  no  necessary  conflict  between  the 
facts  as  stated  by  the  judge  and  the  district 
attorney  in  the  bill  and  as  stated  by  the 
clerk.  The  one  statement  is  full ;  the  other  is 
a  truncated  statement,  with  omission  of  what 


went  before  and  what  followed.  As  contain- 
ed in  this  full  statement,-  the  remark  was 
harmless. . 

[4, 1]  The  next  bill  of  exceptions  reads,  u 
follows : 

"Be  it  remembered  that  on  the  trial  of  this 
case  on  the  4th  day  of  October,  1913,  in  the 
said  district  court,  Adam  Joyce,  a  witness  sworn 
on  behalf  of  the  state,  being  on  the  witnen 
stand,  and  being  under  cross-examination,  mi 
asked  the  following  question  by  counsel  for  de- 
fendant: 'What  did  you  tell  the  grand  jury 
when  you  were  a  witness  before  them  ?— to 
which  question  the  district  attorney  objected, 
and  was  sustained  by  the  court,  to  which  ruling 
and  decision  of  the  court  the  defendant  by  his 
counsel  then  and  there  excepted,  and  reserved 
this  bill  of  exceptions,  and  now  tenders  this  bill 
of  exceptions,  and  prays  that  the  same  may  be 
signed  by  the  judge  of  this  court  after  hiring 
been  submitted  to  the  district  attorney." 

It  was  error  not  to  require  the  question  to 
be  answered ;  but  the  bill  falls  entirely  to 
advise  this  court  what  bearing  the  testimony 
of  the  witness  had  upon  the  case ;  and,  in 
the  absence  of  that  information,  this  court 
is  not  In  a  position  to  say  that  the  ruling 
caused  Injury,  and  unless  Injury  Is  shown, 
the  verdict  cannot  be  set  aside.  Marr,  Crim. 
Juris.  {(  466,  485. 

[I,  7]  After  the  Jury  had  retired  for  con- 
sultation, they  were  furnished  with  "a  small 
half  pint  flask  of  cocktail,  not  full,"  and  they 
were  given  beer  with  their  meals,  less  than 
one  pint  to  each  man,  and  during  the  night 
they  played  a  game  of  cards.  All  this  was 
made  ground  for  an  application  for  new 
trial.  It  has  been  held  by  this  court  that 
furnishing  alcoholic  liquors  to  a  jury  in  mod- 
eration, and  where  none  of  the  Jury  was 
shown  to  have  been  at  all  deranged  by  it,  will 
not  vitiate  the  verdict.  State  v.  Dorsey,  40 
La.  Ann.  740,  5  South.  26;  State  t.  Bellow, 
42  La.  Ann.  586,  7  South.  782;  State  t.  Nel- 
son, 82  La.  Ann.  846.  And  where  a  jury  is 
locked  up  for  the  night,  as  in  this  case,  we 
can  see  no  harm  in  their  whiling  away  a  part 
of  the  time  in  an  innocent  game  of  cards. 

Judgment  affirmed. 


11U<    XO,  I  u, 

ABRAMSON  et  aL  v.  LARRABEB  (LARRA 

BEE  et  aL,  Interveners). 
(Supreme  Court  of  Louisiana.    Jan.  10,  1914 
Rehearing  Denied  Feb.  16,  1914.) 

(ByUabu$  by  Editorial  Stuff.) 
L  Homestead  (|  188*)— Fobecxosubb— Iirrrs- 

VENTION. 

In  a  suit  to  foreclose  two  mortgage  debts, 
one  of  them  secured  by  a  vendor's  privilege,  the 
defendants  may.  after  judgment  decreeing  a  sale, 
claim  their  right  of  homestead  by  petition  is 
third  opposition. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  S  357 ;  Dec.  Dig.  |  188.*] 

2.  Homestead    (§  188*)— Cokolusivritess— 
Matters  Adjudicated. 

A  judgment  decreeing  a  sale  of  property 
subject  to  two  mortgage  debts,  one  of  them  se- 
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cored  by  a  vendor's  privilege,  rendered  in  a  trait 
via  ordinaria,  does  not,  in  view  of  Code  Prac. 
art  734,  authorizing  a  creditor  in  possession  of 
a  mortgage  act  to  cause  the  property  subject  to 
the  mortgage  to  be  seized  and  sold,  constitute 
an  adjudication  that  the  property  was  not  the 
mortgagor's  homestead,  for  a  mortgage  may  rest 
upon  homestead  property,  notwithstanding  that 
it  cannot  be  seized  and  sold  so  long  as  it  retains 
its  homestead  character,  and  the  mortgagees  are 
entitled  to  have  their  rights  established  by  suit 
[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  867;  Dec  Dig.  I  188.«] 

3.  Homestead    (|  115*)— Validity— Home- 
stead. 

A  mortgage  may  rest  upon  homestead  prop- 
erty, notwithstanding  the  fact  that  it  cannot  be 
seized  and  sold  so  long  as  it  retains  its  home- 
stead character. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  188,  184,  186-190;  Dec.  Dig7| 
115.*] 

Appeal  from  Eighteenth  Judicial  District 
Court,  Pariah  of  Lafayette;  William  Camp- 
bell, Judge. 

Action  by  Nathan  Abramson  and  others 
against  Charles  O.  Lax  ra  bee,  in  which 
Charles  G.  Larrabee  and  his  wife,  Fannie 
M.  Smith,  intervene  as  third  opponents. 
From  a  judgment  setting  aside  an  exception 
to  the  petition,  Interveners  appeal  Reversed 
and  remanded. 

Poche  ft  Lesaley,  of  Lafayette,  and  Cas 
Moss,  of  Wlnnfield,  for  appellants.  Jerome 
Mouton  and  Chas.  D.  Caffery,  both  of  Lafay- 
ette, for  appellees. 

PROVOSTT,  J.  The  plaintiffs,  Abramson 
and  others,  sued  the  defendant  Larrabee,  via 
ordinaria,  upon  two  mortgage  debts,  one  of 
them  for  a  small  amount,  secured  also  by 
vendor's  privilege,  and  obtained  judgment 
against  him,  condemning  him  to  pay  the 
debts,  and  recognizing  the  mortgage  and  the 
vendor's  privilege,  and  ordering  the  property 
to  be  seized  and  sold  to  satisfy  these  debts, 
and,  under  this  judgment,  caused  the  prop- 
erty to  be  seized  and  advertised  for  sale. 

[1]  While  the  property  was  being  thus 
advertised,  the  defendant  Larrabee  filed  a 
petition  In  the  suit,  alleging  his  homestead 
right,  and  asking  that  the  sheriff  be  ordered 
to  retain  $2,000  out  of  the  proceeds  of  the 
sale  to  satisfy  it,  and  that  In  due  course 
said  $2,000  be  paid  to  him.  The  prayer  of 
this  petition  begins : 

"Wherefore  petitioner  prays  that  he  be  allow- 
ed to  file  this  intervention." 

To  this  petition,  the  plaintiff  filed  an  ex- 
ception, on  the  ground  that  it  is  not  possible 
for  one  who  is  already  a  party  to  a  suit  to 
intervene  therein,  especially  after  final  Judg- 
ment, but  that  only  a  third  person  can  do  so. 

This  exception  was  overruled,  and  properly 
so,  since  the  sale  was  being  made  to  satisfy 
a  vendor's  privilege,  and  since  the  value  of 
the  property  exceeded  $2,000;  and  hence  it 
was  not  possible  for  the  defendant  Larrabee 

Tor  other 


to  sue  out  an  Injunction,  or  to  assert  his 
homestead  right,  otherwise  than  by  a  peti- 
tion filed  in  the  suit  itself.  What  name  he 
gave  to  this  petition  Is  immaterial;  the 
character  of  a  petition  is  not  determined 
from  the  name  given  to  it,  but  from  its  sub- 
stance. 

[2,1]  Plaintiffs  next  filed  a  plea  of  res 
judicata,  founded  upon  the  judgment  that 
recognized  the  mortgage,  and  ordered  the 
mortgaged  property  to  be  seized  and  sold  to 
satisfy  the  mortgage  debt 

This  exception  was  sustained,  but  improp- 
erly, we  think.  The  question  of  homestead 
was  not  raised  In  that  suit,  and  consequently 
was  not  decided.  It  was  not  raised  express- 
ly, and  did  not  arise  by  necessary  implica- 
tion. Apparently  it  did,  since  the  plaintiffs 
asked  that  the  property  be  decreed  to  be 
seized  and  sold  to  satisfy  their  debt,  a  thing 
which  could  be  done  only  if  the  homestead 
did  not  exist  But  in  reality  it  did  not 
The  plaintiffs  had  a  mortgage;  our  juris- 
prudence la  well  settled  that  a  mortgage 
may  rest  upon  homestead  property  notwith- 
standing the  fact  that  the  property  cannot  be 
seized  and  sold  so  long  as  it  retains  its  home- 
stead character.  Allen  v.  Carruth,  32  La. 
Ann.  444;  Chaff e  v.  McGehee,  38  La.  Ann. 
278;  Denis  v.  Gayle,  40  La.  Ann,  286,  4 
South.  8. 

Having  this  mortgage,  the  plaintiffs  had 
the  right  to  have  it  judicially  recognized; 
and  this  was  all  that  by  their  suit  via  or- 
dinaria they  sought  to  do.  In  other  words, 
the  rights  which  they  had  by  virtue  of  their 
authentic  act  of  mortgage  they  sought  to 
have  the  court  recognize  and  decree. 

"When  the  creditor  is  in  possession  of  such  an 
act"  says  article  734,. C.  P..  "he  may  proceed 
against  the  debtor,  •  •  *  by  causing  the 

&roperty  subject  to  the  •  •  •  mortgage  to 
b  seized  and  sold." 

The  plaintiffs  were  asking  that  this  right 
of  theirs,  thus  existing  In  their  favor  by  vir- 
tue of  their  mortgage,  be  judicially  decreed. 
To  that  prayer  the  defendant  Larrabee  had 
no  defense  to  make.  He  knew  that  the  mort- 
gage existed,  and  that  by  virtue  of  it  the 
plaintiffs  had  the  rights  which  they  thus 
sought  to  have  judicially  decreed.  So  know- 
ing, his  only  course  was  to  confess  judgment, 
as  he  did.  If  the  plaintiffs  had  desired  in 
that  suit  to  have  the  question  of  homestead 
passed  on,  they  should  not  have  confined 
their  demand  to  the  judicial  recognition 
and  decretal  of  those  rights  which  they  al- 
ready had  by  virtue  of  their  authentic  act 
of  mortgage,  but  should  have  raised  that 
question  expressly  by  proper  allegation  and 
prayer.  Had  the  defendant  so  desired,  he 
too  might  have  raised  it  Van  Wickle  v. 
Landry,  29  La.  Ann.  343.  But  he  was  not 
bound  to  do  so,  and  did  not,  in  fact,  do  so. 

Mrs.  Larrabee,  wife  of  the  defendant,  filed 
a  separate  Intervention.   She  alleged  that  if 
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by  confessing  judgment  In  the  said  suit  her 
husband  waived  the  homestead,  the  waiver 
was  of  no  effect,  since  she  did  not  join  in 
it;  she  not  having  been  a  party  to  said  suit 
She  asked  to  be  allowed  to  join  her  husband 
in  now  claiming  the  homestead. 

This  intervention  opens  up  a  wide  field  of 
discussion.  It  involves  the  question  whether 
the  husband  can  stand  in  judgment  alone 
for  litigating  the  question  of  homestead,  as 
he  has  done  heretofore  in  all  those  cases  of 
which  our  reports  are  full;  and  the  latter 
question  involves  the  other,  whether  the  hus- 
band, who  cannot  waive  the  homestead  di- 
rectly without  the  concurrence  of  his  wife, 
may  do  so  indirectly,  as  has  been  held  in 
several  decisions,  by  giving  a  mortgage,  and 
then  allowing  the  property  to  be  sold  under 
it  without  claiming  the  homestead;  and, 
finally,  it  involves  the  question  whether  the 
wife,  simply  because  the  homestead  cannot 
be  waived  without  her  concurrence  has  such 
a  proprietary  interest  in  the  homestead 
property,  of  which  her  husband  is  the  sole 
and  exclusive,  or  absolute,  owner,  as  will 
enable  her  to  stand  in  judgment  with  refer- 
ence to  such  property  on  the  question  of 
homestead  whenever  the  husband  himself 
fails  to  raise  that  question.  For  disposing 
of  the  present  case  it  is  not  necessary  for  us 
to  enter  that  wide  field  of  discussion;  and 
we  will  not  do  so. 

On  the  question  of  res  judicata  the  learn- 
ed counsel  for  the  plaintiffs  cite  Babineau  v. 
Guilbeau,  52  La.  Ann.  992,  27  South.  549.  In 
that  case  the  court  held  that  where,  in  a  suit 
to  set  aside  a  datlon  en  paiement  made  by 
the  husband  to  the  wife,  the  husband  fails 
to  set  up  the  homestead,  he  is  precluded  from 
doing  so  thereafter  when  the  property  is 
seized  to  satisfy  the  judgment  in  the  suit 

The  distinction  between  that  case  and  the 
one  at  bar  is  that  in  that  case  the  plaintiff 
showed  no  cause  of  action  unless  the  prop- 
erty in  question  was  liable  to  seizure  for  the 
satisfaction  of  his  claim,  so  that  the  question 
of  exemption  vel  non  was  involved  in  the  suit 
by  necessary  implication;  whereas  in  the 
case  at  bar  the  plaintiffs  showed  a  cause  of 
action  notwithstanding  the  existence  of  the 
homestead;  the  rights  which  they  had  by 
virtue  of  their  authentic  act  of  mortgage 
they  were  entitled  to  have  recognized  and 
decreed,  so  that  they  showed  a  cause  of  ac- 
tion notwithstanding  the  existence  of  the 
homestead. 


The  judgment  appealed  from  la  set  aside 
in  so  far  as  it  sustains  the  plea  of  res  judi- 
cata, and  it  is  now  ordered,  adjudged,  and 
decreed  that  the  said  plea  be  overruled,  and 
that  the  case  be  remanded,  to  be  proceeded 
with  according  to  law.  Costs  of  this  appeal 
to  be  paid  by  appellees. 


(134  La.) 

No.  19,727. 
JONES  v.  TEXAS  ft  P.  BY.  CO.  et  aL 
(Supreme  Court  of  Louisiana.  March  16,  1914.) 

(Byllabut  fry  the  Court.) 

Ooubts  (|  224*)— Appellate  Jurisdiction— 
Supreme  Court. 

The  appellate  jurisdiction  of  this  court  ex- 
tends to  cases  in  which  "the  matters  in  dispute, 
or  the  fund  to  be  distributed,  whatever  may  be 
the  amount  therein  claimed,  shall  exceed  two 
thousand  dollars,  exclusive  of  interest,"  Const 
art  85.  Hence,  where  the  amount  claimed  is 
$2,000,  with  interest,  the  court  is  without  juris- 
diction, and  the  case  will  be  transferred  to  the 
Court  of  Appeal,  agreeably  to  the  provisions  of 
Act  No.  19  of  1912. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  838-843;  Dec  Digf  224.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  Samuel  B.  Jones  against  the 
Texas  ft  Pacific  Railway  Company  and 
others.  Judgment  for  plaintiff  against  de- 
fendant W.  C.  Faust,  and  he  appeals.  Case 
transferred  to  Court  of  Appeal 

Dufour  ft  Dufour  and  George  Janvier,  all 
of  New  Orleans,  for  appellant  Armand 
Remain,  of  New  Orleans,  for  appellees. 

MONROE,  J.  Plaintiff  having  sued  for 
$2,000  and  having  recovered  judgment 
against  one  of  the  defendants  for  $1,500,  he 
(the  defendant)  has  brought  his  appeal  to 
this  court  The  appellate  jurisdiction  of  this 
court  is  limited,  however,  quoad  the  amount 
in  dispute,  to  cases  in  which  such  amount 
"exceeds  two  thousand  dollars,  exclusive  of 
interest"   Const  art  85. 

It  is  therefore  ordered  that  this  case  be 
transferred  to  the  Court  of  Appeal,  pariah  of 
Orleans,  agreeably  to  the  requirement  of  Act 
No.  19  of  1912,  and  that  the  costs  of  the  ap- 
peal to  this  court  be  paid  by  the  appellant. 

PROVOSTY,  J.,  takes  no  part  herein,  be- 
ing absent  on  account  of  illness. 
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PRICE  v.  McLEOD  et  &L 
(Supreme  Court  of  Florida.    March  4,  1914. 
Rehearing  Denied  March  31,  1914.) 

(Syttobu$  by  the  Court.) 

Tenancy  in  Common  (|  15*)— Advjebot  POS- 
SESSION. 

Where  the  defendant  in  a  suit  for  partition 
sets  up  as  a  defense  that  he  has  been  con- 
tinuously in  the  sole  and  exclusive  adverse  pos- 
session of  the  whole  of  the  land  in  dispute  ever 
since  his  purchase  of  an  undivided  one-fifth  in- 
terest therein  at  a  sheriffs  sale  thereof  under  a 
judgment  and  execution  against  the  owner  of 
such  one-fifth  interest,  and  that  such  adverse 
possession  has  ripened  into  a  prescriptive  title 
to  the  whole  of  said  land  as  against  the  com- 
plainants and  all  others,  and  the  proofs  show 
that  ever  since  the  purchase  of  said  one-fifth 
interest  by  said  defendant  at  said  sheriffs  sale 
the  whole  of  said  land  has  been  continuously  un- 
inclosed,  unoccupied,  unimproved,  and  wild,  and 
that  the  only  acts  of  ownership  by  such  defend- 
ant over  the  same  were  occasionally  to  get 
firewood  and  fence  posts  and  some  clay  and 
sand  therefrom,  and  that  he  paid  the  whole  of 
the  annual  taxes  thereon,  and  got  various  per- 
sons living  in  the  vicinity  thereof  to  prevent 
trespassers  from  cutting  and  taking  wood  and 
timber  therefrom,  and  occasionally  went  over 
said  land  in  person,  under  these  circumstances, 
held,  that  no  act  of  his  as  proven  even  tended 
to  put  his  co tenants  on  notice  that  he  was 
claiming  the  entire  interest  and  estate  in  said 
land  adversely  to  them,  and  that  the  decree  of 
the  court  below  awarding  partition  of  said  land 
to  the  complainants  was  proper. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §§  42-52 ;  Dec.  Dig.  f  15.*] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; W.  F.  Home,  Judge. 

Bill  for  partition  by  E.  D.  McLeod  and 
others  against  George  W.  Price.  From  de- 
cree for  complainants,  defendant  appeals. 
Affirmed. 

Cone  A  Chapman,  of  Lake  City,  for  appel- 
lant A.  J.  Henry,  of  Lake  City,  for  ap- 
pellees. 

TAYLOR,  J.  The  appellees,  as  complain- 
ants below,  filed  their  bill  in  the  circuit  court 
for  Columbia  county  against  the  appellant, 
as  defendant  below,  for  partition  of  certain 
described  lands  situated  in  said  county. 
Upon  the  pleadings  and  proofs  taken  the 
court  below  rendered  a  decree  in  favor  of 
the  complainants  for  partition  of  said  lands, 
and  the  defendant  below  brings  'such  a  de- 
cree here  for  review  by  appeal. 

The  bill  alleges,  and  the  proofs  sustain  its 
allegations,  that  said  lands  belonged  to  Mrs. 
Lucy  H.  McLeod,  who  died  intestate,  leav- 
ing as  her  heirs  at  law  her  husband,  F.  Mc- 
Leod, since  deceased,  two  sons,  the  complain- 
ants, E.  D.  and  James  McLeod,  and  one 
daughter,  Mary  Crowley,  since  deceased,  and 
a  granddaughter,  the  complainant,  Ernestine 
Abbott  That  the  interest  and  estate  of  the 
said  Mary  Crowley  in  said  land  has  since 
passed  by  conveyance  to  the  complainant 
James  McLeod;  that  about  the  year  A.  D. 
1892  the  interest  and  estate  of  the  said  F. 


McLeod  in  said  land,  the  same  being  an  un- 
divided one-fifth  interest  therein,  was  sold 
by  the  sheriff  of  said  county  under  a  judg- 
ment and  execution  against  the  said  F.  Mc- 
Leod, and  was  purchased  at  said  sheriff's 
sale  by  the  defendant  George  W.  Price,  who 
obtained  a  sheriff's  deed  thereto;  that  the 
complainant  James  McLeod  is  now  the  legal 
owner  of  an  undivided  two-fifths  interest  and 
estate  in  said  land,  and  the  complainants  E. 
D.  McLeod  and  Ernestine  Abbott  and  the  de- 
fendant George  W.  Price,  are  the  owners 
each  of  an  undivided  one-fifth  interest  and 
estate  therein.  The  defendant  Price,  in  his 
answer  alleges  that  since  the  date  of  bis 
purchase  at  the  sheriff's  sale  on  February  7, 
1893,  he  has  been  continuously  in  the  sole  and 
exclusive  adverse  possession  of  the  whole  of 
said  land  under  color  of  title  conveyed  to 
him  by  such  sheriff's  deed,  and  has  acquired 
prescriptive  title  to  the  whole  thereof  as 
against  the  complainants  and  all  others. 
The  proof  shows  that  ever  since  the  sheriff's 
sale  of  the  one-fifth  Interest  and  estate  of 
F.  McLeod  in  said  land  the  whole  of  said 
land  has  been  uninclosed,  unoccupied,  unim- 
proved, and  wild;  that  after  his  purchase 
the  said  defendant  occasionally  got  firewood 
and  fence  posts  for  his  domestic  uses,  and 
Borne  clay  and  sand  therefrom,  and  paid  the 
annual  taxes  thereon,  and  got  various  per- 
sons living  in  the  vicinity  to  prevent  tres- 
passers from  cutting  and  taking  wood  and 
timber  therefrom,  and  occasionally  went  over 
said  land  in  person.  No  act  of  his  in  refer- 
ence to  said  land  even  tended  to  put  his  co- 
tenants  on  notice  that  he  was  claiming  the 
entire  interest  and  estate  in  said  land  ad- 
versely to  them,  and  his  deed  from  the  sher- 
iff only  conveyed  to  him  such  interest  and 
estate  therein  as  was  owned  by  the  judgment 
debtor,  F.  McLeod;  the  same  being  an  un- 
divided one-fifth  interest  and  estate  therein. 

Under  the  pleadings  and  proofs  the  decree 
of  the  court  below  in  said  cause  was  proper, 
and  it  is  hereby  affirmed,  at  the  cost  of  the 
appellant 

SHACKLEFORD,  C.  J.,  and  COCKRELL, 
HOCKER,  and  WHITFIELD,  J  J.,  concur. 


CITY  OF  JACKSONVILLE  et  al  v.  BOW- 
DEN. 

(Supreme  Court  of  Florida.    March  10,  1914.) 

(BvTlabiu  by  the  Court.) 

1.  Constitutional  Law  (§{  26,  48*)— Poweb 
to  Enact— Review  by  Courts. 

The  lawmaking  power  of  the  Legislature 
of  a  state  is  subject  only  to  the  limitations  pro- 
vided in  the  state  and  federal  Constitutions; 
and  no  duly  enacted  statute  should  be  judicial- 
ly declared  to  be#  inoperative  on  the  ground  that 
it  violates  organic  law,  unless  it  clearly  appears 
beyond  all  reasonable  doubt  that,  under  any 
rational  view  that  may  be  taken  of  the  statute. 
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it  is  in  positive  conflict  with  some  identified  or 
designated  provision  of  constitutional  law. 

[Ed.  Note.— For  other  cases,  see.  Constitu- 
tional Law,  Gent.  Dig.  Si  30,  46;  Dec.  Dig.  if 
26,  48*] 

2.  CONSTITUTIONAL  LAW  (|  48*)— Conbtbuo- 
tion— Validitt. 

A  statute  should  he  so  construed  and  ap- 
plied as  to  make  it  valid  and  effective,  if  its 
language  does  not  exclude  such  an  interpreta- 
tion. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §  46;  Dec.  Dig.  |  48.*] 

8.  Constitutional  Law  (§|  48,  70*)  —  Stat- 
utes—Poweb  or  Courts. 

Where  a  statute  does  not  violate  the  fed- 
eral or  state  Constitution,  the  legislative .  will 
is  supreme,  and  its  policy  is  not  subject  to  judi- 
cial review.  The  courts  have  no  veto  power, 
and  do  not  assume  to  regulate  state  policy,  but 
they  recognize  and  enforce  the  policy  of  the 
law  as  expressed  in  valid  enactments,  and  de- 
cline to  enforce  statutes  only  when  to  do  so 
would  violate  organic  law. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  46,  129-132,  137; 
Dec  Dig.  H  48,  70.*] 

4.  Constitutional  Law  (§5  26,  48*)— Stat- 
utes—Construction— Validity. 

The  Constitution  is  the  controlling  law, 
and,  while,  in  appropriate  proceedings  properly 
taken,  it  may  be  the  duty  of  the  court  to  de- 
clare a  legislative  enactment  to  be  inoperative 
in  whole  or  in  part,  if  it  plainly  violates  the 
Constitution,  yet,  as  under  our  system  of  gov- 
ernment the  lawmaking  power  of  the  Legisla- 
ture is  subject  only  to  the  limitations  contain- 
ed in  the  state  and  federal  Constitutions,  the 
court  should,  in  deference  to  the  Legislature, 
take  care  to  so  interpret  an  enactment  as  to 
make  it  consistent  with  the  Constitution,  if  it 
can  be  done  upon  any  reasonable  consideration 
of  the  legislative  intent,  as  shown  by  a  fair 
application  of  all  the  language  used  to  the  pur- 
pose designed  to  be  accomplished  by  the  enact- 
ment. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §§  30,  46;  Dec  Dig.  §§ 
26,  48.*] 

5.  Constitutional  Law  (f  63*)  —  Powers  — 
Delegation  bt  Legislature  —  Muniotpax 
Corporations. 

In  conferring  upon  municipalities  appro- 
priate quasi  legislative  powers  for  local  gov- 
ernmental purposes,  the  Legislature  does  not 
violate  the  implied  principle  of  organic  law  that 
the  Legislature  shall  not  delegate  its  general 
lawmaking  power. 

[Ed.  Note— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §{  108-114;  Dec  Dig.  § 
63.*] 

6.  Constitutional  Law  (|  63*)— Delegation 
of  Powers— Implied  Limitations— Munic- 
ipal Corporations. 

The  express  authority  given  to  the  Legisla- 
ture by  the  Constitution  to  "prescribe  the 
"powers"  of  municipalities,  and  "to  provide  for 
their  government,"  is  not  subject  to  implied 
limitations  that  would  curtail  the  real  intent 
and  purpose  of  the  authority  expressly  confer- 
red as  disclosed  by  a  consideration  of  the  lan- 
guage used  and  the  subject-matter  upon  which 
it  operates. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §§  108-114 ;  Dec.  Dig.  I 
63.*] 

7.  Constitutional  Law  (§  63*)  — Powers  — 
Delegation  by  Legislature— Municipal 

•  Corporations. 

While,  under  the  express  authority  "to 
provide  for  the  government"  of  municipalities 


and  to  "prescribe  their  jurisdiction  and  powers 
and  to  alter  or  amend  the  same  at  any  time," 
the  Legislature  cannot  delegate  to  a  municipal- 
ity its  general  lawmaking  power  for  the  state, 
nor  confer  a  power  that  violates  any  other  ex- 
press provision  of  organic  law,  nor  confer 
"powers"  other  than  for  municipal  purposes, 
yet  the  Legislature  has  a  wide  discretion  in  the 
government  it  may  provide  and  in  the  powers 
it  may  prescribe  for  a  municipality,  and  also 
in  the  means  and  instrumentalities  it  may  use 
in  providing  the  government  and  prescribing 
the  powers,  when  organic  law  is  not  plainly 
violated. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  ff  108-114;  Dec  Dig. 
I  63.*] 

8.  Statutes  (|  161*)— Repeal. 

A  statute  may  be,  in  whole  or  in  part  re- 
pealed or  superseded  or  abrogated  by  implica- 
tion of  law  as  a  result  of  the  due  enactment  of 
a  subsequent  statute  covering  the  same  sub- 
ject or  by  the  operation  of  a  later  statute  up- 
on the  occurrence  of  a  definitely  specified  con- 
tingent event 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §f  280-284;  Dec  Dig.  f  16L*] 

9.  Statutes  (J  161*)  —  Repeal—  Substitu- 
tion. 

If  it  is  clear  from  its  terms  and  purpose 
that  the  intent  of  a  statute  is  that  it  shall 
supersede  another  statute  upon  a  stated  con- 
tingent event  the  courts  will  give  effect  to  such 
intent  when  organic  law  is  not  thereby  plain- 
ly violated,  since  the  intent  of  the  law  is  its 
vital  force,  and  the  province  of  the  courts  is 
to  ascertain  and  effectuate  the  valid  legislative 
purpose 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §{  230-234;  Dec  Dig.  5  161.*] 

10.  Constitutional  Law  (f  63*)— Delega- 
tion op  Powers— Municipalities. 

Neither  the  Constitution  nor  the  common 
law  defines  the  line  of  separation  between  the 
powers  that  shall  be  exercised  directly  by  the 
Legislature  and  those  that  may  be  indirectly 
exercised  through  delegated  authority  confer- 
red upon  municipal  governmental  agencies. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |§  106-114;  Dec  Dig.  f 
63.*] 

11.  Constitutional  Law  (f  63*)— Delega- 
tion of  Powers— Municipal  Corporations. 

Where  the  Legislature  has  authority  to 
provide  a  governmental  regulation,  and  the  or- 
ganic law  does  not  prescribe  the  manner  of 
adopting  or  providing  it  and  the  nature  of  the 
regulation  does  not  require  that  it  be  afforded 
by  direct  legislative  act,  such  regulation  may 
be  provided  either  directly  by  the  Legislature, 
or  indirectly  by  the  legislative  use  of  any  ap- 
propriate instrumentality,  where  no  provision 
or  principle  of  organic  law  is  thereby  violated. 

[Ed.  Note— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  g§  108-114;  Dec  Dig. 
i  63.*] 

12.  Constitutional  Law  (8  63*)  —  Delega- 
tion of  Powers— Officers— Powers  and 
Duties. 

Uniformity  is  not  required  in  the  charac- 
ter and  number  or  in  the  powers  and  duties  of 
municipal  officers,  and  it  is  entirely  clear  that 
the  Legislature  may  authorize  a  municipatit? 
to  create  and  abolish  its  own  municipal  offices, 
and  to  define  and  change  their  powers  and  do- 
ties. 

[Ed.  Note.— For  other  cases,  see  Consti ra- 
tional Law,  Cent  Dig.  {g  108-114;  Dec  IHt 
§  63.*] 
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13.  Municipal  Corporations  (|  124*)— Pow- 
ers—Construction  of  Statuts. 

Chapter  6706.  Sp.  Act*  1913,  confers  a  lim- 
ited power  upon  the  city  of  Jacksonville  to  reg- 
ulate the  character  and  number  and  the  powers 
and  duties  of  its  administrative  officers  and 
boards  for  municipal  purposes;  and,  when  that 
power  is  duly  exercised  within  the  limitations 
of  the  law,  conflicting  statutes  are  superseded 
by  the  force  and  operation  of  this  statute  in 
conferring  the  power  upon  the  municipality, 
and  in  expressly  repealing  all  inconsistent  stat- 
utory provisions. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f§  290-297;  Dec  Dig. 
f  124.-] 

14.  Constitutional  Daw  (f  63*)— Delegation 
of  Powers— Powers— validity  or  Stat- 
ute. 

Chapter  6706,  Sp.  Acts  1918,  is  limited  in 
its  operation,  is  confined  to  municipal  govern- 
mental regulations,  and  is  not,  beyond  all  rea- 
sonable doubt,  in  conflict  with  the  principle  of 
organic  law  which  forbids  a  delegation  of  the 

General  lawmaking  power  of  the  state.  Nor 
oes  the  statute,  in  effect,  authorize  a  munici- 
pality to  repeal  a  state  law. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Daw,  Cent  Dig.  §§  108-114;  Dec.  Dig.  § 
63.*] 

Appeal  from  Circuit  Court,  Duval  County ; 
Daniel  A.  Simmons,  Judge. 

Suit  by  J.  E.  T.  Bowden  against  the  City 
of  Jacksonville  and  others.  From  an  order 
restraining  defendants  from  submitting  cer- 
tain ordinances  to  the  voters,  they  appeal. 
Reversed. 

P.  H.  Odom,  of  Jacksonville,  for  appellants. 
Kay  &  Doggett,  of  Jacksonville,  for  appellee. 

WHITFIELD,  J.  This  appeal  is  from  an 
order  restraining  the  city  of  Jacksonville 
and  it  officers  from  submitting  to  the  voters 
of  the  city,  for  adoption  or  rejection,  at  an 
election  called  for  October  28,  1913,  certain 
ordinances  that  had  been  adopted  by  the 
city  council  under  chapter  6705,  Acts  of  1913, 
and  designed  upon  approval  by  the  electors 
of  the  city  to  supersede  portions  of  the  city 
charter  statutes.  The  suit  is  properly  main- 
tained by  Bowoen,  a  resident  citizen,  and 
taxpayer  of  the  city.  ■  See  Crawford  v.  Gil- 
christ, 64  Fla.  41,  59  South.  963. 

The  statute  which  was,  in  effect  held  by 
the  chancellor  to  be  inoperative  is  as  follows : 

"Chapter  6705— {No.  285) 
"An  act  amending  the  charter  affecting  the 
government,  powers,  duties,  jurisdiction, 
officers,  boards  and  elections  of  the  city  of 
Jacksonville,  and  extending  and  enlarging 
the  powers  of  the  government  of  said 
city,  and  providing  a  method  whereby  the 
charter  of  said  city  may  be  hereafter 
amended  by  ordinance,  approved  by  the 
electors  of  said  city,  and  to  repeal  all  laws 
Inconsistent  herewith. 
-Be  it  enacted  by  the  Legislature  of  the 
state  of  Florida: 

"Section  l-  That  the  numbers,  powers,  du- 
ties, terms  of  office  and  the  time  and  man- 


all  boards  and  officers  of  the  city  of  Jack- 
sonville, whether  created  by  or  recognized  in 
state  Legislation  or  city  ordinance,  except- 
ing only  the  legislative  powers  and  duties  of 
the  city  council,  may  be  amended  and  chang- 
ed, and  any  and  all  boards  and  officers  wheth- 
er created  by  or  recognized  in  state  Legisla- 
tion or  city  ordinance,  may  be  abolished 
and  new  boards  and  officers  created,  by  ordi- 
nance adopted  by  the  affirmative  vote  of  a 
majority  of  all  the  members  of  the  city  coun- 
cil, and  approved  by  the  mayor  or  passed 
over  his  veto,  and  at  a  special  municipal  elec- 
tion approved  by  the  affirmative  vote  of  a 
majority  of  the  qualified  electors  of  said 
city  who  shall  vote  thereon  in  such  special 
municipal  election : 

"  'Provided,  that  the  first  such  special  mu- 
nicipal election  shall  be  held  on  a  date  to  be 
fixed  by  the  city  council  not  less  than  three 
months  and  not  more  than  six  months  after 
the  passage  and  approval  of  this  act' 

"Provided,  further,  that  such  ordinance  or 
ordinances  shall  be  published  in  one  or  more 
newspapers  published  in  said  city  not  less 
than  three  times  a  week  for  eight  weeks 
next  preceding  such  special  municipal  elec- 
tion; 

"Provided,  further,  that  the  electors  of 
said  city  shall  be  given  an  opportunity  at 
such  election  or  elections  to  vote  separately 
upon  each  amendment  to  said  charter,  and 
upon  the  proposed  change  or  changes  as  to 
each  office  to  be  affected  thereby; 

"Provided,  further,  that  this  act  shall  not 
deprive  the  city  council,  under  existing  state 
Legislation,  of  the  power  to  create  or  abolish 
any  office  not  created  by  or  recognized  in 
state  legislation  or  by  ordinance  approved  by 
the  vote  of  the  electors  of  said  city. 

"Sec.  2.  That  all  laws  or  parts  of  laws  in- 
consistent herewith  are  hereby  repealed. 

"Sea  3.  This  act  shall  take  effect  immedi- 
ately upon  its  passage  and  approval  by  the 
Governor. 

"Approved  May  23rd,  1913." 

The  ordinance  sought  to  be  submitted  to 
the  electors  for  adoption  or  rejection  is  de- 
signed to  transfer  to  the  city  council  some 
of  the  powers  and  duties  now  exercised  by 
the  board  of  bond  trustees  of  the  city  under 
legislative  enactment,  and  to  define  the  pow- 
ers and  duties  of  the  mayor  with  reference  to 
the  police  force  of  the  city.  It  apparently 
follows  the  authority  expressly  given. 

It  is  contended,  in  support  of  the  order 
appealed  from,  that  the  statute  above  set  out 
is  unconstitutional,  because  it  attempts  to 
authorize  the  municipality  to  repeal  certain 
statutes,  and  because  it  attempts  to  delegate 
to  the  municipality  the  legislative  powers  of 
the  state  in  violation  of  sections  1  and  24 
of  article  3  and  section  8  of  article  8  of  the 
state  Constitution. 

[1]  The  lawmaking  power  of  the  Legisla- 
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Hons  provided  In  the  state  and  federal  Con- 
stitutions; and  no  duly  enacted  statute 
should  be  Judicially  declared  to  be  inoper- 
ative on  the  ground  that  it  violates  organic 
law,  unless  it  clearly  appears  beyond  all 
reasonable  doubt  that,  under  any  rational 
view  that  may  be  taken  of  the  statute,  it  is 
in  positive  conflict  with  some  identified  or 
designated  provision  of  constitutional  law. 
See  State  v.  Frear,  142  Wis.  320,  125  N.  W. 
961,  20  Ann.  Cas.  633;  Wooten  v.  State,  24 
Fla.  335,  5  South.  39,  1  L.  R.  A.  819;  County 
v.  City  of  Jacksonville,  36  Fla.  196,  18  South. 
339,  29  L.  R.  A.  416. 

[2]  In  construing  a  statute,  it  must  be  as- 
sumed that  in  its  passage  the  Legislature  in- 
tended to  conform  to  the  requirements  and 
limitations  of  organic  law,  and  to  provide  a 
valid  effective  statute  in  accord  with  all  the 
provisions  of  the  Constitution  affecting  the 
subject.  Where  one  construction  of  a  stat- 
ute would  render  it  unconstitutional,  and  an- 
other construction  that  is  fairly  warranted 
by  its  terms  and  purpose  would  accord  with 
organic  law,  the  latter  construction  should  be 
adopted,  since  legislation  is  subject  to .  ap- 
plicable limitations  of  the  Constitution,  and 
a  valid  statute  Is  presumed  to  have  been  in- 
tended by  the  lawmaking  power  in  Its  enact- 
ment A  statute  should  be  so  construed  and 
applied  as  to  make  It  valid  and  effective,  if 
its  language  does  not  exclude  such  an  inter- 
pretation. See  Peninsular  Industrial  Ins. 
Co.  v.  State,  61  Fla.  376,  55  South.  398 ;  The 
Abby  Dodge,  223  U.  S.  166,  32  Sup.  Ct  310, 
56  L.  Ed.  390;  Attorney  General  of  the 
United  States  v.  Central  R.  Co.  of  New  Jer- 
sey, 213  U.  S.  366,  29  Sup.  Ct  527,  53  L.  Ed. 
836. 

[4j  It  is  essentially  the  duty  of  the  courts 
to  sustain  the  Constitution,  and  to  decline  to 
enforce  a  statute  when  its  enforcement  would 
violate  organic  law;  yet  in  exercising  the 
exceedingly  delicate  and  responsible  power 
and  duty  to  declare  legislative  enactments  to 
be  contrary  to  the  Constitution,  and  there- 
fore inoperative,  the  courts  should,  to  main- 
tain the  judicial  authority  unsullied,  be  assid- 
uous to  keep  entirely  within  their  own  or- 
ganic limitations,  and  to  refrain  from  de- 
clining to  enforce  statutes,  except  In  cases  of 
clear  and  unmistakable  violations  of  the  Con- 
stitution that  require  judicial  action  to  give 
effect  to  the  supreme  law  of  the  land  on  the 
subject  pursuant  to  the  oath  taken  by  all 
officials  to  "support  *  •  •  the  Constitu- 
tion." 

[S]  In  order  to  Justify  the  courts  in  de- 
claring Inoperative  as  a  delegation  of  legisla- 
tive power  s  statute  conferring  particular 
duties  or  authority  upon  administrative  offi- 
cers, it  must  clearly  appear  beyond  a  reason- 
able doubt  that  the  duty  or  authority  so  con- 
ferred is  a  power  that  appertains  exclusively 
to  the  legislative  department,  and  the  con- 
ferring of  it  la  not  warranted  under  the  pro- 
visions of  the  Constitution.  In  vesting  the 
legislative  power  of  the  state  in  the  Senate 


and  House  of  Representatives,  the  Constitu- 
tion by  implication  forbids  the  delegation  by 
the  Legislature  of  the  general  lawmaking 
power  of  the  state  to  any  other  officers ;  but 
by  immemorial  usage  based  on  public  neces- 
sity, this  implication  does  not  apply  to  the 
powers  that  may  be  conferred  upon  munici- 
palities for  local  governmental  purposes,  and 
the  terms  of  the  present  Constitution  con- 
template the  giving  of  large  and  varied  gov- 
ernmental powers  to  municipalities.  Where 
a  statute  does  not  violate  the  federal  or  state 
Constitution,  the  legislative  will  is  supreme, 
and  its  policy  Is  not  subject  to  judicial  re- 
view. The  courts  have  no  veto  power,  and 
do  not  assume  to  regulate  state  policy ;  but 
they  recognize  and  enforce  the  policy  of  the 
law  as  expressed  in  valid  enactments,  and  de- 
cline to  enforce  statutes  only  when  to  do  sa 
would  violate  organic  law.  See  State  v.  At- 
lantic Coast  Line  R.  Co.,  56  Fla.  617,  47 
South.  969,  32  L.  R.  A.  (N.  8.)  639;  Davis 
v.  Florida  Power  Co.,  64  Fla.  246,  60  South. 
759;  State  v.  Bryan,  50  Fla.  293,  3d  South. 
929 ;  County  Comma,  v.  Pilot  Comma,  62  Fla. 
197,  42  South.  697 ;  State  v.  Lane  (Ala.)  62 
South.  31. 

Statutes  authorizing  municipalities  by  stat- 
ed procedure  to  change  their  corporate  ter- 
ritory and  limits  as  fixed  by  statute  have 
been  applied  under  the  present  Constitution 
Of  this  state.  See  section  172  et  seq.  Gen. 
Stats,  of  1906;  City  of  Orlando  v.  Orlando 
Water  &  Light  Co.,  50  Fla.  207,  39  South. 
532 ;  Town  of  Ormond  v.  Shaw,  50  Fla.  445, 
39  South.  108. 

Under  the  provisions  of  section  5,  art  9, 
of  the  Constitution  "the  Legislature  may 
*  *  *  provide  for  •  •  •  a  tax  on  li- 
censes," a  statute  may  authorize  a  munici- 
pality to  Impose  by  ordinance  license  taxes, 
though  such  statute  and  the  ordinances 
adopted  under  It  and  the  licenses  Imposed 
may  be  inconsistent  with  other  statutes  cov- 
ering the  particular  subject  Hardee  v. 
Brown,  56  Fla.  377,  47  South.  834;  Ferguson 
v.  McDonald,  63  South.  915,  decided  at  the 
last  term. 

The  Constitution  of  the  state  contains  the 
following : 

Section  2,  Declaration  of  Rights:  "All  po- 
litical power  is  inherent  in  the  people.  Gov- 
ernment is  Instituted  for  the  protection,  se- 
curity and  benefit  of  the  citizens,  and  they 
have  the  right  to  alter  or  amend  the  same 
whenever  the  public  good  may  require  it" 

Section  24,  Declaration  of  Rights:  The 
"enunciation  of  rights"  contained  in  the  Con- 
stitution "shall  not  be  construed  to  impair 
or  deny  others  retained  by  the  people." 

Section  1,  art  3 :  "The  legislative  authority 
of  this  state  shall  be  vested  in  a  Senate  and 
a  House  of  Representatives.'' 

Section  24,  art  3 :  "The  Legislature  Shall 
establish  a  uniform  system  of  county  and 
municipal  government  which  shall  be  appli- 
cable, except  in  cases  where  local  or  special 
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laws  are  provided  by  the  legislature  that  may 
be  Inconsistent  therewith." 

Section  20,  art  3:.  "The  Legislature  shall 
not  pass  special  or  local  laws  •  •  *  reg- 
ulating the  jurisdiction  and  duties  of  any 
class  of  officers,  except  municipal  officers, 
*  *  *  regulating  the  practice  of  courts  of 
justice,  except  municipal  courts." 

Section  8,  art  8:  "The  Legislature  shall 
have  power  to  establish  and  to  abolish  mu- 
nicipalities, to  provide  for  their  government, 
to  prescribe  their  Jurisdiction  and  powers, 
and  to  alter  or  amend  the  same  at  any  time. 
When  any  municipality  shall  be  abolished, 
provision  shall  be  made  for  the  protection 
of  its  creditors." 

Whether  the  first  sentence  of  section  8,  art 
8,  above  quoted  is  a  declaration  of  the  com- 
mon-law powers  of  the  lawmaking  body  of  a 
sovereign  state  or  not  it  is  a  specific  defini- 
tion in  general  and  comprehensive  terms  of 
the  powers  of  the  Legislature  with  reference 
to  municipalities. 

At  common  law  the  legislative  authority 
could  empower  a  municipality  to  pass  ordi- 
nances that  had  the  force  of  law  In  their 
proper  sphere ;  and  this  legislative  authority 
is  not  curtailed  by  the  provision  of  the  Con- 
stitution vesting  "the  legislative  authority  of 
the  state  *  •  *  in  a  Senate  and  House 
of  Representatives." 

[5]  In  conferring  upon  municipalities  ap- 
propriate quasi  legislative  powers  for  local 
governmental  purposes,  the  Legislature  does 
not  violate  the  Implied  principle  of  organic 
law  that  the  Legislature  shall  not  delegate 
its  general  lawmaking  power.  See  State  v. 
Atlantic  Coast  Line  R.  Co.,  56  Fla.  617,  text 
634,  47  South.  969,  32  L.  R.  A.  (N.  S.)  639; 
State  v.  Westmoreland,  133  La.  1015,  63 
South.  502 ;  Cooley  on  Const  Lim.  (6th  Ed.) 
p.  138;  McQuillon  on  Mun.  Corp.  par.  124; 
Stontenburgh  v.  Hennick,  129  U.  S.  141,  9 
Sup.  Ct  256,  32  L.  Ed.  637. 

[t,  7]  The  section  of  the  Constitution  em- 
powering the  Legislature  "to  establish  and  to 
abolish  municipalities,  to  provide  for  their 
government  to  prescribe  their  Jurisdiction 
and  powers,  and  to  alter  or  amend  the  same 
at  any  time,"  does  not  prescribe  the  manner 
by  which,  or  the  instrumentalities  through 
which,  the  Legislature,  in  dealing  with  mu- 
nicipalities, shall  "provide  for  their  govern- 
ment" or  "prescribe  their  jurisdiction  and 
powers."  '  In  the  absence  of  organic  'direc- 
tion or  limitation,  the  Legislature  may  adopt 
any  appropriate  instrumentalities  in  dis- 
charging its  duty  "to  provide  for  the  govern- 
ment" of  a  municipality.  Purely  local  regu- 
lations may  as  legally  and  more  convenient- 
ly be  provided  through  municipal  govern- 
ments, and  liberal  use  of  municipalities  for 
local  governmental  purposes  is  clearly  con- 
templated by  the  quoted  provisions  of  the 
Constitution. 

The  express  authority  given  to  the  Legis- 
lature by  the  Constitution  to  "prescribe"  the 
"powers"  of  municipalities,  and  "to  provide 


for  their  government"  is  not  subject  to  im- 
plied limitation*  that  would  curtail  the  real 
intent  and  purpose  of  the  authority  express- 
ly conferred,  as  disclosed  by  a  consideration 
of  the  language  used  and  the  subject-matter 
upon  which  it  operates. 

While,  under  the  express  authority  "to 
provide  for  the  government"  of  municipali- 
ties, and  to  "prescribe  their  jurisdiction  and 
powers,  and  to  alter  or  amend  the  same  at 
any  time,"  the 'Legislature  cannot  delegate  to 
a  municipality  its  general  lawmaking  power 
for  the  state,  nor  confer  a  power  that  vio- 
lates any  other  express  provision  of  organic 
law,  nor  confer  "powers"  other  than  for  mu- 
nicipal purposes,  yet  the  Legislature  has  a 
wide  discretion  in  the  government  it  may 
provide  and  in  the  powers  it  may  prescribe 
for  a  municipality,  and  also  in  the  means  and 
instrumentalities  it  may  use  in  providing  the 
government  and  prescribing  the  powers,  when 
organic  law  is  not  plainly  violated.  See 
Eckerson  v.  City  of  Dea  Moines,  137  Iowa, 
452,  115  N.  W.  177. 

The  exercise  of  the  power  conferred  by  the 
statute  here  considered  does  not  change  ex- 
isting state  laws  or  declare  what  the  laws 
of  the  state  shall  be,  except  in  so  far  as  the 
law  affects  the  particular  municipality  in 
its  municipal  affairs;  and  the  specific  and 
limited  powers  conferred  by  this  particular 
statute  upon  the  municipality  cannot  be  said 
to  be  a  delegation  of  the  general  lawmaking 
power  of  the  Legislature  in  plain  violation 
of  the  Constitution.  Certainly  by  giving  this 
limited  authority  the  Legislature  has  not 
lost  its  control  over  every  municipal  power. 
See  Straw  v.  Harris,  54  Or.  424, 103  Pac.  777; 
City  of  Chicago  v.  M.  &  M.  Hotel  Co.,  248 
111.  264,  93  N.  E.  753.  Under  the  Constitu- 
tion the  Legislature  may  "alter  or  amend 
the  same  at  any  time." 

[8]  A  statute  may  be  in  whole  or  in  part 
repealed  or  superseded  or  abrogated  by  im- 
plication of  law  as  a  result  of  the  due  enact- 
ment of  a  subsequent  statute  covering  the 
same  subject  or  by  the  operation  of  a  later 
statute  upon  the  occurrence  of  a  definitely 
specified  contingent  event* 

[9]  If  it  is  clear  from  Its  terms  and  pur- 
pose that  the  intent  of  a  statute  is  that  it 
shall  supersede  another  statute  upon  a  stat- 
ed contingent  event  the  courts  will  give  ef- 
fect to  such  intent  when  organic  law  is  not 
thereby  plainly  violated,  since  the  intent  of 
the  law  Is  its  vital  force,  and  the  province 
of  the  courts  is  to  ascertain  and  effectuate 
the  valid  legislative  purpose. 

The  statute  expressly  provides  "that  all 
laws  or  parts  of  laws  inconsistent  herewith 
are  hereby  repealed."  This  repeal  of  con- 
flicting charter  powers  becomes  operative 
upon  the  taking  of  the  specifically  designated 
action  by  the  municipality  for  municipal  pur- 
poses, under  the  limited  authority  expressly 
given  by  the  statute.  This  is  manifestly  the 
legislative  intent  and  such  intent  is  the 
vitality  of  the  law.  Thus  the  statute  amends 
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the  charter  powers  of  the  city,  but  It  does  not 
repeal  or  suspend  the  operation  of  particular 
feaures  of  the  charter  acts,  except  in  the 
event  that  expressly  authorised  action  Is  duly 
taken  by  the  municipality  that  Is  In  accord 
with  this  statute,  but  Is  In  conflict  with  other 
charter  acts.  The  authority  conferred  by 
the  statute  Is  for  a  municipal  purpose,  and  Is 
within  the  powers  that  the  Legislature  could 
lawfully  confer  upon  the  municipality,  viz., 
the  creation,  change,  and  duty  of  municipal 
officers  and  boards;  the  legislative  powers 
and  duties  of  the  city  council  being  express- 
ly excluded. 

[10,11]  Neither  the  Constitution  nor  the 
common  law  defines  the  line  of  separation  be- 
tween the  powers  that  shall  be  exercised  di- 
rectly by  the  Legislature  and  those  that  may 
be  indirectly  exercised  through  delegated  au- 
thority conferred  upon  municipal  governmen- 
tal agencies.  Where  the  Legislature  has  au- 
thority to  provide  a  governmental  regulation, 
and  the  organic  law  does  not  prescribe  the 
manner  of  adopting  or  providing  it,  and  the 
nature  of  the  regulation  does  not  require  that 
it  be  afforded  by  direct  legislative  act,  such 
regulation  may  be  provided  either  directly 
by  the  Legislature  or  indirectly  by  the  legisla- 
tive use  of  any  appropriate  instrumentality, 
where  no  provision  or  principle  of  organic 
law  Is  thereby  violated.  If  this  rule  is  not 
recognized,  many  useful  governmental  regu- 
lations may  be  practically  unattainable  to 
the  detriment  of  the  public,  when,  in  the  lan- 
guage of  the  Constitution,  the  ''government  is 
instituted  for  the  protection,  security  and 
benefit  of  the  citizens."  This  salutary  prin- 
ciple is  observed  with  reference  to  adminis- 
trative boards  and  officers,  and  it  is  special- 
ly applicable  to  powers  that  may  be  conferred 
upon  municipalities  for  local  governmental 
purposes.  Such  a  principle  is  particularly 
useful  in  our  system,  where  the  Constitution, 
in  fixing  the  status  and  powers  of  municipali- 
ties, expressly  authorizes  the  Legislature  "to 
provide  for  their  government,"  and  "to  pre- 
scribe their  jurisdiction  and  powers,  and  to 
alter  or  amend  the  same  at  any  time,"  by 
"local  or  special  laws"  to  meet  the  Inherent- 
ly varied  local  conditions  and  requirements 
that  are  particular  to  this  state,  in  the  in- 
terest of  the  public  welfare. 

The  Constitution  expressly  provides  the 
manner  in  which  statutes  shall  be  enacted 
by  the  Legislature  itself;  but,  in  providing 
for  legislative  control  of  municipalities,  the 
Constitution  ordains,  in  general  terms,  that 
the  Legislature  shall  prescribe  the  "jurisdic- 
tion and  powers"  of  municipalities  and  "pro- 
vide for  their  government"  While  the  Leg- 
islature may  itself  enact  all  the  laws  required 
by  a  municipality,  it  certainly  may  delegate 
to  the  municipality  power  to  enact  ordinances 
not  in  conflict  with  the  Constitution  that 
have  the  force  of  law  within  their  proper 
sphere.  In  Its  discretion,  the  Legislature 
may,  by  its  own  direct  enactment  or  through 


the  agency  of  municipal  ordinances  and  regu- 
lations, prescribe  and  provide  for  the  "num- 
bers, powers,  duties,  terms  of  office,  and  the 
time  and  manner  of  election  or  appointment 
of  any  or  all  boards  and  officers  of  the  city 
of  Jacksonville;"  and  the  Legislature  may 
Itself  provide  how  any  and  all  boards  and 
officers  of  the  city  may  be  abolished  and  new 
boards  and  officers  created,  or  it  may  delegate 
this  power  to  the  municipality  or  its  electors, 
without  violating  the  organic  law  of  the 
land.  This  being  so,  the  fact  that  some  of 
these  regulations  may  be  already  directly 
prescribed  by  statute  does  not  deprive  the 
Legislature  of  the  right  to  alter  or  amend 
them;  and  it  may  do  so  through  the  medium 
of  the  municipality,  by  express  authority  duly 
given,  where  no  provision  of  the  Constitution 
is  thereby  plainly  violated.  By  authorizing 
the  municipality  to  adopt  regulations  per- 
taining to  the  creation  and  abolishment  and 
powers  and  duties  of  municipal  officers  and 
boards  that  are  In  conflict  with  existing  stat- 
utes, the  Legislature,  in  effect,  expressly  au- 
thorized municipal  action  within  its  province; 
and,  when  that  authorized  municipal  action 
is  duly  taken,  the  existing  statutory  regula- 
tions in  conflict  therewith  are,  by  force  of  the 
statute  giving  the  authority,  suspended  or 
abrogated.  This  does  not  in  reality  amount 
to  the  repeal  of  a  statute  by  municipal  ac- 
tion; but  the  operation  of  a  statute  upon  a 
particular  subject  may  be  suspended  by  the 
force  and  effect  of  another  statute  authoriz- 
ing conflicting  municipal  action  to  be  taken 
for  a  municipal  purpose  in  accordance  with 
express  legislative  authority  given  to  that 
end. 

[1 2, 1 3]  Uniformity  is  not  required  In  the 
character  and  number  or  in  the  powers  and 
duties  of  municipal  officers;  and  it  is  en- 
tirely clear  that  the  Legislature  may  author- 
ize a  municipality  to  create  and  abolish  its 
own  municipal  offices  and  to  define  and 
change  the  powers  and  duties  of  its  munici- 
pal officers.  If  the  subject  is  already  cov- 
ered by  the  statute,  the  Legislature  may 
abrogate  the  statute  and  confer  the  stated 
authority  upon  the  municipality.  If  the  con- 
flicting statutes  are  abrogated  by  force  and 
operation  of  the  statute  conferring  upon  the 
municipality  the  power  to  create  and  regu- 
late its  own  officers  and  boards,  there  is  no 
obstacle  to  the  exercise  of  the  authority  by 
the  municipality.  Such  is  the  situation  here. 
The  statute  complained  of  confers  a  limited 
power  upon  the  municipality  to  regulate  the 
character  and  number  and  the  powers  and 
duties  of  its  administrative  officers  and 
boards  for  municipal  purposes;  and,  when 
that  power  is  duly  exercised  within  the  limi- 
tations of  the  law,  the  conflicting  statutes 
are  superseded  by  the  force  and  operation  of 
the  statute  in  conferring  the  power  upon  the 
municipality,  and  in  expressly  repealing  all 
inconsistent  statutory  provisions. 

[14]  The  statute  here  involved  is  limited  in 
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its  operation,  is  confined  to  municipal  gov- 
ernmental regulations,  and  Is  not  beyond  all 
reasonable  doubt  In  conflict  with  the  princi- 
ple of  organic  law  which  forbids  a  delegation 
of  the  general  lawmaking  power  of  the  state. 
Nor  does  the  statute  in  effect  authorize  a 
municipality  to  repeal  a  state  law.  See 
Munn  v.  Finger,  64  South.  271,  decided  at  the 
last  term;  City  of  Yazoo  City  v.  Llghtcap, 
82  Miss.  148,  33  South.  949;  Dobbin  v.  City 
of  San  Antonio,  2  Posey  Unrep.  Caa  708; 
Village  of  St  Johnsbury  v.  Thompson,  69  Vt 
300,  9  AtL  571,  59  Am.  Rep.  731 ;  City  of  San 
Luis  Obispo  v.  Fitzgerald,  126  Cal.  279,  58 
Pac.  699;  Bearden  v.  City  of  Madison,  73 
Ga.  184;  28  Cyc.  365  et  seq.;  McQuillln  on 
Mun.  Corp.  para  643,  843;  Plinklewisch  v. 
Portland  Ry.,  L.  &  P.  Co.,  58  Or.  499,  115 
Pac.  151;  Smith  on  Mun.  Corp.  par.  106; 
Dillon  on  Mun.  Corp.  69,  573. 

The  Constitution  is  the  controlling  law, 
and  while,  in  appropriate  proceedings  proper- 
ly taken,  it  may  be  the  duty  of  the  court  to 
declare  a  legislative  enactment  to  be  Inopera- 
tive in  whole  or  In  part,  If  It  plainly  violates 
the  Constitution,  yet,  as  under  our  system 
of  government  the  lawmaking  power  of  the 
Legislature  Is  subject  only  to  the  limitations 
contained  In  the  state  and  federal  Constitu- 
tions, the  court  should,  in  deference  to  the 
Legislature,  take  care  to  so  interpret  an 
enactment  as  to  make  it  consistent  with  the 
Constitution,  if  it  can  be  done  upon  any  rea- 
sonable consideration  of  the  legislative  in- 
tent, as  shown  by  a  fair  application  of  all 
the  language  used  to  the  purpose  designed 
to  be  accomplished  by  the  enactment. 

In  State  v.  Dillon,  42  Fla.  95,  28  South.  781, 
the  portion  of  the  ordinance  condemned  was 
in  direct  conflict  with  the  prior  statute  on 
the  subject  and  not  authorized  by  the  lat- 
er statute.  Here  the  ordinance  apparently 
accords  with  the  statute  authorizing  its  adop- 
tion. 

In  the  case  of  State  ex  reL  Mueller  v. 
Thompson,  149  Wis.  488,  137  N.  W.  20,  43 
L.  R.  A.  (N.  S.)  339,  Ann.  Cas.  1913C,  774, 
Dexheimer  ▼.  City  of  Orange,  60  N.  J.  Law, 
111,  36  Atl.  706,  Elliott  v.  City  of  Detroit,  121 
Mich.  611,  84  N.  W.  820,  and  other  cases  hold- 
ing such  authority  to  be  a  delegation  of 
lawmaking  power  In  violation  of  organic 
law,  the  decisions  were  apparently  controlled 
by  the  restrictive  provisions  of  the  Constitu- 
tion or  by  the  unrestricted  nature  of  the 
authority  conferred.  In  this  state  uniformi- 
ty of  municipal  government  Is  not  required, 
and  the  Legislature  has  plenary  powers  In 
the  premises.  The  ordinance  Is  apparently 
in  substantial  accord  with  the  statute,  and 
it  Is  not  clearly  void  for  uncertainty.  The 
statute  is  not  affected  by  the  restraining 
of  the  first  election  thereunder  at  the  time 
required  by  the  act  See  State  ex  reL  Law 
v.  Saxon,  25  Fla.  792,  6  South.  858.  The  dis- 
cussion herein  has  reference  to  the  particular 


statute  as  applied  to  a  municipality  under 
the  present  Constitution  of  this  state. 

The  restraining  order  appealed  from  is  re- 
versed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 


ANDERSON  v.  CITY  OF  OCA  LA. 
(Supreme  Court  of  Florida.   March  12,  1914.) 

(Syllabus  by  the  Court.) 
L  Constitutional  Law  (§  48*)— Constbuo- 

TIO  N— VALI  MTV . 

The  lawmaking  power  of  the  Legislature 
of  a  state  is  subject  only  to  the  limitations  pro- 
vided in  the  state  and  federal  Constitutions; 
and  no  duly  enacted  statute  should  be  judicially 
declared  to  be  inoperative  on  the  ground  that 
it  violates  organic  law,  unless  it  clearly  appears 
beyond  all  reasonable  doubt  that,  under  any 
rational  view  that  may  be  taken  of  the  statute, 
it  is  in  positive  conflict  with  some  identified  or 
designated  provision  of  constitutional  law. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §  46;  Dec.  Dig.  §  48.*] 

2.  Constitutional  Law  (|  290*)— Eminent 
Domain  (|  2*)  —  Municipal  Cobpobationb 
(§  266*)— Due  Process— Compensation  fob 
Property  Taken  —  Sidewalk  Assessment. 

There  is  no  express  provision  in  the  Con- 
stitution of  the  state  of  Florida  as  to  special 
assessments  by  a  municipality  for  local  im- 
provements. Section  4  of  chapter  4089  of  the 
Laws  of  Florida  (Acts  of  1891,  p.  134),  known 
as  the  "Charter  Act  of  the  City  of  Ocala," 
which  reads  as  follows,  does  not  violate  organic 
law  or  deprive  any  citizen  or  property  owner 
of  any  constitutional  right: 

"The  said  city  council  shall  have  power  by 
ordinance  to  regulate,  provide  for  and  compel 
the  construction  and  repair  of  sidewalks  and 
pavements;  and  if  the  owner  or  owners  of  any 
lot  or  lots  shall  fail  to  comply  with  the  provi- 
sions of  such  ordinance  within  such  time  as 
may  be  prescribed  therefor,  the  city  council 
may  contract  for  the  construction  and  repair  of 
such  sidewalks  or  pavement,  and  the  amount 
contracted  to  be  paid  for  the  same  by  the  city 
shall  be  a  lien  upon  such  lot  or  lots  along  which 
said  sidewalk  or  pavement  is  constructed  or 
repaired,  and  such  amount  may  be  assessed  as 
a  special  tax  against  the  lot  or  lots  adjoining 
which  such  sidewalk  or  pavement  shall  be  con- 
structed or  repaired,  and  the  same  may  be  en- 
forced by  suit  at  law  or  in  equity,  or  the  said 
amount  may  be  recovered  against  the  said  own- 
er or  owners  by  a  suit  before  any  court  of  com- 
petent jurisdiction." 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law.  Cent  Dig.  |{  871-875;  Dec  Dig.  f 
290;*  Eminent  Domain,  Cent  Dig.  f§  3-12; 
Dec.  Dig.  {  2;*  Municipal  Corporations,  Cent 
Dig.  |  712;  Dec.  Dig.  §  266.*] 

3.  Municipal  Corporations  (1§  488,  489*)— 
Sidewalk  Assessment—  Validity  of  Ordi- 
nance—Estoppel. 

In  a  suit  in  equity  by  a  municipality  against 
an  owner  of  real  estate  for  the.  enforcement  of 
a  lien  for  the  building  of  a  sidewalk  by  such 
municipality  along  the  lines  of  such  real  estate, 
where  the  allegations  in  the  bill  show  that  such 
owner  had  direct  notice  of  the  special  assessment 
against  his  property  for  the  building  of  a  side- 
walk, whereby  such  owner  was  afforded  ample 
opportunity  to  go  before  the  city  council  with 
a  petition  or  complaint  if  he  so  desired,  or  to 
resort  to  a  court  of  equity  for  a  restraining 
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order,  bat  did  neither,  and  where  it  is  alleged 
in  such  bill  "that  the  construction  of  the  side- 
walk aforesaid  was  done  with  the  knowledge 
and  acquiescence  of  the  defendant  and  without 
objection  by  the  defendant  or  any  one  in  his  be- 
half," which  allegations  the  defendant  admits 
to  be  true  by  interposing  a  demurrer  to  the  bill, 
such  defendant  is  not  in  a  position  to  take  ad- 
vantage of  any  omissions  or  irregularities  in 
the  ordinance  providing  for  the  construction  of 
sidewalks,  but  will  be  held  to  be  estopped  by 
his  conduct  from  so  doing,  where  no  constitu- 
tional right  has  been  violated. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1147-1152;  Dec 
Dig.  |S  488,  489.*] 

4.  Municipal  Corporations  (SS  406,  469*)— 
Sidewalk  Assessment— Fbont-Foot  Rule. 

Under  the  provisions  of  section  8  of  article 
8  of  the  Constitution  of  Florida,  "the  Legisla- 
ture shall  have  power  to  establish  and  to  abol- 
ish municipalities,  to  provide  for  their  govern- 
ment, to  prescribe  their  jurisdiction  and  pow- 
ers, and  to  alter  or  amend  the  same  at  any 
time,"  the  Legislature  may  by  statute  confer 
upon  a  municipality  the  authority  by  ordinance 
to  regulate,  provide  for,  and  compel  the  con- 
struction and  repair  of  sidewalks,  and  to  levy  a 
special  assessment  upon  lots  along  which  such 
sidewalks  are  constructed,  leaving  the  munici- 
pality free  to  pursue  such  c&urse  as  it  might 
think  best  in  making  such  special  assessment,  so 
long  as  no  principle  of  organic  law  is  violated. 
Under  such  authority  a  municipality  may,  in 
providing  for  such  special  assessment,  adopt 
what  has  become  known  as  the  "front-foot  rule." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  58  1001,  1002,  1113- 
1117;  Dec  Dig.  §§  406,  469.*] 

5.  Evidence  (|  10*)— Judicial  Notice. 

An  appellate  court  cannot  take  judicial  no- 
tice of  the  location  of  the  different  streets,  and 
avenues  in  a  city  or  town. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  0-14;  Dec  Dig.  §  10.*] 

6.  Municipal  Corporations  (§  281*)  —  Side- 
walk Assessment— Enforcement  of  Lien. 

Where  there  is  a  substantial  compliance 
with  lawful  requirements  in  the  construction  of 
sidewalks  and  street  improvements  by  a  munic- 
ipality, and  it  is  not  made  to  appear  that  the 
improvements  as  made  are  unsuited  to  the  pur- 
poses designed,  or  that  such  improvements  are 
of  no  practical  value,  a  lien  under  the  statute 
on  the  adjacent  property  for  such  improvements 
may  be  enforced  for  the  real  value  thereof  un- 
der a  lawful  contract 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  55  745-749;  Dec  Dig. 
I  28L*] 

7.  Municipal  Corporations  (t  456*) — Side- 
■  walks— Gross  Assessment— Validitt. 

Where  neither  the  charter  act  nor  the  or- 
dinance provide  for  a  special  assessment  for 
the  construction  of  sidewalks  against  each  lot 
separately,  such  special  assessment  may  be  lev- 
ied in  gross  upon  several  lots  of  the  Bame 
owner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1094-1099;  Dec 
Dig.  S  456.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; W.  S.  Bullock,  Judge. 

Bill  by  the  City  of  Ocala,  a  municipal  cor- 
poration, against  R.  L.  Anderson,  to  enforce 
a  lien.  Demurrer  to  the  bill  overruled,  and 
defendant  appeals.  Affirmed. 

R.  L.  Anderson,  of  Ocala,  for  appellant 
Spencer  &  Hocker,  of  Ocala,  for  appellee. 


SHACKLE  FORD,  C.  J.  The  city  of  Ocala, 
a  municipal  corporation,  filed  its  bill  in 
chancery  against  R.  L.  Anderson  for  the  en- 
forcement of  a  lien  upon  lots  2  and  3  of 
block  59  of  the  old  survey  of  the  dty  of 
Ocala,  of  which  the  defendant  is  alleged  to 
be  the  owner,  for  the  sum  of  $199-20,  with 
interest  for  the  construction  of  sidewalks 
and  curbing  along  and  abutting  such  prop- 
erty, the  cost  thereof  which  had  been  in- 
curred by  the  complainant  To  this  bill  the 
defendant  interposed  a  demurrer,  which  was 
overruled,  and  from  which  interlocutory  or- 
der the  defendant  has  entered  his  appeal. 
We  do  not  copy  the  biU  and  exhibit,  the  de- 
murrer, or  the  order  of  the  court  thereon, 
but  shall  refer  to  such  portions  thereof  as 
may  be  necessary  to  render  this  opinion  in- 
telligible. The  defendant  has  assigned  11 
errors,  but  we  shall  not  treat  them  in  de- 
tail. As  the  defendant  who  is  the  appellant 
here,  says  in  his  brief:  "It  is  contended  that 
the  charter  act  itself  is  invalid;  that  the 
ordinance  under  which  these  proceedings 
have  been  taken  is  likewise  invalid;  and  that 
finally,  assuming  or  conceding  that  the  char- 
ter act  and  the  ordinance  are  valid,  then  the 
city  has  failed  to  comply  with  material  re- 
quirements of  its  own  ordinance,  and  there- 
fore is  not  entitled  to  enforce  the  lien  claim- 
ed." We  shaU  treat  these  contentions  in  the 
order  in  which  they  are  above  set  forth. 

[2]  The  charter  act,  the  validity  of  which 
is  attacked,  is  chapter  4089  of  the  Laws  of 
Florida  (Acts  of  1891,  p.  134),  being  entitled 
"An  act  to  extend  and  enlarge  the  bound- 
aries and  powers  of  the  municipality  known 
as  Ocala,  Marion  county,  Florida."  The  as- 
sault is  directed  against  section  4,  which 
reads  as  follows: 

"The  said  dty  council  shall  have  power  by 
ordinance  to  regulate,  provide  for  and  com- 
pel the  construction  ahd  repair  of  sidewalks 
and  pavements ;  and  if  the  owner  or  owners 
of  any  lot  or  lots  shall  fall  to  comply  with 
the  provisions  of  such  ordinance  within  such 
time  as  may  be  prescribed  therefor,  the  city 
council  may  contract  for  the  construction  and 
repair  of  such  sidewalks  or  pavement  and 
the  amount  contracted  to  be  paid  for  the 
same  by  the  dty  shall  be  a  lien  upon  such 
lot  or  lots  along  which  said  sidewalk  or 
pavement  is  constructed  or  repaired,  and 
such  amount  may  be  assessed  as  a  special 
tax  against  the  lot  or  lots  adjoining  which 
such  sidewalk  or  pavement  shall  be  construct- 
ed or  repaired,  and  the  same  may  be  en- 
forced by  suit  at  law  or  In  equity,  or  the  said 
amount  may  be  recovered  against  the  said 
owner  or  owners  by  a  suit  before  any  court 
of  competent  jurisdiction." 

It  is  insisted  that  this  quoted  section  of  the 
charter  ad  is  violative  of  section  12  of  the 
Declaration  of  Rights  of  our  state  Constitu- 
tion, which  provides,  among  other  things, 
that  "no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of 


♦For  otner  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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law;  nor  shall  private  property  be  taken 
without  just  compensation."  In  support  of 
this  contention,  it  is  urged  that  the  quoted 
section  is  invalid,  "because:  First,  it  pro- 
vides for  fixed  charges  or  taxes  against  prop- 
erty, without  any  reference  whatever  to  any 
benefit  which  may  accrue  by  reason  of  the 
tax;  and  because  also  no  provision  whatever 
is  made  in  the  act  for  giving  notice  to  the 
property  owner  to  enable  him  to  have  a  hear- 
ing as  to  the  assessment,  or  the  benefit  there- 
of, prior  to  the  lien  being  fixed  upon  his 
property."  The  appellant  cites  Norwood  v. 
Baker,  172  TJ.  8.  269,  19  Sup.  Ct.  187,  43  L. 
Ed.  443,  28  Cyc.  1104,  and  notes,  and  other 
authorities  to  the  effect  that  "an  assessment 
without  benefit  to  the  property,  or  in  excess 
of  any  benefit,  Is  the  taking  of  private  prop- 
erty without  Just  compensation."  Even  if 
we  concede  the  correctness  of  this  principle 
as  an  abstract  or  general  proposition,  we 
fall  to  see  wherein  it  sustains  or  helps  the 
contention  of  the  appellant  The  doctrine 
enunciated  in  Norwood  v.  Baker,  supra,  has 
been  the  subject  of  much  discussion  and  crit- 
icism, but  there  is  no  occasion  for  us  to  go 
into  the  matter  at  any  length.  Suffice  It  to 
say  that  the  principle  laid  down  in  the  cited' 
case  has  been  much  modified  or  qualified  in 
subsequent  decisions  rendered  by  the  same 
court  See  French  v.  Barber  Asphalt  Pav- 
ing Co.,  181  U.  S.  325,  21  Sup.  Ct  625,  45  L. 
Ed.  879;  Wight  v.  Davidson,  181  U.  S.  371, 
21  Sup.  Ct  616,  45  L.  Ed.  900;  Tonawanda 
v.  Lyon,  181  U.  S.  389,  21  Sup.  Ct  609,  45 
L.  Ed.  908;  Webster  v.  City  of  Fargo,  181 
U.  S.  394,  21  Sup.  Ct  623,  45  L.  Ed.  912;  Cass 
Farm  Co.  v.  City  of  Detroit  181  U.  S.  396, 
21  Sup.  Ct  644,  645,  45  L.  Ed.  914;  Detroit 
v.  Parker,  181  D.  S.  399,  21  Sup.  Ct  624,  45 
L.  Ed.  917;  Shumate  v.  Heman,  181  U.  S. 
402,  21  Sup.  Ct  645,  45  L.  Ed.  922.  We  would 
also  refer  to  Sheley  v.  City  of  Detroit  45 
Mich.  431,  8  N.  W.  52;  Cass  Farm  Co.  v. 
City  of  Detroit  124  Mich.  433,  83  N.  W.  108; 
Barber  Asphalt  Paving  Co.  v.  French,  158 
Mo.  534,  58  S.  W.  934,  54  L.  R.  A.  492;  Job 
v.  City  of  Alton,  189  111.  256,  59  N.  E.  622, 
82  Am.  St  Rep.  448;  City  Council  of  Mont- 
gomery v.  Moore,  140  Ala.  638,  37  South. 
291.  An  exhaustive  discussion  of  the  entire 
subject  will  be  found  in  chapter  28  of  volume 
4  of  Dillon's  Municipal  Corporations  (5th 
Ed.),  entitled  "Special  Assessments."  The 
great  weight  of  authority  fully  sustains  the 
principle  as  thus  laid  down  by  Judge  Dillon 
in  section  1431  of  his  work  just  cited:  "The 
courts  are  very  generally  agreed  that  the 
authority  to  require  the  property  specially 
benefited  to  bear  the  expense  of  local  im- 
provements la  a  branch  of  the  taxing  power, 
or  included  within  it  and  the  many  cases 
which  have  been  decided  fully  establish  the 
general  proposition  that  a  statute  authoriz- 
ing the  municipal  authorities  to  open  or  es- 
tablish streets,  or  to  make  local  improve- 
ments of  the  character  above  mentioned,  and 
to  assess  the  expense  upon  the  property 


which,  In  the  opinion  of  the  designated  tri- 
bunal or  officers,  shall  be  specially  benefited 
by  such  street/  or  improvement  in  proportion 
to  the  amount  of  such  benefit  or  upon  the 
abutters  In  proportion  to  benefits  or  front- 
age or  superficial  contents,  is,  in  the  absence 
of  some  special  constitutional  restriction,  a 
valid  exercise  of  the  power  of  taxation. 
Whether  the  expense  of  making  such  Im- 
provements shall  be  paid  out  of  the  general 
treasury,  or  be  assessed  upon  the  abutting 
property  or  other  property  specially  benefited, 
and,  if  in  the  latter  mode,  whether  the  as- 
sessment snail  be  upon  all  property  found  to 
be  benefited,  or  alone  upon  the  abutters,  ac- 
cording to  frontage  or  according  to  the  area 
of  their  lots,  is,  according  to  the  present 
weight  of  authority,  considered  to  be  a  ques- 
tion of  legislative  expediency,  unless  there  is 
some  special  restraining  constitutional  pro- 
vision upon  the  subject  Whatever  limita- 
tion there  is  upon  the  legislative  power  of 
taxation  (which  includes  the  power  of  appor- 
tioning taxation)  must  be  found  in  the  na- 
ture of  the  power,  and  in  the  express  con- 
stitutional provisions."  See,  also,  the  discus- 
sion in  Cooley's  Constitutional  limitations 
(7th  Ed.)  pp.  729  to  738,  and  notes;  28  Cyc 
1103  et  seq.;  Dillon's  Municipal  Corporations 
(5th  Ed.)  vol.  4,  |  1486,  wherein  the  effect  of 
the  decisions  in  Norwood  v.  Baker,  supra, 
and  subsequent  cases  is  discussed  at  length, 
and  the  following  conclusion  reached  and  an- 
nounced: "As  a  result  of  the  decision*  of  the 
United  States  Supreme  Court,  It  may  be  re- 
garded as  definitely  settled  that  the  Legis- 
lature of  a  state  may  create,  or  authorize  the 
creation  of,  special  taxing  districts,  and 
charge  the  cost  of  a  local  improvement,  In 
whole  or  In  part  upon  the  property  In  such 
districts,  or  according  to  valuation  or  super- 
ficial area,  or  frontage,  without  violating  the 
fourteenth  amendment  to  the  federal  Con- 
stitution; and  that  the  whole  expense  of 
paving  or  improving  a  street  or  highway  may 
be  assessed  by  a  municipality  pursuant  to 
statutory  authority  upon  the  lands  abutting 
upon  the  street  or  highway  so  improved  in 
proportion  to  the  feet  frontage  of  such  lands, 
without  providing  for  a  judicial  inquiry  into 
the  value  of  such  lands  and  the  benefits  actu- 
ally to  accrue  to  them  by  the  proposed' im- 
provement'* 

We  think  that  this  statement  of  the  law 
is  correct  and  it  would  seem  to  be  decisive 
as  to  the  validity  of  the  authority  conferred 
by  section  4  of  the  charter  act  of  the  city  of 
Ocala,  quoted  above,  concerning  the  con- 
struction of  sidewalks  and  the  assessment  of 
a  special  tax  for  the  cost  thereof  against  the 
lot  or  lots  adjoining  which  such  sidewalk 
shall  be  constructed.  As  to  the  further  con- 
tention of  the  appellant  that  such  quoted 
section  4  is  invalid,  because  it  fails  to  pro- 
vide for  the  giving  of  any  notice  to  the  prop- 
erty owner  to  enable  him  to  have  a  hearing 
as  to  the  assessment,  or  the  benefit  there- 
of, prior  to  the  lien  being  fixed  upon  his 
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property,  we  believe  the  following  statement 
of  the  law,  as  laid  down  by  Page  &  Jones  In 
section  132  of  volume  1  of  their  work  on 
Taxation  by  Assessment,  to  be  correct  and 
abundantly  supported  by  the  authorities  cit- 
ed in  the  notes,  as  well  as  others:  "Whether 
a  notice  Is  necessary  prior  to  proceedings 
to  enforce  the  assessment  in  question  is  a 
matter  which  depends  upon  the  nature  of  the 
proceeding  by  which  such  assessment  is  en- 
forced. If  the  assessment  is  to  be  enforced 
summarily  without  notice  or  judicial  pro- 
ceedings, it  is  evident  that  no  opportunity  is 
thereby  given  to  the  property  owner  to  con- 
test the  assessment  upon  its  merits.  The 
assessment  has,  in  such  case,  already  be- 
come a  finality.  Accordingly,  If  notice  has 
not  been  given  at  a  prior  stage  of  the  pro- 
ceedings, so  that  the  property  owner  has  an 
opportunity  to  contest  the  assessment  upon 
its  merits,  the  proceeding  is  in  violation  of 
the  constitutional  provision  which  forbids 
the  taking  of  property  without  due  process 
of  law.  On  the  other  hand,  if  the  proceed- 
ing to  enforce  the  assessment  Is  in  the  nature 
of  a  judicial  proceeding  in  which  notice  is 
given  to  the  property  owner  and  a  full  op- 
portunity is  given  to  him  to  be  heard  upon 
the  merits,  such  proceeding  constitutes  due 
process  of  law  and  no  prior  notice  seems  to 
be  necessary." 

[1]  It  will  be  observed  that  such  section 
4  expressly  provides  for  the  enforcement  of 
the  special  tax  therein  provided  for  by  an 
action  at  law  or  suit  In  equity,  in  which  the 
owner  would  necessarily  have  an  opportuni- 
ty of  being  heard,  and  of  making  any  de- 
fense which  he  might  have.  See  Garvin  v. 
Daussman,  114  Ind.  429,  16  N.  E.  826,  5 
Am.  St  Rep.  637;  Law  v.  Johnston,  118  Ind. 
261,  20  N.  E.  745 ;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  L.  Ed.  616;  Hagar.v.  Recla- 
mation Dist  No.  108,  111  U.  S.  701,  4  Sup. 
Ct  663,  28  L.  Ed.  569;  2  Page  &  Jones' 
Taxation  by  Assessment,  IS  773,  1141;  Bal- 
lard v.  Hunter,  204  U.  S.  241,  27  Sup.  Ct 
261,  51  L.  Ed.  461.  It  should  also  be  borne 
in  mind  that  we  expressly  held  in  Edwards 
v.  City  of  Ocala,  58  Fla.  217,  50  South.  421: 
'There  is  no  express  provision  In  the  Consti- 
tution as  to  special  assessments  for  local 
improvements."  In  the  City  of  Jacksonville 
v.  Bowden,  64  South.  769,  decided  here  at 
the  present  term,  we  said:  "The  lawmaking 
power  of  the  Legislature  of  a  state  is  subject 
only  to  the  limitations  provided  in  the  state 
and  federal  Constitutions;  and  no  duly  en- 
acted statute  should  be  judicially  declared 
to  be  inoperative  on  the  ground  that  it  vio- 
lates organic  law,  unless  it  clearly  appears 
beyond  all  reasonable  doubt  that,  under  any 
rational  view  that  may  be  taken  of  the  stat- 
ute, it  Is  in  positive  conflict  with  some  iden- 
tified or  designated  provision  of  constitution- 
al law."  In  so  holding,  we  were  but  fol- 
lowing prior  decisions  of  this  court  In  the 
light  of  the  cited  authorities,  we  are  clear 
that  the  contention  of  the  appellant  as  to 


the  invalidity  or  unconstitutionality  of  sec- 
tion 4  of  chapter  4089  of  the  Laws  of  Flori- 
da (Acts  of  1891)  has  not  been  sustained. 

[3]  We  now  turn  to  the  consideration  of 
the  second  contention  of  the  appellant  that 
the  ordinance  of  the  city,  based  upon  such 
statute,  under  which  the  proceedings  in  ques- 
tion were  taken,  is  invalid.  Such  ordinance 
is  somewhat  lengthy,  and  we  see  no  occa- 
sion for  copying  it  In  fulL  Section  1  pro- 
vides that  the  owners  of  lots  fronting  or 
abutting  upon  certain  named  streets  and 
avenues  are  directed  and  required  to  con- 
struct sidewalks  along  the  property  lines  of 
certain  designated  widths  for  certain  streets 
and  of  cement  composition,  under  the  spec- 
ifications therein  set  forth.  Section  2  pro- 
vides that  the  sidewalks  upon  the  streets 
and  avenues  named  in  section  1  shall  be  in 
process  of  construction  within  90  days  after 
the  passage  and  approval  of  the  ordinance. 
Section  3  provides  for  the  construction  of 
certain  described  curbing  along  the  streets 
and  avenues.  Sections  4,  5  and  6  are  as 
follows: 

"Sec.  4.  If  the  owner  or  owners  of  any  lot 
piece  or  parcel  of  land  fronting  or  abutting 
upon  said  streets  or  avenues,  or  the  portions 
thereof  described  in  section  one,  shall  not 
comply  therewith,  or  with  the  provisions  of 
this  ordinance,  within  the  time  prescribed 
thereby,  that  then  the  city  council  be  and  it 
is  hereby  authorized  and  directed  to  adver- 
tise according  to  law  for  bids  covering  the 
construction  of  said  sidewalks  and  curbs,  as 
provided  for  In  section  one,  said  bids  to  be 
sealed  and  filed  with  the  clerk  of  the  city  of 
Ocala,  five  days  before  the  meeting  of  the 
council,  at  which  all  the  bids  for  such  pav- 
ing are  to  be  considered,  and  tn  accordance 
with  specifications  for  such  sidewalk  and 
curb  construction  as  shall  be  on  file  in  the 
office  of  the  city  clerk  during  the  periods  of 
such  advertisement 

"Sec  5.  That  the  cost  of  construction  of 
such  sidewalks  and  curbs,  together  with  the 
costs  arising  under  this  ordinance  shall  be 
chargeable  to  the  owner  or  owners,  and  as- 
sessable againat  the  lot  or  lots,  pieces  or 
parcels  of  land  fronting  and  abutting  upon 
said  streets  and  avenues  and  the  portions 
thereof  as  described  in  section  one,  as  such 
assessment  shall  constitute  a  lien  superior  in 
dignity  to  all  other  liens  upon  each  of  the 
lots,  pieces  or  parcels  of  land  fronting  or 
abutting  upon  said  streets  and  avenues,  and 
portions  thereof,  pro  rata,  according  to  the 
number  of  lineal  feet  of  said  lot  piece  or 
parcel  of  said  land  thereof,  fronting  or  abut- 
ting upon  each  side  of  said  streets  and  ave- 
nues or  portions  thereof  as  described  in  sec- 
tion one. 

"Sec.  6.  That  the  city  council  of  the  dry 
of  Ocala  be  and  it  la  hereby  authorized  to 
fix  the  proportional  amount  of  the  assess- 
ment for  the  costs  of  construction  of  paving 
said  sidewalks  and  curbing  assessable  against 
each  lot  piece  or  parcel  thereof,  fronting  or 


Digitized  by  Google 


Fla.) 


ANDERSON  v.  CITY  OP  OCALA 


779. 


abutting  upon  said  streets  and  avenues,  and  i 
portions  thereof,  as  described  in  section 
one." 

Section  7  provides  that  the  special  assess- 
ment for  the  construction  of  sidewalks  and 
curbs  shall  become  due  and  payable  as  fast 
as  the  same  are  constructed,  "to  be  paid  by 
the  property  owners  of  the  property  fronting 
or  abutting  upon  the  said  sidewalks  and 
curbs  so  constructed,"  and  contains  a  fur- 
ther provision  to  the  effect  that  nothing  In 
such  section  shall  be  construed  to  be  in  con- 
flict with  section  1085  of  the  General  Stat- 
utes of  Florida. 

Section  8  provides  for  the  issuing  of  spe- 
cial assessment  dty  certificates  for  such 
work,  "which  shall  constitute  a  lien  supe- 
rior in  dignity  to  all  other  liens  upon  such 
lots,  pieces,  or  parcels  thereof,  fronting  up- 
on said  streets  or  avenues,  or  portions  there- 
of, as  described  In  section  one,  which  cer- 
tificates shall  draw  interest  at  the  rate  of 
eight  per  cent,  per  annum  from  date  until 
paid,"  and  gives  the  requirements  of  such 
certificates,  prescribes  the  form  thereof,  and 
provides  "that  such  lien  against  such  lot, 
piece  or  parcel  of  land  shall  Immediately 
vest  in  the  city  of  Ocala,  and  may  be  en- 
forced in  a  like  manner  as  mechanic's  or 
materialman's  lien." 

Sections  9  and  10  are  as  follows: 

"Sec.  9.  That  it  shall  be  the  duty  of  the 
city  clerk,  within  ten  days  after  the  approval 
of  this  ordinance  by  the  mayor  of  the  dty 
of  Ocala,  to  issue  a  notice  to  each  and  every 
owner  or  owners  of  lot,  lots,  pieces  or  parcels 
thereof,  fronting  and  abutting  upon  the 
streets  and  avenues  and  portions  thereof  de- 
scribed in  section  one,  advising  them  of  the 
fact  that  the  city  council  has  ordered  that 
said  owner  or  owners  to  construct  sidewalks 
and  curbing,  fronting  and  abutting  their  prop- 
erty, and  requiring  them  to  construct  or  com- 
mence the  construction  thereof  within  nine- 
ty days  of  the  giving  of  such  notice,  which 
said  notice  shall  be  served  by  the  marshal  of 
the  city  of  Ocala  upon  the  said  owner  or  own- 
ers, or  persons  in  possession  of  said  prop- 
erty, if  said  property  be  occupied.  In  the 
event  the  owner  or  owners  of  any  lot  or  lota, 
pieces  or  parcels  thereof  fronting  or  abutting 
upon  the  streets  and  avenues  or  portions 
thereof  described  in  section  one,  be  unknown 
to  the  marshal  or  city  clerk,  in  that  event  the 
dty  clerk  shall  issue  a  notice  which  shall  be 
published  once  a  week  for  four  consecutive 
weeks  in  some  newspaper  published  in  the 
dty  of  Ocala,  which  said  notice  shall  be 
deemed  served  upon  said  owner  or  owners. 

"The  notice  provided  for  in  this  section 
shall  be  substantially  in  the  following  form, 
to  wit: 

"To  : 

"You  as  the  owner  of  the  following  describ- 
ed lot  fronting  and  abutting  on  street 

(or  avenue)  in  the  dty  of  Ocala  are 

advised  that  the  dty  council  of  Ocala,  has  or- 
dered that  you  construct  sidewalks  and  curb, 


|  in  front  of  and  abutting  your  property  on 
said  street,  and  you  are  hereby  required  to 
construct  or  commence  the  construction  there- 
of within  ninety  days.  Said  sidewalks  and 
curbing  are  to  be  constructed  in  accordance 
with  certain  specifications  which  are  on  file 
in  the  dty  clerk's  office,  and  subject  to  your 

inspection.   ,  City  Clerk. 

"Upon  which  the  marshal  shall  make  a  re- 
turn substantially  In  the  following  words,  to 

wit:  Received  this  notice  this  day  of 

 19. .,  and  served  the  same  by  deliv- 
ering a  copy  thereof  to  at  Ocala,  Flori- 
da, on  this  the             day  of   A.  D. 

19.  ..*   City  Marshal. 

"Sec.  10.  That  upon  the  issuance  of  certifi- 
cate or  certificates  provided  for  in  section 
(8)  eight  of  this  ordinance  the  dty  derk  shall 
give  a  notice  in  writing  within  ten  days  after 
the  issuance  of  said  certificate,  to  the  owner 
or  owners  of  lot  or  lots,  pieces  or  parcels 
thereof,  fronting  or  abutting  upon  said 
streets,  or  avenues  or  portions  thereof  as  de- 
scribed in  section  one,  of  the  issuance  of  such 
spedal  assessment  city  certificate  against  his, 
her  or  their  lot,  lots,  pieces  or  parcels  thereof, 
and  shall  keep  a  record  of  such  certificate  In 
a  book  to  be  kept  for  that  purpose." 

Sedion  11  repeals  all  ordinances  or  parts 
of  ordinances  in  conflict  with  the  provisions 
of  section  one  of  such  ordinance,  and  further 
provides  for  the  posting  of  the  same  "in  usu- 
al manner  as  charter  and  ordinances  re- 
quired." Section  12  provides  that  the  ordi- 
nance shall  take  effect  immediately  upon  its 
approval  by  the  mayor. 

In  many  respects  the  ordinance  is  assailed 
as  being  invalid,  upon  the  same  grounds 
which  are  directed  against  section  4  of  the 
charter  act  We  shall  not  repeat  what  we 
have  previously  said,  conceiving  that  we  have 
sufficiently  disposed  of  these  grounds.  This 
particularly  applies  to  the  further  contention 
that  the  ordinance  contains  no  provision  "for 
giving  the  property  owner  any  notice  or  op- 
portunity to  be  heard  upon  any  matter  af- 
fecting the  construction  of  sidewalks,  nor 
does  the  ordinance  have  any  regard  to  the 
extent  of  any  benefits  to  the  property  by  rea- 
son of  construction  of  such  walks."  We 
would  call  attention  to  the  fact  that  the  bill 
of  complaint  alleges  that  the  "ordinance  was 
duly  published  as  required  by  law,"  also  "that 
the  city  clerk  of  the  dty  of  Ocala,  within  ten 
days  after  the  passage  of  the  ordinance  re- 
ferred to  In  paragraph  1  of  this  bill  of  com- 
plaint, issued  a  notice  in  writing  to  the  de- 
fendant, advising  him  of  the  fact  that  the 
dty  council  of  the  dty  of  Ocala,  had  ordered 
him,  as  owner,  to  construct  sidewalks  and 
curbing  along  the  lines  of  the  lots  2  and  8  of 
block  59,  old  survey,  Ocala,  fronting  or  abut- 
ting Magnolia  street,  and  to  construct  or 
commence  the  construction  of  said  sidewalks 
and  curbing  within  ninety  days  of  the  giving 
of  said  notice,  which  said  notice  was  duly 
and  legally  served  on  the  defendant  by  the 
marshal  of  the  dty  of  Ocala."  This  was  in 
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accordance  with  the  provisions  of  section  9 
Of  the  ordinance,  which  we  have  copied  above. 
The  bill  of  complaint  also  contains  the  fol- 
lowing allegations: 

"Fourth.  That  the  defendant  failed  and 
refused  to  construct  said  sidewalks  and  curb- 
ing along  the  lines  of  the  above-described 
property  fronting  or  abutting  said  Magnolia 
street  within  the  time  required  by  said  ordi- 
nance ;  that,  the  defendant  having  failed  and 
refused  to  construct  the  said  sidewalks  and 
curb  within  the  required  time  and  for  a  long 
time  thereafter,  fronting  and  abutting  the 
said  described  property  of  defendant,  the 
complainant  did,  according  to  law,  advertise 
for  bids  covering  the  construction  of  said 
sidewalks  and  curb,  and  afterwards  did  ac- 
cept the  best  bid  for  such  construction. 

"Fifth.  That  the  complainant  did  con- 
struct or  cause  to  be  constructed  the  said 
sidewalks  and  curbs  along  the  lines  of  the 
above-described  property  of  the  defendant 
fronting  and  abutting  a  part  of  that  portion 
of  Magnolia  street  in  and  by  said  ordinance 
required  to  be  constructed,  for  and  at  a  total 
cost  of  one  hundred  and  ninety-nine  dollars 
and  twenty  cents,  which  said  amount  this 
complainant  paid  out  and  expended  in  behalf 
of  such  construction  as  aforesaid;  and  the 
said  city  council  of  the  city  of  Ocala  did  fix 
the  proportional  amount  of  the  assessment 
for  the  cost  of  the  construction  of  paving  said 
sidewalks  assessable  against  the  above-de- 
scribed property  fronting  and  abutting  Mag- 
nolia street,  said  paving  being  completed  on 
the  30th  day  of  January,  A.  D.  1911,  as  fol- 
lows: One  hundred  and  sixty-six  square  yards 
at  one  and  f0/ioo  dollars  per  square  yard,  ag- 
gregating the  sum  of  one  hundred  ninety-nine 
and  "A oo  ($199.20)  dollars. 

"Sixth.  That  the  construction  of  the  side- 
walks aforesaid  was  completed  on  the  20th 
day  of  January,  A.  D.  1911,  and  a  special  as- 
sessment certificate  numbered  '9'  was  Issued 
on  the  7th  day  of  March,  A.  D.  1911,  against 
the  above-described  property  of  the  defendant 
for  the  said  sum  of  one  hundred  ninety-nine 
and  so/ioo,  with  Interest  from  date,  which 
certificate  is  hereto  attached  and  marked  Ex- 
hibit A;  and  that  notice  of  the  Issuance  of 
the  said  special  assessment  certificate  was  In 
writing  duly  and  legally  served  on  the  de- 
fendant 

"Seventh.  That,  by  reason  of  the  construc- 
tion of  the  sidewalk  or  sidewalks  as  afore- 
said, the  aforesaid  described  property  of  the 
defendant  has  been  specially  benefited;  that 
said  special  assessment  certificate  was  issued 
only  for  the  purpose  of  paying  for  the  con- 
struction of  the  sidewalks  aforesaid;  that  the 
construction  of  the  sidewalk  aforesaid  was 
done  with  the  knowledge  and  acquiescence  of 
the  defendant,  and  without  objection  by  the 
defendant  or  any  one  In  his  behalf. 

"Eighth.  That  the  complainant  has  done 
all  material  and  necessary  things  to  be  done 
and  performed  in  the  premises,  and  has  and 


is  entitled  to  a  lien  against  the  aforesaid 
described  property  for  the  amount  above 
specified  for  the  construction  of  the  aforesaid 
sidewalks,  which  said  amount  the  defendant 
refuses  to  pay  to  the  complainant." 

It  would  seem  from  these  allegations, 
which  are  admitted  to  be  true  by  the  demur- 
rer Interposed  thereto,  that  the  appellant 
did  have  direct  notice  of  such  special  assess- 
ment against  his  property  and  was  afforded 
ample  opportunity  to  have  gone  before  the 
city  council  concerning  the  matter  with  a 
petition  or  complaint,  if  he  so  desired,  or 
to  have  resorted  to  a  court  of  equity  and 
sought  a  restraining  order,  but,  so  far  as  we 
are  advised,  he  did  neither.  On  the  contrary, 
the  bill  alleges:  "That  the  construction  of 
the  sidewalk  aforesaid  was  done  with  the 
knowledge  and  acquiescence  of  the  defendant, 
and  without  objection  by  the  defendant  or 
any  one  In  his  behalf."  As  we  said  in  Hamp- 
ton v.  City  of  Gainesville,  64  Fla.  303,  text 
305,  60  South.  185:  "Even  if  the  failure  to 
state  In  the  ordinance  the  estimated  cost  of 
the  curb  and  gutters,  as  required  by  the 
city  charter,  may  have  been  a  ground  for  ar- 
resting the  work  when  undertaken  by  the 
city,  it  Is  clearly  Inequitable  to  permit  such 
omission  to  relieve  the  property  owner  who 
failed  to  construct  curbs  and  gutters  as  re- 
quired by  the  ordinance,  and  took  no  steps 
to  test  the  validity  of  the  ordinance,  but 
permitted  the  city  to  do  so  without  an  effort 
to  prevent  it"  Under  this  holding,  we  are  of 
the  opinion  that  the  appellant  is  not  in  a 
position  to  take  advantage  of  any  omissions 
or  irregularities  in  the  ordinance,  unless 
some  constitutional  right  of  the  appellant 
has  been  thereby  violated.  See  28  Cyc.  1173, 
and  authorities  cited  In  the  notes.  Of  course, 
we  do  not  mean  to  hold  or  imply  that  the  ap- 
pellant Is  estopped  by  bis  conduct  from  at- 
tacking the  validity  or  constitutionality  of 
the  charter  act  or  ordinance.  He  is  afforded 
that  opportunity  in  this  suit  Under  the  au- 
thorities previously  cited,  that  would  seem  to 
be  the  only  notice  to  which  he  la  entitled,  as 
a  matter  of  strict  legal  right  See  1  Page  4 
Jones'  Taxation  by  Assessment  f  132,  and 
authorities  cited  in  the  notes  to  which  we 
have  already  referred.  If  the  appellant  has 
estopped  himself  by  his  own  conduct  from 
raising  some  of  the  questions  which  might 
otherwise  have  been  open  to  him,  he  has  no- 
body to  blame  but  himself.  He  had  the  op- 
portunity of  raising  and  having  such  ques- 
tions passed  upon  before  the  work  was  done 
by  the  city. 

[4]  The  appellant  further  contends  that 
the  charter  act  did  not  provide  any  rule  or 
mode  whatever  for  the  making  of  the  special 
assessment  for  sidewalks  by  the  city,  but 
left  the  matter  entirely  to  the  discretion  of 
the  city  council,  and  that  even  if  the  Legis- 
lature had  the  power  to  adopt  what  is  known 
as  the  "front-foot  rule,"  which  was  discussed 
in  Norwood  v.  Baker,  supra,  and  other  cases 
which  we  have  cited,  it  had  not  done  so,  and 
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also  that  It  had  not  delegated  any  such  pow- 
er to  the  city,  and,  as  a  matter  of  law, 
could  not  do  so.  As  we  have  already  seen, 
the  "front-foot  rule"  is  not  violative  of  any 
constitutional  provision,  and  the  Legisla- 
ture could  have  adopted  it,  had  it  seen  fit  so 
to  do.  It  could  have  authorized  and  empow- 
ered the  city  of  Ocala  to  so  make  the  special 
assessment  As  a  matter  of  fact,  the  Legis- 
lature did  not  undertake  to  direct  the  city 
of  Ocala  what  mode  or  rule  it  should  adopt 
in  making  such  assessment,  but  left  such 
municipality  free  to  pursue  such  course  as 
It  might  think  best,  so  long  as  no  principle 
of  organic  law  was  violated.  This  being 
true,  we  know  of  no  reason  why  the  city 
of  Ocala  was  prevented  or  forbidden  from 
adopting  such  "front-foot  rule."  See  4  Dil- 
lon's Municipal  Corporations  (5th  Ed.)  f 
1376,  and  the  authorities  cited  in  the  notes. 
Bee  the  reasoning  in  Merrell  v.  City  of  St 
Petersburg,  64  Fla.  367,  60  South.  849 ;  Munn 
v.  Finger,  66  Fla.  — ,64  South.  271;  City 
of  Jacksonville  v.  Bowden,  decided  here  at 
the  present  term.  In  these  cases,  especially 
In  city  of  Jacksonville  v.  Bowden,  we  have 
discussed  at  length  the  powers  or  authority 
which  the  Legislature  may  confer  upon  mu- 
nicipalities under  the  provisions  of  section  8 
of  article  8  of  our  state  Constitution,  which 
reads  as  follows:  "The  Legislature  shall 
have  power  to  establish  and  to  abolish  mu- 
nicipalities, to  provide  for  their  government 
to  prescribe  their  Jurisdiction  and  power,  and 
to  alter  or  amend  the  same  at  any  time. 
When  any  municipality  shall  be  abolished, 
provision  shall  be  made  for  the  protection  of 
Its  creditors." 

As  we  have  already  held,  section  4  of  the 
charter  act  is  not  violative  of  any  provi- 
sion of  organic  law,  and,  under  the  reason- 
ing in  the  cases  just  cited,  we  are  of  the  opin- 
ion that  the  ordinance  in  question  is  not 
violative  of  the  Constitution,  of  the  charter 
art,  or  of  any  other  statute,  in  its  provisions 
for  a  special  assessment  for  sidewalks  and 
curbs.  We  would  refer  to  White  v.  People, 
94  111.  604;  Craw  v.  Village  of  Tolono,  96 
111.  255,  36  Am.  Rep.  143;  Job  v.  City  of 
Alton,  189  111.  256,  59  N.  B.  622,  82  Am.  St 
Rep.  448.  We  fully  approve  of  the  following 
expression  by  Mr.  Chief  Justice  Dickey  in 
Craw  v.  Village  of  Tolono,  supra:  "Serious 
apprehensions  are  expressed  lest  under  the 
power  to  impose  special  taxation  upon  con- 
tiguous property  for  local  improvements, 
cities  may,  in  case  of  very  expensive  improve- 
ments, abuse  the  power,  and,  under  the  form 
of  its  exercise,  practically  confiscate  private 
property  to  public  use.  So  long  as  it  is  con- 
fined to  sidewalks,  there  is  little  cause  for 
such  apprehension.  It  will  be  time  enough 
to  consider  the  question  when  a  case  of  op- 
pression occurs."  We  must  not  lose  sight  of 
the  fact  that  the  Instant  case  is  before  us  up- 
on a  demurrer  to  the  MIL  If  it  be  true  that 
**a  case  of  oppression"  has  occurred  in  the 
making  of  the  special  assessment  against  the 
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property  of  the  appellant  that  is  defensive 
matter,  which  must  be  set  up  by  plea  or  an- 
swer. We  have  not  lost  sight  of  our  holding 
in  City  of  Gainesville  v.  McCreary,  66  Fla. 
— ,  63  South.  914,  that:  "Authority  given 
municipalities  to  impose  taxes  and  special 
assessments  for  municipal  improvements 
should  be  strictly  construed,  especially  when 
it  adversely  affects  the  rights  of  property 
holders  to  be  fully  advised  of  the  burdens  to 
be  put  upon  them;  and  any  material  depart- 
ure from  the  express  authority  Is  fatal  to  the 
special  assessment"  We  fully  approve  of 
this  announced  principle,  but  do  not  find 
that  there  has  been  any  material  departure 
in  the  instant  case  from  the  express  author- 
ity conferred. 

[I]  The  appellant  further  contends  that 
the  ordinance  is  Invalid  because  "it  provides 
for  building  sidewalks  on  streets  widely  sepa- 
rated, and  In  different  parts  of  Ocala,  one 
improvement  having  absolutely  no  connection 
with  one  another,  and  there  being  no  possible 
benefit  to  a  lot  in  one  part  of  the  city  by 
reason  of  the  construction  of  a  sidewalk  in 
another  and  distinct  part  thereof."  What 
we  have  already  said  practically  disposes  of 
this  contention  adversely  to  the  appellant 
It  may  be  that  this  point  is  not  properly  be- 
fore us,  since  we  cannot  take  judicial  notice 
of  the  location  of  the  different  streets  of  the 
city  of  Ocala.  We  content  ourselves  with 
referring  to  28  Cyc.  973,  and  the  authorities 
cited  in  the  notes.  As.  to  the  additional  con- 
tention of  the  appellant  that  the  bill  falls 
to  allege  that  the  amount  with  which  it  is 
sought  to  charge  the  property  of  the  appel- 
lant as  a  special  assessment  "is  a  fair  and 
reasonable  price  for  the  work,"  in  view  of 
what  we  have  already  said,  it  does  not  merit 
further  treatment 

[8,  7]  We  have  now  reached  the  last  con- 
tention of  the  appellant  which  is  that  the 
city  of  Ocala  has  failed  to  comply  with  the 
requirements  of  its  own  ordinance,  and  for 
that  reason  the  Hen  claimed  cannot  be  en- 
forced. We  have  examined  the  particular 
respects  pointed  out  by  the  appellant  in 
which  it  is  claimed  that  the  city  failed  to 
comply  with  the  ordinance,  and  are  of  the 
opinion  that  the  appellant  has  likewise  fail- 
ed to  sustain  this  contention.  As  we  held 
in  Morris  v.  City  of  Gainesville,  60  Fla.  338, 
53  South.  739:  "Where  there  is  a  substan- 
tial compliance  with  lawful  requirements  in 
the  construction  of  sidewalks  and  street  im- 
provements by  a  municipality,  and  It  is  not 
made  to  appear  that  the  improvements  as 
made  are  un suited  to  the  purposes  designed, 
or  that  such  Improvements  are  of  no  practical 
value,  a  lien  under  the  statute  on  the  adja- 
cent property  for  such  Improvements  may  be 
enforced  for  the  real  value  thereof  under  a 
lawful  contract"  See,  also,  Thelsen  v.Whld- 
don,  60  Fla.  372,  53  South.  642.  As  to  the 
point  that  the  special  assessment  was  made 
against  the  two  lots  of  the  appellant  jointly, 
instead  of  each  lot  separately,  and  for  that 
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reason  such  assessment  Is  Invalid,  we  would 
say  that  neither  the  charter  act  nor  the 
ordinance  require  a  separate  assessment 
against  each  lot  In  the  absence  of  such 
requirement,  such  special  assessment  may  be 
levied  In  gross  upon  several  lots  of  the  same 
owner.  See  28  Cyc.  1150,  and  authorities  cit- 
ed in  the  notes.  The  decisions  of  this  court 
cited  by  the  appellant  are  not  applicable  in 
the  instant  case. 

While  we  have  not  specifically  referred  to 
them,  we  have  given  all  the  authorities  cited 
to  us  by  the  respective  parties  our  careful 
examination,  and  have  patiently  considered 
the  different  points  argued.  It  follows  from 
what  we  have  said  that  we  think  that  the 
interlocutory  order  appealed  from  should  be 
affirmed,  and  it  Is  so  ordered. 

TAYLOR,  OOCKRELL,  and  WHITFIELD, 
JJ.,  concur. 

HOOKER,  J.,  takes  no  part. 


RUFF  v.  GEORGIA  S.  &  F.  RT.  CO. 
(Supreme  Court  of  Florida.    March  14,  1914.) 

(Syllabus  by  the  Court.) 

1.  Carriers  (§  315»)— Injury  to  Passenger- 
Plea  ding  and  Proof. 

In  an  action  against  a  railroad  company 
for  damages  for  personal  injuries  sustained  in 
the  running  of  a  train,  under  an  allegation  that 
the  "passenger  train  was,  by  and  through  the 
negligence  and  carelessness  of  the  defendant  in 
the  running  of  said  train,  derailed  and  wrecked, 
whereby  plaintiff  was"  injured,  any  competent 
testimony  is  admissible  that  is  relevant  to  the 
alleged  "negligence  and  carelessness  of  the  de- 
fendant in  the  running  of  said  train."  whereby 
the  train  was  "derailed  and  wrecked,"  including 
the  condition  and  speed  of  the  train  and  the 
condition  of  the  roadbed  and  track  at  the  time 
and  place  of  the  alleged  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1270,  1281,  1282  ;  Dec  Dig.  § 
315.*] 

2.  Damages  (J  163#)— Personal  Injuries- 
Burden  of  Proof. 

Where  liability  is  shown,  the  burden  is  up- 
on the  plaintiff  to  prove,  by  a  preponderance  of 
the  weight  of  legal  and  competent  evidence,  the 
nature  and  extent  of  the  injuries  sustained,  of 
the  character  substantially  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  Si  454-459 ;  Dec.  Dig.  §  163.»] 

3.  Damages  (|  158*)  —  Personal  Injuries  — 
Pleading  and  Proof. 

In  an  action  for  negligent  injury,  under  an 
allegation  that  the  plaintiff  was  injured  in  her 
person,  and  "was  thereby  rendered  incapable  of 
performing  her  duties  of  school-teaching,  which 
she  has  pursued  with  great  success,  *  •  * 
and  for  which  she  had  been  specially  trained 
and  educated,"  and  that  "by  reason  of  such 
injuries  •  *  *  she  did  necessarily  lay  out 
divers  sums  of  money  in  and  about  endeavoring 
to  have  herself  cured  of  her  said  injuries,"  the 
plaintiff  could,  by  competent  evidence,  show 
personal  injuries,  loss  of  earning  capacity  as  a 
school-teacher,  and  "sums  of  money"  paid  "in 
endeavoring  to  have  herself  cured  of  her  said 
injuries." 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  441-444;  Dec.  Dig.  §  158.*] 


4.  Appeal  and  Error  (f  78*)— Decisions  Re- 
viewable —  Granting  New  Trial— Com- 
mon Law. 

A  motion  for  new  trial  upon  the  ground 
that  the  evidence  is  insufficient  to  prove  the 
facts  In  issue  is,  at  common  law,  to  be  determin- 
ed by  the  trial  court  and  its  ruling  thereon  is 
not  reviewable  by  the  appellate  court  at  least 
where  there  is  any  legal  evidence  to  sustain  all 
the  essential  elements  of  the  finding;  and  an 
order  granting  a  new  trial,  not  being  a  final 
judgment  is  not  at  common  law  subject  to  di- 
rect review  by  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  426,  434,  464-477,  480, 
481;  Dec.  Dig.  §  78*] 

6.  Common  Law  (f  ll*)— Change  bt  Stat- 
ute. 

Any  principle  of  the  common  law  may  be 
changed  by  statute  when  the  Constitution  is  not 
thereby  violated. 

[Ed.  Note.— For  other  cases,  see  Common 
Law,  Cent.  Dig.  ||  9,  12;  Dec.  Dig.  1L*] 

6.  Appeal  and  Error  (I  1015*)— Scope  of 
Review— Findings  of  Fact. 

Pursuant  to  the  statute,  sections  1693  and 
1694,  General  Statutes,  it  is  the  duty  of  the  ap- 
pellate court  in  appropriate  proceedings  duly 
taken,  not  only  to  review  questions  of  law,  but 
to  determine  whether  the  evidence  is  sufficient 
to  sustain  the  findings  of  fact  in  a  cause;  and 
if  material  error  appears  in  such  findings  that 
probably  causes  substantial  injustice,  it  is  the 
duty  of  the  court  to  correct  the  error  in  ap- 
propriate proceedings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8860-3876;  Dec.  Dig.  | 
1015.*] 

7.  New  Trial  (f  6*)— Power  to  Grant  or 
Dent— Discretion. 

The  granting  or  denial  of  a  motion  for  new 
trial  in  a  litigated  cause  necessarily  involves 
judicial  power  and  discretion,  the  essence  of 
which,  as  distinguished  from  mere  procedure, 
is  by  the  Constitution  vested  in  the  courts,  not 
in  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  9,  10;  Dec.  Dig.  §  6.*] 

8.  Constitutional  Law  (§  52*)— Discretion- 
art  Powers— Control  bt  Legislature. 

The  Legislature  may  lawfully  prescribe 
rules  of  procedure  which  the. courts  will  ob- 
serve; but  the  Legislature  has  no  power  under 
the  Constitution  to  regulate  the  judicial  discre- 
tion that  is  vested  in  the  courts. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  50,  52-54,  70,  72-SO, 
82,  84,  85 ;  Dec.  Dig.  §  52.*] 

9.  Appeal  and  Error  (|  945*)— Scope  of  Re- 
view— Discretionary  Rulings. 

Appellate  courts  exercise  judicial  power 
and  discretion  in  passing  upon  the  correctness 
of  proceedings  in  trial  courts;  but  such  power 
and  discretion  is  to  be  exercised  for  purposes 
of  review  to  correct  material  errors  that  ap- 
pear to  do  substantial  injury  or  injustice  to 
the  complaining  party,  and  not  except  in  cor- 
recting material  errors,  to  regulate  the  exer- 
cise of  reasonable  discretion  by  the  trial  court 
whose  judicial  acts  are  presumed  to  accord  with 
law  and  with  the  substantial  justice  of  the 
cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3811 ;  Dec.  Dig.  {  945.*] 

10.  Appeal  and  Error  (J  977*)— Discretion- 
art  Ruling — Granting  New  Trial. 

There  are  so  many  matters  occurring  in  the 
course  and  progress  of  a  judicial  trial  that,  in 
the  opinion  of  the  judge  who  tried  the  case,  may 
affect  the  merits  and  justice  of  the  cause  to 
the  substantial  injury  of  one  of  the  parties,  of 
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necessity  a  large  discretion  should  be  accorded 
to  the  trial  court  in  granting  a  new  trial,  to  the 
end  that  the  administration  of  justice  may  be 
facilitated;  and  the  appellate  court  will  not 
reverse  an  order  granting  a  new  trial,  unless  it 
clearly  appears  that  a  judicial  discretion  has 
been  abused  in  its  exercise,  resulting  in  injus- 
tice, or  that  the  law  has  been  violated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3866;  Dec  Dig.  § 
977.*] 

11.  New  Trial  (|  162»)  —  Discretion  to 
Gba  nt — Remittitur. 

The  exercise  of  the  power  to  suggest  a 
remittitur  is  not  compulsory,  and  the  trial  court 
may  grant  a  new  trial  where  in-  his  opinion  the 
ends  of  justice  require  it. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  824-329;  Dec  Dig.  §  162.*] 

12.  Appeal  and  Erbob  (8  867*)— Scope  or 
Review — Granting  New  Tbial.  • 

On  a  writ  of  error  taken  under  the  statute 
to  an  order  granting  a  new  trial  In  a  civil  ac- 
tion at  law,  the  only  questions  to  be  considered 
are  those  involved  in  the  order  granting  a  new 
trial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3476-3486;  Dec.  Dig.  § 
867.*f 

13.  Appeal  and  Ebbob  (5  1015*)  —  Discre- 
tionabt  Ruling— Gbantino  New  Tbial. 

A  stronger  showing  is  required  to  reverse 
an  order  allowing  a  new  trial  than  to  reverse 
one  denying  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3876;   Dec  Dig.  f 

vnsAi 

14.  Appeal  and  Ebbob  (f  977*)  —  Jtjbisdic- 
tion — Discretionary  Ruling  —  Granting 
New  Tbial. 

Where  a  trial  court  erroneously  grants  a 
new  trial  in  an  action  at  law,  the  order  may 
be  reversed  on  writ  of  error  duly  taken  and 
prosecuted  under  the  statute;  but  in  such  cases 
it  must  clearly  and  affirmatively  appear  by  the 
transcript  of  the  record  that  in  granting  a  new 
trial  the  trial  court  abused  a  sound  judicial 
discretion,  or  violated  some  provision  or  settled 
principle  of  law,  thereby  manifestly  doing  sub- 
stantial injustice  and  injury  to  the  party  who 
obtained  the  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  3860-3865;  Dec  Dig.  § 
977.*/ 

15.  Appeal  and  Ebbob  (f  856*)— Discretion*- 
art  Ruling — Granting  New  Trial— Af- 
firmance. 

Where  the  trial  court  grants  a  new  trial 
containing  several  grounds,  without  stating  any 
ground  upon  which  the  ruling  was  based,  the 
order  will  be  affirmed  if  any  ground  of  the  mo- 
tion is  sufficient  to  authorise  the  granting  of 
the  new  trial.  And  it  must  be  assumed  that 
the  court  based  the  order  on  the  grounds  that 
warrant  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3406-3424,  3429-3434; 
Dec  big.  8  856.*] 

16.  Appeal  and  Ebbob  (§  979*)— Discretion- 
ary Ruling — Granting  New  Trial— Con- 
flicting Evidence. 

Where  a  new  trial  is  granted,  and  there 
is  such  a  conflict  in  the  evidence  that  this  court 
cannot  say  the  trial  judge  abused  his  discretion 
in  granting  such  new  trial,  his  ruling  will  not 
be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3871-3873,  3877;  Dec. 
Dig.  j  979.*] 


17.  Appeal  and  Ebbob  (f  976*)— Discretion  - 
aby  Ruling— Gbantino  New  Trial— Con- 
flicting Evidence. 

Where  the  evidence  on  a  material  issue  in 
a  cause  is  conflicting,  and  it  does  not  so  pre- 
ponderate in  favor  of  the  verdict  as  to  show  an 
abuse  of  discretion  or  the  violation  of  any  pro- 
vision or  settled  principle  of  law  in  granting  a 
new  trial,  the  action  of  the  trial  court  will  not 
be  disturbed  on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  8871-3873,  3877;  Dec 
Dig.  8  979.*] 

Error  to  Circuit  Court,  Columbia  County; 
W.  F.  Home,  Judge. 

Action  by  Theola  Ruff  against  the  Georgia 
Southern  &  Florida  Railway  Company,  for 
personal  injuries.  Verdict  for  plaintiff,  new 
trial  granted,  and  plaintiff  brings  error.  Af- 
firmed. 

A.  H.  &  Roswell  King,  of  Jacksonville,  and 
Cone  &  Chapman,  of  Lake  City,  for  plaintiff 
In  error.  J.  B.  Hodges,  of  Lake  City,  and  J. 
E.  Futch,  of  Starke,  for  defendant  In  error. 

WHITFIELD,  J.  This  writ  of  error  was 
taken  under  section  1695  of  the  General  Stat- 
utes of  1906  to  an  order  granting  a  new  trial 
in  an  action  brought  in  a  Florida  court  by 
Theola  Ruff,  to  recover  damages  for  personal 
Injuries  alleged  to  have  been  sustained  by 
her  while  a  passenger  on  the  railway  com- 
pany's train  In  the  state  of  Georgia.  The  de- 
fendant railway  company  operates  a  portion 
of  its  line  and  does  business  in  Florida. 

[1-3]  The  declaration  originally  contained 
two  counts.  A  demurrer  was  overruled  as  to 
the  first  count,  and  sustained  as  to  the  sec- 
ond count  After  filing  an  amended  second 
count,  the  plaintiff  "dismissed"  both  the  orig- 
inal and  the  amended  second  count  It  Is 
assumed  here,  as  apparently  was  done  in 
the  trial  court,  that  the  laws  of  Georgia  un- 
der which  the  alleged  cause  of  action  accru- 
ed are  similar  to  the  laws  of  this  state  on 
the  subject  Trial  was  had  on  the  first 
count,  and  a  plea  of  not  guilty.  The  issues 
involved  were  the  negligence  alleged,  and 
also  the  nature  and  extent  of  the  alleged  In- 
Jury  and  proper  compensation  therefor.  The 
cause  of  action  accrued  in  Georgia  and  the 
claim  asserted  in  the  Florida  court  Is  for  a 
compensatory,  not  a  penal,  liability.  The 
declaration  alleges  "that  on  or  about  the 
26th  day  of  July,  1912,  plaintiff  boarded  and 
took  passage  as  a  passenger  on  one  of  the 
passenger  trains  of  defendant  for  transporta- 
tion as  a  passenger  In  due  course,  and  as 
such  passenger  she  was  transported  in  a  pas- 
senger coach  in  said  train  *  *  *  to  or 
near  the  station  of  Pinehurst,  Ga.,  when 
*  *  *  said  passenger  train  was,  by  and 
through  the  negligence  and  carelessness  of 
the  defendant  in  the  running  of  said  train, 
derailed  and  wrecked,  whereby  plaintiff  was 
hurled  and  thrown  about  in  a  coach  in  said 
train  with  great  force  and  violence,  whereby 
defendant  did  then  and  there  greatly  wound, 
bruise,  and  Injure  plaintiff,  to  wit  in  and 
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throughout  her  body,  and  In  and  about  her 
abdomen  and  back,  and  her  kidneys  were 
displaced,  and  her  rib  or  ribs  were  fractured, 
and  did  expose  and  subject  said  plaintiff  to 
great  shame  and  mortification,  by  reason 
whereof  plaintiff  has  suffered  great  pain  and 
anguish  between  said  date  and  the  date 
thereof,  and  Is  still  suffering  the  same ;  and 
by  reason  of  such  wounding,  hurting,  bruis- 
ing, and  injuring,  plaintiff  then  and  there  be- 
came sick,  sore,  disordered,  and  has  suffered 
great  pain  and  anguish,  and  will  continue  so 
to  suffer  for  a  long  time,  to  wit,  permanent- 
ly;  and  plaintiff  alleges  that  she  was  thereby 
rendered  incapable  of  performing  her  busi- 
ness and  avocation,  to  wit,  the  business  of 
school-teaching,  which  she  has  pursued  with 
great  success  for  many  years,  and  for  which 
she  had  been  specially  trained  and  educated, 
and  so  had  become  specially  fitted  and  adept 
In  such  work,  this  being  the  only  work  for 
which  she  was  fitted  and  qualified;  and 
plaintiff  further  alleges  that  by  reason  of 
such  Injuries  aforesaid,  occasioned  as  afore- 
said, she  did  necessarily  lay  out  divers  sums 
of  money  in  and  about  endeavoring  to  have 
herself  cured  of  her  said  injuries,  to  the 
damage  of  the  plaintiff  of  $25,000."  These 
allegations  set  up  the  relation  of  passenger 
and  carrier  out  of  which  grew  the  duty  of 
the  defendant  to  safely  transport  the  plain- 
tiff, and  also  the  negligence  of  the  defend- 
ant in  the  performance  of  its  duty,  resulting 
in  injury  to  the  plaintiff.  Upon  proof  by 
the  plaintiff  of  Injury  proximately  caused  as 
alleged,  the  liability  of  the  defendant  would 
be  shown  "unless  the  company  shall  make  it 
appear  that  it  exercised  all  ordinary  and 
reasonable  care  and  diligence,"  in  the  dis- 
charge of  its  duty  to  Its  passengers  under 
the  circumstances  alleged.  Section  3148,  Gen. 
State,  of  1906.  Under  the  allegation  that 
the  "passenger  train  was,  by  and  through 
the  negligence  and  carelessness  of  the  de- 
fendant In  the  running  of  said  train,  derailed 
and  wrecked,  whereby  plaintiff  was"  Injured, 
any  competent  testimony  was  admissible  rele- 
vant to  the  alleged  "negligence  and  careless- 
ness of  the  defendant  in  the  running  of  said 
train,"  whereby  the  train  was  "derailed  and 
wrecked,"  including  the  condition  and  speed 
of  the  train,  and  the  condition  of  the  roadbed 
and  track  at  the  time  and  place  of  the  al- 
leged Injury.  Where  liability  is  shown,  the 
burden  is  upon  the  plaintiff  to  prove,  by  a 
preponderance  of  the  weight  of  legal  and 
competent  evidence,  the  nature  and  extent  of 
the  injuries  sustained,  of  the  character  sub- 
stantially as  alleged.  See  Warfleld  v.  Hep- 
burn, 62  Fla.  409,  57  South.  618.  Under  the 
allegations  as  to  injuries  sustained,  the  plain- 
tiff could,  by  competent  evidence,  show  per- 
sonal injuries,  loss  of  earning  capacity  as  a 
school-teacher,  and  "sums  of  money"  paid 
"In  endeavoring  to  have  herself  cured  of  her 
said  injuries." 

[4]  At  common  law,  alleged  errors  of  law. 
In  the  rulings  of  the  court  on  matter  in  pais 


occurring  in  the  cause  could  be  reviewed  by 
the  appellate  court  on  bills  of  exceptions,  up- 
on writ  of  error  duly  taken  to  the  final  Judg- 
ment But  a  motion  for  new  trial  upon  the 
ground  that  the  evidence  Is  insufficient  to 
prove  the  facts  in  Issue  Is,  at  common  law,  to 
be  determined  by  the  trial  court,  and  Is  not 
reviewable  by  the  appellate  court,  at  least 
where  there  is  any  legal  evidence  to  sustain 
all  the  essential  elements  of  the  finding;  and 
an  order  granting  a  new  trial,  not  being  a 
final  judgment,  is  not  at  common  law,  sub- 
ject to  direct  review  by  writ  of  error. 

[5]  Article  7  of  the  amendments  to  the 
federal  Constitution  provides  that:  "In  suits 
at  common  law,  where  the  value  In  contro- 
versy shall  exceed  twenty  dollars,  the  right 
of  trial  by  Jury  shall  be  preserved,  and  no 
fact  tried  by  a  Jury  shall  be  otherwise  re- 
examined In  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common 
law."  This  organic  provision  Is  expressly 
made  applicable  only  to  "any  court  of  the 
United  States,"  and  it  is  not  applicable  to 
state  courts;  nor  does  it  limit  the  right  and 
power  of  the  states  severally  to  regulate  the 
procedure  of  their  own  courts  in  the  matters 
covered  by  the  organic  provision.  As  re- 
quired by  the  article  above  quoted,  the  fed- 
eral appellate  courts,  In  proceeding  "accord- 
ing to  the  rules  of  the  common  law,"  do  not 
pass  upon  the  sufficiency  of  evidence  to  prove 
facts  In  issue  where  there  Is  any  legal  evi- 
dence to  support  a  finding  of  fact.  But 
neither  the  federal  nor  the  state  Constitution 
limits  the  legislative  power  of  the  state  to 
authorize  its  appellate  courts  to  review  or- 
ders granting  new  trials,  or  to  review  find- 
ings of  fact  and  to  grant  new  trials,  or  to 
take  proper  steps  to  correct  errors  In  such 
findings.  Any  principle  of  the  common  law 
may  be  changed  by  statute  when  the  Consti- 
tution is  not  thereby  violated.  S.  &  C.  L.  C. 
v.  Fowler,  58  Fla.  362,  50  South.  680;  M.  P. 
Ry.  Co.  v.  Castle-,  224  U.  S.  541,  32  Sup.  Ct. 
606,  56  L.  Ed.  875. 

[8]  Under  sections  1693,  1694,  and  1695  of 
the  General  Statutes  of  Florida  modifying 
the  common  law,  all  orders  granting  or 
denying  motions  for  new  trial  "shall  and 
may  be  assigned  for  matter  and  cause  of  er- 
ror upon  any  writ  of  error  from  the  final 
judgment  in  said  cause,  taken  to  the  appel- 
late court;  and  the  said  court  shall  hear  and 
determine  the  matter  so  assigned  for  error 
in  the  same  manner  and  under  the  like  rules 
and  regulations  as  In  other  cases."  "The 
party  aggrieved  by  any  such  order  •  •  • 
shall  make  his  exceptions  thereto  In  writing, 
and  shall  Insert  therein  all  such  evidence 
•  •  •  and  all  other  matters  which  do  not 
properly  appear  of  record,"  "and  the  said 
exceptions  shall  be"  authenticated  by  appro- 
priate bill  of  exceptions.  "Upon  the  entry 
of  an  order  granting  a  new  trial  at  law.  the 
party  aggrieved  by  such  order  may.  without 
waiting  for  a  final  Judgment  In  the  cause. 
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prosecute  a  writ  of  error  to  the  proper  appel- 
late court,  which  shall  review  the  said  or- 
der, and  If  the  cause  be  reversed,  shall  direct 
final  judgment  to  be  entered  In  the  court 
below,  for  the  party  who  had  obtained  the 
verdict  in  the  court  below,  unless  a  motion 
In  arrest  of  judgment,  or  for  Judgment  non 
obstante  veredicto,  shall  be  made  and  pre- 
vail." 

Pursuant  to  these  statutory  provisions  it  Is 
the  duty  of  the  appellate  court,  In  appropri- 
ate proceedings  duly  taken,  not  only  to  re- 
view questions  of  law,  but  to  determine 
whether  the  evidence  Is  sufficient  to  sustain 
the  findings  of  fact  In  a  cause;  and,  if  ma- 
terial error  appears  in  such  findings  that 
probably  causes  substantial  injustice,  it  is 
the  duty  of  the  court  to  correct  the  error  by 
appropriate  proceedings.    On  writ  of  error 
taken  under  the  statute  to  an  order  granting 
a  new  trial,  the  court  "shall  review  the  said 
order."    If  the  motion  granted  duly  ques- 
tions the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  the  appellate  court  may 
review  the  evidence  where  It  is  proper  to  do 
so  in  adjudicating  the  correctness  of  the  or- 
der granting  the  new  trial.   Where  error  is 
found  in  the  order  granting  a  new  trial,  the 
statute  provides  that  the  appellate  court 
"shall  direct  final  Judgment  to  be  entered  in 
the  court  below,  for  the  party  who  had  ob- 
tained the  verdict  In  the  court  below,  unless 
a  motion  in  arrest  of  Judgment,  or  for  Judg- 
ment non  obstante  veredicto,  shall  be  made 
and  prevail."    By  this  latter  provision  the 
statute  recognizes  the  common-law  right  to 
have  judgment  rendered  in  accordance  with 
the  pleadings  in  the  cause. 

[7]  A  motion  for  a  new  trial  Is  the  means 
by  which  the  trial  court  reviews  its  ruling* 
in  the  cause  and  passes  upon  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  and 
upon  other  matters  in  pals  affecting  the  Jus- 
tice and  the  legality  of  the  verdict  In  mod- 
ern practice  a  motion  for  new  trial  may 
contain,  not  only  a  challenge  of  the  sufficien- 
cy of  the  evidence  to  support  the  verdict  ren- 
dered and  a  showing  of  newly  discovered  evi- 
dence and  irregular  proceedings  of  any  kind 
in  the  cause,  but  properly  presents  for  review 
by  the  trial  court  questions  as  to  Its  rulings 
In  all  proceedings,  whether  contained  in  the 
record  proper  or  of  matters  In  pais  occurring 
in  the  trial.   Where  a  review  is  desired  by 
an  appellate  court,  a  bill  of  exceptions  should 
be  duly  taken  and  authenticated  containing 
such  proceedings  and  matters  as  do  not  con- 
stitute a  part  of  the  record  proper  of  the 
cause,  e.  g.,  all  happenings  in  pals  affecting 
the  cause,  motions  that  are  in  effect  not 
pleadings,  evidentiary  offerings,  statements 
of  newly  discovered  evidence,  charges  given 
or  refused,  the  correctness  of  the  verdict 
with  reference  to  the  evidence,  and  also  the 
objections  made  to  such  motions,  charges, 
evidentiary  matters,  and  other  proceedings, 
together  with  the  rulings  thereon  and  the  ex- 
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ceptlons  taken  thereto.  A  motion  in  arrest 
of  judgment  is  the  means  by  which  the  trial 
court  passes  upon  the  sufficiency  in  law  of 
the  pleadings  to  sustain  a  judgment  on  the 
verdict  rendered.  Such  a  motion,  relating  as 
it  does  to  the  pleadings,  is  a  part  of  the  rec- 
ord proper,  and  it  may  be  reviewed  on  writ 
of  error  without  a  bill  of  exceptions.  Relat- 
ing as  it  does  to  matters  In  pals,  a  motion  for 
new  trial  Is  itself  not  a  part  of  the  record 
proper  of  the  cause,  and  it  is  evidenced  to  an 
appellate  court  by  means  of  an  appropriate 
bill  of  exceptions,  which  should  also  contain 
an  exception  to  the  order  made  in  granting 
or  denying  the  motion.  The  correctness  of 
the  verdict  with  reference  to  the  pleadings 
in  the  cause,  is  a  matter  of  law  for  the  court 
to  decide.  The  granting  or  denial  of  a  mo- 
tion for  new  trial  In  a  litigated  cause  neces- 
sarily involves  Judicial  power  and  discre- 
tion, the  essence  of  which,  as  distinguished 
from  mere  procedure,  is  by  the  Constitution 
vested  in  the  courts,  not  in  the  Legislature. 
See  Y.  &  M.  V.  Ry.  Co.  v.  Wallace,  90  Miss. 
609,  43  South.  469,  122  Am.  St  Rep.  321; 
Trustees  v.  Bailey,  10  Fla.  23a 

[8]  Under  our  system  of  government  the 
courts  cannot  lawfully  Interfere  with  the 
substance  of  the  lawmaking  power  and  dis- 
cretion vested  in  the  Legislature  by  the  Con- 
stitution. Nor  can  the  Legislature  lawfully 
interfere  with  the  substance  of  the  judicial 
power  and  discretion  vested  in  the  courts  by 
the  Constitution.  The  Legislature  may  law- 
fully prescribe  rules  of  procedure  which  the 
courts  will  observe;  but  the  Legislature  has 
no  power  under  the  Constitution  to  regulate 
the  judicial  discretion  that  is  vested  in  the 
courts. 

[I]  Appellate  courts  exercise  Judicial  pow- 
er and  discretion  in  passing  upon  the  cor- 
rectness of  proceedings  In  trial  courts;  but 
such  power  and  discretion  is  to  be  exercised 
for  purposes  of  review,  to  correct  material 
errors  that  appear  to  do  substantial  injury 
or  injustice  to  the  complaining  party,  and 
not,  except  in  correcting  material  errors,  to 
regulate  the  exercise  of  reasonable  discre- 
tion by  the  trial  court,  whose  Judicial  acts 
are  presumed  to  accord  with  law  and  the  sub- 
stantial justice  of  the  cause. 

[10]  There  are  so  many  matters  occurring 
in  the  course  and  progress  of  a  judicial  trial 
that  in  the  opinion  of  the  judge  who  tried 
the  case,  may  affect  the  merits  and  justice 
of  the  cause  to  the  substantial  injury  of  one 
of  the  parties,  of  necessity  a  large  discretion 
should  be  accorded  to  the  trial  court  in  grant- 
ing a  new  trial,  to  the  end  that  the  admin- 
istration of  justice  may  be  facilitated;  and 
the  appellate  court  will  not  reverse  an  order 
granting  a  new  trial,  unless  It  clearly  ap- 
pears that  a  judicial  discretion  has  been 
abused  in  Its  exercise,  resulting  in  injustice, 
or  that  the  law  has  been  violated. 

[11,12]  The  exercise  of  the  power  to  sug- 
gest a  remittitur  is  not  compulsory,  and  the 
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trial  court  may  grant  a  new  trial  where  In 
his  opinion  the  ends  of  justice  require  It 
See  Atlantic  Coast  Line  R.  Co.  v.  Pipkin,  64 
Fla.  24,  69  South.  664;  Gila  Valley,  O.  &  N. 
R  Co.  v.  Hall,  232  U.  S.  94,  34  Sup.  Ct  229, 
68  I*  Ed.  —  (January  6,  1914) ;  Pensacola 
Gas  Co.  v.  Pebley,  26  Pla.  381,  6  South.  593. 
Granting  a  new  trial  and  directing  a  ver- 
dict are  wholly  different  matters.  Florida 
East  Coast  Ry.  t.  Hayes,  64  South.  604,  de- 
cided at  the  last  term;  Gunn  y.  City  of  Jack- 
sonville, 04  South.  435,  decided  at  this  term. 

Where  a  verdict  has  been  rendered,  the 
exercise  of  the  judicial  power  of  the  trial 
court  in  setting  aside  the  verdict  does  not 
impair  the  right  to  a  Jury  trial,  since  it  is 
the  duty  of  the  court  in  appropriate  pro- 
ceedings to  take  the  steps  authorized  by  law 
to  correct  material  errors  in  the  procedure 
or  in  the  verdict,  and  to  secure  a  proper  ver- 
dict upon  which  to  render  an  appropriate 
judgment  In  the  cause.  The  granting  of  a 
new  trial  merely  gives  the  parties  an  op- 
portunity to  retry  the  cause  before  another 
Jury  and  according  to  law.  When  a  new  trial 
is  granted  by  the  trial  court,  there  is  in  ef- 
fect no  final  judgment  In  the  cause,  unless 
the  order  granting  the  new  trial  is  reversed 
on  writ  of  error  and  a  judgment  is  entered 
as  directed  by  the  appellate  court. 

[13]  If  a  new  trial  is  denied,  final  judg- 
ment may  be  rendered;  but  where  a  new 
trial  Is  granted,  the  parties  have  another  op- 
portunity to  contest  the  issues  made.  Or- 
ders denying  or  granting  new  trials  are  pre- 
sumed to  be  in  "accordance  with  law  and  the 
Justice  of  the  cause.  An  order  denying  a 
new  trial  may  be  reversed  by  the  appellate 
court  if  material  and  harmful  error  appears 
In  the  proceedings  that  probably  affect  the 
merits  and  justice  of  the  cause;  but  an  or- 
der granting  a  new  trial  will  not  be  reversed 
unless  it  clearly  and  affirmatively  appears 
that  the  order  Is  an  abuse  of  judicial  dis- 
cretion, manifestly  resulting  in  injustice,  or 
that  some  provision  or  settled  principle  of 
law  has  been  violated  by  the  order,  to  the 
injustice  and  substantial  injury  of  the  party 
in  whose  favor  the  verdict  was  rendered. 

A  stronger  showing  is  required  to  reverse 
an  order  allowing  a  new  trial  than  to  re- 
verse one  denying  it  Farrell  v.  Solary,  43 
Fla.  124,  31  South.  283. 

On  writ  of  error  taken  under  the  statute 
to  an  order  granting  a  new  trial  In  a  civil 
action  at  law,  the  only  questions  to  be  con- 
sidered are  those  Involved  In  the  order  grant- 
ing the  new  trial.  This  Is  the  rule  whether 
the  verdict  was  for  the  plaintiff  or  for  the 
defendant  below.  Jones  v.  Jacksonville  Elec- 
tric Co.,  50  Fla.  452,  47  South.  1 ;  Owens  v. 
Wilson,  58  Fla.  335,  50  South.  074,  138  Am. 
St  Rep.  117,  19  Ann.  Cas.  267;  Dunnellon 
Phosphate  Co.  v.  Crystal  River  Lumber  Co., 
03  Fla.  131,  58  South.  780;  Beverly  v.  Hard- 
away,  00  Fla.  — ,  03  South.  702. 

[14]  Where  a  trial  court  erroneously  grants 


a  new  trial  in  an  action  at  law,  the  order 
may  be  reversed  on  Writ  of  error  duly  taken 
and  prosecuted  under  the  statute;  but  in 
such  cases  it  must  clearly  and  affirmatively 
appear  by  the  transcript  of  the  record  that 
in  granting  a  new  trial  the  trial  court  abused 
a  sound  judicial  discretion,  or  violated  some 
provision  or  settled  principle  of  law,  thereby 
manifestly  doing  substantial  Injustice  and 
injury  to  the  party  who  obtained  the  ver- 
dict Bishop  v.  Taylor,  41  Fla.  77,  25  South. 
287;  Philadelphia  Underwriters'  Ins.  Co.  of 
North  America  v.  Bigelow,  48  Fla.  105.  37 
South.  210 ;  Winn  v.  Coggins,  63  Fla.  327,  42 
South.  897 ;  Feinberg  v.  Stearns,  68  Fla.  279, 
47  South.  797, 131  Am.  St.  Rep.  119;  Nathan 
v.  Thomas,  03  Fla.  235,  58  South.  247 ;  Geor- 
gia Southern  &  F.  Ry.  Co.  v.  Hamilton,  03 
Fla.  150,  58  South.  838. 

[16]  Where  the  trial  court  grants  a  new 
trial  containing  several  grounds  without  stat- 
ing any  grounds  upon  which  the  ruling  was 
based,  the  order  will  be  affirmed  if  any 
ground  of  the  motion  is  sufficient  to  authorize 
the  granting  of  the  new  trial.  And  it  must 
be  assumed  that  the  court  based  the  order 
on  the  ground  that  warrants  it 

[16]  Where  a  new  trial  .is  granted,  and 
there  is  such  a  conflict  in  the  evidence  that 
this  court  cannot  say  the  trial  judge  abused 
his  discretion  in  granting  such  new  trial,  his 
ruling  will  not  be  disturbed.  Domlnquez  v. 
Citizens'  Bank  &  Trust  Co.,  02  Fla.  148,  56 
South.  682;  Clary  v.  Isom,  55  Fla.  384,  45 
South.  994;  Orchard  v.  O.  H.  &  N.  R  Co., 
63  South.  717.  Also  see  Reddick  v.  Joseph, 
35  Fla.  65,  15  South.  781;  Allen  v.  Lewis, 
43  Fla.  301,  31  South.  286;  Baggett  v.  Sa- 
vannah, F:  &  W.  R.  Co.,  45  Fla.  184,  34  South. 
664 ;  Citizens'  Bank  &  Trust  Co.  v.  Spencer, 
46  Fla.  255,  35  South.  73;  Louisville  &  N. 
R.  Co.  v.  Wade,  49  Fla.  179,  38  South.  49 ; 
Halnlln  v.  Budge,  56  Fla.  342,  47  South.  825 ; 
Hobbs  v.  Cheyney,  62  Fla.  214,  66  South.  554  ; 
Connor  v.  Elliott,  59  Fla.  227,  52  South.  729 ; 
Zackary  v.  Georgia,  F.  A  A.  R  Co.,  62  Fla. 
419,  56  South.  686;  Acosta  v.  Glngles,  65 
Fla.  507,  02  South.  582 ;  Chancey  v.  Williams, 
50  Fla.  215,  47  South.  811. 

[1 7]  Among  the  grounds  of  the  motion  for 
new  trial  are  specifications  that:  (1)  The 
verdict  Is  contrary  to  law,  to  the  charge  of 
the  court  and  to  the  weight  of  the  evidence ; 
(2)  the  verdict  is  excessive;  (3)  the  court 
erred  in  rulings  admitting  evidence  as  to  the 
condition  of  the  railroad  track,  as  to  the 
earning  capacity  of  the  plaintiff  as  a  school- 
teacher, and  as  to  the  life  expectancy  of  the 
plaintiff ;  (4)  the  court  erred  in  giving  and 
in  refusing  designated  charges;  (5)  that 
newly  discovered  evidence,  not  merely  im- 
peaching or  cumulative  in  its  character,  has 
been  discovered  since  the  trial,  which  evi- 
dence Is  pertinent  and  material,  and  could 
not  before  have  been  discovered  by  the  ex- 
ercise of  due  diligence.  Affidavits  in  support 
of  the  last  ground  of  the  motion  are  attached 
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which  tend  to  Indicate  the  materiality  and 
probable  probative  effect  of  the  stated  newly 
discovered  evidence  and  the  diligence  of  the 
defendant  in  discovering  its  defensive  evi- 
dence. 

The  court  did  not  Indicate  the  ground  of 
the  motion  on  which  he  based  the  order 
granting  a  new  trial,  and  if  any  of  the 
grounds  Justify  the  order,  it  must  be  assumed 
to  have  been  predicated  thereon. 

The  nature  and  extent  of  the  injuries  sus- 
tained by  the  plaintiff  was  a  material  issue 
in  the  cause,  and  the  evidence  on  this  issue 
was  conflicting  in  many  essential  particulars. 
On  this  record  It  cannot  be  fairly  said  that 
the  material  evidence  as  to  the  nature  and 
extent  of  the  plaintiff's  injury  so  preponder- 
ates in  its  probative  force  and  weight  in  fa- 
vor of  the  verdict  found  as  to  show  affirma- 
tively that  the  trial  court,  who  saw  and 
heard  the  witnesses  and  the  plaintiff,  abused 
a  sound  Judicial  discretion  and  did  an  in- 
justice to  the  plaintiff  in  granting  a  new.  trial, 
if  he  did  so  on  the  ground  that  the  verdict  is 
excessive  in  amount,  or  is  contrary  to  the 
weight  of  the  evidence. 

The  plaintiff's  brother,  a  physician,  testi- 
fied that  two  of  the  plaintiff's  ribs  were  bro- 
ken near  the  spinal  column,  over  the  upper 
part  of  the  kidney,  that  was  dislodged. 
There  was  positive  testimony  that  the  plain- 
tiff had  a  "floating  or  dislodged  kidney,"  and 
as  to  the  pain  and  suffering  endured  by  the 
plaintiff  for  a  considerable  time  after  the 
injury  and  up  to  the  time  of  the  trial.  And 
there  was  testimony  that  the  plaintiff  is  per- 
manently disabled  to  further  teach  school, 
and  that  she  will  remain  somewhat  of  an  in- 
valid. But  there  is  also  much  testimony 
that  the  injury  to  the  plaintiff  was  not,  and 
could  not  have  been  so  great  as  she  claims, 
and  that  in  reality  her  injuries  were  not  so 
serious  as  claimed.  The  verdict  is  for  $25,- 
000  the  full  amount  claimed  in  the  declara- 
tion. It  does  not  clearly  and  affirmatively 
appear  from  the  conflicting  testimony  that 
any  provision  or  settled  principle  of  law  was 
violated,  or  that  injustice  was  done  the  plain- 
tiff, by  the  trial  court  in  determining  that 
the  verdict  in  the  amount  of  the  damages 
awarded  is  contrary  to  the  charge  given  that 
future  or  prospective  damages  should  be  re- 
duced to  their  present  value,  or  in  determin- 
ing that  the  amount  of  the  verdict  is  in  ex- 
cess of  Just  compensation  for  all  the  duly 
pleaded  and  proven  injuries  sustained  by  the 
plaintiff  as  a  proximate  result  of  the  defend- 
ant's negligence. 

Under  the  pleadings  evidence  as  to  the  con- 
dition of  the  defendant's  roadbed  at  the  time 
and  place  of  the  alleged  injury  to  the  plain- 
tiff, and  as  to  the  plaintiff's  loss  of  earning 
capacity  as  a  school-teacher  as  a  proximate 
result  of  the  injury,  was  admissible;  and,  as 
there  Is  an  allegation  and  some  evidence  of  a 
permanent  injury  to  the  plaintiff  as  a  proxi- 


mate result  of  the  alleged  negligence  of  the 
defendant,  which  made  the  life  expectancy  of 
the  plaintiff  a  pertinent  fact,  no  material  er- 
ror appears  in  the  specified  rulings  on  evi- 
dence. The  charges  complained  of,  If  tech- 
nically inaccurate,  were  not  prejudicial  to 
the  defendant,  and  those  refused  did  not  de- 
prive the  defendant  of  any  substantial  right, 
unless  it  be  as  to  the  recovery  of  sums  of 
money  paid  by  the  plaintiff  without  proof  to 
support  the  charge. 

The  trial  court  may  reasonably  have  been 
impressed  with  the  materiality  and  perti- 
nence and  probable  probative  effect  of  the 
asserted  newly  discovered  evidence  with  ref- 
erence to  the  merits  and  Justice  of  the  cause 
and  the  diligence  in  discovering  it 

The  order  is  affirmed. 

SHACKLEFORD,  O.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 


McGOWIN  LUMBER  ft  EXPORT  CO.  v. 

Mcdonald  lumber  co. 

(Supreme  Court  of  Alabama.    Feb.  5,  1914.) 

1.  Sales  (g  201*)— Delivery— What  Consti- 
tutes. 

Where  a  seller,  who  agreed  to  deliver  a 
quantity  of  lumber  free  on  board  cars,  collected 
part  of  the  lumber  in  sheds,  there  was  no  deliv- 
ery passing  title  to  the  buyer;  the  full  amount 
not  having  been  collected,  and  none  of  it  having 
been  placed  on  cars. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  529-541;   Dec.  Dig.  |  201.*] 

2.  Sales  (§  233*)— Actions— Juby  Question. 

In  a  contest  between  the  landlord,  who 
claimed  manufactured  lumber  to  satisfy  his 
landlord's  lien,  and  one  who,  under  a  contract 
with  the  tenant  for  purchase  of  the  lumber, 
made  advances,  the  question  whether  title  pass- 
ed to  the  purchaser  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  5|  653-656;  Dec  Dig.  §238.*] 

8.  Appeal  and  Ebbob  (f  927*)— Review— De- 

TKBMI  NATION. 

In  determining  the  propriety  of  a  directed 
verdict  evidence  offered  by  the  defeated  party 
must  be  accepted  as  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  2912,  2917,  3748,  3758, 
4024;  Dec.  Dig.  |  927.*] 

4.  Landlord  and  Tenant  (i  254*)— Equi- 
table Estoppel— What  Constitutes. 
Where  a  landlord  urged  his  tenant,  who 
was  in  the  lumber  business,  to  raise  money  for 
the  rent  by  securing  from  appellant,  who  had 
contracted  to  buy  a  quantity  of  lumber,  an 
advance  upon  that  lumber  already  manufac- 
tured, he  is  estopped  to  deny  appellant's  title 
thereto  and  assert  his  landlord's  lien. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
genant^Cent  Dig.  gS  986,  1034-1044;  Dec. 

Appeal  from  Circuit  Court,  Mobile  County; 
Samuel  B.  Browne,  Judge. 

Attachment  by  the  McDonald  Lumber  Com- 
pany against  George  B.  Cleveland,  in  which 
the  McGowin  Lumber  &  Export  Company 
intervened.   From  a  judgment  for  plaintiff, 
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the  Intervener  appeals.  Reversed  and  re- 
manded. 

Stevens,  McCorvey  &  Dean,  of  Mobile,  for 
appellant  Gregory  L.  4  H.  T.  Smith,  of 
Mobile,  for  appellee. 

SATRE,  J.  Cleveland  was  engaged  in  the 
manufacture  of  lumber  at  a  plant  he  had 
rented  from  the  McDonald  Lumber  Company. 
The  landlord  commenced  a  suit  by  attach- 
ment claiming  a  lien  under  the  statute  for 
rent  in  arrear,  and  sought  to  enforce  its 
claim  by  a  levy  upon  two  piles  of  flooring 
which  had  been  manufactured  and  assembled 
upon  the  premises  occupied  by  defendant 
The  McGowin  Lumber  Company  interposed  a 
claim,  and  at  the  end  of  a  trial  of  the  right  of 
property  the  court  gave  the  general  charge 
for  plaintiff,  whereupon  claimant  appealed. 

[1]  The  first  question  presented  is  whether, 
apart  from  the  Question  of  waiver  or  estoppel 
to  be  later  considered,  defendant  had  so  dis- 
posed of  the  property  to  appellant  as  to  de- 
feat plaintiffs  right  to  a  lien.  It  is  a  cir- 
cumstance to  be  considered  that  the  lumber 
had  not  been  removed  from  the  premises,  but 
we  do  not  think  that  circumstance  conclusive. 
It  was  one  of  the  intendments  of  the  contract 
between  plaintiff  and  defendant  lessor  and 
lessee,  that  the  latter  might  dispose  of  the 
product  of  the  plant  in  the  usual  course  of 
trade  free  from  any  lien  the  former  might 
claim  as  landlord  under  the  statute,  and  that 
the  purchaser  might  remove  his  purchase. 
Otherwise  the  lessee  could  hardly  have  found 
buyers  or  the  means  of  carrying  on  his  busi- 
ness. We  are  not  so  well  versed  in  all  the 
usages  of  the  lumber  trade  as  to  be  able  to 
say,  as  matter  of  law  and  contrary  to  appel- 
lant's contention,  that  a  sale  of  sawn  lumber 
under  the  circumstances  shown  was  not  in 
the  usual  course  of  the  trade.  There  was, 
however,  a  condition  of  the  original  contract 
of  sale  between  defendant  and  claimant 
which  is  conclusive  of  the  proposition  that 
title  to  the  lumber  had  not  passed  to  claim- 
ant under  that  contract  The  contract  did 
not  relate  to  any  particular  lumber,  but  stip- 
ulated for  the  sale  and  purchase,  at  an  agreed 
price  per  thousand  feet,  of  lumber  of  a  cer- 
tain grade  and  character  not  yet  manufac- 
tured, and  which,  when  manufactured,  was 
to  be  delivered  free  on  board  cars  at  Mobile. 
Cleveland  had  set  apart  the  lumber  in  suit 
to  fill  his  contract  with  claimant  and  had 
collected  it  in  two  piles  under  his  planer 
shed,  but  had  not  yet  collected  enough  for 
that  purpose,  nor  had  any  part  of  it  been  put 
upon  cars.  Clearly  then  there  had  been  no 
delivery  according  to  the  terms  of  the  orig- 
inal contract 

[2]  Appellant  contends  nevertheless  that 
what  afterwards  passed  between  the  parties 
to  the  original  contract  of  sale  was  effectual 
to  pass  title  to  the  lumber  in  controversy. 
It  sayB,  in  short  that  the  parties  to  that  con- 
tract entered  into  a  new  agreement   This  Is 


what  occurred:  Cleveland,  needing  money 
with  which  to  pay  rent  on  two  occasions 
made  to  claimant  a  statement  of  the  amount 
and  quality  of  the  lumber  then  collected,  and 
got  from  claimant  sums  equal  to  the  full  con- 
tract price  per  thousand  feet  of  that  much 
lumber,  and  claimant  then  had  it  insured 
against  loss  by  fire.  On  the  first  occasion 
Cleveland  gave  claimant  evidence  in  writing 
of  the  transaction  as  follows: 

"Mobile,  Alabama,  July  1st,  1910. 

"Delivered  by  George  B.  Cleveland  lumber 
as  below  to  planer  sheds  McDonald  mill  for 
account  of  McGowin  Lumber  &  Export  Com- 
pany: [here  follows  a  description  by  tally  of 
two  lots  of  lumber,  one  containing  14,419  feet 
and  the  other  11,542  feet].  Received  from 
McGowin  Lumber  &  Export  Company  $431.12 
as  an  advance  on  above  lumber  July  1st 
1910.   Geo.  B.  Cleveland." 

This  was  shown  to  have  occurred  on  July 
2d,  and  the  amount  receipted  for  included  2 
per  cent  discount  which,  under  the  original 
contract,  claimant  was  to  have  for  cash  on 
delivery. 

On  the  second  occasion  Cleveland  rendered 
to  claimant  a  statement  as  follows: 

"Sept  9th,  1910. 
McGowin  Lbr.  Co.  to  Geo.  B.  Cleveland,  Dr. 

27,916  ft  2%  "B.  Fig.  1800  $501  70 
19.000  "     "    No.  1  C.  Fig. 

14.00    266  00  $767  70 

July  2.        By  cash  $412  70 

Sept  9.       By  60  da.  accept-  * 

ance    355  00  $767  70 

"Above  stock  held  at  McDonald  mill  for 
shipment  Geo.  B.  Cleveland." 

On  our  first  consideration  of  this  case,  lay- 
ing, as  the  court  now  thinks,  too  much  stress 
upon  the  fact  that  the  parties  to  these  trans- 
actions referred  to  the  first  payment  as  an 
advance,  and  upon  the  statement  that  the 
lumber  was  held  at  the  mill  for  shipment 
meaning,  as  we  then  said,  for  shipment  under 
the  terms  of  the  original  contract,  the  writer 
expressed  for  the  court  the  opinion  that  as 
matter  of  law  on  the  facts  stated,  title  to  the 
lumber  the  subject  of  this  suit  did  not  pass 
to  the  claimant1  But  the  parties  to  that 
contract  were  competent  to  modify  it  by  sub- 
sequent agreement  as  they  pleased,  and  now 
the  court  the  writer  concurring,  is  of  opinion 
that  the  question  whether  the  claimant  ac- 
cepted the  lumber  under  the  planer  sheds  as 
a  pro  tanto  fulfillment  of  the  contract  and  so 
whether  the  title  passed,  was  a  question  of 
fact  a  question  as  to  the  intention  of  the 
parties  to  the  transaction  to  be  determined 
by  the  jury  on  consideration  of  all  the  sur- 
roundings. The  contract  as  to  this  lumber 
was  complete  if  the  buyer  and  seller  so  agreed, 
and  the  title  passed  if  that  was  the  mutual 
understanding  of  the  parties,  although  it  may 
have  remained  for  the  seller  to  place  the  lum- 
ber upon  cars.   Brandon  Printing  Co.  v. 

1  This  opinion  was  withdrawn  and  the  present  oca 
substituted. 
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Bostick,  126  Ala.  262,  28  South.  705 ;  Cook  & 
Laurie  v.  Bell,  59  South.  278.  Appellee  with 
much  reason  has  evolved  from  the  situation 
of  the  parties  and  the  circumstances  of  the 
transactions,  under  review  some  considera- 
tions, in  addition  to  these  which  were  allowed 
to  control  our  first  opinion,  going  to  show 
that  appellant's  advance  of  money  was  a 
mere  loan  on  the  security  of  lumber  to  be  de- 
livered In  the  future  according  to  the  terms 
of  the  original  contract,  while  appellant,  with 
reason  also,  has  pointed  to  the  use  of  the 
word  "delivered,"  the  form  of  the  statement 
delivered  to  it  at  tbe  time  of  the  second 
transaction,  and  to  some  other  countervailing 
considerations,  arising  out  of  the  situation  of 
the  parties,  which  might  lead  a  jury  to  con- 
clude that  tbe  parties  to  these  transactions 
by  a  partial  novation  of  the  original  contract 
intended  and  agreed  that  the  title  to  the  lum- 
ber as  it  was  at  the  time  of  these  payments 
should  pass  from  Cleveland  to  appellant 
Without  assuming  now  to  pass  upon  the  evi- 
dential weight  of  the  circumstances  urged 
pro  and  con,  the  discussion  has  sufficed  to 
bring  our  minds  to  the  conclusion  that  the 
issue  as  to  a  completed  sale  vel  non  depended 
in  material  part  upon  the  weight  and  effect 
to  be  accorded  to  conflicting  inferences,  and 
was  a  proper  one  for  submission  to  the  jury. 

13,  4]  Our  conclusion  that  the  question  of 
sale  or  loan  was  for  the  jury  makes  proper 
some  modification  of  our  former  opinion  on 
the  subject  of  the  alleged  estoppel  against 
appellee  to  insist  on  its  lien.  There  is  no 
pretense  that  appellee  did  anything  at  the 
time  of  the  first  payment  by  appellant  to 
Cleveland  which  could,  on  any  principle, 
work  an  estoppel  against  appellee.  Appel- 
lant and  Cleveland  entered  into  that  trans- 
action without  the  knowledge  or  consent  of 
appellee  company.  So  far  as  concerns  any 
right  appellant  acquired  by  that  transaction, 
if  it  was  a  loan  or  a  sale  not  In  the  usual  and 
customary  course  of  the  lumber  trade,  it  is 
plain  that,  as  against  appellee,  appellant  was 
in  no  better  case  than  an  equitable  mortgagee 
whose  right  was  subordinate  to  appellee's 
lien  as  landlord.  But  when  we  come  to  the 
transaction  of  September  9th,  the  occasion  of 
the  second  payment,  another  element  of  fact 
must  be  taken  into  consideration.  Cleveland 
testified  to  what  occurred  on  that  occasion  in 
this  language:  "We  [meaning  McDonald,  who 
was  acting  for  appellee  and  himself]  were 
then  in  the  planer  shed  where  the  lumber 
was.  McDonald  was  after  me  to  raise  the 
rent.  I  told  him  that  the  only  thing  that  I 
could  raise  on— that  I  could  get  an  advance 
on  at  that  time— was  that  lumber.  Then  we 
went  through  and  estimated  the  piles  of 
lumber.  McDonald  counted  the  bundles,  and 
I  set  them  down.  Then  we  added  up  and 
figured  what  the  total  of  It  was,  where  we 
could  get  at  it,  entered  a  value  on  what  there 
was;  then  I  went  down  to  Buck  of  the  Mc- 


Gowin  Lumber  &  Export  Company  and  gave 
him  a  statement  and  went  over  the  value  to 
see  if  we  could  average  a  settlement  on  that 
value,  and  I  told  him  I  had  to  have  the  rent" 
This  witness  further  testified  that  McDonald 
said  that  "I  [the  witness]  was  going  to  make 
McGowln  try  to  get  the  money."  He  also 
testified,  in  effect  as  the  jury  might  have 
construed  his  testimony,  that  McDonald  knew 
of  his  contract  with  the  McGowln  Company 
in  a  general  way,  and  knew  that  he,  Cleve- 
land, was  going  to  the  McGowln  Company  to 
raise  money  with  which  to  pay  the  rent  due 
to  the  McDonald  Company.  All  this  was 
flatly  denied  by  McDonald,  but  for  the  pur- 
poses of  this  appeal  it  must  be  considered 
that  the  jury,  if  the  matter  had  been  submit- 
ted to  them,  might  have  found  the  facts  ac- 
cording to  Cleveland's  testimony  and  the  rea- 
sonable inferences  to  be  drawn  ■  therefrom. 
In  this  view  of  the  case  the  conduct  of  Mc- 
Donald on  the  last  occasion  constituted  an 
authority  to  Cleveland  to  sell  or  pledge  the 
lumber  to  the  McGowln  Company  In  order  to 
raise  rent  money  which  the  McDonald  Com- 
pany was  thereafter  estopped  to  deny.  24 
Cyc  1266-1267 ;  18  Am.  &  Eng.  Ency.  of  Law, 
341. 

On  the  foregoing  considerations  the  court 
is  now  of  the  opinion  that  the  general  charge 
in  favor  of  appellee  was  error,  and  that  a  re- 
versal should  be  ordered. 

Reversed  and  remanded. 


HUTCHINS  v.  SMITH  HARRISON  &  CO. 
(No.  16,491.) 

(Supreme  Court  of  Mississippi.    April  13, 
1914.) 

Sales  (|  177*)— Delivery  or  Goons— Inclu- 
sion of  Goons  Not  Oboebeo  —  Buyer's 
Right  to  Select. 

Where  a  seller  delivers  the  goods  sold,  mix- 
ed with  other  goods  not  sold,  the  buyer  may 
accept  the  goods  purchased  and  reject  the  bal- 
ance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  445-450;  Dec.  Dig.  §  177."] 

Appeal  from  Circuit  Court  Sunflower 
County;  J.  L.  Williams,  Special  Judge. 

Action  by  Smith  Harrison  &  Co.  against 
W.  H.  Hutchlns.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Frank  E.  Everett,  of  Indianola,  for  appel- 
lant Chapman  &  Johnson,  of  Indianola,  for 
appellees. 

COOK,  J.  According  to  the  testimony  of 
appellant  he  ordered  of  appellee  certain 
merchandise,  but  when  the  shipment  arrived 
he  discovered  that  appellee  had  not  only 
shipped  to  him  the  goods  ordered  by  him, 
but  had  shipped  other  goods  not  ordered. 
After  discovering  this  fact  appellant  says, 
he  returned  the  goods  not  ordered  and  re- 
tained the  goods  ordered,  and  is  ready  to 
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pay  for  the  agreed  value  of  the  goods  re- 
tained. Appellee  refused  to  accept  the 
goods  returned,  and  Instituted  an  action  for 
the  value  of  the  entire  bill  shipped,  claim- 
ing that  appellant  ordered  the  goods  ship- 
ped; that  appellant  was  not  authorized  to 
accept  a  part  of  the  goods  and  return  a  part, 
even  though  he  had  not  ordered  the  part  re- 
turned The  court  below  accepted  appellee's 
view  of  the  law,  and  directed  the  jury  to 
find  for  appellee,  plaintiff  below,  for  the  full 
amount  sued  for. 

The  case  as  made  by  appellant  is  this: 
The  buyer  purchased  and  appellee  agreed  to 
sell  certain  kinds  of .  goods,  and  the  seller 
shipped  the  goods  actually  contracted  for; 
but  the  seller  mixed  with  the  goods  bought 
other  goods  not  bought  When  this  was  dis- 
covered, the  buyer  retained  the  goods  the 
shipper  contracted  to  deliver  and  rejected 
the  goods  he  did  not  buy.  Where  the  seller 
delivers  to  the  buyer  the  goods  he  contracted 
to  sell,  mixed  with  goods  of  a  different  des- 
scrlption,  not  included  in  the  contract,  the 
buyer  may  accept  the  goods  which  are  in 
accordance  with  the  contract  and  reject  the 
rest  The  contract  actually  made  is  binding 
on  both  parties,  and  the  seller  cannot  defeat 
the  buyer's  rights  to  the  goods  bought  by  him 
by  mingling  with  them  other  goods  of  a  dif- 
ferent description.  Principles  of  Sales  (Ben- 
jamin) rule  33,  p.  148;  Cohen  v.  Pemberton, 
63  Conn.  221,  2  AtL  315,  5  AtL  682,  55  Am. 
Rep.  101;  Rodman  v.  Guilford,  112  Mass. 
406. 

The  case  of  Orraond  v.  Henderson,  77  Miss. 
34,  24  South:  170,  is  cited  to  support  appel- 
lee's contention  that  the  buyer  was  bound 
to  pay  for  the  entire  shipment,  because  of 
his  acceptance  of  a  part.  We  do  not  think 
that  case  is  In  conflict  with  the  views  above 
expressed.  The  facts  of  that  ease  are  en- 
tirely different  from  the  defense  made  in  this 
case.  Ormond  v.  Henderson  was,  we  think, 
correctly  decided,  whether  the  reasons  for 
the  decision  given  In  the  opinion  of  the 
court  are  sound  or  not. 

Reversed  and  remanded. 


YAZOO  &  M.  V.  R.  CO.  v.  ADEN. 
(No.  16,493.) 
(Supreme  Court  of  Mississippi.  April  13,  1914.) 

Trial  (J  252*)— Instructions— Appmcabili- 
tt  to  Evidence. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger by  being  ejected  by  defendant's  train 
auditor  from  one  of  its  passenger  trains,  there 
was  no  evidence  that  plaintiff  was  entitled  to 
passage  on  that  train,  or  that  it  was  "the  cus- 
tom" for  the  train  to  take  on  passengers  at 
that  station,  and  the  auditor  denied  that  he  touch- 
ed plaintiff  at  all,  but  merely  told  him  that  he 
could  not  ride  on  the  train,  and  that  if  plain- 
tiff was  injured,  it  was  not  the  result  of  any 
act  of  the  auditor,  an  instruction  that  if  the 
jury  believed  that  it  was  defendant's  custom 
to  take  passengers  from  the  station  where 
plaintiff  boarded  the  train  when  it  stopped 


(Miss. 

there,  then  plaintiff  waa  entitled  to  passage  on 
that  train,  and  the  jury  should  find  for  him, 
was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  (I  605,  596-612;  Dec.  Dig.  §  252.»] 

Appeal  from  Circuit  Court  Sharkey  Coun- 
ty; H.  C  Mounger,  Judge. 

Action  by  H.  B.  Aden  against  the  Yazoo  ft 
Mississippi  Valley  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Mayes  &  Mayes,  of  Jackson,  for  appellant 
McLaurin  &  Thames,  of  Vicksburg,  for  ap- 
pellee. 

COOK,  J.  H.  B.  Aden,  appellee,  sued  the 
Yazoo  &  Mississippi  Valley  Railroad  Compa- 
ny, appellant,  for  damages  Inflicted  on  him  by 
the  negligent  act  of  the  train  auditor,  who, 
it  is  alleged,  shoved  him  off  one  of  appel- 
lant's passenger  trains.  The  jury  returned 
a  verdict  for  plaintiff,  assessing  his  damages 
at  $4,000. 

The  evidence  for  plaintiff  tended  to  show 
that  plaintiff  boarded  a  train  standing  in 
front  of  the  station  at  Valley  Park  for  the 
purpose  of  taking  passage  to  Vicksburg.  Aft- 
er he  had  boarded  the  train,  he  went  down  on 
the  bottom  step  of  the  platform  to  give  some 
final  directions  to  an  employe.  While  talk- 
ing to  this  person  the  auditor  came  behind 
him,  slapped  him  on  the  shoulder,  and  shoved 
him  off  the  train,  at  the  same  time  telling 
him  he  could  not  ride  on  that  train,  but  could 
take  a  train  which  would  reach  Valley  Park 
In  a  short  time.  Plaintiff  says  he  was  seri- 
ously injured.  The  auditor  testified  that  he 
did  not  touch  Mr.  Aden  at  all,  merely  told 
him  that  he  could  not  ride  on  that  train, 
and  that  if  plaintiff  was  injured  at  all,  it 
was  not  caused  by  any  act  of  his. 

The  evidence  discloses  that  the"  train  in 
question,  when  running  on  its  regular  sched- 
ule, did  not  stop  at  Valley  Park;  but  for 
some  time  preceding  the  event  the  train  had 
taken  the  place  of  the  train  scheduled  to 
stop  at  this  station,  on  account  of  an  over- 
flow caused  by  a  crevasse  In  the  levees  of 
the  Mississippi  river.  The  evidence  war- 
rants the  conclusion  that  the  regular  train 
for  this  station  resumed  its  rut-  on  the  day 
before  this  occurrence,  and  the  train  which 
plaintiff  got  on  was  no  longer  taking  on  pas- 
sengers at  this  station.  Plaintiff  boarded 
the  train  on  the  side  away  from  the  station, 
the  door  on  the  station  side  being  closed.  It 
Is  shown,  however,  that  this  train  had  before 
this  time,  and  while  there  was  no  overflow, 
stopped  at  Valley  Park,  and  passengers 
boarding  same  had  been  permitted  to  ride 
thereon  to  Vicksburg.  The  defense  was  that 
the  plaintiff's  version  of  what  happened  had 
no  foundation  in  fact 

In  this  state  of  the  record,  the  court  in- 
structed the  jury,  at  plaintiff's  request,  as 
follows:  'The  court  instructs  the  jury  that 
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if  they  believe  from  the  evidence  it  was  the 
custom  of  defendant's  train  to  take  passen- 
gers from  Valley  Park  station  when  said 
train  stopped  there,  then  the  plaintiff  had  a 
right  to  passage  on  that  train,  and  the  Jury 
will  find  for  the  plaintiff,  and  assess  such 
damages  as  have  been  proven,  not  to  exceed 
$10,000."  It  will  be  seen  that  this  is  a  per- 
emptory instruction  to  find  for  plaintiff,  if 
the  jury  "believed  from  the  evidence  it  was 
the  custom  of  defendant's  train  to  take  pas- 
sengers from  Valley  Park  station  when  said 
train  stopped  there" 

Under  this  instruction  the  jury  was  re- 
quired to  And  for  plaintiff,  although  they 
might  believe  from  the  evidence  that  the 
train  auditor  did  not  touch  plaintiff.  Be- 
sides, we  do  not  believe  the  evidence  war- 
ranted a  belief  that  "it  was  the  custom"  for 
this  train  to  take  on  passengers  at  that  sta- 
tion. At  the  most,  it  could  only  be  said  on 
several  occasions  passengers  had  been  per- 
mitted to  take  passage  at  the  station  of  Val- 
ley Park.  Moreover,  there  is  nothing  in  the 
evidence  to  warrant  a  finding  that  plaintiff 
had  a  right  to  passage  on  the  train. 

Several  instructions  were  given  for  defend- 
ant, and  other  instructions  than  the  one 
above  quoted  were  granted  for  plaintiff,  which 
we  do  not  deem  it  necessary  to  consider,  be- 
cause the  instruction  quoted  cannot  be  made 
to  harmonize  with  any  of  the  other  instruc- 
tions, but,  on  the  contrary,  is  in  direct  con- 
flict with  all,  and  is  fatally  erroneous. 

Reversed  and  remanded. 


JACKSON  COCA-COLA  BOTTLING  CO.  v. 

CHAPMAN.    (No.  16,418.)  ■ 
(Supreme  Court  of  Mississippi.  April  13, 1914.) 

Food  (§25*)— Bottled  Be vebaoes— Injuri- 
ous Foreign  Substance— Liability  of 
Manufacturer. 

Where  plaintiff  purchased  a  bottle  of  coca- 
cola  from  a  grocer,  which  had  been  bottled  and 
sold  for  public  consumption  by  defendant,  and 
after  plaintiff  had  taken  several  swallows  be 
discovered  that  it  contained  a  decomposed 
raonse  from  which  plaintiff  was  made  sick,  de- 
fendant was  liable  tor  the  damage  sustained. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent. 
Dig.  8  18;  Dec  Dig.  |  25.*] 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  A.  Henry,  Judge. 

Action  by  Harry  Chapman,  by  his  next 
friend,  Nellie  Chapman,  against  the  Jackson 
Coca-Cola  Bottling  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Chalmers  Alexander,  of  Jackson,  for  ap- 
pellant Butler,  Eaterling  &  Potter,  of  Jack- 
son, for  appellee. 

REED,  J.  A  "sma*  mousle"  caused  the 
trouble  in  this  case.  The  "wee,  sleekit, 
cow'rin,'  tim'rous  beastle"  drowned  in  a  bot- 
tle of  coca-cola,  flow  it  happened  is  not 
told. 


There  is  evidence  for  appellant  that  its 
system  for  cleansing  and  filling  bottles  is 
complete,  and  that  there  is  watchfulness  to 
prevent  the  introduction  of  foreign  substan- 
ces. Nevertheless  the  little  creature  was  in 
the  bottle.  It  had  been  there  long  enough 
to  be  swollen  and  undergoing  decomposition 
when  the  bottle  was  purchased  from  a  grocer 
and  opened  by  appellee.  Its  presence  in  the 
bottle  was  not  discovered  until  appellee  had 
taken  several  swallows.  An  odor  led  to  the 
discovery.  Further  events  need  not  be  de- 
tailed. Appellee  says  he  got  sick.  Suffice 
it  to  say  he  did  not  get  joy  from  the  antici- 
pated refreshing  drink.  He  was  in  the  frame 
of  mind  to  approve  the  poet's  words: 

"The  best-laid  schemes  o'  mice  an'  men 

Gang  aft  aglay 
An'  lea'e  ns  nought  but  grief  an'  pain, 
For  promis'd  joy !" 

The  record  discloses  sufficient  evidence  to 
sustain  the  Jury's  verdict  for  appellee. 
There  is  no  error  for  reversal  Appellant 
company  bottled  the  coca-cola  for  the  retail 
trade  to  be  sold  to  the  general  public  as  a 
beverage  refreshing  and  harmless.  The 
bottle  in  this  case  was  purchased  by  the 
grocer  from  appellant 

We  find  the  law  pertinent  to  this  case 
clearly  stated  by  Judge  Candler  in  the  case 
of  Watson  v.  Augusta  Brewing  Company, 
124  Ga.  121,  52  S.  E.  152,  1  L.  R  A.  (N.  S.) 
1178,  110  Am.  St  Rep.  157,  as  follows: 
"When  a  manufacturer  makes,  bottles,  and 
sells  to  the  retail  trade,  to  be  again  sold  to 
the  general  public,  a  beverage  represented 
to  be  refreshing  and  harmless,  he  is  under 
a  legal  duty  to  see  to  it  that  in  the  process 
of  bottling  no  foreign  substance  shall  be 
mixed  with  the  beverage,  which,  if  taken  into 
the  human  stomach,  will  be  injurious."  In 
that  case  it  is  further  held  that  this  duty  the 
bottler  owes  to  the  general  public  for  whom 
his  drinks  are  intended  as  well  as  to  the  re- 
tailer to  whom  he  sells. 

Affirmed. 


QUITMAN  COUNTY  v.  HUDSON  &  DUG- 

GER    (No.  17,107.) 
(Supreme  Court  of  Mississippi.  April  14, 1914.) 

Appeal  from  Circuit  Court  Coahoma  County ; 
T.  B.  Watkins,  Judge. 

Action  between  Quitman  County  and  Hudson 
&  Dugger.  From  the  judgment  Quitman  Coun- 
ty appeals.  Dismissed. 

PER  CURIAM.   Appeal  dismissed. 


YAZOO  &  M.  V.  R,  CO.  v.  BINFORD. 
(No.  16,499.) 
(Supreme  Court  of  Mississippi.   April  13,  1914.) 

Appeal  from  Circuit  Court,  Sharkey  County; 
H.  C.  Mounger,  Judge. 

Action  by  Louis  Binford  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 
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Mayes  &  Mayes,  of  Jackson,  for  appellant 
N.  Vick  Robbing,  of  Vicksburg,  for  appellee. 

PER  CURIAM.  Affirmed. 


Ex  parte  TURNER   (No.  17,275.) 

(Supreme  Court  of  Mississippi.    April  14, 
1914.) 

Appeal  from  Chancery  Court,  Carroll  County ; 
J.  F.  McCooL  Chancellor. 

Application  of  Smith  Turner  for  writ  of 
habeas  corpus.  From  an  order  denying  the 
writ,  he  appeals.  Dismissed. 

PER  CURIAM.    Appeal  dismissed. 


BRYANT  et  aL  v.  SIMS.   (No.  17,426.) 
(Supreme  Court  of  Mississippi  April  13,  1914.) 

Appeal  from  Chancery  Court,  Hinds  County ; 
G.  G.  Lyell,  Chancellor. 

Bill  between  Ida  May  Bryant  and  others  and 
C.  C.  Sims.  From  the  judgment,  Bryant  and 
others  appeal.  Dismissed. 

PER  CURIAM.   Appeal  dismissed. 


Ex  parte  HARDKINS.  (No.  17,300.) 
(Supreme  Court  of  Mississippi.  April  13,  1914.) 

Appeal  from  Circuit  Court,  Adams  County; 
R  W.  Cutrer,  Chancellor,  Presiding. 

Application  of  John  Hardkins  for  writ  of 
habeas  corpus.  From  an  order  denying  the 
writ,  he  appeals.  Affirmed. 

S.  Beekman  Laub,  of  Natchez,  for  appellant. 
Frank  Johnston,  of  Jackson,  for  appellee. 

PER  CURIAM.  Affirmed. 


(134  La.) 

No.  19,919. 
BISSELL  v.  BODCAW  LUMBER  CO. 
(Supreme  Court  of  Louisiana.   March  2,  1914. 
Rehearing  Denied  March  30,  1914.) 

(Syllabus  by  the  Court.) 

1.  Wilis  (S  434*)— Foreign  Will— Dkvisx 
or  Realty— Title  Conveyed. 

A  will  made  and  duly  probated  in  the  state 
of  New  York  in  the  year  1905,  by  which  the 
testator  left  a  legacy  to  his  only  son,  and  de- 
vised the  remainder  of  his  property,  including 
certain  timber  lands  in  Louisiana,  to  bis  wife, 
although  not  registered  and  ordered  to  be  exe- 
cuted in  the  latter  state,  is  a  sufficient  muni- 
ment of  title  to  protect  the  vendee  of  the  widow, 
made  defendant  in  a  petitory  action  brought  by 
the  son,  in  the  year  1912,  to  recover  a  half 
interest  in  said  lands  as  the  heir  at  law  of  the 
deceased. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  937-945 ;  Dec.  Dig.  |  434.*] 

2.  Wills  (|  260*)— Suits  to  Annul  Will. 

Suits  to  rescind  or  annul  testaments,  or  to 
reduce  excessive  donations,  are,  as  to  major 
heirs,  barred  by  the  lapse  of  five  years. 

[Ed.  Note.— For  other  cases,  see  Wills,  C«nt. 
Dig.  §{  600-606;  Dec.  Dig.  §  260.*] 

Monroe,  J.,  dissenting. 


Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn;  Caa  Moss,  Judge. 

Action  by  Charles  R.  Bissell  against  the 
Bodcaw  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

John  H.  Mathews,  of  Winnefleld,  for  ap- 
pellant Henry  Moore,  of  Texarkana,  Ark, 
and  H.  H.  White  and  R.  F.  White,  both  of 
Alexandria,  for  appellee. 

LAND,  J.  This  Is  a  petitory  action  to  re- 
cover an  undivided  half  interest  In  3,734 
acres  of  land  situated  in  the  parish  of  Winn. 
Plaintiff  claims  title  as  the  sole  heir  of  his 
father,  Chas.  R.  Bissell.  The  defendant 
claims  title  by  deed  from  plaintiff's  mother, 
Mrs.  Kate  E.  Bissell,  who,  it  is  alleged,  ac- 
quired title  from  her  husband  by  last  will 
and  testament  duly  probated  at  his  domicile 
in  the  state  of  New  York. 

On  the  trial  the  defendant  offered  in  evi- 
dence a  duly  certified  copy  of  said  last  will 
and  of  the  probate  proceedings  in  the  state 
of  New  York.  Plaintiff's  counsel  objected, 
on  the  ground  that  the  purported  will  had 
never  been  probated  or  ordered  to  be  execut- 
ed in  the  state  of  Louisiana,  and  especially 
in  Winn  parish,  where  the  land  in  dispute  is 
situated.  The  judge  below  admitted  the  doc- 
ument in  evidence,  treating  the  objection  as 
going  to  the  effect 

It  appears  that  defendant  in  its  answer 
set  up  the  will  as  a  muniment  of  title,  and 
pleaded  the  prescription  of  five  years  in  bar 
of  any  action  to  annul  the  same,  or  to  re- 
duce the  same  as  being  In  excess  of  the  dis- 
posable portion.  The  case  was  tried  on  the 
plea  of  prescription,  which  was  sustained, 
and  tbe  plaintiff  has  appealed. 

[1]  Article  1688  of  the  Civil  Code  reads: 

"Testaments  made  in  foreign  countries  and 
other  states  of  the  Union,  cannot  be  carried  into 
effect  on  property  in  this  state,  without  being 
registered  in  the  court  within  the  jurisdiction 
of  which  the  property  is  situated,  and  the  ex- 
ecution thereof  ordered  by.  the  judge." 

Defendants'  counsel,  however,  contend  that 
a  foreign  will  duly  probated  abroad  may  be 
used  as  a  muniment  of  title,  although  not 
registered  and  ordered  executed  as  required 
by  article  1688  of  the  Civil  Code,  and  cite 
several  Louisiana  cases  in  support  of  their 
contention. 

In  Johnson  v.  Rannels,  6  Mart  (N.  8.)  622, 
the  court  said: 

"There  was  no  necessity  for  proving  an  order 
from  any  court  of  probates  in  this  state  for  the 
execution  of  the  will.  This  is  only  required 
when  the  will  is  to  be  carried  in  execution  by 
the  executor  suing  for  the  property  or  the  es- 
tate; not  when  the  will  is  offered  as  evidence 
of  title  in  the  legatee  against  a  party  claiming 
ride." 

Other  cases  cited  by  defendant's  counsel  do 
not  seem  to  be  in  point 

We  shall  proceed  to  consider  the  Louisiana 
cases  cited  by  counsel  for  the  plaintiff. 
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In  Stewarts'  Curator  v.  Bow,  10  La.  681, 
and  in  Aubert  v.  Aubert,  6  La.  Ann.  104,  the 
wills  were  made  in  Louisiana,  and  were  prov- 
ed up,  but  never  ordered  to  be  executed. 

In  Marcos  v.  Barcas,  5  La.  Ann.  266,  and 
in  Heirs  of  Landry  v.  Heirs  of  Duaron,  5  La. 
Ann.  612,  the  wills  were  never  probated. 

The  case  of  Succession  of  Ear  hart,  60  La. 
Ann.  526,  23  South.  476,  requires  more  consid- 
eration. That  was  a  proceeding  by  one  of 
the  heirs  against  his  coheirs  alleging  that 
they  had  taken  possession  of  the  property 
and  papers  of  the  deceased,  and  that  the 
plaintiff  was  advised  that  they  claimed  that 
the  deceased  had  left  a  last  will.  The  plain- 
tiff prayed  that  his  coheirs  be  ordered  to  pro- 
dace  any  will  or  paper  purporting  to  be  a 
will  that  might  be  in  their  possession,  and 
that,  If  any  such  document  should  be  produc- 
ed, the  same  be  probated,  if  found  valid,  and 
that,  if  the  deceased  made  no  will,  it  be  de- 
creed that  she  had  died  Intestate.  The  re- 
spondents averred  that  their  mother  left  no 
property  in  Louisiana  except  movables  found 
in  her  bank  box;  denied  that  they  had  taken 
possession  of  any  property  of  the  estate; 
averred  that  their  mother  had  left  a  will 
made  according  to  the  law  of  Maryland,  of 
which  they  annexed  a  copy;  that  said  will 
had  been  filed  in  the  orphans'  court,  District 
of  Columbia ;  and  that  the  respondents  were 
advised  that  the  will,  not  in  the  form  requir- 
ed by  laws  of  Louisiana,  could  not  be  probat- 
ed here;  and  that  respondents  made  no  claim, 
except  for  such  judgment  as  the  facts  war- 
ranted. 

It  appears  that  on  the  trial  the  will  or 
copy  thereof  was  admitted  in  evidence  over 
plaintiff's  objection.  The  judgment  of  the 
trial  court  recognized  the  plaintiff  and  the 
three  defendants  as  the  legal  heirs  of  the 
deceased,  and  ordered  them  to  be  sent  into 
the  possession  of  the  property  of  the  succes- 
sion, reserving  the  rights  of  all  parties  in  in- 
terest to  assert  or  resist  any  rights  founded 
on  the  paper  if  it  should  be  ever  presented 
for  probate. 

This  court  said  in  part  as  follows: 

"The  plaintiff  on  this  appeal  complains  of  the 
judgment  because  there  was  no  decree  that  the 
deceased  died  intestate." 

"The  paper  produced  in  the  lower  court,  not 
in  the  form  required  by  law  for  last  wills,  was 
not  sought  to  be  probated.  If  any  demand  had 
been  made  founded  upon  it,  the  objection  to 
its  introduction  should  have  prevailed.  No  will 
can  avail  as  a  muniment  of  title  unless  pro- 
■bated,  nor  can  it  be  probated  unless  in  the  form 
prescribed  by  the  Code,  art.  1637.  Aubert  v. 
Anbert,  6  La.  Ann.  104 ;  1  Hennen's  Digest,  p. 
467,  No.  4." 

As  the  paper  was  not  sought  to  be  probat- 
ed, and  no  demand  was  founded  upon  it,  the 
remarks  of  the  organ  of  the  court  cannot  be 
considered  as  authoritative.  The  best  judg- 
es occasionally  indulge  in  obiter. 

None  of  the  cases  cited  by  plaintiff's  coun- 
sel overrules  the  dictum  in  Johnson  v.  Ban- 


nels,  supra,  announced  by  Judge  Martin  as 
the  organ  of  the  court. 

The  will  of  Charles  R.  Bissell  was  duly 
probated  in  the  surrogates'  court  of  the  state 
of  New  York  on  the  9th  day  of  November, 
1905.  The  plaintiff  was  a  legatee  under  said 
will  for  one-half  of  a  certain  mortuary  fund 
due  the  estate  of  the  deceased  by  virtue  of 
his  membership  in  the  Consolidated  Ex- 
change of  New  York  City,  and  for  his  fa- 
ther's watch  and  Jewelry. 

[2]  On  November  29,  1912,  the  present  suit 
was  filed  by  the  plaintiff  to  recover  the  half 
interest  in  the  land  which  his  father  had  de- 
vised to  his  mother,  and  his  mother  had  con- 
veyed to  the  defendant  The  defendant  in- 
terposes the  will  as  a  shield  against  the  as- 
sault made  by  the  plaintiff. 

Plaintiff  had  five  years  within  which  to 
sue  in  the  Louisiana  courts  for  the  nullity  or 
rescission  of  the  testament,  or  a  reduction  of 
the  donation  to  his  mother,  but  he  failed  to 
do  so. 

Under  the  facts  of  this  case,  we  are  of  the 
opinion  that  the  will  in  question  is  a  suffi- 
cient muniment  of  title  to  defeat  the  action 
of  the  plaintiff. 

Judgment  affirmed. 

MONBOE,  J.,  dissents.  PBOVOSTY,  J.„ 
absent  on  account  of  Illness,  takes  no  part 


(134  La.) 

No.  20,505. 
P.  W.  HOLLIDAY  &  SONS,  Limited,  v. 

JOFPBION  et  aL 
In  re  SCHWING  LUMBER  &  SHINGLE 
CO.,  Limited. 

(Supreme  Court  of  Louisiana.    March  16, 
1914.) 

(Syllabus  by  the  Court.) 

Cebtiobabi  (8  40*)  —  Supreme  Coubt— Warr 
of  Beview — Time  fob  Application. 

The  Cohstitution  declares  that  this  court 
"shall,  in  no  case,"  exercise  the  jurisdiction 
conferred  by  article  101  (i.  e.,  to  issue  a  writ 
for  the  review  of  a  decision  rendered  by  a  Court 
of  Appeal),  unless  the  application  therefor  shall 
have  been  made  not  later  than  30  days  after 
the  decision  has  been  rendered  and  entered ; 
and,  though  cases  of  seeming  hardship  may  pre- 
sent themselves,  neither  that  circumstance  nor 
any  power  in  this  court  can  operate  to  alter  or 
amend  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Certiorari,. 
Cent  Dig.  §  68;  Dec.  Dig.  §  40.»] 

Action  by  P.  W.  Holliday  &  Sons,  Limited, 
against  Hunter  Joffrion  and  others.  Judg- 
ment for  plaintiff,  and  defendant  the  Sch wing 
Lumber  &  Shingle  Company,  Limited,  applies 
for  a  writ  of  prohibition.  Dismissed. 

Jules  A.  Carville,  of  Plaquemine,  and  A.. 
Provosty,  of  New  Orleans,  for  relator.  J. 
H.  Pugh,  of  Plaquemine,  for  respondent 

Statement  of  the  Case. 

MONBOE,  J.  On  March  10th,  instant, 
Sch  wing  Lumber  &  Shingle  Company,  Lim- 
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ited,  presented  a  petition  to  this  court,  alleg- 
ing in  substance  that  It  is  a  defendant  in 
the  above-entitled  suit,  and  has  been  con- 
demned by  a  judgment  of  the  district  court 
of  Iberville,  which  has  been  affirmed  by  the 
Court  of  Appeal;  that  it  desired  to  obtain  a 
writ  of  review  from  this  court,  but  was  un- 
able, notwithstanding  the  utmost  diligence  of 
its  attorneys,  to  ascertain  the  whereabouts 
of  the  record,  or  of  the  judgments,  on  the 
merits  and  refusing  the  rehearing,  and  hence 
was  unable  to  obtain  the  certified'  copies  re- 
quired to  be  annexed  to  its  application  for 
said  writ;  that  the  delay  within  which  said 
application  should  have  been  made  has  ex- 
pired; that  plaintiff  will  issue  execution,  un- 
less prohibited  from  so  doing;  and  that  it 
is  entitled  to  relief  in  the  premises.  An  al- 
ternative writ  of  prohibition  was  according- 
ly issued,  with  a  restraining  order,  and  due 
returns  have  been  made  thereto,  from  which, 
together  with  the  petition  and  affidavits  an- 
nexed, we  find  the  following  to  be  the  facts, 
to  wit: 

The  case  was  originally  heard  and  decided 
by  the  district  court  for  the  parish  of  Iber- 
ville; it  was  appealed  to  the  Court  of  Ap- 
peal, sitting  at  Donaldsonvllle,  and  was 
there  submitted  upon  an  agreement  that  it 
might  be  decided  at  some  other  returning 
place  within  the  circuit;  it  was  according- 
ly decided,  on  December  1,  1913,  at  Baton 
Rouge,  and  thereafter,  on  January  19,  1914, 
the  application  for  rehearing  was  denied, 
at  Crowley.  Counsel  for  the  applicant,  in- 
tending to  apply  to  this  court  for  a  writ  of 
review,  requested  the  clerk  of  the  district  I 
court  of  Ascension,  as  ex  officio  clerk  of 
the  Court  of  Appeal,  sitting  in  that  parish, 
to  furnish  him  with  the  certified  copies  of 
the  pleading,  etc.,  required  to  be  attached  to 
such  application,  but  was  informed  that  the 
record  had  been  lost,  and  upon  two  subse- 
quent occasions,  at  Intervals  of  a  few  days, 
received  the  same  information.  He  then  re- 
quested a  brother  lawyer,  who  was  about 
going  to  Donaldsonvllle,  to  inquire  into  the 
matter,  and  on  February  16th  the  inquiry 
was  made,  with  the  same  result  (L  e.,  the 
brother  lawyer  was  told  that  the  judges  had 
taken  the  record  to  Baton  Rouge  and  had 
not  returned  it,  and  that  he  [the  deputy]  be- 
lieved that  it  was  lost).  Counsel  then  on 
February  26th  wrote  to  the  clerk  upon  the 
subject,  and  received  an  answer,  dated  Feb- 
ruary 27th,  in  which  the  clerk,  through  his 
deputy,  wrote  that  he  had  been  unable  to 
trace  tbe  record,  and  was  therefore  unable  to 
furnish  the  desired  copies. 

In  addition  to  the  affidavits  of  the  coun- 
sel and  the  brother  lawyer,  there  is  annexed 
to  the  application  an  affidavit  by  the  deputy 
clerk  of  the  district  court  of  Iberville  par- 
ish, of  date  March  2,  1914,  in  which  it  is 
said  that  the  record  In  question  had  been  re- 
turned to  that  office  on  February  28,  1914, 
by  plaintiff's  attorney,  but  the  affidavit  is 
silent  in  regard  to  the  judgment,  petition  for 


rehearing,  and  action  of  the  court  thereon. 
Attached  to  the  return  herein,  however,  we 
find  another  affidavit,  from  the  same  deputy, 
which  also  bears  date  March  2d,  and  which 
reads  in  part  as  follows,  to  wit: 

"That,  while  the  original  record  in  said  case 
was  not  returned  by  the  clerk  of  the  district 
court  of  Ascension  parish  and  ex  officio,  clerk 
of  the  Court  of  Appeal,  •  •  •  holding  ses- 
sions at  Donaldsonvllle,  *  *  *  the  original 
opinion  of  the  Court  of  Appeal,  dated  December 
1,  1913,  together  with  the  applications  for  re- 
hearing and  judgment  refusing  a  rehearing, 
dated  January  19,  1914,  were  sent  to  affiant's 
office  by  said  clerk  *  *  *  about  the  first 
part  of  February,  1914,  and  that  the  record 

*  •  *  was  returned  *  *  *  on  February 
28th,  by  J.  H.  Pugh,  attorney." 

There  is  also  an  affidavit  from  the  clerk 
of  the  Ascension  court,  of  date  March  7th, 
in  which  he  says  that,  in  spite  of  due  dili- 
gence, he  had  not  been  able,  even  up  to 
that  date,  to  trace  the  lost  record,  and  hence 
was  unable  to  furnish  the  desired  copies. 
But  there  is  likewise  an  affidavit  from  the 
deputy  clerk  of  the  same  court,  in  which  he 
says: 

"The  order  refusing  the  application  for  re- 
hearing was  filed  in  said  court  [referring  to  the 
Court  of  Appeal]  on  January  21,  1914;  that 
according  to  tbe  record  and  docket  of  said 
Court  of  Appeal,  up  to  and  including  March  1, 
1914,  there  was  no  notice  filed  by  any  of  the 
parties  to  said  suit  [referring  to  the  suit  here 
in  question]  of  their  intention  to  apply  to  the 
Supreme  Court  of  Louisiana  for  a  writ  of  re- 
view." 

Opinion. 

Article  94  of  the  Constitution  confers  upon 
this  court  supervisory  jurisdiction  over  all 
Inferior  courts,  and  authorizes  the  court,  or 
any  justice  thereof,  to  issue  the  remedial 
writs;  and  it  was  in  the  exercise  of  that  ju- 
risdiction that  the  rule  nisi  and  staying  or- 
der were  Issued  In  this  case.  But,  upon  a 
more  deliberate  consideration  of  the  matter, 
we  are  of  opinion  that  they  should  not  hare 
been  Issued,  since  the  declared  purpose  of 
the  petitioner  was  to  enable  it  to  apply  to 
this  court  for  a  writ  for  the  review  of  a 
judgment  which  had  been  rendered  by  the 
Court  of  Appeal,  and  with  respect  to  which 
an  application  for  rehearing  had  been  re- 
fused more  than  40  days  before  the  petition 
was  filed,  whereas  the  article  of  the  Consti- 
tution which  confers  the  Jurisdiction  thus  in- 
tended to  be  invoked  declares  that: 

"It  shall  be  competent  for  the  Supreme  Court 
to  require,  by  certiorari  or  otherwise,  any  case 
to  be  certified  from  the  Courts  of  Appeal  to 
it  for  its  review  and  determination,  with  the 
same  power  and  authority  in  the  case  as  if  it 
had  been  carried  directly  by  appeal  to  the  said 
court:  Provided,  that  the  Supreme  Court  shall, 
in  no  case,  exercise  the  power  conferred  on  it 
by  this  article,  unless  the  application  be  made 

*  *  *  not  later  than  thirty  days  after  the 
decision  of  the  Court  of  Appeal  has  been  ren- 
dered and  entered." 

Now  It  is  true  that  the  clerks  appear  to 
have  been  very  much  at  fault  in  this  matter, 
but,  on  the  other  hand,  the  applicant  has  not 
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been  altogether  without  fault  It  had  be- 
fore it  the  above-quoted  provision  of  the  Con- 
stitution and  a  provision,  to  the  same  ef- 
fect, contained  in  Act  No.  191  of  1898.  It 
knew  that  the  case  had  been  argued  in  Don- 
aldsonvllle,  and  decided  in  Baton  Rouge,  and 
that  the  rehearing  had  been  acted  on  at 
Crowley ;  and  we  are  of  opinion  that  it  was 
incumbent  upon  it  to  institute  a  vigorous 
and  persistent  inquiry  among  the  different 
clerks,  and  the  judges  themselves,  in  which 
case  we  imagine  that 'the  papers  would  have 
been  found.  At  all  events,  whatever  may  be 
the  hardship,  the  Constitution  has  declared 
that  this  court  "shall,  in  no  case,"  issue  a 
writ  for  the  review  of  a  judgment  of  a  Court 
of  Appeal,  unless  the  application  therefor 
be  made  not  later  than  30  days  after  the 
rendition  and  entry  of  the  judgment;  and  we 
do  not  feel  that  we  should  have  jurisdiction 
to  issue  such  a  writ  after  the  expiration  of 
that  delay.  Bimmer  v.  Jones  Bros.,  117  La. 
910,  42  South.  421;  Simoneaux  v.  Ramos 
Lumber  &  Mfg.  Co.,  124  La.  002,  60  South. 
695;  Evangeline  Oil  Co.  v.  Trahan,  126  La. 
243,  52  South.  888;  Sciortino  v.  Bank  of 
White  Castle,  127  La.  215,  53  South.  528; 
Coignet  v.  Nelson,  128  La.  421,  54  South.  925. 

It  is  therefore  ordered  that  the  restraining 
order,  heretofore  made,  be  rescinded,  and 
that  the  demand  of  the  applicant  herein  be 
now  rejected,  and  this  proceeding  dismissed 
at  its  cost 

PROVOSTT,  J.,  takes  no  part,  being  ab- 
sent on  account  of  illness. 


(134  La.) 

No.  19,909. 

HAUCH  v.  BONNABEL. 

(Supreme  Court  of  Louisiana.    Feb.  16,  1914. 
Rehearing  Denied  March  30,  1914.) 

(Syllabus  by  the  Court.) 
Bbokebs  (§  84*)— Action  fob  Commission— 

Evidence. 

In  a  suit  for  commissions  on  a  sale  of 
real  estate,  which  was  never  consummated,  the 
burden  of  proof  is  on  the  plaintiff  to  show  that 
a  definite  offer  to  sell  was  made  by  the  defend- 
ant, and  was  accepted,  as  made,  by  the  pro- 
spective purchaser,  and  that  the  defendant  sub- 
sequently, without  just  reason,  refused  to  trans- 
fer the  property. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  fS  104,  105 ;  Dec.  Dig.  §  84.*] 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  Jefferson ;  Prentice  E. 
Edrington,  Judge. 

Action  by  Arthur  Hauch  against  A.  Bon- 
nabel.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed,  and  suit  dismissed. 

Robert  J.  Perkins,  and  Carroll,  Henderson 
*  Carroll,  all  of  New  Orleans,  for  appellant. 
J.  F.  Pierson,  L.  H.  Marrero,  Jr.,  and  T.  M. 
Gill,  all  of  New  Orleans,  for  appellee. 


LAND,  J.  This  suit  was  Instituted  in  No- 
vember, 1905,  to  recover  the  sum  of  $7,500, 
commissions  for  alleged  services  for  procur- 
ing a  purchaser  for  about  2,000  arpents  of 
land  belonging  to  the  defendant  The  origi- 
nal agreement  signed  by  the  defendant,  and 
attached  to  the  petition,  bears  date  November 
18,  1904,  and  as  far  as  necessary  to  quote 
reads  as  follows : 

"I  herewith  authorize  Arthur  Hauch.  of  New 
Orleans,  La.,  to  sell  my  property,  about  2,000 
acres,  more  or  less,  with  all  improvement,  ar- 
pents or  French  measurement  arpent,  more  or 
less,  for  the  price  of  $75  per  arpent,  including 
all  improvements ;  also  10  tenements  now  rent- 
ed. Fine  orchard  and  about  1,500  Louisiana 
pecan  trees,  about  800  arpents  in  cultivation; 
the  balance  is  mostly  cypress  virgin  forest 
Commission  for  furnishing  a  purchaser  is  5  per 
cent,  subject  to  a  change  in  price  in  case  the 
property  is  going  up." 

Plaintiff  alleged  that  the  defendant  stated 
that  he  did  not  care  to  have  the  price  paid 
in  cash,  but  preferred  8  per  cent,  interest; 
whereupon  the  plaintiff  suggested  that  under 
custom  and  usage  a  portion  of  the  price 
should  be  paid  in  cash,  and  that  thereupon 
the  defendant  instructed  plaintiff  that  a 
cash  payment  of  $10,000  would  be  sufficient 

Plaintiff  alleged  that  about  December  1, 
1904,  he  procured  Leland  J.  Henderson,  a 
competent  and  available  purchaser,  to  whom 
the  defendant  proposed  to  sell  the  property 
at  $75  per  arpent  on  a  cash  payment  of  $10,- 
000,  and  his  notes  at  8  per  cent  interest  for 
the  balance  of  the  purchase  price ;  and  fur- 
ther alleged  as  follows : 

"That  said  Henderson  was  then  willing  to 
accept  said  proposition,  and,  with  the  view  to 
accept  the  same,  requested  said  Bonnabel  to  re- 
duce said  proposition  to  writing.  That  said 
Bonnabel  then  and  there  agreed  to  put  said 
proposition  in  writing  as  soon  as  he  could:  see 
his  lawyer  and  have  him  to  draw  up  the  said 
proposition  in  proper  legal  form,  and  which 
said  Bonnabel  then  and  there  agreed  to  do  as 
soon  as  he  could  see  his  lawyer,  who  was  not 
then  present" 

Plaintiff  alleged  that  "thereby"  he  pro- 
cured a  competent  and  available  purchaser 
for  said  property,  and  earned  his  stipulated 
commission  of  5  per  cent,  on  the  total  pur- 
chase price. 

The  plaintiff  further  alleged  that  Bonnabel 
refused  to  carry  out  his  agreement  with  Hen- 
derson, and  that  the  latter  during  December, 
1904,  and  January  and  February,  1905,  made 
repeated  efforts  in  vain  to  have  the  said 
Bonnabel  carry  his  proposition  into  effect, 
and  reduced  to  writing  in  proper  form,  at 
the  same  time  tendering  a  full  performance 
on  his  part  The  plaintiff  further  alleged 
that  the  said  Henderson  offered,  as  a  further 
inducement,  to  pay  $17,500,  instead  of  $10,- 
000,  in  cash,  and  offered  to  buy  the  property 
with  R  McWilllams  as  joint  purchaser,  and 
other  overtures,  all  of  which  the  said  Bon- 
nabel refused. 

Plaintiff  further  alleged  that  about  April 
29,  1905,  the  defendant  through  his  attor- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-Mo.  Series  *  Rep'r  Indexes 
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ney,  endeavored  to  revoke  plaintiff's  author- 
ity under  the  agreement  of  November  18, 

1904,  by  writing  him  not  to  make  any  mora 
attempts  to  find  a  purchaser  for  his  proper- 
ty under  the  letter  of  November  18, 1904,  and 
that  the  authority  given  under  the  same  was 
revoked. 

Defendant  first  filed  an  exception  of  no 
cause  of  action,  which  was  referred  to  the 
merits. 

Defendant  further  excepted  that  the  peti- 
tion did  not  disclose  whether  the  alleged  con- 
tract between  the  defendant  and  Henderson 
and  McWilliams  was  written  or  verbal,  and 
prayed  that  the  plaintiff  be  ordered  to  amend 
his  petition  by  alleging  whether  the  contract 
was  verbal  or  written,  and,  if  in  writing,  to 
produce  and  file  the  same. 

Reserving  the  benefit  of  this  exception,  the 
defendant  answered,  first,  by  denying  all  al- 
legations of  the  petition,  except  such  as  might 
be  thereinafter  specially  admitted.  Defend- 
ant, further  answering,  admitted  the  execu- 
tion of  the  agreement  of  November  18,  1904, 
and  averred  that  some  time  in  February, 

1905,  Leland  J.  Henderson  asked  him  to  sign 
an  'agreement  fixing  the  terms  and  conditions 
of  the  proposed  sale,  but  that  respondent  de- 
clined to  do  so,  and  referred  the  said  Hender- 
son to  his  attorney,  Robert  J.  Perkins.  The 
respondent  further  averred  that  about  Febru- 
ary 20,  1905,  the  said  Henderson  and  R.  Mc- 
Williams presented  to  his  said  attorney  a 
proposed  agreement  for  defendant  to  sign, 
and  were  informed  by  him  that  here  were 
certain  objectionable  stipulations  in  the  in- 
strument, which  he  would  advise  the  defend- 
ant not  to  accept. 

The  respondent  further  avers  that  he  au- 
thorized his  attorney  to  communicate  with 
Henderson  and  McWilliams,  and  offer  to  sell 
the  property  at  the  price  named  under  the 
Hauch  authority  upon  the  payment  of  one- 
third  cash,  with  the  usual  clauses,  and  that 
respondent's  attorney  continued  to  treat  with 
the  said  parties  until  the  latter  part  of 
March,  1905,  when  negotiations  were  broken 
off. 

Respondent  further  averred  thereafter  that 
negotiations  were  resumed,  and  various  prop- 
ositions were  made,  and  that  finally  Hender- 
son and  McWilliams  declared  that  they  were 
unable  to  raise  the  money,  and  declared  that 
the  deal  was  off. 

Respondent  further  averred  that  no  sale 
was  made,  that  no  terms  were  agreed  to,  that 
no  tender  was  made,  that  no  commission  has 
been  earned;  and  denied  that  the  property 
embraced  2,000  arpents;  and  averred  that 
be  did  not  know  its  total  area. 

There  was  judgment  in  favor  of  the  plain- 
tiff as  prayed  for,  and  the  defendant  has  ap- 
pealed. 

The  plaintiff  and  Henderson  were  real  es- 
tate brokers,  and  had  an  agreement  to  divide 
the  commissions  on  the  contemplated  sale. 
R.  McWilliams,  another  real  estate  broker, 
was  taken  in  as  an  associate,  under  an  agree- 


ment that  he  was  to  receive  one-third  of  the 
total  commissions.  After  November  24,  1904, 
Hauch  appeared  with  his  associates  in  the 
negotiations  for  the  sale  of  the  property. 

Mr.  Henderson  deposed  that  Bonnabel  made 
a  verbal  agreement  to  sell  the  land  for  $75 
per  arpent,  the  area  to  be  determined  by  sur- 
vey; $ 10,000  was  to  be  paid  in  cash  at  the 
time  of  the  transfer  of  the  deed;  the  re- 
mainder was  to  be  paid  on  as  long  terms  as 
Henderson  desired,  so  long  as  he  paid  Inter- 
est thereon  annually.  *  Mr.  Henderson  fur- 
ther deposed  as  follows: 

"I  was  willing  to  purchase  the  property  as 
specified,  and  requested  Mr.  Bonnabel  to  reduce 
his  proposition  in  writing."   "Mr.  Bonnabel  re- 

Slied  to  my  request  that  he  would  go  to  Kew 
rleans  in  a  few  days,  and  his  lawyer  make 
the  writing  for  him." 

According  to  Henderson's  deposition,  the 
agreement  was  never  reduced  to  writing, 
and  subsequently  he  made  propositions  to 
purchase  the  property  on  different  terms,  all 
of  which  were  declined  by  BonnabeL 

Hauch,  the  plaintiff,  testified  that  the  in- 
strument sued  on  was  written  by  himself,  and 
was  signed  by  Bonnabel,  and  subsequently 
volunteered  the  statement  that  Bonnabel  dic- 
tated the  contract  Counsel  for  defendant 
objected  to  parol  evidence  to.  add  to,  change, 
alter,  or  amend  the  contract;  but  the  court 
ruled  that  the  objections  went  to  the  effect. 
Counsel  for  defendant  excepted  to  this  rul- 
ing, and  it  may  be  here  stated  that  similar 
objections  to  parol  evidence  were  made 
throughout  the  trial,  and  were  disposed  of 
in  the  same  manner. 

Hauch  proceeded  to  testify  in  substance 
that  Bonnabel  said  that  he  wanted  no  cash ; 
would  sooner  have  interest  on  the  notes; 
would  sell  on  long  time  to  suit  the  buyer,  the 
notes  to  bear  8  per  cent,  interest  to  be  paid 
annually;  and  that,  when  he  suggested  that 
a  cash  payment  was  customary,  Bonnabel 
said  that  $10,000  was  sufficient.  Hauch  fur- 
ther testified  that  he  found  a  purchaser  on 
said  terms  in  Leland  J.  Henderson,  but  sub- 
sequently qualified  this  statement  by  the  dec- 
laration that  the  only  agreement  reached  was 
that  he  was  to  show  Henderson  the  place, 
so  that  he  could  Inspect  it  with  a  view  of 
buying  it 

Hauch  further  testified  that  on  November 
24,  1904,  after  he  and  Henderson  had  In- 
spected the  property,  they  met  Bonnabel, 
who  finally  reached  an  agreement  with  Hen- 
derson, as  follows: 

"Mr.  Bonnabel  said,  1  will  sell  you  the  2,000 
arpents,  or  as  many  arpents  what  it  will  be 
after  the  survey  is  made,  at  (75  an  arpent  and 
$10,000  cash,  and  the  balance  on  long  time  to 
suit  yourself,  and  the  interest  to  be  8  per  cent, 
and  uie  interest  to  be  paid  annually.'  And  Mr. 
Henderson  accepted  the  proposition,  and  he 
said,  'We  make  the  terms  one,  two,  three,  four 
and  five  years;'  and  Mr.  Bonnabel  agreed  to 
that  And  Mr.  Henderson  said  that  he  wanted 
the  agreement  in  writing,  so  there  won't  be  no 
delay,  and  Mr.  Bonnabel  said,  'I  want  to  have 
the  agreement  correct,  and  I  will  get  my  lawyer 
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to  write  it'  He  did  not  eay  who  his  lawyer 
was.  He  said,  'My  lawyer  is  up  in  Carrollton, 
and  I  will  go  up  to  Carrollton  this  evening  or 
to-morrow  morning  and  have  him  write  it,  and 
bring  it  tn  the  Hibernia  Bank  Building  and  have 
If r.  Henderson  accept  it' " 

Henderson,  in  his  depositions,  gives  his 
version  of  the  alleged  verbal  agreement  as 
follows: 

"Mr.  Bonnabel  and  myself  then  discussed 
terms  and  price,  and  be  agreed  to  the  following: 
The  price  be  would  sell  the  land  for  was  $75 
per  arpent  the  area  to  be  determined  by  sur- 
vey. $10,000  was  to  be  paid  cash  at  the  time 
of  the  transfer  of  the  deed ;  the  remainder  was 
to  be  paid  on  as  long  terms  as  I  desired,  so 
long  as  I  paid  interest  annually.  These  condi- 
tions were  the  same  as  given  me  by  Mr.  Hauch 
some  days  before  I  went  on  the  premises." 

"I  was  willing  to  purchase  the  property  as 
specified,  and  requested  Mr.  Bonnabel  to  reduce 
his  proposition  to  writing."  "I  am  not  sure 
that  I  stated  to  Mr.  Bonnabel  my  reason  for 
requesting  him  to  reduce  his  proposition  to 
writing."  "Mr.  Bonnabel  replied  to  my  request 
that  he  would  go  to  New  Orleans  in  a  tew  days, 
and  have  his  lawyer  make  the  writing  for  him." 

Henderson  farther  testified  that  Bonnabel 
never  did  comply  with  his  promise  to  have 
the  agreement  reduced  to  writing,  and  that 
subsequently  he  and  his  associates  made  of- 
fers to  buy  the  property  on  different  terras. 

Henderson  did  not  testify  that  he  accepted 
the  verbal  offer  made  by  Bonnabel,  or  that 
the  credit  terms  were  agreed  upon,  as  tes- 
tified by  Hauch,  and  Henderson's  statement 
supra  excludes  both  suppositions.  Hender- 
son, a  real  estate  broker,  must  have  known 
that  a  verbal  agreement  to  sell  real  estate 
could  not  be  enforced,  and  therefore  request- 
ed that  the  offer  be  reduced  to  writing. 

Subsequently  R.  McWilllams  and  Lelanfl  J. 
Henderson  submitted  to  the  attorney  of  the 
defendant  a  written  option  for  the  sale  of 
the  property  to  be  signed  by  the  defendant 
The  Instrument  contained  a  number  of  blanks 
to  be  filled  in,  notably  as  to  terms  of  credit, 
and  also  stipulated  as  to  extension  of  notes 
and  release  of  the  mortgage  on  parts  of  the 
property  as  sold  by  the  prospective  purchas- 
ers. The  attorney  declined  to  advise  the  de- 
fendant to  sign  such  an  agreement 

Henderson  afterward?  made  a  number  of 
offers  to  secure  an  option  on  the  property. 

The  defendant,  In  his  deposition,  contra- 
dicts the  versions  of  both  Hauch  and  Hender- 
son as  to  what  took  place  in  the  Interview 
between  the  three.  Defendant  testified  that 
after  some  talk  he  referred  both  of  them  to 
his  attorney: 

That  no  offer  was  made  and  accepted  on 
the  occasion  of  said  interview  is  shown  by 
the  subsequent  action  of  Henderson  and  their 
associates  In  endeavoring  to  secure  options  on 
the  property.  Henderson  testified  that  he 
was  vMUng  to  accept  the  alleged  offer  of 
Bonnabel,  but  does  not  swear  that  he  accept- 
ed the  offer  when  made. 

According  to  Henderson's  version,  Bonna- 


bel failed  to  comply  with  his  promise  to  see 
his  lawyer,  and  to  have  the  agreement  re- 
duced to  writing,  and  then  referred  Hender- 
son to  Mr.  Perkins,  his  attorney;  whereupon 
Henderson  and  McWilllams  called  on  Mr. 
Perkins  and  entered  into  negotiations  for  the 
purchase  of  the  property. 

Hauch  and  Henderson  differ  materially  as 
to  the  terms  and  conditions  of  the  alleged 
offer,  and  the  testimony  of  both  of  them  can- 
not be  true,  Bonnabel  denies  that  he  made 
any  offer,  but  swears  that  he  referred  Hen- 
derson to  his  attorney.  McWilllams  testi- 
fies that  some  time  after  November  24,  1004, 
Hauch  and  Henderson  had  a  considerable 
discussion  with  Bonnabel  out  of  his  hear- 
ing, and  that  Henderson  came  up  and  said 
that  it  was  all  satisfactory,  but  Mr.  Bonna- 
bel wished  to  consult  his  attorney  before  he 
signed  anything. 

If  there  was  a  definitive  offer  and  accept- 
ance on  November  24,  1004,  why  these  subse- 
quent interviews,  negotiations,  and  efforts  to 
arrive  at  an  understanding  between  the  par- 
ties? 

In  our  opinion  the  evidence  is  Insufficient 
to  show  that  on  November  24,  1004,  Bonna- 
bel agreed  to  sell  and  Henderson  agreed  to 
buy  the  property  In  question. 

The  subsequent  actions  of  Henderson, 
Hauch,  and  Bonnabel  show  that  no  such 
agreement  was  reached. 

It  is  therefore  ordered  that  the  Judgment 
below  be  annulled,  avoided,  and  reversed, 
and  it  is  now  ordered,  adjudged,  and  decreed 
that  plaintiff's  suit  be  dismissed,  with  costs. 

PROVOSTY,  J.,  absent  on  account  of  Ill- 
ness, takes  no  part 


(134  La.) 


No.  10,841. 


CITY  OP  NEW  ORLEANS  v.  PONTCHAR- 
TRAIN R.  CO. 

(Supreme  Court  of  Louisiana.    March  16, 
1914.) 

(Syllabus  by  the  Court.) 

Ejectment  (§  03*)  —  Sufficiency  of  Evi- 
dence. 

When  Bernard  Marigny,  in  1?S05  and  1809, 
laid  out  the  Faubourg  Marigny,  he  did  not  do- 
nate or  dedicate  to  the  public  a  50-foot  strip 
running  through  the  center  of  Elysian  Fields 
avenue.  He  reserved  that  strip  for  the  purpose 
of  a  canal,  connecting  the  Mississippi  river  and 
Bayou  St.  John.  He  subsequently  sold  the  strip 
to  the  Pontchartrain  Railroad  Company. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Dec  Dig.  §  93.*] 

Appeal  from  Civil  District  Court  Parish 
of  Orleans;   Fred  D.  King,  Judge. 

Action  by  the  City  of  New  Orleans  against 
the  Pontchartrain  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 


♦For  other  cues  see 
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John  P.  a  Waldo,  Asst  City  Atty.,  and  I. 
D.  Moore,  City  Atty.,  both  of  New  Orleans, 
for  appellant  Den  eg  re,  Leovy  &  Chaff e,  of 
New  Orleans,  for  appellee. 

SOMMERVILLE,  J.  Plaintiff  is  here 
claiming  from  defendant  a  strip  of  ground, 
50  feet  in  width,  formerly  owned  by  Bernard 
Marlgny,  and  extending  through  the  center 
of  Elysian  Fields  avenue,  in  the  Third  dis- 
trict of  the  city  of  New  Orleans. 

The  question  of  ownership  of  that  strip 
was  incidentally  referred  to  by  us  in  a  suit 
sounding  in  damages  by  the  Pontchartrain 
R.  Co.  v.  City  of  New  Orleans,  27  La.  Ann. 
162,  and  again  in  criminal  suits  entitled 
State  v.  Marshall,  50  La.  Ann.  1176,  24 
South.  186,  and  State  v.  Owen,  50  La.  Ann. 
1181,  24  South.  187,  and  City  of  New  Orleans 
v.  Lenfant,  126  La.  455,  52  South.  575,  29  L. 
R.  A.  (N.  S.)  642.  In  these  cases  we  recog- 
nized the  railroad  company  to  be  the  owner 
of  the  property. 

The  city  now  squarely  presents  the  ques- 
tion of  title  to  the  ownership  of  the  property, 
and  it  appeals  from  an  adverse  decision. 

The  reasons  for  judgment  of  the  trial 
judge  are  in  accord  with  the  views  heretofore 
expressed  by  us,  and  we  adopt  them  as  our 
reasons  for  affirming  the  decree  appealed 
from.  They  are  as  follows: 

"This  is  an  action,  brought  by  the  cite  of 
New  Orleans  against  the  Pontchartrain  Rail- 
road Company,  to  have  declared  the  title  to 
and  ownership  of  'A  certain  portion,  or  strip, 
of  ground,  lying  in  the  center  of  Elysian  Fields 
avenue,  measuring  fifty  feet  French  measure, 
more  or  less,  in  width,  and  extending  from  Levee 
street,  with  the  same  width,  the  whole  length  of 
the  old  Faubourg  Marigny  to  Goodcbudren 
street, '  and  'a  certain  portion,  or  strip,  of  ground, 
measuring  at  Goodchildren  street,  the  head  of 
the  new  Faubourg  Marigny,  sixty  (60)  feet  in 
width  by  280  feet  in  depth,  and  then  fifty  (50) 
feet  in  width,  the  whole  depth  of  the  new  Fau- 
bourg Marigny  to  Celestine  street,'  now  in  the 
physical  possession  of  the  defendant  corpora- 
tion, to  be  in  the  people  of  the  city  of  New 
Orleans,  and  dedicated  to  perpetual  public  use 
as  a  part  of  Elysian  Fields  avenue.  That  if 
the  court  should  decree  that  the  title  to  said 
strips  of  ground  is  not  in  the  people  of  New 
Orleans,  then  there  should  be  judgment  declar- 
ing the  defendant  corporation,  its  successors 
and  assigns,  to  be  without  right  to  construct 
and  operate  railroad  tracks  across  or  upon 
those  portions  of  the  streets,  or  intersections, 
crossing  Elysian  Fields  avenue  which  traverse 
said  center  strips  between  Levee  street  and 
the  rear  limit  of  the  .new  Faubourg  Marigny, 
Celestine  street,  and  ordering  the  defendant  to 
move  said  tracks.  Also  that  the  court  should 
decree  that  the  defendant  has  no  right  to 
construct  and  operate  railroad  tracks  on  either 
of  the  two  12-foot  strips  on  either  side  of  the 
50-foot  center  strips  on  Elysian  Fields  avenue. 
The  plaintiff  prays  for  an  injunction  enjoining 
the  defendant  from  exercising  the  rights  of 
ownership,  or  operating  a  railroad  on  the  prop- 
erty described. 

"The  defendant,  in  its  answer,  denies  that 
the  city  of  New  Orleans  or  the  public  has,  or 
ever  had,  any  title  or  possession  to  the  prop- 
erty described  in  plaintiff 0  petition;  denies 
that  the  property  or  any  portion  thereof,  was 
ever  dedicated  to  public  use,  or  is  or  was  a 
street  or  avenue.    Defendant  avers  that  the 


title  and  possession  was  in  Bernard  Marigny 
up  to  and  at  the  time  of  the  sale  thereof  by 
said  Marigny  to  the  defendant  on  February  23,  1 
1830,  by  act  before  Felix  De  Armas,  notary  pub- 
lic: and  by  said  purchase  defendant  acquired 
full  possession  and  ownership  of  the  portions 
or  strips  of  land  described  in  the  petition,  and 
has  since  then  been  in  full  possession  thereof. 
That  the  plaintiff  has  repeatedly  since  then 
acknowledged  defendant's  ownership.  Defend- 
ant then  denies  specially  all  the  allegations  in 
plaintiff's  petition. 

"Bernard  Marigny  was  the  original  owner  of 
the  land.  By  Act  39  of  1805  he  was  authorised 
by  the  Legislature  to  lay  out  his  plantation  into 
lots,  squares,  and  streets,  as  the  city  council 
might  deem  proper,  and  to  have  a  plan  of  such 
subdivision  made;  the  streets  to  be  vested  in 
the  corporation  for  public  use. 

"The  plan  was  made,  approved,  and  accepted 
by  the  city  of  New  Orleans.  In  the  act  accept- 
ing the  plan,  May  21,  1805,  between  Marigny 
and  the  city,  Marigny  made  a  cession  of  prop- 
erty to  the  city  of  50  feet  of  ground,  in  the 
whole  depth  of  the  faubourg,  upon  each  bank 
of  his  canal  as  it  is  traced  upon  the  plan.  The 
width  of  his  canal  is  given  upon  the  plan  as 
50  feet,  which  he  reserved  to  himself  to  open 
to  that  width,  if  he  deemed  proper,  which  res- 
ervation th«  mayor  of  the  city  acknowledged. 
A  plan  of  the  new  faubourg  was  made  in  1809. 
also  showing  the  canal  and  cross -streets  paral- 
lel to  the  river.  On  this  plan,  referring  to  the 
canal,  it  is  recited:  'Mr.  Marigny  alienates  no 
portion  of  it  He  remains  the  exclusive  pro- 
prietor of  it.  Alone  he  shall  enjoy  it  at  his 
pleasure,  or  let  whomsoever  he  pleases  enjoy 
it  and  upon  such  conditions  as  it  pleases  him 
to  stipulate.'  'In  a  word,  the  ownership,  pos- 
session, enjoyment  or  use  of  the  said  canal  and 
basin  are  reserved  in  all  their  integrity  to  Mr. 
Marigny,  who  will  dispose  of  them  at  his  good 
pleasure,  and  will  cause  them  to  be  hollowed  or 
dug  out  fully,  or  in  part,  when  he  shall  deem 
proper.' 

"The  new  faubourg  was  made  in  the  usual 
way— by  making  a  plan  and  dedicating  there- 
on certain  streets  and  squares  to  the  city  for 
the  public. 

"The  width  of  Elysian  Fields  avenue,  accord- 
ing to  the  two  plans,  was  50  feet  on  each  side 
of  the  canal,  making  100  feet,  and  the  canal  in 
the  center  50  feet,  making  in  all  150  feet.  Mr. 
Marigny  had  a  canal  part  of  the  way  on  Elysian 
Fields  avenue,  leading  to  the  cypress  swamps, 
but  he  never  completed  it  to  the  river  where 
he  had  his  sawmill,  nor  did  he  dig  out  the  con- 
templated basin. 

"Now  the  contention  of  the  city  is  that  Mr. 
Marigny  gave  to  the  city,  for  a  street  or  prom- 
enade, the  entire  150  feet,  and  established  a 
servitude  on  it,  in  his  favor,  of  a  canal.  That 
as  the  canal  was  never  completed,  the  servitude 
lapsed  for  nonuser,  and  the  city  is  now  and  has 
always  been  since  then  the  owner. 

"Nowhere  is  there  any  evidence  that  Mr.  Ma- 
rigny gave  or  donated  to  the  city  the  land  in 
the  center  of  Elysian  Fields  avenue.  On  the 
contrary,  it  is  clear  he  reserved  it  to  himself 
when  he  laid  off  the  faubourgs." 

In  a  resolution  of  the  city  council  of  date 
October  23,  1811,  wherein  the  city  asserts 
that  it  has  obtained  from  Mr.  Marigny  the 
right  to  build  a  levee  across  the  front  end  of 
the  proposed  canal,  where  It  was  to  have 
connected  with  the  Mississippi  river,  it  is 
stated  that  it  shall  not  be  construed  that  the 
city  acquired  any  right  of  ownership  over 
the  50  feet  in  width,  as  follows: 

"Mr.  Marigny  has  answered  that  he  permits 
the  city  to  continue,  according  to  its  desire,  the 
levee  in  front  of  the  canal,  as  well  as  to  fill  np 
the  canal  in  the  neighborhood  of  the  road: 
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always  provided  that  it  is  well  understood  that 
whenever  he  shall  open  his  canal  to  the  river, 
or  thoBe  who  shall  have  the  right  so  to  do,  he 
shall  be  able  to  make  it  of  such  width  as  be 
shall  judge  convenient  up  to  that  of  50  feet, 
and  that  the  city  should  not  take  advantage, 
for  any  reason,  to  oppose  such  act;  and  fur- 
ther provided  that  the  permission  which  he 
gives  at  the  present  time  to  the  city  shall  not 
be  construed  by  it  as  though  it  had  acquired 
any  right  of  ownership  over  the  60  feet  of 
width  running  to  the  river,  and  which  is  beyond 
the  levee,  which  shall  be  recognized  by  the 
council  of  the  city  as  the  property  of  himself, 
Marigny." 

"The  city  again  recognized  his  ownership  of 
the  land,  not  a  servitude  on  their  land,  in  1810, 
by  asking  permission  to  take  dirt  from  the  ca- 
nal." 

And,  Mr.  Marigny's  intentions  and  the  ex- 
tent of  his  donation  to  the  city  are  further 
shown  by  him,  February  23,  1830,  when  he 
sold  this  60-foot  strip  of  land,  in  its  entirety, 
to  the  defendant  in  this  cause.  In  that  act  of 
sale,  he  described  himself  as  the  owner  of 
the  tract  of  land,  or  "portion  of  earth,"  in 
dispute,  and  he  transferred  his  title  therein 
to  defendant.  He  did  not  transfer  a  servi- 
tude on  the  land,  as  plaintiff  contends  was 
all  that  he  owned,  but  he  transferred  the 
land  to  a  railroad  company,  evidently  for 
railroad  purposes. 

"When  the  Pontchartrain  Railroad  was  incor- 
porated in  1830,  the  Legislature  and  the  city 
gave  the  company  the  right  forever  to  lay  its 
tracks  on  the  two  12-foot  strips  from  the  river 
to  the  lake  on  the  50-foot  strips  on  either  side 
of  the  canaL 

"The  right  to  lay  their  tracks  on  the  12-foot 
stripe  carried  with  it  the  right  to  cross  the  inter- 
secting streets,  subject  to  such  regulations  as 
the  city  deemed  proper  to  protect  the  public 
in  the  use  of  the  streets.  The  right  pf  the  city 
to  intersect  the  50-foot  canal  strip  by  streets 
has  been  exercised  for  80  years,  and  it  must  be 
presumed  that  the  city  had  the  consent  of  the 
railroad  so  to  do.  or  that  it  at  some  time  ac- 
quired the  right  in  a  legal  way,  or  that  it  has 
it  now  by  prescription. 

"It  is  claimed  by  the  city  that  the  railroad 
has  never  paid  taxes  on  the  50-foot  canal  strip. 
The  company  claims  that  they  have,  when  they 
paid  on  their  roadbed.  Be  that  as  it  may  be, 
it  does  not  affect  the  title  to  the  property.  The 
proper  assessment  is  a  matter  between  the  board 
of  assessors  and  the  company ;  and  may  be  set- 
tled in  a  separate  suit  between  the  city  and 
the  company,  but  cannot  be  settled  in  this  pro- 
ceeding. 

"In  1872  the  Pontchartrain  Railroad  Company 
sued  the  city  for  damages  for  demolishing  its 
depot,  erected  partly  on  the  50-foot  canal  strip 
and  partly  on  one  of  the  12-foot  stripe  adjoin- 
ing, forming  part  of  the  street.  In  that  case 
the  late  Judge  Collins,  of  the  old  Seventh  dis- 
trict court,  in  an  able  opinion,  decided  that  the 
railroad  company  had  purchased  the  50-foot 
canal  strip  from  its  absolute  owner.  Bernard 
Marigny.  He  gave  judgment  for  $34,000.  That 
judgment  was  affirmed  by  the  Supreme  Court, 
Judge  Morgan  rendering  the  opinion.  It  is 
found  in  27  La.  Ann.  162. 

"The  Supreme  Court,  in  the  case  of  the  City 
v.  Lenfant,  126  La.  459  [52  South.  575,  29  L. 
R.  A  (N.  S.)  642],  a  criminal  case,  affirmed  its 
former  ruling. 

"In  these  opinions,  nearly  all  the  facts  in 
this  litigation  are  stated,  and  they  almost  con- 
stitute, as  to  this  case,  res  adjudicate.  They, 
however,  do  not,  because  it  is  the  decree  of  the 


court,  not  its  opinion,  we  are  to  look  to,  to  as- 
certain if  the  facts  have  been  adjudged. 

"Through  the  painstaking  industry  of  Mr. 
John  F.  C.  Waldo,  assistant  city  attorney,  this 
case  has  been  so  ably  prepared  and  presented 
to  the  court  that  all  the  issues  as  to  the  owner- 
ship of  what  is  generally  known  as  the  neutral 
ground  of  Elysian  Fields  avenue  can  now  be 
finally  determined." 

Judgment  affirmed. 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 


(134  La.) 

No.  20,253. 
STATE  v.  BELAS. 
(Supreme  Court  of  Louisiana.    Jan.  19,  1914. 
Rehearing  Denied  Feb.  16,  1914.) 

(Syllabus  by  Editorial  Staff.) 

Criminal  Law  (§  1184*)— Questions  Review- 
able— Questions  of  Fact. 

The  jurisdiction  of  the  Supreme  Court  in 

criminal  cases  is  confined  to  questions  of  law, 

and  questions  of  fact  will  not  be  reviewed,  and 

the  court  cannot  look  into  the  evidence  attached 

to  a  bill  of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent.  Dig.  §8  2587,  2653,  2986-2998,  3056, 

8067-3071;  Dec.  Dig.  §  1134.*] 

Appeal  from  the  Juvenile  Court,  Parish  of 
Orleans;  A.  H.  Wilson,  Judge. 

John  Belas  was  convicted  of  selling  liquor 
to  a  minor,  and  he  appeals.  Affirmed. 

James  O'Connor,  of  New  Orleans,  for  ap- 
pellant Chandler  C.  Luzenberg,  Dist.  Atty., 
A.  D.  Henriques,  Jr.,  Asst  Dist  Atty.,  and  B. 
J.  Daly,  Asst  Dist  Atty.,  all  of  New  Orleans, 
for  the  State. 

PROVOSTY,  J.  This  is  an  appeal  by  the  ac- 
cused, John  Belas,  from  a  conviction  before 
the  Juvenile  court  upon  an  affidavit  charging 
that  he— 

"did  conduct  a  barroom  and  drinking  saloon 
where  alcoholic,  vinous  and  malt  liquors  and 
intoxicating  beverages  are  sold  directly  and  in- 
directly in  quantities  less  than  five  gallons,  and 
did  then  and  there  unlawfully  and  willfully 
sell  and  permit  to  be  sold  and  unlawfully  and 
willfully  give  and  permit  to  be  given  to  one 
Rose  Duverny,  a  minor  child  aged  16  years,  in- 
toxicating liquor." 

This  affidavit  is  founded  upon  section  6  of 
Act  No.  176,  p.  239,  of  1908,  commonly  known 
as  the  Gay-Shattuck  Law,  which  provides, 
as  follows: 

"Section  6.  Be  it  further  enacted,  etc.,  that 
hereafter  it  shall  be  unlawful  for  any  person, 
firm  or  corporation,  conducting  a  barroom,  cab- 
aret, coffee  house,  cafe,  beer  saloon,  or  other 
place  where  spirituous,  vinous  or  malt  liquors 
or  intoxicating  beverages  are  sold,  in  this  state, 
to  sell  or  permit  to  be  sold  or  give  or  permit 
to  be  given,  any  intoxicating  liquors  to  women, 
or  girls,  or  minors,  or  to  set  apart  in  such  places 
any  apartment  where  intoxicating  liquors  are 
sold  to  girls  or  women,  or  minors,  or  to  permit 
girls  or  women,  or  minors,  to  enter  or  drink 
in  any  such  apartment;  provided,  that  noth- 
ing in  the  foregoing  part  of  this  section  shall 
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apply  to  hotels,  boarding:  houses  or  restaurants 
where  malt,  vinous  or  other  Honors  are  sold 
in  connection  with  the  service  of  meals  or  sup- 
plied to  guests." 

On  the  trial,  when  the  prosecution  closed 
its  evidence,  the  accused  moved  the  court  to 
dismiss  the  case  for  the  reason  that  the  facts 
proved  did  not  support  the  charge,  and,  this 
motion  having  been  overruled,  moved  suc- 
cessively, but  unsuccessfully,  on  the  same 
ground  for  a  new  trial  and  In  arrest  of  judg- 
ment 

Hia  contention  upon  all  these  motions  Is 
that  the  liquor  was  not  sold  In  a  barroom, 
but  in  a  grocery,  and  not  to  be  drunk  on  the 
premises,  but  to  be  carried  home,  and  that 
the  said  statute  applies  only  to  barrooms,  and 
where  the  liquor  Is  to  be  drunk  on  the  prem- 
ises. 

The  charge,  as  contained  In  the  affidavit, 
is  that  the  liquor  was  sold  In  a  barroom; 
and  the  trial  court,  by  finding  guilty,  found 
that  charge  to  be  true  upon  the  facts.  In 
order  to  review  that  finding,  this  court  would 
have  to  review  the  facts,  and  for  doing  this 
it  has  no  Jurisdiction;  its  jurisdiction,  in 
criminal  cases,  being  confined  to  questions 
of  law.  In  vain,  therefore,  has  the  evidence 
been  brought  up  attached  to  a  bill  of  excep- 
tion; this  court  cannot  look  into  it 

Judgment  affirmed. 

(134  La.)  " 

No.  20,320. 

STATE  v.  GEORGE. 

(Supreme  Court  of  Louisiana.   Jan.  10,  1014.) 

(Syllabus  by  Editorial  Staff.) 

L  Criminal  Law  (|  301*)— Application  to 
Withdraw  Plea  of  Not  Guilty— Conclu- 
siveness op  Oath. 

Upon  an  application  to  withdraw  a  plea  of 

not  guilty  on  the  ground  of  ignorance  and  error. 

the  trial  judge  is  not  concluded  by  the  oath  of 

the  accused. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent  Dig.  §  687 ;  Dec.  Dig.  8  301.*] 

2.  Criminal  Law  (f  301*)— Appeal— Discre- 
tion op  Trial  Judge— New  Tbial. 

Matters  of  new  trial,  founded  on  fact,  are 
largely,  if  not  almost  entirely,  within  the  discre- 
tion of  the  trial  judge,  and  his  overruling  of  a 
motion  to  withdraw  a  plea  of  guilty  on  the 
ground  of  ignorance  and  error,  qualified  by  his 
statement  that  before  accused  pleaded  guilty  he 
was  asked  twice  if  he  knew  what  he  was  doing, 
and  was  told  that  on  a  plea  of  guilty  he  would 
be  sentenced,  to  which  he  answered  that  he  had 
committed  the*  crime,  wanted  to  plead  guilty, 
understood  the  plea,  and  asked  for  mercy,  was 
not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  687 ;  Dec.  Dig.  §  301.*] 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  Wm.  Campbell, 
Judge. 

Edward  George  was  convicted  of  burglary 


and  larceny,  and,  from  the  overruling  of  his 
motion  for  a  new  trial,  he  appeals.  Affirmed. 

P.  S.  Pugh,  of  Crowley,  for  appellant  R. 
G.  Pleasant  Atty.  Gen.,  and  C.  B.  De  Belle- 
vue,  Dist  Atty.,  of  Crowley  (G.  A  Gondran, 
of  New  Orleans,  of  counsel),  for  the  State. 

PROVOSTY,  J.  Accused  pleaded  guilty  to 
burglary  and  larceny,  and  was  sentenced  to 
two  yaars  In  the  penitentiary  for  the  bur- 
glary and  to  costs  of  court  for  the  larceny. 
This  was  on  the  8th  of  November.  Four 
days  thereafter,  on  the  12th,  one  of  these 
four  days  being  a  Sunday,  he,  through  coun- 
sel, filed  a  motion  for  a  new  trial  duly  sworn 
to,  as  follows: 

That  when  he  entered  his  plea  of  guilty 
herein,  he  was  unrepresented  by  counsel  and 
was  ignorant  of  the  nature  of  the  charges  and 
the  effect  of  his  plea.  That  he  is  innocent  as 
charged  in  said  indictment  of  the  crimes  there- 
in charged,  and  desires  to  withdraw  his  plea  of 
guilty  entered  herein  "through  error  and  igno- 
rance. That  this  has  been  his  first  appearance 
before  a  court  of  justice,  and  he  Is  totally  un- 
familiar with  the  proceedings  therein." 

We  find  In  the  record  two  bills  of  excep- 
tion purporting  to  have  been  reserved  to  the 
overruling  of  this  motion.  These  bills  are 
similar,  except  that  In  one  of  them  the  per 
curiam  is  more  full  than  in  the  other.  In 
one  it  reads  as  follows: 

"That  he  pleaded  guilty  after  being  asked 
by  the  court  twice  if  he  knew  what  he  was  do- 
ing, and  was  told  by  the  court  that  if  he  pleaded 
guilty  he  would  be  sentenced  to  the  penitentiary, 
and  the  accused  answered  that  he  understood 
what  he  was  doing." 

In  the  other  it  reads  as  follows: 

"That  said  accused,  when  arraigned,  volun- 
tarily pleaded  guilty  to  the  said  charge  against 
him,  and,  when  he  did  so,  the  court  asked  the 
said  accused,  Edward  George,  if  he  knew  what 
he  was  doing  when  he  pleaded  guilty  to  said 
charge,  as  it  was  a  penitentiary  offense,  and  he 
answered  he  did,  and  had  committed  said  crime, 
and  that  he  wanted  to  plead  guilty,  and  asked 
the  court  for  mercy,  and  the  sentence  imposed 
by  the  court  was  a  light  one  in  view  that  the 
accused  had  pleaded  guilty  to  said  charge." 

Why  two  bills,  Instead  of  one  only,  this 
court  is  not  informed. 

[1,2]  In  an  application  of  this  kind,  to 
withdraw  a  plea  of  guilty  on  the  ground  of 
ignorance  and  error,  we  do  not  think  the 
trial  judge  is  concluded  by  the  oath  of  the 
accused.  If  satisfied  that  the  oath  is  not 
true,  he  should  reject  the  application.  And, 
when  he  has  done  so,  a  case  very  strong  in 
Its  circumstances  would  have  to  be  presented 
In  order  to  justify  the  interference  of  this 
court  for,  as  is  well  settled,  matters  of  new 
trial,  founded  on  fact  are  very  largely,  if 
not  almost  entirely,  within  the  discretion  of 
the  trial  judge. 

Judgment  affirmed. 
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(134  La.) 

No.  19,72a 

OSBORN  r.  TEXAS  &  P.  RT.  CO.  et  aL 

(Supreme  Court  of  Louisiana.    March  18, 
1014.) 

(SyUdbut  by  the  Court.) 

Damages  (§  132*) — Personal  Injuries— Ex- 

cessivs  Damages. 

The  only  question  presented  being  the  quan- 
tum of  damages  to  be  allowed  for  personal  in- 
juries, resulting  from  the  overturning  of  a 
transfer  omnibus,  the  amount  awarded  by  the 
district  court  is  found  to  be  somewhat  excessive, 
and  is  reduced. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  8§  372-385,  396;  Dec.  Dig.  8  132.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  Fred  D.  King,  Judge. 

Action  by  Mary  Osborn  against  the  Texas 
ft  Pacific  Railway  Company  and  another. 
Judgment  for  plaintiff,  and  defendant  Faust 
appeals.  Amended  and  affirmed. 

Dufour  &  Dufonr  and  George  Janvier,  all 
of  New  Orleans,  for  appellant  Armand  Re- 
main, of  New  Orleans,  for  appellee. 

MONROE,  J.  Plaintiff,  being  on  her  way 
from  Texas  to  Alabama,  took  passage  upon 
an  omnibus,  or  van,  owned  by  defendant,  W. 
C.  Faust,  in  order  to  be  transferred  from  one 
depot,  In  New  Orleans,  to  another,  and  the 
omnibus  was  overturned  en  route.  She  was 
occupying  a  seat  upon  the  inside  of  the  ve- 
hicle, and,  when  the  accident  occurred,  was 
knocked  senseless,  severely  bruised,  had  her 
collar  bone  broken,  and  sustained  a  fracture 
of  the  fossa,  or  socket,  in  which  the  end  of 
the  large  bone  of  the  upper  right  arm  articu- 
lates. She  and  her  husband  live  upon  a  small 
farm  in  Texas,  and  have  been  accustomed 
to  doing  most  of  their  own  work.  Since  the 
accident  she  has  been  unable  to  cook,  do 
housework,  milk  the  cows,  churn  the  butter, 
or  even  put  up  her  own  hair;  her  right  arm 
being  so  much  disabled  as  to  Incapacitate 
her  from  raising  her  hand  to  her  head,  or 
lifting  anything  of  weight  It  also  appears 
that  there  Is  but  little  prospect  of  improve- 
ment; she  being  (In  1912)  in  her  sixty-sixth 
year.  The  judge  a  quo  awarded  her  $4,000. 
It  is  admitted  that  defendant  is  liable  for 
such  damages  as  plaintiff  may  be  entitled 
to  recover;  but  it  is  contended  by  him  that 
the  amount  allowed  Is  excessive,'  and  by 
plaintiff,  who  has  answered  the  appeal,  that 
It  is  inadequate.  The  amount  allowed  Is  in 
excess  of  awards  which  have  been  made 
by  this  court  in  cases  of  a  similar  character, 
and  we  think  should  be  reduced  to  $3,000.  It 
Is  therefore  ordered  that  the  judgment  ap- 
pealed from  be  amended  by  reducing  the 
amount  of  the  award  to  $3,000,  and,  as 
amended,  affirmed,  plaintiff  to  pay  the  costs 
of  the  appeal. 

PROVOSTT,  J.,  takes  no  part,  being  ab- 
sent on  account  of  illness. 


(134  La.) 


No.  19,783. 
LASSUS  v.  CLARKE. 


(Supreme  Court  of  Louisiana,  March  2,  1914. 
Rehearing  Denied  March  30,  1914.) 

(Syllabua  by  the  Court.) 

1.  Judgment  (|  584*)— Res  Judicata. 

A  plea  of  res  adiudicata  will  be  sustained 
on  showing  that  the  thing  demanded  in  the  suit 
is  the  same  as  that  demanded  in  a  former  suit, 
which  embraces  the  same  cause  of  action  be- 
tween the  same  parties,  which  was  formed  by 
them  against  each  other  in  the  same  quality, 
and  where  the  former  suit  has  been  decided  by 
a  final  judgment,  from  which  there  can  be  no 
appeal.    Civ.  Code,  arts.  2286,  3556  (No.  31). 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  S§  106&-1065,  1067,  1079,  1081,  1083, 
1086,  1087,  1096,  1097,  1123,  1125,  1137;  Dec 
Dig.  §  584.*] 

2.  Appeal  and  Bbbob  (§  890*)— Pbooedube— 
Res  Judicata.  ' 

Peremptory  exceptions  founded  on  law  may 
be  pleaded  in  the  Supreme  Court  Code  Prac 
arts.  345.  902. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3623,  3624;  Dec..  Dig.  f 
890.*] 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary;  T.  M.  Mill- 
ing, Judge. 

Action  by  Mrs.  J.  F.  Lassus  against  Mrs. 
Lillian  L.  Clarke.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

Borah  &  Himel,  of  Franklin,  for  appellant. 
Foster,  Milling,  Brian  &  Saal,  of  Franklin, 
and  L.  R.  Hoover,  of  New  Orleans,  for  ap- 
pellee. 


SOMMERVILLE,  J.  When  this  case  was 
first  before  us  we  affirmed  a  judgment  of  non- 
suit in  favor  of  the  then  defendant,  Mr.  Las- 
sus, 128  La.  919,  55  South.  576.  The  district 
court  held  that  the  contract  sued  upon  by 
Mrs.  Clarke  having  been  made  by  and  with 
Mrs  Lassus,  the  latter  was  a  necessary 
party  defendant.  Thereupon  Mrs.  Lassus 
was  made  party  defendant  in  the  cause,  and 
she  appeared  and  answered.  The  judgment 
in  that  case  was  affirmed  in  133  La.  667,  63 
South.  259. 

Mrs.  Lassus  is  now  plaintiff  in  this  suit, 
and  she  has  been  met  with  pleas  of  res  ad- 
judicate and  estoppel,  filed  by  Mrs.  Clarke, 
based  upon  the  judgment  in  the  former  suit 
just  referred  to,  which  pleas  have  been  sus- 
tained, and  Mrs.  Lassus  has  appealed. 

In  the  suit  between  Mrs.  Clarke,  as  plain- 
tiff, and  Mr.  and  Mrg.  Lassus,  as  defendants, 
plaintiff  sued  for  rent  of  a  plantation,  and  for 
possession  of  the  property  leased  to  Mrs. 
Lassus;  she  was  met  with  a  general  denial 
on  the  part  of  Mr.  Lassus,  and  a  plea  of 
want  of  interest  on  his  part.  He  alleged 
that  his  wife  was  the  real  party  in  Interest 
Mrs.  Lassus  answered,  pleading  an  estoppel 
against  plaintiff,  and  set  up  title  to  the  leased 
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property  in  herself.  She  alleged  that  the 
sale  and  transfer  by  her  of  her  property  to 
the  plaintiff,  Mrs.  Clarke,  was  made  in  order 
to  satisfy  a  judgment  rendered  against  her 
husband,  Mr.  Lassus,  and  held  by  the  plain- 
tiff; that  she  never  intended  to  pass  title 
to  the  property  to  Mrs.  Clarke,  but  only  to 
secure  the  debt  which  her  husband  owed  to 
Mrs.  Clarke,  and  to  give  her  time  in  which 
to  pay  said  debt  of  her  husband  and  take 
back  the  title  to  said  property;  that  she 
never  received  one  dollar  in  consideration  of 
the  sale  of  the  property,  and  that  said  sale 
was  absolutely  null,  void,  and  of  no  effect,  as 
being  contrary  to  a  prohibitory  law,  and 
that  it  should  be  annulled  and  revoked,  and 
that  she  should  be  quieted  In  her  possession 
of  said  property  as  owner.  She  prayed  for 
Judgment  accordingly. 

The  trial  of  the  case  was  proceeded  with  on 
the  issues  thus  presented,  and  there  was 
judgment  in  favor  of  plaintiff,  Mrs.  Clarke, 
and  against  the  defendants,  Mr.  and  Mrs. 
Lassus,  with  written  reasons  for  judgment, 
which  show  that  all  the  matters  pleaded  were 
definitely  passed  upon ;  and  the  judgment  de- 
creed, among  other  things,  "that  defendant 
be  dispossessed  of  and  evicted  from  the  said 
premises."  Mr.  and  Mrs.  Lassus  did  not  ap- 
peal from  this  judgment,  rendered  February 
26,  1912.  The  judgment  is  therefore  final; 
although  a  devolutive  appeal  might  have  been 
taken  therefrom  at  the  time  this  suit  was  fil- 
ed, October  1,  1912. 

Mrs.  Lassus  now  in  this  suit,  reiterating 
the  allegations  made  in  her  answer  in  the 
former  suit,  wherein  Mrs.  Clarke  was  plain- 
tiff and  she  was  one  of  the  defendants,  asks 
that  there  be  judgment — 

"decreeing  that  the  sale  of  plaintiff  to  defend- 
ant herein,  having  been  made  to  secure  the 
debts  and  judgments  of  John  F.  Lassus,  de- 
ceased, husband  of  petitioner,  having  thus  been 
made  in  an  effort  to  make  petitioner  and  her 
property  responsible  for  the  debts  of  her  hus- 
band, is  contrary  to  a  prohibitory  law,  null, 
void,  and  of  no  effect,  and  decreeing  that  the 
petitioner  is  the  owner  and  entitled  to  the  pos- 
session of  the  property  which  is  above  described 
and  quieted  in  her  possession  and  ownership 
thereof,  and  for  all  costs  of  this  suit." 

This  suit  was  filed  October  1,  1912,  within 
one  year  after  the  rendition  of  the  judgment 
in  the  former  suit,  February  26,  1912;  and 
plaintiff  argues  that  the  plea  of  res  adjudica- 
te filed  by  defendant  should  not  have  been 
maintained,  because  the  year  had  not  elapsed 
at  the  time  of  the  filing  of  said  exception  in 
the  trial  court,  within  which  time  she  had 
the  right  to  appeal  from  the  judgment  against 
her.  This  suit  is,  in  effect,  one  to  annul 
the  prior  judgment  in  an  indirect  or  a  collat- 
eral manner,  without  the  necessary  allega- 
tions, which  would  not  be  permitted  on  prop- 
er objection.  C.  P.  arts.  010,  607 ;  Andrus  v. 
Harman,  2  La.  587;  Broussard  v.  Benard,  7 
La.  216,  223. 


[1]  Pleas  of  res  adjudicata  and  estoppel 
have  been  filed  in  this  court,  after  the  ex- 
piration of  the  year  in  which  Mrs.  Lassus 
might  have  appealed  from  the  judgment 
against  her  in 'the  district  court;  and  It  is 
admitted  that  she  has  not  taken  an  appeal 
from  that  Judgment. 

The  foregoing  statement  is  conclusive  that 
the  Issues  in  the  two  suits  are  the  same,  al- 
though we  are  not  called  upon  to  decide  that 
point,  as  the  district  Judge  says  in  his  writ- 
ten reasons  for  judgment: 

"In  oral  argument  before  this  court  the  at- 
torney for  the  plaintiff  admitted  that  the  cause 
of  action  in  this  suit  and  suit  No.  13,042  is  the 
same,  that  it  is  between  the  same  parties,  and 
formed  by  them  against  each  other  in  the  same 
quality.  He  contended,  however,  that  the  judg- 
ment in  case  No.  13,042  is  not  res  adjudicata, 
and  that  he  is  not  estopped  from  filing  this  suit 
for  the  reason  that  the  year  allowed  him  to  ap- 
peal from  the  judgment  in  suit  No.  13,042  had 
not  elapsed." 

In  view  of  the  foregoing  admission,  upon 
which  the  trial  court  based  its  judgment,  we 
shall  not  further  discuss  the  question  as  to 
whether  the  causes  of  action  in  the  two  suits 
are  the  same  or  not,  in  the  absence  or  a 
written  assignment  of  errors.  C.  P.  arts.  593, 
895;  Jackson  v.  Mitchle,  33  La.  Ann.  723;. 
Harkness  v.  Louisiana  &  N.  W.  R.  R.  Co.,  110 
La.  822,  34  South.  791;  Blanchard  v.  Luce, 
19  La.  Ann.  46;  Succession  of  ForstalL  32 
La.  Ann".  97. 

The  pretension  that  the  judgment  in  the 
former  suit  did  not  dispose  of  the  defenses 
set  up  by  Mrs.  Lassus  in  her  answer  in  that 
suit  has  no  weight  The  issues  raised  in  the 
answer  therein  by  Mrs.  Lassus  were  tried, 
and  they  were  disposed  of  by  the  judgment 
rendered.  Villars  v.  Faivre,  36  La.  Ann.  398 ; 
Shakespeare  v.  Ware,  38  La.  Ann.  570 ;  Raux- 
et  v.  Rauxet,  38  La.  Ann.  669;  Sewell  v. 
Scott,  35  La.  Ann.  553;  Wells'  Res  Adjudica- 
ta, §§  12,  21,  24,  217,  304. 

Defendant  argues  that  if  the  plea  of  res  ad- 
judicata may  not  have  been  technically  avail- 
able to  her,  because  Mrs.  Lassus  might  have 
appealed  from  the  judgment  rendered  less 
than  one  year  before,  plaintiff  was  neverthe- 
less estopped  from  making  the  same  demand 
in  the  same  court,  which  had  been  finally 
disposed  of  by  a  definitive  judgment  between 
the  parties.  She  shows  that  under  article 
556  of  the  Code  of  Practice  definitive  judg- 
ments may  be  revived,  set  aside,  or  reversed 
in  four  ways  only:  By  a  new  trial,  by  ap- 
peal, by  an  action  of  nullity,  or  by  rescis- 
sion, and  not  by  a  new  suit  on  the  same  cause 
of  action,  between  the  same  parties.  Mod 
caster  v.  Bland,  11  La.  Ann.  507;  Orr  v. 
Thomas,  3  La.  Ann.  588. 

That  the  previous  judgment  in  favor  of 
Mrs.  Clarke  and  against  Mrs.  Lassus  is  de- 
finitive, or  final,  is  clear,  under  Code  of  Prac- 
tice, art  539;  and  it  is  equally  dear  that 
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that  Judgment  might  have  been  executed  by 
Mrs.  Clarke  after  the  delay  for  taking  a  sus- 
pensive appeal  had  run.  It  Is  binding  upon 
both  parties.  Mrs.  Lassus  might  have  had 
the  correctness  of  that  judgment  tested  on  ap- 
peal. Not  having  done  so,  she  has  waived 
her  legal  right  to  appeal,  but  this  has  added 
nothing  to  the  effect  of  the  judgment  It  is 
no  more  binding  now,  that  the  year  has  elaps- 
ed, than  It  was  ten  days  after  it  was  ren- 
dered. The  year  given  in  which  to  appeal  Is 
a  prescriptive  limit  to  the  right  of  appeal, 
and  does  not  in  any  manner  affect  the  Judg- 
ment unappealed  from.  Mrs.  Lassus  having 
failed  to  effect  an  appeal  within  a  year 
after  rendition  of  the  Judgment,  that  Judg- 
ment is  conclusive  and  binding,  and  the  cause 
of  action  therein  disposed  of  cannot  be  made 
the  basis  of  another  suit,  wherein  the  same 
Issues  may  be  retried.  The  only  manner  in 
which  definitive  or  final  judgments  of  the 
trial  court  may  be  reviewed  are  set  forth  in 
article  606  of  the  Code  of  Practice,  and  Mrs. 
Lassus  is  restricted  to  the  methods  therein 
named.  Courts  cannot  be  continually  pass- 
ing upon  the  questions  which  have  been  al- 
ready disposed  of  by  a  competent  court  in 
the  same  territorial  jurisdiction.  Litigation 
must  end  some  time  between  parties.  Mrs. 
Lassus,  under  her  view  of  her  rights,  after 
losing  her  suit,  might  again  sue  Mrs.  Clarke 
on  the  same  cause  of  action,  provided  the 
suit  was  filed  before  the  year  for  a  devolu- 
tive appeal  had  elapsed.  If  this  were  permit- 
ted, litigants  could  then  remedy  any  defect 
of  pleading,  or  any  omission  of  evidence,  by 
simply  refusing  to  appeal  and  filing  another 
suit.  Osborn  v.  Planters'  Bank  of  Missis- 
sippi, 2  La.  Ann.  494  ;  Moch  v.  Galthwaite, 
11  La.  Ann.  287;  Trescott  v.  Lewis,  12  La. 
Ann.  197;  Florence  v.  Wilcox,  14  La.  68; 
Brady  v.  Parish  of  Ascension,  26  La.  Ann. 
320;  Harvin  y.  Ladman,  112  La.  30,  36  South. 
213. 

[2]  Defendant,  as  has  been  before  stated, 
has  filed  a  plea  of  res  adjudicate  in  this 
court,  under  the  provisions  of  articles  902 
and  346,  Code  of  Practice. 

The  year  within  which  Mrs.  Lassus  might 
have  appealed  from  the  Judgment  against  her 
in  the  former  suit  has  now  elapsed,  and  she 
has  taken  no  appeal  from  that  judgment,  and 
the  plea  of  res  adjudicata  is  sustained.  It 
is  unnecessary  to  remand  the  case  to  try  the 
plea  of  res  adjudicata  filed  here,  as  the  same 
plea  was  filed  in  the  district  court,  was  tried 
and  disposed  of  there,  and  the  evidence  in 
support  thereof  is  in  the  record.  Appellant 
has  not  asked  that  the  case  be  remanded 
that  the  plea  may  be  tried. 

Judgment  affirmed. 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no"  part 


(134  La.) 

No.  19,718. 

CORPORATION  OF  TOWN  OF  HAMMOND 
v.  BADDEAU. 

(Supreme  Court  of  Louisiana.    March  2,  1914. 
On  Application  for  Rehearing, 
March  30,  1914.) 

(Byllabut  by  the  Court.) 

1.  Municipal  Corporations  (|  122*)— Vio- 
lation of  Ordinance— Proof. 

Where  a  municipality  is  prosecuting  one 
for  a  failure  to  comply  with  a  sanitary  ordi- 
nance, it  must  first  snow,  by  introducing  its 
charter,  or  showing  a  compliance  with  Act  No. 
136  of  1898,  that  it  had  the  power  to  pass  the 
ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §f  281-289 ;  Dec.  Dig. 

2.  Municipal  Corporations  (|  642*)— Viola- 
tion of  Ordinance— Disposition  on  Ap- 
peal. 

Where  a  municipality,  in  a  prosecution  for 
a  violation  of  a  sanitary  ordinance,  fails  to 
show  that  it  bad  the  power  to  pass  the  ordi- 
nance, the  case  will  be  remanded  to  permit  the 
municipality  to  show  that  it  had  the  necessary 
power  to  enact  the  ordinance  in  question. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  J§  1412-1415;  Dec 
Dig.  |  642.*] 

Appeal  from  Municipal  Court  of  Town  of 
Hammond. 

George  Baddeau  was  convicted  of  violating 
an  ordinance  of  the  Town  of  Hammond,  and 
appeals.   Reversed  and  remanded. 

Hlddleston  Kenner,  of  New  Orleans,  for  ap- 
pellant R.,  O.  ft  S.  Reid,  of  Amite,  for  ap- 
pellee. 

BREAUX,  C.  J.  The  defendant  is  appel- 
lant from  a  judgment  condemning  him  to  pay 
to  the  tpwn  of  Hammond  the  sum  of  $7.50, 
cost  of  court,  and,  in  default  of  payment  of 
the  fine  and  cost,  to  be  imprisoned  in  the 
town  jail  for  a  period  of  ten  days. 

The  board  of  health  officer  of  the  town,  in 
an  affidavit  filed  in  the  mayor's  court,  charg- 
ed the  defendant  with  having  committed  the 
offense  of  "violating  Ordinance  No.  142  of 
the  town"  by  failing  and  refusing  to  "arrange 
his  closet  or  privy  in  compliance  with  the  or- 
dinance," contrary  to  the  ordinance,  and 
against  the  peace  and  good  order  of  the  state. 

The  defendant  had  been  given  notice  some 
time  prior  to  have  his  privy  or  closet  "arrang- 
ed to  receive  sanitary  buckets  within  five 
days." 

The  defendant  in  a  lengthy  answer  denying 
that  Ordinance  142  is  constitutional,  alleged: 
That  it  was  passed  without  legal  authority. 
That  the  town  of  Hammond  is  only  given  the 
authority  to  "regulate  and  prohibit  the  con- 
struction of  vaults  and  cesspools,  and  regu- 
late and  suppress  those  constructed,  and  com- 
pel and  regulate  the  removal  of  garbage  and 
filth  beyond  the  corporate  limits."  That  it- 
has  no  authority  to  engage  in  constructing 
and  cleaning  closets  or  privies,  nor  remove 
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them,  or  establish  a  monopoly,  nor  to  ordain 
that  "It  shall  be  unlawful  for  any  private 
person  to  do  the  work."  That  Hammond 
cannot  Impose  fixed  charges  or  compensation 
In  advance  of  service  rendered,  nor  prevent 
persons  from  performing  the  work  them- 
selves. 

That  the  town  Is  without  authority  to  or- 
dain that  the  failure  and  refusal  of  the  oc- 
cupant of  the  house  to  pay  the  charge  for 
services  rendered  shall  be  a  crime  and  mis- 
demeanor. That  the  town  has  no  right  to  im- 
prison for  debt 

That  no  time  is  fixed  within  which  the 
work  shall  be  done.  That  he  has  violated  no 
ordinance  In  taking  his  own  time  to  comply 
with  the  ordinance,  if  it  be  legal. 

That  he  cannot  be  punished  for  not  con- 
structing closets  and  privies  in  accordance 
with  the  "style  system."  His  own  improve- 
ments are  ample  in  this  respect,  clean  and 
sanitary.  That  he  has  no  cesspool  or  privy 
vault  in  use. 

He  has  described  the  receptacle  in  his  use, 
and  has  alleged  other  grounds  of  complaint 
to  the  same  effect;  that  it  is  an  imposition 
of  his  rights  to  compel  him  to  make  the 
changes  and  rearrangement  proposed. 

There  are  several  letters  In  the  record, 
which  we  pass  without  comment 

An  employe  of  the  city  board  of  health 
served  a  notice  on  the  defendant  requiring 
him  to  reconstruct  his  closets  and  privies  in 
conformity  to  the  style  system  and  to  the  Or- 
dinance No.  142.  He  swears  that  he  receiv- 
ed a  letter  from  the  accused  regarding  the 
notice. 

There  is  no  question  but  that  the  defendant 
had  been  duly  notified. 

This  witness,  Verburg,  sanitary  ofllcer, 
states  that  he  had  been  appointed  sanitary 
ofllcer,  and  had  been  given  the  contract  to 
furnish  buckets  and  clean  closets  under  Or- 
dinance 142;  that  he  expected  to  make  a 
profit  out  of  the  contract  and  it  did  not  cost 
$1  to  furnish  the  buckets,  unless  the  buckets 
had  to  be  renewed ;  that  eacb  bucket  did  not 
cost  $1;  that  he  had  to  supply  each  closet 
with  two  buckets,  and  expected  the  buckets 
to  wear  out  before  the  year  expired. 

It  is  not  alleged  that  plaintiff  acted  with 
the  consent  and  approval  of  the  board  of 
health. 

The  defendant  swore  that  he  owns  five  or 
six  houses  in  Hammond,  none  of  which  are 
provided  with  cesspools  and  privy  vaults; 
that  he  was  expecting  to  construct  in  his 
house  a  sanitary  closet  with  a  flow  of  water ; 
that  he  did  not  consider  it  necessary  to  con- 
struct a  closet  and  change  the  one  In  use  to 
conform  with  the  style  system.  He  continued 
to  testify  on  that  line,  representing  that  his 
closets  were  in  a  sanitary  condition,  and  that 
he  was  willing  at  all  times  to  clean  same,  if 
found  unsanitary  by  the  health  officers.  It 
would  not  cost  him  anything  to  keep  the  clos- 
ets clean,  as  the  work  was  done  by  a  boy 
who  performed  other  work  around  the  prem- 


ises; that  he  never  was  informed  that  his 
premises  were  unclean  or  unsanitary ;  knew 
nothing  of  the  style  system  of  closets. 

Plaintiff  has  not  proved  what  the  "style 
system"  is ;  whether  in  accordance  or  not  in 
accordance  with  the  Sanitary  Code. 

[1]  The  ordinance  attacked  has  been  loose- 
ly drawn.  It  might  serve  the  purpose  intend- 
ed if  there  was  proof  of  laws  sustaining  the 
ordinance.  The  plaintiff  did  not  introduce 
the  charter  of  the  town  in  evidence,  nor  is  it 
proven  that  the  town  is  conducting  its  admin- 
istration under  Act  136  of  1898.  It  is  not 
proven  that  the  board  of  health  has  ever 
taken  any  action  in  the  premises,  nor  that 
the  town  was  proceeding  under  any  authority 
of  the  board  of  health.  Only  the  ordinance 
of  the  town  is  in  evidence.  We  have  said  be- 
fore that  it  was  not  drawn  with  care.  The 
reference  to  those  upon  whom  it  devolves  to 
obey  and  carry  out  the  ordinance  might  have 
been  more  direct  The  time  within  which  to 
comply  with  the  ordinance  ought  to  have 
been  stated. 

The  court  said,  in  substance,  in  State  v. 
Forman,  50  La.  Ann.  1026,  24  South.  603.  that 
ordinances  should  be  clearly  drawn  when 
made  the  basis  of  a  criminal  action. 

Certainly  in  this  prosecution  it  devolved 
upon  plaintiffs  to  prove  under  what  laws  they 
are  proceeding. 

Although  the  subject  Is  not  attractive,  it  is 
important 

A  community,  through  its  representatives, 
seeks  to  improve  sanitary  conditions.  While 
this  can  only  be  done  in  accordance  with  del- 
egated authority,  it  must  be  made  to  appear 
that  there  is  delegated  authority. 

[2]  On  the  other  hand,  the  town  must  be 
given  every  reasonable  opportunity  of  pror- 
ing  that  it  is  proceeding  within  the  laws. 

For  that  reason,  where  public  corporations 
are  concerned,  cases  have  been  remanded,  in- 
stead of  dismissing  the  suit 

We  think  this  is  another  instance  Justify- 
ing the  remanding  of  the  case. 

On  the  appeal,  plaintiff  is  not  represented 
by  counsel. 

For  reasons  stated,  the  judgment  appealed 
from  Is  avoided,  annulled,  and  reversed.  The 
case  is  remanded  to  afford  an  opportunity  to 
plaintiff  to  amend  its  pleading  and  try  the 
case  anew,  the  town  of  Hammond  to  pay 
costs  of  both  courts. 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 

On'  Application  for  Rehearing. 

PER  CURIAM.  The  court  remanded  this 
cause  to  enable  the  plaintiff  to  show,  if  it 
can,  that  the  ordinance  in  question  was  pass- 
ed pursuant  to  some  provision  of  the  Sanitary 
Code  of  the  state,  or  some  resolution  of  the 
local  board  of  health. 

With  this  explanation,  the  application  for  a 
rehearing  Is  denied. 
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(134  La.) 

No.  20,065. 

STATE  ex  reL  MARRERO,  Dist  Atty.,  r. 
PATTERSON,  Sheriff  and  Ex  Officio 
Tax  Collector. 

(Supreme  Court  of  Louisiana.    Oct.  20,  1913. 
On  the  Merits,  March  16,  1914.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbob  (|  385*)— Divolutivx 
Appeal — Bond. 

An  appeal  granted  as  suspensive  may  be 
maintained  as  devolutive,  where  bond  has  been 
given  by  the  appellant  in  the  sum  fixed  by  the 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1784,  1977-1988;  Dec  Dig. 
i  365.»] 

2.  Appeal  and  Ebbob  ({  337*)— Dismissal— 
Pbemattjbe  Filing  of  Tbanscbipt. 

The  filing  of  the  transcript  in  the  Supreme 
Court  two  days  before  the  return  day  is  no 
ground  for  the  dismissal  of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  1877,  1878;  Dec.  Dig.  | 
337.*] 

On  the  Merits. 

3.  Appeal  and  Ebbob  (|  753*)— Dismissal  or 
Appeal.  ,      ,  „ 

"The  appellant  who  does  not  rely  wholly 
or  in  part  on  a  statement  of  facts,  an  exception 
to  the  judges'  opinion,  or  special  verdict  to  sus- 
tain his  appeal,  but  on  an  error  of  law  appear- 
ing on  the  face  of  the  record,  shall  be  allowed 
to  allege  such  error,  if,  within  ten  days  after 
the  record  is  brought  up,  he  files  in  the  Supreme 
Court  a  written  paper,  stating  especially  such 
errors  as  he  alleges ;  otherwise  his  appeal  shall 
be  rejected."   Code  of  Practice,  art  897. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  II  3086-3089;  Dec.  Dig.  | 
753.*] 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  St  Charles;  Prentice 
E.  Edrlngton,  Judge. 

Action  by  the  State,  on  the  relation  of  L. 
H.  Marrero,  Jr.,  District  Attorney  of  Twenty- 
Eighth  Judicial  District,  against  James  S. 
Patterson,  Sheriff  and  Tax  Collector.  Judg- 
ment for  relator,  and  defendant  appeals.! 
Dismissed. 

Fred  A.  Middleton,  of  New  Orleans,  for 
appellant.  L.  H.  Marrero,  Jr.,  of  New  Or- 
leans, for  appellee. 

On  Motion  to  Dismiss  Appeal 

LAND,  J.  Judgment  was  rendered  below 
decreeing  that  certain  sureties  on  the  bond 
of  the  defendant  were  not  good  and  sufficient 
and  ordering  him  to  furnish,  within  the  time 
required  by  law,  bond  with  good  and  solvent 
surety  as  required  by  law.  The  Judgment 
was  rendered  and  signed  on  June  10,  1913. 

On  motion  of  the  defendant,  he  was  grant- 
ed a  suspensive  appeal  from  the  Judgment,  re- 
turnable on  June  30,  1913,  upon  his  furnish- 
ing bond  in  the  sum  of  $100.  The  bond  was 
furnished,  and  the  transcript  of  appeal  was 
filed  in  the  Supreme  Court  on  June  28,  1913. 
On  the  same  day  the  district  attorney  filed  a 
motion  to  dismiss  the  appeal  on  the  ground 
that  Act  14  of  1878  prohibits  a  suspensive  ap- 


peal in  such  cases,  and  on  the  further  ground 
that  the  transcript  was  filed  two  days  before 
the  return  day. 

No  briefs  have  been  filed  in  this  case,  and 
we  might  well  freat  the  motion  to  dismiss 
as  having  been  abandoned. 

Section  2  of  Act  14  of  1878  does  not  abso- 
lutely prohibit  a  suspensive  appeal  in  a  case 
like  this,  but  allows  such  an  appeal  where 
the  officer,  whose  bond  has  been  declared 
Insufficient,  furnishes  a  new  bond  approved 
by  the  proper  officers  and  by  the  Judge  within 
ten  days  after  the  rendition  of  the  judgment 

The  motion  to  dismiss  does  not  negative 
the  furnishing  of  a  new  bond  by  the  defend- 
ant within  the  time  prescribed  by  law. 

[1,2]  If,  however,  no  suspensive  appeal 
lies,  the  appeal  may  he  maintained  as  devolu- 
tive. See  Mestier  v.  Chevalier  Pavement  Co., 
108  La.  562,  32  South.  520;  Pelletler  v.  State 
Nat  Bank,  112  La.  564,  36  South  592.  The 
premature  filing  of  the  transcript  furnishes 
no  ground  in  law  or  reason  for  the  dismissal 
of  the  appeal. 

It  is  therefore  ordered  that  the  motion  to 
dismiss  be  overruled. 

On  the  Merits. 

The  defendant  was  ordered  to  show  that 
his  bond  was  sufficient  under  the  law,  and 
that  the  sureties  upon  the  bonds  furnished 
both  as  sheriff  and  tax  collector  for  the  par- 
ish of  St  Charles  were  good  and  solvent 

The  defendant  excepted  as  follows : 

(1)  The  district  attorney  was  without  au- 
thority to  bring  the  proceedings. 

(2)  The  rule  sets  forth  no  cause  of  action. 

(3)  Defendant  was  not  allowed  the  time 
provided  by  law  for  answering.  These  ex- 
ceptions were  overruled. 

The  following  opinion  and  judgment  was 
handed  down  by  the  judge  below: 

"This  is  a  rule  taken  by  the  district  attorney 
to  test  the  surety  on  the  bond  of  James  S.  Pat- 
terson, as  sheriff  and  tax  collector  of  the  par- 
ish of  St  Charles. 

"It  was  agreed  by  counsel  that  all  the  sure- 
ties, whose  qualifications  are  contested,  ex- 
cept the  three  Landeche  brothers,  shall  be 
stricken  from  the  bond,  and  the  insufficiency  of 
the  bond  caused  thereby  shall  be  replaced 
within  the  time  required  by  law. 

"Under  this  agreement  the  following  sureties 
shall  be  stricken  from  the  bond  as  insufficient 
via.: 

"Charles   Elfer.  $2,000. 
"George  Lorie,  $1,000. 
"J.  C.  Triche,  $3,000. 
"Mrs.  J.  B.  Martin.  $800. 
"R.  J.  Vial,  $2,000. 

"The  evidence  shows  that  the  only  property 
owned  by  Thomas  Landeche,  Henry  Landeche, 
and  Lean  Landeche  is  $30,000  of  stock  held 
by  each  in  the  Landeche  Bros.  Planting  Com- 
pany, Limited,  a  corporation  organized  under 
the  laws  of  this  state. 

"They  have  each  signed  the  bond  of  the  sher- 
iff, as  surety,  to  the  amount  of  $1,400. 

'The  Supreme  Court  in  the  case  of  Menge 
v.  Judge,  86  La.  Ann.  713,  said:  'We  hava 
failed  to  discover  a  single  decision  in  which 
a  surety  has  ever  been  held  to  be,  such  as  the 
law  requires,  who  carried  all  his  property  in  his 
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pocket,  a  locus  to  which  the  sheriff's  grasping 
hand  cannot,  without  molestation  and  danger, 
usually  find  its  way.' 

"The  surety  must  have  property,  the  discus- 
sion of  which  is  not  too  painful. 

"The  court  is  of  the  opinion  that  the  three 
Landeches  are  not  good  and  solvent  securities 
as  required  by  law. 

"It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  bond  of  James  S.  Patterson,  as  sher- 
iff and  tax  collector  of  the  parish  of  St  Charles, 
be  and  the  same  is  hereby  declared  insufficient 
to  the  extent  that  the  following  sureties  are 
held  not  to  be  good  and  sufficient  sureties  as 
required  by  law,  vis.: 

''Charles  Elfer,  $2,000. 

"George  Lorie,  $1,000. 

"J.  C.  Triche,  $3,000. 

"Mrs.  J.  B.  Martin,  $800. 

"R.  J.  ViaL  $2,000. 

"Thomas  Landeche.  $1,400. 

"Henry  Landeche,  $1,400,  and 

"Lezdn  Landeche,  $1,400. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  sheriff  furnish  within  the  time  requir- 
ed by  law  bond  with  good  and  solvent  security 
as  required  by  law." 

The  defendant  was  granted  an  appeal  from 
the  final  judgment  returnable  to  the  Supreme 
Court 

[3]  The  transcript  Is  certified  to  be  a  true 
transcript  of  the  record  and  of  the  minutes  of 
court  It  contains  no  notes  of  evidence,  state- 
ment of  fact,  or  bill  of  exceptions. 

The  case  has  been  submitted  without  argu- 
ment or  brief  on  the  part  of  the  defendant 
appellant 

We  cannot  consider  a  case  of  this  kind 
without  an  assignment  of  errors.  See  Code 
of  Practice,  art  897. 

It  is  therefore  ordered  that  the  appeal 
herein  be  dismissed  at  the  cost  of  the  defend- 
ant and  appellant 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part  on  the  merits. 


(184  La.) 

Nos.  19,967  and  20,004. 
YOUNG,  State  Bank  Examiner,  v.  TEUTONIA 
BANK  &  TRUST  CO. 

(Supreme  Court  of  Louisiana.    Jan.  19,  1914. 
On  Application  for  Rehearing,  Feb. 
16,  1914.) 

(Syllabus  by  the  Court.) 

1,  Barks  and  Banking  (J  166*)— Insolven- 
cy—Pbiobities. 

In  April,  1912,  the  Teutonia  Bank  &  Trust 
Company  was  placed  in  the  hands  of  the  State 
Bank  Examiner  for  liquidation  according  to 
law.  The  cash  on  hand  at  the  time  of  the  fail- 
ure amounted  to  $23,278.63.  The  first  provi- 
sional account  of  the  State  Bank  Examiner  was 
opposed  by  a  number  of  creditors,  claiming  to 
be  paid  by  preference  out  of  the  cash  on  hand. 
These  oppositions  were  dismissed,  and  the  cred- 
itors appealed.  Held,  as  to  those  creditors  who 
had  sent  commercial  paper  to  the  Teutonia 
Bank  for  collection  and  remittance,  and  who 
in  turn  had  received  exchange,  which  was  sub- 
sequently dishonored,  that  they  had  no  lien  or 
privilege  on  the  fund,  or  any  interest  therein 
which  could  be  identified;  and  further,  that, 
according  to  banking  usage,  the  Teutonia  Bank 
had  the  right  to  mingle  the  collections  with  its 


own  funds,  in  the  absence  of  special  instructions 
to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |{  574-678,  666;  Dec.  Dig. 
§  166.*] 

2.  Banks  and  Banking  (|  166*)— Liens  (| 
8*)— Insolvency— Pbiobities. 

Held,  as  to  certain  minors  and  an  interdict 
represented  by  the  Teutonia  Bank,  as  tutor  and 
curator  ad  bona,  that  they  had  no  lien  or  priv- 
ilege on  the  cash  fund  in  question  to  secure  the 
balance  due  them  by  the  bank  as  tutor  or  cura- 
tor, and  no  interest  therein  that  could  be  iden- 
tified. In  the  state  of  Louisiana  privileges  are 
statutory,  and  equitable  liens  and  trusts  are  not 
recognized. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  674-678,  586:  Dec  Dig 
| ,166;*  Liens,  Cent  Dig.  §  2;  Dec  Dig.  f 

8.  Principal  and  Agent  (J  64*) — Lies  or 
Principal— Recoveby  or  Money— Pboof  or 
Identity. 

The  principal  has  no  lien  or  privilege  on 
money  in  the  hands  of  an  agent  and,  to  re- 
cover as  owner,  must  prove  the  identity  of  the 
fund. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  SI  113-122  r   Dec  Dig.  | 

4.  Banks  and  Banking  (8  130*)— Paymejit 
or  Check— Liqtjidatob  or  Cobpobatiok. 

Where  the  liquidator  of  a  corporation  de- 
posited money  in  a  bank  to  his  credit  as  such, 
and  subsequently  checked  out  the  funds,  held, 
that  the  bank  is  not  responsible  to  the  corpo- 
ration for  the  money  so  drawn  out  in  the  ab- 
sence of  proof  that  the  bank  had  notice  that 
the  liquidator  was  not  authorized,  by  an  order 
of  court,  to  check  out  the  funds  so  deposited. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §|  319-325,  327;  Dec  Dig. 
I  130.*] 

5.  Banks  and  Banking  ft  77*)— Insolvmct 
—  Judgment  of  Distribution  —  Appeal  — 
Pasties. 

The  State  Bank  Examiner,  as  represent- 
ing the  mass  of  creditors,  has  sufficient  interest 
to  appeal  from  a  judgment  of  distribution  al- 
lowing interest  to  some  of  the  ordinary  credi- 
tors. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  165-176%;  Dec  Dig. 
S  77.*] 

6.  Banks  and  Banking  (f  80*)— Insolvency 
— Distribution — Interest  on  Claims. 

In  a  distribution  among  ordinary  creditors, 
interest  on  their  respective  claims  should  be 
allowed  to  all  or  none. 

[Ed.  Note— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {§  184-196;  Dec  Dig.  I 
80.*] 

Provosty,  J.,  dissenting. 

Appeal  from  Civil  District  Court,  Par- 
ish of  Orleans;  George  EL  Theard,  Judge 

'  The  Teutonia  Bank  &  Trust  Company  was 
placed  in  the  hands  of  Wm.  L.  Young,  State 
Bank  Examiner,  for  liquidation,  and  to  the 
first  provisional  account  filed  by  him  the 
Kansas  Flour  Mills  Company  and  others  filed 
oppositions.  Certain  oppositions  were  dis- 
missed and  others  sustained,  a  decree  was 
rendered  homologating  the  account  as  amend- 
ed, and  the  Kansas  Flour  Mills  Company  and 
others  appeal.  The  State  Bank  Examiner 
also  appealed  from  the  allowance  of  interest 
on  certain  claims.  Amended  and  affirmed. 


•For  other  cases 
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No.  19,967: 

Dart,  Kernan  ft  Dart,  F.  S.  Weis,  Frank 
W.  Hart,  and  Geo.  J.  Untereiner,  all  of  New 
Orleans,  for  appellants.  John  J.  Reilley,  of 
New  Orleans,  for  appellee. 

No.  20,004: 

John  J.  Reilley,  of  New  Orleans,  for  appel- 
lant. Buck,  Walshe  ft  Buck,  John  P.  Sulli- 
van, Arthur  Landry,  and  Edward  M.  Heath, 
all  of  New  Orleans,  for  appellees. 

LAND,  J.  The  Teutonla  Bank  ft  Trust 
Company  of  the  city  of  New  Orleans  In 
April,  1912,  was  placed  In  the  hands  of  the 
State  Bank  Examiner  for  liquidation  accord- 
ing to  law. 

On  July  29th  of  the  same  year,  the  State 
Examiner  filed  his  first  provisional  account, 
In  which  he  proposed  to  pay  ordinary  credi- 
tors a  dividend  of  25  per  cent  The  account 
shows  that,  when  the  State  Examiner  took 
charge,  there  was  cash  In  the  vault  of  the 
bank  to  the  amount  of  $23,278.63. 

A  number  of  oppositions  to  the  homologa- 
tion of  the  account  were  filed  by  creditors 
claiming  to  be  paid,  by  preference  out  of  said 
fund  of  $23,278.63,  and  there  were  opposi- 
tions on  other  grounds. 

The  judge  a  quo,  for  reasons  assigned,  in 
a  well-considered  opinion,  dismissed  the  op- 
positions of  the  Kansas  Mills  Company,  the 
Merchants'  Bank  of  Winona,  Edward  Earle 
Curtes,  the  Southern  Commercial  ft  Savings 
Bank,  Jaslin  Schmidt  Company,  the  minors 
Sophie  Butterworth,  Mary  Slevers  et  al.,  the 
minor  Harvey;  the  interdict,  Laura  Pflster, 
Mrs.  Clara  Dalge,  the  liquidators  of  the  Pel- 
ican Iron  Works,  Thomas  J.  McEvoy,  Val 
Leonard,  the  succession  of  Jean  Boubede,  and 
Mrs.  J.  G.  Dalgre,  testamentary  executrix. 

The  judge  a  quo  amended  the  account 
by  sustaining  14  other  oppositions,  and  ren- 
dered a  decree  homologating  the  account  as 
amended. 

The  Kansas  Flour  Mills  Company,  the 
Merchants'  Bank  of  Winona,  the  Pelican 
Iron  Works,  the  German-American  Savings 
Bank,  as  curator  of  the  interdict,  Laura  Pfls- 
ter, the  undertutor  of  the  minors  Rebecca 
and  Laura  Harvey,  Otto  Wells,  Mary  E. 
John,  and  Elizabeth  Slevers,  and  City  Bank 
&  Trust  Company,  as  tutor  of  the  minor  Ed- 
ward John  Slevers,  have  appealed. 

Later  the  State  Bank  Examiner  appealed 
from  the  judgment  only  In  so  far  as  the  de- 
cree allowed  Interest  on  the  claims  of  cer- 
tain opponents. 

We  shall  take  up  the  oppositions  in  the  or- 
der in  which  they  were  considered  and  dis- 
posed of  by  the  learned  judge  a  quo. 

Opposition  of  Kansas  Flour  Mills  Company. 

[1]  On  March  25, 1912,  this  company  drew 
a  sight  draft  for  1861.64,  to  the  order  of  the 
Citizens'  National  Bank  of  Anthony,  Kan., 
on  the  Leldenheimer  Banking  Company  of 
the  dty  of  New  Orleans;  and  said  bank  for- 
warded said  draft  to  the  Teutonla  Bank  ft 


Trust  Company,  with  specific  instructions  to 
collect  and  remit  the  proceeds  to  the  sending 
bank.  The  Teutonla  Bank  ft  Trust  Com- 
pany collected  said  draft  on  April  8,  1912, 
and  on  April  10,  1912,  remitted  the  proceeds, 
less  charges,  to  the  Citizens'  National  Bank, 
by  a  draft  on  the  National  Park  Bank  of 
New  York  City  for  $860.75.  Upon  presenta- 
tion to  said  bank,  the  draft  was  dishonored 
and  duly  protested;  the  ground  of  dishonor 
being  that  the  Teutonla  Bank  ft  Trust  Com- 
pany had  been  placed  in  the  hands  of  the 
State  Bank  Examiner.  When  that  official 
took  charge  of  the  Teutonla  Bank  ft  Trust 
Company,  there  was  cash  In  the  vaults  to  the 
amount  of  $23,278.63.  Checks,  notes,  and 
drafts  of  parties  having  no  accounts  with 
said  bank,  which  had  been  forwarded  to  it 
for  collection  and  remittance,  and  had  been 
collected,  amounted  to  $7,493.43.  Neither  the 
Kansas  Flour  Mills  Company  nor  the  Citi- 
zens' National  Bank  had  an  account  as  de- 
positors with  the  Teutonla  Bank  ft  Trust 
Company.  The  proceeds  of  the  drafts  col- 
lected were  not  kept  separate  and  apart,  but 
were  mixed  with  the  general  funds  of  the 
bank.  Prior  collections  made  by  the  Teuto- 
nla Bank  ft  Trust  Company  for  account  of 
the  Citizens'  National  Bank  had  been  al- 
ways remitted  to  the  latter  by  draft  on  the 
National  Park  Bank  of  New  York.  The  Teu- 
tonla Bank  ft  Trust  Company  was  insolvent 
at  the  time  it  received  said  draft  for  collec- 
tion, and  when  it  was  placed  in  charge  of 
the  State  Bank  Examiner.  A  memorandum 
of  checks,  notes,  and  drafts  sent  to  the  Teu- 
tonla Bank  ft  Trust  Company  for  collection 
was  made  on  its  out  of  town'  collection  book. 

[3]  The  learned  judge  below  overruled  the 
opposition,  for  the  reasons  that  the  relation 
between  the  two  banks  was  that  of  principal 
and  agent;  that,  under  the  provisions  of  the 
Civil  Code,  the  property  of  the  debtor  is  the 
common  pledge  of  his  creditors,  "and  the 
proceeds  of  Its  sale  must  be  distributed 
among  them  ratably,  unless  there  exist 
among  the  creditors  some  lawful  causes  of 
preference"  (article  3183);  that  "lawful  caus- 
es of  preference  are  privileges  and  mortgag- 
es" (article  3184);  that  nowhere  in  the  Civil 
Code  or  In  the  statutes  can  there  be  found 
the  express  grant  of  a  privilege  to  secure  a 
debt  arising  out  of  a  mandate. 

In  Longbottom'8  Executors  v.  Babcock,  9 
La.  50,  the  court  said: 

"The  evidence  in  the  record  shows  that  the 
deceased  was  the  attorney  in  fact  of  Cotton 
Henry,  during  his  absence  from  the  state,  and 
that  before  nis  departure  he  had  gften  his 
agent  a  check  on  one  of  the  banks  for  $1,300, 
to  be  disbursed  on  his  account,  and  that  the 
sum  of  $1,100  was  found  in  the  store  of  the 
deceased  at  the  time  of  his  death.  But  there 
is  no  evidence  to  show  that  this  sum  is  the 
same  money  received  by  the  testator.  Article 
3189,  relied  on  by  the  opponent,  requires,  in 
order  that  the  depositor  may  exercise  bis  right 
of  privilege,  proof  of  the  identity  of  the  thing 
deposited.  It  is  of  the  essence  of  the  deposit 
that  the  depository  should  be  bound  to  keep  the 
thing  deposited  and  restore  it  in  kind  to  the 
depositor.   In  this  case  the  mc 

Digitized  by ' 


808 


64  SOUTHER^  REPORTER 


have  gone  into  the  hands  of  Longbottom  as  the 
agent  of  Cotton  Henry.  He  was  bound  to  ac- 
count for  it,  bnt  not  to  .restore  it  in  kind.  He 
did  disburse  a  part  of  it  for  the  use  of  his  prin- 
cipal. 

We  therefore  think  the  court  acted  correct- 
ly in  rejecting  the  opponents'  claim  as  a  privi- 
leged one." 

The  court  which  rendered  the  opinion  in 
the  cited  case  was  composed  of  Martin,  Mat- 
thews, and  Bollard,  all  standing  in  the  front 
rank  of  our  most  distinguished  jurists. 

In  Whatley  v.  Austin,  1  Rob.  22,  the  court 
said: 

'•For  mismanagement  or  failure  to  pay  over 
money  received,  no  privilege  is  given  upon  the 
property  of  an  agent,  and  the  privilege  given 
to  the  depositor  is  only  upon  the  price  of  the 
thing  deposited,  if  it  has  been  sold.  Civ.  Code, 
art  2938.  It  may  be,  if  plaintiff  can  prove 
that  the  funds  on  hand  at  the  time  of  the  death 
of  Bryan,  or  those  in  the  hands  of  Ledoux  & 
Co.,  at  that  period,  were  the  proceeds  of  her 
cotton,  which  Bryan  had  shipped,  that  she  might 
claim  the  amount  as  being  her  property,  and 
not  forming  a  part  of  her  succession." 

In  Succession  of  Stone,  31  La.  Ann.  814, 
the  court  said: 

"Mrs.  Harvey  is  recognised  as  a  creditor  for 
$1,025.20.  *  *  *  The  deceased,  Stone,  acted 
as  her  agent,  and  received  this  sum  of  money 
for  her— collected  her  rents  and  accounts.  The 
administrator  admitted  it  as  a  privilege.  Up- 
on what?  It  appears  the  privilege  is  supposed 
to  rest  upon  any  money  in  Stone's  possession. 
There  was  none  found  there,  so  far  as  this  rec- 
ord informs  us.  It  is  not  alleged  that  he  kept 
her  money  separate  and  apart,  labeled  and  ca- 
pable of  identification. 

"It  is  clear  that  his  succession  is  liable  for 
the  sum  oollected  for  herj  and  it  is  equally  clear 
that  she  has  not  a  privilege  upon  any  special 
funds  for  its  payment.  There  is  no  evidence  of 
the  existence  of  any  special  fund.  Longbot- 
tom v.  Babcock,  9  La.  44;  Whatley  v.  Austin, 
1  Rob.  21." 

In  State  ex  rel.  Girardey  v.  Southern 
Bank,  33  La.  Ann.  957,  the  Bank  of  Com- 
merce sent  three  checks  for  collection  to  the 
Southern  Bank,  and  the  checks  were  collect- 
ed and  the  proceeds  passed  to  the  credit  of 
the  Bank  of  Commerce  in  its  general  account, 
as  it  had  given  no  special  instructions  as  to 
the  disposition  of  the  money,  but,  on  the  con- 
trary, drew  against  the  proceeds  of  the 
checks.  The  court  held  that  the  Bank  of 
Commerce  was  an  ordinary  depositor. 

In  the  statement  of  the  contention  of  the 
Bank  of  Commerce,  appear  the  following 
paragraphs: 

"The  relation  between  the  two  banks  was 
that  of  principal  and  agent,  and  not  that  of 
depositor  and  depository. 

"When  the  agent  mixes  the  funds  of  his 
principal  with  his  own,  so  that  they  cannot  be 
distinguished,  the  whole  becomes  trust  prop- 
erty, and  the  demand  of  the  principal  upon  the 
fund  must  be  first  satisfied. 

'The  defendant,  Southern  Bank,  on  the  other 
hand  contends,"  etc. 

The  court  found  on  the  facts  that  there 
was— 

"nothing  to  take  this  transaction  out  of  the 
rules  governing  the  liabilities  and  responsibili- 
ties as  to  ordinary  depositors  in  banks,  •  *  * 
and  subjects  it  to  the  operation  of  those  in  re- 
gard to  principal  and  agent,  or  gives  to  the 


Southern  Bank  the  character  of  cestui  que 
trust" 

The  reference  of  the  court  to  trust  rela- 
tions between  principal  and  agent  was  mere 
obiter. 

In  the  case  of  the  Louisiana  Savings  Bank 
&  Safe  Deposit  Co.,  40  La.  Ann.  514,  4  South. 
30,  a  fund  belonging  to  an  estate  was  deposit- 
ed by  order  of  court  in  the  Louisiana  Sav- 
ings Bank,  and  later  the  court  ordered  the 
withdrawal  of  the  fund  and  the  investment 
thereof  by  the  tutrix  in  United  States  bonds. 
The  president  of  the  bank  informed  the  tu- 
trix that  no  United  States  bonds  could  then 
be  purchased  in  New  Orleans,  but  he  would 
take  the  money  and  send  it  to  Washington 
City,  and  there  purchase  the  bonds  for  the 
heirs. 

'To  this  the  tutrix  agreed,  and  surrendered 
her  bank  book,  and  received  two  certificates  of 
deposit,  one  for  the  shares  of  the  two  youngest 
heirs,  and  the  other  for  the  oldest  who  had 
then  been  emancipated,  accompanied  by  the 
assurance  of  the  president  of  the  bank  that 
these  certificates  would  be  exchanged  for  the 
bonds  as  soon  as  they  arrived,  which,  it  was 
stated,  would  be  about  the  7th  of  July.  The 
bonds  never  came;  the  investment  was  never 
made,  in  fact,  and  the  bank  failed— closing  its 
doors  on  the  30th  of  June. 

The  certificates  aggregated  $9,866.15;  and, 
when  the  bank  failed,  it  had  on  hand  $32.- 
639.42  in  cash.  The  minor  heirs  claimed 
that  their  deposit  was  a  special  deposit, 
entitling  them  to  be  paid  by  preference  over 
all  other  creditors. .  The  court  held  that  the 
claim  of  the  heirs  was  a  mere  ordinary  debt 
In  discussing  the  question  of  deposit,  the 
court  said: 

"It  will  be  seen  that  the  essential  condition 
of  a  deposit — a  real  or  special  deposit — is  that 
the  thing  deposited  can  be  identified.  *  *  • 
That  the  fund  deposited  more  than  a  year  be- 
fore could  be  identified  and  taken  from  the 
moneys  found  in  the  bank  would  certainly  seem 
impossible,  and  even  that  any  of  this  original 
fund  remained  and  made  part  of  this  balance 
found  is  highly  improbable. 
"Yet  this  identification  is  essential.'* 

The  court  quoted  at  length  from  the  Long- 
bottom  Case,  9  La.  50,  and  the  opinion  con- 
cludes as  follows: 

"The  counsel  for  opponents  claim  that  the 
identification  of  the  fund  was  sufficient,  be- 
cause the  bank,  when  it  failed,  had  in  its  pos- 
session cash  exceeding  in  amount  the  deposit 
We  have  before  adverted  to  the  extreme  im- 
probability that  any  part  of  this  money  was 
part  or  parcel  of  the  fond  originally  deposited. 
But  the  authority  of  the  case  in  9  La.,  above 
cited,  is,  as  we  nave  seen,  directly  opposed  to 
such  contention. 

"It  is  true  that  authorities  from  other  states 
were  cited  by  the  counsel  of  the  opponents  that 
undoubtedly  supported  their  argument,  and  es- 
pecially on  this  particular  point  but  they  be- 
long to  a  different  system,  and  were  the  enun- 
ciations of  equity  courts  relating  to  trusts,  ex- 
press or  implied,  and  to  trust  funds. 

"While  they  are  authorities  entitled  to  re- 
spect, we  cannot  yield  to  them,  in  the  face  of 
the  positive  declarations  of  our  written  law, 
and  the  settled  jurisprudence. 

"The  claim  was  properly  construed  to  be  an 
ordinary  debt  of  the  bank,  and  the  privilege 
rejected." 
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The  Longbottom  Case  In  8 tare  decisis,  and 
as  between  principal  and  agent,  established 
the  following  rales: 

(1)  That  the  principal  has  no  lien  or  priv- 
ilege on  the  property  of  the  agent 

(2)  That  the  agent  is  bound  to  account  for 
the  money  of  his  principal,  but  not  to  re- 
store it  in  kind. 

(3)  That  the  principal  cannot  recover  mon- 
ey in  the  hands  of  his  agent,  in  the  absence 
of  proof  that  the  sum  is  the  same  money 
received  from  the  principal. 

(4)  That,  in  a  case  of  a  special  deposit, 
the  exercise  of  the  privilege  of  the  depositor 
depends  on  proof  of  the  Identity  of  the 
thing  deposited. 

It  follows  from  the  cases  cited  supra  that 
the  opponent  has  no  privilege  or  lien  on  the 
cash  in  the  hands  of  the  savings  bank  at 
the  time  of  its  failure,  and  that  he  cannot,  as 
owner,  recover  any  portion  thereof,  in  the 
absence  of  proof  of  the  identity  of  the  fund. 
It  Is  self-evident  that  no  such  proof  can  be 
made  in  a  case  of  this  kind.  The  cash  on 
hand  when  the  savings  bank  failed  represent- 
ed the  residuum  of  receipts,  deposits,  and 
collections  made  by  the  bank  for  an  in- 
definite period.  It  is  well  known  that  most 
of  the  receipts  and  collections  of  any  bank 
in  the  city  of  New  Orleans  are  in  the  form  of 
checks  on  other  local  banks,  that  such  checks 
pass  through  the  clearing  house,  and  that  no 
money  is  paid  except  to  settle  differences. 
Under  such  a  system  it  is  impossible  to  prove 
that  cash  in  any  bank  represents  the  pro- 
ceeds of  particular  checks. 

The  custom  of  banks  is  to  mingle  collection 
money  with  their  general  funds,  and  to  treat 
it  as  their  own,  and  to  send  their  own  checks 
in  remittance. 

The  great  weight  of  authority  in  other 
Jurisdictions  is  to  the  effect  that  banks  and 
other  senders  of  .paper  for  collection  and 
remittance  are  presumed  to  know  of  this  cus- 
tom and  to  intend  to  abide  by  it,  unless  col- 
lections are  sent  with  special  instructions 
to  the  contrary;  and  that  the  operation  of 
this  custom  is  to  transfer  the  ownership  of 
the  money  to  the  bank,  the  customer  becom- 
ing, the  moment  the  money  is  thus  mingled, 
a  mere  creditor  of  the  bank  for  the  amount 
See  2  A.  &  E.  E.  of  L.  819,  820,  821 ;  Morse 
on  Banks.  590;  Zane  on  Banks  and  Banking, 
1 178,  p.  301 ;  Tiffany  on  Banks  and  Banking, 
207.  There  are  common-law  decisions  to  the 
contrary,  but  the  authorities  cited  supra  are 
more  In  accord  with  our  own  jurisprudence 
based  on  the  provisions  of  the  Civil  Code. 

These  considerations  dispose  of  the  op- 
position in  question,  and  others  of  a  similar 
character. 

Opposition    of    German- American  Savings 
.   Bank  &  Trust  Company,  Dative  Tutor 
of  the  Minor  Paul  Y.  Mouchon. 

[2]  The  Teutonia  Bank  &  Trust  Company 
was,  under  Act  No.  45  of  1902,  appointed  tu- 
tor of  said  minor,  and,  as  such,  was  vested 


with  the  care,  eustody,  and  administration 
of  his  property. 

The  said  Bank  &  Trust  Company  received 
for  account  of  said  minor  the  sum  of 
696.64,  on  which  it  agreed  with  the  under- 
tutor  to  pay  interest  at  5  per  cent,  per  an- 
num in  Quarterly  Installments.  The  bank 
thereupon  opened  an  account  with  said  mi- 
nor, and  mingled  the  minor's  money  with  the 
general  funds.  The  interest  was  paid  up  to 
January,  1912. 

Our  learned  brother  below,  in  his  reasons 
for  judgment  said: 

"The  opponent  however,  claims  that  the  mi- 
nor's funds  should,  under  the  law,  have  been 
kept  separate  and  apart  from  the  bank's  funds, 
and  as  a  separate  deposit,  and  as  a  trust  fund, 
and  that  the  minor  is  entitled  to  payment  by 
preference. 

"It  is  repeated  here  that  neither  our  law  nor 
our  jurisprudence  recognizee  trusts,  express  or 
implied,  or  equitable  hens  to  secure  the  same 
and  to  protect  a  principal  against  the  misap- 
propriation or  unlawful  conversion  of  his  funds 
by  his  agent. 

"Moreover,  the  lawmaker,  in  Act  No.  45  of 
1902,  §  2,  has  prescribed  the  security  for  funds 
received  by  banks  organized  under  said  act,  as 
tutors,  curators,  administrators,  testamentary 
executors,  etc.,  and  the  court  cannot  add  to  the 
security  without  trenching  upon  the  legislative 
domain." 

Under  section  1  of  said  act  a  bank  appoint- 
ed tutor  ad  bona  Is  bound  to  account,  and  is 
entitled  to  the  same  compensation,  as  a  nat- 
ural person  acting  in  a  similar  capacity. 
Section  2  provides  that  when  a  court  ap- 
points a  savings  bank  or  trust  company  as 
tutor: 

"The  capital  stock  as  paid  in  shall  be  taken 
and  considered  as  security  required  by  law  for 
the  faithful  performance  of  its  duties  as  such 
fiduciary;  provided  the  court  shall  have  the 
right  to  require  other  security,  if  it  shall  deem 
proper." 

Section  8  provides  that  all  funds  held  by 
the  bank  as  agent  or  trustee  may  be  Invest- 
ed In  certain  kinds  of  bonds  paying  a  divi- 
dend of  not  less  than  4  per  cent  interest  and 
concludes  as  follows: 

"None  of  the  funds  *  *  •  held  by  such  a 
bank  as  agent  or  trustee  shall  be  counted  among 
the  assets  or  liabilities  of  such  bank  in  making 
the  statements  required  by  law  to  be  published 
of  the  affairs  of  such  bank." 

"Sec.  10.  Nothing  in  this  act,  or  in  any  other 
of  the  acts  of  the  state  on  the  same  subject 
matter,  shall  be  construed  as  authorizing  the 
constitution  of  any  agency  or  trust  *  *  * 
which  is  contrary  to  the  public  policy  of  this 
state  of  Louisiana,  or  which  seeks  to  place  the 
property  of  persons  or  estates  in  this  state  out 
of  commerce,  in  contravention  of  the  laws  of 
inheritance  of  this  state,  or  of  the  prohibitions 
therein  contained  against  fidei  commissa  and 
substitutions." 

The  said  act  assumes  that  the  bank  will 
keep  accounts  with  minors,  interdicts,  etc., 
but  provides  that  the  same  shall  not  be  count- 
ed among  the  assets  or  liabilities  of  the  bank 
In  making  the  statements  required  by  law. 

The  act  does  not  provide  for  a  special 
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deposit  of  the  funds  of  the  minor,  interdict, 
etc.,  or  the  keeping  of  such  funds  separate 
and  apart  from  the  general  fond  of  the  bank. 

Where  Act  No.  45  of  1902  does  not  other- 
wise provide,  the  duties,  rights,  and  obliga- 
tions of  a  bank  appointed  tutor  ad  bona  for 
a  minor  or  interdict  are  the  same  as  those 
prescribed  by  law  in  cases  of  ordinary  tutor- 
ship. 

The  tutor  is  bound  to  invest  the  funds  of 
the  minor  and  his  surplus  and  revenues, 
whenever  they  amount  to  $500.  In  default 
thereof,  the  tutor  is  bound  to  pay  on  such 
excess  the  rate  of  interest  allowed  by  law. 
Civil  Code,  art  347.  Fu seller  v.  Babineau, 
14  La.  Ann.  769;  Vance,  32  La.  Ann.  186. 

Under  the  Civil  Code,  the  minor  has  no 
privilege  or  lien  on  the  movables  or  money 
of  the  tutor ;  but  his  faithful  administration 
is  secured  by  bond,  or  a  general  or  special 
mortgage  on  his  immovables. 

There  Is  in  this  state  no  such  thing  as  an 
equitable  lien  on  money,  movables,  or  other 
property.  With  us  a  lien  or  privilege  is 
strict!  juris,  and  must  be  expressly  created 
by  law. 

The  contention  of  the  opponent  is  that  the 
money  of  the  minor  was  wrongfully  mingled 
with  the  funds  of  the  bank,  and  the  minor, 
therefore,  continued  to  be  owner;  and  that 
tbe  only  legal  effect  of  the  mingling  of  the 
funds  of  the  minor  with  the  moneys  of  the 
bank  was  to  substitute  for  the  trust  fund 
received  and  mingled  a  like  amount  to  be 
taken  out  of  the  common  fund. 

Whatever  support  these  propositions  may 
find  in  cases  decided  in  other  jurisdictions, 
they  are  contrary  to  our  well-settled  juris- 
prudence, based  on  the  provisions  of  the  Civil 
Code,  as  hereinbefore  set  forth. 

In  the  case  of  deposits  made  a  year  or 
more  before  the  failure  of  the  bank,  it  is 
impossible  to  identify  them  with  the  compar- 
atively small  amount  of  cash  on  hand  at  that 
time. 

This  opposition  was  properly  dismissed  by 
the  judge  a  quo.  The  other  oppositions,  in- 
volving the  same  question  of  law,  were  also 
properly  dismissed.  ' 

The  opposition  of  Otto  Wells  may  be  dis- 
posed of  by  the  statement  that  he  was  a 
purchaser  of  exchange  from  the  Teutonia 
Bank  &  Trust  Company  while  it  was  a  going 
concern,  and  that  the  transaction  was  a  sale, 
and  the  subsequent  nonpayment  of  the  bill 
of  exchange  made  him  an  ordinary  creditor 
of  the  amount  thereof. 

[4]  The  opposition  of  the  liquidator  of  the 
Pelican  Iron  Works  Is  without  merit  A 
former  liquidator  of  the  same  concern  de- 
posited funds  in  the  bank  to  his  credit  as 
such,  and  subsequently  drew  them  out  The 
funds  so  drawn  were  not  accounted  for  by 
the  liquidator. 

The  fact  that  the  funds  were  drawn  out 
without  an  order  of  court  is  not  shown  to 
have  been  known  to  the  bank,  and  therefore 


the  bank  is  not  responsible  for  the  subsequent 
loss.  See  State  v.  Calcasieu  National  Bank 
(on  rehearing)  132  La.  887,  61  South.  857. 

[S]  The  appeal  of  the  State  Bank  Exam- 
iner is  restricted  to  the  allowance  of  Inter- 
est on  the  claims  of  certain  creditors. 

Of  this  allowance  of  Interest  none  of  tbe 
creditors,  who  were  not  allowed  interest  com- 
plain in  this  court,  and  it  is  urged  that 
the  State  Bank  Examiner  has  no  interest  or 
standing  to  prosecute  his  appeal. 

In  the  case  of  Ferguson  &  Hall  et  al.  v. 
Their  Creditors,  19  La.  278,  the  court  held 
that  the  syndic  of  an  insolvent  estate  could 
not  appeal  from  a  judgment  reducing  or  re- 
jecting the  claims  of  a  particular  creditor, 
or  denying  to  a  creditor  a  privilege  on  the 
assets,  because,*  said  Martin,  J.: 

"To  the  mass  of  the  creditors  whose  inter- 
ests the  syndic  represents,  it  was  beneficial." 

In  the  same  case  the  syndic  was  allowed 
an  appeal  from  a  judgment  taking  a  claim 
from  the  list  of  ordinary  creditors,  and  rec- 
ognizing it  as  privileged,  because  such.  Judg- 
ment diminished  the  assets  to  be  divided 
among  the  mass  of  creditors  represented  by 
the  syndic.  This  decision  was  followed  in 
Pandelly  v.  His  Creditors,  1  La.  Ann.  21.  In 
Kohn  v.  Wagner,  1  Rob.  275,  there  was  noth- 
ing coming  to  the  ordinary  creditors,  and  the 
court  held  that  in  such  a  case  the  syndic 
could  not  appeal  from  a  judgment  settling 
the  rank  of  mortgage  creditors.  In  Beer  & 
Co.  v.  Their  Creditors,  12  La.  Ann.  774,  the 
court  said: 

"The  creditors  whose  claims  have  been  dis- 
allowed by  tbe  judgment  are  alone  aggrieved 
by  it  ana  not  the  estate  represented  by  the 
syndic.  In  conflicts  between  creditors,  in  which 
the  syndic  is  without  interest  he  cannot  be  per- 
mitted to  interfere.  Ferguson  et  aL  v.  Their 
Creditors,  19  La.  278;  Kohn,  Syndic,  v.  War- 
ner, 1  Rob.  275;  Pandelly  v.  His  Creditors,  1 
La.  Ann.  22." 

The  three  last  cases  are  cited  by  opponents. 

As  the  allowance  of  interest  to  some  of 
the  creditors  by  the  Judgment  below  increases 
the  dividend  coming  to  each  of  them.  and. 
as  a  result  diminishes  pro  tanto  the  divi- 
dend accruing  to  the  mass  of  creditors,  rep- 
resented by  the  State  Bank  Examiner,  we 
think  that  he  has  a  sufficient  Interest  to  ap- 
peal from  the  Judgment 

[8]  Inasmuch  as  Interest  has  not  been  al- 
lowed to  other  ordinary  creditors  In  the 
provisional  distribution,  the  opponents  can 
be  allowed  none.  The  matter  of  interest  on 
claims  of  creditors  can  be  determined  and 
settled  In  the  next  distribution. 

It  is  therefore  ordered  that  the  judgment 
below  be  amended  by  striking  out  all  allow- 
ances for  interest  on  the  claims  of  ordinary 
creditors,  without  prejudice  to  their  right 
to  hereafter  claim  interest  and  it  Is  farther 
ordered  that  as  thus  amended,  the  judgment 
below  be  affirmed. 
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It  is  further  ordered  that  the  costs  of  ap- 
peal In  case  No.  .19,967  be  paid  by  the  appel- 
lants, and  In  case  No.  20,004  by  the  appellee. 

PROVOST Y,  J.,  dissents  in  part,  and  hands 
down  reasons. 

On  Application  for  Rehearing. 

PER  CURIAM.  In  the  foregoing  reasons 
for  judgment,  we  followed  the  order  adopt- 
ed by  the  learned  district  judge  in  consider- 
ing and  disposing  of  the  oppositions  sub- 
mitted to  him ;  and  we  adopt  his  reasons  in 
disposing  of  the  opposition  of  tbe  minor 
Mouchon,  although  the  tutor  of  said  minor 
has  not  appealed.  Those  reasons  were  ap- 
plied by  the  trial  judge  to  the  oppositions  of 
others  similarly  placed;  and  we  make  the 
same  application  in  our  opinion. 

Rehearing  refused. 

PROVOSTY,  J.  (dissenting).  The  State 
Bank  Examiner  closed  and  took  charge  of 
the  Teutonia  Bank  ft  Trust  Company,  and 
has  submitted  to  the  court  a  provisional  ac- 
count, making  a  partial  distribution  of  the 
assets  of  the  bank  among  its  creditors,  and 
incidentally  fixing  the  order  in  which  the 
creditors  are  entitled  to  be  paid.  The  bank 
is  largely  insolvent,  and  some  of  the  cred- 
itors who  are  put  down  in  the  account  as 
ordinary  creditors,  entitled  to  no  preference, 
filed  oppositions  to  the  account,  and  have 
taken  the  present  appeal  from  the  Judgment 
on  these  oppositions.  Consolidated  with  this 
appeal  is  a  separate  appeal  taken  from  the 
same  judgment  by  the  Bank  Examiner,  who 
complains  that  some  of  the  opponents  are 
allowed  interest  to  which  they  are  not  en- 
titled. 

The  oppositions  of  the  Kansas  City  Flour 
Mills  and  the  Merchants'  Bank  of  Winona 
may  be  considered  together.  The  defunct 
bank,  on  the  eve  of  its  failure,  and  while 
insolvent,  received  a  draft  from  the  first 
named  of  these  opponents  and  two  promis- 
sory notes  from  the  other  for  collection  and 
remittance,  and  mixed  the  proceeds  of  the 
collections  with  its  own  funds,  and  remitted 
New  York  exchange  for  the  proceeds  of  the 
draft,  less  the  charge  for  collection,  and  re- 
mitted similar  exchange  for  the  proceeds  of 
one  of  the  notes,  and  then  failed,  before  this 
exchange  could  be  presented  for  payment  No 
remittance  was  made  for  the  proceeds  of  the 
other  note,  but  a  cashier's  check  to  cover 
them  and  those  of  other  collections  was 
drawn,  and  put  in  the  portfolio  of  the  bank. 

The  date  of  the  closing  of  the  bank  was 
April  13,  1912.  The  draft  was  collected  on 
April  8th,  and  the  New  York  exchange  for 
the  proceeds  was  mailed  on  April  10th.  That 
one  of  the  notes  for  the  proceeds  of  which 
exchange  was  remitted  was  collected  on  April 
4th,  and  the  remittance  was  made  on  April 
10th.  The  cashier's  check  covering  the  pro- 
ceeds of  the  other  note  and  of  other  collec- 


tions was  drawn  on  the  day  itself  of  the 
failure— April  13th. 

Neither  of  the  opponents  kept  an  account 
with  the  defunct  bank;  the  collections  were 
Isolated  transactions;  and  the  only  entry 
made  of  them  upon  the  books  of  the  bank 
was  a  memorandum  upon  the  "out  of  town 
collections"  book. 

The  draft  was  sent  with  specific  instruc- 
tions to  collect  and  remit  the  proceeds,  and 
the  same  is  true  of  the  notes.  For  the  Kan- 
sas City  Flour  Mills  the  bank  had  previously 
made  collections,  and  remitted  the  proceeds 
by  New  York  exchange;  but  the  dates  of 
these  transactions  are  not  shown. 

At  all  times  the  bank  had  on  hand  more 
than  sufficient  cash  assets  to  satisfy  all  pref- 
erential claims.  This  fact,  which  affects  all 
the  oppositions,  is  here  mentioned  once  for 
all.  Another  fact  that  has  the  same  general 
application,  and  may  therefore  be  here  men- 
tioned once  for  all,  is  that  the  right  which 
the  several  opponents  claiming  to  have  a 
preference  are  asserting  and  seeking  to  en- 
force is  not  a  lien  or  privilege  on,  but  in 
reality  a  co-ownership  of,  the  cash  assets 
on  hand  at  the  time  of  the  failure. 

The  custom  of  banks  Is  to  mingle  collec- 
tion money  with  their  own,  and  treat  it  as 
their  own,  and  send  their  own  check  on  the 
home  bank  of  the  customer  or  on  some  New 
York  bank,  in  remittance;  and  the  decided 
weight  of  authority  is  that  the  customer  of 
the  bank  is  presumed  to  know  of  this  custom 
and  to  intend  to  abide  by  it,  unless  he  ac- 
companies his  collection  by  express  instruc- 
tions to  the  contrary,  and  that  the  operation 
of  this  custom  is  to  transfer  the  ownership 
of  the  money  to  the  bank ;  the  customer  be- 
coming, the  moment  the  money  is  thus  min- 
gled, a  mere  creditor  of  the  bank  for  the 
amount  8  A.  ft  E.  E.  of  L.  819-821 ;  Morse 
on  Banks,  590;  Zane  on  Banks  and  Bank- 
ing, $  178,  p.  301;  Tiffany  on  Banks  and 
Banking,  207. 

A  mere  Instruction  to  collect  and  remit, 
such  as  was  given  in  the  case  at  bar,  Is  held 
not  to  be  sufficiently  express  to  countervail 
said  custom.  Tiffany  on  Banks  and  Banking, 
§§  52-54. 

Whether  this  custom  would  hold  good  in 
a  case  where,  at  the  time  of  mingling  the 
money,  the  officers  of  the  bank  were  aware 
of  the  insolvency  of  the  bank,  quaere?  See 
10  U  R.  A.  (N.  S.)  930,  note.  Proof  of  such 
knowledge  on  the  part  of  the  officers  of  the 
bank  is  not  made  in  the  case  at  bar,  but  only 
that  the  bank  was  insolvent. 

What  this  court  said  in  the  case  of  State 
ex  rel.  Girardey  v.  Southern  Bank,  33  La. 
Ann.  957,  in  regard  to  this  custom  not  apply- 
ing to  a  case  where  the  collection  has  not 
been  sent  for  deposit  but  for  remittance, 
was  a  mere  obiter  dictum,  and  la  therefore 
not  authority. 

Wherever  the  customer's  consent  that  his 
funds  be  mingled  with  those  of  the  bank  and 
be  treated  as  belonging  to  the  bank  cannot 
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be  Inferred  from  the  circumstances  of  the 
case,  as  where  express  instructions  have  been 
given  to  the  contrary,  or  the  fund  is  other- 
wise a  trust  fund,  his  ownership  is  not  di- 
vested ;  an  agent  cannot  make  himself  owner 
of  the  funds  of  his  principal,  without  the 
principal's  consent  The  text-writers  are 
agreed  upon  this.  Tiffany  on  Banks  and 
Banking,  p.  354;  Zane  on  Banks  and  Bank- 
ing, p.  602  et  seq.;  Bolles,  Modern  Law 
of  Banking,  vol.  2,  p.  558  et  seq.;  Selover, 
Bank  Collections,  p.  235.  Summing  the  result 
of  the  decisions,  Zane,  on  Banks  and  Bank- 
ing, at  page  601,  says  that,  whatever  the 
transaction  may  be,  the  true  test  is  whether 
the  money  is  mingled  rightfully  with  the 
funds  of  the  bank.  If  it  is,  the  customer  be- 
comes a  mere  creditor ;  if  it  is  not,  he  con- 
tinues to  be  owner.  These  considerations  are 
decisive  of  the  oppositions  of  the  minors 
Sievers,  Moucbon,  and  Harvey  and  of  the 
interdict,  Pflster,  for  the  double  reason  that 
these  wards  of  the  bank  were  incapable  of 
consenting  to  their  funds  being  mingled  with 
those  of  the  bank,  and  that  the  funds  were 
trust  funds.  These  oppositions  may  be  con- 
sidered together,  as  they  are  identical  in  their 
legal  aspect,  differing  only  in  names,  dates, 
and  amounts. 

Under  Act  No.  45,  p.  59,  of  1902,  the  bank 
was  appointed  tutor  of  these  minors  and 
curator  of  this  interdict,  and  it  qualified  as 
such,  and  received  their  funds,*  and  it  failed, 
without  having  returned  the  amounts  thus 
received. 

The  opponents,  or  their  legal  representa- 
tives for  them,  claim  that  they  are  not  merely 
creditors  of  the  defunct  bank,  but  that  they 
are  part  owners  of  the  moneys  in  the  posses- 
sion of  the  bank  at  its  failure. 

The  bank  was  a  tutor,  and  a  tutor — 

"cannot,  either  personally  or  by  means  of  third 
persons,  purchase,  lease,  or  hire  the  property 
of  the  minor,  or  accept  the  assignment  of  any 
right  or  claim  against  his  ward. 

And  the  curator  of  an  interdict  stands  in 
precisely  the  same  predicament.  Civil  Code, 
arts.  337,  415.  The  said  Act  No.  45  of  1902, 
authorizing  banks  to  be  appointed  tutor  and 
curator,  expressly  provides,  in  its  section  8, 
that  the  tutor  or  curator  bank  shall  not  be- 
come owner  of  the  funds  of  its  ward,  and  a 
debtor  for  the  amount   It  says: 

"None  of  the  funds  held  by  such  banks  as 
agent  or  trustee  shall  be  counted  among  the 
assets  or  liabilities  of  such  banks  in  making 
the  statements  required  by  law  to  be  published 
of  the  affairs  of  such  bank." 

The  majority  opinion  passes  lightly  over 
this  provision,  but  with  all  due  deference  to 
my  honored  colleagues,  this  provision  ap- 
pears to  me  to  be  absolutely  conclusive  of  the 
question  of  whether  this  Act  No.  45  of  1902 
contemplates  that  the  bank  may  make  itself 
owner  of  the  money  of  its  ward.  It  says  to 
the  bank:  This  is  a  trust  fund;  you  are  not 


to  become  owner  of  it  and  yon  are  not  to 
become  a  debtor  for  it,  but  yon  are  to  hold 
it  as  trustee,  and  invest  it  I  do  not  see 
what  could  be  plainer  than  this.  If,  when 
the  bank  comes  to  make  the  statement  which 
it  is  required  by  law  to  publish  quarterly  of 
its  affairs,  it  is  not  to  include  in  it  any  fund 
received  by  It  for  its  wards,  the  sole  possi- 
ble reason  is  that  such  fund  does  not  belong  to 
it  If  it  does  not  include  among  its  liabilities 
any  debts  to  its  wards,  the  sole  possible  rea- 
son is  that  it  does  not  owe  its  wards  any- 
thing, but  merely  has  their  funds  in  charge 
for  investment  It  could  not  possibly,  in  the 
nature  of  things,  become  owner  of  this  mon- 
ey without  ipso  facto  becoming  a  debtor  for 
it.  What  kind  of  a  statement  would  that  be 
which  left  out  of  account  a  part  of  the  funds 
on  hand  belonging  to  the  bank  and  a  part  of 
the  liabilities  of  the  bank? 

Let  it  be  observed  that  the  funds  In  such 
cases  are  declared  by  said  statutory  provi- 
sion to  be  "held  as  agent  or  trustee" ;  that  is 
to  say,  that  the  funds  are  "held" ;  not  that 
they  are  due  by  the  bank,  but  that  they  are 
"held";  not  that  the  bank  owns  them,  but 
that  it  "holds"  them.  And  let  it  be  observed 
that  very  far  from  contemplating  that  the 
bank  shall  become  a  mere  ordinary  debtor 
for  such  funds,  this  statute  expressly  declares 
that  the  bank  holds  them  "as  agents  or  trus- 
tee," for  the  purpose  of  Investment  So  that 
the  majority  opinion  is  to  the  effect  that 
these  funds  which  the  bank  holds  as  agent  or 
trustee  for  the  purpose  of  investment  it  may 
make  its  own,  by  simply  mingling  them  with 
its  own.  This  same  section  8  requires  that 
such  funds  "held  as  agent  or  trustee"  shall 
be  Invested. 

This  same  statute  declares  that  the  bank 
in  such  cases  is  appointed  tutor  or  curator 
under  the  same  conditions,  and  is  likened  in 
all  respects  to  a  natural  person  so  appointed. 

It  will  hardly  be  said  that  an  ordinary  tu- 
tor can  make  the  money  of  his  ward  his  own 
by  simply  mingling  it  with  his  own,  and  be- 
come merely  a  debtor  for  the  amount  and 
not  continue  to  hold  it  as  property  belonging, 
not  to  himself,  bnt  to  his  ward.  For  illustra- 
tion, let  us  suppose  that  a  man,  who  is  at 
the  same  time  tutor  of  his  children  and  pres- 
ident of  the  bank  which  is  tutor  of  his  neph- 
ews, receives  in  his  said  capacity  $10,000,  of 
which  $5,000  is  for  his  wards,  and  $5,000  for 
the  wards  of  the  bank ;  and  that  he  deposits 
his  children's  money  to  the  credit  of  his  in- 
dividual account  in  bank,  and  puts  the  money 
of  his  nephews  in  the  vault  of  the  bank  con- 
fusedly with  the  money  of  the  bank,  and 
credits  his  nephews  with  the  amount  Will 
it  be  held  that  in  the  one  case  the  wards  con- 
tinue to  be  owners  of  the  funds  although  min- 
gled with  that  of  the  tutor,  but  do  not  in 
the  other?  If  so,  would  not  such  a  decision 
be  counter  to  this  act  (No.  45  of  1902),  which 
establishes  an  absolute  parity  between  the 
two  kinds  of  tutor  with  respect  to  the  prop- 
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erty  of  their  wards  coming  Into  their  hands? 

To  my  mind,  In  the  proposition  that  a  tutor 
may  thus  transfer  to  himself  the  ownership 
of  the  money  of  his  wards  there  Is  some- 
thing subversive  of  all  heretofore  accepted 
Ideas  on  the  subject. 

In  my  opinion,  therefore,  these  minors  and 
this  Interdict  continued  to  be  owners  of  the 
money  received  for  them  by  the  bank.  A  tu- 
tor or  curator  cannot  make  himself  owner  of 
the  funds  of  his  ward  by  so  simple  a  process 
as  mixing  them"  with  his  own  and  crediting 
the  ward  with  the  amount  on  a  book ;  and 
that  is  exactly  and  precisely  what  this  bank 
tutor  and  curator  did  In  this  case. 

But  it  is  contended  that  the  money  lost  its 
legal  identity  by  being  mingled  with  the  mon- 
ey of  the  bank,  and  these  minors  and  this 
interdict,  as  a  consequence,  lost  their  owner- 
ship. If  it  were  true  that  anybody  lost  own- 
ership as  the  result  of  such  mingling.  It  would 
be  the  bank  that  would  lose  ownership,  not 
the  minors.  In  equity,  where  the  agent 
wrongfully  mixes  the  property  of  his  prin- 
cipal with  his  own  in  such  way  that  separa- 
tion becomes  impossible,  the  ownership  of 
the  entire  common  mass  or  fund  becomes 
vested  in  the  principal.  This  theory  of  loss 
of  identity  would  therefore  lead  to  the  con- 
clusion that  these  wards  had  become  owners 
of  all  the  cash  assets  of  the  bank.  But,  need- 
less to  say,  the  mixing  of  two  sums  of  money 
does  not  lead  to  any  such  conclusion.  The 
only  legal  effect  of  the  mingling  of  the  funds 
of  these  wards  with  the  moneys  of  the  bank 
was  to  substitute  for  the  trust  fund  received 
and  mingled  a  like  amount  to  be  taken  out 
of  the  common  fund.  If  the  grain  of  two 
farmers  of  like  grades  becomes  mixed  in  a 
grain  elevator  or  elsewhere,  by  design  or  by 
accident,  the  result  is  not  that  either  farmer 
loses  his  ownership,  but  that  the  two  become 
joint  owners  of  the  common  mass  in  the  pro- 
portion each  contributed  to  It  Such  an  In- 
distinguishable commingling  of  things  whose 
admixture  forms  a  homogeneous  mass  is  ex- 
pressly provided  for  by  article  528  of  the 
Code. 

The  idea  of  the  legal  Identity  of  a  thing 
being  continued  by  the  substitution  of  anoth- 
er for  it  is  familiar  doctrine  in  the  civil  law. 
It  is  illustrated  by  the  Interpretation  put  by 
the  French  courts  and  commentators,  except 
Marcadfi,  upon  article  747  of  the  Code  Na- 
poleon, which  gives  to  ascendants  the  right  to 
inherit,  to  the  exclusion  of  all  others,  the 
things  which  they  have  given  to  their  de- 
Kcendants  when  these  things  are  found  (en 
nature),  in  kind,  in  the  succession  of  the  de- 
scendant. All  agree  that  the  term  "en  na- 
ture," in  kind,  made  use  of  in  this  article, 
means  that  the  precise  and  identical  thing 
itself  that  is  given  must  be  found.  And  yet 
all  agree,  except  Marcade,  that  this  happens 
when  the  money  or  other  thing  which,  by  ex- 
change or  otherwise,  has  become  substituted 
to  the  thing  itself  that  was  given  is  found  In 
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the  succession.  Marcade\  in  his  commentary 
on  said  article,  challenges  that  view.  He 
says  that  "in  kind"  means  In  kind,  and  that 
everybody  knows  what  that  is;  that  the  ques- 
tion is  not  one  to  be  decided  from  logic  or 
from  what  the  law,  or  the  customs  before  the 
adoption  of  the  Code  may  have  been,  or  from 
what  the  Romans  may  have  thought  on  the 
subject,  but  from  the  text  of  the  Code;  and 
that  therefore  the  precise,  identical  thing  It- 
self must  be  found  in  the  succession  in  order 
that  the  reversion  should  take  place.  But 
even  he  admits  that,  when  the  thing  given  Is 
a  sum  of  money,  the  identical  coins  or  bills 
need  not  be  found  In  the  succession;  that  if, 
for  instance,  the  money  has  been  loaned  out 
by  the  descendant,  the  debt  for  the  loan  will 
stand  in  place  of  the  sum  given,  and  will  con- 
tinue its  legal  identity. 

Now  If  a  debt  due  for  the  fund  will  con- 
tinue its  legal  Identity,  a  fortiori  will  a  like 
amount  to  be  taken  out  of  a  larger  amount 
If  an  agent  keeps  the  moneys  of  his  several 
principals  together  indiscriminately  in  his 
strong  box,  the  principals  do  not  lose  the 
ownership  of  their  moneys;  they  simply  be- 
come joint  owners  of  the  common  fund  to  the 
extent  they  contributed  to  it.  And  no  prac- 
tical difficulty  can  arise  so  long  as  the  exact 
amount  which  each  Is  entitled  to  Is  known; 
since  one  dollar  is  the  exact  equivalent  of  an- 
other. And  It  can  make  absolutely  no  practi- 
cal difference  that  the  agent  happens  to  have 
money  of  his  own  in  the  strong  box.  Money 
is  money,  and  the  physical  Identity  of  the 
coins  or  bills  Is  insignificant  In  the  Succes- 
sion of  Bolsblanc,  32  La.  Ann.  109,  where  the 
agent  had  deposited  the  money  of  his  prin- 
cipal confusedly  with  his  own  in  bank,  and 
subsequently  drawn  out  nearly  all  of  the  com- 
mon fund  thus  created,  this  court  experienced 
no  difficulty  whatever  in  recognizing  and  en- 
forcing the  principal's  ownership  of  the  bal- 
ance in  bank.  That  decision  is,  in  my  opin- 
ion, based  upon  justice  and  common  sense, 
and  Is  in  accord,  as  will  be  shown  presently, 
with  the  views  of  the  highest  court  of  Eng- 
land and  of  the  Supreme  Court  of  the  United 
States,  and  of  a  large  number,  If  not  a  major- 
ity, of  the  states.  I  can  see  no  good  reason 
for  overruling  it,  as  is  done,  in  effect,  by  the 
majority  opinion. 

In  Whatley  v.  Austin,  1  Rob.  21,  the  plain- 
tiff was  claiming  a  privilege  upon  all  the 
property  of  the  succession  of  her  agent  for 
the  proceeds  of  cotton  which  the  agent  had 
shipped  to  a  commission  merchant  for  his  own 
account,  which  account  showed  a  balance  in 
favor  of  the  agent  The  court  held  that  pos- 
sibly plaintiff  might  claim  the  ownership  of 
the  balance  at  the  commission  merchant's, 
but  that  certainly  she  had  no  privilege  upon 
the  estate  of  the  agent  as  a  whole.  A  deci- 
sion manifestly  correct. 

In  Succession  of  Stone,  31  La.  Ann.  311, 
also  cited  by  the  learned  counsel  of  the  Bank 
Examiner,  a  privilege  upon  the  entire  succes- 
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sion  of  the  agent  was  being  claimed  by  the 
principal  for  certain  rents  which  the  agent 
had  collected.  The  court  said: 

"The  administration  admitted  it  as  a  privilege. 
Upon  what?  It  appears  the  privilege  is  sup- 
posed to  rest  upon  any  money  in  Stone's  pos- 
session. There  was  none  found  there,  so  far 
as  the  record  informs  us." 

This  absence  of  any  fund  of  money  that 
could  be  said  to  stand  as  a  substitute  for  the 
principal's  money  was  a  clear  ground  and  all- 
sufficient  reason  for  rejecting  his  demand; 
but  the  court,  by  way  of  further  reason, 
added  the  following: 

"It  is  not  alleged  that  he  kept  her  money 
separate  and  apart,  labeled  and  capable  of  iden- 
tification. It  is  clear  that  his  succession  is  lia- 
ble for  the  sum  he  collected  for  her,  and  it  is 
equally  clear  that  she  has  not  a  privilege  upon 
any  special  funds  for  its  payment.  There  is 
no  evidence  of  the  existence  of  any  special  fund. 
Longbottom  v.  Babcock,  9  La.  44;  Whatley  v. 
Austin,  1  Rob.  21." 

This  additional  reason  assigned  by  the 
court  can  hardly  be  said  to  be  anything  more 
than  a  mere  obiter.  It  was  evidently  not 
very  carefully  considered;  for  the  doctrine 
which  it  inculcates  of  a  fund  losing  its  iden- 
tity unless  it  is  "kept  separate  and  apart 
and  labeled"  is  the  very  opposite  of  that 
intimated  by  the  court  in  Whatley  v.  Austin, 
cited  in  support  of  it  It  is  but  the  old  ex- 
ploded idea  of  money  losing  Its  identity  un- 
less thus  "kept  separate  and  apart  and  label- 
ed," as  it  has  no  earmarks. 

The  other  case  cited,  Longbottom  v.  Bab- 
cock, 9  La.  44,  and  another  by  the  same 
court  through  the  same  organ,  Stetson  v. 
Gurney,  17  La.  162,  which  the*  court  might 
have  cited,  and  which  is  cited  by  the  learned 
counsel  for  the  Bank  Examiner,  do  most 
unquestionably  stand  for  money  losing  its 
identity  very  easily,  and  the  principal  losing 
easily  the  ownership  of  his  money.  They 
announce  broadly  and  unqualifiedly  the  doc- 
trine that  the  moment  the  principal's  money 
is  delivered  to-  the  agent  it  becomes  the 
agent's,  and  the  principal  is  relegated  to  the 
position  of  a  mere  ordinary  creditor  of  the 
agent  That  this  cannot  be  the  law  is  ob- 
vious, since  it  would  render  conversion  and 
embezzlement  on  the  part  of  the  agent  im- 
possible; it  not  being  possible  for  one  to  con- 
vert or  embezzle  one's  own  money.  The 
messenger  sent  to  make  a  bank  deposit 
would  become  owner  of  the  money,  and  could 
not  possibly  embezzle  it  A  corporation  could 
not  own  money,  for  it  can  act  only  through 
agents,  and  hence  its  money  would  belong 
to  its  agents.  These  two  cases,  however,  as 
well  as  that  of  Succession  of  Stone,  are  de- 
cisions of  this  court,  and  have  to  be  reckon- 
ed with.  Two  of  them,  Longbottom  v.  Bab- 
cock and  Succession  of  Stone  are  not  prece- 
dents in  their  facts.  In  the  former  no  con- 
nection whatever  was  shown  between  the 
fund  confided  to  the  agent  and  the  fund  in 
the  possession  of  the  agent  at  his  death. 
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For  all  that  appeared,  the  agent  may  have 
disposed  of  the  money  confided  to  him,  re- 
taining no  money  on  hand  to  represent  It, 
and  thereby  put  an  end  to  the  principal's 
ownership,  and  subsequently  earned,  or  oth- 
erwise acquired,  the  fund  found  hi  his  suc- 
cession. In  the  Succession  of  Stone,  no  mon- 
ey at  all  was  found  in  the  succession,  but 
only  ordinary  property,  and  the  principal  was 
not  claiming  the  ownership  of  any  money,  but 
was  asserting  a  privilege  upon  the  property 
of  the  succession  generally."  In  the  third 
case,  however,  Stetson  v.  Gurney,  the  agent 
had  deposited  the  principal  money  in  bank 
in  his  own  name,  confusedly  with  his  own, 
and  the  principal  was  claiming  the  ownership 
of  the  balance  shown  by  the  bank  account; 
so  that  the  case  presents  in  its  facts  com- 
plete analogy  with  the  one  at  bar,  and  stands 
as  a  precedent  The  decision  is  manifestly 
wrong,  and  was  impliedly  overruled  by  the 
decision  in  Succession  of  Boisblanc,  32  La. 
Ann.  109,  where  the  principal's  continued 
ownership  of  money  confided  to  an  agent  and 
by  the  agent  deposited  to  bis  own  account  in 
bank  confusedly  with  his  own  was  recognized 
and  enforced. 

The  reasoning  of  the.  court  in  Longbottom 
v.  Babcock,  9  La.  44,  was,  as  follows : 

"But  there  is  no  evidence  to  show  that  this 
sum  is  the  same  money  received  by  the  testator. 
Article  8189.  relied  on  by  the  opponent,  re- 
quires, in  order  that  the  depositor  may  exercise 
his  right  of  privilege,  proof  of  the  identity  of 
the  thing  deposited.  It  is  of  the  essence  of  the 
deposit  that  the  depository  should  be  bound  to 
keep  the  thing  deposited  and  restore  it  in  kind 
to  the  depositor.  In  this  case  the  money  ap- 
pears to  have  gone  into  the  hands  of  Longbot- 
tom as  the  agent  of  Cotton  Henry.  He  was 
bound  to  account  for  it  but  not  to  restore  it  in 
kind." 

The  reasoning  of  the  court  in  Stetson  v. 
Gurney,  17  La.  182  was  as  follows: 

"We  are  of  opinion  that  when  money  is  con- 
fided to  an  agent  to  be  employed  in  purchases, 
the  case  is  quite  different.  Goods  consigned  are 
susceptible  of  being  identified  and  distinguished 
from  those  of  the  factor.  They  remain  the  prop- 
erty of  the  consignor.  The  factor  has  no  right 
to  pledge  them  or  to  use  them  in  any  way  for 
his  purposes.  They  may  be  followed  and  re- 
claimed in  the  hands  of  third  persons.  He  has 
only  a  right  to  sell.  But  money,  the  mere  rep- 
resentative of  value,  cannot  be  identified. 
When  Robertson  confided  a  sum  of  money  to 
Gurney  to  be  employed  in  the  purchase  of  cot- 
ton, the  latter  became  indebted  to  him  in  that 
amount.  The  relation  of  debtor  and  creditor 
arose  between  them,  not  that  of  depositor  and 
depositary.  If  Gurney  had  died,  or  had  become 
a  declared  insolvent  Robertson  would  not  hare 
been  recognized  as  a  privilege  creditor.  The 
money  was  not  destined  to  be  kept  and  restored, 
but  to  be  employed.  In  the  case  of  Longbot- 
tom's  executors  we  held  that  money  confided  to 
an  agent  to  be  disbursed  did  not  constitute  a 
deposit:  that  the  agent  was  bound  to  account 
for  it.  but  not  to  restore  it;  and  that  the  ar- 
ticle 3189  of  the  Code  did  not  apply  to  such  a 
case.  9  La.  44.  If  Gurney  had  lent  a  part  of 
the  sum  in  question  to  a  friend  and  taken  his 
note,  and  that  note  had  gone  into  the  hands  of 
his  syndics  in  the  case  of  failure,  we  think  it 
clear  that  Robertson  would  not  be  entitled  to  re- 
cover it  or  its  proceeds  if  paid  to  the  syndics, 
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and  equally  clear  that  a  debt  due  by  Gurney  to 
the  borrower  might  be  set  up  in  compensation. 
When  the  money  was  placed  in  the  bank  with- 
out any  notice  of  the  claims  of  Robertson,  it 
was  not  the  identical  money  which  the  bank 
was  bound  to  restore ;  it  did  not  constitute  in  a 
legal  sense  a  deposit.  If  the  bank  had  failed, 
any  debt  due  by  Gurney  to  it  would  have  been 
an  offset  against  his  claim  on  the  bank,  and,  if 
the  bank  had  been  burned,  it  would  have  re- 
mained the  debtor  of  Gurney  for  the  amount. 
On  the  other  hand,  if  Robertson  had  become  the 
creditor  of  the  bank,  the  latter  could  have  had  no 
right  to  plead  Gurney's  deposit  of  his  money  in 
compensation.  No  adjudged  case  has  been  cited 
to  satisfy  us  that  money  confided  to  an  agent 
can  be  followed  and  reclaimed  in  the  hands 
of  third  persons  without  notice." 

From  this  reasoning  it  is  evident  that  the 
court  applied  to  the  relations  between  prin- 
cipal and  agent,  with  respect  to  a  fund  con- 
fided to  the  agent  by  the  principal,  the  legal 
principles  governing  the  relations  between 
the  principal  and  third  persons  who  have 
dealt  with  the  agent  in  good  faith.  The 
court  says  that,  if  the  money  had  been  bor- 
rowed or  deposited  in  bank,  the  borrower  or 
the  bank  might  have  offset  the  debt  by  one 
due  the  agent.  Yes,  no  doubt,  if  at  the  time 
of  the  loan  or  deposit  they  had  not  had  no- 
tice that  the  money  did  not  belong  to  the 
agent,  but  not  otherwise.  This  is  settled  law, 
for  which  no  citation  of  authority  can  be  nec- 
essary.  The  court  says,  again,  that: 

"No  adjudged  case  has  been  cited  to  satisfy 
us  that  money  confided  to  an  agent  can  be  fol- 
lowed and  reclaimed  in  the  hands  of  third  per- 
sons without  notice." 

Again  we  say  yes,  no  doubt ;  but  no  conten- 
tion of  that  kind  was  being  made.  The  mon- 
ey in  question  was  not  in  the  hands  of  a 
third  person,  but  was  still  in  those  of  the 
agent,  to  his  credit  in  bank.  No  third  person 
was  setting  up  title  to  it.  Creditors  of  the 
agent  are  not,  in  such  a  case,  third  persons. 
They  can  claim  only  through  their  debtor, 
and  can  have  no  greater  right  than  he.  The 
court  failed  to  notice  that,  if  third  persons 
dealing  with  the  agent,  with  respect  to  the 
money  of  the  principal  in  the  hands  of  the 
agent,  get  a  good  title  to  the  money,  or  may 
offset  the  loan  of  it  by  a  debt  of  the  agent, 
the  reason  is  not  because  the  agent  was 
owner  of  the  money,  but  because  the  princi- 
pal, having  made  the  agent  the  ostensible 
owner  of  it,  by  placing  it  in  his  possession, 
is  equitably  estopped  from  contesting  the 
title  which  third  persons  may  have  acquired 
in  good  faith  from  this  apparent  owner.  As 
to  the  other  illustration  made  use  of  by  the 
court  arguendo — that,  if  the  agent  had  lent 
the  money  to  a  firm  and  taken  a  note  for  it, 
the  principal  could  not  follow  the  money  into 
this  note — very  far  from  being  true,  the  ve"ry 
opposite  is  the  settled  law.  It  is  well  settled 
that,  whenever  the  principal  can  trace  his 
money  as  a  separate  fund,  he  may  recover  it; 
in  the  absence,  always,  of  equitable  estoppel. 

In  Longbottom  v.  Babcock  and  Succession 
of  Stone,  the  counsel,  Instead  of  claiming  the 
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ownership  of  the  fund,  sought  to  assert  a 
privilege  upon  it ;  and  in  these  two  cases,  as 
well  as  in  Stetson  v.  Gurney,  the  idea  seems 
to  have  been  entertained  that  deposits  were 
involved,  and  that  the  provisions  of  the  Code 
relative  to  deposits  were  applicable,  and  that 
the  rights  of  the  claimants  had  to  be  deter- 
mined accordingly,  and  that  those  rights,  if 
any  existed,  were  in  the  nature  of  a  depositor's 
privilege ;  whereas,  as  a  matter  of  fact,  these 
principals  had  never  dreamed  of  entering 
with  their  agents  into  the  contract  of  deposit, 
the  moneys  for  which  the  claims  were  made 
had  never  been  deposited,  and  no  one  pretend- 
ed that  they  had,  but,  in  two  of  the  cases,  had 
been  intrusted  by  the  principal  to  the  agent 
to  be  expended  in  the  business  of  the  prin- 
cipal, and  in  the  third  case  consisted  of  rents 
which  the  agent  had  collected.  The  court 
seems  to  have  lost  sight  of  the  distinction  be- 
tween mandate  and  deposit,  and  between  the 
latter  two  kinds  of  contract  and  that  of  loan. 
And  the  confusion  resulting  therefrom  seems 
to  have  led  the  court  astray.  And,  indeed, 
the  Code  itself  is,  in  a  measure,  responsible 
for  this  confusion  between  ownership  and 
privilege  in  a  case' of  this  kind ;  for,  in  article 
3222,  the  Code  speaks  of  the  depositor  being 
the  owner  of  the  thing  deposited,  and  in  the 
same  breath  of  his  having  a  privilege  upon 
it ;  as  if  one  could  have  a  privilege  upon  one's 
own  property.  Privilege  is  a  right  which 
the  creditor  of  a  money  debt  has  upon  the 
property  of  his  debtor  for  the  security  of  the 
payment  of  the  debt.  See  article  3182  et  seq. 
of  the  Code.  An  owner  cannot  possibly  have 
a  privilege  upon  his  own  property.  The  right 
which  he  has  is  of  a  higher  nature  than  mere 
privilege;  it  is  ownership.  So  long  as  the 
thing  deposited  remains  in  the  possession  of 
the  depositary,  the  depositor  owns  it.  Arti- 
cles 2926,  2944.  When  it  is  sold  and  the  price 
is  due,  the  depositor  owns  this  price.  Articles 
2946,  2947,  and  2962  expressly  so  provide. 
They  read: 

"Art  2946.  A  depositary,  from  whom  the 
thing  deposited  has  been  taken  away  by  force 
and  who  has  received  a  price,  or  any  thing  in  its 
stead,  must  restore  what  he  has  received  in  ex- 
change. 

"Art  2947.  The  heir  of  a  depositary,  who 
has  sold  bona  fide  a  thing  which  he  knew  not 
to  be  a  deposit,  is  bound  only  to  restore  the 
price  which  he  has  received,  or  to  make  over 
his  claim  against  the  purchaser,  if  the  price  be 
not  paid." 

"Art.  2962.  If  the  depositary  or  his  assigns 
have  disposed  of  the  thing  and  the  price  remains 
due,  the  depositor  has  a  right  to  it  in  preference 
to  any  other  creditor  of  the  depositary." 

If  the  depositary  is  bound  to  restore  the 
price  of  the  sale  of  the  thing  deposited,  or 
whatever  he  has  received  in  exchange  for  the 
thing  deposited,  it  is  because  he  does  not  own 
what  he  has  thus  received,  but  that  the  de- 
positor owns  it  These  articles  therefore  are 
to  the  effect  that  the  depositor  owns  the 
price  of  the  thing  deposited;  and  yet  article 
3223  la  to  the  effect  that  he  has  a  privilege 


Digitized  by  Google 


816 


64  SOUTHERN  REPORTER 


upon  it  There  Is  apparent  contradiction  be- 
tween the  articles. 

Articles  3222  and  3223  have  no  counterpart 
in  the  Code  Napoleon ;  but  articles  2946,  2947, 
and  2962  have.  The  framers  of  that  Code 
saw  very  clearly  that,  so  long  as  the  thing 
deposited  remains  in  the  possession  of  the 
depositary,  the  depositor  owns  it,  and  does 
not  merely  have  privilege  upon  it;  and  that 
anything  which  the  depositary  may  have  re- 
ceived in  exchange  for  the  thing  deposited 
stands  in  the  place  of  it — is  a  substitute  for 
it— and  belongs  to  the  depositor ;  and  that  the 
same  thing  is  true  of  the  price  of  the  sale  of 
the  thing  deposited,  whether  already  paid  to 
the  depositary,  or  yet  unpaid;  and  that  to 
give  one  a  privilege  upon  one's  own  property 
is  illogical. 

"Deposit,"  says  article  2926  of  the  Code  "is 
an  act  by  which  a  person  receives  the  property 
of  another,  binding  himself  to  preserve  it  and 
return  it  in  kind."  "The  distinction,"  says 
article  2963  of  the  Code,  "formerly  established 
by  law  between  the  perfect  and  the  imperfect 
deposit,  is  abolished.  The  only  real  deposit  is 
that  where  the  depositary  receives  a  thing  to  be 
preserved  in  kind,  without  the  power  or  using 
it,  and  on  condition  that  he  is  to  restore  the 
identical  object." 

In  the  three  cases  which  we  are  here  criti- 
cizing, the  parties  intended  to  do  nothing  of 
this  kind;  they  had  not  the  slighest  idea  of 
it;  and  hence  the  law  of  deposit  was  improp- 
erly Invoked  in  connection  with  their  contract, 
or  in  connection  with  the  legal  relations 
growing  out  of  it.  To  argue  that  the  thing 
deposited  must  be  preserved  in  kind,  and  that 
therefore  the  principal  who  intrusts  money 
to  his  agent  loses  the  ownership  of  it,  is 
simply  to  perpetrate  a  non  sequitur.  The 
law  applicable  to  these  cases  was  that  of 
mandate;  and  the  governing  principle  was 
the  one  according  to  which  the  agent  who 
receives  the'  property  of  his  principal  in 
charge  does  not  hold  it  for  himself  (let  alone 
become  owner  of  it),  but  for  his  principal. 
The  principal  continues  to  possess  through 
the  agent  Of  course,  if  the  agent  parts  with 
this  possession  to  third  persons,  who  believe 
him  to  be  owner,  the  principal  loses  his  own- 
ership ;  but  the  reason  is  because  of  an  equi- 
table estoppel.  So  long,  however,  as  the  agent 
continues  to  hold  possession,  his  possession 
is  that  of  his  principal;  and  his  creditors, 
who  can  claim  only  through  him,  have  no  bet- 
ter or  greater  rights  than  he ;  in  the  absence, 
always,  of  ground  for  equitable  estoppel. 

The  cases  of  Clason  v.  City,  46  La.  Ann.  1, 
14  South.  306,  and  Matthews  &  Co.  v.  Their 
Creditors,  10  La.  Ann.  342,  also  cited  by  the 
learned  counsel  for  the  Bank  Examiner,  were 
plain  cases  of  ordinary  bank  deposit  of  mon- 
ey, equivalent  to  a  loan;  and  no  one  pre- 
tended differently. 

In  Louisiana  Savings  Bank  in  Liquidation, 
40  La.  Ann.  514,  4  South.  301,  certain  minors 
were  claiming,  not  the  ownership  of  their 
funds  commingled  by  the  bank  with  its  own, 
but  a  depositor's  privilege  upon  the  cash 


funds  of  the  bank.  The  court  found,  on  the 
facts,  that  the  deposit  of  the  funds  in  the 
bank  had  been  a  mere  ordinary  bank  deposit, 
equivalent  to  a  loan,  and  that  therefore  the 
minors  were  mere  ordinary  creditors.  But, 
after  having  thus  most  conclusively  and  sat- 
isfactorily disposed  of  the  case,  the  court 
went  on,  and,  as  I  understand,  argued  that, 
even  if  it  had  been  a  real  or  true  deposit  the 
minors  would  still  have  been  mere  ordinary 
creditors,  by  reason  of  the  fact  that  the 
money  had  been  mingled  with  the  funds  of 
the  bank,  and  that  this  had  been  done  so 
long  ago  that  in  all  probability,  no  part  of 
the  identical  money  of  the  minors  still  re- 
mained in  the  bank.  So  that  after  having 
found  on  the  facts  that  the  case  was  not  one 
of  deposit  the  court  went  on,  ex  industria  or 
ex  gratia,  and  disposed  of  it  a  second  time 
as  one  of  deposit  The  court  cited  the  Long- 
bottom  Case,  9  La.  44,  supra,  and  added: 

"It  is  true  that  authorities  from  other  states 
were  cited  by  the  counsel  of  the  opponents  that 
undoubtedly  supported  their  argument,  and  es- 
pecially on  this  particular  point,  but  they  be- 
long to  a  different  system,  *  *  •  and  were 
enunciations  of  equity  courts  relating  to  trust*, 
express  or  implied,  and  to  trust  funds.  While 
they  are  authorities  entitled  to  respect,  we  can- 
not yield  to  them,  in  the  face  of  the  positive  dec- 
larations of  our  written  law,  and  the  settled 
jurisprudence  under  it" 

For  my  pari,  I  cannot  see  the  appllcatiou 
of  what  the  court  here  says  to  a  case  of  this 
kind,  I  can  see  but  one  legal  principle  in- 
volved in  such  a  case,  and  it  is  the  principle 
that  the  agent's  possession  of  the  property  of 
his  principal — be  that  property,  money,  or  a 
horse — is  the  possession  of  the  principal ;  all 
else  in  the  case  appears  to  me  to  be  purely 
a  question  of  fact  namely,  whether  the  prin- 
cipal can  identify  his  money;  and  I  cannot 
see  why  a  principal  should  not  lose  the  own- 
ership of  bis  grain  or  other  commodity,  if  it 
becomes  mixed  with  the  grain  or  other  com- 
modity of  his  agent  so  as  to  form  a  homoge- 
neous mass  (C.  C.  art  528),  and  yet  lose  the 
ownership  of  his  money  if  it  becomes  so 
mixed.  And,  so  far  as  the  identical  bills  or 
coin  not  remaining  in  the  possession  of  the 
agent  is  concerned,  I  cannot  see  what  earth- 
ly difference  It  can  make  so  long  aa  an 
amount  of  money  remains  constantly  on 
hand  to  represent  the  fund.  In  such  a  case 
we  do  not  have  to  go  into  any  of  the  refine- 
ments of  the  equity  courts,  but  have  simply 
to  administer  the  plainest  principles  of  jus- 
tice and  practical  common  sense.  The  case 
In  a  nutshell  is  that  if  my  agent  has  a  $10 
bill  of  his  own  in  his  pocket  and  he  puts 
my  $10  bill  in  the  same  pocket  and  then 
spends  one  of  the  bills,  it  is  his  own  he  has 
spent,  and  the  other  is  mine;  and  the  iden- 
tity of  the  two  bills  is  a  point  of  no  prac- 
tical importance  whatever.  This,  I  say,  is 
plain  justice  and  practical  common  sense: 
and  there  is  pretty  good  authority  for  it,  as 
I  shall  show  presently.  No  less  than  the 
highest  court  in  England  and  the  Supreme 
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Court  of  the  United  States,  and  the  Supreme 
Courts  of  a  large  number,  If  not  a  majority, 
of  the  states.  And  there  Is  the  decision  of 
this  court  in  Succession  of  Bolsblanc,  supra. 

Undoubtedly  the  fund  must  be  identified, 
but  is  not  a  sum  identified  when  it  is  shown 
to  have  gone  into  a  particular  strong  box 
and  to  have  never  come  out 

It  may  be  that  the  particular  coins  or  bills 
of  the  trust  money  are  no  longer  in  the 
strong  box,  or  that,  as  most  probably  was 
the  case,  the-  money  was  received  in  the 
shape  of  a  check,  which  was  collected 
through  the  clearing  house.  But  what  of 
that?  What  Importance  attaches  to  the  in- 
dividuality of  coins  or  bills,  except  for  mu- 
seum or  keepsake  purposes.  To  say  that  the 
substance  of  things  is  altered  by  anything 
of  that  kind  appears  to  me  to  be,  I  might  al- 
most say,  trifling  with  the  question  in  dis- 
cussion. It  Is  too  clear  for  discussion  that, 
in  whatever  form  the  trust  money  is  receiv- 
ed, it  is  money,  and  that  it  belongs  to  the 
cestui  que  trust  And  it  is  too  clear  for  ar- 
gument that  an  agent  cannot  make  himself 
owner  of  the  money  of  his  principal  by  sim- 
ply mixing  it  with  his  own.  If  such  mixing 
had  that  effect  the  legal  situation  would  be 
that,  if  intentional,  it  would  constitute  em- 
bezzlement, since  it  would  be  an  appropria- 
tion; and  that  if  unintentional,  the  money 
would  no  longer  be  a  subject  of  embezzle- 
ment since  it  would  have  become  the  prop- 
erty of  the  agent  If,  I  say,  an  agent  re- 
ceives a  $10  bill  for  his  principal,  and  puts 
It  In  his  pocket  where  he  has  already  a  $10 
bill,  and  the  two  bills  can  no  longer  be  iden- 
tified, the  situation  is  not  that  the  agent 
owns  both  bills,  and  that  it  is  Impossible  for 
him  to  embezzle  the  $10  bill  received  for  his 
principal.  The  situation  simply  is  that  he 
owns  one  of  the  bills,  and  the  principal  the 
other.  And,  if  he  spends  one  of  them,  the 
other  belongs  to  the  principal.  The  situation 
is  precisely  the  same,  except  on  a  larger 
scale,  when  a  bank  tutor  or  curator  receives 
money  of  its  ward  and  mixes  it  with  its 
own.  It  does  not  become  owner  of  It ;  and, 
if  it  pays  out  any  part  of  the  common  fund, 
the  part  remaining  belongs  to  the  ward  to 
the  extent  of  the  ward's  contribution  to  it 

Upon  this  point  the  following  authorities 
appear  to  be  absolutely  conclusive: 

From  Selover  on  Bank  Collections,  §  150, 
p.  232: 

"The  old  theory  that  trust  money  mingled 
with  other  money  cannot  be  followed  as  a  trust 
fund  because  money  has  no  earmarks  has  been 
thoroughly  supplanted  by  the  more  modern  equi- 
ty doctrine,  first  definitely  announced  by  Lord 
Justice  Knight  Bruce  in  Pennell  v.  Deff ell,  later 
followed  in  Frith  v.  Cartland,  and  in  the  great 
case  of  Knatchbull  v.  Hallett,  that  equity  will 
follow  trust  money,  though  mingled  with  other 
moneys,  transformed,  or  substituted,  so  long  as 
the  money  in  its  original  or  substituted  form 
can  be  traced,  and  that  the  right  to  follow 
ceases  only  when  the  means  of  ascertainment 
fail. 

"In  the  last  case  above  mentioned  Sir  George 
Jesse!,  M.  R.,  says:  'If  the  bailee  sells  the 
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goods  bailed,  the  bailor  can  in  equity  follow  the 
proceeds,  and  can  follow  the  proceeds  wherever 
they  can  be  distinguished,  either  being  actually 
kept  separate,  or  being  mixed-  up  with  other 
moneys.  I  have  only  to  advert  to  one  other 
point  and  that  is  this:  Supposing  the  moneys 
were  simply  mixed  with  other  moneys  of  the 
trustee,  using  the  term  again  as  including  every 
person  in  a  fiduciary  relation,  does  it  make  any 
difference,  according  to  the  modern  doctrine  of 
equity?  I  say  none.  It  would  be  very  remark- 
able if  it  were  to  do  so.' 

"This  doctrine  has  been  very  generally  adopt- 
ed in  determining  the  right  to  follow  the  pro- 
ceeds of  a  collection  made  by  or  through  a  bank 
which  became  insolvent  after  collection,  but  be- 
fore remittance.  The  right  to  follow  as  a  trust 
fund,  and  recover  in  full,  the  proceeds  of  a 
collection,  is  usually  sustained  if  the  proceeds 
can  be  traced  to  any  particular  fund  hi  the 
hands  of  the  assignee  or  receiver,  though  the 
identity  of  the  particular  money  is  lost" 

That  the  decision  of  the  Court  of  Appeal 
in  England  In  Knatchbull  v.  Hallett  here- 
inabove mentioned,  has  led  many  common- 
law  courts  to  take  an  entirely  different  view 
of  this  supposed  loss  of  Identity  of  a  fund 
mingled  with  another  fund,  there  can  be  no 
doubt  I  shall  show,  later  on,  that  the  civil 
law  has  never  wavered  on  that  point;  but  at 
present  I  am  dealing  only  with  the  decisions 
of  the  common-law  courts,  which  are  to  be 
considered  as  authority,  since  the  question  is 
one  of  commercial  law.  The  gradual  coming 
around  of  the  common-law  courts  on  this 
point  Is  noted  by  L.  R.  A.  voL  82,  p.  719,  un- 
der the  heading,  "Where  Proceeds  have  been 
Mixed  by  Bank  with  its  Own  Funds,"  as  fol- 
lows: 

"The  general  rule  where  the  bank  has  com- 
pleted the  collection  and  mixed  the  funds  with 
its  own  is  that  the  bank  is  no  longer  a  trustee 
but  simply  a  debtor,  and  that  the  owner  of  the 
paper  cannot  claim  a  preference  out  of  its  as- 
sets. Some  recent  cases,  however,  following  the- 
doctrine  of  Knatchbull  v.  Hallett,  L.  R.  13  Ch. 
Div.  006,  hold  that  the  court  may  separate  the 
trust  fund  from  the  general  assets  of  the  bank 
although  they  reached  the  hands  of  the  assignee 
in  an  undlstinguishable  mass." 

Among  the  courts  which  have  thus  follow- 
ed Knatchbull  v.  Hallett  Is  the  Supreme 
Court  of  the  United  States,  as  appears  by  the1 
following  extract  from  its  decision  in  the 
case  of  Central  Nat  Bank  of  Baltimore  v. 
Connecticut  Mut  L.  Ins.  Co.,  104  U.  S.  54,  26 
L.  Ed.  693,  and  no  expression  from  that  high 
tribunal  will  be  found  contra: 

"The  whole  subject  of  this  discussion  was  very 
elaborately  and  with  much  learning  reviewed 
by  the  Court  of  Appeal  in  England.  In  the  very 
recent  case  of  Knatchbull  v.  Hallett  13  Ch. 
Div.  606.  It  was  there  decided  that,  if  money 
held  by  a  person  in  a  fiduciary  character,  though 
not  as  trustee,  has  been  paid  by  him  to  his  ac- 
count at  his  banker's,  the  person  for  whom  he 
held  the  money  can  follow  It  and  has  a  charge 
on  the  balance  in  the  banker's  hands,  although 
it  was  mixed  with  his  own  money ;  and  in  that 
particular  the  court  overruled  the  opinion  in 
Ex  parte  Dale  &  Co.,  supra.  It  was  also  held 
that  the  rule  in  Clayton's  Case  (1  Mer.  572), 
attributing  the  first  drawings  out  to  the  first 
payments  in,  does  not  apply ;  and  that  the  draw- 
er must  be  taken  to  have  drawn  out  his  own 
money  in  preference  to  the  trust  money ;  and  in 
that  particular  Pennell  v.  Deff  ell  was  not  fol- 
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lowed.  The  Master  of  the  Rolls,  Sir  George 
Jessel,  showed  that  the  modern  doctrine  of 
equity,  as  regards  property  disposed  of  by  per- 
sons in  a  fiduciary  position,  is  that,  whether  the 
disposition  of  it  be  rightful  or  wrongful,  the 
beneficial  owner  is  entitled  to  the  proceeds, 
whatever  be  their  form,  provided  only  he  can 
identify  them.  If  they  cannot  be  identified  by 
reason  of  the  trust  money  being  mingled  with 
that  of  the  trustee,  then  the  cestui  que  trust  is 
entitled  to  a  charge  upon  the  new  investment  to 
the  extent  of  the  trust  money  traceable  into  it ; 
that  there  is  no  distinction  between  an  express 
trustee  and  an  agent,  or  bailee,  or  collector  of 
rents,  or  anybody  else  in  a  fiduciary  position; 
and  that  there  is  no  difference  between  invest- 
ments in  the  purchase  of  lands,  or  chattels,  or 
bonds,  or  loans,  or  moneys  deposited  in  a  bank 
account.  He  adopts  the  principle  of  Lord  Ellen- 
borough's  statement  in  Taylor  v.  Plumer,  3  M. 
&  S.  562,  that:  'It  makes  no  difference  in  rea- 
son or  law  into  what  other  form,  different  from 
the  original  the  change  may  have  been  made, 
whether  it  be  into  that  of  promissory  notes  for 
the  security  of  money,  which  was  produced  by 
the  sale  of  the  goods  of  the  principal,  as  in  Scott 
v.  Surmon,  Wills,  400,  or  into  other  merchan- 
dise, as  in  Whitcomb  v.  Jacob,  1  Salk.  161: 
for  the  product  or  substitute  for  the  original 
thing  still  follows  the  nature  of  the  thing  itself, 
as  long  as  it  can  be  ascertained  to  be  such,  and 
the  right  only  ceases  when  the  means  of  ascer- 
tainment fail.'  But  he  dissents  from  the  appli- 
cation of  the  rule  made  by  Lord  EHenborough 
when  the  latter  added,  'which  is  the  case  when 
the  subject  is  turned  into  money  and  confounded 
in  a  general  mass  of  the  same  description ;'  for 
equity  will  follow  the  money,  even  if  put  into 
a  bag  or  an  indistinguishable  mass,  by  taking 
out  the  same  quantity.  And  the  doctrine  that 
money  has  no  earmark  must  be  taken  as  sub- 
ject to  the  application  of  this  rule." 

That  decision  has  been  very  extensively 
followed.  In  the  brief  of  the  counsel  for 
opponents  It  is  said  that  the  L.  R.  A.  Dig.  of 
U.  S.  Rep.  shows  59  cases  that  have  done  so, 
and  that  it  is  but  a  partial  list 
■  The  following  are  extracts  from  some  of 
these  decisions: 

In  Massey  v.  Fisher  (C.  C.)  62  Fed.  058, 
Butler,  J.,  said: 

"The  bank  having  failed  to  apply  the  money 
to  the  note,  can  it  be  recovered  from  the  re- 
ceiver? His  counsel  thinks  not,  because  the 
bank  placed  the  money  in  its  vaults  with  other 
money  of  its  own,  whereby  its  identity  was  lost 
Why  should  this  wrongful  act  defeat  the  plain- 
tiff's right?  Nobody  is  injured  by  allowing  the 
plaintiffs  to  take  the  amount  from  the  de- 

Eosit.  The  receiver  and  creditors  stand  on  no 
igher  plane  than  the  bank,  and  can  no  more  as- 
sert that  it  was  the  bank's  money  than  the 
bank  could.  It  is  true  they  are  entitled  to  all 
the  bank's  property :  but  this  was  not  its 
property.  It  is  not  important  that  the.  plain- 
tiffs' money  bore  no  mark,  and  cannot  be  iden- 
tified. It  is  sufficient  to  trace  it  into  the 
bank's  vaults,  and  find  that  a  sum  equal  to  it 
(and  presumably  representing  it)  continuously 
remained  there  until  the  receiver  took  it.  The 
modern  rules  of  equity  require  no  more. 
*  *  *  There  is  a  class  of  cases,  to  which 
Bank  v.  Beal  <C.  G.)  49  Fed.  606,  and  Bank 
v.  Armstrong,  148  U.  S.  50  [13  Sup.  Ct.  533, 
37  L.  Ed.  363],  belong  in  which  it  is  held 
that,  although  the  relations  of  the  parties 
therein  involved,  were,  in  the  beginning,  fidu- 
ciary, they  cease  to  be  so  when  the  agent  com- 
mingled the  money  with  its  own.  These,  how- 
ever, were  cases  where  commercial  paper  was 
delivered  for  collection  and  credit,  and  where 
the  collection  and  credit  consequently  terminat- 
ed the  agency." 


In  Richardson  v.  New  Orleans  Debenture 
Redemption  Co.,  Ltd.,  102  Fed.  780,  42  C.  C. 
A.  619,  52  L.  R.  A.  67,  Shelby,  J.f  while  sit- 
ting in  the  United  States  Court  of  Appeal 
for  this  circuit  quotes  the  case  of  Bank  v. 
Insurance  Co.,  supra,  and  continues: 

"There  should  be  no  question  about  this  doc- 
trine on  principle.  If  one's  money  is  invested 
in  land,  the  title  being  taken  in  another's  name, 
equity  creates  a  resulting  trust  in  the  land 
as  against  the  wrongdoer.  If  an  agent,  bailee, 
or  trustee  invests  another's  money  in  person- 
al property,  a  trust  results.  If  one's  money  is 
lent,  and  a  note  or  bond  taken,  the  owner  of 
the  note  can  have  a  lien  or  trust  declared  on 
the  note  or  bond  to  secure  his  money  so  used. 
Numerous  cases  show  that  money  can  be  traced 
into  other  assets,  notes,  bonds,  and  stocks. 
There  is  no  good  reason  for  not  applying  the 
same  doctrine  to  money,  the  measure  and  rep- 
resentative of  all  property." 

In  Holder  v.  Western  German  Bank,  136 
Fed.  90,  68  C.  C.  A.  554,  the  court  said: 

"But  other  considerations  lead  more  directly 
to  the  determination  of  the  controversy.  The 
Florida  bank  was  an  agent  in  making  the  col- 
lection. When  it  had  made  the  collection,  it 
held  it  in  trust  If  it  mingled  it  with  its  own 
funds,  the  trust  attached  pro  tan  to  to  the  funds. 
National  Bank  v.  Insurance  Co.,  104  U.  S.  54 
26  L.  Ed.  693]  where  the  principle  vindicated 
n  Knatchbull  v.  Hallett,  13  Ch.  Div.  696,  by 
Sir  George  Jessel,  M.  R.,  is  fully  confirmed. ' 

And  in  a  case  decided  in  January,  1913,  by 
the  Circuit  Court  of  Appeals  of  the  United 
States  for  the  Sixth  Circuit,  to  wit,  the  case 
of  Brennan  v.  Tillingbast,  201  Fed.  609,  120 
C.  C.  A.  37,  the  same  doctrine  is  announced 
as  follows: 

"It  is  undisputed  that  the  proceeds  of  the  sale 
of  Brennan's  stock,  wrongfully  converted  by 
the  Ironwood  Bank  to  its  own  use,  constitute 
a  trust  fund,  which  did  not  lose  this  character 
when  mingled  with  other  moneys  of  the  bank : 
and  that  Brennan  was  entitled  to  recover  the 
amount  thereof  as  a  preferred  claim,  if,  and  to 
the  extent  that,  he  sustained  the  burden  of 
proof  of  tracing  this  money,  either  in  its  origi- 
nal shape  or  in  a  substituted  form,  into  the 
moneys  which  came  into  the  hands  of  the  re- 
ceiver as  part  of  the  assets  of  the  bank." 

In  Continental  Nat  Bank  v.  Wee  ma,  69 
Tex.  489,  6  S.  W.  802,  5  Am.  St  Rep.  85,  the 
Supreme  Court  of  Texas  said:- 

"It  may  be  that  when  the  entire  mass  is 
paid  away,  the  right  to  claim  a  trust  in  any 
money  or  property  is  forever  lost  But  if,  as 
in  the  present  case,  throughout  all  the  trustee's 
dealings  with  the  funds  so  mingled  together, 
he  keeps  on  hand  a  sufficient  sum  to  cover  the 
amount  of  the  trust  money,  we  think  it  capa- 
ble of  demonstration  that  the  trust  should  at- 
tach to  the  balance  that  is  found  in  bis  hands. 
*  *  *  It  is  shown  that,  after  the  bank  re- 
ceived the  money  amounting  to  $5,000,  its  cash 
assets  were  never  reduced  below  the  sum  of 
$6,000  until  they  went  into  the  receiver's  hands. 
Even  admitting  that  in  course  of  its  transac- 
tions this  identical  money  was  paid  out  by  the 
bank  to  its  uttermost  farthing,  yet  we  know 
that  every  dollar  so  expended  left  its  representa- 
tive an  exact  equivalent  in  the  vault  from 
which  it  was  taken,  and  that  when  again  the 
money  so  left  was  expended,  it  left  in  turn  its 
equivalent  behind.  We  see,  therefore,  that 
whatever  changes  may  have  taken  place  in  the 
funds  from  the  receipts  and  expenditures  of 
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the  bank,  the  balance  left  at  the  date  of  its 
failure  was  the  result  of  the  proceeds  of  the 
notea  to  the  extent  to  which  such  balance  was 
thereby  increased,  and  that  the  cash  which 
went  into  the  hands  of  the  receiver  should  be 
deemed  the  representative  of  these  proceeds 
and  impressed  with  the  trust  character." 

The  case  of  the  minor  Mouchon  presents 
a  special  feature,  which,  however,  makes 
no  difference.  The  undertutor  entered  into 
an  agreement  with  the  bank  by  which  the 
bank  was  to  retain  the  money  of  the  minor 
and  pay  interest  on  it;  and  some  interest 
was  paid  under  that  agreement  It  seems  to 
me  that  these  officers  were  so  utterly  with- 
out authority  to  enter  into  any  such  con- 
tract for  the  minors  that  their  action  in  do- 
ing so  stands  in  law  just  as  if  it  had  not  tak- 
en place;  and  that,  moreover,  the  obligation 
on  the  part  of  a  tutor  to  pay  interest  on 
the  money  of  his  ward  which  he  fails  to  in- 
vest, when  exceeding  $500,  as  in  the  present 
case,  is  imposed  by  law,  and,  hence  this 
agreement  added  nothing  to  the  legal  situa- 
tion. 

To  these  part  owners  of  the  funds  in  the 
hands  of  the  liquidators,  and  in  this  category 
comes  Charbonnet,  whose  opposition  will  be 
hereinafter  considered,  I  do  not  think  inter- 
est ought  to  be  allowed,  for  the  reason  that, 
while  they  are  in  a  sense  creditors,  it  is 
not  in  that  quality  they  are  standing  in 
these  their  oppositions,  but  in  the  quality  of 
owners  of  a  certain  speciflc  sum  of  money 
in  the  hands  of  the  liquidators.  Were  they 
In  the  attitude  of  creditors,  they  would  have 
no  mortgage  and  no  privilege,  and  there- 
fore would  be  mere  ordinary  creditors,  and 
would  stand,  with  reference  to  interest,  on 
the  same  footing  as  the  other  ordinary  cred- 
itors. However,  a  person  who  continues  to 
hold  the  money  of  another  after  demand,  as 
the  liquidators  are  doing  in  this  case  with 
the  moneys  of  these  part  owners,  owes  legal 
interest,  and,  no  doubt,  legal  interest  is  due 
to  these  part  owners ;  but  a  person  who  fails 
to  pay  a  debt  past  due  owes  in  like  manner 
legal  interest,  and  hence,  in  so  far  as  inter- 
est is  concerned,  these  part  owners  stand 
on  the  same  footing  as  the  ordinary  cred- 
itors. 

Opposition  of  Otto  Wells. 

The  bank  received  from  this  opponent  $150 
for  exchange  on  a  New  York  bank,  and  fail- 
ed before  the  exchange  could,  in  due  course 
of  business,  be  presented  for  payment  Op- 
ponent says  that  the  bank  was  then  already 
In  the  hands  of  the  Examiner,  and  should 
not  have  received  the  money,  and  should 
now  return  it  since  it  forms  part  of  the 
cash  in  the  hands  of  the  Examiner. 

The  bank  was  not  in  the  hands  of  the  Ex- 
aminer at  the  time  it  sold  this  exchange, 
but  a  going  concern.  The  transaction  was  a 
sale ;  by  it  the  opponent  was  made  owner  of 
the  exchange,  and  the  bank,  of  the  price. 
No  doubt  the  exchange  was  accepted  on  the 
condition  that  it  would  be  paid  on  presen- 


tation, but  this  was  a  mere  resolutory  condi- 
tion that  did  not  suspend  the  existence  and 
effect  of  the  contract;  did  not  prevent  the 
bank  from  becoming  In  the  meantime  owner 
of  the  money.  The  bank  having  become 
owner  of  the  money,  its  obligation  to  restore 
it  is  a  mere  debt  growing  out  of  the  non- 
payment of  the  exchange,  and  opponent  is 
a  mere  creditor,  and  not  the  owner  of  a 
sum  in  the  hands  of  the  examiner. 

That  the  purchaser  of  such  exchange  has 
no  right  of  preference,  see  Tiffany  on  Banks 
and  Banking,  p.  352. 

From  Zane  on  Banks  and  Banking,  §  340, 
pp.  601,  602: 

"Thus,  it  will  be  seen  that  whatever  the  trans- 
action may  be,  if  the  money  or  thing  of  value 
received  by  the  bank  goes  rightfully  into  the 
general  fund  and  assets  of  the  bank,  the  relation 
resulting  is  one  of  debtor  and  creditor  and  the 
claimant  becomes  a  general  creditor.  This  is 
the  true  test  and  the  only  test  to  determine  the 
rights  of  the  creditor  as  to  a  priority." 

Opposition  of  Sheldon  Lynne,  Liquidator  of 
Pelican  Iron  Works. 

This  opponent  Is  the  successor  in  office 
of  another  liquidator  who  had  deposited  in 
the  bank  the  moneys  which  he  held  in  his  of- 
ficial capacity,  and  had  subsequently  drawn 
it  out,  whereby  the  money  was  lost  He 
made  the  deposit  as  liquidator,  and  signed  as 
liquidator  the  check  by  which  he  drew  out 
the  money. 

But  he  drew  out  the  money  without  an  or- 
der of  court,  and  the  opponent  contends  that 
the  administration  of  such  a  liquidator  is 
to  be  likened  to  that  of  the  administrator  of 
a  succession,  and  that  the  latter  officer  is  for- 
bidden, by  article  1150  of  the  Code,  from 
withdrawing  bank  deposits  without  an  order 
of  court  and  that  the  bank  in  this  case 
knew  of  this  law,  and,  when  it  allowed  the 
liquidator  to  withdraw  the  funds  without 
an  order  of  court,  it  made  itself  personally 
responsible. 

I  do  not  agree  with  the  view  that  a  bank 
cannot  safely  pay  an  administrator's  or  liq- 
uidator's check  unless  the  check  has  an  or- 
der of  court  appendage  to  it  or  without  first 
making  an  Investigation  to  find  out  whether 
an  order  of  court  has  been  rendered.  But 
whether  knowledge  of  the  absence  of  an  or- 
der of  court  would  render  the  bank  liable  in 
such  a  case,  the  bank,  in  the  absence  of  such 
knowledge,  is  safe.  See  State  v.  Calcasieu 
National  Bank,  132  La.  879,  61  South.  857, 
and  that  was  the  case  In  the  present  in- 
stance. 

Appeal  of  the  Bank  Examiner. 

In  connection  with  this  appeal  I  find  in 
the  record  the  following: 

"That  this  appeal,  when  lodged  in  the  Su- 
preme Court,  shall  be  consolidated  with  the 
appeal  now  pending  there  in  the  matter  of  Wil- 
liam L.  Young,  State  Examiner  of  State  Banks, 
v.  Teutonia  Bank  &  Trust  Company,  No.  19,- 
967  of  the  docket  of  the  Supreme  Court  and 
to  the  end  of  expediting  this  matter  as  much 
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as  possible,  and  to  minimize  the  costs,  it  has 
been  agreed  that  the  Judgment  rendered  on  the 
opposition  of  W.  A.  Gillaspie,  James  J.  Mason, 
Abbott  Automobile  Company,  Limited.  F.  D. 
Charbonnet,  Dart,  Kernan  &  Dart,  Standard 
Brewing  Company,  and  H.  C.  Christian  Com- 
pany shall  (as  to  Interest  only)  be  submitted 
upon  the  judgment  in  the  aforesaid  transcript 
of  appeal  No.  19,967  of  the  docket  of  the  Su- 
preme Court.    This  agreement  is  made  without 

Srejudice  to  the  right  of  the  minor  Paul  T. 
[ouchon  to  recover  the  entire  amount  of  de- 
posit in  said  bank,  should  the  court  reverse 
the  decision  of  Judge  Theard  and  hold  minor's 
funds  entitled  to  preference." 

It  is  noted  from  the  foregoing  that  the  ap- 
peal of  the  Bank  Examiner  is  restricted  to 
the  question  of  Interest  In  other  words, 
that  the  Judgment  on  the  main  demand  Is 
not  appealed  from. 

The  opponents  Federal  Sign  System,  Dart, 
Kernan  &  Dart,  and  Standard  Brewing  Com- 
pany were  decreed  to  be  mere  ordinary  credi- 
tors, and  yet  were  ordered  to  be  paid  their 
claims  with  legal  interest  Inasmuch  as  Inter- 
est has  not  been  allowed  to  the  other  ordinary 
creditors,  these  opponents  cannot  have  any. 
All  ordinary  creditors  are  on  the  same  level. 
The  rule  in  such  cases  Is  to  allow  interest  to 
none,  unless  conventional  interest  exceeding 
5  per  cent  has  been  stipulated  in  favor  of 
some,  as  the  allowance  of  the  same  rate  of 
Interest  to  all  would  not  result  in  the  enrich- 
ment of  any,  but  simply  in  entailing  a  useless 
calculation  of  Interest 

The  H.  Christian  Company  was  recognized 
as  part  owner  of  the  cash  assets  to  the 
amount  of  $35,  but  was  not  decreed  any  in- 
terest on  that  sum,  and  has  not  appealed. 
Said  company  was  recognized  as  an  ordinary 
creditor  for  the  remainder  of  its  claim,  and 
was  decreed  interest  on  this  ordinary  debt 
It  ought  to  stand  on  the  same  footing  with 
the  other  ordinary  creditors  with  regard  to 
this  Interest. 

The  bank  at  the  time  of  its  failure  held 
Char  bonnet' 8  note  for  $7,317-86,  and  owed 
him,  on  deposit  account  $5,400.  The  liquida- 
tors refused  to  allow  the  note  to  be  offset  pro 
tanto  by  the  deposit,  and  he  paid  them  the 
note.  The  court  held  that  the  compensation 
should  have  been  allowed,  and  gave  him  judg- 
ment with  preference  for  the  $5,400  thus  im- 
properly paid,  and  allowed  interest  with  like 
preference  on  this  judgment 

The  oppositions  of  W.  A.  Gillaspie,  James  J. 
Mason,  and  Abbott  Automobile  Company  may 
be  considered  together  as  presenting  the  same 
features,  except  in  names,  dates,  and  amounts. 

These  opponents  separately  borrowed  mon- 
ey from  the  now  defunct  bank,  and  gave  it 
their  separate  demand  notes  for  the  amount 
of  the  loan ;  and  they  deposited  in  the  bank 
on  ordinary  deposit  the  money  thus  loaned 
to  them ;  and  the  bank  pledged  the  notes  to 
another  bank.  At  the  time  of  the  failure  of 
the  bank,  a  part  of  the  money  thus  deposited 
had  not  yet  been  checked  out  and  the  notes 
had  not  been  redeemed  from  the  pledge.  At 
the  failure  of  the  bank  the  opponents  tender- 


ed in  cash  to  the  Bank  Examiner,  In  payment 
of  the  notes,  the  difference  between  the 
amount  of  the  notes  and  the  balance  on  de- 
posit claiming  that  up  to  an  amount  equal 
to  that  of  the  deposit  the  debt  on  the  notes 
was  extinguished  by  compensation.  The 
Bank  Examiner  declined  the  tender,  assign- 
ing as  his  reason  that  the  notes  had  passed 
away  from  the  bank  by  the  pledge,  and  were 
not  under  his  control,  and  therefore  could  not 
be  compensated  by  a  debt  of  the  bank.  The 
opponents  subsequently  paid  the  notes  to  the 
pledgee,  and  now  seek  to  recover  from  the 
banks,  by  preference  over  the  other  creditors, 
the  amount  thus  paid  to  an  amount  equal  to 
that  of  the  deposit. 

The  opponents  claim  that  to  the  extent  of 
their  said  deposits,  the  payment  to  the  pled- 
gee was  made  for  the  bank,  and  that  they  are 
entitled  to  be  reimbursed  their  said  payment 
by  preference  out  of  the  assets  of  the  bank. 
No  argument  has  been  presented  in  this  court 
In  support  of  that  conclusion,  beyond  what  is 
contained  in  the  petitions  of  opposition  and 
In  the  reasons  for  judgment,  of  the  learned 
trial  judge. 

In  the  petitions  it  is  said  that  the  oppo- 
nents are  thus  entitled  to  preference  because 
their  right  to  offset  their  debts  upon  the  notes 
by  the  amounts  due  them  as  depositors  could 
not  be  impaired  or  taken  away  from  them  by 
the  act  of  the  bank  in  pledging  the  notes. 

In  his  reasons  for  judgment  on  the  Gillas- 
pie opposition  (which  are  adopted,  by  refer- 
ence, as  the  reasons  for  judgment  on  the  oth- 
er oppositions),  the  learned  trial  judge  said: 

"He  is  entitled  to  be  replaced  In  the  situation 
he  would  have  been  had  his  offer  been  accepted, 
and  to  be  paid  the  $444.66  for  which  he  should 
have  been  allowed  compensation,  by  priority 
over  other  creditors  of  the  insolvent  bank.  His 
claim  is  well  founded.  The  notes  remained  the 
property  of  the  Teutonia  Bank  &  Trust  Com- 
pany, notwithstanding  their  pledge  to  the  Ger- 
man-American Bank.  R.  C.  C.  art  316a 
When  they  matured,  they  became  compensated 
by  the  mere  operation  of  law,  to  the  extent  to 
which  their  owner,  the  Teutonia  Bank  &  Trust 
Company,  was  indebted  to  its  depositors.  R.  C. 
C.  art  2208;  Beatty  v.  Scudday,  10  La.  Ann. 
404.    The  fact  that  the  notes  were  not  in  the 

fhysical  possession  of  the  Teutonia  Bank  & 
rust  Company  and  not  prevent  the  compensa- 
tion as  long  as  the  bank  retained  its  ownership 
thereof.  In  order  to  restore  the  opponent  to 
the  situation  in  which  he  would  have  been  had 
his  right  of  compensation  been  recognized  when 
first  urged,  he  must  be  allowed  to  take  the 
amount  unlawfully  detained  from  him,  and  for 
which  he  appears  on  the  account  as  a  creditor, 
by  priority  over  the  other  creditors,  not  by 
reason  of  any  equitable  lien,  but  by  reason  of 
his  right  to  the  return  of  moneys  belonging  to 
him,  and  not  to  the  mass  of  the  creditors." 

I  am  not  impressed  by  this  reasoning.  The 
true  legal  situation  is  that  the  assets  of  the 
defunct  bank  are  the  common  pledge  of  its 
creditors.  No  part  of  these  assets  can  be 
given  to  any  particular  creditor,  unless  he 
shows  a  cause  of  preference,  I.  e.,  a  mortgage 
or  a  pledge  These  opponents  show  neither. 
Out  of  these  assets,  therefore,  they  are  not 
entitled  to  be  paid  by  preference.  In  the 
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views  that  I  am  expressing  in  this  dissenting 
opinion,  the  minors  and  the  interdict  and 
Charbonnet  are  not  ordered  to  be  paid  out 
of  the  assets  of  the  bank;  but  certain  sums 
which  form  no  part  of  the  assets  of  the  bank 
are  ordered  to  be  turned  over  to  them.  These 
opponents  could  be  on  the  same  footing  with 
these  other  opponents  only  if  the  money  paid 
by  them  to  the  pledgee  had  been  turned  over 
to  the  liquidators  by  the  pledgee.  The  situa- 
tion would  then  have  been  that  the  liquida- 
tors had  in  their  possession  money  forming 
no  part  of  the  assets  of  the  bank,  but  belong- 
ing to  these  opponents.  It  is  not  shown  that 
the  liquidators  received  from  the  pledgee  any 
part  of  the  moneys  paid  to  the  pledgee  by  the 
opponents.  On  the  contrary,  it  would  appear 
from  the  reasons  for  judgment  of  the  learned 
trial  judge,  which,  under  the  agreement  of 
counsel,  are  to  serve  as  a  statement  of  the 
facte  of  the  case,  that  the  debt  secured  by 
the  pledge  exceeded  the  pledged  notes  in 
amount  If  so,  the  pledgee  kept  the  entire 
amount  paid  by  the  opponents,  and  the  oppo- 
nents, if  now  ordered  to  be  paid  by  preference, 
would  be  thus  paid  by  preference  out  of  a 
fund  the  common  pledge  of  the  creditors, 
although  they  have  neither  privi ledge  nor 
mortgage. 

If  it  were  conceded,  for  the  sake  of  argu- 
ment, that,  as  alleged  in  the  petition  and 
stated  in  the  reasons  for  judgment  of  the 
learned  trial  judge,  the  bank  had  no  right 
to  pledge  the  notes,  and  that  its  having  done 
so  is  no  obstacle  to  the  compensation  taking 
place,  this  would  not  have  the  effect  of  add- 
ing one  cent  of  the  money  of  these  opponents 
to  this  fund,  which  is  the  common  pledge  of 
the  creditors.  This  fund  in  the  hands  of  the 
receivers  would  still  continue  to  be  made  up 
entirely  of  the  property  belonging  to  the  bank 
at  the  time  of  its  failure  and  constituting  the 
common  pledge  of  Its  creditors.  The  sole  ef- 
fect of  the  compensation,  if  any  could  take 
place,  would  be  to  extinguish  pro  tanto  the 
debt  on  the  notes.  The  effect  could  not  pos- 
sibly be  to  add  to  the  fund  in  the  hands  of 
the  liquidators.  The  only  way  in  which  this 
fund  could  have  been  added  to,  In  the  case 
of  these  opponents,  would  have  been  if  any 
part  of  the  amount  paid  by  them  to  the 
pledgee  had  by  the  latter  been  turned  over 
to  the  liquidators,  and  nothing  of  that  kind 
is  shown. 

But  it  is  not  true  that  the  bank  had  no 
right  to  pledge  these  notes.  It  had  the  per- 
fect right  to  do  so ;  or  to  do  with  them  what- 
ever else  it  pleased.  It  owned  them.  It  had 
lent  its  money,  and  received  them  for  the 
loan.  Consideration  for  their  full  amount 
had  passed  from  it  to  the  opponents.  The 
fact  that,  after  having  borrowed  the  money 
and  received  it,  the  opponents  deposited  it 
in  the  bank  did  not  in  the  slightest  degree, 
legally  or  otherwise,  affect  the  validity  of 
the  notes  or  the  oerfect  title  the  bank  had  to 
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them,  or  its  right  to  pledge  them,  or  do  what- 
ever else  it  pleased  with  them.  It  would  be 
a  novel  proposition  that  a  bank  does  not 
have  the  perfect  right,  legal  and  moral,  to 
pledge  notes  which  it  holds  for  loans  it  has 
made,  because  the  money  loaned  was  deposit- 
ed in  it,  and  not  in  some  other  bank. 

Nor  is  it  true  that,  because  the  bank  con- 
tinued to  be  owner  of  the  pledged  notes,  the 
right  of  the  opponents  to  compensate  the  de- 
posit debt  against  the  notes  remained  unaf- 
fected by  the  pledge.  Compensation  takes 
place  "when  two  persons  are  indebted  to  each 
other."  C.  C.  art.  2207.  The  debt  of  the  op- 
ponents was  on  the  notes,  and  followed  the 
notes  wherever  they  went  And  the  proof 
of  this  is  that  the  payment  made  by  the  op- 
ponents was  to  the  pledgee,  end  not  to  the 
bank.  Compensation  extinguishes  both  debts. 
C.  0.  art  2207.  If  compensation  could  have 
taken  place  in  this  case,  the  debt  on  the  notes 
would  have  been  extinguished,  and  the  op- 
ponents would  not  have  had  to  pay  it  But 
compensation  did  not  take  place;  and  no- 
body knew  it  better  than  the  opponents 
themselves  when  they  made  payment  to  the 
pledgee.  The  reason  why  it  did  not  take 
place  is  that: 

"Compensation  cannot  take  place  to  the  prej- 
udice of  the  rights  acquired  by  a  third  person." 
C.  C.  art  2215. 

The  pledgee  had  acquired  rights,  and  com- 
pensation, if  taking  place,  would  have  ex- 
tinguished those  rights;  for  the  effect  of 
compensation  is  to  extinguish  the  debt  Com- 
pensation cannot  both  take  place  and  not 
take  place.  Our  learned  Brother  lost  sight 
of  the  fact  that  while  the  pledgor  continues 
to  own  the  pledge,  he  does  so  only  sub  modo 
—subject  to  the  pledge.  Both  mortgage  and 
pledge  "bind  the  thing  subjected  to  them." 
C.  C.  art  3280.  To  the  extent  that  the 
thing  thus  mortgaged  or  pledged  is  thus 
bound,  it  is  alienated.  For  all  practical  pur- 
poses, the  mortgagor  and  pledgor  continue 
to  own  only  the  difference  between  the 
amount  of  the  debt  and  the  amount  of  the 
thing  mortgaged  or  pledged.  In  the  present 
case,  the  bank  continued  to  own  the  differ- 
ence between  the  amount  of  the  debt  secured 
by  the  pledge  and  the  amount  of  the  notes. 
To  that  extent  compensation  took  place ;  for 
to  that  extent  the  bank  continued  to  be  the 
creditor  of  the  opponents.  But  no  such  dif- 
ference existed,  so  far  as  the  record  shows. 
If  the  bank,  instead  of  merely  pledging  the 
notes,  had  divested  itself  of  all  Interest  in 
them  by  transferring  them  to  some  third  per- 
son, the  opponents  would  surely  not  still  be 
setting  up  this  right  of  compensation.  The 
pledge  was  not  an  out  and  out  parting  with 
interest  in  the  notes,  but  it  left  the  bank 
with  no  further  interest  in  them  than  the  dif- 
ference beween  their  amount  and  that  of  the 
debt  secured  by  the  pledge;  and,  if  the  debt 
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exceeded  their  amount,  the  bank  had  practi- 
cally no  longer  any  interest  in  tnem. 

Therefore  these  opponents  were  mere  or- 
dinary creditors  for  the  amount  of  their  de- 
posits, and  stood  on  the  same  footing  as  the 
other  ordinary  creditors  with  respect  to  In- 
terest The  Judgment  of  the  trial  court,  in 
so  far  as  the  principal  of  the  claim  of  the  op- 
ponents Is  concerned,  cannot  be  amended,  no 
appeal  having  been  taken  from  that  part  of 
It,  the  appeal  being  expressly  restricted  to 
the  interest ;  but  it  can  be  amended  as  to  the 
interest  The  appellant  may,  if  he  chooses, 
restrict  his  appeal  to  a  particular  part  of  the 
Judgment  In  my  opinion  the  maxim  "Ac- 
ces8orium  sequitur  principale"  is  no  obstacle 
to  such  division  for  the  purposes  of  appeal. 
I  think,  therefore,  that  the  judgment  appeal- 
ed from  should  be  set  aside  In  so  far  as  it 
overrules  the  oppositions  of  the  minors  John 
Sievers,  Elizabeth  Sievers,  Edward  John 
Sievers,  and  Elizabeth  Ann  Sievers,  and  Re- 
becca and  Laura  Harvey  and  Paul  T.  Mou- 
chon,  and  of  the  Interdict,  Laura  Poster;  and 
in  so  far  as  it  grants  interest  to  the  opponents 
Paul  T.  Mouchon,  minor,  F.  D.  Charbonnet 
Federal  Sign  System,  Dart  Kernan  &  Dart, 
Standard  Brewing  Company,  W.  A.  Gillaspie, 
James  J.  Manson,  and  Abbott  Automobile 
Company,  Limited ;  and  that  there  should  be 
judgment  rejecting  .the  claims  of  these  op- 
ponents for  said  interest  and  sustaining  the 
oppositions  of  said  minors  and  interdict  and 
recognizing  and  decreeing  them  to  be  part 
owners  of  the  funds  in  the  hands  of  the  liq- 
uidators, and  ordering  same  to  be  paid  to 
them  by  preference  over  the  creditors  of  the 
defunct  bank,  in  the  following  amounts,  to- 
wit: 

To  the  Siever  minors  $220.44;  to  the 
Harvey  minors  $409.04;  to  the  minor  Paul 
T.  Mouchon,  $2,665.52;  to  the  interdict 
Laura  Pflster,  $85;  and  that  the  said  judg- 
ment should  be  in  all  other  respects  affirm- 
ed. In  so  far  as  the  Judgment  of  the  ma- 
jority of  the  court  accords  with  these  views, 
I  concur  in  it ;  in  so  far  as  it  conflicts  with 
them,  I,  with  all  due  respect  dissent 
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No.  19,914. 
MILLER  v.  BEARB. 
(Supreme  Court  of  Louisiana.    March  2,  1914. 
Rehearing  Denied  March  30,  1914.) 

(Syllabus  ly  the  Court.) 

1.  Judgment  (§  427*)— Vacation— Oboukds. 

The  insufficiency  of  the  evidence  is  not  a 
ground  for  annulling  a  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  f§  805-807 ;  Dec.  Dig.  |  4277] 

2.  Divorce  (8  167*)— Action  to  Annul  Juno- 
ment— Burden  of  Proof  — Husband  and 
Wife. 

Where  a  wife  sues  for  the  annulment  of  a 
judgment  for  separation  from  bed  and  board  on 
the  ground  of  abandonment,  alleging  fraud  on 
the  part  of  her  husband,  she  must  show  that 


she  was  really  prevented  or  dissuaded  from  re- 
turning home  in  answer  to  the  legal  summons, 
and  it  will  not  be  sufficient  for  her  to  show  that 
her  return  home  was  not  marked  by  a  cordial 
reception. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  ft  533-548;  Dec  Dig.  f  167.*] 

3.  Divorce  (f  167*)— Judgment  of  Separa- 
tion—Action to  Annul— Extent  of  In- 
quiry. 

In  a  suit  to  set  aside  a  judgment  of  sep- 
aration from  bed  and  board  on  the  ground  that 
the  conduct  of  the  husband  constituted  fraud, 
the  court  will  not  inquire  with  the  same  degree 
of  particularity  as  it  would  if  it  were  merely 
reviewing  the  judgment  granting  the  separation, 
especially  in  the  instant  case  where  the  plaintiff 
failed  to  obey  one  of  the  summons  sent  her  to 
return  to  her  husband. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  fjj  538-548;  Dec.  Dig.  §  167.*] 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  William  CambelL 
Judge. 

Suit  by  Mrs.  Marcelite  Miller,  wife,  against 
Arviilien  Bearb,  husband.  From  judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

Chappuis  &  Holt  of  Crowley,  for  appellant 
Medlenka  &  Bruner,  of  Crowley,  for  appel- 
lee. 

BREAUX,  O.  J.  This  suit  was  brought  to 
annul  a  judgment  of  separation  rendered  on 
the  ground  of  abandonment  of  the  matrimo- 
nial domicile  by  the  wife. 

The  date  of  the  marriage  was  June  15, 
1911. 

About  three  months  after  that  date,  the 
wife  left  the  matrimonial  domicile. 

Her  husband  a  few  days  thereafter  brought 
suit  against  his  wife  for  separation  from 
bed  and  board  on  the  ground  of  abandon- 
ment 

She  returned,  and  the  plaintiff  husband  dis- 
continued his  suit  She  remained  home  only 
a  short  time.  After  she  had  left  the  second 
time,  her  husband  brought  another  suit 
against  her  again  on  the  ground  of  abandon- 
ment 

It  was  made  to  appear  by  three  reiterated 
summons  that  she  was  notified  to  return  to 
the  matrimonial  domicile.  A  Judgment  was 
rendered  condemning  her  to  return.  Notifl 
cation  of  this  last  judgment,  dated  March  12, 
1912,  was  served  on  the  wife  from  month 
to  month,  as  required  by  article  145  of  the 
Revised  Civil  Code. 

In  December  of  the  same  year,  this  suit 
was  brought  to  annul  this  judgment  on  the 
ground  of  fraud  and  ill  practices  on  the 
part  of  the  plaintiff,  Arviilien  Bearb. 

The  further  ground  is  stated,  in  substance, 
that  Mallna  Bearb  swore  falsely;  that  she 
had  not  returned  to  the  matrimonial  domi- 
cile in  order  to  assist  her  father  in  obtaining 
a  judgment  against  her,  although  she  knew 
that  she  had  returned  prior  to  the  final  Judg- 
ment in  the  proceedings  for  a  separation 
from  bed  and  board. 

She  also  alleged  in  the  present  suit  to  an- 
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nul  the  Judgment  that  she  la  an  ignorant 
woman,  and  that  at  the  time  of  the  notice  to 
return  to  the  matrimonial  domicile  was  serv- 
ed she  was  sick  and  unable  to  return  to  the 
matrimonial  domicile,  and  that  she  had  for- 
warded to  the  district  court  clerk  a  letter, 
which  she  copied  in  the  petition. 

The  defendant  denied  the  charges  of  fraud 
and  ill  practices,  and  averred  that  the  pro- 
ceedings were  in  due  form  and  legal. 

There  was  judgment  rendered  annulling 
the  judgment  of  separation  from  bed  and 
board,  and.  defendant  appealed. 

[2,  S]  It  is  urged  by  counsel  for  plaintiff 
that  his  client  is  ignorant,  unable  to  read 
and  write;  that  the  defendant  is  a  widower 
with  several  children. 

The  ignorance  mentioned,  unless  it  appears 
that  it  afforded  to  the  husband  the  oppor- 
tunity to  impose  upon  his  wife,  can  be  of  no 
avail  in  this  suit;  she  understood  the  pur- 
pose of  the  summons  served  upon  her;  she 
wrote  to  the  judge  of  the  district  a  complain- 
ing letter  about  her  husband;  he  promptly 
and  properly  advised  her  to  consult  an  at- 
torney. She  alleged  that  she  was  physically 
unable  at  the  time  to  return  to  the  matrimo- 
nial domicile.  The  testimony  in  this  respect 
does  not  lead  to  the  inference  that  she  was  at 
all  times  ill  and  unable  to  return. 

The  gist  of  her  defense  is  that  she  did  re- 
turn to  her  home,  and  that  the  manner  of  the 
reception  by  her  husband  compelled  her  to 
leave  and  stay  away. 

The  testimony  in  this  respect  is  conflicting. 
If  this  were  the  suit  in  which  the  Judgment 
she  seeks  to  have  annulled  was  rendered,  it 
would  be  incumbent  upon  us  to  review  it  in 
every  particular  with  painstaking  care ;  even 
as  it  is,  we  have  carefully  read  it,  and  have 
not  found  such  a  condition  as  is  charged  In 
plaintiff's  petition  in  this  case. 

The  weight  of  the  testimony  did  not  show 
that  she  was  compelled  to  leave  the  matri- 
monial domicile.  The  husband  said  to  her 
that  there  was  her  home,  pointing  to  the 
dwelling  house.  It  is  said  that  he  was  not 
as  polite  as  he  might  have  been  on  the  occa- 
sion she  sought  to  return.  That  may  be ;  he 
is,  we  infer,  a  plain  man,  a  fact  well  known 
to  her  prior  to  her  marriage.  He  had  half- 
grown  children.  They  are  also  sometimes 
causes  of  differences  between  the  father  and 
stepmother.  These  and  other  facts  should 
have  been  proven  on  the  trial  in  the  case 
which  resulted  in  a  judgment  which  she  per- 
mitted her  husband  to  obtain  by  default 

In  all  the  differences  that  arose,  it  was 
never  made  to  appear  in  this  suit,  or  in  the 
suit  in  which  the  judgment  for  separation  by 
default  was  rendered,  that  the  husband 
brought  any  practices  to  bear  to  obtain  a 
judgment 

The  charge  is  urged  that  the  suit  was  not 
brought  by  him  in  good  faith ;  that  he  did  not 
wish  her  to  return,  although  under  the  guise 


of  judicial  proceedings  he  wished  to  have  it 
so  appear ;  that  she  was  invited  to  return. 

That  charge  comes  with  poor  grace  after 
having  permitted  a  judgment  to  be  entered 
against  her  by  default  after  having  neglected 
to  prove  facts  of  which  she  was  as  well 
aware  before  Judgment  as  after,  and  which 
she  now  seeks  to  have  taken  as  sufficient  to 
annul  the  Judgment 

The  decisions  cited  by  plaintiff  are  not  de- 
terminative of  this  case.  The  facts  are  dif- 
ferent In  one  of  these  cases  the  plaintiff 
exerted  his  influence  to  prevent  and  thwart 
his  wife  from  obtaining  the  judgment 

In  O'Rourke  v.  Lawrence,  132  La.  710,  61 
South.  764,  on  an  exception  of  no  cause  of 
action,  admitting  the  facts,  the  court  remand- 
ed the  cause  to  the  merits.  The  facts  alleg- 
ed were  sufficient  to  Justify  going  to  trial  of 
the  issues  of  fraud  and  ill  practices.  In  this 
case  cited  the  husband  had  expelled  his  wife 
from  the  matrimonial  domicile,  and  after- 
ward sued  on  the  ground  of  abandonment 
The  suit  was  not  brought  in  good  faith.  Be- 
sides there  is  great  difference  as  the  issues 
were  presented  in  the  suit  in  which  plaintiff 
sought  the  judgment 

[1]  Again,  as  relates  to  the  testimony,  its 
insufficiency  is  not  ground  for  annulling  the 
judgment  Counsel  for  plaintiff  concedes  in 
his  brief  that  insufficiency  of  testimony  is 
not  ground  to  annul  the  judgment  but  relies 
upon  the  charge  of  fraud  and  ill  practices. 

We  have  not  found  that  charge  sustained 
by  the  testimony. 

For  reasons  stated,  the  judgment  is  avoid- 
ed, annulled,  and  reversed,  and  plaintiff's 
demand  is  rejected  at  her  costs  In  both 
courts. 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 


(134  La.) 

No.  19,870. 

SIMS  v.  NEW  ORLEANS  RY.  6  LIGHT  CO. 

(Supreme  Court  of  Louisiana.    March  16, 
1014.) 

(SyUabua  by  the  Court.) 

L  Limitation  of  Actions  (§  16*)— Plead- 
ings—Determinative  Effect. 

The  character  plaintiff  gives  his  action  by 
his  pleadings  determines  its  prescription.  Wil- 
son v.  McGreal,  12  La.  Ann.  357;  Lutx  v. 
Forbes,  13  La.  Ann.  609;  Burch  v.  Willis,  21 
La.  Ann  492 ;  Burney  v.  Ludeling,  47  La.  Ann. 
89,  16  South.  507. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |f  66-68;  Dec.  Dig.  f 
16.*] 

2.  Limitation  of  Actions  (§§  30,  31*)— Dam- 
ages fbom  Offense— Application  of  Stat- 
ute. 

The  prescription  provided  in  article  3536, 
Civil  Code,  of  one  year  for  damages  arising  from 
offenses  and  quasi  offenses,  applies  to  damages 
arising  from  the  infringement  of  some  right 
personal  to  the  individual,  or  relating  to  his 
property,  or  the  violation  of  some  duty  imposed 
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by  law.  If  these  ingredients  are  not  present, 
it  is  not  a  quasi  offense.  Heirs  of  Burney  v. 
Ludeling,  47  La.  Ann.  73,  89,  18  South.  607. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  If  141,  142;  Dec.  Dig.  §§ 
30,  SL5] 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Parish  of  St  Bernard;  R.  E. 
Hlngle,  Judge. 

Action  by  Marie  Cook  Sims  against  the 
New  Orleans  Railway  &  Light  Company,  for 
personal  injuries.  From  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  dis- 
missed. 

Dart,  Kernan  ft  Dart,  of  New  Orleans,  for 
appellant  Nunez  &  Ahrens,  of  St.  Bernard, 
and  L.  Fred  Andry,  of  New  Orleans,  for  ap- 
pellee. 

SOMMERVILLE,  J.  Plaintiff  alleges  that, 
while  riding  as  a  passenger  in  a  car  of  the 
defendant  company,  she  was  carelessly  and 
recklessly  thrown  from  the  car  and  Injured 
and  damaged  in  the  manner  and  to  the  ex- 
tent described  in  her  petition;  that  the  car 
had  stopped  for  her  to  alight,  when,  without 
any  notice  to  her,  the  said  car  suddenly  start- 
ed and  threw  her  bodily  out  of  the  car ;  that 
she  suffered,  as  the  result  of  said  fall,  great 
bodily  and  mental  pain,  and  that  she  was 
damaged  by  the  said  fall,  all  due  to  the 
carelessness  of  the  conductor  and  motorman 
of  the  said  car,  and  in  the  sum  of  $2,500; 
that  the  injury  and  damage  were  caused 
solely  and  entirely  by  the  fault,  gross  neg- 
ligence, and  carelessness,  and  want  of  skill 
on  the  part  of  the  conductor  and  motor- 
neer  of  the  car  of  the  said  company.  She 
further  alleges  that  the  occurrence  related 
above  took  place  September  16,  1911.  This 
suit  was  filed  September  11,  1912,  and  the 
return  of  the  sheriff  on  the  citation  shows 
that  a  copy  of  the  petition  and  citation  were 
served  on  defendant  September  23,  1912. 

Defendant  pleads  the  prescription  of  one 
year.  It  was  overruled ;  it  should  have  been 
sustained. 

Article  2315,  Civil  Code,  under  the  head  of 
offenses  and  quasi  offenses,  provides  that: 

"Every  act  whatever  of  man  that  causes  dam- 
age to  another,  obliges  him  by  whose  fault  it 
happened  to  repair  it"  etc. 

And  article  2320  makes  masters  and  em- 
ployers answerable  for  the  damages  occa- 
sioned by  their  servants  and  overseers,  in 
the  exercise  of  the  functions  in  which  they 
are  employed.  Article  3536  provides  that 
the  action  for  damages  resulting  from  offens- 
es or  quasi  offenses  shall  be  prescribed  by 
one  year;  and  article  3537  fixes  the  time 
when  prescription  shall  run  as  that  at  which 
the  damage  was  sustained. 

[t]  The  excerpt  taken  from  plaintiff's  peti- 
tion, and  given  above,  characterizes  her  ac- 
tion as  one  arising  from  a  tort,  or  quasi 
offense,  committed  by  employes  of  the  de- 
fendant  The  character  of  the  action  given 


by  plaintiff  in  her  petition  determines  the 
prescription.  Wilson  v.  McGreal,  12  La.  Ann. 
357,  359;  Lutz  v.  Forbes,  13  La.  Ann.  609; 
Burch  v.  Willis,  21  La.  Ann.  492;  Burney 
v.  Ludeling,  47  La.  Ann.  89,  16  South.  507, 
and  authorities  there  cited. 

[2]  The  decisions  of  this  court,  interpreting 
article  3536  of  the  Civil  Code,  hold  that  there 
must  have  been  some  infringement  by  the 
defendant  either  to  the  person  or  the  prop- 
erty of  the  plaintiff  in  order  to  make  the  pre- 
scription therein  provided  for  effective. 

The  injuries  from  which  damages  spring 
are  generally  those  from  Injuries  to  persons, 
property,  or  reputation,  from  deceit,  slander 
and  libel,  malicious  prosecution,  conspiracy, 
assault  and  battery,  false  imprisonment  se- 
duction, trespass,  conversion,  infringement  of 
patents  and  trade-marks,  damage  by  animals, 
negligence,  and  offenses. 

A  quotation  from  Underhlll  on  Torts,  4, 
would  Indicate  that  the  Interpretation  above 
is  generally  applied,  for  he  says  that  it  ap- 
plies to  the  violation  of  those  rights  which 
belong  to  every  Individual,  such  as  the  right 
to  personal  security,  to  liberty,  to  property, 
to  reputation,  to  the  services  of  one's  chil- 
dren, and  to  the  companionship  of  one's  wife, 
and,  to  the  violation  of  those  duties  attached 
to  every  Individual,  the  duty  of  not  deceiv- 
ing by  false  representation,  of  not  prosecut- 
ing another  maliciously,  and  of  not  using 
one's  property  so  as  to  injure  another. 

The  plea  of  prescription  Is  sustained. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed;  and  It  is 
now  ordered,  adjudged,  and  decreed  that 
there  be  Judgment  in  favor  of  defendant  and 
against  plaintiff,  dismissing  her  suit  at  her 
cost  in  both  courts. 

PROVOSTT,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 


(134  La.) 

No.  20,49a 
STATE  v.  LACROUTS. 
Ex  parte  LACROUTS. 
(Supreme  Court  of  Louisiana.  March  16, 19144 

(Bpllalua  T>v  Court.) 

1.  Habeas  Corpus  (§  113*)— AppeaJ/— Deci- 
sions Reviewable. 

An  appeal  does  not  lie  from  an  order  re- 
fusing the  issuance  of  a  writ  of  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §§  102-115;  Dec  Dig.  f  113.*] 

2.  Habeas  Corpus  (J  113*)— Appeal. 

Where  a  district  judge  erroneously  grants 
an  order  of  appeal  in  such  case,  and  the  appli- 
cant should  move  to  be  released  from  prison  on 
furnishing  bail,  the  action  of  the  court  in  refus- 
ing to  accept  said  bail  will  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  Si  102-115;  Dec.  Dig.  §  113.*] 

Peter  Lacrouta  was  convicted  of  retailing 
intoxicating  liquors  without  a  license,  and. 
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admission  to  ball  being  denied  pending  re- 
fusal of  writ  of  habeas  corpus,  he  applies 
for  a  writ  of  habeas  corpus.    Rule  nisi  re- 
called, and  application  dismissed. 
See,  also,  63  South.  603. 

David  R.  Rosenthal,  of  Shreveport,  for  re- 
lator. R.  G.  Pleasant,  Atty.  Gen.,  and  Wm. 
A  Mabry,  Dlst.  Atty.,  of  Shreveport  (G.  A. 
Gondran,  of  New  Orleans,  of  counsel),  for  the 
State. 

SOMMERVILLB,  J.  [2]  Relator  alleges  In 
his  petition  that  he  is  Illegally  Incarcerated 
and  held  In  confinement  by  the  sheriff  of 
Caddo  parish,  and  that  he  is  entitled  to  be 
released  on  bond  for  the  reason: 

"That  he  was  tried  and  convicted  for  retailing 
intoxicating  liquors  without  previously  obtain- 
ing a  license  from  the  parish  of  Caddo,  •  •  • 
and  was  sentenced  to  pay  a  fine  of  $500  and 
costs,  and  12  months,  subject  to  public  work  on 
the  road,  and  that  in  default,  12  months  addi- 
tional." 

(2)  That  an  appeal  has  been  granted  to 
him  by  the  district  court  to  the  Supreme 
Court,  and  bond  fixed  at  $2,500,  and  that  the 
order  fixing  the  amount  of  the  bond  was 
afterwards  vacated  by  the  district  judge. 

(3)  That  he  is  entitled  to  ball  pending  his 
appeal  from  said  judgment 

Relator  then  prays : 

"That  this  court  order  the  sheriff  of  Caddo 
parish.  La.,  to  accept  a  bond  to  be  fixed  by 
your  honors  in  such  a  sum  as  you  may  deem 
proper,  with  good  and  solvent  surety,  pending 
the  appeal  herein  upon  such  terms  sufficient, 
applicable  in  like  cases,  and  after  the  giving 
and  signing  said  bond,  after  being  approved  by 
the  sheriff  of  Caddo  parish,  your  relator  will 
be  released  from  custody  pending  appeal." 

A  rule  nisi  was  issued  directed  to  the 
judge  of  the  district  court  and  to  the  sheriff 
of  the  parish  of  Caddo.  The  respondent 
judge  answers  that  the  appeal  granted  by 
him  to  relator  was  erroneously  granted  from 
an  order  refusing  to  release  defendant  under 
a  writ  of  habeas  corpus,  and  that  any  bond 
which  he  would  fix  would  be  illegal  and  in- 
valid. 

Respondent  further  shows  that  relator  was 
convicted  in  the  district  court  on  a  charge  of 
retailing  spirituous  and  intoxicating  liquors 
without  a  license ;  that  he  bad  been  fined  and 
sentenced,  as  above  indicated;  that  he  had 
taken  an  appeal  to  the  Supreme  Court  of  the' 
state  from  the  final  judgment  against  him  in 
said  case;  that  said  appeal  was  dismissed 
because  of  proof  that  relator  was  a  fugitive 
from  justice,  as  will  appear  in  the  judgment 
rendered  by  this  court  December  1,  1913,  in 
the  case  numbered  20,082,  entitled  State  of 
Louisiana  v.  Peter  Lacroute,  134  La.  8,  68 
South.  603 ;  that  relator  voluntarily  returned 
to  the  parish  of  Caddo  and  surrendered  him- 
self to  the  sheriff  of  said  parish ;  that  he  had 
served  30  days  of  his  sentence,  when  he  ap- 
plied to  the  district  court  for  a  writ  of 


habeas  corpus ;  that  relator  has  acquiesced  in 
the  judgment  against  him;  and  that  he  has 
lost  his  right  to  appeal. 

Respondent  further  shows  that  relator's 
remedy  was  by  applying  direct  to  the  Su- 
preme Court  for  a  writ  of  habeas  corpus,  or 
by  invoking  the  supervisory  jurisdiction  of 
that  court 

In  his  petition,  relator,  as  has  been  seen, 
alleges  that  he  had  been  convicted  and  sen- 
tenced for  selling  liquors  without  a  license, 
that  he  had  appealed  from  the  judgment  and 
sentence,  and  that  the  judge  refused  to  ad- 
mit him  to  ball  during  the  pendency  of  his 
appeal  to  the  Supreme  Court;  whereas,  the 
facts  are,  as  disclosed  In  the  return  of  the 
district  judge  and  by  the  record  in  this 
court,  No.  20,082,  entitled  State  of  Louisiana 
v.  Peter  Lacroute,  134  La.  8,  63  South.  603, 
that  the  appeal  taken  by  him  from  the  judg- 
ment and  sentence  referred  to  had  been 
finally  disposed  of.  He  did  not  state  In  his 
application  to  this  court  for  a  writ  that  he 
had  applied  to  the  district  court  for  a  writ  of 
habeas  corpus,  and,  upon  it  being  refused,  he 
had  sought  to  appeal  to  this  court  from  that 
judgment  and  to  give  bond  for  his  appear- 
ance during  the  pendency  of  an  appeal  from 
the  judgment  refusing  his  application  for  a 
writ  of  habeas  corpus. 

[1]  Relator  is  not  entitled  to  give  bond  for 
his  appearance  In  the  district  court  after  his 
appeal  to  this  court  has  been  finally  disposed 
of.  The  judge  of  the  district  court  ruled 
correctly  In  refusing  to  admit  relator  to  bail 
after  his  application  for  a  writ  of  habeas 
corpus  had  been  denied.  No  appeal  lies  from 
that  judgment 

The  rule  nisi  herein  is  recalled;  and  re- 
lator's application  is  dismissed  at  his  costs. 

PROVOSTT,  J„  absent  on  account  of  ill- 
ness, takes  no  part 


(134  La.) 

No.  20,143. 

MYLES  SALT  CO.  v.  BOARD  OF  COM'RS 
OF  IBERIA  &  ST.  MART  DRAIN- 
AGE DIST. 

(Supreme  Court  of  Louisiana.    March  16, 
1914.) 

(Syllabi*  by  the  Court.) 

Drains  (§  14*) — Dbainags  Distbiot—  Setting 

Aside— Gbotjn  ds. 

A  property  owner,  whose  property  has  been 
included  within  a  drainage  .district,  cannot, 
without  alleging  fraud  in  the  formation  of  the 
district,  maintain  a  suit  to  have  the  district 
set  aside  on  the  mere  allegation  that  his  prop- 
erty will  not  be  benefited  by  the  expenditure 
of  the  drainage  district  tax  fund,  to  which  he 
is  made  to  contribute. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  5,  6;  Dec.  Dig.  §  14.*] 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  Iberia;  James  Simon, 
Judge. 

Action  by  the  Myles  Salt  Company  against 
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the  Board  of  Commissioners  of  the  Iberia  & 
St  Mary  Drainage  District  From  Judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

Burke,  Burke  k  Smith,  of  New  Iberia,  and 
Farrar,  Jonas,  Goldsborough  &  Goldberg,  of 
New  Orleans  (Edgar  H.  Farrar  and  Richard 
F.  Goldsborough,  both  of  New  Orleans,  of 
counsel),  for  appellant  L.  T.  Dulany,  of 
New  Iberia,  for  appellee. 

BREAUX,  C.  J.  This  action  was  brought 
by  plaintiff,  the  owner  of  property  surnamed 
Island,  for  a  judgment  annulling  and  setting 
aside  an  ad  valorem  tax  of  five  mills  for  60 
years.  The  record  consists  of  a  petition  by 
plaintiff  and  an  exception  of  no  cause  of 
action  by  defendants,  in  which  defendants 
set  forth  in  detail  the  different  grounds 
upon  which  they  rest  their  defense. 

The  grounds  of  plaintiff,  as  set  forth  in 
its  petition,  are,  substantially,  that  the  de- 
fendant drainage  district  was  organized 
years  ago  to  drain  the  lowlands  between  the 
Island  of  plaintiff  and  the  Teche  Bayou; 
that,  in  forming  the  district  there  were  lat>- 
eral  lines  running  not  very  far  from  plain- 
tiff's property  that  were  made  to  deflect  at 
right  angle,  so  as  to  include  the  Island  of 
plaintiff. 

It  is  a  well-known  fact  that  the  formation 
of  the  five  islands  following  a  cordon  along 
the  western  boundary  is  a  distinct  formation 
from  that  of  the  surrounding  country.  The 
islands  are  high  while  the  marshes  and 
marais,  as  the  name  indicates,  are  low.  They 
are  distinct,  except  as  they  form  part  of  the 
landscape;  one  assisting  in  developing  the 
picturesqueness  of  the  other. 

Along  the  marshes,  people  have  dwelt  for 
many  years  who  seek  to  drain  the  low  places. 

It  is  clearly  alleged  in  plaintiff's  petition 
that  its  property  is  not  In  any  degree  ad- 
vantaged or  benefited  by  the  drainage  dis- 
trict Plaintiff  charged :  That  the  only  pur- 
pose In  extending  the  lines  around  its  prop- 
erty, after  having  deflected  for  a  considera- 
ble distance  from  the  direct  course,  was  sole- 
ly for  the  benefit  of  the  lowlands,  and  not 
with  a  view  of  adopting  a  general  plan  of 
drainage  for  the  benefit  of  all  the  other  prop- 
erty owners.  That  the  purpose  was  to  ob- 
tain a  large  revenue  without  once  thinking 
that  any  part  of  this  revenue  would  be  ex- 
pended for  tbe  drainage  of  the  Island.  That 
an  ad  valorem  tax  of  five  mills  for  40  years 
is  too  much  of  a  burden  upon  the  property 
without  giving  one  thought  to  the  drainage 
in  so  far  as  it  was  concerned. 

That  plaintiff  and  others  could  not  do 
otherwise  than  protest  against  the  imposi- 
tion of  the  tax  and  the  Issuance  of  the  bonds 
which  the  drainage  district  proposed  to 
issue. 

That  defendants  did  not  have  even  a 
negligible  concern  in  plaintiff's  drainage;  in 
fact,  that  plaintiff  did  not  need  drainage,  be- 
cause the  water  flows  down  the  slopes  of  the 


Island  to  the  neighboring  waters  without  the 
least  aid.  That  plaintiff's  property  1«  the 
most  valuable  and  the  highest  assessed  of  all 
the  property  in  the  district  That  it  has 
never  received  a  cent  of  benefit  from  the 
drainage  district  and  never  wllL  That  only 
the  lands  of  others  will  be  benefited.  That 
all  of  these  plans  and  projects  for  part  of 
the  part  are  unconstitutional,  and  a  usurpa- 
tion of  authority,  and  an  attempt  to  take 
petitioner's  property  without  due  process  of 
law,  in  violation  of  the  fourteenth  amend- 
ment of  the  Constitution. 

The  defendant,  on  the  other  hand,  urged 
that  plaintiff  had  no  good  cause  of  action, 
as  plaintiff  has  sought  to  pitch  its  suit  on  the 
want  of  benefit  to  be  derived  from  the  tax; 
that  the  question  has  been  settled  hereto- 
fore by  the  decision  of  the  court;  that  the 
decision  contains  no  allegation  of  fraud,  and 
therefore  sets  forth  no  good  ground  upon 
which  the  court  can  question  the  action  of 
the  police  jury. 

Defendant  in  its  exception  claims  attor- 
ney's fees  as  damages  for  the  dissolution  of 
the  injunction. 

The  jddge  of  the  district  court  found,  as 
urged  by  defendant  that  the  issues  had  been 
settled  by  repeated  decisions  of  the  courts 
against  the  plaintiff,  and  that  also,  because 
a  necessary  averment  of  fraud  and  wrong 
or  unauthorized  invasion  of  private  rights 
was  wanting  to  sustain  the  motion  to  dis- 
solve the  injunction,  the  court  dismissed  the 
action,  and  awarded  damages  for  fee  of 
attorney. 

The  district  court  accepted  as  correct  the 
view  that  the  decisions  heretofore  rendered 
settle  the  question  forever  that  the  local  au- 
thorities as  to  drainage  have  the  absolute 
right  to  organize  drainage  districts  and  give 
them  shape  and  boundary  lines  as  they 
choose. 

It  is  upon  that  theory  that  the  case  is 
before  us  for  decision;  defendant  claiming 
the  unlimited  authority  of  the  drainage 
board  in  forming  districts,  and  the  plaintiff 
denying  that  the  authority  is  not  extended 
as  claimed  by  the  defendant 

Without  an  element  of  fraud  alleged,  the 
court  properly  dismissed  the  suit 

The  court,  in  the  case  of  Bernard  v.  Bayou 
Portage  Drainage  District,  130  La.  637,  58 
South.  493,  among  other  reasons  given  for 
the  decision  said  that  as  no  fraud  or  wrong 
had  been  made  to  appear,  it  would  not  inter- 
pose authority  that  would  result  in  destroy- 
ing a  district 

The  situation  is  very  similar  in  this  case, 
except  that  it  is  a  stronger  case,  in  that 
fraud  was  alleged  in  the  cited  case. 

Here  no  fraud  has  been  alleged,  nor  its 
equivalent;  besides,  the  question  has  been 
frequently  decided  that  the  court  would  not 
interfere  with  the  action  of  local  authori- 
ties in  establishing  districts.  Unless  it  is 
made  to  appear  that  the  case  presented  dif- 
fers materially  from  those  heretofore  de- 
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elded,  the  court  will  have  to  adhere  to  Its 
former  ruling  upon  the  subject 

This,  we  take  It,  cannot  be  made  to  ap- 
pear, unless  it  Is  evident  that  fraud  has  been 
attempted  or  actually  committed. 

Again,  in  the  case  of  the  St  Mary  Drain- 
age District,  104  La.  703,  29  South.  302, 
fraud  was  charged.  The  local  authorities 
were  endeavoring  to  reclaim  a  small  part  of 
a  district  without  regard  to  the  reclamation 
In  a  very  large  remaining  area. 

There  was  substantially  discrimination. 

Here  the  issues  do  not  present  that  ques- 
tion. 

Under  well-established  jurisprudence,  there 
must  be  more  than  an  ordinary  error  alleged. 

At  this  time,  in  the  history  of  the  juris- 
prudence of  this  state,  it  is  of  great  impor- 
tance not  to  set  aside  that  which  has  received 
repeated  approval.  Hence  the  necessity  of 
more  than  ordinary  allegations.  It  is  not  a 
question  of  ordinary  error. 

Without  going  further  into  the  question 
presented  in  an  exception,  we  will  sustain 
the  district  court's  ruling. 

For  reasons  stated,  the  judgment  appealed 
from  is  affirmed. 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 

(134  La.) 

No.  20,225. 

VASQUEZ      METROPOLITAN  BLDG.  00. 


(Supreme  Court  of  Louisiana. 

1914.) 


March  16, 


(SyUabvt  by  the  Court.) 

1.  Corporations  (}  557*)— Appointment  of 
Rbceiveb — Vacation — Grounds. 

An  appointment  of  a  receiver  under  Act 
No.  159  of  1898  will  be  vacated,  when  made  on 
the  same  day  the  petition  of  the  plaintiff  was 
filed,  on  the  unauthorized  answer  and  confession 
of  the  president  of  the  corporation. 

[Ed-  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2227,  2228,  2230-2236;  Dec  Dig. 
|  557.*] 

2.  Corporations  (8  557*)— Appointment  op 
Receiver— Vacation— Grounds. 

Such  an  appointment  will  be  vacated  for 
the  additional  reasons  that  the  petition  of  the 
creditor  contained  no  prayer  for  a  rule  on  the 
defendant  to  show  cause  why  a  receiver  should 
not  be  appointed,  and  no  such  rule  was  ordered 
to  issue  by  the  judge  as  required  by  section  2 
of  Act  No.  159  of  .1898,  and  the  instanter  order 
of  appointment  does  not  disclose  a  case  of 
emergency  as  required  by  section  8  of  said  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2227,  2228,  2230-2236;  Dec.  Dig. 
i  557.*] 

Appeal  from  Civil  District  Court  Parish 
of  Orleans;  E.  K.  Skinner,  Acting  Judge. 

Action  by  Paul  Vasquez  against  the  Met- 
ropolitan Building  Company.  From  an  or- 
der' appointing  a  receiver,  Benjamin  C.  Rea 
appeals.  Reversed  and  remanded. 


McCloskey  &  Benedict  of  New  Orleans, 
for  appellant  Louis  Randolph  Hoover,  of 
New  Orleans,  for  appellee  Davis,  Receiver 
of  Metropolitan  Bldg.  Co. 

LAND,  J.  On  August  28,  1913,  the  follow- 
ing proceedings  were  had  in  the  court  be- 
low: 

Paul  Vasquez  filed  a  petition  alleging  that 
he  was  a  creditor  of  the  defendant  company 
in  the  sum  of  $232.41,  balance  due  for  ma- 
terials furnished  and  labor  performed;  that 
the  said  company  was  unable  to  meet  Its 
obligations  as  they  matured,  and  that  an 
appointment  of  a  receiver  was  necessary,  as 
shown  by  a  resolution  of  the  board  of  di- 
rectors of  the  aforesaid  company,  of  date 
August  27,  1913,  annexed  to  the  petition; 
that  the  petitioner  recommended  and  desir- 
ed the  appointment  of  Albert  D.  Davis  as 
receiver. 

The  prayer  of  the  petition  was  that  Albert 
D.  Davis  be  appointed  receiver,  and,  on  quali- 
fying, be  authorized  to  take  possession  of 
the  property  of  the  corporation,  and  adminis- 
ter the  same  according  to  law,  and  as  orderT 
ed  by  the  court,  and  that  an  inventory  of  the 
property  of  the  company  be  taken  by  F.  C. 

Marx,  notary,  with  the  assistance  of  

and    appraisers,  appointed  by  the 

court,  and  for  general  and  equitable  relief. 

The  petition  contained  no  prayer  for  the 
citation  of,  or  rule  on,  the  defendant  com- 
pany, or  for  judgment  on  the  money  demand. 
The  resolution  annexed  to  the  petition  reads 
as  follows: 

"That  the  company  was  unable  to  meet  its 
obligations  as  they  matured.  That  the  appoint- 
ment of  a  receiver  was  necessary  to  preserve 
and  administer  its  assets  for  the  benefit  of  all 
concerned. 

"That  the  board  of  directors  recommend  and 
desire  the  appointment  of  Albert  D.  Davis,  as 
receiver;  he  being  a  civil  engineer,  and  compe- 
tent to  carry  out  the  unfinished  contracts  of  the 
company. 

"There  being  no  further  business,  the  meet- 
ing was  adjourned.** 

The  answer  to  the  petition  was  filed  on 
August  28,  1913,  and  reads  as  follows: 

"And  now  into  this  honorable  court"  in  pro-, 
pria  persona  "comes  J.  C.  Diboll,  president  of 
the  Metropolitan  Building  Company,  defendant 
herein,  and  by  virtue  of  the  resolution  adopted 
by  the  board  of  directors  of  said  company  on 
the  27th  day  of  August  1913,  a  duly  authenti- 
cated copy  of  which  is  annexed  to  the  petition 
in  this  case,  joins  in  the  prayer  of  the  said 
petition. 

"Wherefore  appearer  prays  that  judgment  may 
be  rendered  as  prayed  for  in  said  petition. 

"[Signed]  J.  C.  Diboll." 

On  the  same  day  the  Judge  below  rendered 
judgment  as  follows,  to  wit: 

"Considering  the  resolution  adopted  by  the 
board  of  directors  of  the  defendant  corporation, 
the  written  consent  of  its  president,  and  the 
allegations  of  the  foregoing  petition,  the  law 
and  the  evidence  being  in  favor  of  the  plaintiff, 
for  the  reasons  this  day  orally  assigned, 


•For  other  cases  see 
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"It  Is  ordered,  adjudged,  and  decreed  that  Al- 
bert D.  Davis  be  appointed  receiver  of  the 
Metropolitan  Building  Company,  and  that  let- 
ters as  such  issue  to  him,  upon  his  furnishing 
bond  with  good  and  solvent  surety,  in  the  sum 
of  five  thousand  dollars,  and  taking  oath  ac- 
cording to  law,  such  bond  to  be  hereafter  in- 
creased should  the  court  deem  it  necessary,  and 
said  receiver  to  have  foil  power  and  dispose  of 
the  property  and  income  of  said  corporation  in 
such  manner  as  the  court  shall  direct 

"It  is  further  ordered  that  an  inventory  of 
the  property  of  the  said  corporation  be  taken  by 
F.  O.  Marx,  notary  public,  of  this  city,  and  that 
T.  0.  W.  Ellis  and  John  Sbisa  be  appointed 
and  sworn  as  appraisers  to  value  the  property 
to  be  inventoried." 

On  the  same  day  Albert  D.  Davis  gave 
bond,  took  the  oath,  and  received  letters  as 
receiver. 

On  September  3,  1913,  Benjamin  0.  Rea, 
representing  that  he  was  a  creditor  of  the 
defendant  company  in  the  sum  of  $2,500, 
represented  by  its  mortgage  note,  and  that 
he  was  aggrieved  by  the  judgment  appoint- 
ing Albert  D.  Davis  as  receiver,  petitioned 
for  and  was  granted  an  appeal  from  said 
judgment,  which  was  perfected  by  the  ex- 
ecution and  filing  of  a  proper  bond  in  the 
sum  fixed  by  the  court 

[1,2]  The  contentions  of  the  appellant  are 
thus  summed  up  in  his  brief: 

"We  submit  therefore,  that  there  never  was 
a  main  proceeding  upon  which  the  ancillary  pro- 
ceeding could  be  founded ;  that  no  citation  never 
issued  to  the  defendant;  that  the  defendant 
never  came  into  the  court;  that  its  president 
had  no  authority  to  attempt  to  bring  it  in ;  and 
the  provisions  of  the  receivership  act  were  ab- 
solutely ignored." 

The  president  of  the  company  had  no  au- 
thority to  appear  for  the  defendant  corpora- 
tion outside  of  the  said  resolution,  which 
conferred  no  mandate  on  him. 

In  a  similar  case  this  court  said: 

"The  record  discloses  no  authority  in  the 
president  to  consent  to  the  appointment  of  a 
receiver,  and  he  had  none  ex  officio.  See  23 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1022.  There 
was  no  citation  to  the  corporation,  and,  if  the 

E resident  was  without  authority,  the  proceed- 
igs  were  ex  parte." 

See  Saxon  v.  Brick  Co.,  113  La.  640,  642,  37 
South.  640. 

In  the  same  case  it  was  held  that  the 
appointment  of  a  receiver  was  an  ancillary 
proceeding  in  a  pending  suit  brought  to  ob- 
tain some  other  relief  which  the  court  has 
jurisdiction  to  grant 

Counsel  for  the  receiver  cite  Oil  City  Iron 
Works  v.  Pelican  Oil  &  Pipe  Line  Co.,  116 
La.  265,  88  South.  987.  In  that  case,  how- 
ever, the  petition  of  the  creditor  was  in  due 
form,  and  concluded  with  a  prayer  for  cita- 
tion and  judgment  The  judge  ordered  that  a 
rule  issue  requiring  the  defendant  company 
to  show  cause,  if  any  it  had,  on  or  before  ten 
days  from  the  date  of  the  order,  why  a  re- 
ceiver should  not  be  appointed  as  prayed  for. 
Nine  days  later  the  defendant  company  an- 
swered through  its  president  admitting  that 


It  was  Indebted  unto  the  plaintiff,  and  con- 
senting that  judgment  should  be  rendered 
against  it  for  that  amount  Further  answer- 
ing, the  defendant,  among  other  things, 
averred  that  by  resolution  of  the  board  of  di- 
rectors its  president  was  authorized  to  con- 
sent to  the  appointment  of  a  receiver  in  case 
a  proper  proceeding  was  instituted  for  the 
same.  The  resolution  is  not  Bet  forth  in  the 
statement  of  the  case. 

Counsel  for  the  receiver  also  cite  the  Eck- 
hardt  Case,  114  La.  119,  38  South.  78.  In 
that  case  the  plaintiff  prayed  that  the  defend- 
ant company  be  duly  cited  to  show  cause  why 
a  receiver  should  not  be  appointed.  On  the 
next  day  the  company  answered  through  its 
vice  president  who  was  authorized  by  resolu- 
tion of  the  board  of  directors  to  consent  to  the 
appointment  of  a  receiver.  The  stockholders 
of  the  company  had  previously  met  and  re- 
solved on  a  liquidation  of  its  affairs  under  its 
charter  provisions.  The  plaintiffs  had  pre- 
sented a  petition  in  due  form  for  the  appoint- 
ment of  a  receiver,  and  the  voluntary  appear- 
ance of  the  corporation  could  not  affect  their 
right  to  the  relief  prayed  for.  Other*  parties 
in  Interest  moved  to  set  aside  the  order  of 
appointment  on  various  grounds;  one  of 
them  being  that  they  had  not  been  given  an 
opportunity  to  be  heard.  The  court  answered 
that  the  law  gave  them  an  opportunity  to  con- 
test the  order  after  it  was  made,  either  by 
appeal,  or  by  motion  to  vacate  the  order. 

Section  2  of  Act  No.  159  of  1898,  p.  313, 
provides  that  the  petition  for  a  receiver  shall 
be  presented  to  the  court,  which — 

"shall  cause  a  copy  of  the  petition  together 
with  an  order  to  be  served  on  the  corporation 
requiring  it  to  show  cause  on  a  day  fixed  (not 
less  than  ten  days  from  the  date  of  such  order, 
unless  circumstances  shown  require  in  the  judg- 
ment of  the  court  a  shorter  delay)  and  such  ap- 
plication shall  be  heard  and  determined  by  the 
court  in  a  summary  manner  in  term  time  or 
vacation,  and  without  the  intervention  of  the 
jury." 

Such  an  order  of  court  is  a  prerequisite  to 
the  citation  of  the  defendant  The  law  pro- 
vides for  no  other  mode  of  citation.  A  peti- 
tion for  the  appointment  of  a  receiver,  with- 
out the  statutory  order  of  court  is  an  incho- 
ate pleading,  which  can  produce  no  legal  ef- 
fect, either  as  to  the  defendant,  or  other  par- 
ties in  Interest  The  statutory  order  of  court 
is  really  the  commencement  of  the  receiver- 
ship proceedings.  Section  8  of  the  said  act 
requires  all  petitions,  motions,  rules,  etc,  to 
be  entered  on  the  order  book,  and  concludes 
as  follows: 

"No  order  shall  be  granted  by  the  court  until 
ten  days  after  entry  of  such  notice  in  the  order 
books,  except  an  order  to  show  cause,  or  when 
circumstances  in  the  opinion  of  the  court  re- 
quire otherwise,  and  same  is  so  stated  in  the 
order  or  decree." 

In  the  case  at  bar  no  such  circumstances 
are  shown  or  stated  in  the  order  of  the  court 
In  the  absence  of  such  circumstances,  no  ox- 
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der  can  be  granted  In  a  receivership  until  ten 
days  after  the  entry  of  the  notice  required 
under  said  section,  except  an  order  to  show 
cause. 

We  are  of  opinion  that  the  above  provisions 
of  the  statute  should  be  strictly  construed 
and  enforced. 

We  sum  up  the  defects  in  the  proceedings 
below  as  follows: 

(1)  The  petition  does  not  pray  for  citation, 
or  rule  on  defendant,  or  for  judgment  against 
the  defendant,  or  against  the  receiver,  if 
appointed.  For  form  of  petition  and  order, 
see  Oil  City  Works  v.  Pelican  &  Pipe  Line 
Co.,  115  La.  267, 38  South.  987. 

(2)  The  court  issued  no  rule  to  show  cause 
as  required  by  section  2  of  Act  169  of  1898. 

(3)  The  president  is  not  shown  to  have  been 
authorized  to  answer  and  confess  judgment 

(4)  The  order  appointing  a  receiver  violated 
section  8  of  said  act,  as  it  does  not  show  a 
case  of  emergency  for  the  lnstanter  appoint- 
ment of  a  receiver. 

In  Saxon  v.  Brick  Co.,  118  La.  642,  87 
South.  540,  the  court  remanded  the  case,  and 
we  follow  that  precedent. 

It  is  therefore  ordered  that  judgment  be- 
low, appointing  a  receiver,  be  annulled,  avoid* 
ed,  and  reversed,  and  it  is  now  ordered  that 
this  cause  be  remanded,  with  leave  to  amend 
the  pleadings,  and  for  further  proceedings  ac- 
cording to  law;  costs  below,  up  to  and  includ- 
ing the  appointment  of  the  receiver,  to  be 
paid  by  the  plaintiff,  and  costs  of  appeal  by 
the  appellees. 

PROVOSTT,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 


(184  La.) 

No.  20,138. 
ROHM  v.  J  ALLANS  et  aL 
(Supreme  Court  of  Louisiana.    Jan.  19,  1914. 
Rehearing  Denied  March  30,  1914.) 

(Byttabut  by  the  Court.) 

1.  Kefkbbncx  (8  100*)— Report  of  Comns- 
sionkb— Exceptions— Sufficiency. 

Where  a  special  commissioner,  appointed 
under  Act  No.  52  of  1912,  p.  61,  makes  report  to 
the  district  court,  the  parties  shall  have  ten 
days  from  the  filing  of  the  report  to  file  excep- 
tions thereto.  These  exceptions  mast  be  direct 
clear,  and  specific,  pointing  out  those  things 
which  are  excepted  to;  and  exceptions  which  are 
vague,  general,  and  indefinite  will  not  be  con- 
sidered as  having  been  made. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  H  157-168;  Dec  Dig.  8  100.*] 

2.  Appeal  and  Error  (|  1073*)— Harmless 
Error— Premature  Signing  of  Judgment. 

The  signing  of  a  judgment  on  the  day  that  it 
is  rendered  is  irregular ;  but  it  is  not  reversible 
error  where  the  party  cast  has  not  been  deprived 
of  any  real  right  A  motion  for  a  new  trial 
may  be  made  within  three  judicial  days  after  the 
rendition  of  the  judgment  State  ex  reL  Allen  v. 
Judge,  36  La.  Ann.  1104 ;  State  ex  rel.  Hall  v. 
Judge,  50  La,  Ann.  409,  23  South.  297. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4240-4247;   Dec.  Dig.  | 
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3.  Appeal  and  Error  (§  173*)— Presenta- 
tion on  Appeal — Plea  of  Res  Judicata. 

Peremptory  exceptions  may  be  filed  in  the 
Supreme  Court;  and  a  plea  of  res  adjudicata 
filed  in  that  court  will  oe  disposed  of  where 
the  record  contains  all  of  the  evidence,  although 
such  plea  was  not  filed  in,  and  decided  by,  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1079-1089,  1091-1093, 
1095-1098,  1101-1120;  Dec  Dig.  §  173.*] 

4.  Appeal  and  Error  (8  173*)— Mechanics* 
Liens  (§  132*)— Presentation  on  Appeal- 
Peremptory  Plea  of  Prescription. 

A  peremptory  plea  of  prescription  may  be 
filed  in  the  Supreme  Court  But  the  prescrip- 
tion of  45  days  does  not  run  against  material- 
men, etc.,  under  a  building  contract  if  their 
sworn  statements  are  recorded  in  the  mortgage 
oflice  within  45  days  after  the  completion  of 
the  building  contract   Act  134,  1906,  p.  223. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  &  1079-1089,  1091-1093, 
1095-1098,  1101-1120;  Dec.  Dig.  8  173;*  Me- 
chanics* Liens,  Cent  Dig.  §g  190, 192-207;  Dec. 
Dig.  S  132.*] 

5.  Mechanics'  Liens  (|  132*)— Time  for  Fil- 
ing. 

Materialmen  may  serve  and  file  their  ac- 
counts, when  they  are  due,  during  the  execution 
of  the  contract  or  after  it  is  completed,  provid- 
ed they  are  filed  and  recorded  within  45  days 
after  the  contract  is  completed. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  Si  190,  192-207;  Dec.  Dig.  8 
132.*] 

Appeal  from  Civil  District  Court  Parish  of 
Orleans;  T.  C.  W.  Ellis,  Judge. 

Action  by  George  Rohm  against  Peter  J. 
Jallans  and  others.  From  judgment  for 
plaintiff,  defendant  National  Surety  Company 
appeals.  Amended  in  part  remanded  in  part, 
and  affirmed  in  all  other  respects. 

Grant  &  Grant  of  New  Orleans,  for  appel- 
lant National  Surety  Co.  K.  V.  Richard,  of 
New  Orleans,  for  plaintiff  appellee.  Robert 
H.  Marr,  of  New  Orleans,  for  appellee  Caro- 
lina Portland  Cement  Co.  Anthony  J.  Rossi, 
of  New  Orleans,  for  appellees  Crescent  City 
Mfg.  Co.  and  another.  Emile  Pomes,  of 
New  Orleans,  for  appellees  Bachman  and  an- 
other. 

SOMMERVILLE,  J.  Plaintiff,  the  owner 
of  certain  property,  entered  into  a  contract 
with  defendant  Jallans  to  construct  two  dou- 
ble cottages  upon  said  lots,  with  the  National 
Surety  Company  as  security.  Jallans  de- 
faulted on  his  contract  and,  after  notice,  the 
buildings  were  finished  by  the  owner  at  the 
former's  expense,  under  the  terms  of  the  con- 
tract 

The  owner  provoked  this  concursus,  and 
deposited  forty  dollars  in  court,  being  the 
balance  due  Jallans  after  the  contract  had 
been  completed.  The  National  Surety  Com- 
pany has  appealed  devolutively  from  a  judg- 
ment against  it  in  favor  of  five  furnishers  of 
materials ;  and  the  judgment  of  the  district 
court  in  favor  of  appellees  has  been  executed, 
over  the  protest  of  the  surety  company. 

Two  of  the  materialmen,  appellees,  have 
answered  the  appeal,  and  asked  that  the 
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Judgment  be  amended  by  allowing  Interest 
They  did  not  appeal  from  the  judgment,  and 
the  statement  was  made  In  open  court,  which 
remains  uncontradicted,  that  they  had  volun- 
tarily executed  tbeir  judgments  against  the 
surety  company.  They  cannot  be  heard  on 
their  applications  to  amend  the  judgment 

The  evidence  in  this  case  was  taken  before 
a  commissioner,  in  accordance  with  Act  No. 
52  of  1912,  p.  61,  which  provides  for  the  tak- 
ing of  testimony  in  concursus  proceedings  in 
this  state  in  cities  of  50,000  inhabitants  or 
over,  and  which  act  requires  the  commission- 
er to  report  his  findings  on  the  law  and  the 
facts  to  the  district  court  In  section  10  of 
the  act  It  is  provided  further : 

"The  party  shall  have  ten  days  from  the  time 
of  the  filing  of  the  report  to  file  exceptions 
thereto;  ana  if  no  exceptions  are  filed  within 
that  period  by  interested  parties,  the  report 
shall  stand  confirmed  on  the  next  rule  day  after 
the  ten  days  have  elapsed.  If  exceptions  are 
filed,  they  shall  be  fixed  for  hearing  on  the  sec- 
ond rule  day  after  the  ten  days  have  elapsed,  if 
the  court  is  then  in  session;  if  not  it  shall  be 
fixed  for  hearing  on  the  second  rule  day  of  the 
next  sitting  of  the  court." 

[1]  The  special  commissioner  filed  his  re- 
port In  the  office  of  the  clerk  of  court  March 
3, 1913 ;  and  no  exceptions  were  filed  thereto 
until  March  14, 1913 ;  besides,  the  exceptions 
to  the  report  are  so  general  and  vague  that 
they  cannot  be  considered  as  exceptions  at 
all.  The  exceptions  referred  to  in  section  10, 
before  quoted,  are  direct  and  specific  excep- 
tions taken  to  the  several  findings  of  the 
commissioner;  and  when  the  exceptions  are 
not  special,  and  do  not  clearly  indicate  the 
rulings  and  findings  of  the  commissioner 
which  are  objected  to,  they  cannot  be  consid- 
ered as  exceptions.  Upon  the  filing  of  vague, 
Indefinite,  and  general  exceptions,  it  becomes 
the  duty  of  the  district  court  to  confirm  the 
report  of  the  commissioner  as  if  no  excep- 
tions had  been  taken  to  the  report. 

The  National  Surety  Company  has  filed  an 
assignment  of  errors  on  the  face  of  the  rec- 
ord, in  this  court  and  it  asks  for  a  reversal 
of  the  judgment  appealed  from.  Among  oth- 
er things,  It  is  alleged : 

"The  lower  court  erred  in  overruling  the  ex- 
ceptions to  the  commissioner's  report  filed  on 
behalf  of  defendant" 

The  alleged  error,  like  the  exceptions  to 
the  commissioner's  report,  is  too  general, 
vague,  and  indefinite  to  be  considered. 

Another  alleged  error  is  that  the  trial  court 
erred  in  taxing  costs  against  it  (the  surety 
company) ;  and  further  that  it  erred  in  tax- 
ing a  fee  of  $200  in  favor  of  the  special  com- 
missioner herein,  as  part  of  the  costs.  Sec- 
tion 9  of  Act  No.  52,  1912,  p.  61,  directs  the 
court  to  fix,  in  its  discretion,  compensation 
for  the  commissioner;  and  section  11  of  the 
act  provides  that  the  parties,  whose  excep- 
tions are  overruled,  shall  pay  costs  for  the 
mass. 

[2]  Another  error  alleged  Is  that  the  Judg- 


ment of  the  district  court  was  rendered  and 
signed  on  the  same  day,  without  waiting  for 
the  lapse  of  three  judicial  days  as  is  required 
by  law.  This  was  irregular ;  but  it  is  not  a 
reversible  error.  Appellants  might  have  filed 
a  motion  for  a  new  trial  within  three  judi- 
cial days  after  the  judgment  was  rendered, 
and  have  disregarded  the  signing  of  the  judg- 
ment State  ex  reL  Allen  v.  Judge,  35  La. 
Ann.  1104;  State  ex  rel.  Hall  v.  Judge,  50 
La.  Ann.  409,  23  South.  297.  Appellant  has 
not  been  injured  by  the  premature  signing  of 
the  judgment. 

Another  error  alleged  is  that  no  judgment 
should  have  been  rendered  against  said  sure- 
ty company  in  favor  of  the  Crescent  City 
Manufacturing  Company,  one  of  the  appellees 
here,  for  the  reason  that  a  final  judgment  in 
the  case  of  Crescent  City  Manufacturing  Co. 
v.  George  Rohm  and  National  Surety  Co. 
{So.  96298) ,  on  the  docket  of  the  Civil  Dis- 
trict Court,  had  been  rendered  in  favor  of  th« 
surety  company  rejecting  the  demands  of  the 
Crescent  City  Manufacturing  Company. 

The  evidence  in  the  record  shows  that  the 
Crescent  City  Manufacturing  Company  had 
instituted  suit  against  Rohm,  the  owner  of 
the  buildings,  and  the  surety  company  for  the 
materials  furnished  by  it  under  the  build- 
ing contract  here  involved;  the  surety  com- 
pany being  sued  on  the  bond  attached  to  the 
building  contract.  The  surety  company  ex- 
cepted to  plaintiffs  petition  on'  the  ground 
that  it  disclosed  no  cause  of  action  as  to  it ; 
this  exception  was  sustained;  and  the  suit 
was  dismissed  as  to  the  surety  company. 
This  judgment  was  final  in  favor  of  the  sure- 
ty company,  and  it  has  full  effect  between 
the  parties. 

[3]  This  error  is  made  the  basis  of  a  per- 
emptory plea  of  res  adjudicata,  also  filed  in 
this  court  The  plea  was  not  made  before 
the  commissioner,  and  it  forms  no  part  of  the 
exception  to  bis  report,  so  that  the  district 
court  had  no  opportunity  to  pass  upon  it 
Such  a  plea  was  filed  in  the  district  court  aft- 
er judgment;  but  it  was  too  late  to  be  con- 
sidered in  that  court  Nevertheless,  the  rec- 
ord and  evidence  sustain  the  plea  made  in 
this  court,  and  we  shall  dispose  of  It  In  the 
manner  already  Indicated.  There  Is  no  ne- 
cessity for  remanding  the  case  on  this  point 

[4]  The  last  error  assigned  is  also  embrac- 
ed in  a  peremptory  exception  filed  In  this 
court  and  is  based  on  a  plea  of  prescription 
of  45  days  under  Act  No.  134  of  1906,  p.  223. 

That  is  an  act : 

"Relative  to  building  contracts  .in  cities  in 
this  state  of  over  fifty  thousand  Inhabitants; 
providing  for  the  bond  to  be  given  therein  for 
the  protection  of  the  owner,  subcontractor, 
workmen,  laborer,  mechanics,  and  furnishers  of 
materials,  for  the  recording  of  the  same,  and 
the  proceedings  to  be  had  thereunder." 

Section  1  provides  for  a  written  contract 
to  be  entered  into  between  the  owner  and 
the  contractor,  to  be  recorded  in  the  office 
of  the  recorder  of  mortgages  before  the  date 
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fixed  on  which  the  said  work  Is  to  commence, 
and  not  later  than  seven  days  after  the  date 
of  said  contract,  and  that  such  recordation 
shall  create  a  lien  and  privilege  on  the  build- 
ing and  grounds  or  other  works  in  favor  of 
the  undertaker,  contractor,  master  mechanics, 
subcontractors,  workmen,  laborers,  mechan- 
ics, and  furnishers  of  material,  as  their  in- 
terest may  appear.  It  further  provides  that 
the  owner  shall  require  from  the  contractor 
a  bond  with  good  and  solvent  security,  to  be 
attached  to  and  recorded  with  the  contract  in 
the  mortgage  office,  the  condition  of  which 
bond  shall  be  the  true  and  faithful  perform- 
ance of  the  contract,  and  the  payment  of  all 
subcontractors,  workmen,  laborers,  mechan- 
ics, and  furnishers  of  material ;  the  said  bond 
to  be  made  In  favor  of  the  owner,  subcon- 
tractor, workmen,  etc.,  as  their  interests 
may  appear. 

.  The  act  then  provides  for  the  recording  In 
the  mortgage  office  of  claims  against  the 
contractor,  which  section  of  the  act  Is  now 
submitted  for  Interpretation.  The  section  Is 
as  follows: 

"Every  person  having  a  claim  against  the 
undertaker,  contractor,  master  mechanic  or 
engineer  shall,  after  the  date  of  the  completion 
of  said  work  by,  or  the  date  of  the  default  of, 
the  undertaker,  contractor,  master  mechanic  or 
engineer,  file  a  sworn  statement  thereof  with 
the  owner,  and  record  a  sworn  statement  there- 
of in  the  office  of  the  recorder  of  mortgages  for 
the  parish,  in  which  said  work  has  been  done, 
within  forty-five  days  after  the  completion  of 
said  contract" 

It  Is  alleged  by  the  surety  company  that 
the  contractor  defaulted  October  10,  1910, 
and  that  the  claims  of  the  appellees  for  the 
materials  furnished  by  them  were  not  served 
on  the  owner,  and  filed  In  the  office  of  the 
recorder  of  mortgages,  within  45  days  there- 
after. 

The  question  of  prescription  was  not  pre- 
sented to,  or  passed  upon  by,  the  district 
court 

While  the  section  quoted  Is  not  as  clear- as 
it  might  be,  it  specially  says,  of  the  sworn 
statement  to  be  recorded  In  the  office  of  the 
recorder  of  mortgages,  that  it  shall  be  record- 
ed "within  forty-five  days  after  the  comple- 
tion of  the  said  contract"  The  default  of  the 
contractor  mentioned  In  the  section,  and 
which  gives  to  the  materialman  his  right  to 
look  to  the  owner  or  the  surety  for  payment 
is  the  default  by  the  contractor  to  pay  the 
materialman  when  his  bill  is  due.  This 
meaning  is  demonstrated  by  the  very  nature 
of  surety shipr  which  is  not  only  to  pay  upon 
the  default  of  the  principal  obligor,  but  to 
pay  when  and  where  the  debt  is  exigible. 
The  contractor  gave  the  bond  to  secure  the 
materialmen  and  others  in  case  of  his  de- 
fault In  paying  them.  He  was  not  in  default 
to  the  materialman  when  he  defaulted  on  the 
contract  with  the  owner  of  the  building. 
That  default  on  the  contractor's  part  was  not 
a  completion  of  the  contract   The  contract 


was  not  completed  October  10th,  when  he 
defaulted  thereon.  Where  the  act  uses,  the 
word  "contract,"  It  has  reference  to  the  con- 
tract entered  into  between  the  owner  and  con- 
tractor; and  the  statute  gives  the  right  to 
materialmen  and  others  to  record  sworn 
statements  'in  the  office  of  the  recorder  of 
mortgages  for  the  parish  in  which  said  work 
has  been  done  within  forty-five  days  after 
the  completion  of  the  said  contract" 

The  evidence  does  not  show,  so  far  as  we 
have  been  able  to  examine  the  vast  amount 
of  testimony  in  the  case,  when  the  contract 
was  finally  completed.  We  have  already 
seen  that  after  the  default  of  the  contractor, 
Jallans,  the  building  was  finished  by  the  own- 
er at  the  expense  of  Mr.  Jallans,  the  original 
contractor,  through  a  second  contractor ;  and 
the  contract  wjth  the  latter  required  him  to 
complete  the"bullding  on  or  before  February 
1,  1911.  And  the  claims  of  all  the  material- 
men were  filed  before  that  date,  with  the  ex- 
ception of  that  of  David  Lenily,  for  $54  which 
was  recorded  May  19,  1911. 

[5]  Upon  this  showing,  the  surety  company 
then  argues  that  the  claims  of  the  material- 
men were  recorded  too  soon,  for  the  lan- 
guage of  the  statute  provides  that  they  shall 
be  recorded  "within  forty-five  days  after  the 
completion  of  said  contract";  and  having 
been  recorded  before  the  completion  of  said 
contract,  and  not  after,  that  they  are  without 
effect  This  argument  is  without  merit  The 
claims  were  due  before  the  contract  was  com- 
pleted, and  the  materialmen  had  the  right, 
under  the  law,  to  file  their  attested  accounts 
and  to  record  same  in  the  office  of  the  re-  ' 
corder  of  mortgages  at  any  time  within  45 
days  after  the  completion  of  the  contract 

As  to  the  claim  of  David  Lenily  for  $54, 
which  appears  to  have  been  recorded  In  the 
mortgage  office  May  13,  1911,  it  does  not  ap- 
pear whether  It  was  recorded  In  time  or  not ; 
and  the  case  will  have  to  be  remanded  for 
evidence  and  decision  on  this  point  -f 

The  surety  company  contends  further  In 
this  court,  with  reference  to  the  Lemly  claim, 
that  no  evidence  was  offered  before  the  com- 
missioner in  support  thereof.  The  record 
shows  that  the  claims  of  all  parties  who  were 
then  present  before  the  commissioner  were 
admitted  to  be  correct  and  to  have  been 
proved  up.  Besides,  as  we  have  hereinbe- 
fore noted,  there  was  no  specific  exception 
taken  to  the  master's  report  with  reference 
to  any  of  these  claims;  the  point  was  not 
submitted  to  the  commissioner  or  to  the  dis- 
trict court ;  and  it  cannot  be  considered  here. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  striking  therefrom  the  amounts 
of  $387.29  In  favor  of  the  Crescent  City  Man- 
ufacturing Company  and  $54  In  favor  of  Da- 
vid Lemly;  that  this  case  be  remanded  for 
the  sole  purpose  of  taking  testimony  upon  the 
question  of  the  prescription  of  the  claim  of 
David  Lemly,  and  for  decision  thereon ;  and 
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that  the  judgment  appealed  from  be  affirmed 
In  all  other  respects,  costs  of  the  appeal  to 
be  paid  by  appellant  and  the  Crescent  City 
Manufacturing  Company. 


(134  La.) 

No.  19.77& 

WORLD'S  PANAMA  EXPOSITION  CO.  v. 

AMERICAN  BREWING  CO. 
(Supreme  Court  of  Louisiana.   March  16, 1914.) 
(Syllabus  by  the  Court.) 

1.  Corporations  (i  398*)— Actions  of  In- 
dividuals—Binding  Effect— Stock  Sub- 
scription. .     .  , 

In  the  matter  of  the  subscription  by  a  cor- 
poration to  the  capital  stock  of  another  cor- 
poration, the  former  cannot  be  bound  by  tne 
individual  actions,  or  promises,  of  its  directors 
or  stockholders. 

[Ed.  Note— For  other  cases,  ^  Corporations, 
Cent  Dig.  ||  1592-1594;  Dec.  Dig.  5  398.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  the  World's  Panama  Exposition 
Company  against  the  American  Brewing 
Company.  From  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

McCloskey  &  Benedict  and  John  J.  Mc- 
Closkey,  all  of  new  Orleans,  for  appellant. 
Gustave  Lemle,  of  New  Orleans,  for  appel- 
lee. 

LAND,  J.  Plaintiff,  represented  by  Its  liq- 
uidating commissioners,  sued  the  defendant 
for  $3,000  on  an  alleged  verbal  subscription 
to  the  stock  of  the  plaintiff  company. 

Defendant,  for  answer,  denied  the  alleged 
subscription. 

There  was  Judgment  In  favor  of  the  de- 
fendant, and  the  plaintiff  has  appealed. 

It  appears  from  the  evidence  that  the  fol- 
lowing document,  of  date  May,  1910,  address- 
ed to  the  stockholders,  was  signed  by  all  the 
stockholders  of  the  American  Brewing  Com- 
pany, except  two,  to  wit: 

"It  was  proposed  at  a  recent  meeting  of  the 
World's  Panama  Exposition  Company  that  the 


brewing  companies  of  New  Orleans  and  the 
agents  representing  outside  brewing  companies 
in  this  city  contribute  to  the  projected  World's 
Panama  Exposition,  if  it  should  be  held  in  New 
Orleans,  each  a  sum  of  money  based  upon  the 
total  sales  of  barreled  beer  in  1909.  Under  this 
plan  the  American  Brewing  Company  will  be 
called  upon  to  pay  the  sum  of  $25,000.  Your 
board  of  directors,  in  view  of  the  magnitude 
of  the  amount  involved,  has  resolved  to  sub- 
mit the  question  to  the  shareholders  to  learn 
their  pleasure  as  to  it. 

"It  is  the  sense  of  the  board  that,  unless 
three-fourths  of  the  capital  stock  of  the  com- 
pany is  voted  in  favor  of  the  project,  the  amount 
will  not  be  subscribed." 

At  a  regular  meeting  of  the  board  of  direc- 
tors held  on  May  10,  1910,  It  appears  from 
the  minutes  that  the  following  proceedings 
were  had: 

"The  president  submitted  for  the  board's  con- 
sideration communication  from  the  World's 
Panama  Exposition,  dated  April  27,  .1910,  re- 
questing a  subscription  to  the  Exposition. 

"On  motion  of  Mr.  Koehn,  the  same  was  laid 
over  for  further  consideration,  and  advice  from 
oua  attorney,  Mr.  Gustave  Lemle." 

Mr.  Lemle  advised  against  any  subscription 
by  the  defendant  company  unless  all  the 
stockholders  consented  thereto.  An  effort 
was  made  to  procure  such  consent,  but  two 
of  the  stockholders  dissented,  and  thereupon 
the  matter  was  dropped.  The  resolution  quot- 
ed supra  was  the  only  corporate  action  taken 
by  the  defendant  company  in  the  premises. 
There  was  no  meeting  of  stockholders.  The 
action  of  directors  and  stockholders  Individ- 
ually cannot  bind  the  corporation.  Jeaner ette 
Rice  ft  Milling  Co.  v.  Durocher,  123  La.  160, 
48  South.  780,  and  authorities  there  cited. 
As  a  matter  of  fact,  none  of  the  stockhold- 
ers signed  subscription  notes,  or  subscribed 
in  any  other  manner. 

Judgment  affirmed. 

BREAUX,  C.  J.,  tikes  no  part  herein,  hav- 
ing an  Interest  in  the  question. 

PROVOSTY,  J.,  absent  on  account  of  Ill- 
ness, takes  no  part. 


•For  other  eases  see  same  tonic  sad  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Index* 
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HOMER   etaLv.  MEEKS.    (No.  16,506.) 

(Supreme  Court  of  Mississippi.   April  20, 
1914.) 

1.  Sequestration    (8    20*)— Liability  on 
Bond— Statutes. 

Where  property  was  sequestered  in  an  ac- 
tion to  recover  its  possession  and  rental,  defend- 
ant's forthcoming  bond,  under  Code  1906,  8 
565,  is  governed  by  that  sectfon,  which  pro- 
vides that,  if  the  property  is  not  delivered,  the 
bond  may  be  filed,  ana  shall  have  the  effect  of  a 
judgment  for  the  amount  of  the  decree  or  value 
of  the  property,  and  not  by  section  4233,  provid- 
ing that  judgment  may  be  rendered  on  a  bond 
given  under  section  4223  by  a  defendant  in  re- 
plevin, for  the  wrongful  detention  of  the  prop- 
erty, aa  well  as  for  the  property  or  its  value, 
and  the  court  could  not  render  judgment  there- 
on for  wrongful  detention,  though  it  was  sub- 
stantially in  the  form  prescribed  by  section 
4223,  the  action  not  being  one  of  replevin. 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent.  Dig.  if  42-49;  Dec  Dig.  8  20.*] 

2.  Sequestration  (8  12*)— Bond — Statute. 

Under  Code  1908,  8  W5,  providing  that  a 
forthcoming  bond  for  sequestered  property  shall 
be  in  double  the  value  of  the  property,  except 
when  its  value  greatly  exceeds  the  debt  and 
probable  costs,  the  bond  need  be  in  only  double 
the  amount  of  the  debt  when  the  value  of  the 
property  greatly  exceeds  the  debt;  but  where 
the  debt  is  equal  to  or  exceeds  the  value  of  the 
property,  it  must  be  in  double  the  value  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent  Dig.  81  H-16;  Dec.  Dig.  8  12.*] 

Appeal  from  Chancery  Court,  Warren 
County;  B.  N.  Thomas,  Chancellor. 

Action  by  J.  S.  Meeks  against  S.  E.  Wall. 
From  a  judgment  for  plaintiff  against  the 
defendant  and  E.  J.  Bonier  and  another,  sure- 
ties on  a  forthcoming  bond  executed  by  de- 
fendant, the  said  sureties  appeal.  Reversed, 
and  judgment  rendered  in  accordance  with 
opinion. 

Whitfield  &  Whitfield,  of  Jackson,  for  ap- 
pellants. Hudson  &  McKay,  of  Vlcksburg, 
for  appellee. 

COOK,  J.  [1]  This  action  was  begun  In 
the  chancery  court  of  Warren  county  by  ap- 
pellee against  S.  E.  Wall.  The  bill  of  com- 
plaint charges  that  complainant  rented  to  S. 
E.  Wall  certain  oxen  and  wagons  for  a  term 
of  eight  months  for  the  sum  of  $450,  payable 
in  equal  monthly  installments;  that  Wall 
bad  not  paid  any  of  the  installments,  al- 
though all  of  same  were  long  since  due ;  that 
Wall  had  taken  the  property  from  Louisiana, 
where  both  resided,  to  Vlcksburg,  Miss.,  and 
was  there  attempting  to  dispose  of  same. 
The  bill  seeks  to  recover  possession  of  the 
property  and  the  rental  value  of  same.  To 
this  end  a  writ  of  sequestration  was  prayed 
for  and  granted  by  the  chancellor,  and  the 
sheriff  sequestered  the  property. 

Wall  gave  .a  forthcoming  bond,  with  ap- 
pellant and  one  Fitzgerald  as  sureties,  under 
section  665,  Code  of  1906,  and  the  property 
■was  delivered  to  him  by  the  sheriff.  The 
final  decree  was  against  Wall  for  the  rental 


value  of  the  property  under  the  contract,  and 
for  the  value  of  the  property,  and  against 
Wall  and  the  sureties  on  the  forthcoming 
bond  for  the  value  of  the  property,  $860,  and 
for  $800  damages  for  the  detention  of  the 
property.  That  part  of  the  decree  awarding 
damages  for  the  detention  of  the  property 
against  the  sureties  on  the  forthcoming  bond 
is  the  matter  in  issue  here. 

Appellee  contends  that  the  forthcoming 
bond  is  in  form  a  bond  by  a  defendant  in  re- 
plevin, under  section  4223,  Code  1906,  and 
that  the  proper  judgment  for  the  plaintiff 
should  be  for  the  value  of  the  property  and 
damages  for  the  wrongful  detention  thereof. 
Section  4233,  Code  1906,  provides  for  the 
judgment  for  plaintiff  in  a  replevin  suit 
where  the  defendant  has  executed  a  bond  in 
the  form  prescribed  by  section  4223.  It  is 
true  that  the  bond  in  this  case  is  substantial- 
ly in  the  form  of  a  defendant's  bond  in  an 
action  of  replevin,  but  this  is  not  an  action 
of  replevin.  The  scope  of  the  .decree  In  this 
case  is  controlled  by  section  666  of  the  Code, 
and  not  by  section  4233. 

The  fight  is  over  the  decree  against  the 
sureties  for  damages  for  wrongful  detention 
of  the  property  delivered  to  their  principal 
when  the  forthcoming  bond  was  approved  by 
the  sheriff,  and  if  this  part  of  the  decree  Is 
not  authorized  by  section  666,  Code  1906,  ap- 
pellant is  entitled  to  a  reversal.  The  stat- 
ute controls,  and  the  decisions  of  the  courts 
of  sister  states  upon  their  own  statutes,  or 
upon  the  practice  in  their  several  jurisdic- 
tions, are  not  controlling  in  the  solution  of 
the  problem  presented  by  this  appeal.  Un- 
like section  4233,  section  666  does  not  limit 
the  decree  to  be  rendered  by  the  chancery 
court,  nor  does  this  section  provide  for  a  de- 
cree against  the  sureties  for  damages  for 
wrongful  detention  of  the  property  sequest- 
ered. 

[2]  In  this  case  the  property  seized  was  de- 
livered to  the  defendant  after  he  had  enter- 
ed into  a  bond  in  double  the  value  of  the 
property,  "conditioned  to  have  the  property 
forthcoming  to  abide  the  decree  to  be  made 
by  the  court  in  the  cause."  The  bond  "was 
filed  in  the  cause,"  and  thereby  had  "the 
force  and  effect  of  a  judgment."  The  prop- 
erty was  not  "forthcoming  to  abide  the  de- 
cree," and  by  the  terms  of  the  statute  "exe- 
cution may  issue  thereon  against  all  the  ob- 
ligors for  •  *  *  the  value  of  the  proper- 
ty." The  statute  is  mandatory  that  "a  bond 
in  double  the  value  of  the  property  shall  al- 
ways be  required,  except  when  its  value  shall 
greatly  exceed  the  debt  and  all  probable 
costs."  The  statute  is  awkwardly  phrased, 
and  Is  somewhat  difficult  to  interpret;  but. 
taking  It  as  a  whole,  we  think  it  means  this: 
Where  the  value  of  the  property  seized  is 
greatly  In  excess  of  the  debt  sought  to  be  re- 
covered, It  is  only  necessary  for  the  defend- 
ant to  enter  into  a  bond  for  double  the 
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amount  of  the  debt  claimed.  Where  the  debt 
is  equal  to  or  in  excess  of  the  value  of  the 
property  seized,  the  penalty  of  the  bond  must 
be  double  the  value  of  the  property  seized,  so 
that,  in  case  the  property  be  not  forthcom- 
ing, the  amount  of  the  decree  and  all  prob- 
able costs  can  be  recovered  from  the  obligors. 

Section  565  does  not  mention  damages  for 
the  detention  of  the  property  in  connection 
with  the  amount  of  the  bond,  but  does  pro- 
vide for  "all  probable  costs."  Damages  for 
detention  does  not  seem  to  have  been  thought 
of  by  the  Legislature  when  this  section  of  the 
Code  was  under  consideration,  and,  there 
being  no  provision  for  a  judgment  for  such 
damages  against  the  obligors  on  the  forth- 
coming bond,  the  court  was  without  power 
to  read  into  the  section  the  provisions  of  sec- 
tion 4233. 

The  cause  is  reversed,  and  Judgment  will 
be  entered  here  for  the  value  of  the  property 
seized,  to  wit,  $860,  as  of  the  date  of  the  de- 
cree entered  by  the  lower  court. 


DUNCAN  v.  CITY  OF  GRENADA. 
(No.  17,338.) 

(Supreme  Court  of  Mississippi.   April  18,  1914.) 

Municipal  Cobpobations  (|  465*)  — Pub- 
lic Improvements  —  Paving  —  Appobtion- 
ment  of  Expense. 

Laws  1912,  c.  260,  by  an  amendment  in 
1913  to  the  charter  of  the  city  of  Grenada,  was 
made  a  part  of  its  charter,  except  the  first  para- 
graph of  section  1.  Section  1,  par.  2,  provides 
that  the  mayor  and  board  of  aldermen  shall  have 
power  in  their  discretion  to  require  special  im- 
provements to  be  made  on  any  part  of  a  street, 
and  may  tax  the  cost  thereof  on  the  abutting 
property  owners  whose  property  adjoins  the 
street  or  part  thereof,  ordered  to  be  improved, 
and  that  the  cost  may  be  assessed  against  the 
adjoining  owners  in  the  manner  hereinafter 
specified.  The  chapter  further  provides  that  the 
mayor  and  aldermen  may  decide  whether  the 
improvement  shall  be  paid  for  out  of  the  general 
improvement  fund,  and  whether  there  shall  be 
an  assessment  against  the  property  owners,  and 

emits  a  special  tax  to  be  levied,  and  provides 
r  fixing  the  assessments  againBt  the,  owners, 
the  time  of  payment,  etc.  Held,  that  the  city 
could  require  the  abutting  owners  on  each  side 
of  a  street  ordered  paved  to  be  assessed  for  the 
cost  of  paving  the  one-third  of  the  street  on 
their  respective  sides,  and  require  the  city  to 
pay  for  the  middle  third. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1108;  Dec.  Dig.  § 
465.*] 

Appeal  from  Chancery  Court,  Grenada 
County;  J.  G.  McGowen,  Chancellor. 

Suit  by  B.  C.  Duncan  against  the  City  of 
Grenada.  From  a  decree  dissolving  a  tempo- 
rary Injunction,  complainant  appeals.  Af- 
firmed. 

J.  L.  Barnard,  of  Grenada,  for  appellant 
Cowles  Horton,  of  Grenada,  for  appellee. 

REED,  J.  The  city  of  Grenada  Is  under  a 
special  charter.  An  amendment  was  made 
to  the  original  charter  In  1918,  in  manner  re- 


quired by  law,  whereby  all  of  chapter  260 
of  the  Laws  of  Mississippi  of  1912,  except  the 
title  thereto  and  the  first  paragraph  of  sec- 
tion 1,  stating  what  acts  and  Code  sections 
are  therein  amended,  was  made  a  part  there- 
of. The  mayor  and  board  of  aldermen  of 
Grenada,  after  the  charter  was  amended, 
adopted  a  plan  for  paving  certain  streets 
In  that  city.  By  this  plan  the  abutting  prop- 
erty owners  on  each  side  of  the  street  are 
to  be  assessed  with  the  paving  of  one-third  of 
the  street  on  their  respective  sides,  and  the 
city  Is  to  pay  for  the  middle  third.  The  city 
was  duly  authorized,  by  an  election,  to  is- 
sue bonds  In  order  to  provide  the  necessary 
funds  for  the  payment  of  its  pro  rata  share 
of  the  expense  of  the  paving.  The  bill  in 
this  case  was  filed  by  appellant,  a  citizen  and 
qualified  elector  of  the  city,  for  the  purpose 
of  obtaining  an  Injunction  restraining  the 
officers  of  the  city  from  issuing  the  bonds. 
The  chancellor- sustained  the  motion  to  dis- 
solve the  temporary  Injunction,  which  had 
been  granted,  and  dismissed  complainant's 
bill.  From  this  action  of  the  chancellor,  the 
appeal  in  this  case  was  taken. 

Counsel  for  appellant  in  his  brief,  states 
that  the  only  question  presented  in  this  ap- 
peal is  "whether,  under  the  law,  the  city  of 
Grenada  has  the  right  to  pave  the  streets 
according  to  the  plan  adopted." 

It  is  contended  that  the  act  of  1912,  which 
has  been  made  by  amendment  a  part  of  the 
charter  of  Grenada,  provides  two  methods 
of  improving  the  streets,  one  at  the  expense 
of  the  municipality,  and  the  other  at  the  ex- 
pense of  the  abutting  property  owners,  and 
that  the  city  has  no  power  to  make  a  divi- 
sion of  this  burden. 

[1]  We  see  nothing  in  the  charter  to  con- 
demn the  plan  adopted  by  the  city.  On  the 
other  hand,  it  is  clear  that  the  mayor  and 
board  of  aldermen  had  full  power  and  au- 
thority under  the  charter  as  amended  to 
apportion  the  expense  of  paving  to  the  abut- 
ting property  owners  and  to  the  city  by  the 
plan  adopted. 

The  power  of  the  municipality  to  order 
special  improvements  is  shown  in  the  follow- 
ing, being  the  second  paragraph  of  section  1 
of  chapter  200  of  the  Laws  of  1912,  now  a 
part  of  the  city's  charter:  The  mayor  and 
board  of  aldermen  of  any  municipality  in 
this  state  shall  have  power,  in  their  discre- 
tion, to  require  special  improvements  to  be 
made  on  the  whole  or  any  part  of  any  public 
street  avenue,  lane  or  alley  within  the  mu- 
nicipal limits;  and  the  mayor  and  board  of 
aldermen  shall  have  the  power  to  tax  the 
cost  of  the  special  improvement  on  the  prop- 
erty owners  whose  property  adjoins  any 
street  avenue,  lane  or  alley,  or  any  part 
thereof,  ordered  to  be  Improved.  The  cost 
of  the  special  Improvement  may  be  assessed 
against  the  adjoining  owners  In  a  manner  to 
be  hereinafter  specified." 

By  the  charter  as  amended  the  mayor  and 
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board  of  aldermen  are  given  the  power  to  de- 
cide as  to  special  improvement,  to  order 
same,  and  require  the  payment  therefor  in 
the  manner  provided.  They  are  farther,  by 
the  provisions  of  the  charter,  made  the  Judg- 
es, not  only  as  to  the  necessity  for  the  special 
improvement,  but  also  whether  or  not  the 
same  should  be  paid  for  out  of  the. general 
improvement  fund,  and  whether  or  not  there 
should  be  assessment  against  the  property 
owners.  Uniformity  in  the  method  Is  re- 
quired. A  special  tax  may  be  levied.  Full 
provisions  are  made  for. all  proceedings  rela- 
tive to  the  method  of  doing  the  work  of  pav- 
ing, ascertaining  the  cost  thereof,  fixing  the 
assessments  against  the  property  owners,  the 
amount  of  which  is  to  be  determined  by  the 
board,  fixing  the  time  of  payment,  and  pro- 
viding for  the  collection  of  the  amounts  as- 
sessed. We  see  nothing  in  these  provisions 
to  prevent  the  city  from  making  such  an  ap- 
portionment of  the  expense  of  paving  as 
made  by  the  plan  adopted. 

Practically  the  same  method  and  appor- 
tionment of  the  expenses  of  paving  a  street 
adopted  in  this  case  is  shown  in  the  case  of 
Edwards  House  Company  v.  City  of  Jackson, 
91  Miss.  429,  45  South.  14.  The  court,  in  de- 
ciding that  case,  approved  the  method  where- 
by the  expense  of  paving  was  apportioned 
among  the  abutting  property  owners,  the  city 
and  the  street  car  company.  The  provisions 
of  the  law  applicable  to  the  question  now  be- 
fore us  were  contained  in  the  Code  sections 
when  the  city  of  Jackson  constructed  the 
pavement  involved  In  the  above  case,  and 
they  are  substantially  the  same  as  those  in 
chapter  260  of  the  Acts  of  1912,  now  a  part 
of  the  charter  of  the  city  of  Grenada.  We 
approve  the  decision  in  that  case. 

When  the  Legislature  In  1912  enacted  the 
statute,  chapter  260,  which,  now,  as  a  part 
of  the  charter  of  Grenada,  gives  authority 
for  the  paving  of  streets,  and  the  charging 
and  collection  of  the  expense  therefor,  it 
did  so  with  full  knowledge  of  the  construc- 
tion of .  the  law  as  made  in  the  Edwards 
House  Case. 

The  acts  of  the  mayor  and  board  of  alder- 
men in  providing  the  method  of  making  the 
improvement,  apportioning  the  cost,  and  is- 
suing the  bonds  were  clearly  within  their 
power  and  authority.  We  decide  that  "the 
city  of  Grenada  has  the  right  to  pave  the 
streets  according  to  the  plan  adopted." 

Affirmed. 


STUARD  v.  WESTERN  UNION  TELE- 
GRAPH CO.    (No.  16,243.) 

(Supreme  Court  of  Mississippi.   March  9,  1914.) 

1.  Telegraphs  and  Telephones  (§  66*)  — 
Actions  fob  Ebbobs  in  Transmission  or 
Messages. 

An  undisclosed  principal  of  the  addressee 
of  a  telegram  has  no  right  of  action  against 
the  telegraph  company  for  damage  sustained  by 


him  because  of  an  error  in  the  transmission  of 
the  message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  g  87;  Dec.  Dig.  | 
56.*] 

2.  Telegraphs  and  Telephones  (f  56*)  — 
Ebrob  in  Transmission  —  Rights  or  Ac- 
tion. 

Laws  1908,  c.  76,  §  1.  declaring  that  a  tel- 
egraph company  shall  deliver  all  messages  ad- 
dressed to  personB  residing  in  any  city  or  town 
where  it  may  have  an  office,  and  that,  if  it  shall 
fail  to  deliver  the  same  to  the  person  addressed, 
such  person  Mor  the  person  injured"  shall  be 
entitled  to  recover  the  sum  of  $25  in  addition 
to  damages  for  any  injury,  does  not  change  the 
rule  that  the  undisclosed  principal  of  the  ad- 
dressee of  a  telegram  cannot  sue  the  telegraph 
company  for  errors  in  transmission. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §  87;  Dec  Dig.  | 
56.*] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; T.  H.  Barrett,  Judge. 

Action  by  J.  F.  Stuard  against  the  Western 
Union  Telegraph  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

This  Is  an  action  by  J.  F.  Stuard  against 
the  Western  Union  Telegraph  Company  for 
damages  alleged  to  have  been  sustained  by 
plaintiff  because  of  a  mistake  in  the  trans- 
mission of  a  telegram.  The  court  overruled 
a  demurrer  to  defendant's  special  pleas,  and, 
plaintiff  declining  to  plead  further,  there  was 
a  Judgment  for  defendant 

The  plaintiff  was  an  exporter  of  lumber 
and  applied  to  the  firm  of  Corry  &  Co.,  ships 
brokers,  at  Gulfport,  Miss.,  to  secure  a  ves- 
sel to  transport  a  shipment  of  lumber  from 
Gulfport,  Miss.,  to  San  Juan,  Porto  Rico. 
Corry  &  Co.  immediately  communicated  by 
wire  with  Crowell  &  Thurlow,  of  Boston, 
Mass.,  who  wired  Corry  &  Co.,  over  the  line 
of  the  defendant,  that  they  could  charter  a 
vessel  at  the  rate  of  $6.75  per  thousand  cubic 
feet  of  ship  space.  When  the  message  was 
delivered  to  Corry  &  Co.,  it  read  $6.25.  Corry 
&  Co.  reported  the  price  of  $6.25  to  plaintiff, 
who  wired  his  agents  at  Porto  Rico  quoting 
the  price  of  the  shipment  of  lumber  based  on 
the  lower  rate  of  $6.25,  and,  although  the 
mistake  was  discovered  before  the  vessel  was 
loaded,  plaintiff  was  unable  to  get  another 
vessel  and  forced  to  pay  the  higher  rate  of 
$6.75,  sustaining  a  loss  of  $324  by  reason  of 
the  error  in  transmitting  the  message,  for 
which  amount  he  sued  the  telegraph  com- 
pany. His  contention  is  that,  since  Corry 
&  Co.,  the  senders  of  the  message,  were  his 
agents,  therefore,  since  he  has  been  damaged 
by  the  negligence  of  the  telegraph  company, 
be  has  the  same  right  to  sue  for  himself  as 
if  he  were  the  addressee.  The  telegraph  com- 
pany contended  that  it  owed  no  duty  to  an 
undisclosed  principal  of  the  addressee  of  a 
telegram. 

Leathers  &  Hardy,  of  Gulfport,  for  appel- 
lant Bowers  &  Griffith,  of  Gulfport,  for 
appellee. 
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SMITH,  0.  J.  [1]  Appellee's  connection 
with  this  telegram  is,  at  most,  simply  that  of 
an  undisclosed  principal  of  the  addressee,  and 
such  an  undisclosed  principal  has  no  right  of 
action  against  a  telegraph  company  by  rea- 
son of  any  damage  sustained  by  him  because 
of  an  error  in  the  transmission  and  delivery 
of  the  telegram.  The  reason  why  no  such 
right  of  action  exists  will  be  found  fully 
set  forth  in  Western  Union  Telegraph  Co.  v. 
Schrlver,  141  Fed.  538,  72  C.  C.  A.  596,  4  L. 
R.  A.  (N.  S.)  678. 

[2]  The  rule  here  announced  has  not  been 
modified  by  the  use  of  the  words  "or  the  per- 
son injured"  in  section  1,  c.  76,  of  the  Laws 
of  1908. 

Affirmed. 

REEVES  v.  STATE.    (No.  16,817.) 

(Supreme  Court  of  Mississippi    March  2, 
1914.) 

1.  Homicide  (|  203*)— Evidknck— Dying  Dec- 
larations. 

A  declaration  made  by  deceased  after  his 
attending  physician  had  told  him  that  he  could 
not  recover  was  not  admissible,  where  there 
was  nothing  to  show  that  deceased  understood 
that  he  was  then  about  to  die. 

[Ed.  Note— For  other  cases,  see  Homicide, 
Cent  Dig.  §g  480-487 ;  Dec  Dig.  §  203.*] 

2.  Homicide  (5  200,)~ Evidence— Dying  Dec- 
larations. 

Dying  declarations  by  deceased  are  not  ad- 
missible, where  they  clearly  show  that  he  was 
actuated  by  malice  and  desired  accused  to  be 
punished,  but  only  on  the  theory  that  the  near 
approach  of  death  frees  the  declarant  from  the 
ordinary  motives  for  falsification. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §5  425-427 ;  Dec  Dig.  |  200.*] 

Appeal  from  Circuit  Court,  Lauderdale 
County ;  Jno.  L.  Buckley,  Judge. 

Barney  Reeves  was  convicted  of  murder, 
and  he  appeals.  Reversed  and  remanded. 

Appellant  was  convicted  of  murder  for  the 
killing  of  one  John  Hughes,  and  sentenced 
to  Imprisonment  in  the  penitentiary  for  life. 
The  state's  theory  of  the  case  is  that  the 
killing  was  murder,  and  the  defendant's  the- 
ory was  that  the  shooting  was  accidental. 
On  appeal,  among  other  errors,  the  action  of 
the  court  in  admitting  as  evidence  two  al- 
leged dying  declarations  of  deceased,  one  to 
the  physician,  Dr.  Bounds,  who  attended  him, 
and  the  other  to  a  friend  named  Howse. 

Dr.  Bounds  testified,  over  the  objection  of 
appellant,  as  follows:  "Q.  You  are  Dr. 
George  Bounds?  A.  Yes,  sir.  Q.  You  are  a 
practicing  physician?  A.  Yes,  sir.  Q.  Did 
you  attend  John  Hughes  in  his  last  illness, 
Doctor?  A.  Yes,  sir.  Q.  Did  he  live  or  die? 
A.  He  died.  Q.  What  was  the  cause  of  his 
death?  A.  Blood  poison  from  gunshot  wound. 
Q.  Blood  poison  from  a  gunshot  wound?  A. 
Yes,  sir.  Q.  Where  was  the  gunshot  wound? 
A.  On  the  right  limb,  Just  above  the  knee — 
Just  a  little  bit  above  the  right  knee.  Q. 
How  soon  after  the  shooting  were  you  called 


in?  A.  I  was  called  between  3  and  4  o'clock 
on  Sunday  morning,  and  I  think  the  shoot- 
ing was  somewhere  about  11  o'clock — between 
11  and  12  o'clock,  I  don't  know.  Q.  When 
you  got  to  him  and  examined  the  wound, 
what  condition  did  you  find  the  wound  in 
relative  to  some  wadding  or  any  foreign  sub- 
stance in  it?  A.  Well,  you  couldn't  see  any 
of  the  wadding,  anything  at  all ;  just  a 
hole  about  the  size,  little  bit  larger  than  a 
dollar,  and  bleeding  pretty  free  then,  and  the 
limb — feel  the  bones  crushing.  Q.  Feel  the 
bones  crush?  A.  Yes,  sir.  Q.  Blood  poison, 
aa  I  understand  you,  Doctor,  is  due  to  an  in- 
fection, is  It  not?  A.  Yes,  sir.  Q.  Some  sort 
of  blood—  A.  Yes,  sir.  Q.  What  do  yon 
call  that  germ?  A.  Stephyococis,  four  or  five 
different  kinds.  Q.  How  long  did  you  at- 
tend this  man?  A.  About  13  days.  Q.  Did 
he  ever  make  any  statement  to  you  about — 
Now,  in  answering  these  questions,  there  are 
only  certain  conditions  upon  which,  these 
questions  are  relative.  Did  he  ever  make  any 
statement  to  you  relative  to  the  circum- 
stances? A.  Yes,  sir.  Q.  At  the  time  be 
made  those  statements,  state  whether  or  not 
he  knew  he  was  going  to  live  or  die.  A.  Well 
that  was — the  evening  he  made  the  statement 
was — on  Thursday  evening  before  he  died 
Friday  morning.  I  saw  him  about  4  o'clock 
in  the  afternoon,  and  I  told  him  that  he  could 
not  live  at  the  time,  and  I  asked  him  about 
how  it  was  done.  It  was  the  only  time  he 
ever  made  a  statement,  and  he  said  Barney 
Reeves  ought  to  be  punished  for  it,  for  mur- 
dering a  man  like  he  did  him ;  that  he  was 
— that  Barney  said  he  was  going  to  shoot 
him,  and  got  the  gun,  and  was  leveling  It  on 
him,  and  he  grabbed  hold  of  the  barrel,  and 
was  pulling  it  down,  and  about  the  time  it 
got  level  or  even  with  his  knees  it  shot.  Q. 
That  is  the  statement  he  made  to  you  after 
you  told  him  he  was  going  to  die?  A.  Yes, 
sir.  Q.  And  he  did  die  the  nest  morning? 
A.  Yes,  sir.  Q.  Was  It  right  after  you  told 
htm  that  that  he  made  this  statement  to  you? 
A.  Yes,  sir.  Q.  He  got  no  better  after  that, 
did  he?  A.  No,  sir;  nor  Worse.  Q.  That 
was  on  Thursday  about  4  o'clock?  A.  Yes, 
sir.  Q.  And  he  died  Friday  morning?  A. 
Yes,  sir.  Q.  And  your  statement  was,  I  be- 
lieve, that  he  said  that  Barney  ought  to  be 
punished  for  murdering  a  man  the  way  he 
had  him?  A.  Yes,  sir.  Q.  That  Barney  had 
gotten  the  gun,  leveled  it  on  him,  he  grabbed 
it  and  pushed  it  down,  and  when  he  got  it 
level  with  his  knees  the  gun  fired?  A.  Yes, 
sir.  Q.  That  is  his  statement,  Is  it?  A.  Yes, 
sir." 

The  witness  Howse  testified  as  follows: 
"Q.  Will,  were  you  present  at  the  time  that 
John  Hughes  died?  A.  Yes,  sir.  Q.  Did  you 
have  a  conversation  with  him  prior  to  toe 
time  of  his  death?  A.  No,  sir;  I  never  did. 
Q.  Did  he  make  any  statement  to  you  before 
bis  death?  A.  That  was  all  the  statement 
he  made  to  me  after  he—   Q.  That  is  what 
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I  am  asking  yon  about  now?  A.  Yes,  str. 
Q.  How  long  was  that  before  he  died  that 
he  made  this  statement  to  yon?  A.  I  never 
particularly  noticed  the  clock,  but  from  the 
time —  John  was  in  a  terrible  lot  of  misery 
from  the  time  he  made  the  statement  till 
he  died,  and  from  the  time  he  made  the 
statement  was  about  three  hours  before  he 
deceased.  Q.  Did  he  know  he  was  going  to 
die  when  he  made  this  statement?  A.  He 
explained  to  his  wife  and  mother  that  he 
was  going  to  die.  Q.  He  did?  A.  Yes,  sir; 
and  in  about  three  hours  he  died.  Q.  What 
sort  of  condition  was  he  in  at  that  time?  A. 
Along  at  the  time  he  was  dying  and  talking, 
he  looked  like  that  the  misery  would  get 
here  somewhere  about  his  heart,  and  it 
just  looked  like  every  blood  vessel  in  his 
arm  and  neck  looked  like  he  was  going  to 
bust,  and  part  of  us  having  to  rub  against 
bis  neck  and  against  his  heart  Q.  Suffering 
greatly,  was  he?  A.  Yes,  sir.  Q.  You  have 
stated,  I  believe,  he  told  his  wife  and  chil- 
dren? A.  Yes,  sir,  he  told  his  wife —  Q. 
What  did  he  tell  his  wife  and  children?  A. 
He  told  his  wife  to  take  his  chaps  back  to 
her  brother  at  Enterprise  where  he  had  mar- 
ried her,  and  tell  her  brother  to  take  them 
and  do  the  best  he  could  by  them,  because  he 
would  be  bound  to  die.  Q.  He  would  be 
bound  to  die?  A.  Yes,  sir;  he  said  a  man, 
be  says,  In  the  fix  I  am,  I  can't  live.'  Q. 
You  say  he  died  in  about  three  hours  after 
that?  A.  Yes,  sir;  after  he  got  through  do- 
ing the  talking.  Q.  What  statement  did  he 
make  to  you,  if  any,  at  that  time,  about 
bow  the  shooting  happened?  (Mr.  Gilbert: 
We  object.  Overruled.)  Q.  Go  ahead  and 
state  what  statement.  A.  He  told  me  then — 
I  went  to  the  bed,  I  was  standing  there 
rubbing  him,  after  he  had  got  through  talk- 
ing to  his  wife,  I  says,  'John,  do  you  know 
did  Barney  shoot  you?  He  says,  'Yes,  I 
know  Barney  Reeves  shot  me.'  I  says, 
'A  lot  of  times  a  man  makes  a  mistake.' 
He  says,  1  made  no  mistake,  because  at  the 
time  I  had  hold  of  the  barrel  of  the  gun, 
and  I  thought  when  he  made  the  shot  I  had 
pulled  it  between  my  legs,  but  I  hadn't'  He 
Bays  he  didn't  know,  at  the  time  Barney  had 
shot  him,  of  any  trouble  between  him  and 
Barney,  why  he  shot  him.  He  says,  'No;  I 
didn't  know  of  any  trouble  between  me  and 
Barney,  why  he  has  shot  me.'  Q.  Did  he 
make  any  further  statement  about  it?  A. 
Yes,  sir;  he  says,  'Barney  have  murdered 
me,  and  I  hope  the  people  won't  let  Barney 
walk  about  and  not  do  nothing  to  him  after 
be  have  murdered  me  like  he  have.'  (Mr. 
Gilbert:  We  move  to  exclude  this  witness' 
testimony,  for  the  reason  that  it  shows  that 
at  the  time  the  declaration  was  made  that 
the  deceased  was  in  such  a  frame  of  mind 
as  to  destroy  trustworthiness  of  the  state- 
ment; that  he  was  dominated  by  a  sense  of 
batred  and  revenge  against  the  defendant 
and  for  other  reasons.  Which  motion  was 
by  the  court  overruled.    To  which  action 


and  ruling  of  the  court  the  defendant  then 
and  there  excepted.)" 

V.  W.  Gilbert,  of  Meridian,  for  appellant 
Geo.  H.  Ethridge,  Asst  Atty.  Gen.,  for  the 
State. 

SMITH,  0.  J.  This  is  an  appeal  from  a 
conviction  of  the  crime  of  murder,  and  two 
of  the  assignments  of  error  are  the  admis- 
sion of  testimony  of  two  alleged  separate 
and  distinct  dying  declarations  made  by  the 
person  appellant  is  alleged  to  have  killed. 
One  of  these  declarations  was  testified  to  by 
Dr.  Bounds,  and  will  be  found  on  page  61 
of  the  record,  and  the  other  by  Will  Howse, 
and  will  be  found  on  pages  65  and  66  of  the 
record,  both  of  which  the  reporter  will  set 
out  in  full. 

CI,  2]  The  grounds  of  these  objections  are, 
first  that  the  testimony  does  not  show  that 
they  were  made  under  the  realization  and 
solemn  sense  of  impending  death;  and,  sec- 
ond, that  the  declarations  themselves  show 
that  at  the  time  they  were  made  the  declarant 
was  laboring  under  such  strong  feeling  of 
hatred  and  revenge  against  appellant  as  to 
remove  all  presumption  of  their  trustworthi- 
ness. The  first  of  these  objections  is  main- 
tainable only  with  reference  to  the  declara- 
tion made  to  Dr.  Bounds,  but  the  second  of 
them  is  maintainable  with  reference  to  each 
of  the  declarations.  Consequently  neither  of 
them  should  have  been  admitted  in  evidence. 

It  is  true  that  Dr.  Bounds  told  the  de- 
ceased "that  he  could  not  live,"  but  there  Is 
nothing  in  the  evidence  to  indicate  that  the 
deceased  understood  from  this,  or  realized 
for  any  other  reason,  that  he  was  then  about 
to  die;  that  he  did  realize  this  when  he  made 
the  second  declaration,  several  hours  there- 
after, is  clear.  Both  of  the  declarations  in- 
dicate that  the  declarant  in  making  them 
was  actuated  by  a  spirit  of  malice  toward 
the  defendant  and  a  desire  to  be  avenged 
for  the  wrong  which  he  thought  had  been 
done  him  The  only  justification  for  the  ad- 
mission of  dying  declarations  is  the  presump- 
tion that  the  near  "approach  of  death  pro- 
duces a  state  of  mind  In  which  the  utter- 
ances of  the  dying  person  are  to  be  taken 
as  free  from  all  ordinary  motives  to  mis- 
state." Among  such  motives  and  probably 
the  most  powerful  thereof  are  malice  and 
the  desire  for  revenge,  and  when  it  appears 
that  the  declaration  is  tainted  therewith  all 
guaranty  of  its  trustworthiness  is  removed, 
and  it  should  not  be  admitted.  2  Wig.  on 
Ev.  |  1443;  1  Whar.  Crim.  Ev.  641.  This  is 
true,  irrespective  of  the  declarant's  belief  or 
not  in  a  punishment  In  a  future  state. 

Since  the  admission  of  dying  declarations 
constitutes  an  exception  to  the  rule  excluding 
hearsay  testimony,  and  since  the  influence 
exerted  by  them  on  juries  Is  probably  great- 
er than  they  merit  courts  have  always  ad- 
mitted them  with  great  care  and  caution, 
and  never  when  the  supposed  guaranties  of 
their  trustworthiness  have  been  overthrown. 
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It  la  true  that  the  atate  of  the  declarant's 
mind  at  the  time  the  declaration  was  made 
should  be  taken  Into  consideration  by  the 
Jury  In  determining  the  weight  to  be  given 
it  when  admitted.  Nevertheless,  when  this 
state  of  mind  is  such  that  the  guaranty  of 
the  trustworthiness  of  the  declaration  Is 
removed,  it  should  not  be  submitted  to  the 
jury  for  consideration  at  alL 
Reversed  and  remanded. 


KERN  v.  COOPER  et  al.    (No.  16,470.) 

(Supreme  Court  of  Mississippi.   April  6,  1914.) 

Witnesses  (|  144*)  —  Competency  —  Testi- 
mony op  Pasties  Against  Estate  of  De- 
ceased. 

Under  Code  1906,  §  1917.  prohibiting  a  wit- 
ness from  testifying  to  establish  bis  own  claim 
against  the  estate  of  a  deceased  person,  it  was 
error  to  permit  plaintiffs,  seeking  to  replevin 
certain  mules  from  deceased's  son,  in  whose  pos- 
session they  had  been  since  deceased's  death,  to 
testify  to  a  gift  of  the  mules  to  them  by  de- 
ceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §8  626-643;  Dec.  Dig.  |  144.*] 

Appeal  from  Circuit  Court,  Attala  Coun- 
ty;  G.  A.  McLean,  Judge. 

Consolidated  suits  for  replevin  by  Henry 
Cooper  and  Delia  Kern  against  Allen  Kern. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed  and  remanded. 

The  record  in  this  case  shows  that  Martha 
McCoy,  an  aged  negro  woman,  lived  on  a 
small  tract  of  land  which  she  and  her  hus- 
band had  occupied  for  many  years.  Her 
husband,  Joe  McCoy,  died  in  1907,  and  Mar- 
tha died  intestate  In  1910.  At  the  time  of 
her  death  she  had  a  son,  Allen  Kern,  liv- 
ing on  a  tract  of  land  adjoining.  On  an- 
other adjoining  tract  there  lived  one  Henry 
Cooper,  who  claimed  to  be  an  illegitimate 
son  of  Joe  McCoy.  Living  with  the  old  wo- 
man at'  the  time  of  her  death  was  a  grand- 
daughter, Delia  Kern,  who  was  the  daugh- 
ter of  appellant  Some  months  after  the 
death  of  Martha,  Delia  instituted  a  replevin 
suit  for  a  mule  owned  by  Martha  in  her 
lifetime,  and  Henry  Cooper  instituted  replev- 
in suit  for  another  mule  owned  by  Martha. 
These  mules  were  in  the  possession  of  Allen 
Kern,  and  had  been  since  the  death  of  his 
mother.  On  the  trial  the  plaintiffs,  appellees 
here,  were  permitted,  over  the  defendant's 
objection,  to  testify,  In  support  of  their  re- 
spective claims  to  the  mules,  that  Martha 
McCoy  had  given  the  mules  to  them  during 
her  lifetime.  The  cases  were  consolidated 
at  the  trial  in  the  circuit  court  and  result- 
ed in  a  judgment  for  plaintiffs,  awarding 
them  the  mules  replevied. 

Teat  &  Niles,  of  Kosciusko,  for  appellant 
J.  G.  Smyths,  of  Kosciusko,  for  appellees. 

COOK,  J.  It  was  error  to  permit  plaintiffs 
in  replevin  to  testify  as  witnesses  to  estab- 


lish their  claims  against  the  estate  of  a  de- 
ceased person.  Section  1917,  Code,  1906: 
Jackson  v.  Smith,  68  Miss.  53,  8  South.  25S: 
Stanton  v.  Helm,  87  Miss.  287,  39  South,  457. 
Reversed  and  remanded. 


MISSISSIPPI  CENT.  R.  CO.  v.  ROBINSON 

et  aL   (No.  16,148.) 
(Supreme  Court  of  Mississippi.   April  6, 1914.) 

1.  Railroads  (5  396*)— Injuries  to  Persoss 
on  Tracks— Presumption  of  Negligence. 

Under  Code  1906,  §  1985,  as  amended  by 
Laws  1912,  c  215,  declaring  that  proof  of  in- 
jury inflicted  by  the  running  of  trains  shall  be 
prima  facie  evidence  of  want  of  reasonable 
care,  the  presumption  of  negligence  arising  from 
the  running  down  of  a  trespasser  on  the  tracb 
of  a  railroad  company  is  a  general  one,  cast- 
ing upon  the  company  the  burden  of  disclosing 
the  doing  or  omission  of  every  act  from  which 
an  inference  of  negligence  could  be  drawn,  and 
unless  this  burden  is  discharged  the  presumption 
is  sufficient  to  carry  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
gjt  Dig.  i|  1341-1343,  135>;    Dec  Dig.  i 

2.  Railroads  (8  389*)— Injuries  to  Pkrboss 
on  Tracks— Excessive  Speed. 

Where  the  train  which  ran  down  a  tres- 
passer on  the  tracks  of  a  railroad  company  lo- 
cated in  a  municipality  was  operated  at  a  speed 
greatly  in  excess  of  the  six  miles  an  hour  pre- 
scribed by  Code  1906,  $  4043,  as  the  maximum 
speed  for  the  operation  of  trains  in  municipali- 
ties, and  the  injury  could  have  been  avoided,  had 
the  train  been  going  at  a  rate  of  not  over  six 
miles  an  hour,  the  excessive  speed  is  the  prox- 
imate cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Railroad?, 
Cent.  Dig.  §|  1319-1323;  Dec  Dig.  {  389.*] 

3.  Death  (§  65*)— Admissibility  or  Mortali- 
ty Tables. 

In  an  action  by  the  widow  and  minor  chil- 
dren for  wrongful  death  of  the  husband  and  fa- 
ther, who  was  run  down  by  a  railroad  train, 
testimony  as  to  what  the  mortality  tables  show 
to  be  the  life  expectancy  of  a  healthy  man  of 
deceased's  age  is  admissible  to  aid  the  jury  in 
determining  the  value  of  deceased's  life  to  his 
wife  and  children ;  deceased's  only  infirmity  be- 
ing deafness. 

[Ed.  Note— For  other  cases,  see  Death,  Cent 
Dig.  |  84;  Dec  Dig.  §  65.*] 

4.  Appeal  and  Error  (|  232*)—  Pbese sta- 
tion of  Grounds  of  Review  in  Court  Be- 
low—Necessity. 

On  appeal,  a  party  complaining  of  the  ad- 
mission of  evidence  is  confined  to  those  objec- 
tions made  below. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

f^^Tf5611^,0^-^1351.  ^68,  1426,  1430. 
1431;  Dec  Dig.  §  232.*] 

5.  Appeal  and  Error  (§  205*)— Questions 
for  Review— Offers  of  Proof. 

Without  an  offer  of  proof  showing  what 
the  answer  of  the  witness  would  .have  been,  com- 
plaints of  the  exclusion  of  a  question  cannot  be 
reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
205 °*r]  Di**  §l  ^1^82 :  DecDig.  I 

6.  Negligence  (|  101*)— Contributobt  Neg- 
ligence—Comparative Negligence. 

"  Under  Laws  1910,  c  135,  declaring  that  the 
fact  that  the  person  injured  may  have  been 
guilty  of  contributory  negligence  shall  not  bar 
recovery,  but  shall  only  diminish  damages,  ap- 


•For  other  cases  see 
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plies  to  all  grades  of  contributory  negligence, 
whether  it  be  slight  or  gross. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent,  Dig.  §§  86,  163,  164,  167;  Dec  Dig.  g 

7.  Tbial  (I  122*)— Abgtj hent  of  Counsel. 

Where  the  railroad  company  did  not  pro- 
duce the  engineer  in  charge  of  the  train  which 
ran  down  decedent,  it  is  not  improper  for  plain- 
tiff's attorney  to  comment  upon  the  company's 
failure,  for  the  engineer  was  in  its  control  and 
should  have  Been  the  entire  occurrence. 

SSd.  Note,— For  other  cases,  see  Trial  Cent 
.  |  299;  Dec  Dig.  |  122.*] 

Appeal  from  Circuit  Court,  Adams  County ; 
El  E.  Brown,  Judge. 

Action  by  Lizzie  Robinson  and  others 
against  the  Mississippi  Central  Railroad 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 

Truly,  Ratcliff  ft  Truly,  of  Natchez,  for  ap- 
pellant Reily  ft  Darden  and  I*  T.  Kennedy, 
all  of  Natchez,  for  appellees. 

REED,  J.  Henry  Robinson  was  struck  and 
killed  by  one  of  appellant's  trains.  This  suit 
is  brought  by  appellees,  his  widow  and  chil- 
dren, to  recover  damages.  From  a  verdict 
and  judgment  in  their  favor  for  $1,600  this 
appeal  was  taken. 

On  November  28,  1911,  about  8  o'clock  at 
night,  Henry  Robinson,  a  man  52  years  of 
age,  and  his  son,  Willie  Robinson,  about  20 
years  of  age,  returning  to  their  home  in  Nat- 
chez from  an  afternoon's  hunting  trip,  were 
walking  along  and  on  appellant's  railroad 
track.  They  attempted  to  go  over  a  trestle, 
which  is  336  feet  in  length.  Willie  Robin- 
son knew  that  a  train  was  about  due  when 
be  reached  the  trestle,  and  testified  that  he 
looked  and  listened  for  its  approach,  and, 
falling  to  see  or  hear  it,  started  across.  The 
glare  of  the  train's  headlight  was  seen  when 
they  had  gotten  about  half  way  across.  They 
both  ran.  Willie  was  struck  just  as  he  clear- 
ed the  trestle.  His  father  was  a  short  dis- 
tance behind,  when  overtaken  and  knocked 
off  by  the  train.  He  died  in  a  few  hours 
from  the  injuries  sustained.  The  trestle 
where  Henry  Robinson  was  killed  is 
within  the  corporate  limits  of  the  city  of 
Natchez.  The  train,  at  the  time  the  injury 
was  indicted,  was  running  at  a  speed  much 
greater  than  6  miles  an  hour. 

In  the  declaration  it  is  alleged  that  the 
death  of  Henry  Robinson  was  caused  by  the 
running  of  the  train  within  the  limits  of  the 
city  at  a  rate  of  speed  greater  than  6  miles 
an  hour.  Negligence  is  also  charged  in  the  fail- 
ure of  the  appellant  to  competently  operate 
Its  train  and  make  proper  effort  to  prevent 
the  injury.  To  the  declaration  appellant  filed 
three  pleas,  the  general  Issue  and  two  special 
pleas.  One  of  the  special  pleas  presented 
the  defense  that  the  deceased  was  a  tres- 
passer, that  his  death  was  not  by  reason  of 
any  recklessness  or  want  of  ordinary  care 
upon  the  part  of  appellant,  and  that,  after 
nis  position  of  danger  and  peril  was  discov- 


ered, appellant  used  all  reasonable  care  and 
caution  to  prevent  injury.  The  other  special 
plea  states  that  at  the  time  of  his  injury  de- 
ceased was  a  trespasser,  and  knew,  or  by  ex- 
ercising all  reasonable  care  and  caution  could 
have  known,  that  a  train  was  approaching; 
that  he  was  guilty  of  negligence  in  being  up- 
on the  trestle,  a  place  of  known  danger; 
and  that  his  gross  and  reckless  negligence 
contributed  to  and  was  a  proximate  cause 
of  his  injury  and  death.  Appellees'  motion 
to  strike  the  special  pleas  from  the  file,  be- 
cause they  did  not  present  defense  sufficient 
in  law,  was  overruled,  and  thereupon  they 
filed  replications. 

Counsel  for  appellant,  in  their  brief,  state 
that,  under  the  pleadings,  "the  following  were 
the  vital  points  of  controversy  to  be  submit- 
ted to  the  jury :  (1)  The  defense  of  the  gen- 
eral issue  by  the  plea  of  not  guilty,  which 
put  the  plaintiffs  upon  the  necessity  of  prov- 
ing the  accident,  hurt,  and  damage.  (2)  The 
special  plea  that  the  plaintiffs'  Intestate  was 
a  trespasser,  and  was  not  hurt  by  wanton 
or  reckless  carelessness.  (3)  That  the  plain- 
tiffs' intestate  was  a  trespasser,  and  that  the 
employes  of  defendant  used  every  effort  to 
prevent  injury  after  the  position  of  peril 
was  discovered.'* 

At  the  end  of  the  introduction  of  testimony 
by  appellees,  appellant  moved  the  court  to 
exclude  the  testimony  and  direct  a  verdict  in 
its  favor.  The  court  overruled  the  motion. 
This  is  assigned  as  error.  Appellant  con- 
tends that  the  trial  court,  having  made  Its 
ruling  sustaining  the  sufficiency  of  the  special 
pleas,  should  have,  under  the  pleas  and  the 
proof,  sustained  the  demurrer  to  the  testi- 
mony. Practically  the  same  questions  for 
the  consideration  of  the  jury  could  have  been 
raised  under  the  plea  of  the  general  issue 
as  were  presented  under  the  three  pleas  in 
the  case. 

[1,  2]  The  death  in  this  case  was  caused 
by  the  running  of  the  locomotive  and  cars 
of  appellant  company.  By  the  statute  (sec- 
tion 1985  of  the  Code  of  1906,  as  amended  by 
chapter  215,  Laws  of  1912)  this  was  prima 
facia  evidence  of  negligence.  Such  negli- 
gence, unexplained,  entitled  appellees  to  judg- 
ment The  rule  is  stated  in  the  case  of  A. 
ft  V.  Railway  Co.  v.  Thornhill,  63  South.  674, 
as  follows :  "Proof  of  injury  inflicted  by  the 
running  of  defendant's  cars  is  prima  facie 
evidence  of  negligence,  and,  unexplained, 
entitles  the  plaintiff  to  judgment"  We 
quote  another  rule  announced  In  the  Thorn- 
hill  Case:  "This  prima  facie  presumption, 
however,  is  not  a  specific,  but  a  general,  one; 
that  is,  negligence  is  presumed  in  the  doing 
or  omission  of  any  act  that  could  have  rea- 
sonably caused  the  injury,  and  consequently, 
in  order  that  it  may  be  rebutted,  the  evi- 
dence must  disclose  the  doing  or  omission  of 
every  act  from  the  doing  or  omission  of 
which  an  Inference  of  negligence  vel  non 
could  be  drawn." 


•For  other  easts  sss 
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We  do  not  see  that  the  prima  fade  evi- 
dence of  negligence  has  been  explained  in 
this  case.  It  was  Incumbent  upon  appellant 
company  to  disclose  by  evidence  the  doing 
or  omission  of  every  act  from  which  an  in- 
ference of  negligence  vel  non  could  be  drawn. 
As  this  had  not  been  done,  it  cannot  be  said 
that  the  prima  fade  case  had  been  met 
The  proof  should  have  shown,  not  only  where 
tbe  deceased  was  and  what  he  was  doing 
when  injured,  but  should  have  also  shown 
what  was  being  done  by  the  servants  of  ap- 
pellant company  to  prevent  injury. 

Appellees  cbarge  that  appellant  was  liable 
because  of  its  negligence  in  exceeding  the 
statutory  speed,  six  miles  an  hour,  in  the  lim- 
its of  a  municipality.  Section  4018,  Code  of 
1906.  There  is  no  question  about  the  viola- 
tion of  this  statute.  The  distance  from  the 
corporate  limits  along  the  railroad  track  to 
the  trestle  was  shown  by  the  proof  to  be  822 
feet  According  to  the  testimony  of  several 
witnesses,  the  train,  though  within  the  dty, 
was  running  at  a  high  rate  of  speed,  say  by 
estimate  from  15  to  30  miles  per  hour.  It  is 
also  shown  that  the  train,  after  the  emergency 
brakes  had  been  applied,  ran  about  400  feet 
It  was  in  evidence  that,  had  the  train  been 
going  at  a  rate  of  not  over  6  miles  an  hour, 
it  could  have  been  stopped  within  60  or  65 
feet  In  the  case  of  Railroad  Co.  v.  Dick, 
95  Miss.  Ill,  48  Sooth.  401,  it  is  said  that 
tbe  "object  of  this  statute  is  to  have  the 
speed  of  the  train  reduced,  so  as  to  bring 
the  train  under  perfect  control."  It  is  shown 
in  the  proof  that  from  the  end  of  the  trestle, 
looking  back  in  the  direction  from  which  the 
train  approached,  there  is  a  dear  and  unob- 
structed view  of  the  track  for  about  672  feet 
The  speed  of  the  train  was  not  reduced  to 
the  maximum  permitted  within  a  city.  If 
it  had  been,  it  is  clear  from  the  evidence 
that  it  would  have  been  under  such  perfect 
control  as  to  enable  the  engineer  to  have 
stopped  it  before  the  men  were  struck. 

The  deceased,  it  is  true,  was  a  trespasser 
when  he  was  injured.  This,  however,  did  not 
relieve  appdlant  from  liability.  According 
to  the  testimony,  the  train,  had  it  been  run- 
ning at  the  rate  of  6  miles  an  hour,  could 
easily  have  been  brought  to  a  stand  within 
the  distance  from  the  trestle  to  the  point 
where  the  clear  and  unobstruded  view  ended. 
The  engineer,  with  his  light  upon  the  track, 
could  have  seen  the  deceased  and  discovered 
his  position  of  peril  in  ample  time  to  prevent 
the  injury  had  the  train  been  traveling  at  a 
lawful  speed.  He  failed  in  his  duty  when  he 
did  not  do  so,  and  there  was  negligence. 

In  this  case,  the  causal  connection  be- 
tween the  excessive  speed  and  the  injury 
has  been  shown.  The  unlawful  speed  was 
the  proximate  cause  of  the  injury.  In  the 
case  ot  Railway  Co.  v.  Carter,  77  Miss.  511, 
27  South.  993,  Whitfield,  C.  J.,  delivering  the 
opinion  of  the  court,  referring  to  the  liabili- 
ty of  a  railroad  company  when  speed  is  the 
proximate  cause  of  the  injury,  said:  "On 


the  other  hand,  the  general  doctrine  that  the 
company  is  not  liable  to  a  trespasser,  ex- 
cept for 'willful,  wanton,  or  reckless  wrong, 
is  not  applicable,  and  cannot  be  Invoked 
where  a  trespasser  is  injured  by  a  train  run- 
ning more  than  6  miles  an  hour  in  an  In- 
corporated town;  the  excessive  speed  being 
the  proximate  cause  of  the  Injury.  The 
statute  was  enacted  to  prevent  the  running 
of  trains  at  a  rate  of  speed  exceeding  6 
miles  an  hour  through  incorporated  towns 
for  the  protection  of  persons  and  property, 
whether  the  persons  are  trespassers  or  not 
To  make  the  statute  applicable  only  where 
the  injury  was  willfully,  wantonly,  or  reck- 
lessly inflicted  would  be  judicial  legislation. 
The  plain  letter  of  the  statute,  as  well  as 
its  obvious  purpose,  alike  forbid  us  to  en- 
graft upon  the  statute  such  an  exception." 

Viewing  the  case  from  the  pleadings  and 
the  proof  offered  by  appellees,  and  in  the 
light  of  the  law,  we  do  not  see  that  the  trial 
court  erred  in  overruling  appellant's  motion 
for  exclusion  of  the  testimony  and  a  verdict 
in  its  favor.  Appellant  in  its  defense  did 
not  show  what  was  done  by  its  servants  to 
prevent  the  injury.  There  is  no  testimony 
as  to  the  handling  of  the  train  after  the  po- 
sition of  peril  of  the  deceased  was  seen,  or 
could  have  been  seen.  It  is  not  shown  that 
any  effort  was  made  to  avoid  the  happen- 
ing. The  engineer,  the  one  who  must  have 
known  all  that  took  place,  was  not  introduc- 
ed as  a  witness.  Ndther  did  the  fireman 
testify.  In  short  appellant  did  not  meet 
the  obligation  of  the  law  to  disdose  by  evi- 
dence the  doing  or  omission  of  every  act 
from  which  an  inference  of  negligence  vd 
non  could  be  drawn.  It  is  our  conclusion 
from  the  entire  record  that  a  peremptory  in- 
struction could  properly  have  been  given  to 
find  for  appellees. 

[3]  The  action  of  the  court  in  admitting 
the  American  Mortality  Tables  and  in  admit- 
ting testimony  relative  to  life  expectancy  is 
assigned  as  error.  The  witness  was  permit- 
ted to  testify  what  is  shown  by  the  tables 
to  be  the  life  expectancy  of  a  healthy  man 
52  years  of  age.  Questions  were  asked  re- 
garding the  life  expectancies  of  persons  of 
the  ages  of  the  several  appellees.  Objec- 
tions made  by  appellant  to  each  and  all  of 
these  questions  were  sustained  by  the  court 
We  quote  the  question  and  objection  in  the 
testimony  admitted:  "Q.  What  is  the  life 
expectancy  of  a  healthy  man  52  years  of  age? 
(Objected  to,  because  the  life  expectancy  of 
the  particular  individual  killed  in  this  case 
does  not  have  any  effect  in  a  case  of  this 
kind.  The  declaration  does  not  cover  any- 
thing of  that  kind.  Overruled  by  the  court, 
and  the  defendant  excepted  to  the  ruling  of 
the  court)"  The  proof  shows  that  the  de- 
ceased was  52  years  of  age,  a  carpenter  by 
trade,  earning  as  much  as  $3  a  day,  of  gen- 
eral sound  health,  and  having  only  the  physi- 
cal disability  of  deafness.  Appellees,  his  fam- 
ily, were  shown  to  be  of  various  ages,  from 
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children,  the  youngest  being  8  yean  Old,  to 
his  widow,  who  was  42  years  of  age.  The 
Jury  had  to  consider  his  value  to  appellees. 
His  life  expectancy  was  pertinent  The 
court  did  not  err  in  its  ruling. 

[4]  Counsel  for  appellant,  in  their  brief, 
place  the  Inadmissibility  of  the  tables  and 
testimony  on  different  ground  from  that 
stated  in  the  objection.  It  is  the  rule  that 
this  court,  upon  the  hearing  of  an  appeal, 
will  only  regard  such  objection  to  the  admis- 
sion of  evidence  as  was  made  in  the  trial. 
We  are  considering  errors  of  the  trial  court 
We  must  limit  this  consideration  to  the  rul- 
ing on  the  point  presented  to  that  court  To 
do  otherwise  "would  be  for  this  court  to  re- 
view, not  the  case  actually  tried  in  the  low- 
er court  but  one  which  might  have  been 
tried."  Alexander  v.  Eastland,  37  Miss.  554 ; 
Moore  v.  Railroad  Co.,  59  Miss.  243. 

[5]  The  action  of  the  court  in  sustaining 
an  objection  to  a  question  propounded  to 
the  witness  D.  F.  Mahoney,  a  flagman  on  the 
train  when  the  deceased  was  struck,  as  to 
what  was  said  by  a  colored  man,  claimed 
to  be  Willie  Robinson,  in  a  conversation 
with  the  engineer,  Mr.  Blakesley,  is  assign- 
ed as  error.  Upon  cross-examination  Willie 
Robinson  was  questioned  about  statements 
he  made  in  a  conversation  with  the  engineer 
just  after  Henry  Robinson  was  injured. 
Some  statements,  indicated  in  the  questions, 
he  admitted  to  have  made  and  some  he  de- 
nied. Among  the  latter  was  the  statement 
that  he  and  his  father  were  tired,  and  were 
sitting  on  the  trestle  when  he  heard  the 
train  coming.  He  said  that  he  did  not  make 
any  such  statement  upon  that  occasion  to 
any  one. 

The  engineer,  Mr.  Blakesley,  was  not  put 
on  the  stand.  Mr.  Mahoney,  the  flagman, 
after  stating  that  he  went  back  to  the  place 
of  the  accident  in  company  with  the  con- 
ductor and  engineer,  and  found  that  a  negro 
man  had  been  struck  and  was  lying  beneath 
the  trestle,  was  asked  and  answered  ques- 
tions as  follows:  'Q.  At  that  time,  or  short- 
ly afterwards,  did  any  other  colored  man 
come  there?  A.  Yes,  sir.  Q.  Did  you  as- 
certain who  he  was,  or  what  connection  he 
had  with  the  man  who  got  struck?  A.  Yes, 
sir.  Q.  Who  was  he?  A.  He  was  a  son  of 
the  dead  man.  Q.  Did  he  state  whether  or 
not  he  was  the  same  man  who  had  been 
with  him?  A.  Yes,  sir;  he  did.  Q.  Did  any 
one  engage  this  man  who  was  not  struck  in 
conversation?  A.  Yes,  sir.  Q.  Who  was  it? 
A.  Mr.  Blakesley,  the  engineer.  Q.  Did  you 
hear  that  conversation?   A.  Yes,  sir;  I  did." 

It  will  be  noted  that  from  these  questions 
and  answers  it  is  shown  that  a  colored  man 
came  up  to  where  Mr.  Blakesley  and  wit- 
ness were,  "at  that  time  or  shortly  after- 
wards," the  exact  time  not  being  given.  He 
is  not  identified  by  name  as  Willie  Robin- 
son, and  the  exact  place,  whether  while  in 
the  bayou  or  on  the  railroad  bed,  is  not 


stated-  Then  counsel  for  appellant  propound- 
ed the  following:  "Q.  State  to  the  jury  what 
the  colored  man  said  and  what  Mr.  Blakes- 
ley said  during  the  conversation.  (Objected 
to  by  the  plaintiff,  sustained,  and  the  de- 
fendant excepted  to  the  ruling  of  the  court)" 
No  other  question  was  then  asked  witness 
by  appellant's  counsel.  No  statement  was 
made  on  the  subject  to  the  court  No  In- 
formation was  given  the  court  as  to  what 
testimony  was  expected  to  be  elicited  by 
the  question.  -The  witness  was  thereupon 
turned  over  to  counsel  for  appellees  for  cross- 
examination. 

The  rule  relative  to  the  necessity  for  prop- 
erly offering  testimony  which  is  excluded, 
upon  objection,  by  the  court  is  thus  stated  in 
2  Cyc.  p.  697:  "To  reserve  any  question  on 
the  ruling  of  the  trial  court  in  excluding 
testimony,  there  must  be  a  pertinent  question 
propounded,  and,  upon  objection  being  made, 
a  statement  to  the  court  of  the  testimony 
which  it  is  expected  will  be  elicited  by  the 
question,  and  an  exception  taken  to  the  rul- 
ing thereon."  Mr.  Wlgmore  says,  in  his 
treatise  on  Evidence  (volume  1,  par.  20), 
that  the  purpose  of  exception  to  the  ruling  of 
the  court  is  to  make  clear  that  the  party  ob- 
jecting and  who  is  unfavorably  affected  Is  not 
satisfied,  but  takes  Issue,  and  also  to  sum  up 
and  preserve  the  precise  terms  of  the  ruling 
for  the  purpose  of  appeal.  In  further  dis- 
cussing this  subject  in  section  3  of  the  same 
paragraph,  he  continues:  "The  exception,  as 
formally  stated,  must  contain  all  that  is  nec- 
essary for  determining  the  issue  made.  It 
must  therefore  include  the  offer  of  evidence, 
the  objection,  with  its  reasons,  the  ruling, 
and  the  notice  of  exception  taken.  Further- 
more, if  the  ruling  was  one  excluding  a  ques- 
tion, so  that  the  offering  party  is  the  ex- 
ceptor, he  must  state  the  tenor  of  the  expect- 
ed answer  to  the  question,  and  if  the  ob- 
jecting party  Is  the  exceptor,  then  the  tenor 
of  the  answer  given,  so  that  it  may  be  seen 
whether  this  answer  was  favorable  or  unfa- 
vorable, and  therefore  whether  he  has  lost 
by  the  one  or  been  injured  by  the  other." 

In  the  case  of  Griffin  v.  Henderson,  117 
Ga.  382,  43  S.  E.  712,  cited  by  Mr.  Wlgmore 
to  sustain  his  text  Judge  Lamar,  delivering 
the  opinion  of  the  court  8aid:  "Ordinarily 
the  exclusion  of  oral  testimony  can  be  made 
available  as  error  only  by  asking  some  perti- 
nent question,  and,  if  an  objection  Is  sus- 
tained, informing  the  court  at  the  time 
what  the  answer  would  be,  so  that  he  can 
then  determine  whether  the  fact  is  or  is  not 
material.  *  •  *  It  would  never  do  to 
grant  a  new  trial  until  it  appeared,  not  only 
that  the  question  was  proper,  but  that  the 
answer  was  material,  and  would  have  been 
of  benefit  to  the  complaining  party." 

We  find  that  the  same  rule,  touching  the 
necessity  of  setting  forth  evidence  which  has 
been  excluded,  has  been  approved  and  fol- 
lowed in  Mississippi.  It  has  been  decided 
that  if  evidence  be  rejected,  it  must  be  set 
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out,  so  that  Its  materiality  may  be  known. 
Ferriday  v.  Selser,  4  How.  606;  Townsend 
v.  Blewett,  5  How.  503 ;  Ouilette  v.  Davis,  69 
Miss.  762,  12  South.  27.  In  Ferriday  v. 
Selser,  supra,  it  was  decided  that,  "where 
the  rejection  of  evidence  is  assigned  for  er- 
ror, its  materiality  must  be  shown,  or  it  will 
not  affect  the  Judgment  below."  Judge  Trot- 
ter, speaking  for  the  court  in  that  case,  and 
referring  to  proof  of  the  consideration  in  a 
deed,  said:  "The  deed  imports  a  good  con- 
sideration on  its  face,  and  was  certainly  evi- 
dence of  Ferriday's  title,  unless  it  was  im- 
peached by  proof.  But  here,  again,  the  ob- 
jection is  met  by  the  palpable  fact  that  none 
of  the  testimony  in  the  cause  offered  by 
Selser  is  stated,  so  that  it  is  impossible  for 
this  court  to  decide  whether  the  opinion  of 
the  court  In  rejecting  these  bonds  was  or  was 
not  proper.  The  necessity  or  propriety  of 
this  proof  is  not  perceived  by  anything  In  the 
bill  of  exceptions.  We  are  therefore  not  at 
liberty  to  decide  that  the  court  erred,  upon 
the  mere  conjecture  that  there  may  have 
been  proof  on  the  other  side  to  which  these 
bonds  might  have  been  applicable.  We  can 
Indulge  in  no  presumptions  against  the  regu- 
larity of  the  proceedings  below.  The  party 
who  challenges  the  legality  of  the  opinion 
of  the  inferior  tribunals  must  prove  the  er- 
ror by  the  record." 

We  quote  from  the  opinion  of  Judge  Cooper 
In  the  case  of  Ouilette  v.  Davis,  supra,  as 
follows:  "The  proper  practice  is  for  the 
party  whose  evidence  is  rejected  to  state  and 
show  by  his  bill  of  exceptions  what  the  ten- 
or of  the  proposed  testimony  was,  in  order 
that  the  trial  Judge,  and  this  court  on  appeal, 
may  determine  its  relevancy  and  competency. 
All  reasonable  Intendment  must  be  made 
against  one  who,  by  general  language  In  a 
bill  of  exceptions,  attempts  to  show  error 
in  the  action  of  the  trial  court"  The  tenor 
of  the  expected  answer  was  not  stated.  The 
court  was  not  Informed  at  the  time  what  the 
answer  would  be,  so  that  he  could  determine 
whether  the  facts  sought  were  or  were  not 
material.  There  is  not  presented  In  the  ex- 
ception to  the  ruling  of  the  court  all  that 
is  necessary  to  determine  in  this  appeal  the 
Issue  made  by  such  exception.  We  cannot 
say  that  the  court  erred  in  sustaining  the 
objection. 

[8]  Counsel  for  appellant,  in  their  brief,  di- 
rect our  attention  to  the  comparative  negli- 
gence statute  (chapter  135  of  the  Acts  of 
1910),  and  the  reservation  in  the  case  of  Rail- 
road Co.  v.  Crawford,  99  Miss.  697,  55  South. 
596,  of  the  question  "whether  under  this  stat- 
ute, If  the  plaintiff's  injuries  were  brought 
about  by  bis  own  willful,  reckless,  or  gross 
negligence,  It  would  defeat  a  recovery  by  him, 
notwithstanding  the  negligence  of  defendant" 
This  question  has  since  been  answered  in 
the  case  of  Railroad  Co.  v.  Carroll,  103  Miss. 
830,  60  South.  1013.   In  delivering  the  opin- 


ion of  the  court  In  that  case,  Judge  Cook 
said:  "This  statute  is  plain,  unambiguous, 
and  easily  construed.  Prior  to  its  passage 
contributory  negligence — any  contributory 
negligence,  slight  ordinary,  or  gross,  if  neg- 
ligence can  In  fact  be  so  classified — barred  a 
recovery,  and  the  manifest  legislative  pur- 
pose of  enacting  it  was  simply  to  alter  the 
rule  on  this  subject  which  had  been  estab- 
lished by  the  courts,  so  that  such  negligence 
should  not  thereafter  bar  recovery,  but 
should  simply  cause  a  diminution  of  the 
amount  thereof.  This  statute  does  not  deal 
with,  and  was  not  intended  to  introduce  into 
our  Jurisprudence,  degrees  of  contributory 
negligence,  but  it  deals  with  contributory 
negligence  proper  of  every  character." 

[7]  The  language  of  one  of  the  counsel  for 
appellees  In  his  closing  argument  to  the  Jury, 
in  referring  to  and  commenting  upon  the  fail- 
ure of  the  appellant  to  Introduce  the  engineer 
as  a  witness,  is  assigned  as  error.  This 
Is  based  upon  the  fact  that  the  engineer 
was  available  to  appellees  as  well  as  to  ap- 
pellant The  rule  that  the  failure  of  either 
party  to  examine  a  witness  accessible  to 
both  should  not  be  the  basis  of  inference  has. 
like  all  rules,  its  exceptions.  Among  these 
Is  the  case  like  the  present  where  the  en- 
gineer in  charge  of  the  train  doing  the  injury 
is  not  called  by  the  railroad  company,  though 
in  attendance  on  court  and  convenient  to  be 
introduced.  His  position  and  duties  place 
him  where  he  can  see  the  entire  occurrence 
when  a  person  is  struck  on  a  track,  as  in  the 
case  at  bar.  The  question  of  the  company's 
negligence  Is  at  the  same  time  a  question  of 
his  negligence.  Was  there  any  omission  by 
him?  Was  he  in  his  place  of  duty?  He  can 
tell  what  if  anything,  was  done  to  prevent 
the  accident  Neither  the  language  of  the 
counsel,  nor  the  failure  of  the  court  to  in- 
struct the  Jury  to  Ignore  It  Is  error. 

Quite  a  number  of  Instructions  were  given 
in  this  case.  Considering  and  construing 
them  together,  taking  them  as  a  whole,  we 
do  not  find,  In  the  giving  and  refusing  to  give, 
error  sufficient  for  reversal. 

Affirmed. 


NEW  ORLEANS,  M.  &  C.  R.  CO.  v.  B.  H.  ft 
E.  L.  CARTER.    (No.  16360.) 

(Supreme  Court  of  Mississippi.   March  8,  1914. 
On  Suggestion  of  Error,  March  30,  1914.) 

1.  Corporations  (|  580*) — Reorganization — 
Actions  Against  Reorganized  Corpora- 
tions. 

In  a  salt  against  a  corporation  on  the  the- 
ory that  It  was  only  a  reorganization  of  the 
original  corporation,  which  was  liable  to  com- 
plainants, evidence  held  insufficient  to  show 
that  the  defendant  corporation  was  the  succes- 
sor of  the  original  corporation  and  liable  for  its 
obligations. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  {{  2319-2321;  Dec  Dig.  f  5S0.»] 
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On  Suggestion  of  Error. 

2.  Railroads  (S  168*)— Mobtgaobs— Liabili- 
ties Sectjbed — Scopk  of  Relief. 

Where  a  suit  against  a  railroad  company 
was  based  upon  the  ground  that  it  was  a  re- 
organization of  a  company  liable  to  complain- 
ants, but  the  agreed  facts  do  not  establish  such 
claim,  and  a  money  judgment  is  rendered  against 
defendant.  Code  1906,  8  4067,  declaring  that  a 
mortgage  of  the  rolling  stock  of  a  railroad  com- 
pany shall  not  be  valid  against  liabilities  in- 
curred as  a  carrier,  has  no  applicability. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  534,  535 ;  Dec.  Dig.  §  168.*] 

Appeal  from  Chancery  Court,  Jones  Coun- 
ty; Sam  Whitman,  Jr.,  Chancellor. 

Bill  by  E.  H.  &  E.  L.  Carter  against  the 
New  Orleans,  Mobile  &  Chicago  Railroad 
Company.  From  a  decree  for  complainants, 
defendant  appeals.   Reversed  and  remanded. 

Appellees  were  complainants  in  the  court 
below,  and  appellant  defendant  Suit  was 
begun  by  a  bill  in  chancery  filed  by  complain- 
ant below,  alleging  that  the  Mobile,  Jackson 
ft  Kansas  City  Railroad  Company  was  in- 
debted to  complainants,  and  that  after  be- 
coming so  indebted  to  complainants  the  Mo- 
bile, Jackson  ft  Kansas  City  Railroad  Com- 
pany ceased  as  a  common  carrier  of  freight, 
and  no  officer  or  agent  of  said  railroad  com- 
pany could  be  found  in  Mississippi  upon 
whom  process  could  be  served,  and  that  the 
defendant,  the  New  Orleans,  Mobile  ft  Chi- 
cago Railroad  Company,  had  taken  posses- 
sion of  the  property  of  the  Mobile,  Jackson  ft 
Kansas  City  Railroad  Company  and  convert- 
ed it  to  its  own  use,  and  was  operating  the 
road  formerly  operated  by  the  Mobile,  Jack- 
son &  Kansas  City  Railroad  Company,  and 
that  in  fact  the  new  company  was  merely  a 
reorganization  of  the  old  company,  and  there- 
fore liable  for  its  debts. 

The  defendant  answered,  denying  that  It 
was  a  reorganization  of  the  Mobile,  Jackson, 
ft  Kansas  City  Railroad  Company,  but  that 
it  was  an  entirely  separate  corporation,  and 
was  a  bona  fide  purchaser  of  the  assets  of 
the  Mobile,  Jackson  ft  Kansas  City  Railroad 
Company  for  value;  the  assets  of  the  last- 
named  company  having  been  sold  under  fore- 
closure sale  to  satisfy  an  indebtedness  due 
the  bondholders,  and  having  been  purchased 
at  said  foreclosure  sale  by  one  Laing,  who 
afterwards  conveyed  the  property  to  the  de- 
fendant 

The  case  was  tried  on  the  following  agreed 
statement  of  facts,  and  resulted  in  a  decree 
for  complainants: 

"Agreed  Statement  of  Facts. 

"That  complainants  are  a  copartnership, 
composed  of  E.  H.  Carter  and  E.  L.  Carter, 
who  were  then,  and  are  now,  residents  of  the 
city  of  Meridian  and  citizens  of  the  state  of 
Mississippi.  That  on  the  6th  day  of  Janu- 
ary, 1909,  complainants  were  conducting  a 
cotton  brokerage  business  in  the  state  of  Mis- 


sissippi, with  their  headquarters  in  the  city 
of  Meridian. 

"That  during  the  month  of  January,  1909, 
complainants,  through  one  of  their  agents,  a 
W.  R.  Halt,  of  Philadelphia,  Miss.,  bought 
from  one  C.  C.  Briggs  50  bales  of  cotton  and 
paid  the  said  C.  C.  Briggs  therefor.  That 
part  of  said  bales  of  cotton  so  purchased 
from  said  C.  C.  Briggs  was  in  the  compress 
at  Philadelphia,  Miss.,  and  for  the  remaining 
bales  said  C.  C.  Briggs  delivered  to  com- 
plainants bills  of  lading  calling  for  the  same. 
That  among  the  bills  of  lading  delivered  to 
complainants  at  that  time  by  said  Briggs,  to 
cover  the  said  50  bales  of  cotton  purchased 
by  complainants  as  aforesaid,  was  one  is- 
sued by  the  Mobile,  Jackson  ft  Kansas  City 
Railroad  Company,  dated  Noxapater,  Miss., 
January  6,  1909,  for  'three  bales  of  cotton,' 
aggregating  1,500  pounds.  A  copy  of  said 
bill  of  lading  Is  filed  as  an  exhibit  to  com- 
plainant's bill,  and  the  original  Is  attached 
hereto.  That  complainants  demanded  said  3 
bales  of  cotton  from  said  Mobile,  Jackson  ft 
Kansas  City  Railroad  Company,  but  has 
never  received  the  same.  That  complainants 
purchased  said  cotton,  as  aforesaid,  in  good 
faith,  paid  for  the  same,  and  were  delivered 
bill  of  lading  by  said  C.  C.  Briggs,  without 
any  knowledge  of  the  fraud  complained  of 
by  defendant. 

"That  the  said  C.  C.  Briggs  procured  said 
bill  of  lading  from  said  Mobile,  Jackson  ft 
Kansas  City  Railroad  Company  through 
fraud,  by  representing  to  the  agent  of  said 
railroad  company  at  Noxapater,  a  station  on 
the  line  of  said  railroad  company,  that  the 
3  bales  described  in  the  bill  of  lading  were 
the  property  of  said  C.  C.  Briggs,  when  as 
a  matter  of  fact  said  C.  C.  Briggs  did  not 
own  the  same,  nor  has  ever  owned  said  3 
bales,  but  that  said  cotton  actually  belonged 
to,  at  that  time,  another  party,  one  F.  L. 
Kllpatrlck.  That  said  C.  C.  Briggs  was 
afterwards  indicted,  tried,  and  convicted, 
and  served  a  sentence  in  the  state  prison,  for 
said  false  representations  in  securing  said 
bill  of  lading. 

"That  at  the  time  of  the  issuance  of  said 
bill  of  lading  said  Mobile,  Jackson  ft  Kansas 
City  Railroad  Company  was  a  railroad  cor- 
poration in  this  state,  and  was  a  common 
carrier  of  freight  and  passengers  through 
the  state  between  Middleton,  in  the  state 
of  Tennessee,  and  Mobile,  in  the  state  of 
Alabama,  which  line  passed  through  the 
city  of  Laurel,  Second  district,  Jones  coun- 
ty, Miss.  That  after  the  issuance  of  said  bill 
of  lading,  and  before  the  filing  of  this  suit, 
to  wit  November  11,  1911,  the  property  of 
said  railroad  company  (which  is  fully  de- 
scribed in  the  papers  of  record,  and  which 
are  made  a  part  of  this  agreement)  was  sold 
to  satisfy  a  mortgage,  and  that  one  J.  A. 
Laing  purchased  the  same,  which  deed  is  of 
record  in  the  office  of  the  clerk  of  the  chan- 
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eery  court  of  Second  district,  Jones  county, 
Miss.,  In  Book  C,  page  167.  That  said  Lalng 
conveyed  said  property  to .  this  defendant 
See  deed  in  Office  Book  O,  page  161.  That 
defendant  took  over  all  the  rolling  stock,  etc., 
described  in  said  deeds,  which  was  formerly 
owned  by  the  Mobile,  Jackson  &  Kansas  City 
Railroad  Company,  the  company  that  Issued 
the  bill  of  lading  referred  to  herein. 

"It  is  agreed  that  said  cotton  weighed  1,- 
639  pounds  and  was  worth  9.07%  cents  per 
pound,  or  $139.66,  at  that  time." 

Flowers,  Alexander  &  Brown,  of  Jackson, 
for  appellant  Shannon  ft  Street,  of  Laurel, 
for  appellees. 

COOK,  J.  [1]  This  case  was  begun  in  the 
chancery  court  upon  the  theory  that  appel- 
lant, the  New  Orleans,  Mobile  ft  Chicago 
Railroad  Company,  was  organized  by  the 
stockholders  and  bondholders  of  the  Mobile, 
Jackson  .&  Kansas  City  Railroad  Company 
for  the  purpose  of  acquiring  the  assets  of  the 
latter  company ;  that  the  organization  of  the 
New  Orleans,  Mobile  &  Chicago  Railroad 
Company  was  In  fact  merely  a  reorganization 
of  the  Mobile,  Jackson  &  Kansas  City  Rail- 
road Company;  that,  this  being  so,  the  new 
company  was  bound  ,  to  pay  the  debts  of  the 
old  company.  It  is  alleged  that  the  old  com- 
pany owed  appellees  $139.66,  and  the  prayer 
of  the  bill  of  complaint  was  for  a  decree  for 
that  amount  against  the  new  company.  The 
case  was  tried  upon  an  agreed  statement  of 
facts,  and  the  court  granted  the  relief  pray- 
ed for ;  wherefore  this  appeal. 

The  facts  tend  to  show  that  appellant  ac- 
quired the  property  through  a  foreclosure 
sale  ordered  by  the  United  States  courts  of 
Mississippi  and  Alabama.  This  sale  was  or- 
dered at  the  instance  of  the  bondholders  of 
the  old  company,  and  so  far  as  we  are  able 
to  discover  the  proceedings  were  regular,  and 
there  is  nothing  in  the  record  which  author- 
ized the  lower  court  to  infer  that  the  new 
company  was  merely  the  old  company  under 
another  name.  It  Is  true  that  some  of  the 
recitals  In  the  deeds  conveying  the  property 
to  appellant  suggest  a  suspicion  that  the  al- 
legations of  the  bill  of  complaint  may  be 
true;  but  we  do  not  think  these  suspicions 
rise  to  the  dignity  of  proof,  nor  do  they  shift 
the  burden  of  proof  to  appellant  to  establish 
its  bona  fide  ownership  of  its  property. 

It  appears  that  the  property  of  the  old 
company  was  sold  by  the  decree  of  courts  of 
competent  jurisdiction  to  pay  the  mortgage 
indebtedness  of  the  company ;  that  the  prop- 
erty was  bought  by  an  Individual,  and  by 
mesne  conveyances  appellant  has  title  to 
same.  If  the  facts  are  as  appellees  charge, 
they  may  be  entitled  to  relief;  but  the  facts 
must  be  proven. 

Reversed  and  remanded. 


On  Suggestion  of  Error. 

At  a  former  day  of  this  term  this  case  was 
reversed,  for  reasons  stated  In  the  opinion  of 
the  court  The  case  is  again  before  us  on 
suggestion  of  error. 

[2]  It  is  insisted  that  the  chancery  court 
was  right  in  rendering  a  Judgment  against 
appellant  because  of  section  4067,  Code  of 
1906,  which  is  in  these  words:  "A  mortgage 
or  deed  of  trust  conveying  the  income  of  fu- 
ture earnings  or  the  rolling-stock  of  a  rail- 
road company  shall  not  be  valid  against  lia- 
bilities Incurred  by  such  company  as  a  car- 
rier of  freight  and  passengers,  or  for  dam- 
ages sustained  by  persons  or  property."  We 
are  urged  to  construe  this  section,  and  it  is 
claimed  that  a  failure  to  do  so  has  led  the 
court  into  an  erroneous  decision. 

We  have  not  regarded  it  necessary  to  take 
into  consideration  this  section  of  the  Code, 
for  the  reason  that  it  in  no  way  affects  the 
case  made  by  the  pleadings  and  agreed  state- 
ment of  facts.  The  bill  of  complaint  pro- 
ceeds upon  the  theory  that  appellant  railroad 
company  Is  in  fact  the  old  company  under 
another  name,  and  a  decree  was  asked  and 
obtained  against  appellant  based  upon  a 
claim  against  the  old  company.  We  did  not 
believe,  and  do  not  now  believe,  that  the 
agreed  facts  support  the  allegations  of  the 
bill  of  complaint  There  is  no  evidence  to 
show  that  appellant  is  a  reorganization  of 
the  old  company,  or  that  the  old  company 
and  the  new  company  are  one  and  the  same 
company,  and  unless  this  is  true  we  cannot 
see  how  a  judgment  could  be  rendered 
against  the  present  company  for  the  debts  of 
the  defunct  company. 

Section  4067  of  the  Code  needs  no  construc- 
tion, and  we  have  not  attempted  to  construe 
same,  for  the  simple  reason  that  it  does  not 
come  into  play  in  this  case.  The  rolling 
stock  of  the  old  company  may  be  subjected 
to  the  payment  of  the  debts  of  the  old  com- 
pany, but  the  bill  in  this  case  does  not  seek 
to  do  this.  The  decree  sought  by  the  bill 
and  rendered  by  the  court  is  a  simple  Judg- 
ment for  so  much  money  against  appellant 

Suggestion  of  error  overruled. 


DEDEAUX  v.  CUEVAS  et  aL 
(Supreme  Court  of  Mississippi.  March  9,  lttli) 

1.  Deeds  (8  8*)  —  Bona  Fide  Purchases  — 
Equitable  Title. 

A  purchaser  of  land,  who  receives  a  con- 
veyance from  one  who  did  not  hold  the  legal  ti- 
tle, but  only  had  an  agreement  from  the  holder 
of  the  legal  title  to  convey  the  property,  ac- 
quires only  an  equitable  interest 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  K  13-18,  408-412  ;  Dec  Dig.  |  8L>] 

2.  Vendor  and  Pubchasbb  (f  231*)— Bona 
Fide  Pubchaseb— Recordation  of  Deed. 

Code  1906,  §  2788.  declaring  that  every 
conveyance  shall  take  effect  as  to  all  subsequent 
purchasers  for  a  valuable  consideration  without 
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notice  only  from  the  time  recorded,  applies  only 
to  legal,  and  not  to  equitable,  titles. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  487,  513-639;  Dec. 
Dig.  §  231.*] 

3.  Vendor  and  Purchases  (|  239*)— Maxims. 

The  first  grantee  of  the  holder  of  the  equi- 
table title  to  land  is  entitled  to  prevail  against 
a  subsequent  grantee,  under  the  maxim  that, 
where  the  equities  are  equal,  the  first  in  time 
prevails. 

{Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  683-600;  Dec  Dig. 
I  239.*] 

4.  Vendor  and  Purchaser  (S  239*)— Maxims. 

Where  defendants  and  complainant  both 
acquired  their  title  by  conveyances  from  the 
bolder  of  the  equitable  title,  defendants,  having 
acquired  the  legal  title,  will  prevail,  nnder  the 
maxim  that,  where  there  is  equal  equity,  the 
law  prevails. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  5§  583-600;  Dec  Dig. 
I  239.*] 

Appeal  from  Chancery  Court,  Harrison 
County;  T.  A  Wood,  Chancellor. 

Bill  by  Florian  Dedeaux  against  Lorance 
Cuevas  and  others.  From  a  decree  dismiss- 
ing the  bill,  and  granting  tte  relief  prayed 
In  defendants'  cross-bill,  complainant  appeals. 
Affirmed. 

This  suit  was  begun  by  a  bill  In  chancery, 
filed  by  Florian  Dedeaux  against  Lorance 
Cuevas  and  others,  heirs  at  law  of  Mary  Cue- 
vas, for  the  purpose  of  canceling  a  deed  from 
the  Gulf  Coast  Lumber  Company  to  Mary 
Cuevas,  and  to  cancel  all  claim  of  right,  ti- 
tle, and  interest  of  the  defendants,  as  heirs 
of  said  Mary  Cuevas,  to  the  property  describ- 
ed In  the  bill.  The  record  shows  that  com- 
plainant held  a  deed  from  the  Gulf  Coast 
Lumber  Company,  dated  July  19,  1904,  and 
filed  for  record  on  the  same  date.  The  deed 
from  the  Gulf  Coast  Lumber  Company  to 
Mary  Cuevas  was  dated  September  4,  1903, 
and  filed  for  record  April  20,  1907.  The  rec- 
ord also  shows  that  the  Gulf  Coast  Lumber 
Company  did  not  hold  the  legal  title  to  the 
land  in  controversy,  but  only  held  an  agree- 
ment from  J.  T.  Jones,  the  holder  of  the  le- 
gal title,  to  convey  said  property.  On  Octo- 
ber 24,  1908,  after  this  suit  had  been  filed,  J. 
T.  Jones  executed  a  quitclaim  deed  to  Mary 
F.  Cuevas,  her  heirs  and  assigns,  which  re- 
cited that  said  Jones  had  contracted  to  sell 
the  Gulf  Coast  Lumber  Company  the  land  in 
question,  and,  whereas,  the  said  Gulf  Coast 
Lumber  Company  had  afterward  executed  a 
deed  to  Mary  F.  Cuevas  to  said  land,  there- 
fore, in  consideration  of  $1,  the  grantor  quit- 
claimed the  land  to  Mary  F.  Cuevas,  her 
heirs  and  assigns.  The  defendants  answer- 
ed, setting  up  the  above  facts,  and  made 
their  answer  a  cross-bill,  praying  that  the 
claim  of  title  of  appellant  be  canceled  as  a 
cloud.  The  chancellor  dismissed  the  appel- 
lant's bill,  and  granted  the  relief  prayed  In 
the  cross-bill. 

It  Is  insisted  by  appellant  that,  since  his 
deed  from  the  Gulf  Coast  Lumber  Company 


was  filed  for  record  prior  to  the  deed  of  ap- 
pellees, his  title  is  superior,  since  both  de- 
raigned  title  from  the  Gulf  Coast  Lumber 
Company,  the  common  source,  and  that,  since 
he  is  the  purchaser  for  value  without  notice, 
section  2788  of  the  Code  of  1906  controls. 
Said  section  provides:  "Every  conveyance, 
covenant,  agreement,  bond,  mortgage  and 
deed  of  trust  shall  take  effect  as  to  all  subse- 
quent purchasers  for  a  valuable  considera- 
tion without  notice,  and  as  to  all  creditors, 
only  from  the  time  when  delivered  to  the 
clerk  to  be  recorded."  Appellees  contend 
that,  since  the  only  title  which  the  Gulf 
Coast  Lumber  Company  had  to  the  land  in 
question  was  an  equitable  title,  their  deed 
from  the  Gulf  Coast  Lumber  Company,  be- 
ing first  in  time,  entitles  them  to  prior  eq- 
uity; they  having  subsequently  also  acquired 
the  legal  title. 

Mize  &  Mlze,  of  Gulfport,  for  appellant 
M.  D.  Brown,  of  Gulfport,  for  appellees. 

SMITH,  C.  J.  [1,  2]  The  titles,  If  any,  ac- 
quired by  the  parties  hereto  by  reason  of  the 
purchases  from  the  Gulf  Coast  Lumber  Com- 
pany, are  equitable  and  not  legal,  conse- 
quently section  2788  of  the  Code  has  no  ap- 
plication, for  the  reason  that  the  "purchas- 
ers for  a  valuable  consideration  without  no- 
tice" therein  referred  to  are  purchasers  of  the 
legal  title  or  estate,  and  not  purchasers  of  a 
mere  equitable  title  or  estate.  Walles  v. 
Cooper,  24  Miss.  208. 

[3, 4]  The  equities  of  all  of  the  parties 
hereto  being  equal,  that  of  appellees  must 
prevail,  for  the  reason  that  it  was  first  In 
time,  and  for  the  further  reason  that  they 
have  also  acquired  the  legal  title.  "Where 
there  are  equal  equities,  the  first  in  tune  shall 
prevail."  "Where  there  Is  equal  equity,  the 
law  must  prevail." 

Affirmed. 


AMERICAN  FUNDING  CORPORATION  v. 

PENNINGTON.    (No.  16,43L) 
(Supreme  Court  of  Mississippi.  April  20, 1914.) 

1.  Bills  and  Notes  (I  365*)— Action  by  In- 
dorsee—Right  of  Recovery. 

A  bona  fide  indorsee  of  notes  given  for  the 
purchase  price  of  land  need  not  in  order  to  re- 
cover of  the  maker,  tender  a  deed  to  the  land  in 
accordance  with  the  contract  of  the  vendor  to  ex- 
ecute a  warranty  deed  upon  payment  of  the 
notes. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  844,  958,  959;  Dec.  Dig. 
§  365.*] 

2.  Bills  and  Notes  (J  497*)  —  Defenses  — 
Bona  Fide  Purchaser. 

In  an  action  on  notes,  brought  by  an  in- 
dorsee, the  maker  has  the  burden  of  establish- 
ing his  defenses  and  the  indorsee's  notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
NoteB,  Cent  Dig.  §S  1448,  1675-1681,  1683- 
1687;  Dec.  Dig.  §  497.*] 

Appeal  from  Circuit  Court,  Lauderdale 
County;  J.  L.  Buckley,  Judge. 
Action  by  the  American  Funding  Corpora- 
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tlon  against  A.  J.  Pennington,  begun  In  Jus- 
tice court  From  a  judgment  for  defendant 
on  appeal  to  the  circuit  court,  plaintiff  ap- 
peals. Reversed,  and  judgment  rendered  for 
plaintiff. 

Baakin  ft  Wilbourn  and  W.  O.  Sams,  all 
of  Meridian,  for  appellant  F.  V.  Brahan,  of 
Meridian,  for  appellee. 

REED,  J.  This  is  an  action  brought  in  a 
justice  of  the  peace  court,  by  appellant  to 
recover  the  amount  of  certain  promissory 
notes  made  by  appellee.  When  the  case  was 
tried  in  the  circuit  court,  Upon  appeal,  after 
testimony  for  both  sides  had  been  introduc- 
ed, the  court  refused  a  peremptory  instruction 
in  favor  of  appellant,  and  granted  a  peremp- 
tory instruction  to  find  for  appellee. 

The  record  discloses  that  on  March  8,  1911, 
appellee  made  application  to  the  Montray 
Realty  Company  to  purchase  Ave  lots  on 
Long  Island,  New  York.  This  application 
was  confirmed,  and  contains  the  contract  of 
sale.  It  shows  that  all  payments  were  to 
be  made  to  the  order  of  the  Montray  Realty 
Company,  and  when  the  purchase  price  was 
paid  in  full*  according  to  contract  a  full- 
covenant  warranty  deed  was  to  be  issued, 
free  of  cost  to  appellee.  It  also  stipulates 
that  the  lots  were  to  be  high  and  dry  and 
free  from  all  incumbrances,  and  that  the  ti- 
tle was  guaranteed  by  the  United  States  Ti- 
tle Guaranty  ft  Indemnity  Company  of  New 
York. 

The  purchase  price  of  the  lots  was  $68.40 
each,  to  be  paid  by  check  for  $28.60,  as  cash, 
and  the  balance  in  11  payments,  each  $28.50. 
The  payments  were  evidenced  by  the  notes 
of  appellee,  dated  March  8, 1911,  and  payable 
to  Montray  Realty  Company,  or  order,  at 
the  office  of  American  Funding  Corporation, 
appellant,  In  Washington,  D.  C.  These  notes 
were  payable  monthly.  They  were  indorsed 
in  blank  by  the  Montray  Realty  Company, 
the  payee,  and  thereby,  on  March  14,  1911, 
transferred  to  appellant  for  a  valuable  con- 
sideration. The  notes  were  duly  negotiated 
before  any  one  of  them  fell  due.  The  evi- 
dence for  appellant  shows  that  it  did  not 
receive  any  notice  of  any  equity  or  defense 
to  the  notes. 

It  seems  to  be  contended  by  appellee  that 
he  refused  to  carry  out  his  purchase  because 
the  lots  were  not  high  and  dry,  as  guaranteed 
to  be.  We  fail  to  And,  however,  any  testi- 
mony offered  by  appellee  to  sustain  this  con- 
tention. On  the  other  hand,  there  is  testi- 
mony on  the  part  of  appellant  that  the  lots 
were  substantially  as  described  in  the  con- 
tract 

[1]  Another  contention  appears  to  be  that 
no  deed  had  been  tendered  by  appellant  from 
the  Montray  Realty  Company,  from  whom 
the  lots  were  purchased.  It  was  not  neces- 
sary for  the  appellant  the  assignee  of  the 
notes  for  the  purchase  money,  to  tender  a 


deed  in  order  to  obtain  judgment  In  this  case. 
Mhoon  v.  Wilkerson,  47  Miss.  633;  Kim- 
brough  v.  Curtis,  60  Miss.  117;  Boyce 
Francis,  66  Miss.  673. 

[2]  In  the  trial  it  became  Incumbent  upon 
appellee  to  show  that  he  had  equities  or 
defenses  to  the  notes,  and  that  appellant  had 
due  notice  thereof.  He  has  failed  in  this. 
In  truth,  the  proof  fails  to  establish  any 
equities  or  defenses  to  the  notes,  or  any  ] 
fraud  or  deceit  practiced  upon  appellee  in 
the  matter. 

The  peremptory  instruction  to  find  for  ap- 
pellant should  have  been  given. 

Reversed,  and  judgment  here  for  appel- 
lant 


SUNFLOWER  COUNTY  et  al.  v.  HARRY 

BROS.  CO.    (No.  16328.) 
(Supreme  Court  of  Mississippi.  April  13. 1914-> 
Counties  (8  168*)— Warrants— Payment. 

A  board  of  supervisors  having  allowed  a 
creditor's  claim  and  issued  warrants  therefor, 
which  had  been  registered  according  to  law, 
the  creditor  was  entitled  to  payment  of  the  war- 
rants in  precedence  over  all  other  warrants  it- 
sued  by  the  county,  except  those  previously  reg- 
istered, but  without  interest 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  250-254;  Dec.  Dig.  8  168.*] 

Appeal  from  Circuit  Court,  Sunflower 
County  ;  Monroe  McClurg,  Judge. 

Petition  for  mandamus  by  the  Harry  Bros. 
Company  against  Sunflower  County  and 
others.  From  an  order  granting  the  writ, 
respondents  appeal.    Modified  and  affirmed. 

This  suit  was  begun  by  petition  in  the  cir- 
cuit court  for  writ  of  mandamus  to  compel 
the  treasurer  of  the  county  to  pay  certain 
warrants  held  by  the  petitioner,  Harry  Bros. 
Company,  which  amount  had  been  allowed 
by  the  board  of  supervisors  December  5, 
1911,  and  for  which  warrants  had  been  issu- 
ed on  said  date.  The  petition  also  asked 
for  legal  interest  on  said  warrants  from  date 
of  issuance,  and  prays  that  the  warrants  be 
paid  out  of  the  first  moneys  coming  into  the 
treasury;  said  warrants  having  been  duly 
registered  according  to  law. 

The  defendant  demurred  to  the  bill,  the 
demurrer  was  overruled,  and,  defendant 
having  declined  to  plead  further,  there  was 
a  judgment  for  plaintiff,  directing  the  treas- 
urer to  pay  the  warrants  held  by  plaintiff, 
together  with  6  per  cent  interest  thereon 
from  date,  and  directing  that  said  warrants 
take  precedence  over  all  other  warrants  is- 
sued by  the  county  against  said  funds,  ex- 
cept such  as  had  been  registered  prior  to 
the  registration  of  plaintiff's  warrants,  un- 
less such  warrants  as  were  registered  before 
plaintiff's  warrants  had  not  been  presented 
for  payment  within  one  year. 

Whitfield  ft  Whitfield,  of  Jackson,  for  ap- 
pellants. Frank  E.  Everett,  of  Indlanola, 
for  appellee. 
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PEE  CUBIAM.  We  find  no  error  In  this 
record,  except  the  allowance  in  the  judgment 
below  of  interest  upon  the  warrant  With 
this  exception,  the  action  of  the  court  below 
is  approved,  and  judgment  will  be  entered 
here  as  entered  below,  eliminating  interest 


SUNFLOWER  COUNTY  et  al.  v.  FIRST 
NAT.  BANK  OF  GREENWOOD. 
(No.  16,329.) 
(Supreme  Court  of  Mississippi.  April  13, 1914.) 

Appeal  from  Circuit  Court  Sunflower  Coun- 
ty:  Monroe  McClurg,  Judge. 

Petition  for  mandamus  by  the  First  National 
Bank  of  Greenwood  against  Sunflower  County 
and  others.  From  an  order  granting  the  writ, 
respondents  appeal.   Modified  and  affirmed. 

The  facts  in  this  case  are  similar  to  those 
in  the  case  of  Sunflower  County  v.  Harry  Bros. 

Co.    (No.  16,328)  64  South.  846. 

Whitfield  &  Whitfield,  of  Jackson,  for  appel- 
lants. Frank  E.  Everett,  of  Indianola,  for  ap- 
pellee. 

PER  CURIAM.  We  find  no  error  in  this 
record,  except  the  allowance  in  the  judgment 
below  of  interest  upon  the  warrant  With  this 
exception,  the  action  of  the  court  below  is  ap- 
proved, and  judgment  will  be  entered  here  as 
entered  below,  eliminating  interest 


SOUTHERN  RT.  CO.  IN  MISSISSIPPI  v. 
HAMEL.   (No.  16,406.) 

(Supreme  Court  of  Mississippi.    April  20, 
1014.) 

Appeal  from  Circuit  Court,  Sunflower  Coun- 
ty ;  Monroe  McClurg,  Judge. 

Action  between  the  Southern  Railway  Com- 
pany in  Mississippi  and  Myrtle  Hamel,  admin- 
istratrix. From  the  judgment,  the  Railway 
Company  appeals.  Affirmed. 

Percy,  Moody  &  Percy,  of  Greenville,  and 
Catchings  &  Catchings,  of  Vicksburg,  for  ap- 

Sellant  Frank  E.  Everett  of  Indianola,  and 
ampbell  &  Casbin,  of  Greenville,  for  appellee. 

PER  CURIAM.  Affirmed, 


YAZOO  «St  M  R.  CO.  v.  BELL.    (No.  16,396.) 

(Supreme  Court  of  Mississippi.    April  20, 
1914.) 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  A.  Henry,.  Judge. 

Action  between  the  Yazoo  &  Mississippi  Rail- 
road Company  and  W.  H.  BeLL  From  the 
judgment  the  Railroad  Company  appeals.  Af- 
firmed. 

F.  M.  West  and  Mayes  &  Mayes,  all  of  Jack- 
son, for  appellant.  Jos.  A.  Baker  and  Power 
&  Powers,  all  of  Jackson,  for  appellee. 

PER  CURIAM.  Affirmed. 


BAKER  T.  WM.  R.  MOORE  DRY  GOODS  CO. 
(No.  16,831.) 

(Supreme  Court  of  Mississippi.    April  20, 
1914.) 

Appeal  from  Circuit  Court,  Coahoma.  Coun- 
ty; T.  B.  Watkins,  Judge. 

Action  between  Frank  Baker  and  the  William 


R.  Moore  Dry  Goods  Company.  From  the 
judgment,  Baker  appeals.  Dismissed. 

Cutrer  &  Johnston,  of  Clarksdale,  for  appel- 
lant Maynard  &  Fitzgerald,  of  Clarksdale,  and 
Frank  Johnston,  of  Jackson,  for  appellee. 

PER  CURIAM, 
sustained. 


Motion  to  dismiss  appeal 


LASSETER  v.  STATE  ex  rel.  HALLO  WES, 
State's  Atty.,  et  al. 

(Supreme  Court  of  Florida.   March  17,  1914.) 

(Syllabus  by  -the  Court.) 

1.  States  (§  41*)— Legislature— Validity  of 

Call. 

When  the  Governor  actually  calls  the  Leg- 
islature together  under  section  8,  art.  4,  and 
section  2,  art  3.  of  the  Constitution  of  1885,  it 
is  immaterial  what  he  may  have  thought  of  bis 
action. 

[Ed.  Note— For  other  cases,  see  States,  Cent 
Dig.  |  47;  Dec  Dig.  f  41.*] 

2.  Statutes  (5  19*)— Enactment— Journals. 

Where  the  journals  of  the  House  of  Repre- 
sentatives show  that  on  the  final  passage  of  a 
bill  a  large  majority  of  the  House  voted  for  it 
but  six  members  were  not  accounted  for  as  vot- 
ing aye  or  no,  it  is  not  essential  to  a  compli- 
ance with  the  constitutional  provision  (section 
17,  art  3)  that  the  journal  should  show  the  six 
members  not  accounted  for  either  refused  to 
vote,  or  voted  in  the  negative,  or  that  there 
were  no  negative  votes. 

[Ed.  Note— For  other  cases,  see  Statutes, 
Cent  Dig.  |  20;  Dec.  Dig.  §  19.*] 


3.  Constitutional  Law  (I  106*) 
>7*)  - 


Munici- 
pal COBPOBATIONS  (|  907*)— VESTED  RIOHT8. 

Chapter  6237,  Laws  of  19H,  is  not  uncon- 
stitutional and  void  because  in  the  third  sec- 
tion it  confines  the  right  of  intervention  in  a 
proceeding  brought  to  validate  the  bonds  issued 
under  the  authority  of  the  act  to  citizens  of 
Florida  who  may  be  residents  in  the  county  or 
municipality  desiring  to  issue  the  bonds.  This 
question,  under  section  8,  art  8,  of  the  Consti- 
tution, is  within  the  control  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  g§  186.  212,  238-245.  252- 
257,  259;  Dec  Dig.  I  106;*  Municipal  Cor- 
porations, Cent  Dig.  §  1895;  Dec  Dig.  g  907.*] 

4.  Municipal  Corporations  (J  935*)  —  Mu- 
nicipal Bonds— Change  of  Place  of  Pay- 
ment. 

Under  the  authority  conferred  upon  the 
mayor  and  city  council  of  Jacksonville  by  sec- 
tions 3  and  9  of  chapter  6415,  they  had  author- 
ity to  change  the  language  of  the  bonds  and 
coupons  as  to  the  place  of  payment  in  New 
York,  and,  in  lieu  thereof,  insert  the  following : 
"The  United  States  Mortgage  &  Trust  Com- 
pany In  the  city  of  New  York." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1951;  Dec  Dig.  | 
935.*] 

5.  Municipal  Corporations  (|  935*)  —  Mu- 
nicipal Bonds— Decree  of  Validation- 
Validity. 

The  fact  that  the  bonds  which  are  involved 
In  this  validating  proceeding  are  made  to  bear 
interest  from  March  1. 1913.  does  not  render  in- 
effectual the  decree  of  validation  dated  24th  of 
June,  1913. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1951;  Dec  Dig.  | 
935.*] 
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6.  CoifsrmnioifAL  Law  (|  208*) — States  (| 
145*>— Municipal  Bonds— Validity. 

The  fact  that  the  coupons  of  the  bonds  is- 
ened  in  this  case  are  made  acceptable  for  taxes 
or  other  dues  to  the  city  of  Jacksonville  does 
not  authorize  the  city  to  issue  bills  of  credit 
or  currency,  nor  does  this  provision  create  an 
unlawful  discrimination  between  classes  of  in- 
dividuals holding  bonds  and  those  not  holding 
them. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  U  649-677;  Dec  Dig.  i 
208;*  States,  Cent  Dig.  §  141;  Dec  Dig.  | 
145.*] 

7.  Municipal  Corporations  (§  918*)— City 
Bond  Election— Canvass  of  Returns— 
Validity  of  Certificate. 

Where  a  board  of  election  commissioners, 
whose  duty  it  was  to  canvass  an  election,  con- 
sisted of  three  members,  and  two  of  them  met, 
pursuant  to  statutory  notice,  and  proceeded  to 
canvass  the  returns  of  the  election,  and  signed 
the  certificate  showing  the  result  of  the  election, 
the  two  commissioners  thus  acting  constituted 
a  quorum  for  transacting  business,  and  their 
certificate  was  legal. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1919-1923;  Dec 
Dig.  |  918.*] 

8.  Municipal  Corporations  (f  918*)— City 
Bond  Election— Canvass  of  Returns  — 
Validity. 

It  is  not  a  fatal  objection  to  the  canvass 
of  a  vote  by  election  commissioners,  under 
chapter  6416,  Laws  of  1912.  that  it  was  made 
from  the  returns  in  the  office  of  the  city  re- 
corder, and  not  from  the  returns  filed  with  the 
chairman  of  the  board  of  election  commissioners, 
inasmuch  as  the  said  returns  were  in  duplicate, 
and  both  of  equal  dignity,  authority,  and  proba- 
tive force. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g|  1919-1923;  Dec 
Dig.  §  918.*] 

9.  Municipal  Corporations  (|  935*)— Stat- 
utes (S  120*)— Title  and  Subject-Matter 
—  Proceeding  to  Validate  Municipal 
Bonds. 

Chapter  6237,  Laws  of  1911,  is  broad 
enough  in  its  terms  to  apply  not  only  to  then 
existing  laws,  but  also  covers  proceedings 
brought  under  subsequent  statutes,  and  the  ti- 
tle of  the  act  fairly  indicates  the  nature  of  the 
act,  and  the  true  effect  of  the  same 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1951;  Dec.  Dig.  8 
935;*  Statutes,  Cent  Dig.  SS  168-172;  Dec. 
Dig.  S  120.*] 

10.  Municipal  Corporations  (|  907*)— Mu- 
nicipal Bonds  —  Validity  of  Statute  — 
"Gold  Coin." 

There  is  no  conflict  between  sections  3  and 
9  of  chapter  6415,  Laws  of  1912,  because,  con- 
struing the  two  sections  together,  the  gold  coin 
mentioned  in  section  9  is  the  kind  of  gold  coin 
described  in  section  3;  i.  e.,  gold  coin  of  the 
United  States  of  the  present  standard  of  weight 
and  fineness. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  3  1895;  Dec  Dig.  § 
907.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  4,  pp.  3104,  3105.] 

Appeal  from  Circuit  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Petition  by  the  State,  on  relation  of  W.  A. 
Hallowes,  Jr.,  State's  Attorney,  and  another, 
for  a  decree  validating  municipal  bonds  of 
the  city  of  Jacksonville,  and  B.  G.  Lasseter 


•For  other  CSMS 


intervened.    From  a  decree  validating  the 
bonds,  intervener  appeals.  Affirmed. 
See,  also,  64  South.  1022. 

J.  C.  Cooper  &  Son,  E.  J.  L'Engle,  and 
Powell  &  Pelot,  all  of  Jacksonville,  for  appel- 
lant. W.  A.  Hallowes,  Jr.,  State  Atty.,  and 
P.  H.  Odom  and  C.  D.  Rinehart,  both  of 
Jacksonville,  for  appellees. 

HOCKER,  J.  On  the  19th  of  May,  1913,  W. 
A.  Hallowes,  as  state  attorney  of  the  Fourth 
judicial  circuit,  under  the  authority  confer- 
red on  him  by  section  one  (1),  c  6237,  Laws 
of  1911,  filed  a  petition  In  the  circuit  court 
for  a  decree  validating  certain  bonds  de- 
scribed in  the  decree  copied  below.  On  June 
2,  1913,  B.  G.  Lasseter,  on  his  own  petition, 
alleging  his  citizenship  and  ownership  of 
property  In  Jacksonville,  was  allowed  to  in- 
tervene in  said  cause.  He  filed  an  answer 
and  demurrer  to  the  petition  of  State  Attor- 
ney Hallowes.  Some  testimony  was  taken  be- 
fore the  judge.  On  June  24,  1913,  a  final 
hearing  was  had  and  a  decree  was  entered, 
which  is  as  follows: 

"In  the  Circuit  Court  of  Duval  County, 
Florida. 

"The  State  of  Florida  ex  rel.  W.  A.  Hallowes, 
Jr.,  State's  Attorney,  Petitioner,  v.  CSty 
of  Jacksonville,  a  Municipal  Corporation 
in  Duval  County,  Florida,  Defendant 
B.  G.  Lasseter,  Intervener  Defendant 

"Action  to  validate  and  confirm  city  of  Jack- 
sonville dock  and  terminal  bonds  to  be  issued 
under  chapter  6415,  Laws  of  Florida. 

"Decree  Validating  and  Confirming  Jackson- 
ville Dock  and  Terminal  Bonds. 

"This  cause  coming  on  to  be  heard  on  the 
original  petition,  the  sworn  answer  thereto 
filed  by  the  said  city  of  Jacksonville,  the  de- 
murrer and  answer  to  said  petition  filed  by  B. 
G.  Lasseter,  intervener,  and  the  testimony 
taken  before  the  court,  and  the  same  having 
been  argued  and  submitted  for  final  hearing 
by  the  respective  parties  hereto,  upon  con- 
sideration thereof,  it  is  ordered,  adjudged, 
and  decreed  that  the  equities  in  said  cause 
are  with  the  petitioner,  and  the  prayer  of 
the  petition  is  hereby  granted;  that  the 
said  city  of  Jacksonville  dock  and  terminal 
bonds  are  hereby  validated  and  confirmed, 
and  when  said  bonds  are  duly  issued,  sold,  ' 
and  delivered,  the  same  shall  be  valid  and  le- 
gal obligations  against  the  said  city  of  Jack- 
sonville, and  this  decree  shall  be  forever  con- 
elusive  upon  the  validity  of  said  bonds 
against  the  said  city,  and  the  validity  thereof 
shall  never  be  called  in  question  In  say  court 
in  this  state. 

"Done  and  ordered  this  24th  day  of  June, 
A.  D.  1913.      Daniel  A.  Simmons,  Judge." 

On  the  23d  of  December,  1918,  B.  G.  Las- 
seter entered  his  appeal  from  this  decree. 
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The  first  six  assignments  of  error  are  aban- 
doned. 

[1]  The  seventh  assignment  is  as  follows: 
"Said  circuit  court  erred  in  making  and  en- 
tering its  order  and  decree  of  June  24,  1913, 
validating  and  confirming  said  city  of  Jack- 
sonville dock  and  terminal  bonds."  This  gen- 
eral assignment  only  raises  the  question  of 
the  merits  of  the  decree.  Assignments  of  er- 
ror ought  to  be  specific  Newberry  v.  State, 
2G  Fla.  334,  8  South.  445;  Hodge  v.  State, 
26  Fla.  11,  7  South.  593  ;  2  Ency.  PL  &  Pr. 
954.  Under  this  assignment,  the  appellant 
presents  divers  grounds  based  on  rulings  on 
demurrers  to  the  petition.  The  third  ground 
takes  exception  to  the  manner  in  which  the 
Legislature  of  1912  was  called  in  session  by 
the  Governor.  It  is  alleged  the  journals  show 
affirmatively  the  Governor  did  not  believe  it 
necessary  to  call  the  extra  session.  The  jour- 
nals also  show  he  did  call  it  together,  and 
what  he  may  have  thought  of  his  act  is  im- 
material, under  section  8,  art.  4,  and  section 
2,  art  3,  Constitution  of  1885.  Farrelly  v. 
Cole,  60  Kan.  356,  56  Pac.  492,  44  L.  R.  A. 
464. 

[2]  The  next  question  presented  by  the 
brief  is  that  chapter  6415,  Laws  of  1912,  was 
not  passed  in  conformity  with  the  require- 
ments of,  nor  in  the  manner  prescribed  by, 
section  17  of  the  Constitution  of  Florida  as 
amended  in  this,  that  the  yeas  and  nays  were 
not  entered  in  the  journal  of  the  House  of 
Representatives  upon  the  vote  on  the  final 
passage  of  said  act,  as  required  by  said  sec- 
tion as  amended,  but  only  the  affirmative 
votes,  and  it  is  not  stated  or  shown  by  said 
journal  how  the  members  of  said  House,  oth- 
er than  those  who  voted  affirmatively,  voted 
upon  the  final  passage  of  said  act;  and,  in 
connection  with  this  question,  is  another,  viz., 
that  the  yeas  and  nays  were  not  entered  in 
the  Journals  of  the  House  as  required  by  this 
section  of  the  Constitution.  It  is  admitted  by 
appellant  in  his  brief  that  the  journal  in 
question  shows  affirmatively  that  Senate  Bill 
No.  3  (the  bill  in  question),  on  its  final  pas- 
sage, received  65  affirmative  votes  in  the 
House  on  its  final  passage  from  members 
properly  named  In  the  journals,  who,  at  the 
time  the  vote  was  cast,  constituted  a  clear 
majority  of  all  its  members  and  a  legal  and 
sufficient  quorum  of  said  House  of  Represen- 
tatives. But  it  is  contended  that  before  the 
regular  passage  of  the  bill  can  be  claimed, 
that  the  journal  of  the  House  should  show,  in 
addition,  that  the  six  members  not  accounted 
for  on  the  final  vote,  either  refused  to  vote 
or  voted  in  the  negative,  and  that,  in  the 
event  there  were  no  negative  votes,  this  fact 
must  affirmatively  appear  as  a  part  of  the 
journal  entry,  and,  the  journal  failing  to 
show  this  information,  chapter  6415  (Senate 
Bill  No.  3)  of  the  Acts  of  1912  is,  for  the  rea- 
son stated,  inoperative  and  void.  On  pages 
51  and  52  of  the  Journal  of  the  House  it  is 
seen  that  65  members  voted  yea,  and  does 
not  show  that  the  other  six  members  voted 
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nay,  or  that  they  declined  to  vote.  State  ex 
reL  Markens  v.  Brown,  20  Fla.  407,  is  cited  by 
appellant  The  facts  in  that  case  are  unlike 
those  in  the  instant  case,  but  appellant  copies 
from  the  opinion  in  the  case  a  quotation  from 
Cooley's  Constitutional  Limitations  to  the  ef- 
fect that  it  will  not  be  presumed,  from  the 
mere  silence  of  the  journals,  that  either 
house  has  exceeded  *its  authority,  or  disre- 
garded a  constitutional  requirement,  in  the 
passage  of  a  legislative  act,  unless  where  the 
Constitution  has  expressly  required  the  Jour- 
nals to  show  the  action  taken,  as,  for  in- 
stance, where  it  requires  the  yeas  and  nays 
to  be  entered.  Of  course  this  can  only  ap- 
ply to  cases  where  there  are  yeas  and  nays 
to.  be  entered.  The  Constitution  (section  17, 
art  3)  does  not  in  terms  require  the  fact 
to  be  entered  that  there  are  no  yeas  or  no 
nays  on  the  final  passage  of  a  bill.  It  seems 
to  require  only  that  the  yeas  and  nays  shall 
be  entered  in  the  Journal.  If  there  are  nei- 
ther of  these,  there  is  nothing  to  enter.  The 
Journal  does  not  show  there  were  any  nays, 
and  we  cannot  infer  it  Several  other  Flori- 
da cases  are  cited,  but  the  facts  are  differ- 
ent from  this  case.  There  were  not  more 
than  71  members  in  the  House,  and  65  voted 
for  the  law,  which  was  more  than  a  suffi- 
cient majority  to  pass  it 

In  the  case  of  Steckert  v.  City  of  East 
Saginaw,  22  Mich.  104,  Judge  Cooley  wrote 
the  opinion  of  the  court  He  is  dealing  with 
the  charter  of  the  city  of  East  Saginaw, 
which  requires  that  the  vote  of  a  city  coun- 
cil in  certain  cases  shall  be  entered  at  large 
on  its  minutes.  He  decides  that  the  record 
of  a  vote  that  it  was  adopted  "unanimously 
on  call,"  the  names  of  those  voting  no  other- 
wise not  appearing  than  by  the  statement  of 
those  present  at  the  opening  of  the  session 
is  not  a  compliance  with  the  statute.  He  as- 
serts that:  "Neither  the  spirit  nor  the  pur- 
pose of  the  act  can  be  satisfied  with  entries 
on  the  minutes,  showing  who  voted  on  each 
resolution  embraced  within  the  terms  of  the 
act  and  how  the  vote  of  each  was  cast;  in 
other  words,  the  ayes  and  nays  on  each  res- 
olution must  be  entered  at  large  on  the  min- 
utes." Among  other  arguments  used  by  him 
in  support  of  his  views  is  the  following: 
"What  is  designed  by  this  statute  is  to  fix 
upon  each  member  who  takes  part  in  the  pro- 
ceedings on  these  resolutions  the  precise 
share  of  responsibility  which  he  ought  to 
bear,  and  that  by  such  an  unequivocal  record 
that  he  shall  never  be  able  to  deny  either  his 
participation  or  the  character  of  his  vote. 
But  manifestly  we  cannot  determine  in  the 
present  case  with  any  certainty  that  any  one 
of  the  aldermen  named — Alderman  Buckhout 
for  example— actually  voted  for  the  resolu- 
tions in  question.  We  know  he  was  present 
when  the  council  convened,  but  we  have  no 
record  which  points  specifically  to  his  indi- 
vidual action  afterwards.  Suppose  he  were 
to  contest  the  tax  as  illegal,  and  the  city  au- 
thorities were  to  insist  upon  an  equitable 
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estoppel  arising  upon  his  vote  in  its  favor, 
and  he  should  deny  such  vote,  we  should 
look  in  vain  in  this  record  for  anything  ab- 
solutely inconsistent  with  such  denial.  Sup- 
pose his  constituents,  dissatisfied  with  his 
vote,  undertake  to  call  him  to  account  for  his 
participation,  and  he  were  to  say  to  them, 
*I  was  not  present  when  these  resolutions 
were  adopted;  I  was  indeed  present  when 
the  council  convened,  but  was  called  away 
soon  after  on  private  business;'  this  record 
plainly  could  not  be  relied  upon  to  contradict 
his  assertion.  The  persons  arraigning  him 
would  be  obliged,  in  order  to  fix  his  responsi- 
bility, to  resort  to  the  parol  evidence  of  his 
associates  or  of  bystanders.  But  the  Legis- 
lature understood  very  well  the  unsatisfac- 
tory character  of  that  kind  of  evidence,  and 
they  did  not  intend  that  the  power  to  call  an 
alderman  to  account  for  misconduct,  delin- 
quencies, or  errors  of  judgment  in  the  per- 
formance of  this  official  duty  should  be  left  to 
depend  upon  it.  They  have  imperatively  re- 
quired that  there  should  be  record  evidence 
of  a  character  that  should  not  be  open  to 
contradiction,  or  subject  to  dispute;  and 
their  requirement  cannot  be  complied  with 
according  to  its  terms,  nor  satisfied  in  its 
spirit  and  purpose,  without  entries  in  the 
minutes  showing  who  voted  on  each  resolu- 
tion embraced  by  the  section  quoted  from 
the  charter,  and  how  the  vote  of  each  was 
cast  In  other  words,  the  ayes  and  noes  on 
each  resolution  must  be  entered  at  large  on 
the  minutes,  so  that  the  presence  or  partici- 
pation of  any  member  shall  not  be  left  to  con- 
jecture or  inference."  It  is  evident  that 
Judge  Cooley  is  dealing  with  a  proceeding  to 
levy  a  tax  by  the  city  of  East  Saginaw,  and 
not  with  an  act  of  the  Legislature.  Then 
again  he  is  dealing  with  a  proceeding  adopt- 
ed by  a  unanimous  vote,  which  does  not  give 
the  vote  of  any  single  member  of  the  city 
council,  and  fixes  no  responsibility  upon  any 
member  as  to  how  he  voted.  In  the  Instant 
case  the  journal  of  the  Legislature  affirma- 
tively shows  that  65  members  of  the  Legis- 
lature by  name  voted  for  the  act  which  is  at- 
tacked. It  may  be  that  even  so  great  a  legal 
mind  as  Judge  Cooley  might  find  it  difficult 
to  lay  down  a  rule  of  construction,  In  con- 
sidering a  city  ordinance,  which  would  be 
applicable  to  all  possible  conditions  which 
might  arise  under  the  provision  of  the  Con- 
stitution we  are  considering. 

In  the  case  of  Suit  thee  v.  Garth,  33  Ark. 
17,  the  Supreme  Court  of  Arkansas  applied 
Judge  Cooley's  views  in  a  case  where  there 
was  a  constitutional  provision  similar  to 
ours,  and  where  the  vote  on  the  final  .pas- 
sage of  a  bill  was  affirmative;  47  yeas,  nays 
24,  not  voting,  11.  The  court  says  in  its 
opinion : 

"The  Constitution  says  the  yeas  and  nays 
shall  be  entered  on  the  journal;  and  we 
have  no  right  to  say  that  this  need  not  to 
be  done,  or  that  half  compliance  Is  sufficient 


"It  is  not  sufficient  to  enter  the  veaa  and 
omit  the  nays,  nor  to  enter  the  nays  and 
omit  the  yeas,  and  in  all  cases  the  nanus*  of 
those  voting  in  the  affirmative  and  negative 
must  necessarily  be  entered  on  the  Journal" 

In  considering  this  case,  we  find  it  difficult 
to  understand  how  the  11  members  not  vot- 
ing are  to  be  considered  as  having  voted  ei- 
ther yea  or  nay.  If  they  refused  to  vote, 
what  authority  did  the  clerk,  or  the  House 
itself,  have  to  record  them  as  voting  "yea  or 
nay"?  If  this  construction  Is  correct,  one 
single  member  who  refused  to  vote  could  de- 
feat the  passage  of  any  act  and  possess  a 
veto  over  legislation.  We  do  not  think  this 
construction  should  be  placed  on  our  Con- 
stitution. Certainly  every  member  of  the 
Legislature  ought  to  vote  aye  or  no  on  the 
final  passage  of  a  bill,  but  we  hesitate  to  pat 
a  construction  on  the  Constitution  which 
seems  to  lead  to  an  absurdity,  and  give  a 
siugle  contumacious  member  of  the  Legis- 
lature the  power  to  defeat  all  legislation  by 
simply  refusing  to  vote  aye  or  no  on  the  final 
passage  of  a  bill ;  so  that  although  he  may 
be  present  he  cannot  be  recorded  as  voting 
aye  or  no.  A  majority  vote  of  the  members 
present  is  all  that  is  required  by  the  Con- 
stitution to  pass  every  bill  or  Joint  resolu- 
tion. Section  17  of  article  3  of  the  Constitu- 
tion as  amended. 

The  Constitution  of  North  Carolina  seems 
to  be  like  ours  in  requiring  the  aye  and  nay 
vote  on  the  final  passage  of  a  bill  to  be  en- 
tered on  the  journal.  The  Supreme  Court  of 
that  state  in  several  cases  holds  that  If  there 
are  no  nays,  that  fact  should  be  affirmatively 
stated;  and  yet  the  Constitution  only  re- 
quires the  aye  and  nay  vote;  yet  the  court 
argues  from  this  that  "of  course,  if  there 
were  no  nays,  that  fact  should  be  affirma- 
tively stated."  This  Is  simply  an  Inference 
of  the  court  The  Constitution  does  not  ex- 
pressly require  it  See  Smathers  v.  Com- 
missioners of  Madison  County,  125  N.  C.  4S0, 
34  S.  E.  554;  Commissioners  of  New  Han- 
over County  v.  De  Rosset  129  N.  C  275,  40 
S.  E.  43;  Debnam  v.  Chltty,  131  N.  C.  657,  43 
S.  E.  3.  It  is  upon  this  inference  that  the 
statutes  they  were  considering  were  held  un- 
constitutional. 

In  the  case  of  Board  of  Commissioners  of 
Onslow  County  v.  Tollman,  76  C.  C.  A.  317, 
145  Fed.  753,  this  question  was  very  thor- 
oughly considered  by  Judge  McDowell.  The 
opinion  In  this  case  is  so  clear  and  logical 
It  Is  well  worth  reading.  He  starts  his  rea- 
soning with  the  maxim  "Omnia  prawumuntur" 
— the  officers  of  the  Legislature  are  presum- 
ed to  have  done  their  duty,  In  the  absence  of 
proof  to  the  contrary.  He  cites  several  cases 
decided  by  the  Supreme  Court  of  the  United 
States  to  the  effect  that  an  act  of  the  Legis- 
lature can  only  be  held  unconstitutional  in 
cases  entirely  free  from  doubt.  Chief  Jus- 
tice Marshall,  In  Fletcher  v.  Peck,  6  Crancfa. 
87,  3  L.  Ed.  162,  held  that:  "It  is  not  on 
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slight  Implication  and  vague  conjecture  that 
the  Legislature  is  to  be  pronounced  to  have 
transcended  its  powers,  and  Its  acts  to  be 
considered  void."  Judge  McDowell,  among 
other  things,  says:  "The  Constitution  in  the 
words  selected  by  its  authors  requires  the 
entry  of  votes.  In  entering  on  the  journal 
*nay  votes  none,'  the  clerk  is  undeniably  not 
entering  nay  votes.  As  the  Constitution  is 
silent  concerning  nay  votes  in  cases  where 
the  only  votes  cast  are  yeas,  we. think  the 
proper,  if  not  the  necessary,  implication  is 
that  no  entry  concerning  the  nonexistent  nay 
votes  is  required." 

The  more  recent  case  of  Board  of  Com'rs 
of  Town  of  Salem  v.  Wachovia  Loan  &  Trust 
Co.,  148  N.  C.  110,  56  S.  B.  442,  held:  "The 
entries  upon  the  Senate  Journal  give  the 
names  of  a  large  majority  of  the  total  mem- 
bership of  that  body  as  voting  for  the  pas- 
sage of  this  bill  upon  the  second  and  third 
readings,  so  that  there  can  be  no  question  of 
Its  passage  by  a  constitutional  majority.  But 
the  entries  indicate  further  that  the  bill  pass- 
ed by  a  unanimous  vote,  and  that  there  were 
no  names  to  be  recorded  as  voting  in  the 
negative."  The  entry  in  the  Journal  which 
is  referred  to  is  as  follows:  "Senate  Journal, 
Senate  Chamber,  January  28, 1891.  The  bill 
passed  its  second  reading.    Ayes  89,  noes 

 ,  as  follows:    Then  follows  a  list  of 

those  voting  in  the  affirmative,  without  any 
reference  to  those  voting  in  the  negative 
The  bill  passed  its  third  reading.   Ayes  34, 

noes  as  follows:   Then  follows  a  list 

of  those  voting  in  the  affirmative,  with  no 
further  reference  to  those  voting  in  the  neg- 
ative." The  court  cites  approvingly  the  case 
of  Board  of  Commissioners  of  Onslow  County 
v.  Tollman,  76  C.  C.  A.  317,  145  Fed.  753, 
and  overrules  the  case  of  Debnam  v.  Chltty, 
131  N.  C.  657,  48  S.  B.  8.  We  think  it  does 
not  appear  from  the  journal  that  on  the  final 
passage  of  the  bill,  which  became  chapter 
6415,  the  requirements  of  section  17  of  ar- 
ticle 3  of  the  Constitution  as  amended  were 
not  compiled  with  as  to  entering  the  vote  In 
the  journal;  but,  on  the  contrary,  under  the 
circumstances,  proper  entries  of  the  votes 
were  made,  which  show  that  the  act  was 
constitutionally  passed. 

[3]  The  next  ground  of  the  demurrer  to 
the  petition  which  is  argued  is  that  chapter 
6237,  Laws  of  1911,  under  authority  of  which 
the  petition  was  filed,  is  unconstitutional  and 
void,  because  that  in  the  third  section  there- 
of it  confines  the  right  of  intervention  to  citi- 
zens of  the  state  of  Florida  who  may  be 
residents  in  the  county  or  municipality  desir- 
ing to  issue  bonds;  all  other  taxpayers  and 
property  owners  are  excluded  from  any  right 
to  contest  the  validity  of  the  bonds  sought 
to  be  issued.  No  authority  is  cited  as  sus- 
taining this  contention,  and  we  know  of 
none.  Under  section  8,  art  8,  of  the  Con- 
stitution of  1885,  the  Legislature  might  have 
authorised  the  city  of  Jacksonville  to  sell 


bonds  for  municipal  purposes  without  the 
sanction  of  its  citizens  or  taxpayers  express- 
ed in  an  election.  Middleton  v.  City  of  St 
Augustine,  42  Fla.  287,  29  South.  421,  89  Am. 
St  Rep.  227.  Under  section  8,  art  8  of  the 
Constitution,  this  whole  question  was  under 
the  control  of  the  Legislature,  and  we  can 
discover  in  the  act  no  interference  with  the 
vested  rights  of  any  one.  See  City  of  Miami 
v.  Romfh,  63  South.  440. 

[4]  The  next  contention  is  that  the  bonds 
provided  for  in  the  ninth  section  of  chapter 
6415  are  void  for  uncertainty  of  place  of  pay- 
ment in  New  York,  and  that  the  bonds  which 
are  sought  to  be  validated  are  not  authorized 
by  law,  inasmuch  as  the  city  council  of  Jack- 
sonville, by  the  enactment  of  Ordinance  L159, 
undertook  to  supply  a  definite  place  for 
payment  of  the  principal  and  Interest  of  the 
bonds,  and  designated  the  United  States 
Mortgage  &  Trust  Company  of  the  city  of 
New  York  as  the  bank  in  said  city  where 
such  payments  are  to  be  made.  The  bonds 
sought  to  be  validated  are  in  the  form  pro- 
vided by  the  ninth  section  of  the  act  of  the 
Legislature,  except  that  the  place  of  payment 
is  as  provided  by  the  ordinance.  The  conten- 
tion is  that  the  city  council  could  not  by  or- 
dinance change  the  form  of  the  bond  provid- 
ed In  the  act  The  act  in  section  9  states 
that  the  bonds  and  coupons  attached  shall  be 
in  the  following  words  and  figures,  and-  in 
the  form  of  the  bond  it  is  provided  that  "the 
city  of  Jacksonville  in  the  state  of  Florida 
will  pay  to  •  *  •  the  bearer  the  sum  of 
one  thousand  dollars  ($1,000.00)  in  gold  coin 
of  the  United  States  at  the  office  of  the  city 
treasurer  of  the  city  of  Jacksonville,  or  at  a 
bank  In  the  city  of  New  York  designated 
by  the  city  of  Jacksonville,  with  interest 
thereon,"  eta 

Ordinance  No.  L159,  Bill  No.  L241,  recites 
that  the  board  of  port  commissioners  of  the 
city  of  Jacksonville  had  passed  a  resolution 
designating  the  United  States  Mortgage  & 
Trust  Company,  of  the  city  of  New  York,  as 
the  bank  in  said  city  for  the  place  of  pay- 
ment of  the  principal  and  Interest  of  the  city 
of  Jacksonville  dock  and  terminal  bonds,  is- 
sue of  1918,  and  recommended  that  the  form 
of  the  bonds  and  coupons,  as  prescribed  in 
section  9  of  chapter  6415  of  the  Laws  of 
Florida,  approved  October  3,  1912,  be  amend- 
ed as  follows :  After  the  words  "at  the  office 
of  the  city  treasurer  in  the  city  of  Jackson- 
ville, or  at"  strike  out  the  words  "a  bank  in 
the  city  of  New  York  designated  by  the  city 
of  Jacksonville,"  and,  in  lieu  thereof,  insert 
the  following,  "The  United  States  Mortgage 
&  Trust  Company  in  the  city  of  New  York, 
which  is  designated  by  the  city  of  Jackson- 
ville as  the  place  of  payment"  and  that 
said  changes  be  made  wherein  the  context 
requires.  The  ordinance  recites  that  the  city 
council  has  been  requested  by  said  board  to 
pass  an'  ordinance  designating  a  bank  in  the 
city  of  New  York  for  the  payment  of  prin- 
cipal and  interest  on  said  bonds,  and  making 
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the  above  change,  "therefore  be  it  ordained 
by  the  mayor  and  city  council  of  the  city  of 
Jacksonville:  Section  V  Without  copying 
it,  it  is  sufficient  to  state  that  the  ordinance 
made  the  requested  changes  in  the  form  of 
the  bond.  Considering  the  powers  conferred 
by  sections  3  and  9  of  the  act,  the  city  had 
the  authority  to  designate  the  bank  In  New 
York  where  the  payments  were  to  be  made, 
and  did  not  exceed  their  authority  in  making 
the  change  referred  to  in  the  form  of  the 
bond  to  carry  out  the  purpose  of  the  act 
We  do  not  think  the  facts  In  the  case  of  Mid- 
dleton  v.  City  of  St  Augustine,  supra,  are 
similar  to  those  in  the  Instant  case,  and  the 
decision  is  therefore  not  applicable. 

[5]  The  next  contention  Is  that  the  valida- 
tion of  the  bonds  should  have  been  completed 
prior  to  March  1,  1913,  the  date  from  which 
the  bonds  will  bear  interest,  and  as  of  which 
the  bonds  must  be  executed.  It  is  contended 
that,  because  of  the  form  of  the  bond  this 
language  occurs,  "In  testimony  whereof  the 
city  of  Jacksonville  has  issued  this  bond 
bearing  date  1st  March,. A.  D.  1913,"  the  val- 
idation should  have  been  completed  before 
that  date ;  and,  since  that  was  not  done,  the 
decree  entered  June  24,  1913,  validating  the 
bonds,  was  unavailing.  It  is  perfectly  evi- 
dent from  the  context  that  the  word  "issued" 
simply  indicated  one  step  In  the  preparation 
of'  the  bonds  for  delivery,  and  does  not  ex- 
clude the  idea  that  some  other  step  might 
not  also  be  taken.  Potter  v.  Lalnhart  44 
Fla.  647,  text  673,  33  South.  251.  The  date 
March  1, 1913,  indicates  the  date  of  execution 
from  which  the  bond  is  to  bear  interest  We 
do  not  think  that  the  terms  of  the  act  exclude 
the  power  of  validation  after  March  1,  1913. 
The  petition  to  validate  was  filed  by  the  state 
attorney  as  soon  as  he  was  officially  Inform- 
ed of  the  election. 

[6]  The  next  contention  is  that  "the  cou- 
pons of  the  bonds  are  attempted  to  be  made 
acceptable  for  taxes  or  other  dues  to  the  city 
of  Jacksonville."  It  is  contended  on  the  one 
hand  that  this  provision  is  equivalent  to  an 
attempt  to  authorize  the  city  of  Jacksonville 
to  issue  bills  of  credit  or  currency,  and  on 
the  other  that  it  creates  an  unlawful,  unjust, 
and  unconstitutional  discrimination  between 
classes  of  individuals  who  may  be  so  fortu- 
nate as  to  possess  some  of  these  bonds,  if  they 
are  ever  Issued,  and  that  class  who  are  not 
so  fortunate,  in  the  payment  of  taxes  and 
dues  to  the  city  of  Jacksonville.  This  ques- 
tion was  settled  adversely  to  the  contention 
of  the  appellant  In  the  Virginia  Coupon  Cas- 
es. See  Poindexter  v.  Greenhow,  114  U.  S. 
270,  5  Sup.  Ct  903,  962,  29  L.  Ed.  185.  No 
authorities  are  cited  by  appellant 

[7]  The  next  contention  is  that  the  petition 
and  contents  of  the  exhibits  fail  to  show  that 
the  board  of  election  commissioners  ever  met 
canvassed,  declared,  or  certified  the  results  of 
the  election  upon  the  question  of  issuing  bonds. 
As  we  gather  from  the  brief,  the  point  is 


that  three  men,  Galllard,  Harrison,  and  Rich- 
ardson, constituted  the  board  of  election  com- 
missioners. Only  two  of  them,  Galllard  and 
Harrison,  signed  the  certificate  of  the  can- 
vass showing  the  result  of  the  election.  There 
is  no  express  provision  of  law  that  all  the 
members  of  this  board  should  sign  the  cer- 
tificate. The  certificate  states  that  the  three 
members  met  at  the  city  hall  and  proceeded 
to  publicly  canvass  the  vote.  The  board  of 
election  commissioners  are  required  by  sec- 
tion 2,  c.  6415,  Acts  of  1912,  to  canvass  and 
declare  from  the  said  returns  of  the  inspec- 
tors and  clerk  of  election  the  result  of  said 
election,  etc.,  and  it  is  therein  provided  that 
said  election  shall  in  all  respects  be  conduct- 
ed as  nearly  as  may  be  in  compliance  with 
the  laws  regulating  the  holding,  returning, 
certifying,  and  canvassing  of  city  elections. 
Two  sections  of  the  charter  act  of  the  city 
of  Jacksonville  make  It  the  duty  of  the  elec- 
tion commissioners  to  meet  at  their  olBce  and 
publicly  proceed  to  canvass  the  vote  on  the 
day  following  any  election.  Section  43,  c. 
4498,  Laws  1895,  and  section  7,  c.  4301,  Laws 
1893.  The  certificate  before  us  shows  that 
the  commissioners  met  the  day  after  the  elec- 
tion and  canvassed  the  returns.  The  further 
contention  is  that  it  does  not  appear  that 
any  notice  of  this  meeting  was  given  to  Rich- 
ardson, who  did  not  sign  the  certificate,  and 
therefore  the  act  of  the  canvassing  by  two 
of  the  three  commissioners  was  void.  We 
think  the  statute  itself  gave  each  commis- 
sioner notice  when  to  meet  and  canvass  the 
election  returns,  and  no  other  notice  was  nec- 
essary. The  canvass  was  made  by  two  of 
the  commissioners,  and  the  third  commis- 
sioner, even  if  not  present  had  statutory  no- 
tice of  the  time  required  by  law  for  the  can- 
vass to  be  made.  We  think  the  certificate 
shows  a  legal  canvass  of  the  vote. 

It  Is  contended  that  the  certificates  of  the 
result  of  the  election  were  executed  mereiy 
by  the  two  members  of  the  board  of  election 
commissioners,  and  do  not  pretend  to  be  the 
certificate  of  the  board.  We  do  not  think 
this  fact  renders  the  certificate  fatally  de- 
fective. As  a  matter  of  fact  and  law,  a  quo- 
rum acted,  all  had -statutory  notice  of  the 
meeting,  and  their  act  was  the  act  of  the 
board.  23  A.  &  E.  Ency.  Law  (2d  Ed.)  366. 

[8]  Another  objection  to  the  decree  is  that 
it  appears  from  the  certificate  signed  by  Har- 
rison and  Galllard  to  show  the  result  of  the 
election  was  for  some  unexplained  reason 
made  from,  and  only  from,  the  returns  in 
the  office  of  the  city  recorder,  and  not  from 
the  returns  filed  with  the  chairman  of  the 
board  of  election  commissioners,  as  requir- 
ed by  section  2,  c.  6415,  Acts  of  1912.  We  find 
no  error  under  this  contention.  Under  the 
act,  the  returns  were  in  duplicate,  and  both 
of  equal  dignity,  authority,  and  probative 
force. 

[I]  The  next  contention  by  appellant  is 
that  chapter  6237,  Laws  of  1911,  applies  only 
to  proceedings  brought  or  to  be  brought  un 
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der  then  existing  laws.  We  do  not  so  construe 
the  act  By  its  terms  it  Is  broad  enough  to 
cover  proceedings  brought  or  to  be  brought 
under  subsequent  statutes. 

The  next  contention  is  that  chapter  8237  is 
unconstitutional,  because  the  title  does  not 
indicate  fairly  or  clearly  the  contents  or  na- 
ture of  the  act,  and  the  true  effect  of  the 
same.  An  examination  satisfies  us  this  con- 
tention is  without  merit  The  title  is  in  all 
respects  sufficient,  and  its  meaning  plain. 

[1  •]  The  next  contention  is  that  there  is  a 
conflict  between  sections  3  and  9  of  the  act  of 
1912,  in  this  that  in  section  3  it  is  provided 
that  the  principal  and  interest  of  the  bonds 
shall  be  payable  in  "gold  coin  of  the  United 
States  of  the  present  standard  of  weight  and 
fineness.  In  section  9  containing  the  form  of 
die  bond  it  is  provided  that  the  principal 
and  interest  shall  be  payable  in  gold  coin." 
We  do  not  think  there  is  any  conflict  be- 
tween these  sections.  They  must  be  con- 
strued together.  When  "gold  coin"  is  men- 
tioned in  section  9  in  the  form  of  the  bond, 
it  necessarily  means  the  kind  of  gold  coin  de- 
scribed in  section  3;  L  e.,  gold  coin  of  the 
United  States  of  the  present  standard  of 
weight  and  fineness. 

Only  one  question  of  fact  is  presented  and 
argued  in  the  brief  of  appellant  and  that  is 
that  it  appears  from  the  evidence  that  one 
member  of  the  canvassing  board  never  ap- 
peared or  acted,  and  hence  that  the  entire 
proceeding  is  illegal  We  have  heretofore 
considered  this  question,  and  held  that  it  is 
not  tenable.  Finally  we  have  examined  the 
record  with  great  care,  and  we  find  that  the 
decree  appealed  from  Is  sustained  by  the  al- 
legations of  the  petition  and  the  proof  offer- 
ed, and  it  is  therefore  affirmed. 

TAYLOR,  COCKRELL,  and  WHITFIELD, 
JJ.,  concur. 

SHACKLEFORD,  C.  J.,  absent 


ADAMS  v.  DAVIS  et  al. 
(Supreme  Court  of  Florida.    March  12,  1914. 
Rehearing  Denied  April  22,  1914.) 

(Byllobut  by  the  Court.) 
Reformation  of  Instruments  (§  45*)— Evi- 
dence— Mistake  . 

A  mortgage,  calling  for  120  acres,  will  be 
reformed  so  as  to  cover  a  40  still  owned  by  the 
mortgagor,  who  had  theretofore  sold  off  a  40 
of  the  quarter  section  mistakenly  described  in 
the  instrument,  upon  clearly  preponderating 
proof  in  behalf  of  the  party  alleging  the  mis- 
take. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §|  157-193;  Dec. 
Dig.  |  «••] 

Appeal  from  Circuit  Court,  Suwannee 
County;  W.  F.  Home,  Judge. 

Bill  by  N.  Adams,  as  surviving  partner, 
against  Elizabeth  Davis  and  others.  From  a 
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decree  dismissing  the  bill,  plaintiff  appeals. 
Reversed,  with  directions. 

Roberson  &  Small,  of  Live  Oak,  for  appel- 
lant John  F.  Harrell,  of  Live  Oak,  for  ap- 
pellees. 

COCKRELL,  J.  For  a  statement  of  the 
bill  of  review  in  this  case,  reference  may  be 
had  to  the  opinion  of  the  court  upon  the 
former  appeal.  Adams  v.  Davis,  63  Fla.  324, 
58  South.  837.  We  there  held  that  the  com- 
plainant had  stated  a  case  for  equitable  re- 
lief. Thereafter  the  defendants  Elizabeth 
Davis  and  Elizabeth  McQuay  answered  the 
bill  under  oath,  and  evidence  was  taken,  re- 
sulting in  a  dismissal  of  the  bill. 

We  are  of  the  opinion  that  the  evidence 
sustained  the  bill,  even  upon  the  quantum  of 
proof  necessary  to  overcome  the  sworn  an- 
swer in  cases  of  reformation.  We  think  it 
clearly  established  that  Benjamin  Davis  at 
one  time  owned  a  quarter  section,  160  acres, 
but  before  applying  for  the  mortgage  loan 
had  sold  off  a  40  to  one  Dancy ;  that  In  the 
application  for  the  mortgage  It  was  clearly 
the  Intention  of  all  parties  to  Include  therein 
the  remaining  120  acres,  but  by  mistake  the 
excepted  40  was  placed  in  the  northeast  in- 
stead of  the  northwest  corner  of  the  quarter 
section.  The  mortgage  as  written  called  for 
120  acres,  but  as  written  one-third  of  the 
described  land  had  theretofore  been  sold. 
The  defendants  do  not  attempt  to  explain 
why  the  mortgagors  should  try  to  mortgage 
property  not  owned  by  them — In  fact  they 
merely  say  they  did  not  intend  to  mortgage 
the  40  in  the  northwest  corner,  admitting  that 
they  had  theretofore  sold  off  the  northeast 
corner. 

We  have  not  only  the  testimony  of  two 
witnesses  to  overcome  this  rather  general  al- 
legation of  the  answer,  but  most  persuasive 
corroborating  circumstances.  Herring  v. 
Fitts,  43  Fla.  54,  -30  South.  804,  99  Am.  St 
Rep.  108. 

Decree  reversed,  with  directions  to  reform 
the  mortgage. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 


(134  La.) 

Nos.  20,080.  20,088. 
BLOOMFIELD  et  al.  v.  THOMPSON,  Com- 
missioner of  Public  Utilities,  et  al. 
In  re  BLOOMFIELD  et  al. 
(Supreme  Court  of  Louisiana.    Dec.  15,  1913. 
On  Rehearing,  April  13,  1914.) 

(Byllobut  by  the  Court.) 

1.  Coubts  (§  224*)— Certiorari  (§  5*)— Juris- 
diction— Remedy  bt  Appeal. 

From  the  time  that  this  court  was  vested, 
by  the  Constitution  of  1879,  article  90,  with 
the  "control  and  general  supervision  of  all  in- 
ferior courts,"  it  has,  uniformly  and  repeatedly, 
held  that  the  Intent  and  purpose  of  that  grant 
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of  jurisdiction  was,  and  is,  not  to  authorise  it 
to  exercise  powers  conferred  upon,  and  properly 
exercised  by,  other  courts,  but,  to  provide  an 
instrumentality  for  the  correction  of  errors  com- 
mitted by  such  other  courts  whilst  exercising 
the  powers  conferred  upon  them,  in  cases  where 
no  other  remedy  is  provided,  or  where  the  rem- 
edy, as  provided,  proves  inadequate;  and,  as 
it  is  the  function  of  this  court  to  interpret  the 
law  in  the  last  resort  in  this  state,  save  in  cas- 
es in  which  its  decisions  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States,  it  fol- 
lows that  article  94  of  the  Constitution  of  1898 
must  be  taken  to  mean  what  it  has  been  so  held 
to  mean,  and  hence  that  it  cannot  be  success- 
fully invoked  to  sustain  the  jurisdiction  of  this 
court  to  review,  by  means  of  the  writ  of  cer- 
tiorari, a  judgment  for  the  review  of  which  the 
remedy  by  appeal  to  another  court,  as  granted 
by  the  Constitution,  is  an  adequate  one. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  8§  487,  608,  609,  614,  616,  617;  Dec.  Dig. 
8  224  ;•  Certiorari,  Cent.  Dig.  H  5,  6;  Dec 
Dig.  §  5.*] 

2.  Certiorari  (§§  2,  60*)— Jurisdiction— Mo- 
tion to  Dismiss— Time  fob  Makno. 

It  would  be  inconsistent  with  the  Consti- 
tution of  1913,  and  hence  not  within  the  saving 
clause  (continuing,  pending  writs,  actions,  etc.) 
for  this  court  to  proceed  to  decide  a  case  which 
had  been  brought  before  it,  by  certiorari,  prior 
to  the  adoption  of  the  Constitution,  in  view 
of  the  provision  contained  in  that  instrument 
giving  a  right  of  appeal  in  such  case  and  vest- 
ing jurisdiction  of  the  appeal  in  another  court; 
and  a  motion  to  dismiss  the  proceeding  is  not 
too  late,  though  made  while  the  case  is  pending 
on  rehearing  and  by  a  litigant  who  had  not  ap- 
plied for  the  rehearing. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  §§  2,  163-167;  Dec  Dig.  f|  2, 
60.*] 

3.  Certiorari  (f  62*)— Application  fob  Re- 
hearing— Effect  to  Suspend  Judgment. 

An  application  for  rehearing  in  a  case 
which  has  been  decided  by  the  Supreme  Court 
has  the  effect  of  preventing  the  judgment  from 
becoming  final,  in  whole  or  in  part,  whilst  the 
court  is  deliberating  thereon ;  and,  even  though 
the  rehearing  be  granted  in  terms  restricting  it 
to  particular  issues,  the  whole  case  remains 
under  the  control  of  the  court,  since  such  re- 
striction must  be  construed  to  mean,  merely, 
that  the  court  desires  to  hear  further  argument 
upon  the  issues  that  are  specified,  and  not 
upon  others. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  §fi  170-173;   Dec  Dig.  §  62.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

4.  Wobds  and  Phrases— "Jurisdiction." 

"Jurisdiction"  is  the  power  to  declare  the 
law;  and,  when  it  ceases  to  exist,  the  only 
function  remaining  to  the  court  is  that  of  an- 
nouncing the  fact  and  dismissing  the  cause. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  4,  pp.  3876-3885 ;  voL  8,  pp. 
7697,  7698.] 

Action  by  William  B.  Bloomfleld  and  anoth- 
er against  W.  B.  Thompson,  Commissioner 
of  Public  Utilities,  and  another.  Judgment 
for  defendants,  and  plaintiffs  apply  for  writ 
of  certiorari.  Certiorari  proceeding  dismiss- 
ed without  prejudice,  on  rehearing. 

See,  also,  133  La.  209,  62  South.  634. 

Charles  Rosen,  of  New  Orleans  (James  D. 
Hill,  of  New  Orleans,  of  counsel),  for  relators. 
I.  D.  Moore,  City  Atty.,  John  F.  C.  Waldo  and 
John  J.  Reilley,  Asst.  City  Attye.,  all  of  New 
Orleans,  for  respondents. 


PBOVOSTY,  J.  The  relators  hereto,  Wil- 
liam B.  Bloomfleld  and  the  New  Orleans 
Board  of  Trade,  Limited,  as  holders  of  three 
of  the  $1,000  bonds  of  the  Public  Belt  Rail- 
road of  the  city  of  New  Orleans,  complain 
that  the  contract  of  said  bonds  will  be  im- 
paired if  a  certain  ordinance  passed  by  the 
commission  council  of  the  city  is  carried  into 
effect,  and  they  ask  for  an  injunction. 

The  defense  is  that  the  relators  are  with- 
out pecuniary  interest,  and  therefore  without 
Standing,  to  litigate  the  matter,  and  that  the 
said  ordinance  does  not,  as  a  matter  of  fact, 
have  the  said  injurious  effect.  Incidentally 
it  is  urged  that  the  decision  of  the  trial  court 
from  which  this  court  has  heretofore  declined 
to  entertain  an  appeal  (Bloomfleld  v.  Thomp- 
son, 138  La.  209,  62  South.  634),  is  not  re- 
viewable in  the  present  form  of  proceeding! 
This  last  contention,  though  in  logical  order 
coming  up  first,  we  will,  for  brevity  and 
convenience,  consider  last 

The  series  of  bonds  of  which  the  three  to 
question  form  part  was  issued  under  author- 
ity of  Act  No.  179,  p.  256,  of  1908,  subse- 
quently adopted  as  an  amendment  to  the 
Constitution.  The  series  is  of  $300,000,  but 
the  act  authorizes  the  issuance  of  an  amount 
not  to  exceed  $2,000,000.  The  bonds  are  re- 
quired to  be  Issued  by  the  city  of  New  Or- 
leans, and  to  be  "styled  Public  Belt  Rail- 
road Bonds  of  the  city  of  New  Orleans,"  and 
to  be  payable,  as  follows: 

"The  principal  and  interest  of  said  bonds 
shall  be  paid  by  preference  from  the  revenues 
of  the  Public  Belt  Railroad  of  the  city  of  New 
Orleans,  after  deducting  the  expenses  of  main- 
tenance and  operation,  and  all  future  Public 
Belt  Railroad  revenues,  after  deducting  the  ex- 
penses of  maintenance  of  operation,  are.  hereby 
pledged  to  secure  said  bonds  and  interest" 

In  case  these  revenues  prove  insufficient  to 
pay  this  interest,  the  act  requires  payment 
to  be  made  in  bonds  having  the  same  term 
to  run  as  the  bonds  representing  the  princi- 
pal, but  payable  sooner  at  the  option  of  the 
city,  and  requires  a  special  tax  to  be  levied 
on  all  the  property  of  the  city  on  and  after 
January,  1963,  for  their  payment  And  re- 
quires a  like  tax  to  be  levied  to  pay  the  prin- 
cipal of  the  bonds,  in  case  of  nonpayment 
out  of  the  revenues  of  the  Belt  Railroad. 

The  act  provides  that  its  provisions  shall 
constitute  a  contract  between  the  holder  of 
the  bonds  and  the  city  of  New  Orleans. 

It  requires  the  proceeds  of  the  bonds  to  be 
expended  in  the  construction  and  equipment 
of  the  Belt  Railroad.  Its  section  7  provides 
as  follows: 

"Sec  7.  Be  it  further  enacted,  etc,  that  the 
city  of  New  Orleans  shall  construct  equip, 
maintain  and  operate  said  Public  Belt  Railroad 
System  of  the  city  of  New  Orleans  through  and 
by  means  of  such  board  or  commission,  as  may 
have  been  or  may  be  organized  by  the  city  of 
New  Orleans,  the  members  of  which  shall  be  ap- 

{>ointed  by  the  mayor  of  the  city  of  New  Or- 
eans,  with  the  consent  of  the  council,  the  pow- 
ers, duties  and  functions  of  which  shall  be  pre- 
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scribed  by  the  city  of  New  Orleans.  The  city 
of  New  Orleans  shall  always  have  the  power  and 
authority  to  make  such  changes  in  the  location 
of  the  tracks  and  roadbed  of  the  Public  Belt 
Railroad  System  as  may  by  said  city  be  deemed 
necessary  or  proper.  The  control,  administra- 
tion, management  and  supervision  of  the  con- 
struction, maintenance,  operation  and  develop- 
ment of  the  Public  Belt  Railroad  of  the  city  of 
New  Orleans  shall  be  exclusively  vested  and 
remain  in  such  board  or  commission,  which  shall 
always  be  separate  and  distinct  from  that  of 
any  railroad  entering  the  city  of  New  Orleans, 
and  no  director,  officer  or  employe  of  any  state 
or  interstate  railroad  shall  ever  be  allowed  to 
act  as  a  member  of  said  commission,  or  as  an 
officer  of  the  Public  Belt  Railroad,  or  be  em- 
ployed by  said  Public  Belt  Railroad,  and  no 
rights  or  privileges  shall  be  granted  to  any 
railroad  company  to  control,  manage,  use  or 
operate  the  said  Public  Belt  Railroad  System, 
or  any  part  thereof,  and  said  Public  Belt  Rail- 
road System  shall  be  and  remain  the  sole  prop- 
erty of  the  people  of  the  city  of  New  Orleans 
at  all  times,  and  shall  in  no  way  or  manner 
ever  be  hypothecated  or  alienated,  provided,  how- 
ever, that  the  revenues  of  said  Public  Belt  Rail- 
road of  the  city  of  New  Orleans,  after  the  deduc- 
tion of  the  expenses  of  maintenance  and  opera- 
tion, shall  be  and  remain  pledged  for  the  pay- 
ment of  the  bonds  in  principal  and  interest,  the 
issue  of  which  is  herein  authorized;  to  such 
extent  as  may  be  necessary  under  this  act" 

When  this  act  and  constitutional  amend- 
ment was  adopted  a  board  or  commission  had 
already  been  organized  for  the  purpose  of 
constructing,  equipping,  maintaining,  and 
operating  said  Belt  Railroad  System,  and  a 
considerable  portion  of  said  railroad  had 
already  been  constructed  and  equipped,  and 
had  been  in  actual  operation  for  some  years. 
This  belt  railroad  had  been  from  its  origin 
under  the  charge  of  a  board  or  commission, 
and  this  board  or  commission  had  been  re- 
organized in  1904  by  Ordinance  No.  2683, 
New  Council  Series,  which  provided,  as  fol- 
lows: 

"Section  1.— That  section  1  of  Ordinance  No. 
147,  N.  C.  a,  adopted  by  the  council  of  the  city 
of  New  Orleans,  on  August  7,  1900,  be  amend- 
ed and  re-enacted  so  as  to  read  as  follows,  to 
wit:  That  a  board  of  commissioners  be  and 
the  same  is  hereby  created,  to  be  known  and 
styled  as  the  Public  Belt  Railroad  Commission, 
for  the  city  of  New  Orleans,  to  be  composed 
of  the  mayor  of  the  city  of  New  Orleans  and 
sixteen  citizen  taxpayers  of  the  city  of  New 
Orleans,  who  shall  be  duly  qualified  electors 
and  shall  have  resided  in  said  city  for  a  con- 
tinuous period  of  five  years  prior  to  their  ap- 
pointment, to  be  appointed  by  the  mayor  of  the 
city  of  New  Orleans,  by  and  with  the  approval 
of  the  council  of  the  city  of  New  Orleans,  and 
as  follows:  Three  members  of  the  New  Or- 
leans Board  of  Trade,  upon  the  recommenda- 
tion of  the  said  New  Orleans  Board  of  Trade; 
two  members  of  the  New  Orleans  Cotton  Ex- 
change, upon  the  recommendation  of  said  New 
Orleans  Cotton  Exchange ;  two  members  of  the 
New  Orleans  Sugar  Exchange,  upon  the  recom- 
mendation of  said  New  Orleans  Sugar  Ex- 
change; two  members  of  the  New  Orleans  Pro- 
gressive Union,  upon  the  recommendation  of 
said  New  Orleans  Progressive  Union;  and  two  , 
members  of  the  Mechanics,  Dealers  and  Lum- 
bermen's Exchange,  upon  the  recommendation 
of  said  Mechanics,  Dealers  and  Lumbermen's 
Exchange;  and  five  members  to  be  appointed 
from  the  citizens  of  New  Orleans  at  large, 
three  of  whom  shall  be  from  that  portion  of 
the  city  above  Canal  street,  and  two  of  whom 
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shall  be  from  that  portion  of  the  city  below 
Canal  street ;  should  any  of  the  foregoing  or- 
ganizations cease  to  exist  or  be  without  a  legal 
successor,  the  members  appointed  therefrom 
shall  serve  out  their  allotted  terms,  and  their 
successors  shall  thereafter  be  appointed  by 
the  mayor,  by  and  with  the  consent  of  the  city 
council 

"The  tenure  of  office  of  the  first  appointees 
shall  be  as  follows:  .  Two  for  two  years,  two 
for  four  years,  two  for  six  years,  two  for  eight 
years,  two  for  ten  years,  two  for  twelve  years, 
two  for  fourteen  years,  and  two  for  sixteen 
years;  all  terms  to  date  from  date  of  appoint- 
ment. The  successors  of  the  first  appointees 
shall  be  appointed  for  terms  of  sixteen  years 
from  the  dates  of  original  appointment.  The 
mayor  of  the  city  of  New  Orleans  shall  be  the 
president  of  said  commission  and  shall  have  a 
right  to  vote  at  all  meetings  and  upon  all  ques- 
tions. 

"The  dry  attorney  shall  be  ex  officio  attor- 
ney of  said  commission,  and  the  city  engineer 
shall  be  ex  officio  engineer  of  said  commission, 
and  said  commission  shall  have  power  and  au- 
thority to  employ  additional  counsel  and  engi- 
neers whenever  necessary.  Such  additional 
counsel  and  engineers  to  be  selected  and  nam- 
ed by  the  commission,  and  to  be  appointed  by 
the  city  attorney  and  the  city  engineer,  respec- 
tively, upon  the  recommendation  and  designa- 
tion of  the  commission,  the  appointments  to  be 
subject  to  confirmation  by  the  council  of  the 
atyof  New  Orleans. 

"Within  thirty  days  after  the  appointment 
and  confirmation  of  the  original  appointive 
members  of  said  commission,  said  commission 
shall  meet  in  the  council  chamber  of  the  city 
of  New  Orleans  and  shall  organize.  Said  com- 
mission shall  select  a  president  pro  tern.,  a  sec- 
retary-treasurer, and  industrial  commissioner, 
an  auditor  and  a  general  manager.  The  pres- 
ident pro  tern,  shall  be  a  member  of  said  com- 
mission and  shall  have  active  charge,  control, 
management  and  supervision  of  the  business  of 
said  commission,  subject  to  the  direction  of  said 
commission;  he  shall  preside  at  all  meetings  of 
the  commission,  in  the  absence  of  the  mayor, 
and  shall  perform  such  other  duties  as  the  com- 
mission may  designate.  The  secretary-treas- 
urer shall  keep  the  books,  papers,  records  and 
minutes  of  said  commission,  and  shall  receive 
and  deposit  in  such  bank  or  banks  as  the  com- 
mission may  designate  all  moneys,  funds  and 
property  accruing  to  the  commission,  and  shall 
perform  such  other  duties  as  said  commission 
may  designate,  but  no  disbursements  shall  be 
made  of  any  of  the  funds  of  said  commission 
except  after  approval  of  the  vouchers  by  a 
finance  committee,  composed  of  three  members, 
to  be  appointed  by  the  president  of  said  com- 
mission. All  checks,  warrants  or  other  vouch- 
ers for  the  payment  of  the  money  shall  be  sign- 
ed by  the  secretary-treasurer  and  countersign- 
ed by  the  mayor.  Said  finance  committee  shall 
perform  such  other  duties  as  may  be  designat- 
ed by  said  commission. 

"It  shall  be  the  duty  of  the  auditor  to  check 
and  audit  all  the  accounts,  receipts  and  dis- 
bursements of  the  commission,  and  to  perform 
such  other  duties  as  said  commission  may  des- 
ignate. 

"It  shall  be  the  duty  of  the  industrial  com- 
missioner to  furnish,  free  of  charge,  general  in- 
formation concerning  the  Public  Belt  Railway, 
its  connections  and  facilities,  the  advantages  it 
offers  to  shippers  and  carriers,  and  to  publish 
and  circulate  maps  and  other  data  and  informa- 
tion to  investors,  whether  in  the  city  of  New 
Orleans  or  elsewhere,  and  to  all  merchants, 
manufacturers  and  persons  desiring  to  locate 
along  the  line  of  the  Public  Belt  Railway. 

"The  secretary-treasurer,  the  auditor  and  the 
industrial  commissioner  shall  be  elected  by  a 
majority  of  the  commission  and  shall  hold  of- 
fice subject  to  the  pleasure  of  the  commission. 

"The  general  manager  shall  be  charged  with 
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the  physical  construction,  maintenance,  opera- 
tion and  development  of  said  Public  Belt  Kail- 
way.  He  shall  be  a  person  of  established  repu- 
tation as  a  practical  belt  railway  operator  and 
shall  be  elected  by  a  two-thirds  vote  of  the 
commission  and  shall  hold  his  office  subject  to 
the  pleasure  of  the  commission.  He  shall  be 
at  all  times  subject  to  the  supervision  and  con- 
trol of  the  president  pro  tern,  of  the  commis- 
sion. ' 

"No  member  or  officer  of  said  commission 
shall  receive  any  salary  or  other  compensation 
for  services,  except  the  secretary-treasurer, 
the  auditor,  the  industrial  commissioner  and 
general  manager,  whose  salaries  Bhall  be  fixed 
and  provided  for  by  said  commission  whenever 
said  commission  shall  deem  it  advisable,  but 
said  commission  shall  not  be  obliged,  except 
within  its  discretion,  to  allow  or  pay  any  sal- 
ary or  compensation  to  any  officer,  and  shall 
have  the  right  to  combine  together  any  of  the 
offices  provided  for  by  this  ordinance,  except 
those  of  president  and  president  pro  tem.,  which 
shall  remain  as  herein  constituted;  the  presi- 
dent pro  tem.  shall  always  be  selected  from  the 
members  of  the  commission,  appointed  upon 
the  recommendation  of  the  business  exchanges." 

By  Act  No.  159  of  1912,  the  so-called  com- 
mission form  of  government  was  adopted  for 
the  city  of  New  Orleans.  The  commission 
council  of  the  city,  under  this  new  form  of 
government,  at  its  organizaton  in  December, 
1912,  adopted  an  ordinance,  being  its  Ordi- 
nance No.  1,  entitled 

"An  ordinance  organizing  the  several  depart- 
ments at  government  of  the  city  of  New  Or- 
leans, in  accordance  with  the  provisions  of 
act  No.  169  of  1912." 

The  second  paragraph  of  section  4  of  that 
ordinance  provided  that  the  commissioner  of 
the  department  of  public  utilities— 

"shall  have  full  and  active  charge,  management, 
direction,  operation  and  control,  under  such 
rules  and  regulations  as  he  may  adopt,  of  the 
Public  Belt  Railroad  System  of  the  City  of  New 
Orleans;  which  system  shall  be  operated  and 
conducted  under  the  name  of  The  Public  Belt 
Railroad  of  the  City  of  New  Orleans ;'  and  his 
official  signature  to  all  matters  concerning  said 
Public  Belt  Railroad  System  of  the  city  of  New 
Orleans  shall  be  that  of  'Commissioner  of  Pub- 
lic Utilities.' " 

The  commissioner  of  public  utilities  was 
the  defendant,  William  B.  Thompson.  At 
that  time  he  was  already  a  member  of  said 
public  belt  commission,  as  the  representative 
from  the  Cotton  Exchange,  and  he  was  also 
the  president  pro  tem.,  having  been  elected 
such  by  said  commission. 

On  January  13,  1913,  relators  instituted 
this  suit  to  enjoin  the  execution  of  said 
second  paragraph  of  section  4  of  Ordinance 
No.  1,  and  to  have  it  declared  illegal,  on  the 
ground  that  it  vested  in  the  commissioner  of 
public  utilities  the  control  of  the  operation 
and  management  of  the  Public  Belt  Railroad, 
and  thereby  divested  the  exclusive  control 
which  was  guaranteed  to  be  vested  and 'to 
remain  in  said  board  of  commissioners  of  the 
Public  Belt  Railroad  by  section  7  of  Act  No. 
179  of  1908. 

This  divestiture  of  exclusive  control  was 
said  to  result  from  the  fact  that,  whereas 
theretofore  the  executive  officer  of  the  com- 


mission had  had  "active  charge,  control, 
management,  and  supervision  of  the  business 
of  said  commission,  subject  to  the  direction 
of  said  commission"  and  had  had  to  "perform 
sucb  other  duties  as  the  commission  may  des- 
ignate," he,  under  this  new  ordinance,  was  to 
have  "full  and  active  charge,  management, 
direction,  operation,  and  control,  under  such 
rules  and  regulations  as  he  may  adopt,  of 
the  Public  Belt  Railroad  System"  so  that  he 
should  no  longer  be  subject  to  the  direction 
of  the  commission,  and  should  no  longer  be 
required  to  perform  such  other  duties  as  the 
commission  might  designate,  but  should  have 
the  full  and  active  charge,  management,  di- 
rection, operation,  and  control  of  the  entire 
Belt  System  under  such  rules  and  regulations 
as  he  himself  might  adopt 

A  few  days  after  the  filing  of  this  suit,  to 
wit,  on  January  21,  1913,  the  commission 
council  adopted  the  ordinance  now  sought  to 
be  enjoined,  which  is  Ordinance  No.  74,  Com- 
mission Council  Series. 

This  ordinance  repeals  the  hereinabove 
transcribed  second  paragraph  of  section  4  of 
Ordinance  No.  1,  Commission'  Council  Series, 
theretofore  sought  be  be  enjoined. 

It  amends  Ordinance  No.  2683,  New  Coun- 
cil Series  of  1904,  by  adding  the  commis- 
sioner of  public  utilities  to  the  membership 
of  the  Public  Belt  Railroad  Commission,  and 
by  abolishing  the  office  of  president  pro  tem. 
and  creating,  in  its  place,  that  of  acting 
president,  and  providing  that  the  commission- 
er of  public  utilities  shall  be  the  acting  presi- 
dent of  the  commission;  and  it  then  provides, 
as  follows: 

"The  Commissioner  of  public  utilities  of  the 
city  of  New  Orleans  shall,  as  aforesaid,  be  the 
acting  president  of  the  commission.  In  the 
absence  of  the  president  (that  is,  the  major),  he 
shall  preside  at  all  meetings.  He  shall  have 
active  charge,  management  and  control  of  the 
detail  operations  of  the  Belt  Railroad  System, 
and  the  heads  of  the  several  departments  of  ac- 
counting, operation  and  engineering  shall  re- 
port to  him  and  take  instructions  from  him.  He 
shall  report  to  the  commission  and  keep  the 
same  fully  advised  of  all  matters  falling  within 
his  management,  and  shall  be  the  agent  through 
whom  the  general  directory  powers  of  the  com- 
mission shall  be  executed.  His  official  signa- 
ture in  all  matters  relating  to  said  Public  Belt 
Railroad  shall  be  'Commissioner  of  Public  Utili- 
ties, Acting  President  Public  Belt  Railroad 
Commission.' " 

Upon  the  adoption  of  this  ordinance,  the 
suit  filed  by  the  relators  to  enjoin  the  carry- 
ing out  of  the  repealed  ordinance  was  prac- 
tically discontinued,  it  having  become  func- 
tus officio,  and  the  present  suit  was  filed  by 
means  of  a  supplemental  petition.  The  con- 
tention is  that  this  new  ordinance  contains 
the  same  obnoxious  feature  of  divesting  the 
Belt  Commission  of  the  exclusive  control 
of  the  operation  and  management  of  the  Belt 
Railroad  and  investing  the  commissioner  of 
public  utilities  with  same. 

That  contention  appears  to  us  to  be  weft 
founded.  In  section  7  of  said  Act  No.  179  of 
1908,  now  a  part  of  the  Constitution,  and 
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whose  provisions  are  by  section  8  of  the  act 
itself  declared  to  constitute  a  contract  be- 
tween the  holder  of  the  bonds  and  the  city  of 
New  Orleans,  it  is  provided  that  "the  control, 
administration,  management  and  supervision 
of  the  construction,  maintenance,  operation 
and  development  of  the  Public  Belt  Railroad 
of  the  City  of  New  Orleans,  shall  be  exclu- 
sively vested  and  remain  in  such  board  or 
commission"  and  the  effect  of  said  ordinance 
Is  to  vest  the  said  "control,"  etc,  in  the  com- 
missioner of  public  utilities. 

"He  shall,''  **jb  the  ordinance,  "have  active 
charge,  management  and  control  of  the  detail 
operations  of  the  Belt  Railroad  System,  and 
the  heads  of  the  several  departments  of  account- 
ing, operation  and  engineering  shall  report  to 
him  and  take  instructions  from  him." 

To  have  active  charge,  management,  and 
control  of  the  detail  operations  of  a  railroad 
system,  and  at  the  same  time  to  receive  all 
reports  and  give  all  orders  in  the  depart- 
ments of  accounting,  operation,  and  engi- 
neering of  that  same  railroad  system,  is  to 
have  practically  complete  charge  and  control 
of  the  management  and  operation  of  that 
railroad. 

Theretofore  the  president  pro  tern,  had  ex- 
ercised these  functions,  or  most  of  them ;  but 
he  was  the  mere  Instrument  through  which 
the  board  was  acting;  he  was  appointed  by 
the  board  and  was  removable  at  its  pleasure, 
so  that  his  acts  were  those  of  the  board;  It 
was  the  board  acting  through  him. 

But  under  this  ordinance  this  officer  is  to 
be  no  longer  appointed  by  the  board  or  re- 
movable by  it;  it  has  no  longer  any  control 
over  him ;  his  acts  are  his  own,  not  those  of 
the  board;  the  "control,"  etc,  which  he  ex- 
ercises Is  his  own,  not  that  of  the  board,  so 
that  it  is  he  who  has  "control,"  etc,  not  the 
board. 

True,  he  is  required  to  report  and  keep 
the  board  advised  of  his  acts;  but  the  board 
Is  left  no  authority  to  control  his  course  in 
anything.  The  board  is  to  be  Informed  of 
what  has  been  done,  not  of  what  is  to  be 
done;  it  is  to  know  of  things  only  after  they 
have  been  done;  and,  if  it  disapproves  of 
what  has  been  done,  its  disapproval  amounts 
to  nothing  at  all,  since  it  is  helpless  to  do 
anything. 

True,  also,  the  ordinance  speaks  of  his  hav- 
ing to  be  "the  agent  through  whom  the  gen- 
eral directory  powers  of  the  commission 
shall  be  exercised,"  thereby  Implying  that  di- 
rectory powers  of  some  kind  are  left  to  the 
commission;  but  after  the  active  charge, 
management,  and  control  of  the  detail  oper- 
ation of  a  railroad  system,  together  with  the 
control  of  the  accounting,  operating,  and  engi- 
neering departments  of  the  system,  has  been 
taken  away  from  the  governing  body  of  the 
system,  we  do  not  see  what  margin  is  left 
within  which  any  directory  powers  of  any 
kind  could  be  exercised.  The  functions  thus 
enumerated  cover  practically  the  entire  field. 
This  provision,  requiring  that  whatever  di- 
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rectory  powers  might  be  left  to  the  commis- 
sion should  be  exercised  through  this  officer, 
seems  to  have  been  added  as  a  precautionary 
measure,  In  order  that  in  the  event  some  au- 
thority should  have  been  left  to  the  com- 
mission, it  should  not  be  exercisable  except 
through  this  officer,  over  whom  the  commis- 
sion has  no  control. 

It  is  noteworthy  that  the  defendant  W.  B. 
Thompson,  who  as  commissioner  of  public 
utilities  Is  thus  given  charge  of  the  Belt  Rail- 
road was,  at  the  date  of  the  adoption  of  this 
ordinance,  president  pro  tern,  of  the  Belt 
Railroad  Commission,  and  as  such  had  al- 
ready the  "active  charge,  control,  manage- 
ment, and  supervision  of  the  business  of  said 
commission,"  and  that  the  only  difference  be- 
tween his  then  status  and  his  status  under 
this  ordinance  is  that,  whereas  he  was  then 
"subject  to  the  direction  of  the  commission," 
and  was  appointed  by  it  and  removable  at 
Its  pleasure,  he  now  no  longer  derives  his 
tenure  of  office  from  the  commission,  and  is 
no  longer  subject  to  its  direction,  so  that, 
except  to  emancipate  said  defendant  W.  B. 
Thompson  from  the  control  of  the  board, 
there  seems  to  have  been  no  present  occasion 
for  passing  said  ordinance 

So  far  as  we  can  see,  the  entire  "control, 
administration,  management,  and  supervision 
of  the  construction,  maintenance,  operation 
and  development  of  the  Public  Belt  Railroad" 
is  vested  by  this  ordinance  in  the  commis- 
sioner of  public  utilities,  and  no  part  of  said 
authority  is  left  to  the  board,  but,  even  if 
the  entire  authority  in  the  premises  were 
not  thus  taken  away  from  the  board  and 
transferred  to  said  commissioner,  but  only  a 
part,  or  even  a  small  part  at  that,  the  legal 
situation  would  be  the  same;  for  the  said 
act  and  constitutional  amendment,  part  of 
the  contract  with  the  plaintiffs,  requires  that 
said  authority  should  be  vested  exclusively 
in  said  board,  and  therefore  the  taking  away 
of  any  part  is  as  clear  a  breach  of  said  act 
and  constitutional  amendment  as  would  be 
the  taking  away  of  the  whole. 

In  defense  of  this  ordinance  it  is  said  that 
the  said  act  and  constitutional  amendment 
leaves  to  the  city  of  New  Orleans  the  power 
to  reorganize  the  Belt  Railroad  Commission 
and  to  prescribe  its  powers,  duties,  and  func- 
tions, and  that  said  ordinance  has  done  no 
more  than  this. 

It  is  said  also  that  "the  control,  adminis- 
tration, management,  and  supervision  of  the 
construction,  maintenance,  operation,  and  de- 
velopment" of  the  Belt  Railroad  is  not  taken 
away  from  the  commission  and  vested  in  the 
commissioner  of  public  utilities,  because  only 
section  1  of  the  Ordinance  2883,  New  Council 
Series,  of  1904,  is  amended;  that  section  2 
is  left  unamended  and  in  full  force  and  oper- 
ation, and  that  it  provides,  as  follows : 

"The  commission  is  hereby  authorised  and  em- 
powered to  make,  enforce,  repeal  and  amend  all 
rules  and  regulations  covering  the  belting, 
switching  and  generally  the  movement  of  trains, 
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locomotives,  cars  and  traffic  on  and  over  said 
public  belt  railroad,  which  shall  be  under  the 
exclusive  direction,  control  and  management  of 
said  commission." 

The  answer  to  the  first  of  these  contentions 
Is  that,  even  conceding,  for  the  argument, 
that  this  authority  given  to  the  city  to  re- 
organize the  board  and  prescribe  its  powers, 
duties,  and  functions  did  not  have  to  be  ex- 
ercised before  the  issuance  of  the  bonds, 
but  can  be  exercised  at  any  time,  the  fact  re- 
mains that  the  city  is  forbidden  to  vest  the 
control,  administration,  management,  and 
supervision  of  the  construction,  maintenance, 
operation,  and  development  of  this  Belt  Sys- 
tem, in  whole  or  in  part,  In  any  other  func- 
tionary than  a  board,  either  the  one  already 
constituted,  or  some  other  thereafter  con- 
stituted, but  still  a  board,  and  that  to  say  it 
does  not  undertake  to  do  this  by  this  ordi- 
nance is  simply  to  deny,  a  plain  fact  The 
commissioner  of  public  utilities  is  not  ap- 
pointed by  said  board,  and  is  not  removable 
by  it,  and  yet  he  is  charged  with  the  entire 
operation  of  the  road,  and  with  the  bulk  of 
its  other  business;  and  the  general  powers 
lert  to  the  board,  whatever  they  may  be,  are 
required  to  be  executed  through  him,  with- 
out any  control. whatever  being  allowed  over 
him. 

The  answer  to  the  second  of  said  conten- 
tions Is  that  the  said  provision  of  section  2 
of  Ordinance  2683,  N.  C.  S.,  conferring  upon 
the  board  exclusive  control  in  the  several 
matters  mentioned,  is  in  conflict  with* said 
ordinance  74,  Commission  Series,  in  so  far 
as  the  latter  gives  to  the  commissioner  of 
public  utilities  control  of  some,  if  not  most, 
of  these  same  matters,  and  is  therefore  re- 
pealed by  it 

It  is  also  said  that  it  Is  only  of  the  detail 
operations  of  the  railroad  that  he  is  to  have 
active  charge,  management  and  control,  not 
of  that  part  of  the  operations  which  is  not 
detail.  The  answer  of  this  contention  is  that 
if  by  "detail  operations"  were  meant  the 
minutiae  of  the  operations,  in  "such  way  that 
the  authority  of  the  commissioner  would 
be  restricted  to  mere  details,  or  unimportant, 
petty,  trifling,  matters,  the  argument  might 
have  some  force;  though  even  then  it  would 
fall  to  its  purpose,  since  the  authority  of  the 
board  would  by  that  much  not  be  "exclusive," 
and  the  said  act  and  constitutional  amend- 
ment would  be  by  that  much  violated;  but 
despite  the  presence  of  the  word  "detail"  In 
said  ordinance,  as  qualifying  the  word  "oper- 
ations," the  obvious  meaning  is  that  the 
commissioner  Is  required  to  have  charge, 
management  and  control  of  the  entire  work- 
ing or  activities,  of  the  railroad;  for  a  rail- 
road does  not  have  two  operations,  one  de- 
tail and  the  other  not  detail;  it  has  but  one 
operation. 

Having  thus  found  that  the  exclusive  con- 
trol required  by  said  act  and  constitutional 
amendment  part  of  the  contract  of  the  plain- 


|  tiffs,  to  be  vested  In  the  said  board  is  in 
part  divested  by  said  ordinance  and  vested 
In  said  commissioner,  we  pass  to  the  question 
whether  the  contract  of  the  plaintiffs  is 
thereby  impaired. 

Manifestly  it  is.  One  of  the  considerations 
of  the  issue  of  the  bonds  was  the  express 
guaranty  that  the  control  of  the  operations 
and  management  of  the  road  should  be  ex- 
clusively vested  and  remain  in  the  board. 
There  were  reasons,  and  powerful  ones,  why 
this  Belt  Road,  designed  to  serve  Impartially 
the  various  commercial  interests  of  the  city, 
should  be  confided  to  a  board,  and  not  to 
any  one  single  individual;  but  with  these 
reasons  the  courts  have  nothing  to  do.  Suf- 
fice it  for  the  courts  that  such  is  the  impera- 
tive requirement  One  consideration  which 
touches  the  holders  of  the  bonds  directly  Is 
that  the  prompt  and  easy  payment  of  the  in- 
terest and  capital  of  their  bonds  depends 
upon  the  successful  operation  of  the  road, 
which  In  turn  depends  upon  the  character  of 
the  management  of  the  road.  Having  con- 
tracted for  a  particular  kind  of  management 
they  are  entitled  to  have  this  management 
continued,  and  not  substituted  by  another 
that  might  prove  disastrous.  They  do  not 
have  to  show  that  it  will  prove  disastrous, 
or  even  that  it  Is  likely  to;  all  they  have  to 
do  Is  to  show  that  It  is  a  change,  and  that 
they  are  opposed  to  a  change.  Dartmouth 
College  v.  Woodward,  4  Wheat  518-653,  4  L. 
Ed.  629-663.  See,  also,  Planters'  Bank  v. 
Sharp,  6  How.  301,  12  L.  Ed.  447;  Walker  v. 
Whitehead,  16  Wall.  314,  21  L.  Ed.  357;  also 
Board  v.  Municipality  No.  1,  6  La.  Ann.  21; 
Carey  library  v.  Bliss,  151  Mass  364,  25  N. 
E.  92,  7  L.  R.  A.  765. 

Despite  the  express  declaration  In  the  act 
and  constitutional  amendment  by  which  the 
issuance  of  the  bonds  was  authorized,  that 
the  several  provisions  of  said  acts  should  con- 
stitute a  contract  between  the  holders  of 
the  bonds  and  the  city  of  New  Orleans,  It  is 
contended  by  the  defendant  that  there  Is  no 
contract;  and  the  reason  assigned  for  there 
not  being  any  is  that  this  Belt  Commission 
is  not  a  private  corporation  but  a  public 
functionary.  We  do  not  see  what  that  has 
to  do  with  it  It  was  possible  for  the  city 
of  New  Orleans  to  enter  Into  the  contract 
evidenced  by  these  bonds,  and  the  statute 
under  which  the  bonds  were  Issued  Is  ex- 
pressly declared  to  be  part  of  the  contract  of 
these  bonds.  After  this,  we  do  not  see  that 
any  room  is  left  for  discussion  as  to  there 
being  or  not  a  contract 

The  representation  to  the  purchasers  of 
the  bonds  that  the  control,  administration, 
management  and  supervision  of  the  construc- 
tion, maintenance,  and  operation  and  develop- 
ment of  the  road,  should  be  vested  and  re- 
main in  a  board  or  commission,  and  should  be 
part  of  the  contract  of  the  bonds,  was  made 
not  only  through  and  by  means  of  the  pub- 
lication of  the  act  and  constitutional  amend- 
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ment  unoer  whose  provisions  the  bonds  were 
Issued,  bnt  also  by  the  publication  and  cir- 
culation of  a  prospectus  in  which  were  set 
forth  the  advantages  and  guaranties  of  the 
bonds,  and  among  them  this  one  in  particu- 
lar. This  representation  was  therefore  dou- 
bly made  a  part  of  the  contract  of  said  bonds. 

We  do  not  know  that  anything  further  need 
be  said  touching  the  existence  of  a  contract 
and  its  impairment  by  the  proposed  change; 
but  it  may  not  be  amiss  to  mention  a  sug- 
gestion made  with  great  force  in  the  brief 
of  the  learned  counsel  for  plaintiffs.  It  is 
that  the  valuable  rights  and  privileges  en- 
joyed along  the  river  front  of  the  city  by 
the  Belt  Railroad  are  dependent  upon  the  ap- 
proval and  consent  of  the  Dock  Board,  and 
that  this  consent  has  been  given  only  condi- 
tionally, on  the  condition — 

"that  this  approval  shall  remain  in  force  and 
have  effect  only  as  long  as  the  Public  Belt  Rail- 
road shall  be  exclusively  operated,  managed, 
and  controlled  by  said  Belt  Railroad  Commis- 
sion ;  the  violation  of  any  of  the  above  stipula- 
tions shall,  ipso  facto,  determine  and  annul  all 
the  rights  and  privileges  granted  to  the  Public 
Belt  Railroad  Commission  of  the  City  of  New 
Orleans." 

It  is  suggested  that  these  rights  and  priv- 
ileges, indispensable  as  they  are  to  the  suc- 
cess of  this  Belt  Railroad,  would  be  jeopard- 
ized by  the  proposed  action  of  withdrawing 
the  exclusive  operation,  management,  and 
control  of  said  Belt  Railroad  from  said  Belt 
Railroad  Commission,  and  transferring  same, 
in  whole  or  in  part,  to  a  single  individual. 

The  nature  of  the  case  being  now  fully 
understood,  the  contention  that  it  is  not  one 
in  which  the  decision  of  the  trial  court 
can  be  reviewed  by  certiorari  may  be  briefly 
disposed  of. 

First,  it  is  said  that,  on  writ  of  certiorari, 
only  the  regularity  of  the  proceedings,  not 
the  merits  of  the  case,  can  be  reviewed.  See 
to  the  contrary,  Brunner  Mercantile  Co.  v. 
Rodgin,  130  La.  358,  57  South.  1004 

Next,  It  is  contended  that  the  appeal  here- 
tofore taken  in  this  case  was  dismissed  by 
this  court  by  reason  of  the  plaintiffs  not 
having  any  pecuniary  interest  in  the  premis- 
es, and  that  a  litigant  with  no  pecuniary  in- 
terest for  appeal  has  none  for  certiorari  But 
this  is  a  non  sequltur.  For  appeal  there 
must  be  a  pecuniary  interest  in  a  determinate 
amount,  $2,000  for  this  court,  and  $100  for 
the  Court  of  Appeals;  whereas,  for  certiorari 
the  interest  need  not  be  determinate;  suf- 
fices that  there  be  one,  albeit  of  an  amount 
not  susceptible  of  fixation.  In  re  Dumser, 
132  La.  007,  61  South.  994;  no  determinate 
pecuniary  interest  was  involved,  and  yet  the 
writ  was  granted,  and  the  decision  of  the 
trial  court  was  reviewed  on  the  merits. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
set  aside,  and  that  an  injunction  issue,  as 
prayed,  directed  to  William  B.  Thompson, 
commissioner  of  public  utilities  of  the  city 
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of  New  Orleans,  restraining  and  enjoining 
him  from  executing  or  enforcing,  or  attempt- 
ing to  execute  or  enforce,  Ordinance  No.  74, 
Commission  Council  Series,  of  the  city  of 
New  Orleans,  in  so  far  as  the  said  ordinance 
provides  that  the  commissioner  of  public 
utilities  of  the  city  of  New  Orleans  shall 
have  active  charge,  management,-  and  con- 
trol of  the  detail  operations  of  the  Belt  Rail- 
road System,  and  the  heads  of  the  several 
departments  of  accounting,  operation,  and 
engineering  shall  report  to  him  and  take  in- 
structions from  him,  and  that  said  commis- 
sioner shall  be  the  agent  through  whom  the 
general  directory  powers  of  the  commission 
shall  be  executed ;  and,  in  general,  in  so  far 
as  said  ordinance  undertakes  to  make  the 
said  commissioner  of  public  utilities  the  forc- 
ed agent  through  whom  said  commission 
shall  act  for  any  purpose,  and  that  in  so 
far  as  the  said  ordinance  operates  to  divest 
the  Belt  Railroad  Commission  of  the  exclu- 
sive control,  administration,  management  and 
supervision  of  the  construction,  maintenance, 
operation,  and  development  of  the  Public  Belt 
Railroad  of  the  city  of  New  Orleans,  and  vest 
same  In  said  commissioner  of  public  utili- 
ties the  same  be  and  is  hereby  annulled. 
The  defendant  to  pay  all  costs  of  this  suit, 
except  those  Incurred  in  connection  with  the 
appeal  heretofore  taken  herein. 

On  Rehearing. 

MONROE,  0.  J.  This  case  was  originally 
brought  before  us  by  appeal,  but.  the  appeal 
was  dismissed  upon  the  ground  that  the 
court  was  without  Jurisdiction,  quoad  any  in- 
terest disclosed  by  the  plaintiff  and  appel- 
lant 133  La.  209,  62  South.  684.  The  plain- 
tiff and  the  New  Orleans  Board  of  Trade, 
Limited,  an  intervener  which  had  Joined  the 
plaintiff,  then  applied  to  this  court,  and  ob- 
tained a  writ,  or  writs,  of  certiorari,  by 
means  of  which  the  matter  was  again 
brought  up,  and,  on  December  15,  1913,  a 
Judgment  was  rendered  decreeing  Ordinance 
"No.  74,  Council  Series"  Illegal,  in  certain 
respects.  Thereafter,  within  the  legal  delay, 
the  relators  herein  presented  a  petition,  pray- 
ing for  a  rehearing,  upon  the  question  wheth- 
er or  not  the  ordinance  "should  be  annulled, 
in  whole,"  and  its  enforcement  enjoined,  or, 
in  the  alternative,  whether  the  decree  band- 
ed down  should  be  amended  to  that  effect 
(without  a  rehearing);  and  the  rehearing  was 
granted,  "as  to  the  matter  complained  of  by 
relator,  and  restricted  thereto."  Later  still 
defendants  died  a  petition,  setting  forth  that, 
before  the  judgment  thus  mentioned  had  been 
rendered,  to  wit,  on  November  22,  1913,  the 
Constitution  of  1913  had  been  adopted,  and 
the  appellate  jurisdiction  of  the  Court  of  Ap- 
peal for  the  Parish  of  Orleans  had  thereby 
been  so  enlarged  as  to  give  relators  a  reme- 
dy by  appeal  to  that  court,  and  suggesting 
that  this  proceeding  be  now  dismissed,  and 
relators  relegated  to  the  remedy  thus  pro- 
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nded. To  the  suggestion  so  made,  relators, 
through  their  learned  counsel,  make  answer, 
setting  up  certain  matters  which  we  shall 
proceed  to  consider  In  the  order  in  which 
they  are  presented,  to  wit  : 

[1,2]  1.  That  defendants'  suggestion  is 
based  upon  a  disregard  of  the  saving  provi- 
sions of  the  Constitution  of  1913  itself,  viz.: 

"Art.  326.  That  no  inconvenience  may  arise 
from  the  adoption  of  this  Constitution,  and  in 
order  to  carry  this  Constitution  into  complete 
operation,  it  is  hereby  declared: 

•        *        *        •        •         •  * 

"Second. — All  writs,  action,  causes  of  action, 
proceedings,  prosecutions  and  rights  of  individ- 
uals, or  bodies  corporate,  and  of  this  state,  when 
not  inconsistent  with  this  Constitution,  shall 
continue  as  valid  and  in  full  force  and  effect" 

Article  98  of  the  Constitution  of  1898 
reads  as  follows : 

"The  Courts  of  Appeal,  except  as  otherwise 
provided  in  this  Constitution,  shall  have  appel- 
late jurisdiction,  only,  which  jurisdiction  shall 
extend  to  all  cases,  civil  or  probate,  when  the 
matter  in  dispute  or  the  funds  to  be  distributed 
shall  exceed  one  hundred  dollars,  exclusive  of 
interest,  and  shall  not  exceed  two  thousand  dol- 
lars, exclusive  of  interest" 

As  amended  and  incorporated  in  the  Con- 
stitution of  1913  (which  became  effective  on 
November  22,  1913),  the  article  reads: 

"Art  98.  The  Courts  of  Appeal,  except  as  oth- 
erwise provided  in  this  Constitution,  shall  have 
appellate  jurisdiction,  only,  which  jurisdiction 
shall  extend  to  all  cases,  civil  and  probate,  of 
which  the  civil  district  court  for  the  parish  of 
Orleans  or  the  district  courts  throughout  the 
state  have  exclusive  original  jurisdiction  and  of 
which  the  Supreme  Court  is  not  given  jurisdic- 
tion, when  the  matter  in  dispute  or  the  fund  to 
be  distributed  shall  not  exceed  $2,000,  exclusive 
of  interest,  and  all  appeals  shall  be  on  the  law 
and  the  facts." 

There  is  therefore  no  doubt  that,  upon  No- 
vember 22,  1913,  the  Court  of  Appeal  for  the 
parish  of  Orleans  became  vested  with  ap- 
pellate Jurisdiction  of  this  case,  and  it  is 
equally  beyond  doubt  that  the  case  was  not 
then,  and  is  not  now,  within  the  appellate 
jurisdiction  of  this  court.  It  is  said,  how- 
ever,  that  then,  and  now,  this  court  was 
and  is  vested  with  Jurisdiction  to  review  the 
Judgment  of  which  relator  complains,  by 
means  of  the  writ  of  certiorari,  and  it  Is 
unquestionably  true  that  this  court  possess- 
ed such  jurisdiction  at  the  time  that  the 
writ  mentioned  was  issued,  but  it  is  not  so 
clear  that  it  can  rightfully  or  consistently 
exercise  that  Jurisdiction  at  this  time.  The 
Jurisdiction  in  question,  so  far  as  it  has  been, 
or  may  be,  exercised,  is  derived  from  article 
94  of  the  Constitution  of  1898  and  article 
94  of  the  present  Constitution,  which  are 
identical  in  terms,  and  read: 

"Art  94.  The  Supreme  Court  shall  have  con- 
trol and  general  supervision  over  all  inferior 
courts.  The  court  or  any  justice  thereof,  shall 
have  the  power  to  issue  writs  of  certiorari,  pro- 
hibition, mandamus,  quo  warranto,  and  other 
remedial  writs." 


It  is  too  plain  to  require  demonstration 
that  in  the  grant  of  "control  and  general 
supervision  over  all  inferior  courts,"  the 
f  ranters  of  the  Constitution  had  no  intention 
of  conferring  upon  this  court  authority  to 
assume,  in  general,  the  original,  or  appel- 
late, jurisdiction  specially  conferred  by  oth- 
er articles  of  the  Constitution  upon  the  dif- 
ferent inferior  courts;  and  for  this  court  so 
to  do  would  be  for  it  grossly  to  abuse  its 
broad  mandate.  The  intention  was  to  lodge 
in  this  court  the  power  to  control  and  super- 
vise the  inferior  courts  with  respect  to  the 
manner  in  which  they  discharge  their  func- 
tions; that  is  to  say,  the  power  so  to  control 
and -supervise  them  as  to  secure  the  compe- 
tent and  efficient  discharge,  by  them,  of  the 
functions  imposed  upon  them,  and  to  af- 
ford relief  in  those  cases  where  there  is  well- 
founded  complaint  of  failure  in  that  respect 
and  no  other  adequate  remedy.  The  arti- 
cle quoted  confers  upon  each  of  the  justices 
of  this  court,  as  well  as  upon  the  court  It- 
self, the  power  to  issue  the  writs  mentioned, 
but  otherwise  it  is  framed  in  the  same  lan- 
guage as  article  90  of  the  Constitution  of 
1879,  which  was  construed,  for  the  first 
time,  in  the  case  of  State  ex  rel.  Kramer  v. 
Judge,  32  La.  Ann.  218,  the  case  being  one 
from  the  judgment  in  which  there  was  no 
appeal,,  and  in  which  the  relator  complained 
that  the  evidence  upon  which  the  judgment 
was  based  was  insufficient  to  justify  it  In 
declining  to  grant  the  relief  prayed  for,  Man- 
ning, C.  J.,  as  the  organ  of  this  court,  said: 

"This  is  the  first  application  to  this  court  for 
the  exercise  of  the  supervisory  power  over  the 
Inferior  tribunals  conferred  by  article  90  of  the 
new  Constitution.  •  •  •  The  use  of  the  writ 
of  certiorari]  is  not  confined  to  those  cases 
specified  in  C.  P.  857],  but  we  desire  to  move 
very  cautiously  in  defining  the  objects  which  it 
may  be  made  to  subserve,  and  we  shall  content 
ourselves  with  saying  that  the  relator  is  not  en- 
titled to  it  in  the  present  case.  To  hold  other- 
wise would  enlarge  the  jurisdiction  of  this  court 
so  as  to  embrace  every  conceivable  suit  before 
every  court,  and  nullify  practically  the  article 
of  the  Constitution  which  defines  our  jurisdic- 
tion. The  grant  to  this  court  of  supervisory 
powers  over  the  inferior  tribunals  is  very  broad, 
but  we  do  not  think  it  was  intended  to  include 
an  unappealable  case,  where  the  sole  ground 
of  complaint  is  that  the  evidence*  upon  which 
the  judgment  was  rendered,  was  insufficient  to 
justify  it." 

In  State  ex  rel.  City  v.  Judge,  32  La.  Ann. 
552,  the  court,  through  Mr.  Justice  Fenner, 
laid  down  some  general  rules  by  which  it 
announced  that  it  would  be  governed  in  the 
exercise  of  the  Jurisdiction  conferred  by  the 
article  in  question,  and,  after  specifying  cer- 
tain cases,  in  which  there  would  otherwise 
be  no  remedy,  continued  as  follows: 

"4.  In  the  exercise  of  the  power  in  the  cases 
above  indicated,  we  wish  it  distinctly  understood 
that  we  shall  respect  the  independence  of  in- 
ferior courts  in  the  determination  of  all  ques- 
tions confided  to  their  judicial  discretion,  and 
shall  not  usurp  merely  appellate  jurisdiction  not 
conferred  upon  us  by  the  Constitution.  It  wiD 
be  useless  to  apply  to  us  for  tbe  exercise  of  this 
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power  over  inferior  courts  not  subject  to  our 
immediate  appellate  jurisdiction  in  any  case  ex- 
cept when  there  is  a  clear  usurpation  of  power 
not  conferred  by  law,  or  a  refusal  to  perform 
some  duty  plainly  imposed  by  law,  and  which 
they  have  no  discretion  to  refuse,  and  when 
there  is  an  entire  absence  of  other  adequate 
remedy." 

In  State  ex  rel.  Weber  v.  Skinner,  82  La. 
Ann.  1092,  Berniudez,  C.  J.,  speaking  for  the 
court,  said: 

"A  writ  of  certiorari  cannot  be  granted  in 
a  case  in  which  there  exists  a  remedy  by  ap- 
peal." 

In  State  ex  rel.  City  of  New  Orleans  v. 
Judge,  52  La.  Ann.  1277,  27  South.  698,  51 
L.  R.  A.  71  (1900)  it  was  said: 

"There  is  no  doubt  that  the  more  common,  and 
the  preferable  method  of  bringing  up  questions  of 
this  kind  is  by  appeal.    But  it  is  equally  un- 
questionable that,  where  there  is  no  remedy  by 
appeal,  or  where  an  appeal  will  not  afford  ade- 
quate relief,  or  meet  the  ends  of  justice,  the 
power  exists  in  this  court,  in  the  exercise  of  the 
supervisory  jurisdiction  conferred  upon  it  by 
the  Constitution,  to  interpose  its  authority  by 
means  of  some  remedial  writ  or  order.    It  was 
with  the  view  that  the  broadest  latitude  should 
be  allowed  in  this  respect,  and  that  no  case,  and 
no  litigant,  should  be  beyond  the  reach  of  its 
protection,  that  the  Constitution  of  1879  con- 
ferred upon  the  Supreme  Court,  in  addition  to 
its  appellate  jurisdiction,  'control  and  general  su- 
pervision over  all  inferior  courts' ;   *   *   *  and 
that  the  present  Constitution  (of  1898)   *   *  • 
confers  the  same  authority,  in  the  same  lan- 
guage, and  makes  the  grant  more  effective  by 
authorizing,  not  only  the  court,  but,  'any  jus- 
tice thereof  to  issue  the  writs  necessary  to  af- 
ford relief,  and  especially  authorizes  the  review 
of  the  decisions  of  the  Courts  of  Appeal,  'by 
certiorari  or  otherwise.'   If,  therefore,  a  litigant 
is  aggrieved  by  the  action  of  any  inferior  tri- 
bunal, and  no  other  adequate  remedy  is  provided 
by  law,  he  is  entitled  to  invoke  the  authority 
thus  vested  in  this  court  for  his  relief.    If  his 
case  can  be  brought  here  by  appeal,  then,  ordi- 
narily, he  should  avail  himself  of  that  remedy. 
But  if  the  particular  remedy  thus  provided 
should  be  inadequate  and  should  afford  no  re- 
lief, with  respect  to  his  grievance,  he  is  entitled 
to  a  remedy  in  some  other  form,  since  the  power 
of  this  court  is  not  restricted  to  granting  relief 
in  cases  which  may  be  brought  before  it  by  ap- 
peal, but  extends  to  all  cases  cognizable  by  the 
inferior  courts  of  this  state;  and  the  case  of 
a.  litigant,  who  is  entitled  to  an  appeal,  but  who 
can  derive  no  benefit  therefrom,  does  not  differ 
in  this  respect  from  that  of  one  who  has  no  right 
of  appeal,  the  question  to  be  determined  being 
whether  the  grievance  complained  of,  considered 
with  reference  to  its  character,  and  with  refer- 
ence to  the  existence  or  nonexistence  of  other 
adequate  remedies,  is  such  as  to  justify  the  in- 
terposition  of  the  authority  of  this  court" 
(Italics  by  the  present  writer.) 

In  State  ex  rel  Jaubert  Bros.  v.  Leche, 
113  La.  1,  36  South.  868,  it  was  said: 

"Relators  cite  article  94  of  the  Constitution 
of  1898:  *  •  •  This  court  has  the  control 
delegated  by  this  article,  it  is  true.  It  does  not 
follow  that  it  will  issue  a  writ  of  certiorari  and 
prohibition  in  a  case  that  is  clearly  appealable 
to  the  Circuit  Court  of  Appeal.  This  court  has 
repeatedly  decided  that  in  a  clear  case  of  a  right 
to  an  appeal  the  remedy  is  by  appeal  to  the 
ooart  of  competent  jurisdiction. 


In  First  National  Bank  v.  Richardson,  In 
re,  123  La.  724,  49  South.  486,  It  was  said: 

"The  rule  is  well  settled  that  this  court  will 
not  interfere  by  the  exercise  of  its  extraordinary 
powers  in  a  case  where  there  is  adequate  remedy 
by  appeal." 

And  In  State  ex  rel.  Rossner  v.  Berthelot, 
181  La.  367,  59  South.  773,  It  was  said  (of 
the  Jurisdiction  conferred  by  article  94  of 
the  Constitution): 

"That  jurisdiction  is  intended  to  be  exercised 
in  cases  where  the  law  provides  no  remedy  by 
appeal,  or  where  such  remedy  is  likely  to  prove 
Inadequate." 

Many  other  opinions  have  been  handed 
down,  to  the  same  effect  as  those  from  which 
the  foregoing  excerpts  have  been  taken,  and 
there  can  be  no  doubt  that,  from  the  time 
that  this  court  was  granted  the  Jurisdiction 
which  is  here  invoked,  it  has  uniformly  and 
repeatedly  held  that  the  Intent  and  purpose 
of  the  grant  was,  and  Is,  not  to  authorize  it 
to  exercise  powers  conferred  upon,  and  prop- 
erly exercised  by,  other  courts,  but  to  pro- 
vide an  instrumentality  for  the  correction 
of  errors  committed  by  such  other  courts 
whilst  exercising  the  powers  conferred  upon 
them,  in  cases  where  no  other  remedy  is 
provided,  or,  where  the  remedy,  as  provided, - 
is  Inadequate;  and,  as  it  is  the  function  of 
this  court  to  interpret  the  law,  in  the  last 
resort  in  this  state,  save  in  cases  in  which 
Its  decisions  may  be  reviewed  by  the  Su- 
preme Court  of  the  United  States,  It  follows 
that  article  94  of  the  Constitution  must  be 
taken  to  mean  what  It  has  been  so  held 
to  mean,  and  hence  that  it  cannot  be  suc- 
cessfully Invoked  to  sustain  the  jurisdiction 
of  this  court  to  review,  by  means  of  the  writ 
of  certiorari,  a  judgment  for  the  review  of 
which  the  remedy  by  appeal  to  another  court 
is  an  adequate  one. 

It  is  quite  clear,  then,  that,  If  the  remedy 
by  appeal  had  existed,  for  the  purposes  of 
this  case,  when  the  application  for  the  writ 
of  certiorari  was  made,  the  exercise  by  this 
court  of  the  power  to  review  the  judgment 
complained  of,  by  virtue  of  that  writ,  would 
have  been  Inconsistent  with  the  Constitu- 
tion, as  we  have  interpreted  it ;  and  the  case 
is  the  same,  as  the  matter  stands,  since  the 
constitutional  provision,  creating  the  remedy 
by  appeal  and  vesting  jurisdiction  of  the  ap- 
peal in  another  court  became  effective,  at 
once,  and  we  can  proceed  with  the  exercise 
of  jurisdiction  which  was  thereby  vested  in 
the  Court  of  Appeal  with  no  greater  pro- 
priety than  we  could  originally  have  assum- 
ed such  jurisdiction  under  the  conditions 
stated. 

[4]  "Jurisdiction  (says  the  Supreme  Court  of 
the  United  States)  is  the  power  to  declare  the 
law,  and  when  it  ceases  to  exist,  the  only  func- 
tion remaining  to  the  court  is  that  of  announc- 
ing the  fact  and  dismissing  the  cause.  And  this 
is  not  less  clear  upon  authority  than  upon  prin- 
ciple." Ex  parte  McCardle,  7  Wall.  506,  19  L. 
I  Ed.  264. 
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"If  a  case  is  appealed  (says  Judge  Cooley) 
and,  pending  the  appeal,  the  law  is  changed,  the 
appellate  court  must  dispose  of  the  case  under 
the  law  in  force  when  its  decision  is  rendered." 
Cooley  on  Constitutional  Limitations  (5th  Ed.) 
p.  471,  |  881. 

The  saying  clause  upon  which  relators  re- 
ly is  the  same  as  that  contained  in  the  Con- 
stitution of  1898;  nevertheless,  this  court, 
in  Cassard  v.  Tracy,  52  La.  Ann.  835,  27 
South.  368,  49  L.  R.  A.  272,  held  (on  re- 
hearing), that  because,  pending  the  appeal, 
the  Constitution  of  1898  had  conferred  upon 
the  appellate  court  Jurisdiction  as  to  thtf 
facts,  as  well  as  the  law,  the  Judgment  ap- 
pealed from  should  be  set  aside  and  the  case 
remanded,  In  order  that  the  facts  might  be 
made  to  appear.  The  syllabus  In  the  case 
reads  (quoting  In  part): 

"The  moment  the  Constitution  of  1898  went 
into  effect  appeals  then  pending  in  the  Court  of 
Appeals  became  entitled  to  consideration,  not 
from  the  point  of  view  of  the  jurisdiction  con- 
ferred upon  the  court  by  the  Constitution  of 
1879,  but  from  the  point  of  view  of  •  *  • 
the  Constitution  of  1898." 

The  Chief  Justice  and  the  writer  of  this 
opinion  dissented,  in  the  case  thus  quoted, 
upon  the  grounds  that  the  Judgment  appeal- 
ed from  had  become  so  far  final  as  to  be  the 
property  of  the  plaintiff,  in  whose  favor  It 
had  been  rendered;  and,  that  the  provision 
of  the  Constitution  which  was  interpreted 
was  not  Intended  to  operate  retroactively. 

When  the  Constitution  of  1913  went  Into 
effect,  the  case  now  under  consideration  was 
pending  in  this  court,  not  upon  appeal,  for, 
up  to  that  time  relators  had  no  right  of  ap- 
peal, but  by  virtue  of  the  writ  which  this 
court  had  directed  to  be  issued,  because  re- 
lators had  ho  right  of  appeal,  or  other  meth- 
od, by  which,  or  court  in  which,  to  obtain 
the  review  of  a  Judgment  of  which  they 
complained.  In  that  situation  the  Constitu- 
tion of  1913  went  Into  effect,  and  it  enlarged 
the  appellate  jurisdiction  of  the  Court  of  Ap- 
peal so  as  to  include  an  appeal  from  that 
judgment,  so  that,  when  this  court,  being 
unaware  of  the  change,  proceeded  to  decide 
the  case,  it  ousted  the  Jurisdiction  specially 
conferred  upon  another  court,  and  exercised 
the  supervisory  jurisdiction,  conferred,  in 
general  terms,  upon  it,  for  a  purpose  which 
It  had  uniformly  and  repeatedly  declared 
that  the  Constitution  did  not  Intend  that  it 
should  be  exercised,  which  is  to  say  that  it 
exercised  a  jurisdiction  which  it  has  often 
held  that  it  does  not  possess;  for  assuredly 
it  is  not  vested  with  jurisdiction  which  the 
Constitution,  as  interpreted  by  it,  did  not  In- 
tend to  confer  upon  it. 

[3]  2.  That  defendants*  suggestion  is  based 
upon  a  misconception  of  the  scope  and  ef- 
fect of  the  rehearing  that  was  granted  in  the 
case;  that: 

"It  is  not  true  •  •  *  that  the  entire  con- 
troversy is  at  large.  On  the  contrary,  the  case 
is  closed,  except  as  to  the  question  upon  which 


alone  the  rehearing  was  granted,  and  to  which 
it  was  expressly  restricted;  and  the  judgment 
upon  [as  to]  that  portion  of  the  decree  which 
was  not  included  in  the  rehearing  is  final." 

The  object  of  the  suit  is  stated  in  the 
opinion  heretofore  handed  down  as  follows, 
to  wit: 

"The  relators  herein  *  *  •  as  holders  of 
three  of  the  $1,000  bonds  of  the  Public  Belt 
Railroad  of  the  City  of  New  Orleans,  complain 
that  the  contract  of  said  bonds  will  be  impaired 
if  a  certain  ordinance,  passed  by  the  commission 
council  of  the  city,  is  carried  into  effect,  and 
they  ask  for  an  injunction." 

In  other  words,  plaintiffs  ask  that  the  or- 
dinance be  declared  illegal  and  its  execution 
enjoined. 

The  decree  which  was  handed  down  in- 
joined  the  commissioner  of  public  utilities 
from  executing  the  ordinances,  in  so  far  as 
it  provides: 

"That  he  shall  have  active  charge,  manage- 
ment, and  control  of  the  detail  operations  of  the 
Belt  Railroad  System,  and  that  the  heads  of  the 
several  departments  of  accounting,  operation, 
and  engineering  shall  report  to  him  and  take 
instructions  from  him,  and  that  said  commis- 
sioner shall  be  the  agent  through  whom  the  gen- 
eral directory  powers  of  the  commission  shall 
be  executed ;  and,  in  general,  in  so  far  as  said 
ordinance  undertakes  to  make  the  said  commis- 
sioner *  *  *  the  forced  agent,  through  whom 
said  commission  shall  act,  for  any  purpose; 
and  that,  in  so  far  as  the  said  ordinance  oper- 
ates to  divest  the  Belt  Railroad  Commission  of 
the  exclusive  control,  administration,  manage- 
ment, and  supervision  of  the  construction,  main- 
tenance, operation,  and  development  of  the  Pub- 
lic Belt  Railroad  of  the  City  of  New  Orleans, 
and  vest  the  same  in  said  commissioner,  the 
same  be,  and  is  hereby,  annulled." 

The  petition  for  rehearing  reads,  In  part: 

"That  the  ordinance  No.  74  •  •  *  should 
be  annulled,  in  whole,  for  the  following,  among 
other,  reasons,  to  wit: 

"First  Because  the  entire  ordinance  was  part 
of  one  common  purpose,  to  vest  the  control  of 
the  *   •   •  railroad    in    the  commissioner, 

*  *  •  and,  said  ordinance  having  been  an- 
nulled as  to  the  investiture  of  such  control  in 
said  commissioner,  •  *  *  said  ordinance 
should  be  annulled  in  whole. 

"Second.  Because  the  council  of  the  city  was 
without  authority,  after  the  issue  of  the  bonds, 
under  the  Act  No.  179  of  1908,  whereby  the  ex- 
clusive control  of  the  Belt  Road  was  vested  in 

*  *  *  such  *  •  *  commission,  to  add  the 
commissioner  of  public  utilities  as  a  member 
thereof,  or  to  reorganize  the  said  commission  at 
all  by  adding  to  or  decreasing  its  membership. 

"Wherefore  petitioners  pray  that  a  rehearing 
be  granted,  upon  the  question  whether  said  Or- 
dinance No.  74  •  *  *  should  be  annulled 
in  whole,  and  that  the  said  ordinance  be  an- 
nulled in  whole,  and  its  enforcement  enjoin- 
ed, or,  in  the  alternative,  that  the  decree  here- 
in be  amended  so  as  to  decree  the  nullity  of 
said  ordinance  in  whole,  and  the  defendants 
enjoined  from  enforcing,  or  attempting  to  en- 
force, the  same,"  etc. 

The  rehearing  was  granted  in  the  follow- 
ing terms,  to  wit: 

"Rehearing  granted  as  to  matters  complained 
of  in  relators'  petition  and  restricted  thereto." 

The  application  for  the  rehearing  was 
made  within  the -delay  allowed  by  law  for 
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that  purpose,  and  has  the  effect  of  prevent- 
ing the  judgment  from  becoming  final.  The 
proposition  that,  under  such  circumstances, 
a  judgment  becomes  final  so  as  to  pass  en- 
tirely beyond  the  control  of  the  court  as  to 
some  part  of  it  and  not  as  to  other  parts  is 
untenable,  and  the  granting  of  a  rehearing 
with  a  restriction  should,  and  must,  be  con- 
strued to  mean  merely  that  this  court  de- 
sires further  enlightenment  upon  particular 
points,  and  not  upon  others.  The  object  of 
the  application  for  rehearing  in  this  case  was 
to  prevent  the  judgment  from  becoming  final, 
because  the  applicants  desired  that,  either 
upon  rehearing,  or  by  an  order  of  court  with- 
out a  rehearing,  it  should  be  amended,  and  it 
was  felt  that  it  would  be  too  late  to  amend 
it  if  it  were  allowed  to  become  final,  and,  in 
fact,  it  to  to  late  if  it  has  become  final.  The 
court,  however,  never  Intended  to  render  two 
Judgments  in  the  case,  nor  yet,  to  leave  it 
partly  decided  and  partly  undecided. 

The  law  provides  that  the  judgment  of  this 
court  shall  become  final  on  the  15th  calendar 
day  after  rendition,  unless  the  last  day  shall 
fall  on  a  legal  holiday;  "provided,  that,  in 
the  interval,  parties  in  Interest  shall  have 
the  right  to  apply  for  rehearing,"  etc  Act 
No.  228  of  1908. 

Code  of  Practice: 

"Art.  912.  In  the  Interval  between  the  day 
on  which  the  judgment  is  rendered  and  that  on 
which  it  becomes  final,  a  party  dissatisfied  with 
the  judgment  may  apply  to  the  court  for  a  new 
hearing  in  the  cause,  and  for  this  purpose  shall 
present  a  petition,  in  which  he  shall  state  sub- 
stantially, the  reasons  for  which  he  thinks  the 
judgment  erroneous." 

"Art  913.  The  court  shall  consider  of  the  rea- 
sons adduced  in  such  petition,  without  argu- 
ment, and  if  it  grants  a  new  bearing  of  the 
cause,  shall  state  the  points  on  which  it  wishes 
to  hear  the  parties  anew.  While  the  court  tt 
deliberating  on  this  application,  the  three  days 
(now  fifteen  days)  allowed  for  rendering  a  judg- 
ment final  do  not  run."   (Italics  by  the  court). 

We  have  examined  the  cases  of  Levy  v. 
Levy,  117  La.  779,  42  South.  267,  and  Lahn 
Co.  v.  Carr,  120  La.  797,  46  South.  707,  to 
which  we  have  been  referred,  and,  whilst 
there  Is,  perhaps,  some  unguarded  language 
used,  we  do  not  find  that  they  sustain  the 
▼lews  that,  pending  an  application  for  re- 
bearing  in  this  court,  the  judgment  becomes 
final,  in  whole  or  in  part.  . 

3.  It  is  said  that  the  petition  to  recall  the 
writ  of  certiorari  came  too  late;  that  this 
court  will  not,  on  rehearing,  consider  points 
not  previously  urged,  and  that  defendants 
acquiesced  in  the  judgment  as  rendered. 

It  is,  however,  conceded  that,  if  the  court 
was  stripped  of  its  jurisdiction  by  the  Con- 
stitution of  1918,  the  delay  of  defendants 
could  not  confer  jurisdiction;  and,  as  we 
uave  already  shown,  the  constitutional  pro- 
vision on  which  relators  rely  has  uniformly, 
since  its  incorporation  in  the  Constitution  of 
1879,  been  authoritatively  construed  to  mean, 
and  hence  does  mean,  that  the  supervisory 


jurisdiction  thereby  granted  was  conferred 
on  this  court  in  order  to  enable  it 'to  afford 
remedies,  in  cases  in  which  litigants  would 
otherwise  be  without  them,  but  not  in  order 
that  it  should  exercise  jurisdiction  specifical- 
ly conferred  on  other  courts. 

Finally,  it  is  said  that,  by  relegating  re- 
lators to  their  appeal,  they  will  be  subjected 
to  unnecessary  hardship  and  delay,  and  that, 
however  it  may  be  decided  by  the  Court  of 
Appeal,  the  case  will,  in  all  probability,  be 
again  brought  to  this  court.  If,  however,  the 
views  which  we  have  expressed  are  well 
founded,  the  hardship  and  delay  are  not  un- 
necessary, but  are  the  Inevitable  consequences 
of  the  law,  rightly  interpreted;  and  if,  as  a 
further  consequence,  the  case  is  again  brought 
here,  we  shall  endeavor  to  dispose  of  it,  as 
we  are  now  endeavoring  to  do,  according  to 
our  understanding  of  the  law. 

For  the  reasons  thus  assigned,  it  is  ad- 
judged and  decreed  that  this  proceeding  be 
now  dismissed,  without  prejudice  to  the 
rights  of  the  litigants  upon  either  side, 
whether  from  the  fact  of  the  application  for, 
and  Issuance  of,  the  writ  of  certiorari,  the 
action  heretofore  taken  by  this  court  in  the 
matter,  or  its  present  action.  It  is  further 
decreed  that  relators  pay  all  costs. 

O'NIELL,  J.,  takes  no  part. 

(134  La.)  " 
No.  20,257. 

MELCHER  v.  NEW  ORLEANS  &  N.  E. 
R.  CO. 

(Supreme  Court  of  Louisiana.  March  16. 1914.) 

(ByUabut  hy  the  Court.) 

1.  Partition  (f  103*)— Sale— Right  or  Co- 
owners  to  Purchase. 

There  is  nothing  in  Act  No.  25  of  1878 
which  prevents  a  co-owner  from  purchasing  the 
property  sold  under  this  act  to  effect  a  partition, 
unless  there  has  been  some  fraud  practiced  on 
the  minora. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  |  339;  Dec.  Dig.  §  103.*] 

2.  Partition  (f  103*)— Sale— Right  to  Pub- 
chase. 

.  The  fact  that  one  has  been  a  member  of  a 
family  meeting  which  recommended  the  sale  of 
minors'  property  at  private  sale  does  not  pre- 
clude him  from  acting  as  an  agent  for  the  pur- 
chase of  the  property,  unless  it  can  be  shown 
that  at  the  time  of  the  family  meeting  he  was 
acting  as  the  agent  of  the  one  who  subsequently 

Jiurchased  the  property,  thereby  perpetrating  a 
rand  on  the  minors. 

(Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  |  339;  Dec.  Dig.  S  103.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  E.  E.  Skinner,  Acting  Judge. 

Action  by  Mrs.  Louise  Melcher  against  the 
New  Orleans  &  Northeastern  Railroad  Com- 
pany, to  compel  specific  performance.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


•For  other  casea  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  4  Rep'r  Indexea 
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Hall,  Monroe  ft  Lemann,  of  New  Orleans, 
for  appellant  Snthon  ft  Loo  mis,  of  New 
Orleans,  for  appellee. 

BREAUX,  C.  J.  The  purpose  of  the  suit 
was  to  compel  the  defendant  to  accept  title  to 
property  sold  by  plaintiff  to  defendant. 

There  is  no  dispute  about  the  description 
of  the  property;  it  is  fully  described  in  plain- 
tiff's petition. 

Petitioner,  on  October  14, 1911,  entered  into 
an  agreement  of  sale  with  the  defendant  rail- 
road company,  by  which  the  defendant  agreed 
to  buy  the  property  described  in  her  petition, 
for  the  sum  of  $4,500.  Plaintiff's  averment 
is  that  defendant  now  refuses  to  comply  with 
its  agreement,  evidenced  by  copy  annexed  to 
her  petition;  that  her  suit  to  compel  specif- 
ic performance  has  become  necessary. 

The  defendant  does  not  specially  deny  the 
allegations  in  the  petition.  It,  through  learn- 
ed counsel,  in  its  answer,  questions  the  validi- 
ty of  the  title  tendered  on  the  following 
grounds: 

That  plaintiff  acquired  the  property  from 
Sumpter  D.  Marks,  who  asserts  that  he 
bought  it  from  plaintiff  herself  and  certain 
minor  Joint  owners;  that  the  recital  in  the 
act  by  which  Marks  acquired  the  property  Is 
precisely  the  same  as  that  recited  in  the  act 
by  which  Marks  sold  to  plaintiff  24  hours 
after  his  purchase. 

Defendant  then  recites  the  particulars  of  a 
partition  of  the  property  effected  in  the  pro- 
ceedings conducted  in  the  civil  district  court 
for  this  parish,  No.  84,306,  Succession  of 
Charlotte  Hoelzel,  wherein  the  court  ordered 
that  the  property  be  sold  at  private  sale  for 
the  purpose  of  effecting  the  partition. 

The  property  prior  to  the  petition  was 
owned  by  the  plaintiff  and  certain  minors, 
in  the  following  proportion:  Twenty-nine 
thirty-seconds  to  plaintiff,  and  the  remainder, 
one  thirty-second,  jointly  to  Charlotte  and 
Edward  Schlagel,  minor  children  of  Christian 
Schlagel;  two  thirty-seconds  to  Katie,  Lot- 
tie, and  Caroline  Hoelzel,  minor  children  of 
Louis  Hoelzel. 

Defendant  urged  that  a  family  meeting 
was  held  for  the  purpose  of  recommending 
a  private  sale  of  the  property ;  that  upon  its 
recommendation  it  was  sold. 

It  appears  that  Sumpter  D.  Marks  became 
the  owner  on  May  26,  1908,  at  private  sale. 

The  contention  of  defendant  Is  that  it  was 
not  possible  for  plaintiff  to  acquire  the  prop- 
erty under  the  pretense  of  effecting  a  parti- 
tion sale  in  accordance  with  the  provisions  of 
Act  25  of  1878 ;  that  to  obviate,  or  in  attempt- 
ing to  obviate,  this  fatal  objection,  which 
arose  at  this  time,  plaintiff  caused  the  title  of 
the  property  to  be  transferred  first  to  Sump- 
ter D.  Marks,  and  the  next  day  by  Sumpter 
D.  Marks  back  to  plaintiff,  for  the  same  con- 
sideration which  was  recited  in  the  first  deed 
{which  had  not  been  paid);  that  Marks  was 
merely  a  person  interposed  for  plaintiff,  and 
she  can  assert  no  more  rights  through  him 


than  she  could  if  she  had  directly  become  the 
purchaser  of  the  interest  of  the  minors. 

The  defendant  charges  that  Sumpter  D. 
Marks  was  a  member  of  the  family  meeting 
held  on  the  20th  of  May,  1908,  in  behalf  of  the 
Hoelzel  and  Schlagel  minors,  respectively, 
recommending  the  sale  of  the  property  at 
private  sale;  and  defendant  averred  that  for 
this  additional  reason  the  said  Marks  did 
not  acquire  a  legal  title  to  the  property  here- 
in involved  and  could  not  transfer  title  to 
plaintiff. 

Defendant  urged  another  objection,  which 
was  that  the  name  of  Alfred  Merchand  ap- 
pears as  the  owner  in  the  chain  of  titles,  who 
appears  to  have  bought  at  sheriffs  sale  dated 
December  29,  1873,  at  which  time  Henry 
Kloppenberg,  the  defendant  in  the  seizure, 
or  seized  debtor,  was  dead,  as  will  appear  by 
reference  to  proceedings  in  the  late  district 
court,  No.  33,264  of  the  Succession  of  Henry 
Kloppenberg;  that  in  1869  the  title  had 
passed  from  this  Kloppenberg  to  his  heirs, 
and  that  this  last  deed  was,  therefore,  null 

As  to  the  facts : 

There  Is  no  question  but  that  the  property 
described  in  plaintiff's  petition  formerly  be- 
longed to  Mrs.  Charlotte  Hoelzel,  widow  of 
,  Schlagel ;  that  her  succession  was  duly  open- 
|  ed,  and  that  Mrs.  Melcher,  the  plaintiff,  was 
one  of  her  legatees ;  that  she  became  the  own- 
er of  twenty-nine  thirty-seconds  of  the  estate, 
and  that  the  Schlagel  minors  owned  one  thir- 
ty-second, and  the  Hoelzel  minors  the  re- 
mainder, two  thirty-seconds ;  that  in  the  pro- 
ceedings the  Schlagel  minors,  although  ab- 
sent from  the  state,  were  duly  represented 
by  their  guardian  and  tutrix,  Mrs.  Clara  A 
Schlagel,  who  was  in  turn  represented  by 
John  R.  Loomis,  her  duly  recognized  agent, 
and  that  the  Hoelzel  minors  were  duly  repre- 
.  sented  by  their  tutrix,  Mrs.  Sophia  Hoelzel 
|  as  evidenced  by  judgment  of  the  court,  dated 
j  May  8,  1908 ;  that  Mrs.  Melcher,  as  twenty- 
nine  thirty-seconds   owner  of  the  estate, 
,  brought  suit  for  partition  against  the  Scbla- 
1  gel  minors  and  the  Hoelzel  minors,  as  stated 
1  above,  April  16, 1908.  The  two  sets  of  minors 
answered  the  suit  for  a  partition,  and  asked 
for  a  family  meeting  to  decide  whether  the 
!  property  should  be  sold  at  private  or  public 
I  sale  to  effect  a  partition.    The  proceedintfs 
were  held  and  have  all  the  appearance  of 
regularity. 

The  special  objection  will  be  hereafter  con- 
sidered. 

The  family  meeting  recommended  a  sale 
on  behalf  of  each  set  of  minors,  and  it  rec- 
ommended that  the  property  be  sold  at  pri- 
vate sale,  for  cash,  for  not  less  than  the  ap- 
praisement fixed  by  experts  duly  appointed. 

One  of  defendant's  objections  to  the  regu- 
larity of  the  actions  of  the  family  meeting 
and  its  recommendation  was  that  Sumpter 
D.  Marks  was  a  member  of  the  family  meet- 
ing held  on  April  27,  1908. 

We  are  Informed  by  the  record  that  on 
May  18,  1908,  judgment  was  rendered,  reeog- 
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nlzing  the  different  parties  as  owners  of  an 
undivided  ownership  in  the  proportions 
above,  also  homologating  the  declarations  of 
the  family  meeting  held  in  behalf  of  the 
two  sets  of  minors,  and  a  fall  and  final  par- 
tition of  the  property  to  be  effected  by  pri- 
vate sale  was  duly  recommended  and  duly 
ordered.  All  parties  in  interest  were  re- 
ferred to  a  notary  to  complete  the  parti- 
tion. 

On  May  26,  1008,  in  compliance  with  the 
judgment  rendered,  plaintiff,  Mrs.  Louise 
Melcher,  and  the  two  sets  of  minors,  repre- 
sented as  above  mentioned,  joined  in  an  act 
of  sale  of  the  entire  property  to  Snmpter  D. 
Marks  for  the  price  of  $6,207.28,  which  repre- 
sents the  full  appraised  value  of  the  property 
as  fixed  by  the  experts  and  by  the  family 
meeting. 

The  funds  realized  were  partitioned,  twen- 
ty-nine thirty-seconds  to  Mrs.  Melcher,  one 
thirty-second  to  the  Schlagel  minors,  and  two 
thirty-seconds  to  the  Hoelzel  minors. 

On  May  27,  1908,  Snmpter  D.  Marks  con- 
veyed the  property,  bought  the  day  before, 
to  plaintiff,  Mrs.  Louise  Melcher,  for  the  same 
price  as  that  recited  in  the  act  by  which 
Marks  bought  the  property..  The  property 
was  bought  by  Marks  to  transfer  it  as  he  did 
to  Mrs.  Melcher,  and  this  has  afforded  to  de- 
fendant opportunity  to  raise  the  point  that 
he  was  a  person  Interposed.  Of  this  later. 

It  remains  as  a  fact  that  the  whole  prop- 
erty was  eold.  There  Is  no  question  regard- 
ing the  sale  of  minors'  property,  separately 
and  solely,  and,  if  there  is,  it  presents  no 
fatal  objection  to  the  title.  The  price  realiz- 
ed from  the  sale  has  been  received  by  the 
minora.  As  they  have  the  price,  they  are 
without  right  to  the  property. 

All  the  proceedings  were  conducted  In  ac- 
cordance with  the  form  of  law,  and  there  is 
no  question  about  the  sale  on  that  score,  and, 
we  will  add,  not  the  least  ground  for  object- 
ing. 

All  parties  interested  were  regularly  and 
legally  parties  to  the  suit  All  are  bound  by 
the  result,  and  there  is  no  merit  for  consider- 
ation. 

We  stated  above  that  we  would  take  up 
the  objection  of  the  defendant  urged  on  the 
ground  that  Snmpter  JD.  Marks  was  a  mem- 
ber of  the  family  meeting  of  April  27,  1008. 
The  charge  particularly  is  that  Marks  was 
a  person  interposed  for  convenience  sake, 
and  that  in  taking  title  he  was  the  agent  of 
plaintiff,  and  that,  as  Mrs.  Melcher,  plain- 
tiff, could  not  buy  the  property,  neither 
could  her  agent,  Marks. 

[1]  It  is  error  to  say  that  plaintiff,  Mrs. 
Melcher,  could  not  buy.  A  major  joint  own- 
er is  not  prohibited  from  buying.  There 
is  no  prohibition  under  the  act  of  1878,  un- 
der which  the  property  was  sold  to  effect  a 
partition,  nor  in  any  other  statute  It  must 
be  remembered  that  the  whole  of  the  property 
was  sold  and  the  whole  of  the  proceeds  real- 
ized were  properly  distributed. 
64SO.-55 


A  joint  owner  may  buy  at  private  as  well 
as  at  public  sale.  Nothing  to  the  contrary. 
Section  2  of  Act  25  of  the  Acts  of  1878. 

See  Fahey  v.  Fahey,  128  La.  513,  54  South. 
973. 

[2]  Marks  had  no  interest  whatever  In  the  . 
property.  Why  could  he  not  buy  as  agent? 
He  could  also  be  a  member  of  the  family 
meeting,  for  he  had  no  interest,  and  his  con- 
senting afterward  to  act  as  plaintiff's  agent 
was  not  contrary  to  law.  He  was  not  plain- 
tiff's agent  at  the  date  that  he  was  a  member 
of  the  family  meeting. 

It  does  not  appear  that  the  minors'  inter- 
ests were  affected  in  the  least  There  is  no 
allegation  of  fraud,  and  it  does  not  appear 
that  there  was  either  in  any  part  of  the 
proceedings  before  noted.  As  Marks  had  no 
Interest  and  committed  or  sanctioned  no 
fraud,  his  acts  as  a  member  of  the  family 
meeting  or  as  agent  cannot  be  successfully 
pleaded  as  ground  for  annulling  any  part 
of  the  proceedings. 

As  the  agency  did  not  exist  at  the  date 
that  he  became  plaintiff's  agent  in  buying 
the  property,  no  good  reason  for  setting  aside 
the  proceedings  which  culminated  in  a  sale 
and  partition  suggests  itself.  Nothing  sug- 
gests that  at  the  time  he  became  a  member 
of  the  family  meeting  he  had  the  least  idea 
of  subsequently  appearing  for  the  plaintiff 
purchaser  and  buying  the  property  really  for 
her  and  not  for  himself.  As  a  member  of  the 
family  meeting,  he  received  his  appointment 
from  the  court  About  a  month  afterward, 
in  buying  the  property  as  before  stated,  his 
act  was  not  inconsistent  with  his  prior  serv- 
ice as  a  member  of  the  family  meeting.  He 
had  no  personal  Interest  at  any  time. 

It  follows  that,  as  Mrs.  Melcher  could  buy 
the  property,  so  could  Sumpter  D.  Marks,  who 
in  reality  acted  as  her  agent  as  the  testimony 
shows.  The  whole  property,  as  above  men- 
tioned, was  sold  to  effect  a  partition  under  the 
act  of  1878,  and  the  amount  realized  was  prop- 
erly distributed.  The  case  of  Fahey  v.  Fahey, 
is  determinative  of  the  question.  It  was 
held  that  a  co-owner  could  buy  property  held 
in  common  either  at  private  or  at  public 
sale.  The  owners,  who  were  majors,  who 
held  the  property  In  common,  had  the  right 
to  have  it  sold  at  private  sale  to  effect  the 
partition,  and  one  of  the  co-owners  of  the 
property  had  the  right  to  become  the  adjudi- 
catee  at  the  sale,  if  a  public  sale,  and  to  be- 
come the  owner  at  private  sale,  if  a  private 
sale.  The  Interest  becomes  the  property  of 
the  adjudi  catee  or  the  buyer.  This  was  ex- 
pressly held  In  the  cited  case.  If  any  other 
meaning  can  be  wrested  from  the  text  in 
Gallagher  v.  Lurges,  116  La.  755,  41  South. 
60,  and  Moore  v.  Gulf  Refining  Co.,  124  La. 
607,  50  South.  506,  that  meaning  is  entirely 
overruled  and  done  away  with  by  the  deci- 
sion in  the  Fahey  Case  and  also  In  the 
present  case. 

We  have  stated  the  other  grounds  urged 
by  defendant    They  are  averments  only, 
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and  give  rise  to  the  unavoidable  Inference 
that  they  are  not  sustained  by  the  facts  of 
the  case. 

As  to  the  acts  of  many  years  previous, 
doubtless,  the  effect  of  the  many  years  that 
have  elapsed  has  been  to  care  all  defects, 
if  any  ever  existed.  They  are  not  sustained 
at  all. 

We  have  considered  the  different  proposi- 
tions of  defendant,  and  have  arrived  at  the 
conclusion  that  the  title  can  be  safely  ac- 
cepted. 

For  reasons  stated,  the  judgment  of  the 
district  court  is  affirmed. 

MONROE,  J.,  concurs  in  the  decree. 
PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 


(184  La.) 

No.  20,295. 
YAZOO  &  M.  V.  R.  CO.  v.  TEISSIER. 
(Supreme  Court  of  Louisiana.   March  2,  1914. 
Rehearing  Denied  March  30,  1914.) 

(SyUabvt  by  the  Court.) 

1.  Eminent  Domain  (§  131*)— Condemnation 
fob  Railboad  —  Compensation  —  Market 
Value. 

In  an  expropriation  suit  for  railroad  pur- 
poses the  market  value  of  property  taken,  view- 
ed both  with  reference  to  its  use  at  the  tinie, 
and  with  reference  to  the  uses  to  which  it  is 
plainly  adapted,  will  be  considered  in  fixing 
the  value  of  the  land.  Dillon  on  Municipal 
Cor.,  vol.  2,  p.  617. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  353 ;  Dec.  Dig.  f  181*] 

2.  Eminent  Domain  (f  134*)— Condemnation 
fob  Railboad— Compensation. 

"A  'strategic  value'  might  be  realized  by 
a  price  fixed  by  the  necessities  of  one  person 
buying  from  another,  free  to  sell  or  refuse  as 
the  price  suited.  But  in  a  condemnation  pro- 
ceeding the  value  of  the  property  to  the  gov- 
ernment for  its  particular  use  is  not  a  criterion. 
The  owner  must  be  compensated  for  what  has 
been  taken  from  him,  but  this  is  done  when  he 
is  paid  its  fair  market  value  for  all  available 
uses  and  purposes."  United  States  v.  Chandler- 
Dunbar  Co.  229  U.  S.  53,  80,  33  Sup.  Ct.  667, 
678,  57  L.  Ed.  1063. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  856 ;  Dec.  Dig.  1 134.*] 

8.  Eminent  Domain  (§  134*)— Condemnation 
fob  Railboad — Compensation— Adaptabil- 
ity. 

Compensation  cannot  be  recovered  for  the 
"adaptability"  of  a  strip  of  land  expropriated  by 
a  railroad  company,  where  such  strip  is  like  the 
other  land  on  a  plantation,  and  is  not  a  high 
ridge  running  through  a  swampy  place,  or  is 
more  level  than  other  places,  or  has  some  spe- 
cial and  material  advantage  for  the  purpose  to 
which  it  is  to  be  put.  Boom  Co.  v.  Patterson, 
98  U.  S.  403.  25  L.  Ed.  206. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f  356;  Dec  Dig.  §  134.*] 

4.  Eminent  Domain  (|  205*)— Condemnation 
fob  Railboad  —  Damages  —  Division  of 
Land. 

In  the  absence  of  a  preponderance  of  evi- 
dence going  to  show  that  damage  results  to  the 
remaining  portions  of  a  plantation  by  the  di- 
viding of  it  by  a  railroad  track,  compensation 
cannot  be  allowed  therefor,  and  specially  where 


there  is  no  evidence  whatever  going  to  show  that 
the  plantation  will  be  depreciated  in  value  be- 
cause of  such  cutting  in  two. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  544;  Dec  Dig.  |  205,*] 
5.  Eminent  Domain  (|  111*)— Condemnation 

fob  Railboad— Damages. 

Damages  might  be  allowed  in  expropriation 
proceedings  if  the  evidence  showed  that  lands 
along  the  track  of  a  railroad  were  depreciated 
in  value  because  of  danger  to  crops,  improve- 
ments, etc.,  from  fire  from  passing  engines,  or 
from  other  causes.  Lewis  on  Eminent  Domain 
(3d  Ed.)  |  740,  pp.  1314,  1315. 
.  [Ed.  Note.— For  other  eases,  see'  Eminent  Do- 
main, Cent.  Dig.  §f  294,  298;  Dec.  Dig.  f  111.*] 

Appeal  from  Twenty- Seventh  Judicial  Dis- 
trict Court  Parish  of  Saint  James ;  Charles 
T.  Worth  am.  Judge. 

Condemnation  proceeding  by  the  Yazoo  A 
Mississippi  Valley  Railroad  Company  against 
Mrs.  Noemie  Teissier,  wife  of  Charles  V. 
Frey.  Judgment  for  plaintiff  condemning  the 
land  and  for  defendant  for  damages,  and 
plaintiff  appeals.  Modified  and  affirmed. 

See  also  64  South.  928. 

Guion,  Lambremont  &  Hebert,  of  New  Or- 
leans, for  appellant  Teissier  &  Teissier,  of 
New  Orleans  (Pugh  &  Himes,  of  Lutcher, 
Burt  W.  Henry,  of  New  Orleans,  and  Louis 
Le  Bourgeois,  of  Convent  of  counsel),  for  ap- 
pellee. 

SOMMERYILLE,  J.  Plaintiff,  alleging 
that  its  right  of  way  on  the  front  of  defend- 
ant's plantation  has  been  encroached  upon 
and  destroyed  by  the  levee  board  for  the 
purpose  of  building  a  levee  along  the  banks 
of  the  river,  and  that  It  is  necessary  for  the 
purposes  of  carrying  on  its  business  to  con- 
nect its  line  of  rails  which  come  up  to  ei- 
ther side  of  defendant's  plantation,  seeks  to 
expropriate  a  piece  of  ground  3,410  feet  in 
length  by  60  feet  in  width,  and  containing 
4.79  acres,  which  is  described  in  its  petition ; 
and  It  asks  for  judgment  condemning  said 
strip  of  land  for  a  sum  to  be  fixed  by  a  jury 
in  the  district  court 

Defendant  answered,  setting,  up  that  the 
right  of  way  sought  to  be  expropriated  by 
plaintiff  was  unnecessary  for  its  railroad  pur- 
poses, and  that  some  other  route  than  the  one 
indicated  could  be  used  by  plaintiff  with  less 
Inconvenience  and  loss  to  defendant  and 
praying  that  if  the  right  of  way  should  be 
granted,  plaintiff  be  condemned  to  pay  her 
the  sum  of  $11,390,  with  Interest  and  costs. 

There  was  trial  by  jury,  and  a  verdict  was 
found,  and  judgment  rendered  in  favor  of 
plaintiff  condemning  the  land,  and  In  favor 
of  defendant  against  plaintiff  in  the  sum  of 
$8,475,  with  Interest  and  costs. 

Plaintiff  has  appealed,  and  defendant  has 
answered,  asking  for  an  amendment  of  the 
judgment  increasing  the  amount  allowed  to 
the  sum  of  $11,091.97,  with  interest  and 
costs,  and  that  the  judgment  appealed  from 
be  affirmed  as  amended. 

In  her  answer  defendant  claims  S3,20&50 
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as  the  value  of  the  land  to  be  expropriated  by 
plaintiff,  and  $8,093.50  for  damages  result- 
ing to  her  plantation  by  reason  of  the  ex- 
propriation, A  great  many  questions  were 
argued  and  submitted  in  the  course  of  the 
trial  which  become  unnecessary  to  consider 
here  for  the  reason  that  the  defendant  has 
asked  for  an  increase  in  and  an  affirmance 
of  the  judgment  appealed  from.  We  shall 
confine  our  discussion  to  the  points  of  differ- 
ence between  plaintiff  and  defendant  as  to 
the  value  of  the  land  expropriated,  and  the 
value  of  the  damages. 

Defendant,  in  her  answer,  alleges  the 
ground  to  be  expropriated  to  be  worth  $160 
per  acre,  and  that  other  lands  have  been 
damaged  worth  $112.60  per  acre.  The  evi- 
dence is  conflicting  on  this  point,  and  we 
have  fixed  the  value  of  the  land  expropri- 
ated at  $125  per  acre. 

[8]  The  next  claim  Is  for  $2,000  for  "the 
adaptability  of  the  land"  expropriated  for 
railroad  purposes.  In  determining  this  valu- 
ation defendant  says: 

"The  fact  that  this  strip  Is  about  2,000  feet 
from  the  present  levee,  that  should  new  levees 
be  rendered  necessary  in  the  future  plaintiff 
will  not  be  compelled  to  remove  its  roadbed  and 
tracks  for  about  25  years  to  come,  and  that 
plaintiff  selected  this  strip  with  that  end  in 
view,  adds  to  the  value  of  this  strip  because  of 
adaptability  for  the  purposes  of  plaintiff,  and 
increases  its  value  up  to  an  additional  amount 
of  $2,000." 

And  the  husband  of  defendant,  while  on 
the  witness  stand,  testified  as  to  this  item: 

"I  figure  that  the  land  was  worth  as  much 
for  adaptability  for  railroad  purposes  in  pro- 
portion to  the  number  of  times  the  railroad 
would  have  to  purchase  other  rights  of  way 
had  they  followed  the  levee  and  moved  back  as 
the  levee  moved.  In  other  words,  the  average 
distance  the  levee  board  and  the  government 
have  moved  their  levee  is  600  feet  at  a  time, 
and  the  fact  that  the  railroad  right  of  way 
would  be  2,000  feet  would  make  it  worth  at 
least  three  times  as  much  for  eliminating  three 
consecutive  moving*,  and  I  made  it  $2,000 
round." 

There  is  no  doubt  that  some  land,  because 
of  its  condition,  or  of  its  position,  is  better 
adapted  to  a  particular  purpose  than  other 
lands. 

The  ground  here  sought  to  be  expropriated, 
as  is  shown  by  the  evidence,  is  a  small  strip 
through  a  sugar  plantation,  which  is  just 
like  the  other  ground  on  that  plantation,  and 
that  it  is  specially  adapted  for  sugar  plant- 
ing. That  condition  fixes  the  market  value. 
The  strip  of  land  sought  by  the  railroad  com- 
pany is  no  better  adapted  for  railroad  pur- 
poses than  are  other  portions  of  that  same 
plantation.  It  is  not  shown  to  be  any  higher, 
or  dryer,  or  more  level  than  are  the  other 
parts  of  said  plantation.  The  "adaptability" 
of  the  strip  for  railroad  purposes  is  not 
shown,  and  a  claim  for  the  value  of  the 
"adaptability"  of  the  strip  of  ground  is  not 
based  upon  any  sound  or  reasonable  basis, 
and  it  is  inequitable.  It  will  not  be  allowed. 


We  disposed  of  a  similar  claim  in  the 
case  of  Louisiana  Ry.  &  Nav.  Co.  v.  Sarpy, 
125  La.  393,  61  South.  484,  where  defend- 
ants claimed  an  increase  of  value  for  the 
"adaptability"  of  the  land  sought  to  be  ex- 
propriated for  a  factory  site,  in  the  following 
language: 

"The  evidence  does  not  show  that  the  land 
in  that  neighborhood  is  sought  after  for  factory 
sites.  It  may  be  in  the  course  of  time.  That 
is  remote,  and  cannot  be  considered  in  forming 
an  estimate  of  the  value  of  the  land  at  this 
time.  The  place  is  a  large  farm,  and  is  valued 
as  such."  United  States  v.  Chandler-Dunbar 
Co.,  229  U.  S.  63,  80,  83  Sup.  Ct  667,  678 
(57  L.  Ed.  1063). 

[2]  In  the  last-cited  case  the  court  say: 

"A  'strategic  value'  might  be  realized  by  a 
price  fixed  by  the  necessities  of  one  person 
buying  from  another,  free  to  sell  or  refuse,  as 
the  price  suited.  But  in  a  condemnation  pro- 
ceeding, the  value  of  the  property  to  the  gov- 
ernment for  its  particular  use  is  not  a  criterion. 
The  owner  must  be  compensated  for  what  is 
taken  from  him,  but  that  is  done  when  he  is 
paid  its  fair  market  value  for  all  available  uses 
and  purposes." 

[1]  Mr.  Dillon  in  his  work  (volume  2,  p. 
617)  says: 

"The  inquiry  in  such  cases  must  be,  What  is 
the  property  worth  in  the  market,  viewed  not 
merely  with  reference  to  the  uses  to  which  it  is 
at  the  time  applied,  but  with  reference  to  the 
uses  to  which  it  is  plainly  adapted;  that  is  to 
say,  what  is  it  worth  from  its  availability  for 
valuable  uses?  •  *  •  As  a  general  thing,  we 
should  say  that  the  compensation  to  the  owner 
is  to  be  estimated  by  reference  to  the  uses  for 
which  the  property  is  suitable,  having  regard  to 
the  existing  business  or  wants  of  the  communi- 
ty, or  such  as  may  be  reasonably  expected  in 
the  future." 

The  next  claim  Is  for  $500,  because  the  4.71 
acres  expropriated  are  made  up  of  small  por- 
tions of  land  taken  from  16  acres.  This 
claim  is  based  upon  what  a  witness  for  de- 
fendant terms  "a  premium  of  selection."  He 
says  in  answer  to  a  question : 

"I  put  it  ($500)  because  they  were  selecting 
a  strip  crossing  the  entire  property."  "I  would 
put  a  premium  upon  the  selection  of  any  strip 
without  regard  to  the  desire  of  the  proprietor; 
I  believe  they  should  pay  a  premium  in  some 
shape  for  a  strip  to  suit  their  desires." 

This  claim  is  without  merit  The  law  is 
that  plaintiff  has  the  right  to  select  an  avail- 
able place  for  Its  right  of  way  without  incur- 
ring any  penalty  for  so  doing,  beyond  paying 
for  the  property  taken  at  its  market  value, 
and  for  such  actual  damages  as  the  owner  of 
the  land  may  suffer. 

We  have  allowed  $125  per  acre  for  the  land 
expropriated  because  it  is  small  in  area,  and 
Is,  perhaps,  worth  more  than  the  testimony 
showed  the  larger  body  of  land  to  be  worth. 

Defendant  next  itemizes  the  damages  claim- 
ed by  her,  and  she  has  offered  testimony  in 
support  of  each  item  In  most  instances  the 
testimony  is  insufficient  to  sustain  the  sev- 
eral amounts  of  alleged  damages. 

The  claim  of  $100  for  loss  of  cane  by  rea- 
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son  of  a  preliminary  survey  Is  now  admitted 
by  defendant  to  be  worth  $42.69. 

The  claim  for  first  and  second  year  stub- 
ble  is  reduced  from  $215.76  to  $202.27. 

[4]  The  next  item  is  for  dividing  the  plan- 
tation into  two  parts,  valued  at  $1,600.  The 
evidence  does  not  show  that  this  division  of 
the  plantation  has  damaged  or  will  damage 
the  plantation  to  any  appreciable  extent 
One  of  defendant's  witnesses  testifies  that  all 
the  plantations  he  knows  anything  about  are 
so  divided  by  railroad  tracks,  and  to  the  ad- 
vantage of  some  of  them.  And  this  would  be 
so  with  defendant's  property  doubtless  If  she 
were  not  Just  now  using  the  river  for  trans- 
porting her  product  of  sugar  cane  to  a  neigh- 
boring mill  to  be  ground.  Mr.  Frey,  the  hus- 
band of  the  defendant,  and  her  main  wit- 
ness, testified  as  to  this  claim  In  a  very  in- 
definite and  uncertain  way  as  follows : 

"That  ia  a  big  element  of  damage."  "Inas- 
much as  in  going  to  and  back  from  your  work 
you  have  to  cross  the  right  of  way  four  times  a 
day  with  your  whole  outfit,  it  puts  you  subject 
to  getting  caught  in  the  track,  and  your  hands 
and  mules  are  liable  to  be  struck  by  the  train 
when  they  are  crossing  and  turning  loose." 
"There  was  nothing  fixed  at  it  [the  amount  of 
damage]  and  I  did  not  want  to  make  it  too  big, 
and  I  had  to  make  up  my  mind  as  to  what  it 
was  worth  if  a  couple  of  mules  were  killed,  or 
some  implements  broken,  and  I  averaged  it  at 
$1,500."  "I  had  to  arrive  at  some  conclusion 
or  opinion." 

The  evidence  is  not  sufficient  to  fix  the 
amount  of  damage,  If  any,  and  the  claim  will 
not  be  allowed. 

Another  disputed  claim  is  for  the  value  of 
52  bridges,  to  contain  28,500  feet  of  lumber, 
at  $25  per  thousand,  $708.  That  Is  the  price 
of  an  excellent  grade  of  lumber,  which  the 
evidence  shows  Is  not  used  generally  In 
bridge  building.  The  witnesses  testify  that 
pecky  cypress,  at  $10  per  thousand,  Is  used 
by  most  of  the  planters,  and  by  the  parochial 
authorities  in  bridge  building.  This  item 
will  be  reduced  to  $285. 

The  next  item  Is  for— 

"extra  expense,  wear  and  tear  of  mules  and 
carts  in  crossing  embankments  without  corre- 
sponding increase  in  tonnage  hauled,  $2,250.00." 

One  of  defendant's  witnesses  testified  that 
this  item  of  damage  would  amount  to  $1,200 
during  the  next  10  years.  Another  one  of  de- 
fendant's witnesses  said: 

"I  could  not  fix  any  price  on  that." 
And  still  another : 

"I  cannot  attempt  to  fix  it;  however,  this  Is 
an  element  of  damage." 

A  witness  for  plaintiff  testified: 

"I  don't  think  there  is  hardly  any  damage 
if  the  ramps  and  crossings  are  properly  graded. 
I  always  notice  it  is  harder  to  get  out  of  head 
lands  than  it  Is  to  cross  the  railroad  track." 

The  evidence  Is  Insufficient  to  sustain  this 
claim. 


[S]  The  other  items  claimed  are  small  in 
amounts — for  loss  of  time  in  going  from  one 
cut  to  another  on  opposite  sides  of  the  rail- 
road track,  labor  and  loss  of  time  because  of 
trains  stopping  at  crossings,  depreciation,  in 
value  of  land  In  view  of  exposure  of  crops  to 
fire,  and  injury  from  falling  of  obnoxious 
seeds  from  passing  trains  and  the  spreading 
of  same  over  plantation.  They  wiU  not  be 
allowed. 

The  testimony  with  reference  to  these 
claims  Is  most  indefinite  and  uncertain.  It 
was  not  possible  for  any  witness  to  say  how 
often  trains  might  stop  at  the  crossings,  or 
what  kind  of  obnoxious  seeds  might  fall  from 
passing  trains,  or  what  crops  might  be  burn- 
ed by  fire  from  passing  locomotives,  or  how 
much  time  might  be  lost  In  going  from  one 
cut  In  a  plantation  to  another  cut  across  the 
track.  As  to  the  last  Item,  Mr.  Frey  testified 
that  the  loss  would  amount  to  $100  for  a 
couple  of  years  until  the  men  and  mules  be- 
came accustomed  to  going  from  one  cut  to 
another.  Defendant  claims  $200  for  this  al- 
leged damage.  If  defendant  should  lose  any 
portion  of  her  crop  because  of  fire  communi- 
cated from  a  passing  locomotive  the  railroad 
will  be  responsible  for  the  damages  then  suf- 
fered. It  would  be  the  same  with  reference 
to  the  scattering  of  obnoxious  seeds,  if  the 
railroad  should  scatter  them.  It  Is  Impossi- 
ble to  fix  such  damages  in  advance. 

If  the  evidence  had  shown  a  depreciation 
In  the  value  of  the  land  along  plaintiff's  right 
of  way  by  reason  of  danger  from  fire  to  Im- 
provements or  crops,  such  damage  would  be 
allowed.  But  depreciation  of  the  land  Is  not 
proved. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  by  reducing  the  amount  thereof 
from  $8,475  in  favor  of  defendant  and  against 
plaintiff,  to  $3,138.45,  with  Interest  and  costs 
of  the  district  court,  and,  as  thus  amended,  it 
Is  affirmed.   Appellee  to  pay  costs  of  appeal. 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 

(184  La.)  "  ' 

No.  20.384. 
STATE  v.  CARROLL  et  al. 
(Supreme  Court  of  Louisiana.    Feb.  2,  1914. 
On  Rehearing,  March  30,  1914.) 

(Syllalua  by  the  Court.) 

1,  Criminal  Law  (§  730,)—Abgumi:ht— Ac- 
tion or  Court — Effect, 

The  statement  of  the  prosecuting  officer  to 
the  jury,  on  a  trial  for  murder,  that  they  bad 
the  legal  right  to  disregard  the  testimony  of  all 
the  state  witnesses,  and  decide  the  case  upon 
the  testimony  of  the  accused  alone  (or  entirely 
upon  the  testimony  of  the  accused  parries  them- 
selves), but  that  they  had  no  more  moral  right 
so  to  do  than  he  had  to  draw  a  pistol  from  his 
pocket  and  kill  one  of  the  jurors,  injects  rather 
more  of  personality  into  the  closing  address 
than  is  desirable,  but  does  not  disclose  revers- 
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ible  error;  the  more  particularly  as  the  trial 
judge  warned  the  jury  that  they  were  not  to  be 
guided  by  the  argument  of  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1693;  Dec  Dig.  |  730.*] 

2.  Criminal  Law  (f  758*)— Trial— Credibil- 
ity of  Witnesses — Instructions— Ground 
fob  Reversal. 

Under  the  law  of  this  state,  It  is  the  prov- 
ince of  the  jury  to  weigh  the  evidence,  and  to 
attribute  to  the  testimony  of  the  several  wit- 
nesses the  credit  to  which  they  may  think  it 
entitled.  On  the  other  hand,  the  presiding  judge 
is  required  by  law.  in  charging  the  jury  in  a 
criminal  case,  to  "limit  himself  to  giving  them 
a  knowledge  of  the  law  applicable  to  the  case." 
Hence,  in  a  prosecution  for  murder,  it  is  re- 
versible error  for  the  judge  to  instruct  the  jury 
that,  "in  weighing  their  evidence  [referring  to 
the  testimony  given  by  the  accused  themselves], 
you  may  take  into  consideration  the  interest 
which  they  have  in  the  result  of  the  trial." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1786-1789;  Dec.  Dig.  | 
788.*] 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  Evangeline;  B.  H.  Pavy, 
Judge. 

Charles  Carroll  and  Avie  Fontenot  were 
convicted  of  manslaughter,  and  Fontenot 
alone  appeals.  Reversed  and  remanded. 

E.  B.  Dubuisson,  of  Opelousas,  for  appel- 
lant R.  Q.  Pleasant,  Atty.  Gen.,  R.  Lee 
Garland,  Dist  Atty.,  of  Opelousas  (G.  A. 
Gondran,  of  New  Orleans,  of  counsel),  for 
the  State. 

MONROE,  J.  Charles  Carroll  and  Avie 
Fontenot  were  prosecuted  for  murder,  con- 
victed of  manslaughter,  and  duly  sentenced. 
Fontenot  alone  has  appealed.  The  transcript 
discloses  two  bills  of  exception,  from  which 
it  appears: 

(1)  That  both  defendants  took  the  stand, 
and  that  Fontenot  "established,  by  a  number 
of  witnesses,  a  most  excellent  character  for 
truth*  and  veracity,  as  well  as  for  peace  and 
quiet";  that  there  was  some  conflict  be- 
tween the  testimony  of  the  state's  witnesses 
and  that  of  the  defendants';  that  the  dis- 
trict attorney,  in  making  his  closing  argu- 
ment, attacked  the  testimony  of  the  defend- 
ants, on  the  ground  that  they  were  vitally 
interested  in  the  result,  and  stated  to  the 
Jury  that,  while  they  had  the  legal  right  to 
disregard  the  testimony  of  all  the  witnesses 
for  the  state,  and  decide  the  case  "upon  the 
testimony  of  the  accused  alone  [or  entirely 
upon  the  testimony  of  the  accused  parties 
themselves],  they  had  no  more  moral  right 
so  to  do  than  he  had  to  draw  a  pistol  from 
his  pocket  and  kill  one  of  the  jurors."  To 
which  statement,  counsel  for  defendants  ob- 
jected, without  stating  his  grounds.  The 
court  thereupon  instructed  the  jury: 

"That  the/  were  not  to  decide  the  case  on  the 
argument  of  counsel,  either  for  the  state  or  the 
defense,  but  on  the  law  and  the  evidence ;  that 
the  arguments  made  by  counsel  for  the  state 
and  the  defense  were  intended  simply  to  assist 
them  in  reaching  a  correct  conclusion." 


(2)  That  the  judge,  in  charging  the  Jury, 
said: 

"The  court  Instructs  you  that,  in  .weighing 
their  [defendants']  testimony,  you  may  take  fa> 
to  consideration  the  interest  which  they  have  in 
the  result  of  the  trial." 

To  which,  it  was  objected  that  it  was  a 
comment  on  the  facts ;  that  it  "singled  out 
the  defendants  for  animadversion  upon  their 
testimony,"  and  that,  too,  on  grounds  arising 
ex  necessitate  ret,  and  not  from  testimony 
adduced  to  show  that  they  were  unworthy 
of  belief;  that  it  was  contrary  to  the  spirit 
and  intent  of  article  179  of  the  Constitution 
and  section  991  of  the  Revised  Statutes,  pro- 
hibiting the  trial  judge  from  commenting 
on  the  facts,  and  of  Act  No.  41  of  1904,  mak- 
ing defendants  in  criminal  cases  competent 
witnesses. 

[1]  The  first  bill  Indicates  that  the  district 
attorney  put  rather  more  of  his  personality 
in  his  remarks  than  is  altogether  desirable 
(Bishop's  New  Crim.  Proc.  |  975a,  par.l), 
but  we  do  not  find  that  it  shows  reversible 
error;  the  more  particularly  as  the  trial 
judge  warned  the  Jury  that  they  were"  not 
to  be  guided  by  the  argument  of  the  counsel. 

[2]  The  second  bill  presents  a  more  serious 
question. 

The  Jury,  in  criminal  cases,  are  the  judges 
of  the  law  and  the  facts,  on  the  question  of 
guilt  or  innocence — 

"having  been  charged  as  to  the  law  applicable 
to  the  case  by  the  presiding  judge."  Const  art 
179. 

"In  charging  the  jury  in  criminal  cases,  the 
judge  must  limit  himself  to  giving  them  a  knowl- 
edge of  the  law  applicable  to  the  case.  In  doing 
so,  he  shall  abstain  from  stating  or  recapitulat- 
ing the  evidence  so  as  to  influence  their  decision 
on  the  facts.  He  shall  not  state  or  repeat  to 
the  jury  the  testimony  of  any  witness;  nor 
shall  he  give  any  opinion  as  to  what  facts  have 
been  proved  or  disproved."  R.  S.  99L  (Italics 
by  the  court) 

We  take  it  that,  under  the  law  thus  re- 
ferred to,  constitutional  and  statutory,  it  is 
the  province  of  the  Jury,  In  criminal  prose- 
cutions, to  weigh  the  evidence,  and  to  attrib- 
ute to  the  testimony  of  the  several  witness- 
es the  weight  to  which  they  may  think  it 
entitled,  taking  into  consideration  the  ap- 
pearance, character,  and  manner  of  the  wit- 
nesses, and  their  probable,  or  known  Inter- 
est in  the  result  There  can  be  no  doubt 
that  they  may  take  Into  consideration  the 
fact  that  the  witness  Is  the  accused  himself, 
who  is  on  trial  for  his  life,  and  who,  there- 
fore, may  be  regarded  as  a  witness  likely  to  be 
strongly  interested,  from  the  most  powerful 
of  personal  motives,  on  the  side  of  the  de- 
fense; and  save,  perhaps,  in  the  matter  of 
accomplices,  called  as  witnesses,  we  find  no 
warrant  In  the  law  which  authorizes  the 
judge  to  instruct  the  Jury  as  to  their  duty 
in  the  premises,  and  still  less  do  we  find 
that  he  is  authorized  to  select  the  defend- 
ant, who  chooses  to  take  the  stand  in  his 
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own  behalf  in  such  a  prosecution,  and  inti- 
mate to  the  jury  that  he,  because  of  his  in- 
terest, is  less  likely  to  testify  truthfully 
than  a  state  witness. 

The  law  subjects  him  to  no  such  disad- 
vantage   It  declares: 

"That  the  circumstances  of  the  witness  being 
a  party  accused,  or  beinc  jointly  tried,  shall 
in  no  wise  disqualify  him  from  testifying ;  that 
no  one  shall  be  compelled  to  give  evidence 
against  himself;  and  provided  that  if  the  per- 
son accused  avails  himself  of  this  privilege,  he 
shall  be  subject  to  all  the  rules  that  apply  to 
other  witnesses,  and  may  be  cross-examined  as 
to  all  matters  concerning  which  he  gives  his 
testimony;  and  provided  further  that  his  fail- 
ure to  testify  shall  not  be  construed  for  or 
against  him,  but  all  testimony  shall  be  weighed 
and  considered  according  to  the  general  rules 
of  evidence,  and  the  trial  judge  shall  so  charge 
the  Jury."  Act  41  of  2J904.  p.  77. 

The  judges  of  the  federal  courts  are  allow- 
ed more  latitude  with  respect  to  the  matters 
under  consideration  than  those  of  our  state, 
and  yet  we  find  that  the  Supreme  Court  of 
the  United  States  has  expressed  Itself  as  fol- 
lows concerning  a  charge  to  much  the  same 
effect  as  that  here  complained  of,  to  wit: 

"It  is  not  unusual  to  warn  juries  that  they 
should  be  careful  in  giving  effect  to  the  testi- 
mony of  accomplices,  and  perhaps  a  judge  can- 
not be  considered  as  going  out  of  his  province 
in  giving  a  similar  caution  as  to  the  testimony 
of  the  accused  person.  Still  it  must  be  remem- 
bered that  men  may  testify  truthfully,  although 
their  lives  hang  in  the  balance,  and  that  the 
law,  in  its  wisdom,  has  provided  that  the  ac- 
cused shall  have  the  right  to  testify  in  his  own 
behalf.  Such  a  privilege  would  be  a  vain  one 
if  the  judge,  to  whose  lightest  word  the  jury, 

{>roperly  enough,  give  a  great  weight,  should 
ntimate  that  the  dreadful  condition  in  which 
the  accused  finds  himself  should  deprive  his  tes- 
timony of  probability.  The  wise  and  humane 
provision  of  the  law  is  that  'the  person  charged 
shall,  at  his  own  request,  but  not  otherwise,  be 
a  competent  witness.  The  policy  of  this  enact- 
ment should  not  be  defeated  by  hostile  com-, 
ments  of  the  trial  judge,  whose  duty  it  is  to 
give  reasonable  effect  and  force  to  the  law." 
Hicks  v.  U.  S.,  160  U.  S.  451,  452,  14  Sup.  Ct 
147,  37  L.  Ed.  1141. 

In  the  case  of  State  v.  Bartlett,  50  Or.  440, 
93  Pac.  243,  19  L.  R,  A.  (N.  S.)  802,  126  Am. 
St  Rep.  751,  it  was  held  that  (quoting  the 
syllabus) : 

"An  instruction  to  the  jury  in  a  criminal  case 
in  which  accused  has  testified  in  his  own  be- 
half: You  are  not  bound  to  consider  the  testi- 
mony of  the  defendant  as  absolutely  true; 
*  *  •  you  are  to  bear  in  mind  that  he  speaks 
in  his  own  behalf,  to  discharge  himself  from  a 
criminal  accusation;  and  you  are  to  consider 
the  great  temptation  which  one  so  situated  is 
under  so  to  speak  as  to  procure  an  acquittal- 
is  calculated  to  leave  with  the  jury  the  im- 
pression that  they  are  to  consider  defendant's 
testimony  false,  and  therefore  reject  it,  and  Is 
erroneous,  notwithstanding  the  statute  provides 
that  the  credit  to  be  given  the  testimony  of  the 
accused  is  to  be  left  to  the  Jury,  under  the  in- 
struction of  the  court." 

In  our  state  the  law  contemplates  that  the 
credit  to  be  given  to  the  testimony  of  any 


witness  in  a  case  on  trial,  civil  or  criminal,  is 
to  be  left  to  the  jury,  and  the  qualification, 
"under  the  instructions  of  the  court,"  is  omit- 
ted. The  case  thus  cited  is  ably  annotated, 
and  we  quote  as  follows  from  the  passage 
with  which  the  Introductory  note  begins,  to 
wit: 

"The  right  to  determine  the  credibility  of 
witnesses  testifying  fn  an  action  has  been  im- 
memorial! y  within  the  province  of  the  jury. 
This  right  includes  the  parties  to  the  cause,  as 
well  as  the  witnesses  generally,  and  exists  in 
both  civil  and  criminal  cases.  A  charge  to  the 
jury  is  perfectly  unexceptionable  only  when 
the  Judge  confines  himself  to  the  duty  of  setting 
forth  the  law  applicable  to  the  case,  without  ei- 
ther expressing  or  intimating  any  opinion  as 
to  the  credibility  of  statements  made  by  the  par- 
ty accused  or  by  the  witnesses." 

It  will  be  seen  that  the  language  thus  used 
Is  much  to  the  same  effect  as  that  contained 
in  our  constitutional  and  statutory  law.  It 
appears,  however,  from  the  cases  cited  by  the 
author  of  the  note,  that  although,  in  juris- 
dictions where,  as  here,  the  common  law  has 
been  modified  by  statute,  the  view  thus  ex- 
pressed finds  support,  those  courts  which  are 
still  governed  by  the  rules  of  the  common 
law  allow  themselves  much  greater  latitude 
in  commenting  on  the  weight  of  the  testimo- 
ny; but,  as  they  interpret  rules  which  dif- 
fer from  those  with  which  we  are  dealing, 
their  decisions  have  no  application  here. 

It  is  therefore  ordered  that  the  verdict  and 
judgment  as  appealed  from  be  set  aside,  and 
that  this  case  be  remanded  to  be  further  pro- 
ceeded with  according  to  law. 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part. 

On  Rehearing. 

MONROE,  J.  The  court  finds  no  sufficient 
reason  for  making  any  change  in  the  opinion 
or  decree  as  heretofore  handed  down,  and  the 
same  are  therefore  reinstated,  and  the  Judg- 
ment made  the  final  judgment  in  the  case. 

PROVOSTY,  J.,  concurs  in  the  decree  for 
reasons  assigned  in  case  of  State  v.  Theo. 
King  (No.  20,422)  04  South.  1007,  this  day 
handed  down.  LAND,  J.,  dissents. 

(184  La.) 

No.  10,750. 

In  re  RECEIVERSHIP  OF  AUGUSTA  SUG- 
AR CO.,  Limited  (PAYNE  &  JOUHERT 
MACHINE  &  FOUNDRY  CO.,  Intervener). 

(Supreme  Court  of  Louisiana.    Dec  15,  1913. 
On  Rehearing,  March  80,  1014.) 

(Syllabut  by  Editorial  Staff.) 

1.  Fixtubes  (|  22*)— Vendor's  Privilege— 
Loss. 

A  vendor's  privilege  upon  movables  as  ma- 
chinery is  not  lost  by  their  becoming  immov- 
ables by  destination,  and  it  may  be  asserted  so 
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long  as  the  machinery  if  complete  in  itself  and 

can  be  removed  without  destruction. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  D«.  |  57;  Dec  Dig.  f  22.*] 

2.  Fixtures  (f  22*)— Vendor's  Privilege— 

Right  to  Assert. 

The  right  to  assert  a  vendor's  privilege  up- 
on personalty  is  lost  when  the  property  becomes 
part  and  parcel  of  an  immovable. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  f  57;  Dec  Dig.  5  22.*] 

8.  Mechanics'  Liens  (j  30*)— Furnisher  or 

Material-— Privilege. 

Where  machinery  or  materials  used  In  a 
building  lose  their  identity  and  become  incorpo- 
rated therein,  the  seller,  while  not  entitled  to 
a  vendor's  privilege,  is  entitled  to  a  privilege 
as  a  furnisher  of  materials  which  applies  to  the 
building  and  one  acre  of  ground  surrounding  it 

[Ed.  Note— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  85;  Dec  Dig.  §  80.*] 

4.  Fixtures  (|  22*)— What  Constitute. 

A  vacuum  pan  worth  many  thousands  of 
dollars,  around  which  was  built  a  corrugated 
iron  structure,  does  not  lose  its  identity  as  a 
complete  niece  of  machinery  and  become  part 
of  the  building  because  it  is  necessary  to  open 
one  of  the  -walls  to  remove  it  and  hence  the 
seller  of  the  pan  may  assert  his  vendor's  priv- 
ilege thereon  as  in  the  case  of  other  complete 
articles  of  machinery. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  |  57;  Dec  Dig.  |  22.*] 
6.  Fixtures  (|  22*)— Vendor's  Privilege— 

Right  to  Assert. 

That  the  removal  of  machinery  for  sugar 
refining  will  disable  a  sugarhouse  and  prevent 
operation  is  no  ground  for  the  refusal  of  the 
right  of  the  unpaid  vendor  to  assert  bis  priv- 
ilege. 

[Ed.  Note— For  other  cases,  see  Fixtures, 
Cent  Dig.  |  57;  Dec.  Dig.  |  22  *] 

6.  Receivers  ({  77*)— Effect  of  Receiver- 
ship. 

A  receiver  of  a  corporation  who  takes  pos- 
session of  property  purchased,  but  not  paid  for, 
by  the  corporation,  takes  it  subject  to  the  right 
of  the  sellers  to  assert  their  vendor's  privilege 
to  have  the  property  sold  for  their  payment 
and  so  a  proceeding  by  the  sellers  to  assert 
their  privilege  cannot  be  stayed  until  liquida- 
tion oi  the  receivership. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  §§  91,  138-144;  Dec  Dig.  8  77.*] 

On  Rehearing. 

7.  Fixtures  (|  22*)— What  Constitute. 

Tanks  used  in  connection  with  a  sugar  re- 
finery and  to  store  oil  which  were  not  in  the 
sugarhouse,  but  were  only  connected  therewith 
by  pipes  and  can  be  removed  without  injury  to 
the  refinery  as  a  whole,  are  not  immovables, 
and  the  unpaid  seller  of  the  tanks  may  assert 
his  vendor's  privilege  thereon. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  |  57;  Dec  Dig.  |  22.*] 

&  Fixtures  (§  22*)— Vendor's  Privilege— 

Right  to  Assert. 

That  it  is  necessary  to  cut  the  rivets  and 
take  apart  iron  tanks  in  order  to  facilitate  re- 
moval will  not  prevent  the  unpaid  seller  from 
asserting  his  vendor's  privilege  thereon. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  |  57;  Dec  Dig.  |  22.*] 

Breaux,  C.  J.,  dissenting,  and  Monroe,  J.,  dis- 
senting in  part 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary;  Charles  A. 
O'Neill,  Judge. 


In  the  matter  of  the  receivership  of  the 
Augusta  Sugar  Company,  Limited,  upon  in- 
tervention and  third  opposition  of  Payne  & 
Joubert  Machine  &  Foundry  Company. 
From  a  judgment  for  the  third  opponent, 
the  receiver  appeals.  Affirmed. 

Coco  &  Couvillon,  of  Marksville,  and  Fos- 
ter, Milling,  Brian  &  Saal,  of  New  Orleans, 
for  appellant  Borah  &  Himel,  of  Franklin, 
and  H.  G.  Bloch,  of  New  Orleans,  for  ap- 
pellee. 

PROVOSTT,  J.  The  Augusta  Sugar  Com- 
pany, being  Insolvent  and  in.  the  hands  of  a 
receiver,  Payne  &  Joubert  intervened  in  the 
receivership  proceedings,  asking  that  their 
vendor's  privilege  upon  a  vacuum  pan,  a 
vacuum  pump,  a  water  pump,  a  tower  tank, 
an  oil  storing  tank,  and  three  Magma  tanks, 
sold  by  them  to  the  now  insolvent  company, 
and  erected  by  them  on  its  plantation,  and 
never  paid  for,  be  recognized,  and  that  the 
receiver  be  ordered  to  sell  said  machinery 
at  once  to  satisfy  their  said  claim. 

[1,2]  The  learned  counsel  for  the  receiver 
have  argued  this  case  as  if  the  question  pre- 
sented were  as  to  whether  these  objects  had 
become  immovables  by  destination  by  having 
been  permanently  attached  to  the  plantation 
of  the  company  for  its  exploitation ;  but  that 
is  not  the  question  at  alL  No  one  can  con- 
tend for  a  single  moment  that  these  objects 
were  not  attached  permanently,  and  did  not 
become  Immovables  by  destination.  But 
hardly  anything  is  better  settled  in  our  ju- 
risprudence than  that  the  vendor's  privilege 
upon  movables  Is  not  lost  by  their  becoming 
Immovables  by  destination.  See,  among 
other  cases,  to  that  effect,  Carlln  v.  Gordy, 
82  La.  Ann.  1285;  Bergeron  v.  Patin,  84  La. 
Ann.  534;  Hall  v.  Hawley,  40  La.  Ann.  1046, 
22  South.  205;  Payne  &  Joubert  v.  Buford, 
106  La.  88,  80  South.  268;  Scannell  &  La- 
f aye  v.  Beauvais,  88  La.  Ann.  217 ;  Shakes- 
peare v.  Ware,  88  La.  Ann.  570;  Mcllvaine 
v.  Legare,  86  La.  Ann.  859 ;  Walburn  v.  Dar- 
rell,  49  La.  Ann.  1044,  22  South.  310. 

In  all  cases  like  the  present  the  question 
is,  not  as  to  whether  or  not  the  movables 
have  become  immobilized  by  destination,  un- 
der articles  468  and  469,  O.  0.,  for  they  un- 
questionably have,  but  it  is  whether  they 
have  become  so  incorporated  into,  or  merged 
in,  the  immovable  property,  as  to  have  be- 
come part  and  parcel  of  it,  and  thereby  ceas- 
ed to  be  movables;  with  the  consequence 
that  the  vendor's  privilege  upon  them,  qua 
movables,  has  ceased  to  exist  Swoop  v.  St 
Martin,  110  La.  287,  84  South.  426. 

The  question  of  when  or  under  what  cir- 
cumstances this  merger  will  be  held  to  have 
taken  place  is  one  to  be  determined  from  the 
particular  facts  of  each  case.  In  the  case 
of  Hibernla  Bank  v.  Knoll,  63  South.  288,  for 
instance,  the  jacket  of  a  sugarhouse  roller, 
which  could  not  have  been  removed  without 
danger  of  breaking  it  and  thereby  converting 
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it  Into  scrap  iron,  was  held  to  have  become 
merged  in  tne  roller.  And  so,  in  Swoop  v. 
St  Martin,  110  La.  237,  84  South.  426,  where 
old  pieces  of  machinery  had  been  taken  out 
and  new  pieces,  made  specially,  put  in.  On 
the  other  hand,  in  Carlin  v.  Gordy,  82  La. 
Ann.  1285,  a  sugar  mill  and  machinery,  and 
in  Bergeron  v.  Pa  tin,  34  La.  Ann.  534,  boil- 
ers were  allowed  to  be  removed. 

[S,  4]  Where  the  things  sold  are  mere  ma- 
terials for  the  construction  or  repair  of  a 
building,  or  of  machinery,  these  materials 
when  put  into  the  building  constructed  or 
repaired  or  into  the  repaired  machinery  lose 
their  identity  and  become  merely  a  part  of 
the  building  or  repaired  machinery.  In  such 
case  the  vendor's  privilege  Is  lost;  but  out 
of  its  ashes  springs  another  privilege,  that 
of  the  furnisher  of  materials,  which  rests 
upon  the  structure  as  a  whole,  and  upon  one 
acre  of  the  ground  upon  which  the  structure 
stands.  Swoop  v.  St  Martin,  110  La.  287, 
34  South.  426. 

The  Interveners  in  this  case  were  not  mere 
furnishers  of  materials.  Had  they  claimed 
the  latter  privilege  and  sought  to  enforce  it, 
they  would  have  found  themselves  in  the 
same  predicament  as  the  plaintiffs  in  Scan- 
nell  A  Lafaye  v.  Beauvais,  38  La.  Ann.  217, 
who,  having  sold  "two  clariflers  and  fittings, 
one  copper  evaporator  and  fittings,  one  skim- 
ming tank,  two  boilers,  one  steam  mud  drum, 
and  one  No.  3  Knowles  plunger  pump  and 
steam  pipe  for  same,"  sought  to  claim  a  fur- 
nisher of  material's  privilege,  and  were  told 
by  the  court  that  they  had  claimed  the  wrong 
privilege,  that  they  should  have  claimed  that 
of  the  vendor.  See,  also,  Shakespeare  v. 
Ware,  38  La.  Ann.  670,  where  the  vendor  of  a 
vacuum  pan  made  the  same  mistake,  and 
lost  his  claim  In  the  same  way.  The  pieces 
of  machinery  sold  by  the  interveners  cannot 
be  classed  as  materials;  each  is  In  itself  a 
complete  piece  of  machinery. 

Much  testimony  was  taken  on  the  point 
of  what  damage  would  have  to  be  done  to 
the  company's  sugarhouse  for  removing  this 
machinery.  This  evidence  showed  no  dam- 
age at  all  would  have  to  be  done  except  for 
the  vacuum  pan.  For  removing  It  an  open- 
ing would  have  to  be  made  in  the  corrugated 
Iron  wall  of  the  structure  inclosing  it  and 
a  wooden  platform  built  around  it  for  the 
sugar  maker  to  stand  on  would  have  to  be 
removed  in  part.  But  the  evidence  shows 
that  this  could  be  done  and  the  premises  re- 
stored to  their  present  condition  at  a  com- 
paratively trifling  expense.  We  do  not  think 
that  machinery  like  this  vacuum  pan,  cost- 
ing thousands  of  dollars,  loses  Its  identity 
and  becomes  merged  In  the  building  within 
which  it  is  placed  (becomes  mere  building  ma- 
terial, as  it  were)  simply  because  for  remov- 
ing it  an  opening  easily  repaired  would  have 
to  be  made  in  the  side  of  the  building,  or  a 
wooden  platform  built  around  it  would  have 
to  be  taken  down  in  part  or  in  whole — all 
at  small  expense. 


The  vacuum  pan  does  not  lose  its  Identity 
as  a  piece  of  machinery  complete  In  itself 
and  retaining  Its  individuality  after  removal, 
simply  because  this  corrugated  iron  building 
is  constructed  around  and  above  it  to  pro- 
tect It  from  the  weather,  or  because  this  in- 
expensive wooden  platform  is  constructed 
around  it 

[S]  The  learned  counsel  for  the  receiver 
argue  also  that  the  sugarhouse  will  be  dis- 
abled by  the  removal  of  this  machinery.  No 
doubt  of  that;  but  that  result  is  merely  the 
legal  consequence  of  the  machinery  not  hav- 
ing been  paid  for.  In  all  the  cases  cited  above 
and  In  all  others  where  the  vendor  was  al- 
lowed to  assert  his  privilege  or  other  rights 
upon  machinery  forming  part  of  an  operat- 
ing plant,  the  effect  was  to  disable  the  plant ; 
but  it  never  occurred  to  any  one  that  this 
result  was  an  obstacle  to  the  enforcement  of 
the  vendor's  legal  rights. 

[I]  Learned  counsel  argue,  also,  that  by 
the  order  appointing  the  receiver  all  legal 
proceedings  against  the  company  were  stay- 
ed; and  that  therefore  the  interveners  can- 
not be  allowed  to  prosecute  their  present 
suit  but  must  await  the  liquidation  of  the 
receivership  In  due  course. 

The  answer  to  that  contention  Is  that  the 
interveners  are  not  now  proceeding  against 
the  company,  but  against  the  receiver;  that 
the  receiver  took  possession  of  this  ma- 
chinery subject  to  the  right  of  the  interven- 
ers to  have  it  sold  whenever  their  debt 
should  become  payable  (Thompson  t. 
Southern  Mill,  123  La.  127,  48  South.  769); 
and  that  that  time  has  arrived. 

Judgment  affirmed. 

MONROE,  J.  I  dissent  In  so  far  as  the 
Judgment  recognizes  a  vendor's  privilege  on 
the  machinery  which  can  be  removed  only 
by  taking  down  the  side  of  the  factory  in 
which  it  is  contained. 

On  Rehearing. 

LAND,  J.  After  a  second  hearing  of  this 
cause,  we  are  satisfied  with  the  correctness 
of  our  former  opinion  and  decree  herein. 

[7,1]  As  to  the  tanks  covered  by  the  con- 
tract counsel  for  the  receiver  argue  that 
they  are  constructions  on  the  soil,  and  as 
such  are  Immovable  by  their  nature.  Civil 
Code,  art  464.  But  that,  If  such  tanks  are 
simply  immovable  by  destination  and  consti- 
tute a  part  of  the  sugarhouse,  they  cannot 
be  removed  without  being  taken  apart  by 
cutting  the  rivets  which  hold  them  together, 
and  reducing  them  to  sheet  Iron. 

No  such  defense  was  urged  in  the  answer 
below,  which  treated  all  the  tanks  as  parts 
of  the  machinery  of  the  sugarhouse. 

In  their  original  brief  counsel  for  the  re- 
ceiver said: 

"The  oil  storage  tank  is  some  distance  from 
the  refinery,  but  is  attached  to  the  main  bond- 
ing by  pipes,  and  in  it  are  stored  the  oils  which 
are  used  for  the  purpose  of  generating  the  pow- 
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er  by  which  the  refinery  is  operated.  The 
Magma  tanks  are  not  in  the  refinery  proper, 
but  are  in  a  shed  attached  adjacent  to  the  re- 
finery." 

In  the  same  brief  it. Is  further  said: 

"That  these  various  pieces  of  machinery 
•  *  *  have  become  a  part  of  a  co-ordinate 
whole  which  is  the  refinery  itself,  *  *  •  and 
they  cannot  be  removed  without  destroying  or 
damaging  the  refinery  as  a  whole,  or  without 
destroying  its  usefulness,  that  they  there- 
fore become  immobilized  and  are  immovables  by 
destination." 

We  agree  with  counsel  that  the  tanks 
are  parts  of  the  machinery.  Considered  as 
such,  the  views  set  forth  in  oar  former 
opinion  are  applicable  to  them.  That  the 
tanks  can  be  removed  without  any  injury  to 
the  sugarhouse  cannot  be  disputed.  That  in 
case  of  a  sale  they  may  have  to  be  taken 
apart  to  remove  them  from  the  premises 
does  not  make  them  immovables. 

The  judge  below  decided  all  the  issues  of 
fact  in  favor  of  the  intervener,  and  the 
record  does  not  disclose  that  his  findings 
are  against  the  preponderance  of  the  evi- 
dence. 

It  is  therefore  ordered  that  our  former  de- 
cree herein  be  reinstated  and  made  the  final 
Judgment  of  the  court 

BREAUX,  a  J.,  and  MONROE,  J.,  dis- 
sent 
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No.  20,496. 
BLACHE  v.  GRECO  et  al. 
(Supreme  Court  of  Louisiana.  March  80, 1914.) 

(ByUabu&  ly  Editorial  Staff.) 

Courts  (f  224*)— Louisiana— Jurisdiction  of 

Supreme  Court. 

An  appeal,  from  an  order  dissolving  an  in- 
junction to  restrain  defendants  from  interfering 
with  plaintiffs  rights  as  secretary  and  treasurer 
of  a  corporation  will,  under  the  direct  provi- 
sions of  Act  No.  19  of  1912,  be  transferred  from 
the  Supreme  Court  to  the  Court  of  Appeal, 
where  the  petition  did  not  ask  for  a  money 
judgment  and  the  record  nowhere  showed  that 
the  amount  in  dispute  exceeded  the  sum  of 
$2,000,  below  which  the  Supreme  Court's  juris- 
diction does  not  extend. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  81  487,  608,  609,  614,  616,  617;  Dec  Dig. 
|  224.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred  T.  King,  Judge. 

Suit  by  Joseph  Henry  Blache  against  Gas- 
par  Greco  and  another.  From  an  order  dis- 
solving an  injunction,  plaintiff  appeals.  Case 
transferred  to  Court  of  Appeal. 

Henriques  &  Duchamp,  of  New  Orleans,  for 
appellant  Edgar  M.  Cahn  and  Raymond 
Gauche,  both  of  New  Orleans,  for  appellees. 

LAND,  J.  Plaintiff  enjoined  the  defend- 
ants from  in  any  manner  interfering  in  his 
rights,  powers,  and  duties  as  secretary-treas- 
urer of  the  Royal  Distributing  Company,  and 


particularly  the  collection  of  the  daily  cash 
and  the  keeping  of  the  books  and  records  of 
said  company.  There  is  no  money  demanded 
in  the  petition,  and  no  prayer,  except  for  an 
injunction  and  judgment  perpetuating  the 
same.  The  petition  alleged  that  the  defend- 
ant Greco  is  the  president  and  the  defendant 
Wltte  is  the  third  member  of  the  board  of 
directors,  of  said  company,  which  is  engaged 
in  operating  a  retail  cigar  store  in  the  city 
of  New  Orleans. 

On  motion  of  the  defendants,  the  Injunction 
was  dissolved  on  bond  in  the  sum  of  $500. 
Plaintiff  appealed  suspensively  on  a  bond 
for  $100.  Appellees  have  moved  to  dismiss 
the  appeal  for  want  of  jurisdiction  in  this 
court.  There  is  nothing  In  the  record  to  sug- 
gest that  the  amount  in  dispute  exceeds  the 
sum  of  $2,000,  exclusive  of  Interest,  the  lower 
limit  of  the  Jurisdiction  of  the  Supreme 
Court. 

Pursuant  to  Act  No.  19  of  1912,  it  is  or- 
dered that  this  case  be  transferred  to  the 
Court  of  Appeal  for  the  Parish  of  Orleans, 
and  that  the  plaintiff  and  appellant  pay  costs 
of  appeal  up  to  this  date. 
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No.  20,387. 


STATE  v.  HAWTHORN. 
(Supreme  Court  of  Louisiana.  March  30, 1914.) 

(Syllabus  ly  Land,  J.) 

L  Criminal  Law  (§  1151*)  —  Appeal —Dis- 
cretionary Rulings. 

Motions  for  a  continuance  or  delay  and 
motions  for  a  new  trial  are  addressed  to  the 
sound  discretion  of  the  trial  judge,  and  the  ex- 
ercise of  such  discretion  will  not  be  interfered 
with  by  the  Supreme  Court  except  in  clear 
cases  of  abuse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3045-3049;  Dec  Dig.  | 
1151.*] 

2.  Criminal  Law  (|  651*)— Trial— View  by 
Jury. 

The  judge  properly  refused  to  permit  the 
jury  to  go  into  the  state  of  Mississippi  to  view 
a  bull  alleged  to  have  been  stolen  by  the  de- 
fendant in  the  state  of  Louisiana. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  1516-1519;  Dec  Dig.  $ 
661.*] 

3.  Criminal  Law  (f  593*) —Continuance — 
Grounds. 

The  absence  of  leading  counsel,  occasioned 
by  bis  duties  as  a  member  of  a  state  constitu- 
tional convention,  has  not  as  yet  been  made  a 
statutory  ground  for  the  continuance  of  cases 
in  wMch  he  may  be  retained. 

TEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1820;  Dec  Dig.  §  593.*] 

4.  Criminal  Law  (f  594*)  —  Continuance  — 
Absence  or  Witnesses. 

Where  absent  witnesses  reside  in  another 
state,  the  granting  or  refusing  of  a  continuance 
is  within  the  sound  discretion  of  the  trial  judge. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Cent  Dig.  S§  1321,  1322,  1332;  Dec  Dig. 

Monroe,  J.,  dissenting. 
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(ByUalm  by  Brewtm,  0.  J.) 

5.  CnmriL  Law  (Jl  688,  1151*)  —  Oontih- 

UANCR— GROUNDS— ABSXNCC    OF  COUNSRL— 

Appeal. 

While  it  is  provided  that  an  accused  is 
entitled  to  a  postponement  of  his  case  because 
his  counsel  is  in  attendance  upon  a  session  of 
the  Legislature,  there  is  no  right  given  for  a 
postponement  because  counsel  is  attending  a 
session  of  a  constitutional  convention,  and 
therefore  the  question  of  a  postponement  on 
that  ground  is  a  matter  largely  within  the  dis- 
cretion of  the  trial  court,  and  the  exercise  of 
this  discretion  will  not  be  interfered  with,  un- 
less there  has  been  an  abuse  of  it 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law.  Cent.  Dig.  if  1820,  8045-8049;  Dec  Dig. 
f§  693,  1151.*J 

6.  Criminal  Law  (H  694,  598»)-43onti  nu- 
ance—Grounds— Absence  of  Witnesses. 

An  accused  is  not  entitled  to  a  continu- 
ance because  of  the  absence  of  witnesses  who 
reside  outside  of  the  state,  and  when  there  is 
no  assurance  that  they  will  be  present  when 
the  case  is  again  called  for  trial.  A  trial  judge 
is  vested  with  some  discretion  in  passing  upon 
a  motion  for  a  continuance,  on  the  ground  that 
necessary  witnesses  are  absent,  and.  where  be 
has  refused  one,  without  abusing  his  discre- 
tion, the  accused,  who  has  not  shown  due  dili- 
gence in  procuring  the  witnesses,  is  not  entitled 
to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  gf  1321,  1322, 1832,  1335-1341; 
Dec  Dig.  H  694,  598.*] 

7.  Criminal  Law  (f  1169*)— Appeal— Ques- 
tion of  Fact. 

The  question  of  whether  the  evidence  con- 
formed to  the  description  of  the  stolen  bull, 
given  in  the  indictment,  is  a  matter  for  the 
jury  to  decide,  being  purely  a  matter  of  fact, 
and  the  court,  on  appeal,  is  absolutely  without' 
authority,  under  the  circumstances,  to  review 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  8074-8088;  Dec  Dig.  f 
1169.  •] 

8.  Criminal  Law  (|  651*H Trial— View  by 
Jubt. 

The  accused  had  no  right  to  demand  that 
the  jury  be  taken  into  an  adjoining  state  to 
view  the  bull  that  was  alleged  to  have  been 
stolen,  and  the  refusal  of  the  trial  judge  to  al- 
low the  jury  to  do  so,  even  though  counsel  for 
the  state  was  willing  that  this  should  be  done, 
furnishes  no  ground  for  a  reversal  of  the  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  «•  1616-1519;  Dec  Dig.  § 
661.*] 

9.  Criminal  Law  (§  1168%*)— Harmless  Er- 
ror—Conduct of  Court. 

While  a  trial  judge  should  not  call  counsel 
for  the  state  to  the  bench  and  suggest  the  in- 
troduction of  what  he  deems  necessary  proof, 
still  in  this  case  the  accused  has  not  been  prej- 
udiced by  the  action  of  the  court  in  suggesting 
that  the  district  attorney  should  prove  the  value 
of  the  bull  that  was  stolen,  as  it  was  not  neces- 
sary to  prove  its  value  in  order  to  convict  the 
accused  of  the  crime  charged. 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  8114-8128;  Dec  Dig.  f 
1166%.*] 

10.  Criminal  Law  (§§  898,  448*)— Evidence- 
Expert  Testimony— Best  and  Secondary 
Evidence. 

The  statement  of  a  witness  who  has  shown 
a  knowledge  of  bulls  that  the  bull  that  was 
stolen  was  a  natural  muley,  and  not  a  dehorned 
bull,  is  competent  evidence,  and  not  mere  opin- 
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ion  evidence,  and  the  refusal  of  the  judge  to 
postpone  the  trial  of  the  case  so  that  the  jury 
might  see  the  bull  is  not  error,  as  the  bull  could 
be  readily  described  by  witnesses  so  as  to  put 
the  jury  in  position  to  decide  whether  the  ball 
described  in  the  evidence  was  the  one  describ- 
ed in  the  indictment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  879-886,  1036-1039,  1041- 
1043,  1046,  1048-1061;  Dec  Dig.  ff  398,  448.*] 
LL  Criminal  Law  (f  1141*)— Appeal— Pre- 
sumption of  Regularity. 

There  is  a  presumption  that  a  trial  judge 
has  acted  properly  in  the  conduct  of  a  case, 
and,  unless  manifestly  made  to  appear  that  he 
did  not  so  act,  thia  court  will  not  interfere 
with  a  verdict  on  the  allegation  that  the  ac- 
cused was  prejudiced  by  the  conduct  of  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8014,  8015,  8020,  3022,  3023 ; 
Dec  Dig.  f  114L*] 

Appeal  from  Tenth  Judicial  District  Court, 
Parish  of  Concordia ;  John  Dale,  Judge. 

V.  B.  Hawthorn  was  convicted  of  stealing 
a  bull  of  the  cow  kind,  and  appeals.  Af- 
firmed. 

John  E.  Clayton,  of  Vidalla  (Hugh  Tullis, 
of  Baton  Rouge,  of  counsel),  for  appellant 
R.  O.  Pleasant,  Atty.  Gen.,  and  A.  E.  Green, 
Dist  Atty.,  of  St  Joseph  (G.  A.  Gondran,  of 
New  Orleans,  of  counsel),  for  the  State. 

LAND,  J.  Defendant  was  indicted  for 
stealing  a  bull  of  the  cow  kind  in  violation  of 
Act  64  of  1910.  He  was  tried,  convicted,  and 
sentenced  to  five  years  at  hard  labor  In  the 
state  penitentiary.  He  has  appealed,  and 
relies  for  reversal  on  18  bills  of  exception  as 
shown  by  the  record. 

In  a  bill  of  particulars  filed  by  the  district 
attorney  the  animal  alleged  to  have  been 
stolen  is  described  as— 

"a  bull  of  the  cow  kind,  about  3%  yean  old, 
dark  red  in  color,  muley,  about  850  pounds  in 
weight" 

On  the  trial  the  prosecution  adduced  evi- 
dence tending  to  prove  that  the  animal  so 
described  belonged  to  W.  T.  Smith  of  Con- 
cordia parish,  and  was  sold  by  defendant  to 
one  Borsey  Stewart  The  defense  was  two- 
fold: First,  that  the  bull  so  sold  was  not  the 
Smith  bull;  and,  second,  that  the  animal  was 
purchased  by  defendant  from  T.  S.  Stiles  in 
the  state  of  Mississippi,  and  brought  by  him 
to  his  home  in  Concordia  parish  several 
months  before  the  disappearance  of  the 
Smith  bull. 

Defendant  was  indicted  on  November  4, 
1913,  was  arraigned  the  next  day,  and,  over 
his  objection,  the  case  was  set  for  trial  on 
the  10th  of  the  same  month. 

Defendant  filed  a  motion  for  a  continuance 
on  the  ground  of  the  absence  of  material 
witnesses  in  his  behalf,  among  them  the  said 
Stiles,  to  whom  he  had  written,  but  had  re- 
ceived no  answer  to  his  letters;  bat  defend- 
ant believed  that  with  further  time  and 
opportunity  he  could  locate  the  said  Stiles 
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and  have  him  present  at  the  next  term  of 
the  court  The  motion,  further  set  forth  that 
the  defendant  expected  to  prove  by  W.  R. 
Holford  that  he  purchased  a  red  bull  from 
said  Stiles  in  the  state  of  Mississippi  in  the 
month  of  September,  1912,  and  brought  said 
animal,  with  24  other  head  of  cattle,  into 
Concordia  parish,  and  that  said  bull  is  not 
the  bull  of  W.  T.  Smith.  The' motion  further 
set  forth  that  said  Holford  visited  in  said 
parish  as  late  as  August,  1918,  and  that  the 
defendant,  for  lack  of  time,  had  not  been 
able  to  locate  the  said  Holford,  but  could 
readily  locate  him  and  have  him  present  at 
the  next  term  of  the  court.  The  motion  for 
a  continuance  was  overruled,  the  trial  pro- 
ceeded, and  the  defendant  was  found  guilty 
by  the  Jury  by  a  vote  of  nine  to  three. 

•Defendant  then  filed  a  motion  for  a  new 
trial,  to  which,  among  others,  was  attached 
the  affidavit  of  W.  R,  Holford,  which  reads 
In  part  as  follows : 

"I  am  well  and  personally  acquainted  with 
V.  B.  Hawthorn,  the  defendant  in  this  case. 
I  first  met  the  said  Hawthorn  the  latter  part 
of  September,  1912,  near  Hoxie,  Miss.  He  was 
riding  a  horse.  On  the  next  day  or  the  day  after 
I  again  saw  the  said  Hawthorn.  He  was  com- 
ing towards  Natchez  with  some  ox  teams  and  log 
wagons.  He  had  a  negro  with  him.  I  think 
he  had  three  four-yoke  teams.  On  this  day 
Hawthorn  bought  a  young  red  bull  from  a  man 
lamed  T.  S.  Stiles.  This  was  a  young  bull  about 
2%  or  8  years  old,  and  about  400  or  500  pounds 
iu  weight.  The  bull  had  two  short  or  nub 
horns.  The  bull  was  branded  T  S  on  the  right 
tiip,  and  was  marked  in  his  ears.  The  bull  was 
tied  with  a  rope  around  his  neck,  and  at  the 
request  of  Hawthorn  I  took  the  rope  off  and 
sut  a  halter  on  the  bull.  I  saw  Hawthorn  pay 
Stiles  some  money.  They  said  the  price  of  the 
>ull  was  $10." 

"I  went  to-day  to  the  farm  of  a  man  whose 
lame  I  was  told  was  Borsey  Stewart.  I  identi- 
fied the  bull  in  question  before  any  one  had 
minted  him  out  to  me.  Mr.  Borsey  Stewart 
vaa  present  at  the  time.  I  am  informed  that 
his  ib  the  same  bull  which  Hawthorn  is  ac- 
rused  of  stealing  from  W.  T.  Smith  in  Con- 
cordia parish  in  the  year  1918.  I  know  it  is  the 
iame  bull  which  Hawthorn  bought  from  T.  S. 
Stiles  in  Mississippi  in  September,  1912." 

The  affiant  further  deposed  that  on  the 
lorning  of  that  day  he  had  heard  for  the 
irst  time  that  the  defendant  had  been  look- 
og  for  him  as  a  witness  and  wanted  him  to 
ome  over  immediately  to  Vidalla  and  give 
is  evidence  on  a  motion  for  a  new  trial, 
rhlch  he  did ;  that  affiant  had  just  got  back 
rom  Amite  county,  Miss.,  where  he  went 
bout  the  last  of  August,  1918;  that  affiant 
•as  not  related  by  blood  or  marriage  to  the 
efendant,  and  had  no  interest  in  the  case 
icept  to  see  Justice  done. 

Other  affidavits  were  annexed  to  the  mo- 
ion,  but  these  were  by  witnesses  whose  at- 
mdance  could  have  been  procured. 

[4]  It  has  been  held  that  when  the  absent 
I  tn esses  are  nonresidents,  not  within  the 
liisdlction  of  the  court,  and  could  not  be 
j reed  to  appear  by  any  process  of  the  court, 
te  granting  or  withholding  of  a  continuance 


Is  within  the  discretion  of  the  trial  judge. 
State  v.  Nash,  45  La.  Ann.  1139,  13  South. 
782,  784 ;  State  v.  Nicholson,  14  La.  Ann.  785. 
The  granting  vel  non  of  a  new  trial  on  the 
affidavit  of  a  nonresident  witness,  who  may 
or  may  not  appear  at  the  next  term  of  the 
court,  seems  to  fall  under  the  same  rule. 
The  judge  held  that  the  defendant  had  not 
used  proper  efforts  to  secure  the  presence  at 
the  trial  of  the  witnesses  who  resided  out  of 
the  state. 

[3]  Another  application  for  a  continuance 
was  made  on  the  ground  of  the  absence  of 
defendant's  alleged  leading  counsel,  while  in 
attendance  on  the  Constitutional  Convention 
of  1918.  It  appears  that  the  defendant  had 
employed  two  able  members  of  the  bar  to 
conduct  his  case,  one  of  whom  had  acted  as 
counsel  from  the  beginning,  and  the  other 
had  appeared  during  the  trial.  The  judge 
ruled  that  the  former  was  leading  counsel. 
The  judge  below  was  In  a  better  position 
than  we  are  to  decide  this  delicate  question 
of  precedence.  But  we  know  of  no  statute 
that  makes  attendance  on  a  constitutional 
convention  a  ground  for  continuing  a  case. 
Existing  statutes  apply  only  to  members  of 
the  Legislature.  Revised  Statutes,  |  126; 
Act  No.  196  of  1912.  An  objection  to  the 
judge's  testifying  on  the  same  matter,  at  the 
instance  of  the  district  attorney,  is  without 
merit. 

The  bill  of  particulars  describes  the  animal 
as  a  "muley."  Defendant  objected  to  the 
prosecuting  witness  Smith  testifying  that  the 
bull  had  a  small  "nub"  on  one  side  of  his 
head,  on  the  ground  that  the  bill  of  particu- 
lars had  described  the  animal  as  a  natural 
"muley."  What  Is  a  "muley"  was  a  question 
of  fact  for  the  Jury. 

It  appears  from  another  bill  of  exception 
that,  after  speaking  to  the  district  attorney, 
the  judge  made  the  following  statement: 

"The  court  called  counsel  for  the  prosecution, 
as  the  prosecuting  witness  was  leaving  the 
stand,  and  asked  him  whether  or  not  he  had 
proved  the  value,  by  the  witness,  of  the  bull 
charged  to  have  been  stolen.  He  then  informed 
counsel  for  defendant,  in  the  presence  of  the 
jury  and  everybody  else  in  the  court,  what  he 
had  whispered  to  the  counsel  for  the  prosecu- 
tion." 

In  his  per  curiam  the  judge  says  in  ex- 
planation that  he  made  the  statement  be- 
cause he  wanted  counsel  for  defendant  to 
know  that  he  was  not  trying  to  speak  to  or 
advise  the  district  attorney  privately  in  re- 
gard to  the  matter,  and  that  he  had  instruct- 
ed the  jury  to  pay  no  attention  whatever  to 
anything  he  had  said  in  this  connection,  but 
to  be  governed  solely  by  the  evidence. 

The  value  of  the  animal  had  nothing  to  do 
with  the  penalty,  and  was  irrelevant  to  the 
issue. 

In  making  the  statement  the  judge  seems 
to  have  been  actuated  by  conscientious  mo- 
tives. The  statement,  with  the  explanation, 
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was  not  In  Its  nature  prejudicial  to  the  de- 
fendant 

[2]  Another  bill  was  taken  to  the  refusal 
of  the  judge  to  grant  a  request  that  the  jury 
go  across  the  river  into  the  state  of  Missis- 
sippi to  view  the  bulL  The  district  attorney 
made  and  the  defendant  joined  In  the  re- 
quest, which  was  overruled  by  the  judge  on 
the  ground  that  the  locus  of  the  animal  was 
out  of  the  jurisdiction  of  the  court  We  think 
that  there  was  no  error  in  the  ruling.  The 
jury,  as  such,  could  not  have  exercised  its 
functions  In  another  state,  where  also  it 
would  have  been  beyond  the  supervision  and 
control  of  the  court  The  bull  was  beyond 
the  jurisdiction  of  the  court,  and,  if  the  an- 
imal was  not  brought  to  the  Louisiana  side 
of  the  river,  it  was  not  the  fault  of  the  judge. 
Another  objection  was  made  that  the  bull 
was  the  best  evidence  on  the  question  wheth- 
er it  was  a  natural  muley,  or  was  a  muley  by 
reason  of  having  had  its  horns  broken  or  cut 
off. 

In  the  per  curiam  to  this  bill,  the  judge 
states: 

"Mr.  Stewart,  who  had  bought  the  ball  from 
Hawthorn,  the  defendant,  stated  that  he  would 
bring  the  bull  over  if  the  case  was  postponed 
for  a  sufficient  time.  The  district  attorney  ask- 
ed that  the  case  go  over  for  that  and  all  pur- 
poses until  to-morrow.  It  was  then  too  late  to 
get  the  bull  over  that  day,  which  was  Thursday, 
the  day  the  trial  was  completed.  The  defend- 
ant consented  that  the  case  go  over  until  to- 
morrow morning,  provided  it  was  limited  to  the 
sole  purpose  of  getting  the  bull,  but  would  not 
consent  for  it  to  go  over,  if  any  additional  evi- 
dence was  to  be  introduced.  The  counsel  for  the 
etate  and  for  the  defendant  being  unable  to 
agree,  the  court  told  them  to  go  ahead  with  the 
case,  and  it  was  completed  and  went  to  the  jury 
that  evening." 

We  see  no  error  in  this  ruling.  If  the  bull 
had  been  produced,  it  would  have  been  for 
the  court,  and  not  the  defendant,  to  decide 
whether  additional  evidence  was  admissible. 

[1]  Another  exception  was  made  to  the  re- 
fusal of  the  court  after  conviction  to  grant 
defendant  a  week's  delay  for  the  purpose  of 
filing  motions  and  pleas.  The  motion  for  de- 
lay was  made  on  the  last  day  of  the  term, 
and  if  granted  would  have  necessarily  post- 
poned sentence  until  the  next  term  of  the 
court  The  court  states  that  the  defendant 
was  convicted  on  November  13th,  and  on  the 
next  day  counsel  for  defendant  was  notified 
that  delay  for  sentence  would  not  be  granted 
beyond  the  expiration  of  the  term  on  No- 
vember 15th;  that  on  said  day  the  defend- 
ant's motions  in  arrest  and  for  a  new  trial 
were  filed,  tried,  and  overruled,  and  defend- 
ant was  sentenced  about  9  p.  m.  Defend- 
ant's motion  for  a  new  trial  covers  nine 
printed  pages  of  the  transcript  and  seven 
affidavits  are  thereto  annexed. 

As  the  actions  and  rulings  of  the  judge 
below  have  been  assailed  as  unfair  and  prej- 
udicial to  the  accused,  we  deem  it  Just  to 
place  on  record  the  following  extracts  from 
his  per  curiam  attached  to  bill  of  exception 
No.  10: 


"The  defendant  had  18  witnesses  summoned, 
12  of  whom  resided  in  ,tbe  state,  and  the  other 
6  resided  in  the  state  of  Mississippi  All  of 
the  witnesses  residing  in  the  state  were  present 
at  the  trial." 

"The  continuance  was  asked  on  the  ground 
of  the  absence  of  four  witnesses,  to  wit  T.  S. 
Stiles,  H.  R.  Holford,  and  Henry  Turner,  a 
negro,  and  Will  D.  Thomas,  a  white  man." 

The  judge  then  proceeds  to  state  that 
Thomas  was  a  brother  of  one  of  the  mem- 
bers of  the  firm,  for  which  defendant  work- 
ed ;  that  Thomas  evaded  and  eluded  service 
of  process  to  such  an  extent  as  to  convince 
the  court  that  it  was  being  trifled  with ;  and 
"that  the  defendant  was  having  his  own  wit- 
ness get  out  of  the  way  so  that  he  could 
have  ground  for  a  continuance." 

"The  court  does  not  believe  that  the  alleged 
witness,  T.  S.  Stiles,  ever  existed."  "According 
to  the  sheriff's  returns  made  from  statements 
to  him  by  the  defendant  himself,  Holford  had 
worked  for  the  defendant,  but  left  the  state  last 
August  for  the  Natches  Hospital,  and  had  not 
been  heard  of  since,  though  defendant  had  made 
every  effort  to  locate  the  witness,  and  had  even 
advertised  for  him." 

"Notwithstanding  the  above  showing,  while  he 
was  trying  to  get  a  continuance,  he  shows  in  his 
motion  for  a  new  trial  on  November  15th  that 
the  defendant  had  sent  Mr.  P.  G.  Magoun  for 
said  witness,  on  said  day,  and  that  said  Magoun 
went  to  Meadville,  Miss.,  and  got  the  witness 
and  brought  him  back  in  one  day.  •  *  • 
His  conduct  does  not  show  diligence  in  trying  to 
get  this  witness." 

"The  testimony  of  Holford  in  the  nature  of 
things  could  not  be  new  evidence,  as  defendant 
shows  that  he  was  aware  of  what  Holford  knew 
before  his  trial;  that  Holford  waa  present 
when  he  bought  the  bull  from  Stiles,  etc" 

"The  defendant  was  indicted  on  the  5th  of 
November,  the  case  fixed  for  trial  on  the  10th, 
and  actually  tried  on  the  12th  and  13th.  and. 
while  seven  days  elapsed  from  the  setting  of  the 
case  for  trial  to  the  trial,  he  does  not  inform 
the  court  that  he  even  sent  out  there  during 
such  time  to  get  Holford,  or  that  he  went  him- 
self, although  he  was  out  on  bond." 

"The  witness  is  a  nonresident  of  the  state 
of  Louisana.  and  a  resident  of  the  state  of  Mis- 
sissippi, and  there  is  no  assurance  he  could  be 
had  at  a  future  time." 

As  to  the  other  witnesses,  whose  affidavits 
were  annexed  to  the  motion  for  a  sew  trial, 
the  judge  states  that  two  of  them  were  sum- 
moned, and  that  one  appeared  during  the 
trial,  and  that  the  defendant  did  not  ask  for 
an  attachment  for  the  other;  that  he  knew 
where  both  of  the  witnesses  lived,  but  he  did 
not  try  to  get  them.  • 

The  judge  states  that  no  bill  of  exception 
was  reserved  to  the  alleged  manner  In  which 
he  read  the  requested  instructions,  or  to  his 
remarks  thereon. 

Motions  for  continuance,  delay,  and  for  a 
new  trial  are  addressed  to  the  sound  discre- 
tion of  the  trial  judge,  who  Is  presumed  to 
be  acquainted  with  all  the  facts  and  circum- 
stances of  the  case.  The  exercise  of  such 
discretion  will  not  be  interfered  with  by  the 
appellate  court  except  In  clear  cases  of  abuse. 

On  the  record  before  us,  we  are  not  pre- 
pared to  hold  that  the  judge  erred  In  refus- 
ing a  continuance,  or  a  week's  delay,  or  a 
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new  trial*  and  are  of  opinion  that  the  defend- 
ant has  had  a  fair  trial. 
Judgment  affirmed. 

MONROE,  J.,  dissents. 

BREAUX,  O.  J.  (concurring).  The  defend- 
ant was  charged  with  stealing  a  bull. 

Indicted,  he  was  tried,  and  after  trial  the 
court  condemned  him  to  serve  five  years  at 
hard  labor  in  the  state  penitentiary. 

He  appealed  from  the  verdict  and  sentence, 
and  on  appeal  he,  through  counsel,  brought 
to  the  attention  of  the  court  different  grounds 
as  contained  and  set  forth  In  18  bills  of  ex- 
ceptions. 

Motions  for  continuance:  The  refusal  of 
the  court  to  recognize  counsel  as  leading 
counsel  who  was  a  member  of  the  state  con- 
vention and  in  attendance  upon  that  conven- 
tion some  time  after  the  defendant  had  been 
placed  upon  his  trial  is  one  ground  of  ob- 
jection. 

The  defendant,  through  counsel,  charges 
that  the  district  Judge  was  not  entirely  im- 
partial and  went  further  than  he  ought  to 
have  done  in  order  to  impress  the  jury  with 
the  view  that  a  crime  had  been  committed; 
that  he  arbitrarily  refused  to  grant  a  con- 
tinuance, which  should  have  been  granted  in 
order  to  enable  the  defendant  to  obtain  the 
presence  of  absent  witnesses  -,  that  the  testi- 
mony of  these  witnesses  was  material ;  that, 
although  three  of  the  witnesses  resided  In  an 
adjacent  state,  under  the  circumstances,  as 
the  testimony  of  the  absent  witnesses  was  of 
vital  importance,  as  disclosed  by  defendant's 
affidavit,  he  was  entitled  to  a  continuance 
and  was  prejudiced  by  the  asserted  refusal. 
The  defendant  states  what  he  expected  to 
prove,  all  of  which  will  receive  further  at- 
tention in  passing  upon  the  objections  of  de- 
fendant later,  especially  in  considering  each 
point. 

The  next  point  of  defendant  is  that  there 
was  illegal  ruling  by  the  court  in  permitting 
a  witness  to  testify  regarding  the  description 
of  the  stolen  animal  different  from  the  de- 
scription contained  in  the  bill  of  particulars. 

That  the  Judge  showed  bias  and  "partisan- 
ship" by  having  a  whispered  conversation 
with  associate  counsel  for  the  prosecution 
from  the  bench  in  the  presence  of  the  Jury, 
in  which  he  inquired  of  this  counsel  if  he 
had  proven  the  value  of  the  stolen  property. 

The  gravamen  in  this  bill  is  serious  and 
will  hereafter  be  specially  considered. 

Another  ground  of  objection  is  that  the 
court  refused  to  permit  the  Jury  to  cross 
over  the  river  into  the  adjacent  state  to 
view  the  animal  in  controversy,  although  the 
state  and  the  defense  joined  in  the  request 

That  the  opinion  of  a  witness  was  permit- 
ted to  go  to  the  jury  without  indicating  it 
solely  as  an  opinion  and  without  the  least 
ground. 

In  the  next  place,  the  contention  Is  that  the 
erroneous  ruling  committed  with  other  rul- 


ings showed  an  intemperate  zeal  of  the  judge 
to  bring  about  a  conviction. 

That  the  defendant  was  sentenced  at  an 
appointed  time  without  granting  a  requested 
delay,  and  that  the  disposition  of  the  judge 
was  to  unduly  hasten  the  close  of  the  trial, 
to  "railroad  this  case,"  to  quote  literally. 

The  last  defense  is  a  reiteration  of  the 
17  grounds  urged  during  the  trial. 

There  was  a  motion  for  a  new  trial  which 
will  also  receive  attention. 

The  defense  is  not  as  temperate  as  It  might 
have  been.  I  will  eliminate  everything  of 
that  character  and  take  up  only  the  legal 
points  presented  and  omit  as  far  as  possible 
all  that  there  is  in  its  nature  of  a  personal 
character. 

[I]  Taking  up  the  first  ground  above  noted: 
The  court  in  its  statement  states  that  Mr. 
J.  E.  Clayton  in  the  opinion  of  the  court 
was  not  leading  counsel ;  that  the  late  John 
S.  Boatner  originally  had  charge  of  the  case 
and  continued  as  leading  counsel;  that  at 
the  time  the  defendant  obtained  a  bond  (a 
month  or  over  before  the  trial)  Boatner  was 
acting  in  that  capacity  and  continued  to  rep- 
resent the  defendant  throughout  the  trial  ac- 
tively, and  with  more  than  usual  ability; 
that,  after  the  indictment,  Mr.  Clayton  had 
not  been  definitely  employed;  he  stated  that  he 
might  be  employed.  On  November  11, 1918,  a 
24  hours'  postponement  was  granted  because 
of  the  absence  of  counsel  attending  the  ses- 
sion of  the  convention. 

It  also  appears  that  Mr.  Boatner  was  em- 
ployed on  September  1, 1913,  and  further  that 
the  alleged  absent  counsel  was  actually  pres- 
ent during  the  most  of  the  trial  and  took  part 
as  counsel  for  the  defendant 

Mr.  Clayton  was  not  the  first  counsel  em- 
ployed. Both  attorneys  were  entirely  com- 
petent to  direct  the  defense,  and,  to  say  the 
least  each  was  relied  upon  to  conduct  the 
case  for  the  defendant  The  difference  is 
that  latterly  absent  counsel  was  employed. 

Regarding  the  law  upon  the  subject  (Act 
196  of  1912),  the  courts  have  been  prone  to 
take  broad  and  even  lenient  views  of  the 
courtesy  generally  and  properly  extended  to 
attorneys  employed  In  the  legislative  service. 
The  fact  remains  that  the  General  Assembly 
has  in  word  Included  only  members  of  the 
General  Assembly ;  this  does  not  include  the 
members  of  a  convention  under  a  strict  in- 
terpretation. 

This  ground  cannot  in  our  opinion  be  sus- 
tained. 

The  trial  judge  on  the  trial  of  a  motion  for 
a  continuance  because  of  the  absence  of  coun- 
sel, without  request  of  the  district  attorney 
and  on  his  own  motion,  it  Is  stated,  testified. 
The  district  judge  states  that  he  did  not 
voluntarily  give  his  testimony ;  that  the  dis- 
trict attorney  had  him  sworn ;  that  the  tes- 
timony was  taken  before  the  jury  was  called 
and  was  not  taken  for  the  consideration  of 
the  jury ;  it  was  taken  solely  for  this  court 

There  is  no  merit  in  the  question  presented. 
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I  have  read  the  testimony  given.  It  is  con- 
clusive against  the  point  raised.  I  do  not 
think  we  should  give  it  favorable  considera- 
tion on  the  personal  grounds  urged  against 
the  testimony. 

[I]  I  now  come  to  the  refusal  of  the  Judge 
to  grant  a  continuance  on  account  of  the 
absence  of  a  witness. 

The  defendant  was  indicted  on  November 
4th  and  arraigned  the  next  day,  pleaded  not 
guilty,  and  his  case  was  set  for  trial  for 
November  10th.  On  that  day,  it  was  contin- 
ued to  the  next  day,  and  on  this  last  date 
defendant  moved  for  a  continuance  on  the 
ground- that  he  had  twelve  witnesses. 

The  following  substantially  answers  this 
point:  Three  of  the  witnesses  resided  in  an 
adjacent  state. 

Continuance  was  properly  refused  as  to 
these  three  witnesses  for  the  reason  that  wit- 
nesses residing  in  another  state  cannot  be 
compelled  to  answer  a  subpoena. 

As  to  the  negro  Turner,  another  witness, 
the  sheriff's  return  shows  that  he  never  re- 
sided in  this  state,  that  he  was  temporarily 
here,  but  that  he  left  the  state  In  November, 
1912,  for  Mississippi.  The  Judge  states  that 
defendant  said  to  the  sheriff  that  he  could 
never  locate  this  witness  after  he  left  the 
state  of  Louisiana;  that  no  affidavit  was 
ever  presented  to  the  court  stating  facts  to 
which  this  witness  testified,  nor  was  an  or- 
der of  court  asked  for  to  have  them  sum- 
moned ;  that  witness  Hertford  worked  for  the 
defendant,  but  had  left  the  state  last  August 
for  the  hospital  at  Natchez,  Miss.,  and  had  not 
been  heard  of  since;  that  defendant  could 
not  locate  him,  although  he  had  made  every 
effort  to  do  so  and  had  even  advertised  for 
him ;  and  that  the  witness  had  never  resided 
in  Louisiana. 

The  information  was  obtained  by  defendant 
from  the  sheriff. 

As  to  the  fourth  witness,  Thomas:  He  ap- 
peared before  the  motion  was  overruled. 
This  disposes  of  the  objection  as  to  him. 

Now  as  to  the  other  three:  The  defendant, 
through  counsel,  argues  that  he  was  entitled 
to  a  reasonable  time  to  obtain  the  attendance 
of  the  witnesses  residing  in  another  state, 
and  that  their  evidence  was  vital,  and  only 
five  days  had  elapsed  between  the  indictment 
and  the  trial ;  that  he  expected  to  prove  that 
the  animal  was  bought  by  him  from  the  wit- 
ness Stiles;  that  the  facts  are  set  forth  in 
defendant's  motion  for  a  continuance;  that, 
none  the  less,  the  court  states  that  no  affida- 
vit was  ever  presented  to  the  court  setting 
out  what  any  of  the  witnesses  would  swear 
to,  nor  was  any  order  of  court  asked  for  and 
obtained  to  have  him  summoned.  Defend- 
ant says  that  he  knew  no  order  of  court 
that  could  have  been  obtained. 

That  during  the  trial,  a  few  hours  before 
the  verdict,  the  defendant  swore  as  a  wit- 
ness in  his  own  behalf  that  he  had  only  learn- 
ed the  day  before  where  Holford  was  who 
was  present  at  the  sale  of  the  animal.  The 


ex  parte  testimony  of  this  witness,  given  aft- 
er the  defendant  had  been  found  guilty,  is 
of  record. 

As  relates  to  the  affidavit  above  mentioned, 
to  which  the  Judge  referred:  The  defense 
had  summoned  the  full  number  of  witnesses 
allowed  without  making  the  affidavit  and  ob- 
taining the  required  permission  of  the  court 
for  an  additional  number,  especially  as  they 
were  out  of  the  Jurisdiction  of  the  court. 

From  that  point  of  view,  the  court  did  not 
commit  the  egregious  error  charged;  as  to 
the  summons,  that  was  error  which  has  no 
prejudicial  bearing. 

The  questions  at  this  point  were  properly 
decided  as  I  think  by  the  district  judge,  who 
is  vested  with  the  discretion  necessary  for 
the  decision.  State  v.  Nash,  45  La.  Ann. 
1139,  13  South.  732,  734. 

Moreover,  the  witnesses  could  not  be 
brought  in  this  state  by  the  process  of  the 
law.  The  defendant  did  not  show  proper  dil- 
igence to  have  them  present.  It  was  too  late 
to  have  them  examined  for  the  purpose  of 
obtaining  a  rehearing.  The  affidavit  of  one 
of  the  witnesses  is  not  sufficient  to  have  the 
case  reopened  and  reconsidered.  That  which 
was  possible  to  do  before  the  verdict  cannot 
always  be  done  after  the  verdict  to  the  end 
of  having  it  annulled. 

The  Judge  who  heard  the  testimony  did 
not  believe  this  witness  evidently,  and  was 
not  impressed  by  the  statement  of  the  wit- 
ness that  he  left  his  fields  in  his  working 
clothes  to  come  to  Louisiana  and  testify  as 
be  had  Just  then  heard  that  the  defendant  had 
been  convicted.  The  witness  was  found  sud- 
denly and  not  in  tune.  We  will  have  to  over- 
rule this  point 

The  next  ground  embodies  a  protest  against 
the  arbitrary  action  of  the  judge  in  forcing 
the  defendant  to  trial  without  time  and  op- 
portunity tp  make  a  proper  and  legal  defense. 
This  is  too  general  to  afford  ground  for  a  re- 
versal. It  is  in  addition  covered  by  decisions 
on  other  points,  nearly.  If  not  entirely,  sim- 
ilar. 

[7]  But  it  is  said  by  the  defendant  that 
the  indictment  charges  larceny  of  a  bull 
without  further  description.  The  bill  of  par- 
ticulars described  it  as  a  bull  of  the  cow 
kind,  about  3%  years  old,  dark  red  in  color, 
muley,  about  850  pounds  in  weight 

The  complaint  of  defendant  is  that  Smith, 
the  prosecuting  witness,  swore  that  it  was  a 
natural  muley,  contradistinguished  from  s 
dehorned  animal;  while  another  witness,  over 
objection  of  defendant,  swore  that  it  was  not 
a  natural  muley  but  had  a  nub  horn.  After- 
ward, it  seems,  that  Smith  testified  that  this 
animal  had  a  button  on  the  right  side  of  the 
head. 

Defendant  sought  to  hold  the  state  bound 
by  the  description  in  the  bill  of  particulars 
and  the  direct  testimony  of  the  alleged  own- 
er. He  averred  that  there  could  be  no  far- 
ther evidence  admitted  to  contradict  either 
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the  bill  of  particulars  or  the  testimony  of 
witnesses. 

The  state  contends  that  the  witness  Dor- 
sey  did  not  swear,  as  the  defendant  alleged, 
that  the  bull  was  not  a  natural  muley,  and 
that  another  witness  did  not  deny,  as  stated 
by  the  defendant,  that  the  bull  was  a  natural 
muley. 

The  "button"  spoken  of  by  witnesses  is  a 
natural  mark  that  has  nothing  to  do  with 
the  muley  part  of  the  animal.  It  is  not  the 
part  of  a  horn.  There  is  really  no  question 
of  law  to  be  decided  of  the  least  moment 
The  questions  are  of  fact,  left  to  the  jury  to 
decide.  I  do  not  think  that  we  are  called  up- 
on to  decide  these  asserted  variances.  Be- 
ing a  question  of  identity,  why  should  an 
appellate  court,  in  reviewing  the  issues,  de- 
termine whether  or  not  it  was  the  animal  of 
the  prosecuting  witness?  It  would  be  In  ef- 
fect passing  upon  the  guilt  or  innocence  of 
the  accused.  There  is  strong  evidence  in  re- 
gard to  the  identity. 

[I]  As  to  the  next  ground:  It  appears  that 
the  trial  judge  during  the  course  of  the  trial 
called  one  of  the  attorneys  for  the  prosecu- 
tion to  come  to  him  while  on  the  stand  and 
held  a  conversation  in  whispers  with  the  at- 
torney. It  was  then;  as  before  stated,  that 
the  judge  made  inquiry  as  to  whether  or  not 
the  value  of  the  animal  had  been  proven. 
The  court  stated  to  the  jury  that  it  did  not 
wish  to  influence  it  in  any  manner  and  that 
the  jury  should  be  governed  by  the  evidence; 
that  he  desired  that  everything  in  his  court 
should  be  open  and  above  board;  that  It 
should  be  known  to  counsel  of  the  defendant 
as  well  as  to  the  counsel  of  plaintiff;  and 
that  he  had  not  the  most  remote  idea  of  in- 
fluencing the  jury;  and  that  he  wanted  coun- 
sel to  know  that  he  was  not  trying  to  speak 
to  the  counsel  for  the  state  privately  or  ad- 
rise  him  privately  Jn  regard  to  the  matter. 
He  then  instructed  the  jury  to  pay  no  atten- 
tion to  anything  he  disclosed  he  had  said  to 
the  attorney  for  the  prosecution,  but  to  be 
governed  by  the  evidence  and  the  testimony 
of  witnesses  exclusively.  It  is  at  this  point 
that  the  defendant  charged  that  the  judge 
had  shown  gross  partisanship  by  this  com- 
ment privately  made  to  counsel  and  after- 
ward made  known. 

There  was  no  prejudicial  error  in  the  ac- 
tion of  the  judge,  as  the  proof  of  value  was 
not  essential.  I  am  of  opinion  that  the  state- 
ment made  to  the  jury  was  sufficient  to  cure 
whatever  there  may  have  been  of  In  discreet- 
ness on  the  part  of  the  court.  No  injury 
could  result  to  the  accused  under  Act  64  of 
1904.  Value  need  not  be  proven.  The  In- 
quiry then  was  of  very  little  moment.  State 
v.  Hickman,  127  La.  444,  53  South.  680. 

It  would  have  been  best  to  avoid  the  in- 
stance, but  it  does  not  give  rise  to  the  Infer- 
ence urged  by  defendant  that  the  Judge 
sought  to  Improperly  interfere  with  the  trial. 
Moreover,  it  did  not  have  the  least  tendency 
toward  proving  guilt  on  the  part  of  the  de- 


fendant  It  was  not  in  the  least  prejudicial. 

We  pass  this  point  and  take  up  the  next 

[I]  To  the  court's  refusal  to  permit  the  Ju- 
ry to  go  across  the  river  into  Mississippi  to 
take  a  view  of  the  bull  in  controversy  de- 
spite the  consent  of  both  the  counsel  for  the 
prosecution  and  the  counsel  for  the  defend- 
ant I  cannot  give  the  importance  which 
learned  counsel  for  defendant  seeks.  There 
was  no  good  reason  for  the  court  to  al- 
low the  jury  to  cross  over  the  river  into 
another  state  to  view  a  muley  bull.  The 
court  was  entirely  correct  in  its  ruling  on 
this  point  There  was  no  necessity  for  the 
expedition  proposed.  To  say  the, least  It 
would  have  been  wanting  in  dignity  to  per- 
mit a  jury  to  go  off  Into  another  state  for 
the  purpose  mentioned.  Objects  can  be  de- 
scribed or  defined  without  going  to  the  ex- 
treme proposed  in  order  to  ascertain  whether 
or  not  the  object  in  question  belongs  to  one 
person  instead  of  another. 

The  question  of  granting  a  rehearing  is 
left  in  great  part  to  the  trial  Judge.  Wit- 
nesses could  not  be  brought  into  court  from 
an  adjacent  state  after  verdict  for  the  pur- 
pose of  setting  aside  the  verdict  and  sen- 
tence if  the  district  judge  was  satisfied  that 
there  had  not  been  proper  diligence  exercis- 
ed, and  if  all  appearances  indicated  that 
there  was  nothing  in  the  evidence  which 
could  possibly  change  the  result  of  the  trial. 
If  the  defendant  wishes  to  have  witnesses 
testify,  he  must  have  them  in  court  in  due 
time  or  satisfy  the  court  that  he  is  exerting 
himself  in  order  to  procure  their  presence. 
Something  more  must  be  actually  done  than 
the  mere  statement  after  trial  of  the  defend- 
ant that  he  had  sent  for  a  special  witness  of 
whom  he  had  heard  only  after  the  trial. 

In  view  of  all  the  Issues,  evidently  the 
court  did  not  believe  this  statement  No  rea- 
son before  us  is  sufficient  to  set  aside  the 
ruling  based  upon  that  belief,  particularly  as 
the  Judge  is  Invested  always  with  discretion 
in  matters  of  this  kind. 

Bill  of  exceptions  No.  0,  defendant  says, 
speaks  for  itself,  and,  without  discussing  It 
at  length,  he  invites  a  careful  consideration 
of  it 

The  judge  states,  and  the  record  shows, 
that  objection  was  urged  to  a  witness  be- 
cause the  district  attorney  had  not  laid  the 
foundation  for  admitting  this  as  expert  testi- 
mony. 

Several  witnesses  have  testified  to  indenti- 
fy  this  animal.  It  required  experience  and  . 
no  knowledge  of  any  particular  science.  One 
of  the  witnesses  was  a  butcher,  and  the  oc- 
cupation of  the  other  was  occasionally  that 
of  cutting  and  distributing  meat  for  sale. 
These  witnesses  were  all  men  who  had  ex- 
perience in  handling  cattle  and  in  identify- 
ing cattle  of  different  owners.  There  is  no 
ground  here  that  we  can  maintain. 

I  pass  to  a  consideration  of  the  next  bill. 
As  to  it,  the  court  states :  The  bull  was  in 
the  state  of  Mississippi,  and  the  court  had 
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been  Informed  that  under  the  quarantine 
laws  if  It  had  been  brought  to  Concordia 
parish,  which  had  not  complied  with  the  law 
in  regard  to  ticks,  It  could  not  hare  been  re- 
turned to  the  state  of  Mississippi  except  for 
the  purpose  of  being  killed  later,  and,  after 
this  witness'  testimony  was  closed,  Mr.  Stew- 
art, who  bought  the  bull  from  Hawthorn, 
the  defendant,  states  that  he  would  bring 
the  bull  over  if  the  case  was  postponed  for 
a  sufficient  time.  The  district  attorney  ask- 
ed that  the  case  go  over  for  that  and  all 
other  purposes  until  to-morrow.  It  was  then 
too  late  to  get  the  bull  over  that  day,  which 
was  Thursday,  the  day  the  trial  was  complet- 
ed. The  defendant  consented  for  the  case  to 
go  over  until  to-morrow  morning,  provided 
it  was  limited  for  the  sole  purpose  of  getting 
the  bull,  but  would  not  consent  for  it  to  go 
over  for  any  additional  evidence  to  be  intro- 
duced. Counsel  for  the  state  and  counsel  for 
the  defendant  being  unable  to  agree,  the 
court  told  them  to  go  ahead  with  the  case. 
It  was  completed  and  went  to  the  Jury  that 
evening. 

[10]  As  to  the  objection  that  the  testimo- 
ny of  the  witness  Stewart  was  the  opinion  of 
the  witness,  and  the  opinion  of  the  district 
court  was  that  he  had  fully  qualified  as  an 
expert  and  could  give  his  opinion  on  the 
point  asked: 

The  bill  of  exceptions  in  regard  to  which 
the  foregoing  per  curiam  was  written  states 
that  one  Dorsey  Stewart,  a  witness  for  the 
prosecution,  was  asked  by  the  district  at- 
torney the  following  question: 

"1b  that  bull  which  you  have  over  there,  which 
is  claimed  by  Mr.  Smith  as  having  been  stolen 
from  him  by  Mr.  Hawthorn,  a  natural  muley, 
or  is  it  a  muley  by  reason  of  having  had  its 
horn  broken  or  cut  off?" 

Counsel  for  defendant  objected  to  the  evi- 
dence for  the  reason  that  the  bull  was  the 
best  evidence.  In  any  event,  the  opinion 
evidence  of  the  witness  was  inadmissible  un- 
til the  proper  foundation  had  been  laid  and 
for  the  further  reason  that  the  witness  was 
asked  to  pass  upon  a  question  which  was  the 
sole  province  of  the  jury  to  decide.  But, 
said  the  defendant  In  the  bill  of  exceptions, 
the  court  overruled  the  objection  and  permit- 
ted the  witness  to  answer  the  question, 
whereupon  defendant  through  counsel  reserv- 
ed this  his  bill  of  exceptions  and  made  the 
evidence  of  said  witness  a  part  hereof.  The 
evidence  which  the  defendant  has  annexed 
•  to  the  bill  shows  that  the  witness  testified 
that  he  was  familiar  with  the  growth  of 
horns  and  with  cattle,  and  that  he  was  compe- 
tent to  judge  whether  an  animal  was  a  nat- 
ural muley  or  whether  he  was  a  muley  by 
accident,  and  that  the  bull  was  a  natural 
muley. 

The  witness  stated  facts  which  went  to  the 
jury  and  which  were  admissible.  They  were 
not  facts  within  the  sole  province  of  the  Jury 
to  decide. 

"  wli  some  confusion  at  this  point,  in 


this:  The  bill  of  exceptions  10,  the  per 
curiam,  and  the  argument  of  respective  coun- 
sel do  not  agree  as  to  the  text  The  bill  of 
exceptions  is  not  numbered.  The  text  of  this 
bill  relates  to  the  testimony  of  Dorsey  Stew- 
art and  as  to  whether  he  said  as  a  witness 
that  the  animal  was  a  muley  or  a  dehorned 
animal.  The  evidence,  made  part  of  the  bill, 
is  that  Dorsey  Stewart  swore  that  it  was  a 
dehorned  animal.  According  to  the  text  of 
the  bill,  he  swore  that  It  was  a  muley.  If 
a  muley,  the  charge  is  that  it  was  the  ani- 
mal alleged  to  have  been  stolen  by  the  de- 
fendant If  a  dehorned  animal,  it  would  be 
otherwise.  Hence  the  contest 

In  the  per  curiam,  as  before  stated,  cross- 
ing the  Mississippi  to  see  the  animal  is  the 
subject  The  judge  was  decidedly  opposed 
to  allowing  the  jury  to  cross  the  river.  He 
was  right  If  there  was  any  crossing  to  be 
done,  it  should  have  been  by  the  bull  to  Lou- 
isiana, and  not  by  the  jury  to  Mississippi. 

It  is  also  stated  that  Dorsey  Stewart  swore 
that  the  bull  was  a  dehorned  and  not  a  mu- 
ley. The  testimony,  made  part  of  the  bill 
of  exceptions,  shows  that  his  testimony  was 
that  it  was  a  muley.  This  fact  could  be 
sworn  to  without  testifying  to  a  fact  which 
was  the  sole  province  of  the  jury  to  decide. 

In  the  next  bill  of  exceptions,  the  question 
of  delay  is  again  brought  up.  It  is  said  that 
the  motion  for  delay  was  taken  up,  argued, 
tried,  and  overruled  by  the  court  before  de- 
fendant had  been  brought  into  court  and 
while  he  was  absent 

The  facts  are  against  the  defendant  on 
this  point,  as  it  is  proven  that  the  district 
attorney  called  the  court's  attention  to  the 
fact  that  there  was  a  motion  on  the  part  of 
defendant  asking  for  delay,  and  said  that 
he  deemed  it  proper  that  the  defendant 
should  be  present  in  court,  and  that  as  soon 
as  the  defendant  came  in  he  would  urge  up- 
on the  court  that  sentence  be  passed  before 
the  adjournment  of  the  present  term  of  court, 
and  that  as  soon  as  the  defendant  was 
brought  into  court  he  announced  that  he 
was  ready  to  take  up  the  motion. 

The  court  adds  that  before  the  state  had 
discussed  the  motion,  and  before  defendant 
had  been  brought  into  court,  the  court  stated 
to  counsel  that  he  would  pass  sentence  some 
time  during  the  day,  and  that  the  accused 
was  brought  into  court  and  the  motion  was 
finally  disposed  of;  the  court  refusing  to 
grant  the  motion.  The  court  further  adds 
that  it  stated  to  counsel  for  defendant,  when 
the  question  was  brought  up  again,  that  if 
defendant  desired  he  would  grant  a  new  trial 
on  that  motion.  The  court  again  further 
adds  that  it  did  state  to  counsel  before  de- 
fendant came  into  court  that  he  would  sen- 
tence the  defendant  during  the  day  and,  fur- 
ther stated  to  counsel  that  he  had  made  the 
same  statement  on  the  day  before;  that  he 
proposed  to  sentence  defendant  at  the  time 
he  had  mentioned  because  it  was  the  last  day 
of  the  court. 
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The  court  could,  without  the  least  Impro- 
priety, inform  counsel  in  open  court  of  its  in- 
tention in  regard  to  the  motion  for  delay  and 
certainly  in  this  instance.  Even  if  the  court 
bad  no  such  right,  the  pains  at  which  It  went 
to  core  the  asserted  oversight  were  sufficient. 

In  the  next  place,  defendant  again  brings 
op  in  one  of  the  bills  of  exceptions  the  mo- 
tion for  a  delay.  We  will  pass  it  by  without 
comment  and  refer  to  it  later. 

In  the  bill  No.  13,  it  is  said  the  disposition 
of  the  court  to  "railroad"  the  case  and  to 
allow  the  defendant  no  opportunity  to  make 
his  defense  in  a  legal,  orderly,  and  proper 
manner  is  made  manifest. 

Making  all  due  allowance  for  seal  of 
counsel,  properly  enough  in  the  advocacy  of 
the  cause  of  their  client,  I  must  say  that  I 
found  nothing  illegal  or  disorderly  in  the 
proceedings  in  the  conducting  of  which,  as 
the  presiding  officer,  there  was  considerable 
difficulty  because  of  the  ability,  energy,  and 
determination  of  learned  counsel  in  defend- 
ing their  client 

Bill  of  exceptions  No.  14,  it  is  said,  Is  about 
to  the  same  effect  as  bill  No.  13.  We  agree 
with  the  statement  and  pass  it  without  com- 
ment 

The  next  bill,  No.  15,  it  is  said,  speaks  for 
itself.  That  may  be  true,  but  it  contains 
nothing  which  we  can  sustain  In  behalf  of 
the  defendant.  The  alleged  precipitated 
haste  with  which  the  case  was  disposed  of 
Is  again  referred  to  in  bill  No.  16,  and  bill 
No.  17  is  abandoned.  Bill  No.  18  and  the 
motion  for  a  new  trial  contain  a  synopsis 
of  all  the  points,  a  good  practice  which  is 
worthy  of  approval,  as  it  is  the  occasion  of 
a  review  of  all  the  Issues  before  terminating 
a  review  of  the  case.  The  points  we  have 
already  passed  upon,  however,  we  will  not 
consider  again,  although  urged  in  this  bill  of 
exceptions. 

The  first  complaint  as  stated  here  is  that 
counsel  for  the  defendant  presented  to  the 
Jury  seven  special  charges  whereupon  the 
court  stated  in  the  presence  of  the  jury  that 
if  counsel  for  the  state  after  reading  these 
special  charges  made  no  objection  to  them, 
he  would  charge  them  "whether  they  were 
law  or  not"  and  that  he  proceeded  in  a  hur- 
ried and  indifferent  manner,  one  calculated 
to  impress  upon  the  mind  of  the  Jury  that  the 
Judge  regarded  these  charges  as  of  no  conse- 
quence. 

[11]  The  motion  for  a  new  trial  will  only 
be  granted  where  the  judge  is  clearly  in  the 
wrong. 

It  is  also  objected  that  learned  counsel 
for  the  defendant,  in  view  of  the  hasty  man- 
ner in  which  the  case  was  disposed  of,  did 
not  have  the  opportunity  to  consult  the  ste- 
nographer's notes;  that  the  stenographer  had 
not  found  time  to  transcribe  these  notes. 

There  is  here  an  issue  of  fact,  the  court 
stating  that  the  stenographer  did  have  the 
time,  and  if  the  desire  to  consult  these  notes 


had  been  mentioned  the  transcription  would 
have  been  made. 

I  have  given  due  consideration  to  this  case 
and  leave  It  convinced  that  the  relief  asked 
cannot  be  granted.  Objections,  though  pre- 
sented with  force  and  ability,  and  however 
plausible  they  are,  cannot  be  given  effect  un- 
less they  are  convincing. 

The  Jury  had  heard  all  the  evidence  and 
came  to  the  conclusion  mentioned. 

There  is  no  point  of  law  of  sufficient  im- 
portance to  justify  us  in  setting  aside  their 
verdict 

For  reasons  stated,  I  concur. 

(134  La.) 

No.  19,888. 

J.  A.  BEL  LUMBER  CO.,  Limited,  v.  STOUT. 
(Supreme  Court  of  Louisiana.   March  2,  1914. 
Rehearing  Denied  April  13,  1914.) 

(ByUabut  by  the  Court.) 

1.  Limitation  or  Actions  (§  30*)— Action 
fob  Damages — Conversion  of  Loos. 

Where,  in  a  suit  for  the  recovery  of  logs 
(known  as  "sinkers"),  alleged  to  have  been  ac- 
quired by  defendant  in  bad  faith  and  in  disre- 
gard of  the  alleged  rights  of  plaintiff,  or,  in  the 
alternative,  for  damages,  based  upon  the  alleged 
value  of  the  logs  when  converted  into  lumber, 
it  appears  that  plaintiff  knew,  before  the  insti- 
tution of  the  suit  that  the  logs  had  already 
been  converted  into  lumber,  it  will  be  held  that 
the  suit  is  one  sounding  in  damages,  as  for  a 
quasi  offense,  and,  as  such,  barred  by  the  pre- 
scription of  one  year,  in  so  far  as  the  same  is 
applicable  to  the  facta. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  8  141 ;  Dec.  Dig.  f  30.*] 

2.  Logs  and  Logging  (f  35*)— Action  fob 
Convebsion— Burden  of  Pboof. 

In  an  action  for  the  recovery  of  logs  (known 
as  "sinkers"),  or,  in  the  alternative,  for  dam- 
ages, for  alleged  tortious  acquisition  and  conver- 
sion, the  burden  rests  upon  plaintiff  to  prove 
title,  and  identify  therewith  the  logs  described 
in  his  petition  as  having  been  so  acquired  and 
converted. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  fg  113-115;  Dec  Dig.  { 
35.*] 

3.  Loos  and  Logging  (§  35*)— Conversion— 
Right  of  Action. 

Where,  in  a  community  in  which  there  is  a 
common  understanding  to  the  effect  that  sunken 
logs  are  to  be  considered  derelict  and  abandoned 
and  become  the  property  of  him  who  raises 
them,  a  millowner  buys  such  logs  from  those 
who  have  raised  them,  or  himself  engages  in 
raising  them  for  his  own  account,  without  re- 
gard, in  either  case,  to  the  brands  or  marks 
that  they  may  bear,  other  persons  similarly  sit- 
uated may  presume  that  he  acquiesces  in  such 
understanding  in  so  far  as  it  may  affect  logs 
bearing  his  brands  or  marks,  and  cannot  be 
mulcted  in  damages  for  buying  such  logs  in  the 
open  market 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  jj§  113-115;  Dec  Dig.  § 
35.*] 

Breauz,  O.  J.,  dissenting. 

(Additional  Syllabut  by  Editorial  Staff.) 

4.  Abandonment  (J  2*)— Elements. 

Abandonment  of  property,  like  abandon- 
ment and  acquisition  of  domicile,  is  made  up  of 
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two  elements — intention  and  action  or  inaction. 
The  intention  to  abandon  may  be  inferred  where 
the  owner  makes  no  effort  and  takes  no  action 
looking  to  the  recovery  of  his  property,  particu- 
larly where  he  acts  upon  and  profits  by  a  com- 
mon understanding  that  such  property,  under 
such  circumstances,  is  to  be  deemed  abandoned. 

[Ed.  Note.— For  other  cases,  see  Abandon- 
ment, Cent  Dig.  |  1 ;  Dec.  Dig.  §  2.*] 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu  ;  Winston  Over- 
ton, Judge. 

Action  by  the  J.  A.  Bel  Lumber  Company, 
Limited,  against  J.  C.  Stout  From  judgment 
for  defendant,  plaintiff  appeals.  Amended 
and  affirmed. 

Robert  R.  Stone,  of  Lake  Charles,  D.  R. 
Rosenthal,  of  Shreveport,  and  Walter  L.  Glea- 
son,  of  New  Orleans  (Pujo  &  Williamson,  of 
Lake  Charles,  of  counsel),  for  appellant  Mc- 
Coy, Moss  &  Knox,  of  Lake  Charles,  for  ap- 
pellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  alleges  that  it  "is 
the  true  and  lawful  owner  and  entitled  to 
the  exclusive  right  to  recover  all  sunken 
pine  logs  or  timber  to  be  found  in  the  Cal- 
casieu river  and  its  tributaries,  in  Louisiana, 
bearing   the   various  marks   and  brands, 

•  •  •  as  shown  by  the  statement"  attach- 
ed to  and  made  part  of  the  petition;  that 
same  were  acquired  by  bills  of  sale,  for  valu- 
able considerations,  and  that  it  has  never  re- 
linquished or  abandoned  its  ownership  or 
rights  thereto ;  "that  the  J.  C.  Stout  Lumber 
Company  of  which  J.  C.  Stout  is  the  owner, 

•  •  *  in  bad  faith  and  with  knowledge 
of  the  claim  of  ownership  of  petitioner  and 
its  rights  to  possession,  *  •  *  without 
demanding  compliance  with  the  laws,  •  •  • 
illegally  acquired,  by  purchase  or  otherwise, 
from  various  parties,  whose  names  are  shown 
by  annexed  statement,  •  •  *  2,731"  of 
said  logs,  "and  wrongfully  converted  same  to 
their  own  use,  although  they  had  acquired  no 
title  thereto,  each  of  said  pine  logs  or  timber 
bearing    petitioner's    marks    and  brands 

•  •  •  and  being  its  property  •  * 
that  your  petitioner  is  entitled  to  be  declared 
the  owner  of  said  described  logs  or  timber, 
and  to  recover  possession  thereof,  and,  in 
default  thereof,  from  the  Inability  of  defend- 
ant to  return  the  same,  to  recover  the  value 
of  said  logs  or  timber  in  a  manufactured 
state,  as  damages."  And  there  is  a  prayer 
for  judgment  accordingly;  the  aggregate 
amount  claimed  as  damages  being  $0,285.40, 
with  interest 

There  being  no  such  corporation  as  J.  C. 
Stout  Lumber  Company,  the  defense  has  been 
assumed  by  J.  C.  Stout,  who  answered,  de- 
nying that  plaintiff  ever  acquired  the  owner- 
ship or  possession  of  the  logs  designated  in 
the  petition,  alleging  that  all  the  sunken  pine 
logs  acquired  by  him  (defendant)  had  been 


abandoned  by  the  original  owners,  and  were 
so  acquired,  in  good  faith  and  open  market 
for  a  valuable  consideration;  that  the  logs 
were  abandoned  in  fact  and  within  the  con- 
templation of  section  15  of  the  act  of  Con- 
gress of  March  3,  1800,  c.  425,  30  Stat.  1152 
(U.  S.  Comp.  St  1001,  p.  3543) ;  that  the  alleg- 
ed acquisitions  by  plaintiff  were  disguised 
donations,  and  were  void  for  want  of  deliv- 
ery of  the  property,  and  because  not  in  the 
form  prescribed  by  law.    And  defendant 
pleaded  the  prescription  of  one  year,  and 
further  pleaded  to  the  jurisdiction  of  the 
court  with  respect  to  the  items  of  plaintiff's 
demand,  involving  less  than  $50.  Plaintiff 
thereupon  set  up  a  plea  of  estoppel,  alleging 
that  defendant  had  entered  into  an  agree- 
ment with  other  mlllowners  whereby  he  had 
bound  himself  not  to  buy  sunken  loss  which 
might  be  raised  by  persons  engaged  in  that 
business,  and  that  he  cannot  now  be  heard 
to  say  that  such  logs  were  abandoned.  The 
case  was  tried  upon  its  merits  before  a  Jury, 
and  there  was  a  verdict  and  judgment  for 
defendant,  from  which  plaintiff  prosecutes 
this  appeal. 

We  find  the  facts  of  the  case,  as  disclosed 
by  considerable  documentary  evidence  and 
the  testimony  of  124  witnesses,  to  be  as  fol- 
lows: 

The  Calcasieu  river  is  a  navigable  stream, 
upon  which,  and  upon  the  tributaries  of 
which,  logging  operations  have  been  carried 
on  from  a  period  far  beyond  the  memory  of 
the  oldest  inhabitant  and  one  of  the  recog- 
nized incidents  of  those  operations  has  been 
the  loss  resulting  from  the  sinking  of  a  cer- 
tain, or  uncertain,  proportion  of  the  logs  to 
the  bottoms  of  the  stream,  where  until  within 
the  past  few  years,  they  have  been  allowed 
to  remain  undisturbed,  for  the  reason  that 
those  engaged  in  the  business  found  it  cheap- 
er to  cut  and  float  another  log  than  to  at- 
tempt to  raise  a  "sinker."  The  witnesses  say 
that,  until  within,  say,  the  last  10  years,  the 
loss  from  the  sinking  of  logs  amounted  to 
about  10  per  cent  of  the  whole  number  float- 
ed, and  that,  since  then,  it  has  amounted  to 
25  per  cent  or  30  per  cent  in  consequence  of 
the  floating  of  smaller  and  inferior  logs.  It 
Is  shown  that  defendant  has  been  doing  a 
comparatively  small  business,  but  it  is  never- 
theless estimated  that  within  the  past  12  or 
15  years,  he  has  cut  sdme  70,000,000  feet  of 
lumber,  and,  as  a  number  of  other  mlllowners 
are  mentioned,  Including  plaintiff,  who,  as 
we  infer,  have  cut  much  more.  It  will  be  un- 
derstood that  within  the  period  mentioned, 
many  hundreds  of  millions  of  feet  of  logs 
have  found  their  way  to  the  bottoms  of  the 
streams  in  question.  Beyond  that  it  is  an 
accepted  fact  and  has  been  testified  to,  that 
logs  submerged  in  water  will  remain  sound 
for  an  indefinite  period— 100,  perhaps  1,000 
years— so  that  the  logs  which  have  sunk  in 
the  Calcasieu  and  Its  tributaries  within  the 
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past  60  years  have  merely  been  added  to 
those  which  had  been  lost  by  the  fathers  or 
predecessors  of  the  present  generation  of  log- 
gers during  the  60  years  which  preceded. 
The  millers,  as  we  gather  from  the  testi- 
mony, obtain  their  logs  mainly  either  by  em- 
ploying men  to  cut  them  upon  their  (the  mil- 
lers*) own  lands  and  to  deliver  them  at  some 
point  in  the  main  river  (usually  the  mouth  of 
the  tributary  from  which  they  are  floated),  or 
the  logger  cuts  them  from  land  belonging  to 
himself,  sells  them  to  the  miller,  and  makes 
a  similar  delivery.  The  logger  has  his  own 
brand,  and  usually  more  than  one,  and  the 
evidence  shows  that,  operating,  as  they  do, 
upon  different  streams,  or,  at  different  times 
upon  the  same  streams,  more  than  one  may 
use  the  same  brand.  In  fact,  several  of  the 
brands  claimed  by  plalnthT  are  shown  to  have 
been  used  by  quite  a  number  of  the  loggers; 
some  of  them  are  shown  to  have  been  used  by 
men  who  died  long  ago ;  many  of  them  are  of 
a  character  such  as  have  probably  been  used 
since  the  first  logs  were  floated;  and  there 
has  been  no  attempt  to  show  that  a  "sinker" 
5  or  10  years  old  could  be  distinguished  from 
one  which  had  been  lying  in  the  water  for 
50  years. 

Again,  it  appears  that,  when  the  logger  de- 
livers his  logs  to  the  miller,  in  the  main 
stream,  at  the  mouth,  we  will  say,  of  the 
creek  or  bayou  from  which  they  have  been 
floated,  he  is  paid  for  them,  the  miller  takes 
possession  of,  and  places  his  receiving  mark 
upon,  them;  they  become  his  property,  and 
he  assumes  the  responsibility  of  floating  them 
to  his  mill,  and  of  losing  sinkers  by  the  way. 
Whilst,  therefore,  it  is  no  doubt  true  that 
many  logs  bearing  the  brands  of  the  loggers 
by  whom  they  were  cut  and  floated  have 
sunk  whilst  the  loggers  still  owned  them,  par- 
ticularly in  the  creeks  and  bayous,  it  is  equal- 
ly true  that  many  others,  and  perhaps  a  ma- 
jority, of  those  found  in  the  main  stream 
have  sunk  after  the  loggers  have  delivered 
them  to  the  millers  and  have  received  the 
price.   Hence  the  mere  fact  that  a  "sinker," 
raised  from  the  bottom  of  a  stream,  bears 
the  brand  of  a  logger  falls  considerably  short 
of  proving  that  it  belongs  to  him,  or  belonged 
to  him  when  it  sank.   The  consensus  of  the 
testimony,  however,  is  to  the  effect  that  a 
sinker  was  considered  the  property  of  him 
who  raised  it  from  the  bed  of  the  stream  in 
which  it  had  sunk,  no  matter  what  brand  it 
bore,  and,  at  some  time  prior  to  1903,  as  good, 
available   timber   was,   perhaps,  becoming 
scarcer  than  it  had  been,  some  of  the  loggers 
turned  their  attention  to  the  raising  of  those 
which  had  sunk,  and  equipping  themselves 
with  suitable  appliances,  made  a  regular  busi- 
ness of  it,  and  the  raised  sinkers  were  pur- 
chased as  commonly  and  as  openly  as  any 
other  logs.   Plaintiffs'  mill  was  not  so  well 
situated  for  getting  logs  in  that  way  as  some 
of  the  others,  and  in  September,  1903,  there- 
fore, it  procured  the  signature  of  nine  other 


concerns,  that  were  interested  in  the  business, 
to  an  instrument  reading  as  follows: 

"Lake  Charles,  La.  Sept  26,  1903. 
"All  persons  are  notified  not  to  raise  sunken 
timber  in  Calcasieu  river  or  its  tributaries  hav- 
ing our  brand  or  brands,  without  our  special 
authority,  under  penalty  of  the  law.  We  also 
agree  not  to  buy  any  sunken  timber  from  log 
raisers  until  we  have  arrived  at  some  mutual 
agreement  as  to  the  price  and  division  of  the 
same." 

The  first  five  lines  above  quoted  appear  to 
have  been  published  in  a  Lake  Charles  news- 
paper on  October  20,  1903.  And  thereafter, 
with  entire  unanimity,  the  signers  proceed- 
ed to  disregard  both  their  published  notice 
and  their  agreement. 

The  president  of  the  plaintiff  company 
gives  the  following,  with  other,  testimony : 

"Q.  What  has  been  your  intention  in  regard 
to  the  sunken  timber?  A.  Well,  my  intention 
was  to  have  it  raised.  My  intention  was  this: 
That,  when  we  signed  the  agreement  not  to  buy 
the  sinkers  or  authorize  anybody  to  raise  them,  ' 
till  we  have  an  understanding,  it  was  to  get 
together  and  agree  on  a  fair  price  for  buying 
the  timber  raised ;  then  any  of  the  mills  that 
wanted  the  timber  could  bid  on  it,  just  like 
they  would  on  the  open  market,  and,  whoever 
paid  the  most  [should]  settle  with  the  log 
men  for  what  was  agreed  to  be  paid  them,  and 
the  balance  settle  with  the  people  that  owned  the 
brand.'  That  was  my  aim  when  this  agree- 
ment that  was  signed  there  was  started  out. 
9.  Have  you  ever  bought  any  one  else's  sinkers 
since  that  agreement,  Mr.  Bel?  A.  Not  to  my 
knowledge.  Unfortunately  for  us,  we  are  situ- 
ated where  we  don't  get  a  chance  at  the  sinkers. 
Q.  What  is  that?  A.  Well,  it  is  a  little  too 
far  around;  coming  through  the  lake,  I  sup- 
pose; boats  that  raise  sinkers  could  never 
come  through  the  lake,  except  in  those  times 
when  very  calm.  Q.  How  are  the  other  mills 
situated  in  regard  to  your  location;  are  they 
above  you  on  the  river  or  below?  A.  Above 
us;  yes.  Q.  You  are  the  last  mill  south,  with 
the  exception  of  Lock-Moore  &  Co.,  on  the 
river?    A.  Yes. 

"Cross-examination:  Q.  Mr.  Bel,  are  you 
sure  that  you  haven't  bought  any  sinkers 
since  1903,  when  this  agreement  you  refer- 
red to  was  signed?  A.  Not  to  my  knowl- 
edge. Q.  You  had  bought  sinkers  before  that 
time,  had  you  not?  A.  Not  as  a  regular  prop- 
osition ;  no.  Q.  But,  as  a  matter  of  fact,  you 
had  bought  some,  had  you  not,  before  that  time? 
A.  I  may  have:  yes.  *  •  *  Q.  State  from 
whom  you  had  bought  sinkers  before  the  sign- 
ing of  this  agreement  you  refer  to,  that  you 
can  refer  to  now.  A.  I  can't  tell  anybody  who 
I  bought  some  from;  I  will  acknowledge  it,  if 
it  is  a  fact.  *  •  •  Q.  Do  you  remember 
whether  or  not  Zepherine,  commonly  called 
'Baby,'  Buller  raised  any  sinkers  and  delivered 
them  to  you  since  1903,  since  the  date  of  the 
agreement?  A.  No;  I  don't  know;  I  am  will- 
ing to  acknowledge  it,  if  so.  Q.  Didn't  you  buy 
sinkers  also  from  Sol  Lee  since  that  agreement 
was  signed?  A.  Not  that  I  know  of.  Q.  Didn't 
you  buy  sinkers  also,  since  that  agreement  was 
signed,  from  J.  G.,  commonly  called  'Sug,' 
Reeves?  A.  I  don't  know.  Q.  Didn't  you  buy 
sinkers,  since  that  agreement  was  signed,  from 
Coleman  Lyles?  A.  I  couldn't  say.  Q.  You 
don't  recall  whether  you  have  or  not?  A.  Well, 
I  will  tell  you ;  I  haven't  paid  much  attention 
to  the  mill  business  since  the  dates  you  men- 
tioned. Q.  Since  1903?  A.  1903.  Q.  That 
was  nine  years  ago?  A.  Probably  I  might 
have  done  it  then.  Q.  You  might  have  bought 
since  that  time?  A.  I  thought  you  meant  since 
we  signed  the  agreement   Q.  1903  is  when  you 
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signed  the  agreement?  A.  Well,  probably  I 
have.  I  don't  know.  Q.  Probably  you  have7 
A.  Yes;  I  don't  know.  Q.  Then  you  don  t 
recall  whether  or  not,  in  the  last  nine  years, 
you  have  bought  sinkers  from  people  on  the 
river?  A.  No;  I  couldn't  recall.  Q.  You 
don't  remember?    A.  No." 

Corroborating  the  admission  fairly  deduci- 
ble  from  the  foregoing  testimony,  there  were 
15  witnesses  who  testified,  without  attempt 
at  contradiction,  that  they  were  employed  by 
plaintiff  to  raise  sinkers  for  it,  and  that, 
according  to  their  instructions,  they  raised, 
and  deUvered  to  plaintiff,  all  that  they  found, 
without  regard  to  the  marks  or  brands ;  two 
or  three  of  them  testifying  that,  among  the 
sinkers  so  raised  and  deUvered,  were  some 
that  bore  the  receiving  marks  of  the  defend- 
ant. In  the  meanwhile — beginning  in  1906— 
plaintiff  had  undertaken,  through  Mr.  T.  N. 
Hewitt,  one  of  its  employes,  to  acquire  from 
different  loggers  what  it  conceived  to  be 
their  sinker  rights,  and  the  transcript  con- 
tains some  40  or  50  bills  of  sale  reading 
(mutatis  mutandis)  as  follows: 

"State  of  Louisiana,  Parish  of  Calcasieu. 
Know  all  men  by  these  presents,  that  I,  Jim 
Nevils,  a  resident  of  said  parish  and  state,  for 
and  in  consideration  of  the  sum  of  ($1.00)  one 
dollar  cash,  to  me  in  hand  paid  by  J.  A.  Bel 
Lumber  Co.,  Ltd.,  *  •  *  have  bargained, 
sold,  and  conveyed,  and  do,  by  these  presents, 
grant,  bargain,  sell,  transfer,  and  convey  un- 
to the  Baid  J.  A.  Bel  Lumber  Co.,  Ltd.,  all  the 
sunken  timber  in  logs  in  the  Calcasieu  river, 
or  its  tributaries,  which  I  now  or  may  have 
owned,  or  any  interest  I  may  have  therein, 
branded  rE  —  RE  —  <hE  —  PNX.  And  do hereby 
authorize  the  said  J.  A.  Bel  Lumber  Co.,  Ltd.,  its 
employes,  to  take  possession  of  the  said  logs  at 
any  place  they  may  find  the  same  in  the  Cal- 
casieu river  or  its  tributaries,  and  subrogate 
them  to  all  rights  to  recover  the  same  or  any 
portion  thereof  which  I  possess.  To  have  and 
to  hold  the  same  into  the  said  J.  A.  Bel  Lum- 
ber Co.,  Ltd.,  or  its  vendees  or  assigns. 

"Witness  my  signature  hereto  at  Lake 
Charles,  Louisiana,  in  the  presence  of  T.  N. 
Hewitt  and  M.  J.  Perkins,  competent  witnesses, 
on  this  2d  day  of  February,  A.  D.  1906. 

bit 

"Jim  X  Nevils. 
mark 

"Witnesses: 

"[Signed]   T.  N.  Hewitt. 

"M.  J.  Perkins." 

Jim  Nevils,  by  whom  the  above-quoted  in- 
strument was  executed,  examined  as  a  wit- 
ness for  defendant,  testifies  as  follows: 

"Q.  How  long  did  you  log,  and  in  what 
streams  did  you  put  your  logs?  A.  About  25 
years.  I  put  my  logs  in  the  main  river  and  in 
Bunch's  creek.  Q.'  What  brands  did  you  use? 
A.  I  used  the  following  brands  RE  —  iRE,  and 
PNX  with  my  brother.  Pierre  Nevils.  Q.  Did 
you  ever  use  RE  brand?  A.  Yes.  Q.  How  long 
did  your  father  use  It  brand,  and  when  did 
he  die?  A.  He  used  it  as  long  as  he  logged— 
about  40  years.  He  died  about  3  years  ago. 
He  quit  logging  about  12  years  ago;  I  don't 
know  exactly.  Q.  Did  you  sell  the  r€  brand 
to  Mr.  Hewitt  or  the  plaintiff?  A.  No;  I 
sold  them  the  RE.  Q.  When  a  log  Bank  to 
the  bottom  of  the  river,-  to  whom  did  you  con- 
sider it  belonged,  after  it  was  raised?   A.  I  al 


ways  considered  that  the  log  belonged  to  the 
man  who  raised  it  Q.  Did  you  make  any 
claim  to  logs  after  they  sank  and  were  raised 
by  some  one  else,  when  they  had  your  brand 
on  them?  A.  No,  sir;  I  never  did.  Q.  When 
you  signed  the  bill  of  sale  marked  'P  2,'  for 
identification,  what  did  you  understand  about 
sinkers  mentioned  in  it?  A.  I  suppose  I  did 
not  understand  it  as  I  ought  to  have.  I  asked 
Mr.  Hewitt  about  it,  and  he  said  it  would  not 
amount  to  anything;  that  it  would  not  inter- 
fere with  me  raising  sinkers,  as  well  as  I  recol- 
lect I  was  working  for  Mr.  Hewitt  at  the 
time. 

"Cross-examination  on  behalf  of  the  plaintiff: 
Q.  Were  not  all  the  brands  on  the  bill  of  sale 
on  it  when  you  signed  it?  A.  No,  sir.  Q. 
Please  examine  bill  of  sale  and  state  which 
one  was  not  A.  I  sold  only  this  one,  fcE.  Q. 
You  went  out  of  the  logging  business  about 
that  time,  did  you  not?  A.  I  sold  my  logging 
business  to  Mr.  Hewitt  about  nine  years  ago. 
Afterwards,  in  about  two  years,  I  went  back  in- 
to the  logging  business  for  myself,  and  made 
use  of  the  RE  brand.  This  was  after  I  had 
signed  the  bill  of  sale.  I  never  used  the  RE 
brand  on  logs  before  I  signed  the  bill  of  sale. 
I  think  I  sold  nearly  all  the  logs  with  the  RE 
brand  to  plaintiff,  but  about  200  logs  in  this 
brand  (sold)  to  Hodge  Fence  &  Lumber  Com- 
pany (were),  cribbed  at  Jones  Bluff  before  I 
signed  the  bill  of  sale.  Q.  Did  you  ever  object 
to  the  raising  of  sinkers  in  any  one  of  the 
brands  belonging  to  you  when  the  party  rais- 
ing them  had  no  logs  in  the  river,  or  had  not 
your  consent  to  raise  them?  A.  No;  I  never 
did  make  any  complaint  about  it  Q.  During 
the  time  you  logged,  it  was  cheaper  to  cut  a  log 
and  put  it  in  the  water  than  it  was  to  raise  a 
log,  was  it  not?  Is  that  not  why  you  paid  no 
attention  to  them?  A.  I  sold  my  logs  at  the 
landing  where  I  put  them  in.  Until  about  ten 
years  before  I  quit  logging  people  did  not 
know  how  to  raise  logs,  and  it  was  expensive, 
and  we  paid  no  attention  to  it  Later  they 
adopted  other  methods,  and  it  was  cheaper  to 
raise  logs  than  to  cut  them  and  put  them  in. 

"Redirect  by  defendant:  Q.  Did  you  ever 
raise  any  logs  for  Mr.  Hewitt  and  the  plain- 
tiff in  this  case?  A.  Yes:  I  raised  logs  from 
Phillips  Bluff  down,  to  Jones  Bluff  for  the 
plaintiff,  for  about  two  years :  this  was  about 
seven  or  eight  years  ago.  (Mem.  by  Court: 
The  testimony  was  taken  January  20,  1913.) 
Q.  What  brands  were  you  ordered  to  raise  those 
logs  in?  A.  I  had  no  order  about  brands.  I 
was  not  [out?]  on  the  river  for  plaintiff  and  I 
raised  all  the  sinkers  I  could  get  It  made  no 
difference  what  brand  they  had.  During  this 
time,  I  believe  I  raised  logs  with  my  own 
brand  on  them.  I  was  paid  for  my  work,  some- 
times by  the  day  and  sometimes  by  the  log.  I 
never  raised  any  logs  belonging  to  Mr.  Stout 
that  I  knew  of.  The  bill  of  sale  was  read  to 
me  before  I  signed  it 

"Recalled  by  plaintiff  on  cross-examination: 
Q.  When  you  sold  your  logging  business  to  Mr. 
Hewitt  was  he  not  representing  plaintiff,  to 
your  knowledge,  and  did  not  the  sale  include 
all  the  floating  timber  in  the  brands  used  by 
you  up  to  that  date,  in  the  river  at  the  time  of 
delivery?  A.  Yes;  I  knew  he  was  buying  for 
plaintiff,  and  I  sold  all  the  logs  floating  in  the 
river  at  that  time,  at  Indian  Village.  Some  logs 
marked  with  the  RE  brand  were  included  in 
this  sale.  Q.  Some  of  those  other  brands  might 
have  been  in  that  bill  of  sale  when  it  was  read 
to  you  and  you  do  not  remember  it  could  they 
not?  A.  No;  my  memory  is  not  quite  that 
short  It  has  been  about  ten  years  since  I  used 
one  of  the  partnership  brands.  Q.  Mr.  Nevils, 
did  you  not  crib  all  your  timber  at  the  place  it 
was  put  in,  and  make  delivery  of  the  same  at 
Jones  Bluff,  in  the  N=  brand,  when  you  com- 
menced logging,  after  you  sold  out  to  plaintiff? 
A,  Yes." 
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Bill  of  sale  marked  "P  8,"  was  executed 
by  John  W.  McFatter,  and  purports,  for  a 
consideration  of  $5,  to  convey  his  rights  in 
13  brands.  Galled  as  a  witness  by  defend- 
ant, he  testified  that  he  had  logged  In  the 
Calcasieu  river  and  its  tributaries  for  about 
20  years,  but  had  retired  from  the  business 
some  10  or  12  years  before  (or,  say,  in  1903 
or  1901),  and  has  been  living  in  Texas,  for  8 
years  (or  since  1905);  that,  when  he  moved 
to  Texas,  he  abandoned  all  logs  left  by  him 
in  the  streams  mentioned.  His  attention  was 
then  called  to  Exhibit  "P  8,"  and  he  was 
asked  whether  he  had  ever  used  the  brands 
reproduced  therein,  and  his  answer  and  fur- 
ther examination  proceed  as  follows : 

"I  never  used  or  bought  any  logs  in  the  fol- 
lowing brands,  viz.:  (He  then  specifies  four  of 
the  brands  which  appear  in  the  exhibit.)  I  do 
not  remember  ever  buying  any  logs  in  or  using 
the  following  brands:  (He  then  specifies  four 
other  brands  which  appear  in  the  exhibit.)  I 
bought  some  logs  in  the  PN  -brand.  HA  is 
my  own  brand,  which  I  used  in  Bayou  Serpent 
and  Bundick's  creek.  Q.  When  you  signed  doc- 
ument marked  'P  8,'  what  brands  were  in  it? 
A.  I  did  not  see  any  in  it  when  I  signed  it. 
I  told  Mr.  Hewitt,  at  the  time  that  I  signed 
this  document,  what  my  brands  were,  but  also 
told  him  that  I  did  not  know  in  what  brands  I 
had  bought  logs:  that  he  knew  as  much  about 
it  as  I  did:  When  he  paid  me  $5,  as  a  con- 
sideration for  this  sale,  for  the  sunken  logs  that 
I  had,  I  told  him  I  would  take  it  because  I 
considered  it  like  picking  it  up. 

'•Cross-examination:  Q.  What  brands  on  the 
bill  of  sale  did  you  really  sell,  to  the  best  of 
your  recollection  now?  A.  I  sold  logs  I  owned 
under  the  AB,  HA,  and  PN  brands.  I  never 
noticed  any  brands  on  the  bill  of  sale  when  I 
sipned  it  I  could  not  have  sold  brands  that  I 
never  owned.  At  different  times  I  have  sold  to 
the  following  parties,  in  these  brands,  viz.:  To 
plaintiff,  to  W.  B.  Norris,  to  Ryan  &  Geary,  to 
Perkins  &  Miller,  to  Stewart  &  Merriman,  to 
Menefee  Lumber  Company.  •  •  *  At  dif- 
ferent times  I  bought  a  great  many  logs  from 
different  parties,  in  various  brands.  I  remember 
the  following:  ED,  W,  NA.  I  could  sit  here 
and  think  of  others  probably.  At  the  time  I 
signed  the  bill  of  sale,  I  reckon  I  read  it,  but 
I  do  not  remember.  I  told  Mr.  Hewitt  I  could 
give  him  my  brands,  the  brands  that  I  used,  but 
the  brands  that  I  bought  logs  in  I  could  not  give 
him;  that  he  knew  them  as  well  as  I  did. 
*  •  *  I  am  engaged  in  the  cattle  business  in 
Texas,  and  have  not  bothered  my  brains  with 
my  logging  operations  since  I  lived  in  Texas,  for 
the  past  eight  years.  •  •  •  Q.  Have  you 
sold  logs  for  other  people  to  the  plaintiff  com- 
pany ?  A.  Yes ;  I  run  other  people's  timber  for 
them,  at  times,  turned  it  over  to  plaintiff,  col- 
lected the  money,  and  paid  it  to  the  owners  of 
the  timber.  At  times  I  told  plaintiff,  who  owned 
the  various  brands  in  the  run,  and  sometimes,  I 
reckon,  I  did  not,  but  collected  the  money  and 
settled  with  the  owners." 

The  consideration  expressed  in  all  of  the 
bills  of  sale  exhibited  by  plaintiff  was  mere- 
ly nominal,  and  those  by  whom  the  bills 
were  executed,  who  were  examined  as  wit- 
nesses, testified,  without  exception,  so  far 
as  we  now  recall,  that  they  never  had  any  in- 
tention of  attempting  to  raise  any  sunken 
logs  which  may  have  belonged  to  them,  and 
had  no  objection,  and  interposed  none,  to  the 
raising  of  them  by  others,  though  two  or 


three  of  them,  perhaps,  seemed  to  think  that 
persons  who  had  never  put  any  logs  into  the 
streams,  or  who  had  quit  logging,  should 
not  be  permitted  to  take  any  out.  Their 
idea  seems  to  have  been  that,  if  plaintiff 
chose  to  pay  them — whether  $1,  or  $2.50,  or 
$5 — for  any  interest  they  might  have  had 
in  such  logs,  it  was  so  much  "picked  up,"  as 
Mr.  McFatter  has  expressed  it  In  July, 
1908,  plaintiff  stationed  George  Green  and 
Charles  Materne  (one  at  a  time)  at  defend- 
ant's mill,  with  instructions  to  note  the 
brands  upon  all  sinkers  purchased  by  defend- 
ant and  delivered  at  the  mill,  and  the  state- 
ment annexed  to  the  petition,  and  which,  on 
the  trial,  was  marked  "P  46,"  is  said  to  show 
an  aggregate  of  2,731  logs,  bearing  some  hun- 
dreds of  different  brands.  Green  and  Ma- 
terne were  not  informed  of  the  purpose  which 
plaintiff  had  In  view,  nor  as  to  the  brands 
with  reference  to  which  plaintiff  pretends  to 
have  acquired  the  rights  here  set  up;  and, 
whilst  they  appear  to  have  noted  all  of  the 
loggers',  or  original  owners',  brands  on  the 
logs  purchased  by  defendant,  we  do  not  under- 
stand that  they  noted  the  receiving  marks 
which  may  have  been  placed  upon  any  of 
the  logs,  and  which  would  have  indicated 
that  they  had  been  delivered  to,  and  had  be- 
come the  property  of,  one  or  the  other  of  the 
millers.  It  appears,  too,  from  the  testimony 
of  Green  and  Materne  and  of  others,  and  the 
fact  is  unquestioned,  that  the  sinkers  so  ac- 
quired by  defendant  were  cut  into  lumber 
immediately;  so  that,  when  plaintiff  insti- 
tuted this  suit,  upon,  say  November  8,  1912, 
It  knew  that  the  logs  to  which  It  asserted 
claim  were  not  in  existence;  from  which  It 
follows  that  the  only  claim  which  it  could 
seriously,  or  in  good  faith,  have  asserted 
was  the  alternative  claim  for  damages,  al- 
leged to  have  been  sustained  by  reason  of  de- 
fendant's acquisition  and  conversion  of  the 
logs. 

Some  time  after  the  institution  of  the  suit, 
plaintiff  entered  a  remittitur,  reducing  its 
claim  by  deducting  logs  included  in  a  certain 
Exhibit  "P  47,"  as  follows : 


By  deducting  77  logs  claimed  as  raised  in 

1908,  valued  at  $  262  00 

"       "        266  logs  claimed  as  raised  In 

1909,  valued  at   904  00 

"       "        221  logs  claimed  an  raised  in 

1910,  valued  at   761  00 

"       "         12  logs  claimed  as  raised  in 

1911,  valued  at   41  00 

"         SO  logs  claimed  as  raised  In 

1912,  valued  at   102  00 


Total  logs  606  Total  value  $2,060  00 


The  suit  appears  to  have  been  instituted 
on  November  8,  1912,  and,  according  to  Ex- 
hibit P  46,  there  were  only  301  of  the  sinkers 
in  question  that  were  acquired  by  defendant 
within  the  year  preceding  that  date,  from 
which,  if  we  deduct  42,  included  in  the  re- 
mittitur, as  having  been  so  acquired  in  1911 
and  1912,  there  would  remain  259  of  the  sink- 
ers, with  respect  to  which  the  plea  of  pre- 
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Bcriptlon  would  not  apply.  We  should  find 
some  difficulty,  however,  in  the  identification, 
since  the  document  filed  with  the  remittitur 
purports  to  identify  no  logs  acquired  in  1911, 
and  only  10  as  acquired  in  1912. 

Opinion. 

[1]  It  will  be  seen,  from  the  foregoing 
statement,  that,  with  respect  to  the  logs  re- 
ferred to  in  the  petition,  all  save  259  had 
ceased  to  exist,  to  the  knowledge  of  plain- 
tiffs agents,  more  than  a  year  prior  to  the 
institution  of  this  suit;  and  hence  that,  as 
to  them,  the  action  is  one  sounding  in  dam- 
ages for  the  alleged  tortious  conversion  of 
the  property  of  another. 

In  the  case  of  Shields  v.  Whitlock  &  Brown, 
110  La.  714,  34  South.  747,  plaintiff  alleged 
that  defendants  had  trespassed  upon  his  land 
and  had  cut  and  removed  his  timber,  and 
his  demand  for  the  value  of  the  timber  as 
damages  was  met  by  the  plea  of  prescription 
of  one  year,  as  against  which  his  counsel 
argued  that  there  should  be  a  difference  in 
the  application  of  the  prescription  between 
the  claim  for  damages  resulting  from  the 
trespass  and  the  claim  for  the  value  of  the 
timber.   It  was  said  by  the  court: 

"We  feel  very  much  inclined  to  the  view  that 
there  ought  to  be  such  a  difference,  but  it  does 
not  seem  to  be  recognized  by  the  law  or  the  ju- 
risprudence of  this  state. 

"Personal  actions  arise  from  offenses,  as 
when  one  has  become  liable  to  another  for  in- 
jury he  has  inflicted  on  him  by  some  crime  or 
offense,  such  aB  theft  or  slander.  Code  of  Prac- 
tice, art.  31.  Such  actions — i.  e.,  actions  for 
damages  resulting  from  offenses — as  also  actions 
resulting  from  quasi  offenses,  are  prescribed  in 
one  year.   Civ.  Code,  art.  3536." 

And  it  was  held  that  the  action  became 
prescribed  at  the  expiration  of  one  year  from 
the  date  upon  which  the  timber  was  cut  and 
removed,  even  though  plaintiff  may  not  have 
learned  of  the  offense  until  afterwards. 

In  support  of  the  conclusion  so  reached, 
the  court  cited  the  case  of  De  Lizardi  v.  N. 
O.  Canal  &  Banking  Co.,  25  La.  Ann.  414; 
and  referred  to  the  fact  that  Act  No.  33  of 
1902  (p.  41)  had  not  been  passed  until  after 
the  institution  of  the  suit  Other  cases  to 
the  same  effect  are :  Williams  v.  Greiner,  20 
La.  Ann.  151 ;  Edwards,  Curator,  v.  Ballard, 
20  La.  Ann.  171;  Wood  v.  Harlspe,  26  La. 
Ann.  511 ;  Antrim  Lumber  Co.  v.  S.  H.  Bal- 
llnger  &  Co.,  121  La.  306,  46  South.  337; 
Thomas  v.  Whittington  et  al.,  127  La.  551,  53 
South.  860 ;  Davis  et  al.  v.  Ruddock  Orleans 
Cypress  Co.,  132  La.  985,  62  South.  114; 
Lovell  v.  Cragin,  136  U.  S.  131,  10  Sup.  Ct. 
1024,  34  L.  Ed.  372.  Act  No.  33  of  1902  (p. 
41),  it  may  be  remarked,  amended  C.  C.  3537, 
only  by  declaring  that : 

"Where  land,  timber  or  property  has  been  in- 
jured, cut,  damaged,  or  destroyed  (the  prescrip- 
tion of  one  year  runs)  from  the  date  knowl- 
edge of  such  damage  is  received  by  the  owner 
thereof." 

[2,  t]  In  the  instant  case,  plaintiff  had  two 
men  employed  whose  sole  duty  it  was  to  ob- 


serve and  make  a  record  of  the  deliveries  of 
sinkers  to  defendant,  and  it  is  upon  that  rec- 
ord that  this  suit  is  predicated. 

Beyond  that,  the  two  men  have  testified 
that  the  sinkers  were  cut  into  lumber  as  soon 
as  received,  so  that,  even  if  it  were  conceded 
that  an  action  for  the  sinkers  would  not  be 
prescribed,  knowledge  of  the  fact  that  the 
sinkers  to  which  we  are  now  referring  had 
ceased  to  exist  is  shown  to  have  reached 
plaintiff,  through  its  agents,  more  than  a  year 
before  its  present  claim  for  damages  was 
asserted.   The  claim,  as  to  those  sinkers,  is 
therefore  prescribed.    As  to  the  logs  (say, 
301)  shown  to  have  been  acquired  by  defend- 
ant within  the  year  preceding  the  institution 
of  the  suit,  we  find  it  impossible,  after  mak- 
ing the  deductions  called  for  by  the  remit- 
titur—of  12  logs  acquired  in  1911,  and  30 
acquired  in  1912 — to  determine  which  of  those 
that  remain  are  now  claimed  by  plaintiff, 
since  it  has  Identified,  by  the  brands,  only 
10  of  the  42  which  are  included  in  the  remit- 
titur, and  we  have  no  means  of  identifying 
the  others.   Beyond  this  added  element  of  un- 
certainty, there  are  those  to  which  we  hare 
referred  in  the  statement  of  the  case.  A  ma- 
jority of  the  brands  reproduced  on  Exhibit 
P  46,  as  appearing  on  logs  purchased  by  de- 
fendant within  the  period  in  question,  have 
been  shown  to  have  been  used  by  others,  and. 
in  some  cases,  by  many  others,  than  those 
from  whom  plaintiff  has  assumed  to  have 
acquired  them.   In  other  cases,  even  though 
the  logger  from  whom  plaintiff  holds  a  bill 
of  sale  may  have  been  the  only  person  who 
used  a  particular  brand,  the  evidence  affords 
no  reasonable  assurance  that  logs  bearing 
such  brands  belonged  to  him  when  they  sank, 
since  they  may  have  sunk  after  he  had  de- 
livered them  to  the  miller  and  received  the 
price.   Again,  it  is  evident,  as  shown  by  the 
testimony  of  Nevils  and  McFatter,  that  plain- 
tiff's agent,  in  an  excess  of  zeal,  has  includ- 
ed in  some  bills  of  sale  brands  in  which  the 
signers  of  those  bills  had  no  rights  and  Id 
which  they  intended  to  sell  none;  and,  even 
where  only  their  own  brands  are  specified, 
it  does  not  follow  that  plaintiff  acquired  title 
to  all  the  sunken  logs  so  marked,  since  the 
evidence  shows  that  the  logs  were  probably 
sold  before  they  sank.    And,  finally — and 
this  consideration  applies  to  some  28  logs, 
bearing  plaintiff" s  brand  or  receiving  "hack," 
which  appear  to  have  been  included  among 
those  acquired  by  defendant  between  Novem- 
ber 14,  1911,  and  November  8,  1912 — the  evi- 
dence shows  that,  while  plaintiff  had  men 
employed  to  check  up  the  sinkers  purchased 
by  the  other  mills,  with  a  view  to  the  institu- 
tion of  this  suit,  it  had  men  employed  t<> 
raise  sinkers,  who  were  instructed  to  raise 
all  they  could  get,  without  regard  to  their 
marks  or  brands,  and  several  of  those  men 
have  testified  that  sinkers  bearing  the  brand 
or  receiving  mark  of  the  defendant  were  in- 
cluded among  those  raised  by  them  and  de- 
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llvered  to  plaintiff.  There  Is  somewhere, 
in  the  mass  of  the  testimony,  a  statement  to 
the  effect  that,  in  paying  for  sinkers,  plaintiff 
reserved  or  withheld  something  for  the  sup- 
posed owners,  but  there  is  nothing  to  show 
that  any  payments  were  made  to  such  own- 
ers, that  any  accounts  were  kept  upon  the 
basis  of  which  such  payments  could  be  made, 
or  that  such  supposed  owners  have  ever  been 
advised  that  plaintiff  is  holding  any  bal- 
ances to  their  credit.  In  fact,  as  appears 
from  our  statement  of  the  case,  plaintiff's 
president  denied  ail  knowledge  of  its  acquisi- 
tion of  sinkers,  subject  to  the  qualification 
that  he  would  be  willing  to  acknowledge  such 
as  were  brought  home  to  him,  and  to  the 
eventual  qualification  that  he  was  absent  a 
great  part  of  the  time  of  late  years,  and 
knew  nothing  about  it  The  fact  remains 
that  plaintiff  and  the  loggers  and  all  the 
other  lumber  concerns  in  Calcasieu  parish 
had  always,  in  the  past,  accepted,  and  acted 
upon  the  common  understanding  that  a  log 
which  had  sunk  to  the  bottom  of  a  stream 
was  to  be  regarded  as  derelict  and  abandon- 
ed, and  became  the  property  of  him  who 
put  himself  to  the  trouble  and  expense  of 
raising  It.  Finding  that,  by  reason  of  the 
situation  of  its  mill,  the  understanding  did 
not  operate  to  its  advantage,  plaintiff,  in 
1903,  made  an  effort  to  put  an  end  to  it  The 
effort  failed  and  thereafter,  If  we  are  to 
Judge  from  the  evidence  in  the  record,  plain- 
tiff became  more  extensively  engaged  in  the 
raising  of  sinkers  than  any  other  single  con- 
cern. It  then  attempted,  in  the  manner 
which  has  been  stated,  to  acquire  what  it 
seems  to  have  assumed  to  be,  the  most  ex- 
tensive sinker  rights,  and,  upon  the  basis  of 
such  supposed  acquisition,  undertook  to  gath- 
er testimony  with  a  view  to  the  bringing  of 
this  suit  It  however,  gave  no  notice  of  such 
purpose;  and,  during  the  period  between 
July  25,  1908,  and  September  30,  1912,  when 
its  men  were  stationed  at  defendant's  mill, 
checking  defendant's  purchases  of  sinkers, 
though  it  was  itself  engaged  In  raising  sink- 
ers, though  it  knew  that  many  others  had 
equipped  themselves  for,  and  were  engaged 
in,  that  business,  as  a  means  of  livelihood, 
and  though  it  knew  that  sinkers  were  being 
daily  sold,  in  open  market  and  open  competi- 
tion, to  the  different  mills,  it  issued  no  notice 
concerning  the  marks  and  the  brands  that 
it  now  claims  to  have  acquired,  or  of  its  in- 
tention, at  some  future  time,  to  bring  an 
action  or  actions  in  damages  for  the  doing 
by  others  of  that  which  it  also  was  doing. 
We  do  not  see,  under  the  circumstances  stat- 
ed, how  this  action  can  be  maintained.  There 
are  probably  hundreds  of  thousands  of  logs 
in  the  Calcasieu  river  and  its  tributaries 
to  which  plaintiff  has  not  the  shadow  of  a 
title,  and  the  business  of  raising  them  is 
a  perfectly  legitimate  one.  More  than  that 
In  view  of  the  common  understanding,  gen- 
erally acted  upon,  that  a  sinker  was  to 
be  regarded  as  abandoned,  and  became  the 


property  of  him  who  raised  it,  the  fact 
that  tne  sinkers  which  were  raised  bore 
one  brand  or  another  did  not  make  the  busi- 
ness illegitimate,  so  long  as  the  one  who  real- 
ly owned  the  sunken  logs  gave  no  notice,  by 
word  or  deed,  of  an  intention  to  preserve  his 
rights. 

[4]  Abandonment  of  property,  like  aban- 
donment and  acquisition  of  domicile,  Is  made 
up  of  the  two  elements — Intention  and  ac- 
tion or  inaction.  1  Cyc.  p.  4;  Log  Owners' 
Booming  Co.  v.  Hubbell,  135  Mich.  65,  97  N. 
W.  157,  4LR.A.  (N.  S.)  573,  and  note.  And 
the  Intention  to  abandon  may  be  inferred,  in 
a  case  such  as  this,  where  the  owner  makes 
no  effort,  and  takes  no  action,  looking  to  the 
recovery  of  his  property,  and  particularly 
where  he,  himself,  acta  upon,  and  profits  by, 
a  common  understanding  to  the  effect  that 
property  such  as  is  here  in  question  is  to  be 
regarded  as  abandoned. 

In  Creevy  v.  Breedlove,  12  I&.  Ann.  745, 
it  was  said  by  this  court: 

"The  property  sunk  in  the  steamer  Tennessee, 
having  been  unclaimed  for  23  years,  was  clearly 
derelict.  The  plaintiffs  had  a  right  to  attempt 
its  recovery  by  means  of  their  diving  bells  and 
wrecking  apparatus." 

To  much  the  same  effect  was  the  decision 
in  Eads  v.  Brazelton,  22  Ark.  499,  79  Am. 
Dec.  88.  See,  also,  the  decisions  in  McGoon 
v.  Ankeny,  11  111.  558,  and  Haslem  v.  Lock- 
wood,  37  Conn.  500,  9  Am.  Bep.  350.  In 
some  cases  it-  appears  to  have  been  held  that 
if  the  intention  to  relinquish  the  property  ex- 
ists, for  ever  so  short  a  time,  the  abandon- 
ment is  complete  (Judson  v.  Malloy,  40  Cal. 
299 ;  Davis  v.  Butler,  6  Cal.  510) ;  and  that 
the  abandonment  having  once  taken  place, 
the  owner  loses  his  title,  and  cannot  by 
change  of  intention,  resume  it  Derry  v. 
Boss,  5  Colo.  295;  1  Enc.  of  Ev.  Verbo. 
"Abandonment." 

In  the  instant  case,  the  parties  from  whom 
plaintiff  assumes  to  have  acquired  have  testi- 
fied, almost  without  exception,  that  they 
had  no  Intention  of  attempting  to  recover  any 
sunken  logs  which  they  may  have  owned; 
and  it  was  upon  the  faith  of  the  consensus 
of  opinion  that  such  logs  were  abandoned — 
an  opinion  that  was  accepted  and  acted  upon 
for  years — that  men  equipped  themselves 
with  boats  and  apparatus  and  entered  upon 
the  raising  of  such  logs,  as  a  business.  Plain- 
tiff was  no  doubt  Interested  in  raising  its 
own  logs,  but  Its  raising  and  retention  of 
the  logs  of  others  can  be  J  us  tilled  only  upon 
the  theory  that  it  too,  acquiesced  in  the 
generally  accepted  opinion  to  which  we  have 
referred;  and  we  conclude  that  Its  action 
in  the  premises  authorized  the  presumption 
that  it  had  so  acquiesced.  Defendant  by 
answer  to  the  appeal,  prays  that  the  judg- 
ment be  so  amended  as  to  make  it  clear  that 
he  shall  be  allowed  to  recover  the  entire 
costs  to  which  he  has  been  subjected  in  the 
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summoning  and  examination  of  witnesses  to 
meet  the  multifarious  demands  set  up  in  the 
petition,  and  we  are  of  opinion  that  he  is 
entitled  to  that  relief. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
so  amended  as  that  plaintiff  is  condemned  to 
pay  all  costs  Incurred  by  defendant  in  defense 
of  this  suit,  whether  for  witnesses  or  other- 
wise, the  same  to  be  taxed  by  the  court  a 
qua.  It  is  further  decreed  that,  as  thus 
amended,  said  judgment  be  affirmed. 

BREAUX,  C.  J.,  dissents. 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 

(134  La.)  ' 
No.  19,13ft 

POURCIAU  v.  ANGELLOZ. 

^Supreme  Court  of  Louisiana.    June  30,  1913. 
On  Rehearing,  Feb.  2,  1914.) 

(Syllabus  bp  the  Court.) 

L.  Taxation  ({  710*)  — Tax  Salk—  Redemp- 
tion. 

Where  three  quarter  sections  of  land  were 
.sold  at  tax  sale  under  an  assessment  against 
A.,  and  B.,  who  had  a  title  of  record  to  one  of 
the  quarters,  tendered  to  C.  the  purchaser  at 
tax  sale,  the  full  amount  of  the  taxes,  costs, 
and  penalties  paid  by  him,  and  20  per  cent 
thereon,  and  C,  without  assigning  any  reasons, 
declined  to  accept  the  tender,  whereupon  B.  de- 
posited the  money  with  the  sheriff  and  ex  of- 
ficio tax  collector,  with  a  written  statement 
that  the  tender  was  made  to  redeem  two  of  the 
quarter  sections,  and  C.  subsequently  declined 
to  accept  the  money  from  the  sheriff,  held  that 
the  tender  as  made  worked  the  redemption  of 
the  property  as  a  whole,  and  that  B.  expressed 
willingness  to  restrict  the  redemption  to  two 
of  the  quarter  sections  did  not  nullify  the  legal 
effect  of  the  tender. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent,  Dig.  §§  1436,  1437;  Dec.  Dig.  §  710.*] 

2.  Taxation  (8  709*)— Tax  Sale  — Cube  or 

Assessment — Redemption. 

Where  lands  of  two  or  more  persons  have 
been  included  in  the  same  assessment  and  sold 
at  tax  sale,  there  is  no  statute  of  this  state 
which  authorizes  a  correction  of  the  assess- 
ment after  the  sale,  so  that  the  property  may 
be  redeemed  in  parcels. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  fif  1430-1435;  Dec.  Dig.  §  709.*] 

Provosty,  J.,  dissenting. 

Appeal  from  Twenty-First  Judicial  Dis- 
trict Court,  Parish  of  Iberville;  L.  B.  Clai- 
borne, Judge. 

Action  by  L.  Enomie  Pourclau  against  Ar- 
thur H.  Angelloz,  wherein  the  L.  Baist  Coop- 
erage Company,  Limited,  filed  intervention 
and  third  opposition.  From  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
dismissed  on  rehearing. 

J.  H.  Pugh,  of  Plaquemlne,  and  Walter 
Lehmann,  of  St  Louis,  Mo.,  for  appellant. 
Paul  G.  Borron,  of  Plaquemlne,  and  William 
C.  Carruth,  of  New  Orleans,  for  appellee. 


PROVOSTY,  J.  A  tract  of  woodland,  con- 
taining 222  acres,  and  composed  of  the  N. 
%  and  the  S.  B.  %  of  section  41,  township 
8,  range  11,  parish  of  Iberville,  was  assess- 
ed, under  that  description,  to  its  owner,  es- 
tate of  Millaudon,  and  was  advertised,  un- 
der the  same  description,  to  be  sold  at  tax 
sale  for  nonpayment  of  the  taxes  thus  as- 
sessed, and  on  June  2,  1906,  was  adjudicated 
at  the  tax  sale,  under  the  same  description, 
to  the  plaintiff  in  this  suit 

The  defendant  had  bought  one  of  the  three 
quarter  sections  composing  this  tract,  name- 
ly, the  N.  W.  %,  along  with  other  lands,  in 
good  faith,  from  J.  E.  Dunlap,  in  1900,  and 
in  1905  had  caused  some  200  trees  to  be 
deadened  on  It  He  was  cutting  and  remov- 
ing timber  from  it  in  March,  1908,  when  the 
plaintiff,  hearing  of  it,  objected,  and  this  led 
to  the  discovery  on  the  part  of  plaintiff  that 
the  description  in  his  tax  deed  was  errone- 
ous; that  instead  of  reading  N.  %  and  S. 
E.  %,  it  read  S.  %  and  N.  E.  %.  He  at 
once  had  the  sheriff  to  make  and  record  a 
new  deed  with  the  correct  description. 

The  defendant  then  offered  to  redeem  from 
the  tax  sale  two  of  the  three  quarter  sec- 
tions, namely,  the  N.  W.  %  and  the  S.  E. 
%,  and  made  a  tender  in  due  form.  Plain- 
tiff declined  to  accept  the  tender,  giving  no 
reasons,  and  brought  this  suit  in  February. 
1909,  to  recover  possession  of  these  two  quar- 
ter sections  and  the  value  of  the  timber  re- 
moved therefrom. 

Defendant  contends  that  a  misdescription 
in  a  tax  deed  cannot  be  corrected ;  and  that 
therefore  plaintiff  has  no  title  to  this  N.  W. 

which  was  not  Included  In  the  tax  deed 
to  him  as  originally  made  and  recorded. 
The  defendant  can  hardly  be  serious  in  this 
contention.  Nothing  can  be  plainer  than 
that  the  purchaser  at  a  tax  sale  is  entitled 
to  a  deed  to  whatever  has  been  adjudicat- 
ed to  him,  and  that  if  the  sheriff,  by  acci- 
dent or  design,  makes  a  deed  to  something 
else,  there  Is  nothing  for  him  to  do  but  to 
correct  himself.  The  case  of  Ramos  v.  La- 
barre,  116  La.  559-681,  40  South.  898.  cited 
by  the  learned  counsel,  involved  an  attempt 
to  bring  property  within  a  tax  sale,  which 
had  not  been  embraced  In  it  which  presents, 
of  course,  an  entirely  different  proposition. 
Quoting  the  syllabus  of  the  case: 

"No  part  of  it  was  included  within  the  bound- 
aries given  in  the  assessment  the  advertisement, 
the  adjudication,  or  the  sheriff's  deed  of  sale. 
Subsequent  purchasers  were  without  power  or 
authority,  by  giving  (as  between  themselves) 
additional  boundaries  to  the  land  adjudicated 
at  the  tax  sale,  to  give  the  tax  sale  a  force  and 
effect  which  the  sale  itself  did  not  have." 

It  is  no  doubt  true,  as  contended,  that  "a 
purchaser  claiming  title  under  a  forced  sale 
of  property  must  show  that  all  formalities 
required  by  law  have  been  strictly  and 
faithfully  complied  with";  but  the  formali- 
ties here  meant  are  those  by  which  the  title 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  4  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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of  the  expropriated  owner  Is  to  be  divested 
(that  is  to  say,  those  leading  op  to  the  ad- 
judication), for  it  is  the  adjudication  which 
divests  the  title.  "The  adjudication,"  says 
article  690,  C.  P.,  "has,  of  itself  alone,  the 
effect  of  transferring  to  the  purchaser  all 
the  rights  and  claims  which  the  party  in 
whose  hands  it  was  seized  might  have  had 
to  the  thing  adjudged."  Articles  892  and 
693,  C.  P.,  require  the  sheriff  to  execute  an 
act  of  sale  in  favor  of  the  purchaser,  and 
prescribe  what  the  deed  must  contain,  re- 
quiring it  to  mention,  among  other  things, 
"the  nature  of  the  object  sold,  with  a  de- 
scription of  it"   And  article  695  provides: 

"This  act  of  sale  adds  nothing  to  the  force 
and  effect  of  the  adjudication,  bnt  is  only  in- 
tended to  afford  the  proof  of  it  Consequently, 
if  the  sheriff  has  omitted  any  of  the  formalities 
above  prescribed,  the  adjudication  shall  not  be 
void  on  that  account,  it  it  otherwise  appear 
that  it  was  made  by  virtue  of  a  legal  authori- 
ty, and  with  all  the  forms  requisite  for  its  valid- 
ity." 

The  fact  of  the  matter  is  that  the  plain- 
tiff would  be  in  no  worse  position  if  the 
sheriff's  deed  had  not  been  corrected,  for  the 
error  In  question  is  patent  on  the  face  of 
the  tax  proceedings,  and  could  not  be  al- 
lowed to  defeat  the  title  which  he  acquired 
by  the  adjudication.  This  adjudication  could 
be  shown  by  parol  evidence.  Harvey  v.  Gulf 
States,  108  La.  560,  32  South.  475. 

A  county  treasurer,  having  given  an  im- 
perfect or  Informal  tax  deed  which  does  not 
pass  title,  may,  on  his  own  motion,  give  a 
second  deed  correct  in  fact  and  regular  in 
form.  McCready  v.  Sexton,  29  Iowa,  356,  4 
Am.  Rep.  214. 

Defendant  next  contends  that  his  attempt 
at  redemption  was  effective.  It  would  have 
been  so,  if  he  had  con  fined  his  offer  to  the 
part  which  he  had  the  right  to  redeem, 
namely,  the  N.  W.  But  he  embraced  in  It 
the  S.  E.  which  he  had  no  right  to  re- 
deem. 

Our  reason  for  saying  he  had  no  right  to 
redeem  this  S.  E.  %  is  that  he  had  no  legal 
connection  whatever  with  it.  He  did  not 
have  possession  of  it;  and  it  was  not  includ- 
ed in  the  sale  by  Dunlap  to  him.  Moreover, 
even  if  he  had  had  some  legal  connection 
with  it,  such  as  might  have  served  as  a 
foundation  for  the  right  to  redeem,  the  one 
year's  delay  allowed  by  law  for  redemption 
had  long  expired,  for  this  quarter  section 
had  been  included  in  the  description  con- 
tained in  the  original,  or  incorrect,  tax  deed 
to  plaintiff,  and  this  tax  deed  had  been 
recorded  at  the  time  of  the  tax  sale,  more 
than  two  years  before  the  offer  of  redemp- 
tion. Plaintiff  was  not  bound  to  allow  this 
S.  K.  Vi  to  be  redeemed,  and  was  therefore 
entirely  justified  in  declining  the  tender. 

Tb«-  offer  to  pay  a  certain  sum  in  redemp- 
tion of  two  specified  quarter  sections  cannot 
be  made  to  serve  as  an  offer  to  redeem  one 
of  the  quarter  sections.    Non  constat  that 


the  person  making  the  offer  would  be  will- 
ing to  redeem  only  one,  or  would  be  willing 
to  pay  in  redemption  of  only  one  the  amount 
tendered.  And  the  person  to  whom  the  of- 
fer 1b  made  is  under  no  obligation  to  enter 
Into  explanations,  or  to  give  reasons,  why  he 
declines  the  tender,  but  has  the  perfect  right 
to  simply  decline.  Defendant's  offer  of  re- 
demption may  be  said  to  have  been  condi- 
tional. The  condition  being  that  the  plaintiff 
should  also  allow  it  to  operate  for  the  re- 
demption of  the  S.  E.  %.  In  other  words, 
in  making  it,  the  defendant  practically  said 
to  the  plaintiff:  I  have  no  right  to  redeem 
the  S.  E.  but  I  have  the  right  to  redeem 
the  N.  W.  I  propose  to  redeem  both  of 
the  quarter  sections,  or  none;  and  I  now 
make  you  a  tender  for  that  purpose.  It 
can  hardly  be  necessary  to  say  that  the  plain- 
tiff was  entirely  Justified  in  refusing  such 
a  tender.  He  was,  we  repeat,  in  no  way 
bound  to  allow  the  S.  E.  %  to  be  redeemed. 

Defendant  is  shown  to  have  removed  113,- 
137  feet  of  timber,  worth  $4.50  per  thou- 
sand. For  this  plaintiff  is  entitled  to  judg- 
ment The  learned  trial  judge  allowed  $760.- 
50.  How  he  figured  this  out,  we  are  not  ad- 
vised. The  Judgment  having  been  reduced, 
the  appellee  will  have  to  pay  the  costs  of 
the  appeal. 

Against  this  claim  for  damages,  the  de- 
fendant pleads  the  prescription  of  one  year. 
This  prescription  begins  to  run  only  from 
the  time  knowledge  is  had  of  the  trespass. 
It  is  said  that  plaintiff  acquired  this  knowl- 
edge in  August,  1907,  because  he  then  visited 
this  land,  and  cannot  but  have  seen  that 
there  was  a  deadening  of  trees  on  it  He 
testifies,  however,  that  he  did  not  see  these 
signs  of  the  trespass,  and  that  he  had  no 
knowledge  of  it  before  March,  1908,  less 
than  one  year  before  the  filing  of  the  suit; 
and  he  is  uncontradicted  on  that  point 

The  judgment  appealed  from  is  reduced  to 
$509.21,  and,  as  thus  reduced,  is  affirmed; 
the  plaintiff  to  pay  the  costs  of  the  appeal. 

On  Rehearing. 

LAND,  J.  [1]  The  total  of  costs,  taxes, 
and  penalties  due  on  the  N.  of  the  S.  E.  % 
of  section  41  amounted  to  $40.22.  Defendant 
tendered  $58.41  to  redeem  the  N.  W.  %  and 
the  S.  E.  %  of  section  41.  Plaintiff  refused  to 
accept  the  tender,  without  assigning  any  rea- 
sons for  his  action.  As  a  litigant  the  plain- 
tiff contends  that  the  defendant  had  no  le- 
gal right  to  redeem  the  S.  E.  %  of  section  41, 
and  therefore  his  offer  to  redeem  the  N.  W. 
%  and  the  S.  E.  %  of  said  section  was  not 
warranted  by  the  statute. 

The  Constitution  provides  that  property 
sold  for  taxes  shall  be  redeemable  at  any 
time  for  the  space  of  one  year  by  paying  the 
price  given,  including  costs,  and  20  per  cent, 
thereon.  Article  233.  This  provision  is  in- 
corporated in  section  53  of  Act  170  of  1898; 
and  in  section  63  it  la  provided  that  the  tax 
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collector  shall  conclude  his  tax  "deed  with 
the  statement  that  said  property  shall  be  re- 
deemable at  any  time  for  the  space  of  one 
year  beginning  on  the  day  when  the  said 
deed  is  filed  for  record  in  the  conveyance  of- 
fice in  the  parish  in  which' the  property  is 
situated."  Section  65  further  provides  the 
owner  of  property  adjudicated  to  a  purchas- 
er at  tax  sale  may  redeem  by  making  pay- 
ment to  the  tax  collector  when  the  purchaser 
cannot  be  found  or  declines  to  receive  the 
payment  Section  62  provides  that  "the  own- 
er, or  any  person,  Interested  personally,  or 
as  heir,  legatee,  creditor,  or  otherwise,  in 
any  lot  or  lands  bid  in  for  and  adjudicated 
to  the  state,"  may  redeem  the  property. 

There  is  no  provision  of  the  revenue  act 
which  permits  the  redemption  of  property 
sold  at  tax  sale  for  less  than  the  total  of  the 
taxes,  penalties,  and  costs  due  thereon,  plus 
20  per  cent  After  a  tax  sale  has  been  made, 
the  question  of  redemption  is  one  between 
the  tax  purchaser  and  the  owner  or  other 
party  in  interest;  and  the  only  statutory  du- 
ty imposed  on  the  tax  collector  relative  to 
the  redemption  of  the  property  is  to  receive 
payment  when  the  purchaser  cannot  be  found 
or  declines  to  receive  it. 

The  defendant  tendered  to  the  plaintiff  a 
sum  sufficient  to  redeem  all  the  property 
which  had  been  purchased  by  him  at  a  tax 
sale,  and  the  plaintiff  declined  to  receive  pay- 
ment without  giving  any  reasons  for  his  re- 
fusal. Whereupon  the  same  sum  of  money 
was  deposited  with  the  tax  collector,  with 
the  written  statement  that  it  was  intended  to 
redeem  the  N.  E.  %  and  the  S.  E.  %  of  sec- 
tion 41. 

We  are  of  opinion  that  the  defendant  was 
bound,  as  he  did,  to  tender  the  full  amount 
of  the  taxes,  costs,  and  penalties,  and  that 
this  tender  by  operation  of  law  worked  a  re- 
demption of  the  three  quarter  sections;  and 
further  that  the  defendant  having  a  record 
title  to  one  of  the  quarter  sections,  had  a 
personal  interest  in  the  redemption  of  the 
property  as  a  whole.  The  willingness  of  the 
defendant  to  restrict  the  redemption  to  two 
of  the  quarter  sections  did  not  impair  the  le- 
gal effect  of  his  tender  of  the  full  amount  re- 
quired to  redeem  the  three  quarter  sections. 
•    Judge  Cooley  says: 

"He  who  would  redeem  must  also  pay 
the  full  amount  of  the  purchase  money,  with 
statutory  interest  and  penalty,  if  any,  irrespec- 
tive of  equitable  circumstances  which  might 
seem  to  entitle  him  to  claim  a  deduction;  but 
a  sufficient  tender  will  always  work  a  redemp- 
tion. *  *  *  Where  the  statute  makes  no 
provision  for  the  redemption  of  an  undivided  in- 
terest, the  person  who  owns  such  an  interest 
can  redeem  only  by  paying  all  the  redemption 
money." 

See  Cooley  on  Taxation,  voL  2  (3d  Ed.)  pp. 
1027-1030. 

The  same  rule  applies  where  several  par- 
cels belonging  to  different  parties  are  assess- 
ed and  sold  as  an  entirety.  37  Cyc.  1409. 

[2]  Our  revenue  act  of  1898  authorizes  the 


taxing  officers  to  correct  errors  of  assessment 
In  the  description  of  property  or  owner's 
name,  and  to  advertise  and  sell  the  same  by 
Its  correct  description.  Sections  70  and  72. 
Rut  the  statute  confers  no  power  on  the  tax- 
ing officers  to  correct  such  errors  in  the  as- 
sessment after  a  tax  sale.  In  the  recent  case 
of  Howoott  v.  Smart,  State  Tax  Collector, 
133  La.  681,  63  South.  281,  a  majority  of  this 
court  held  that  a  lump  assessment  of  lands  be- 
longing to  different  persons  could  be  correct- 
ed prior  to  a  tax  sale  of  the  property,  in 
this,  as  in  that  case,  the  owners  made  no  re- 
turn of  the  lands  for  assessment  and  this 
court  held  that  under  section  14  of  Act  170. 
p.  354,  of  1898,  the  taxpayers  were  estopped 
to  contest  the  correctness  of  the  assessment 
If  no  bidder  offers  to  pay  the  taxes  and  costs 
for  a  less  quantity,  our  statute  provides  that 
the  property  must  be  sold  as  a  whole,  and  it 
follows  must  be  redeemed  as  a  whole,  in  the 
absence  of  statutory  authority  permitting  a 
redemption  in  parcels  by  the  different  parties 
in  interest 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  and  it  Is  now  or- 
dered that  plaintiff's  suit  be  dismissed,  with 
costs. 

PROVOSTT,  J.  (dissenting).  The  right  of 
redemption  in  a  tax  sale  is  not  a  right  exist- 
ing under  general  Jurisprudence,  or,  in  oth- 
er words,  resulting  from  the  nature  of  the 
sale,  and  therefore  inherent  in  every  sale, 
but  it  is  a  statutorily  created  right;  and. 
such  being  the  case,  it  does  not  exist  other- 
wise than  exactly  and  precisely  as  the  stat- 
ute creating  it  has  made  it 

In  judging  of  this  right,  we  must  therefore 
look  to  the  statute,  and  not  to  text-books,  or 
general  Jurisprudence,  to  Cyc  or  the  A.  & 
E.  E.  of  L.  These  encyclopedias  are  exceed- 
ingly helpful  books,  but  we  cannot  trust  too 
implicitly  to  them,  as  they  not  Infrequently 
announce,  as  general  jurisprudence,  the  re- 
sult of  decisions  founded  upon  the  special 
features  of  particular  statutes. 

Under  the  statute  creating  the  right  of 
redemption  with  which  we  have  to  deal  in 
this  case,  we  know  for  certain  that  this 
right  cannot  be  exercised  after  one  year 
from  the  registry  of  the  tax  collector's  deed 
in  the  office  of  the  recorder  of  mortgages,  nor 
by  any  one  not  interested  in  the  property 
sought  to  be  redeemed. 

The  tax  collector's  deed  to  the  8.  E.  %  of 
section  41  had  been  so  recorded  for  over  one 
year  when  defendant  made  his  offer  of  re- 
demption; and  defendant  neither  had  at 
that  time  nor  had  ever  had  any  connection 
whatever  with  this  8.  EL  and  therefore 
he  was  not  interested  in  it,  within  the  mean- 
ing of  said  statute,  and  yet  his  offer  of  re- 
demption of  it  is  held  by  the  majority  opin- 
ion to  have  been  effective. 

Circumstances  alter  cases.  We  must  judge 
each  case  according  to  its  facts.  The  statute 
by  which  this  right  of  redemption  has  been 
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given  does  not  contemplate  that  different 
pieces  of  property  belonging  to  different  in- 
dividuals will  be  included  in  one  assessment 
and  sold  in  globo  as  if  belonging  to  one  tax 
debtor,  nor,  where  several  pieces  of  property 
are  thus  assessed  and  sold  in  globo,  that  the 
tax  collector,  in  making  his  deed  for  registry, 
will  describe  correctly  some  of  the  pieces  and 
incorrectly  the  others;  hence  it  has  made  no 
provision  for  such  a  case,  but  this  omission 
detracts  in  no  wise  from  the  force  of  the 
provision  that  the  right  of  redemption  ex- 
ists only  for  one  year,  and  can  be  exercised 
only  by  one  who  has  an  actual  interest  in 
the  property,  either  as  owner,  possessor,  cred- 
itor of  the  owner,  or  otherwise. 

There  can  be  no  doubt  that  an  owner  in 
lndivision  may  redeem  the  whole;  but  the 
reason  of  that  is  be  is  owner  par  my  et  par 
tout — of  part  and  of  the  wbole.  But  this 
does  not  mean  that  one  who  has  no  interest 
at  all  in  a  piece  of  land  may  redeem  it 
Thus  the  Supreme  Court  of  Iowa  held  in 
Curl  v.  Watson,  25  Iowa,  36,  95  Am.  Dec 
763,  that  an  owner  in  indlvislon  may  redeem 
the  whole;  but  held  in  Jacobs  v.  Porter,  34 
Iowa,  345,  that  the  owner  of  part  in  several- 
ty could  not  redeem  the  whole  but  only  the 
part  he  owned.  And  the  Supreme  Court  of 
California,  in  the  very  case  upon  which  is 
founded  the  citation  from  Cyc.,  relied  on  by 
the  majority  opinion,  to  the  effect  that  an 
owner  of  part  in  severalty  may  redeem  the 
whole,  decided  that,  while  the  redemptioner 
had  to  tender  the  whole  price  of  the  tax  sale, 
yet  that  his  redemption  was  effective  only 
as  to  those  parts  which  he  owned  at  the  time 
of  the  tax  sale.  Quinn  v.  Kenney,  47  Cal. 
147. 

I  do  not  doubt  at  all  that  the  redemptioner 
must  tender  the  entire  amount  of  "the  taxes, 
interests,  and  costs,  and  20  per  cent,  there- 
on"; but  the  reason  is  that  the  statute  so 
expressly  requires.  Section  63  of  Act  170,  p. 
346,  of  1898.  But  it  does  not  follow  from 
this  that  he  may  redeem  after  the  expiration 
of  the  delay  for  redemption,  or  that  he  may 
redeem  property  in  which  he  is  not  interest- 
ed. I  do  not  doubt,  either,  that  if  the  tax 
purchaser  accepts  the  tender  as  made,  and 
receives  the  entire  amount  tendered,  the  re- 
demption will  be  of  the  whole.  But,  in  such 
a  case,  the  redemption  will  be  consentual  as 
to  all  that  part  of  the  property  which  the 
redemptioner  did  not  have  the  right  to  re- 
deem, Just  as  is  the  case  when  the  tax  pur- 
chaser allows  the  redemption  to  be  made 
after  the  expiration  of  the  delay  for  redemp- 
tion. 

I  do  not  doubt,  either,  that  the  tax  pur- 
chaser may  require  the  whole  amount  of  "the 
taxes,  interest,  and  costs,  and  20  per  cent 
thereon,"  to  be  tendered  and  paid  to  him; 
but  the  reason  la  that  the  statute  so  requires. 
He  is  not  however,  bound  to  accept  that 
part  of  said  tender  which  is  for  that  part 
of  the  property  which  is  not  redeemable.  In 


such  a  case  the  offer  of  redemption  is  effec- 
tive as  to  that  part  as  to  which  the  redemp- 
tioner had  the  right  to  redeem,  but  is  inef- 
fective as  to  that  part  which  was  not  re- 
deemable. The  statute  not  having  made  any 
provision  for  apportioning  the  amount  of  the 
taxes  to  the  several  pieces  of  property,  this 
apportioning  will  have  to  be  done  by  the 
courts  as  best  they  can,  where  the  parties 
cannot  agree  upon  it 

Notwithstanding  all  that  has  been  said  on 
the  rehearing,  I  am  still  of  the  opinion  that, 
while  the  redemptioner  must  tender  the 
whole  amount  of  the  taxes,  etc.  (because  the 
statute  so  requires,  and  because  the  tax  pur- 
chaser might  not  have  been  willing  to  pur- 
chase the  property  unless  he  could  have  the 
whole,  and  hence  has  the  right  at  his  option, 
to  require  the  whole  to  be  redeemed,  if  any), 
yet  that  if  he  has  the  right  to  redeem  only 
a  part  of  the  property,  he  must  restrict  his 
offer  of  redemption  to  that  part.  The  case 
is  not  one  where  the  whole  is  Included  in  the 
less.  The  offer  to  purchase  the  wbole  of  a 
tract  of  land  composed  of  three  sections  is 
not  an  offer  to  purchase  one  of  the  sections. 
For  all  the  purposes  of  purchasing  only  one 
of  the  sections,  It  is,  legally  speaking,  no 
offer  at  all.  And  so  an  offer  to  redeem  the 
whole  of  a  tract  of  land  composed  of  three 
sections  is  not  an  offer  to  redeem  only  one 
of  the  sections;  for  all  the  purposes  of  re- 
deeming only  one  of  the  sections  it  is,  legally 
speaking,  no  offer  of  redemption  at  alL  I 
think  the  redemptioner  must  make  his  offer 
in  conformity  with  his  right;  that  if  his 
right  is  limited  to  one  only  of  the  sections, 
he  must  limit  his  offer  accordingly.  This 
point  however,  Is  dealt  with  in  the  original 
opinion,  and  need  not  be  further  dwelt  on 
here. 

For  these  reasons,  I  respectfully  dissent 


(134  La.) 

No.  19,674. 

HUDSPETH  et  aL  v.  PRODUCERS'  OIL  CO. 
et  al. 

(Supreme  Court  of  Louisiana.   March  30, 1914.) 

(Syllabus  by  the  Court.) 

1.  Minks  and  Minerals  (|  58*)  —  Lease  — 

Cube  or  Defect. 

Where,  in  a  mineral  lease,  it  was  stipulated 
that,  if  the  lessee  should  fail  to  commence  op- 
erations within  the  term  of  24  months,  then  the 
lessor  should  have  the  privilege  of  declaring 
the  lease  null  and  void  by  giving  written  notice 
to  the  lessee,  subject  to  the  right  of  the 
lessee  to  the  continuance  of  the  oil  and  mineral 
rights  granted  by  the  contract  by  the  pay- 
ment to  the  lessor  of  rental  at  the  rate  of  50 
cents  per  annum  per  acre,  until  such  time  as 
said  operations  shall  have  been  begun.  Held 
that  while  such  a  lease  may  have  been  potes- 
tative in  the  beginning,  such  defect  was  cured 
by  the  commencement  of  the  work  by  the  lessee 
at  the  instance  and  request  of  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  168,  169;  Deo,  Dig.  § 
58.*] 
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2.  Minks  and  Minerals  (|  64*)  —  Lease  — 

Rights  or  Assignee. 

Held,  farther,  that  assignees  of  the  lessor, 
after  the  commencement  of  such  operations  by 
the  lessee,  stand  in  the  shoes  of  the*  lessor,  as 
the  law  does  not  require  a  registry  of  the  ac- 
tion of  the  parties  under  a  recorded  agreement. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  g§  181-184;  Dec.  Dig.  g 
64.*] 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  Evangeline;  B.  H.  Pavy, 
Judge. 

Action  by  Mrs.  Emily  A.  Hudspeth  and 
others  against  the  Producers'  Oil  Company 
and  others.  From  a  judgment  for  defend- 
ants, plaintiffs  appeal.  Affirmed. 

E.  P.  Veazie  and  R.  Lee  Garland,  both  of 
Opelousas,  J.  S.  Wheless,  of  Beaumont,  Tex., 
and  Thlgpen  A  Herold,  of  Shreveport,  for  ap- 
pellants. Farrar,  Jonas,  Goldsborough  & 
Goldberg,  of  New  Orleans,  E.  B.  Dubulsson, 
of  Opelousas,  Hampden  Story,  of  Shreveport, 
and  Caffery,  Quintero,  Gldlere  &  Brumby, 
of  New  Orleans,  for  appellees. 

LAND,  J.  The  petition  alleged  that  Mrs. 
Emily  A.  Hudspeth  and  Miss  Leila  Hudspeth 
had  been  for  many  years  owners  of  an  un- 
divided one-half  interest  In  and  to  a  certain 
tract  of  land  in  the  parish  of  Evangeline, 
being  the  S.  %  of  the  N.  W.  %  and  the  N.  W. 
%  of  the  S.  W.  %  of  section  35,  township  3 
S.,  range  1  W.  The  petition  further  alleged 
that  the  said  Hudspeths  on  March  6,  1912, 
sold  to  their  coplaintiffs,  J.  C.  Wilson  and 
W.  B.  Tucker,  an  undivided  interest  in  and 
to  the  N.  %  of  the  S.  %  of  the  N.  W.  %  of 
said  section  35  for  the  consideration  of  $5,- 
000  in  cash,  and  $12,000  to  be  paid  by  the 
purchasers  out  of  50  per  cent  of  the  oil 
and  other  minerals  produced  from  the  prem- 
ises. 

The  petition  further  alleged  that  the  said 
Hudspeths  on  March  7,  1912,  leased  for  de- 
velopment of  oil  and  gas  to  said  Wilson  and 
Tucker  the  undivided  one-half  interest  in 
and  to  the  S.  %  of  the  S.  %  of  the  N.  W.  % 
and  the  N.  W.  %  of  the  S.  W.  %  of  section 
35  aforesaid. 

The  petitioners  alleged  that  the  other  un- 
divided one-half  interest  in  and  to  the  120 
acres  above  described  was  owned  by  the  Le 
Danois  Land  &  Stone  Company  of  the  parish 
of  Orleans,  which  had  executed  a  mineral 
lease  of  the  said  interest  to  the  Myles  Miner- 
al Company  of  said  parish;  that  all  the  land 
adjoining  the  said  120  acres  on  the  south  and 
east  was  owned  absolutely  by  the  said  Le 
Danois  Land  &  Stone  Company,  which  had 
leased  the  same  to  the  said  Myles  Mineral 
Company,  which  had  subleased  a  portion  of 
said  land  to  the  Producers'  Oil  Company  of 
Texas. 

The  petitioners  further  alleged  that  the 
Myles  Mineral  Company  had  recently  under 
its  said  lease  completed  a  producing  well  up- 
on the  S.  W.  %  of  the  N.  E.  V*  of  said  section 


85,  within  a  very  short  distance  of  the  lines 
of  the  property  in  which  the  petitioners  own- 
ed an  interest  as  aforesaid ;  and  that  said  oil 
well  was  then  flowing  large  quantities  of  oil 
dally ;  and  that  one  T.  C.  Bass  and  said  Pro- 
ducers' Oil  Company,  under  some  arrange- 
ment with  the  Myles  Mineral  Company,  were 
drilling  a  well  in  search  for  oil  and  gas  in 
the  N.  E.  %  of  said  section  within  a  few  feet 
of  petitioners'  said  property;  and  that  they 
and  other  persons  were  making  preparations 
to  drill  other  wells  adjacent  to  the  lines  of 
said  property. 

Petitioners  further  alleged  that,  to  protect 
the  land  in  which  they  were  interested  from 
drainage  by  wells  on  adjacent  lands,  it  was 
necessary  that  a  number  of  wells  be  drilled 
on  the  said  120  acres  along  and  in  proximity 
to  the  eastern  and  southern  boundary  of  said 
tract;  that  the  petitioners  were  in  posses- 
sion of  the  said  120  acres  of  land,  but  not 
claiming  exclusive  possession  of  the  same, 
conceding  the  right  of  their  co-owners  to  the 
like  possession;  and  that  your  petitioners. 
Wilson  and  Tucker,  had  commenced  to  erect 
a  derrick  thereon  for  the  purpose  of  exercis- 
ing their  right  to  drill  for  oil  and  gas,  for 
the  benefit  not  only  of  themselves  but  for 
their  co-owners. 

The  petition  further  alleged  that  the  three 
defendant  companies  were  Interfering  with 
the  petitioners  in  their  operations  for  drill- 
ing on  the  land,  and  were  threatening  to  pre- 
vent petitioners  and  other  employes  from  exer- 
cising their  said  rights  on  the  premises  by 
threat  and  show  of  force. 

Petitioners  prayed  for  writs  of  injunction 
restraining  and  prohibiting  the  defendants 
from  interfering  with,  molesting,  hindering, 
or  preventing  in  any  way  the  drilling  and 
operations  of  said  Wilson  and  Tucker  upon 
the  said  property;  and  that  after  legal  no- 
tices and  delays  for  judgment  perpetuating 
said  injunction. 

Defendants  filed  a  rule  on  the  plaintiffs  to 
show  cause  why  the  injunction  should  not  be 
dissolved  on  several  grounds,  among  others 
that  the  Myles  Mineral  Company,  at  the  time 
of  the  issuance  of  said  injunction,  was  in 
possession  of  the  property  sued  for  under  a 
valid  lease  from  Mrs.  and  Miss  Hudspeth, 
and  that  said  Wilson  and  Tucker  were  well 
acquainted  with  the  existence  of  said  lease 
before  they  made  the  purchase  and  lease  re- 
ferred to  in  the  petition;  and  that  at  the  same 
time  the  Producers'  Oil  Company,  under  a  sub- 
lease from  the  Myles  Mineral  Company  and 
said  company,  were  drilling  wells  on  said 
premises;  and  that  on  or  about  March  27, 1912, 
the  plaintiffs  took  surreptitious  possession  of 
a  piece  of  said  land  about  24  feet  square, 
against  the  warning  and  protest  of  the  com- 
pany aforesaid,  and  have  since  maintained 
said  possession  by  armed  violence;  and  that 
only  one  producing  well  was  drilled  on  the 
adjoining  property,  and,  before  any  oil  was 
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taken  therefrom  for  commercial  purposes, 
two  wells  had  been  begun  on  the  land  In  con- 
troversy. The  rule  was  referred  to  the  mer- 
its. Thereupon  the  defendant  excepted,  that 
the  plaintiffs  could  not  attack  collaterally 
the  said  lease  from  the  Hudspeths  to  the 
Myles  Mineral  Company  under  which  the  de- 
fendants were  In  possession  of  the  premises. 

Defendants,  after  pleading  the  general  Is- 
sue, averred  that  they  claimed  and  held  pos- 
session of  the  premises  by  valid  leases  from 
Mrs.  and  Miss  Hudspeth  and  the  Le  Danols 
Land  &  Stone  Company ;  that  they  sank  eight 
wells  in  proximity  to  the  tract  in  controversy 
before  they  found  oil  on  February  4,  1912, 
and  the  eighth  well  was  capped  and  not  open- 
ed until  the  latter  part  of  February,  1912, 
when  it  showed  a  flow  of  about  a  thousand 
barrels  a  day,  which  has  constantly  decreas- 
ed; and  that  while  well  No.  8  was  boring, 
and  shortly  before  the  discovery  of  oil  there- 
in, the  Myles  Mineral  Company,  at  the  so- 
licitation of  the  plaintiffs,  promised  that  the 
next  well  should  be  bored  on  the  property 
in  dispute,  with  which  promise  the  plaintiffs 
expressed  themselves  as  entirely  satisfied; 
that  in  accordance  with  this  promise  the  said 
company  on  February  19,  1912,  and  before 
No.  8  was  opened,  selected  a  spot  to  drill  a 
well  on  the  premises  in  dispute,  and  com- 
menced operations  thereon  to  clear  the  land 
and  to  erect  a  derrick,  and  prosecuted  said 
work  diligently,  and  was  so  engaged  in 
March  3,  1912,  when  the  Hudspeths  notified 
the  said  company  that  said  lease  was  not 
binding  and  was  terminated ;  whereupon  said 
company  made  to  the  said  plaintiffs  tender 
of  the  sum  required  by  said  lease  to  keep 
the  same  in  effect,  which  tender  the  said 
plaintiffs  refused.   Defendants  in  their  an- 
swer reiterated  the  averments  of  their  rule 
as  to  the  alleged  trespass  on  the  premises 
by  the  said  Wilson  and  Tucker. 

Defendants  prayed  that  the  Injunction  be 
dissolved  and  the  plaintiffs'  demand  be  re- 
jected with  costs,  reserving  to  said  plain- 
tiffs the  right  to  contest  if  they  so  desired, 
the  lease  of  said  property  by  the  Hudspeths 
to  the  Myles  Mineral  Company  in  a  direct 
action;  and  for  $1,000  for  counsel  fees,  and 
costs. 

There  was  judgment  in  favor  of  the  de- 
fendants dissolving  the  Injunction,  and  re- 
jecting plaintiffs'  demand,  and  also  for  $500, 
and  costs  to  be  taxed.   Plaintiffs  appealed. 

[1]  This  suit  was  Instituted  on  April  5, 1912. 
The  petition  ignored  the  lease  from  Mrs. 
and  Miss  Hudspeth  to  the  Myles  Mineral 
Company,  treating  the  same  as  a  nullity. 

The  lease  was  executed  on  the  10th  day 
of  April,  1909,  and  was  duly  recorded  in  the 
parish  of  St  Landry  on  May  24,  1909.  Un- 
der the  terms  of  the  contract  the  lessee  was 
to  commence  operations  on  the  tract  by 
drilling,  boring,  or  mining  for  oil  within  24 
months  from  the  date  thereof.  It  was  fur- 
ther stipulated  as  follows: 


"In  case  the  said  parties  of  the  second  part 
shall  fail  to  commence  operations  within  the 
said  term  of  twenty-four  months,  or  shall  sus- 
pend the  same  thereafter  for  as  much  as  six 
months  at  any  time,  save  for  causes  beyond 
their  control,  then  the  party  of  the  first  part 
shall  have  the  privilege  of  declaring  this  lease 
null  and  void  thereafter,  by  giving  written  no- 
tice to  the  parties  of  the  second  part,  subject  to 
the  right  of  said  parties  of  the  second  part  to 
the  continuance  of  the  oil  and  mineral  rights 
herein  granted,  by  the  payment  to  the  said  par- 
ty of  the  first  part  of  rental  at  the  rate  of 
fifty  cents  per  annum  per  acre,  until  such  time 
as  said  operations  shall  have  been  begun  or 
resumed." 

The  24  months  expired  on  April  10,  1911. 
On  March  2,  1912,  Mrs.  and  Miss  Hudspeth 
mailed  a  letter  to  the  Myles  Mineral  Com- 
pany stating  that  the  lease  had  expired  by 
limitation,  and  that  they  would  treat  the 
same  thenceforth  "as  a  nudum  pactum,  null, 
void  and  of  no  effect." 

On  March  9,  1912,  the  Myles  Mineral  Com- 
pany tendered  to  the  Hudspeths  the  sum  of 
$100  for  rental  for  the  month  ending  April 
10,  1912,  at  the  same  time  protesting  that 
the  lease  had  not  terminated,  and  asserting 
that  the  lessee  was  and  had  been  in  posses- 
sion of  the  premises  boring  wells  for  some 
time  prior  to  the  receipt  of  the  notice  from 
the  lessors.  The  evidence  tends  to  show 
that  the  defendants  on  February  19,  1912, 
selected  a  location  for  a  derrick  on  the  tract 
in  question,  and  commenced  the  work  of 
clearing  the  ground,  and  that  the  first  der- 
rick was  completed  about  March  12,  1912. 
Some  time  in  March,  1912,  Wilson  and  Tuck- 
er also  commenced  preparations  for  the  erec- 
tion of  a  derrick  on  the  premises. 

The  lease  in  question  may  have  been  po- 
testative in  the  beginning,  but  such  a  defect 
may  be  cured  by  subsequent  voluntary  per- 
formance by  the  lessees.  After  securing 
promise  of  speedy  performance,  and  after 
the  work  had  actually  commenced,  and  after 
the  discovery  of  oil  on  the  adjacent  premis- 
es by  the  operations  of  the  lessee,  the  lessors 
gave  notice  that  the  lease  was  null  and  void. 

Gen.  Myles,  the  president  of  the  company, 
testified  that  the  Hudspeths  frequently  visit- 
ed his  office  and  inquired  about  the  prospects 
of  striking  oil  In  well  No.  8;  that  in  De- 
cember, 1911,  he  told  Mrs.  Hudspeth  that  as 
soon  as  he  found  oil  he  was  going  to  put 
down  a  well  on  her  land,  "to  which  she  ex- 
pressed satisfaction";  that  some  time  in 
January,  1912,  Mrs.  Hudspeth  and  her  daugh- 
ter came  in  again,  when  they  carried  on 
about  the  same  conversation;  that  in  Feb- 
ruary, 1912,  a  few  days  after  the  well  was 
brought  in,  he  met  Mrs.  Hudspeth  in  Caron- 
delet  street,  told  her  the  news,  and  that  he 
had  given  instructions  that,  as  soon  as  they 
opened  the  well,  for  the  men  to  go  on  her 
land  and  dig  a  well  there— to  all  of  which 
she  expressed  gratification  and  thanked  him 
for  what  he  had  done  for  her. 

Mr.  Journee,  secretary  and  treasurer  of 
the  Myles  Mineral  Company,  testified  that 
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Mrs.  Hudspeth  and  her  daughter  were  contin- 
ually Informed  of  the  progress  of  the  work 
on  every  well  that  was  drilled;  that  when 
well  No.  4  was  drilled  they  were  informed 
that  if  oil  was  struck  the  next  well  would  be 
drilled  on  their  land,  and  thereupon  they 
expressed  their  appreciation  and  thanks; 
that  a  similar  interview  took  place  when 
well  No.  5  was  drilled;  that  in  January, 
1912,  Mrs.  Hudspeth,  while  well  No.  8  was 
drilling  and  after  evidence  of  oil  had  been 
found,  offered  to  sell  her  land  to  the  Myles 
Mineral  Company,  and  the  witness  advised 
her  not  to  sell  under  any  circumstances,  but 
to  hold  it  and  get  benefit  of  the  royalty. 

The  witness  Babcock  testified  that  he  heard 
a  conversation  between  Mr.  Journee  and 
Mrs.  Hudspeth,  Just  outside  of  the  Hibernia 
Bank  Building,  on  February  20,  1912;  that 
Mr.  Journee  told  Mrs.  Hudspeth  that  a  loca- 
tion had  been  made  on  her  property  and  that 
the  work  had  commenced. 

Mrs.  Hudspeth's  testimony  is  vague  and 
unsatisfactory.  She  did  not  remember  every- 
thing that  was  said ;  did  not  remember  con- 
versations ;  the  officers  of  the  Myles  Mineral 
Company  continually  promised  that  the  next 
well  would  be  on  her  land;  on  Mardl  Gras 
of  1912,  met  Gen.  Myles  on  Baronne  street 
and  congratulated  him  on  his  success;  that 
he  had  worked  so  long  and  faithful ;  and  he 
said  he  hoped  that  it  would  be  a  benefit 
to  me. 

Mrs.  Hudspeth  remembers  having  a  con- 
versation with  Mr.  Journee  about  February 
20,  1912,  but  denies  that  he  made  any  state- 
ment to  her  about  being  engaged  in  work  on 
her  land;  had  no  recollection  of  any  such 
statement ;  did  not  remember  it  at  all.  Mrs. 
Hudspeth  testified  that  she  did  not  know 
Wilson  or  Tucker  on  March  2,  1912,  when 
she  sent  the  notice  to  the  Myles  Mineral 
Company;  met  them  afterwards. 

The  following  extracts  from  the  testimony 
of  Mrs.  Hudspeth  shows  that  she  made  no 
objection  to  the  continuance  of  the  oil  lease 
until  after  well  No.  8  proved  a  gusher: 

"Q.  But  you  had  no  objection  to  the  lease 
continuing,  although  he  wasn't  living  up  to  his 
promises? 

"A.  I  had  lost  the  copy  of  the  lease,  and  I 
didn't  know  that  the  time  had  expired  until 
I  began  to  think  seriously  about  it 

"Q.  You  began  to  think  seriously  about  it 
after  well  No.  8  was  drilled? 

"A.  Yes. 

"Q.  And  after  it  had  been  found  a  gusher? 
"A.  Yes." 

There  can  be  no  question  on  the  evidence 
that  the  term  of  the  lease  was  continued  by 
the  common  consent  of  the  parties  in  Inter- 
est, and  was  by  them  treated  as  a  live  con- 
tract down  to  March  2,  1912.  The  testimony 
of  Journee  and  Champion  show  that  the 
Myles  Mineral  Company  commenced  work  on 
the  leased  premises  on  February  19, 1912,  for 
the  purpose  of  erecting  derricks  thereon. 
Journee  selected  the  location  and  ordered 


the  work  done,  and  saw  its  commencement 
Champion  did  the  work,  which  consisted  of 
clearing  up  about  12  acres  of  land  and  saw- 
ing blocks  for  derricks.  Champion  continued 
this  work  until  March  1,  1912,  when  he  left 
Subsequently  a  well  was  drilled  on  this  and 
another  location  on  the  tract  in  question. 

The  commencement  of  this  work  satisfied 
the  condition  of  the  lease,  and  thereafter 
the  lessors  had  no  legal  right  to  declare  the 
contract  a  nullity.  We  also  think  that  the 
tender  of  payment  for  delay  was  made  in 
due  time. 

[J]  The  contention  of  Wilson  and  Tucker 
that  they  cannot  be  affected  by  the  equities 
between  the  lessors  and  the  lessee  is  without 
merit.  The  contract  as  recorded  was  notice 
to  third  persons  of  all.  of  its  stipulations. 
Whether  the  contract  was  subsequently  ex- 
ecuted or  not  was  a  matter  en  pais,  which 
no  law  requires  to  be  recorded.  Hence  a 
third  person  is  necessarily  put  on  inquiry  as 
to  the  subsequent  actions  of  the  parties  un- 
der a  recorded  agreement.  Otherwise  it 
might  well  happen  that  a  debtor  who  had 
discharged  all  of  his  obligations  to  his  cred- 
itor could  not  urge  payment  discharge,  or 
release,  as  against  third  persons. 

Judgment  affirmed. 


MONROE,  J.,  concurs  in  the  decree. 


(134  La.) 

No.  20,050. 

QUAKER  REALTY  CO.,  LfcL,  v.  PURCELL. 
(Supreme  Court  of  Louisiana.   March  16,  1914. 
Rehearing  Denied  April  13,  1914.) 

(Syllabus  by  the  Court.) 

1.  Cottbt8  (S  163*)— Setting  Aside  Tax  Sale 
— Jurisdiction. 

A  judgment  of  the  First  city  court  of  New 
Orleans  in  1900,  canceling  state  tax  sales,  is  ab- 
solutely null  and  void,  because  of  want  of  juris- 
diction ratione  materia;  in  said  court.  Quaker 
Realty  Co.  v.  Purcell,  131  La.  496,  59  South. 
915;  Quaker  Realty  Co.  v.  Labasse,  131  La. 
996,  60  South.  661. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  410,  411,  443,  479,  1294;  Dec  Dig.  } 
163.*] 

2.  Taxation  (§  805*)— Tax  Title— Posses- 
sion— Prescriptive  Title. 

Possession  acquired  of  property,  after  three 
years  had  elapsed  from  the  adoption  of  the  Con- 
stitution of  1898,  cannot  have  any  effect  upon 
a  title  to  property  sold  for  delinquent  taxes 
prior  to  the  adoption  of  said  Constitution.  Ar- 
ticle 233  of  the  Constitution;  Quaker  Realty 
Co.,  Ltd.,  v.  Purcell,  131  La.  496,  59  South.  915 ; 
Norgress  v.  Schwing,  128  La.  1043,  55  South. 
667. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  §§  1593-1597;  Dec  Dig.  |  805.*] 

3.  Taxation  (§  805*)— Sale  fob  Taxes— Pre- 
scription. 

The  term  of  prescription  established  in  ar- 
ticle 233  of  the  Constitution  runs  in  favor  of  the 
state.  Norgress  v.  Schwing,  128  La.  1043,  55 
South.  667. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §|  1593-1597 ;  Dec.  Dig.  §  805.*] 
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4.  Taxation  (J  679*)— Equitable  Estoppel 
— Collection  of  Taxes. 

The  action  of  the  board  of  assessors  in  as- 
sessing property,  and  that  of  the  tax  collector 
in  collecting  taxes,  of  a  person  claiming  to  be 
the  owner  of  property  will  not  have  the  effect 
of  estopping  the  state  of  Louisiana  and  its 
transferee  in  title,  where  a  defendant  does  not 
allege  and  prove  that  he  was  in  actual,  physi- 
cal possession  during  the  time  that  it  was  im- 
properly assessed  and  adjudicated  to  the  state, 
and  that  he  has  continued  in  such  possession. 
Section  61,  Act  No.  315,  1910,  p.  536 ;  Quaker 
Realty  Co.,  Ltd..  v.  Purcell,  181  La.  496,  59 
South.  915 ;  Quaker  Realty  Co.  v.  Labasse,  131 
La.  996,  60  South.  661. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1361,  1362;  Dec  Dig.  §  679.*] 

5.  Taxation  (§  679*)— Tax  Sale— Right  to 
Question. 

Where  the  title  of  the  tax  debtor  has  been 
entirely  divested  by  a  forfeiture  and  adjudica- 
tion to  the  state  for  delinquent  taxes,  he  has  no 
concern  with  the  question  whether  or  not  the 
state,  acting  through  the  auditor,  has  conformed ' 
to  the  requirements  of  Act  No.  80  of  1888,  as 
amended  by  Act  No.  126  of  1896.  Quaker  Real- 
ty Co.  v.  Labasse,  131  La.  996,  60  South.  661 ; 
Quaker  Realty  Co.  v.  Citizens'  Bank,  131  La. 
845,  60  South.  367,  and  authorities  there  cited. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1361,  1362 ;  Dec.  Dig.  §  679.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  the  Quaker  Realty  Company, 
Limited,  against  Edward  H.  Purcell,  to  con- 
firm title  to  property.  From  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Emlle  Pomes  and  John  Watt,  both  of  New 
Orleans,  for  appellant  Wm.  Wlnans  Wall, 
of  New  Orleans,  for  appellee. 


SOMMERYILLE,  J.  Plaintiff  sues  defend- 
ant to  confirm  a  title  to  property  described 
in  Its  petition,  which  It  acquired  from  the 
state  of  Louisiana  under  the  terms  of  Act 
No.  80  of  1888,  as  amended  by  Act  No.  126 
of  1896,  which  property  had  been  previously 
gold  to  the  state  in  1885,  for  dellquent  taxes 
of  1882. 

[1]  The  parties  are  the  same  as  those  In 
suit  No.  19,266  on  the  docket  of  this  court, 
and  reported  In  131  La.  496,  59  South.  915. 
The  object  of  the  suit  is  the  same  In  both 
cases,  except  that  the  property  Involved  Is 
different;  and  the  defenses  are  the  same,  to 
a  certain  extent  It  is  unnecessary  to  review 
the  law  applicable  in  the  former  case.  That 
decision  was  affirmed  In  Quaker  Realty  Co. 
v.  Labasse,  131  La.  996,  60  South.  66L  and  in 
Quaker  Realty  Co.  v.  Citizens'  Bank,  131  La. 
845,  60  South.  367,  and  it  is  affirmed  here. 

The  property'  involved  was  vacant  at  the 
time  of  the  sale  to  the  state  In  1885. 

[3]  On  the  question  of  possession,  defend- 
ant attempted  to  show  possession  in  him  and 
his  authors  in  title  since  the  year  1902.  But 
the  prescriptive  term  of  three  years  bad  then 
run  In  favor  of  the  state,  under  article  233 
of  the  Constitution  of  the  state,  and  the  for- 


mer owner,  or  tax  debtor,  had  no  Interest  In 
the  property  at  the  time  of  the  sale  In  1901 
to  defendant  or  his  author  in  title.  We  have 
seen  that  the  state  acquired  title  in  1885. 
We  affirm  the  ruling  made  on  this  point  In 
Norgress  v.  Schwlng,  128  La.  1040,  1043,  55 
South.  667,  668,  as  follows: 

"The  plaintiff  purchased  in  good  faith,  paid 
taxes  on  the  land,  and  looked  after  it  for  a  num- 
ber of  years.  It  was  swamp  timber  land,  and 
no  one  was  in  possession  of  it  at  the  time  of 
the  tax  sale.  Defendants  took  possession  in 
the  latter  part  of  the  year  1909.  Prescription 
ran  in  favor  of  the  state  and  its  assigns,  in 
the  absence  of  possession  by  the  tax  debtor. 
The  constitutional  prescription  of  three  years  ex- 
pired in  1901 ;  and,  as  there  was  an  assessment, 
and  the  property  was  liable  for  taxes,  the  title 
of  the  plaintiff  thereupon  became  perfect  as 
against  the  tax  debtor,  his  heirs  and  assigns." 

Defendant  alleges  that  the  sale  to  the 
state  for  delinquent  taxes,  and  the  sale  by 
the  state  through  the  auditor  to  plaintiff, 
were  nullities,  because  (1)  there  was  no  legal 
description  of  the  property,  and  (2)  that  the 
property  was  not  assessed  and  sold  in  the 
name  of  the  owner;  and  he  asks  that  those 
sales  be  set  aside. 

The  objections  cannot  prevail,  for  the  rea- 
son that  there  are  but  two  exceptions  in  the 
law  found  in  article  233  of  the  Constitution, 
and  neither  of  the  two  objections  urged  are 
one  of  them.   The  article  reads: 

"No  sale  of  property  for  taxes  shall  be  set 
aside  for  any  cause,  except  on  proof  of  dual  as- 
sessment or  of  payment  of  the  taxes  for  which 
the  property  was  sold  prior  to  the  date  of  the 
sale,  unless  the  proceeding  to  annul  is  insti- 
tuted *  *  *  frithin  three  years  from  the 
adoption  of  this  Constitution,  as  to  sales  already 
made,  and  within  three  years  from  the  date  of 
recordation  of  the  tax  deed,  as  to  sales  made 
hereafter,  if  no  notice  is  given." 

[2]  As  defendant  took  possession  more 
than  three  years  after  the  adoption  of  the 
Constitution  of  1898,  prescription  had  run  In 
favor  of  the  state  when  he  claims  to  have 
acquired  possession.  Defendant  does  not  set 
up  a  dual  assessment  or  that  the  taxes  for 
which  the  property  had  been  sold  to  the 
state  were  paid,  and  he  cannot  be  heard  to 
urge  other  exceptions.  Slattery  v.  Heilperin 
&  Leonard,  110  La.  86,  34  South.  139 ;  In  re 
Quaker  Realty  Co.,  Ltd.  (In  re  Valloft)  127 
La.  208,  53  South.  526;  Cordill  v.  Quaker 
Realty  Co.,  Ltd.,  130  La.  933,  58  South.  819; 
In  re  Veith,  130  La.  1108,  58  South.  899; 
Quaker  Realty  Co.,  Ltd.,  v.  Purcell,  131  La. 
496,  59  South.  915;  Leader  Realty  Co.  v. 
Lakeview  Land  Co.,  63  South.  253,  not  yet 
officially  reported. 

Defendants  next  attack  the  sale  by  the  au- 
ditor to  this  plaintiff  as  being  absolutely  null, 
for  the  reason  that  the  auditor  did  not  com- 
ply with  the  terms  of  Act  No.  126  of  1896, 
which  requires  the  auditor,  in  selling  proper- 
ty adjudicated  to  the  state  for  delinquent 
taxes,  to  "accept  bids  therefor  equal  to  the 
face  value  of  all  taxes  that  may  be  due 
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thereon,"  and  that  the  auditor,  as  is  shown 
by  the  title  deed  Itself,  did  not  comply  with 
this  law  and  collect  from  defendant  "the 
face  value  of  all  taxes  that  may  be  dne 
thereon."  We  have  heretofore  held  that 
the  former  owner  of  the  property  was  with- 
out interest  to  set  up  the  invalidity  of  a  sale 
made  of  its  owu  property  by  the  state  to 
third  persons.  Quaker  Realty  Co.  v.  La  basse, 
131  La.  996,  60  South.  661. 

Defendants  argue  that  by  the  terms  of  Act 
No.  41  of  1912,  p.  49,  he  has  been  given  suffi- 
cient interest  In  the  property  owned  by  his 
vendor  to  set  up  the  nullity  of  the  sale  by 
the  auditor  of  the  state  to  plaintiff  and  its 
vendor.  Said  act  was  passed  to  amend  sec- 
tion 6  of  Act  No.  316  of  1910,  which  act,  in 
turn,  was  passed  to  amend  certain  sections 
of  the  Revenue  Act  No.  170  of  1898,  p.  346, 
which  refers  specially,  in  section  1,  to  the 
taxes  of  1898  and  each  succeeding  calendar 
year.  It  evidently  has  no  application  to  past 
years. 

Act  No.  41,  in  turn,  applies  to  that  prop- 
erty which  had  been  adjudicated  to  the 
state  "as  long  as  the  title  thereto  Is  in  the 
state,"  and  it  does  not  apply  to  the  property 
claimed  in  this  suit,  because  the  state  had 
parted  with  Its  title  thereto  before  the  pas- 
sage of  the  act. 

Act  No.  41  of  1912,  p.  49,  reads  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Louisiana,  that  section 
6  of  Act  No.  815  of  the  General  Assembly  of 
1910  be  amended  and  re-enacted  so  as  to  read 
as  follows: 

"Be  it  further  enacted  that  section  (62)  sixty- 
two  of  Act  170  of  1898  be  amended  and  re-en- 
acted so  as  to  read  as  follows  to  wit: 

"Sec.  62.  Be  it  further  enacted,  etc.,  that  Hf 
the  owner  or  any  person  interested  personally 
or  as  heir,  legatee,  creditor  or  otherwise,  in 
any  lots  or  lands  bid  in  for  and  adjudicated  to 
the  state,  as  long  as  the  title  thereto  is  in  the 
state,  shall  pay  to  the  treasurer  of  the  state, 
the  taxes,  interests  and  costs  and  twenty  (20) 
per  cent,  thereon,  the  register  of  the  state  land 
office,  upon  production  of  the  treasurer's  re- 
ceipt, shall  execute  and  deliver  to  such  persons 
a  certificate  of  the  same  under  the  seal  of  his 
office,  which  shall  be  held  and  taken  as  evi- 
dence of  the  redemption  of  such  land  or  lands 
with  the  name  of  the  persons  redeeming  the 
same.  The  amount  paid  shall  be  entered  upon 
the  records  of  lands  by  said  register  and  he 
shall  immediately  and  in  writing  notify  the  as- 
sessor of  the  parish  wherein  said  redeemed 
lot  or  lands  are  situated  of  said  redemption, 
provided,  no  certificate  of  redemption  shall  be 
issued  until  all  taxes,  state,  parochial,  district 
and  municipal,  due  up  to  the  day  of  the  redemp- 
tion, have  been  paid  on  said  property.  But  all 
certificates  issued  under  this  section  shall  be 
in  the  name  of  the  original  owner  to  enure  to 
the  benefit  of  all  persons  holding  rights  under 
said  owner."  The  repealing  clause  follows. 

[4]  Defendant  argues  that  he  acquired  title 
to  the  property  here  involved  in  1901,  at  a 
time  when  it  was  a  rule  of  property  that  the 
state  was  estopped  from  claiming  title  to 
property  adjudicated  to  it  for  delinquent 
taxes,  where  the  state  authorities  had  assess- 
ed and  collected  taxes  thereon  from  the  tax 
debtor,  subsequent  to  the  time  of  sale  to  the 


state,  and  that  for  the  courts  to  hold  to  the 
contrary  now  would  be  depriving  defendant 
of  his  property  without  due  process  of  law, 
in  violation  of  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States.  De- 
fendant cites  decisions  of  the  court  involv- 
ing property  which  was  and  continued  to  be 
in  the  actual  possession  of  the  tax  debtor. 
They  do  not  apply  to  vacant  property,  or  to 
this  case. 

The  courts  have  held,  since  the  adoption 
of  the  Constitution  of  1898,  that,  in  the  lan- 
guage of  the  Constitution  itself,  no  sale  of 
property  for  taxes  shall  be  set  aside  for  any 
cause,  except  on  proof  of  dual  assessment, 
or  of  payment  of  the  taxes  for  which  the 
property  was  sold  prior  to  the  date  of  the 
sale,  unless  the  proceeding  to  annul  was  In- 
stituted within  six  months  from  service  of 
notice .  of  sale,  which  notice  shall  not  be 
served  until  the  time  of  redemption  has  ex- 
pired, or  within  three  years  from  the  adop- 
tion of  the  Constitution,  as  to  sales  already 
made,  and  within  three  years  of  the  date  of 
recordation  of  the  tax  deed,  as  to  sales  made 
thereafter,  if  no  notice  be  given. 

Since  the  adoption  of  the  above  provision 
of  law  In  the  Constitution,  which  is  binding 
upon  the  courts  of  the  state,  no  sale  of  prop- 
erty for  taxes  may  be  set  aside  for  any  cause, 
save  for  the  two  exceptions  made  in  the  Con- 
stitution, of  dual  assessment,  or  of  payment 
of  taxes  on  the  property  prior  to  the  day  of 
sale  of  said  property.  This  change  in  the 
law,  made  in  1898,  was  made  prior  to  the 
acquisition  of  defendant  and  his  authors  in 
title,  in  1901.  The  alleged  rule  of  property, 
and  the  act  of  the  assessor  in  assessing  prop- 
erty to  its  former  owner,  and  of  the  collector 
in  collecting  taxes  from  him,  are  not  within 
the  exceptions ;  and  the  sale  falls  within  the 
prohibition  of  the  Constitution  that  "no  sale 
of  property  for  taxes  shall  be  set  aside  for 
any  cause";  therefore  the  causes  alleged  by 
defendant  cannot  prevail. 

A  provision  of  law,  in  line  with  the  above, 
and  with  the  decisions  of  the  courts  of  the 
state,  has  been  adopted  by  the  Legislature 
in  Act  No.  315,  1910,  i  61,  p.  536,  in  the  fol- 
lowing words: 

"Sec.  61.  Be  it  further  enacted,  etc.,  that  aft- 
er property  has  been  adjudicated  to  the  state 
in  default  of  a  bidder,  as  provided  in  section  53, 
the  same  shall  be  continued  to  be  assessed  in 
the  name  of  the  person  to  whom  it  belonged  at 
the  date  of  the  sale  until  the  lapse  of  one  year 
from  date  of  recording  the  act  of  sale  to  the 
state,  but  the  tax  collector  shall  not  sell  the 
same  under  the  assessment  and  no  tax  shall 
be  collected  or  received  thereon  by  the  tax  col- 
lector of  or  from  the  former  owner  while  said 
property  remains  in  a  condition  of  forfeiture  to 
the  state  and  said  continued  assessment  or  any 
erroneous  assessment  to  the  former  owner 
thereafter  made  and  no  error  of  the  tax  col- 
lector in  receiving  taxes  under  said  continuous 
assessment  or  other  erroneous  assessment  and 
noncontinued  possession  of  said  property  by 
said  former  owner  shall  ever  be  considered  or 
construed  by  any  court  of  this  state  as  an  es- 
toppel of  the  state  from  claiming  said  property 
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or  as  affecting  in  way  the  title  of  the  state  to 
said  property  or  its  rights  to  possession  there- 
of." 

[8]  The  above-quoted  provision  of  law  re- 
fers only  to  the  matter  of  estoppel,  as  had 
been  previously  decided  by  the  courts  of  the 
state.  But  the  courts  have  gone  further,  and 
we  hold  that,  the  title  of  the  tax  debtor  hav- 
ing been  divested  by  forfeiture  and  the  prop- 
erty adjudicated  to  the  state  for  delinquent 
taxes,  he  has  no  interest  or  concern  with  the 
question  whether  or  not  the  state,  acting 
through  the  auditor,  properly  offered  the 
property  so  acquired,  and  properly  advertis- 
ed It  before  selling  it,  or  not ;  that  said  tax 
debtor  had  no  interest  in  setting  up  the  in- 
validity in  any  respect  of  the  auditor's  deed 
to  a  third  person;  that  that  was  a  matter 
between  the  state  and  its  auditor,  or  the  state 
and  the  party  to  whom  the  property  was  sold 
by  the  auditor.  And  in  the  case  of  Quaker 
Realty  Co.  v.  Citizens'  Bank  of  Louisiana,  181 
La.  845,  60  South.  367,  we  dte  authorities  in 
support  of  that  principle  beginning  with  the 
26  La.  Ann.  through  123  La.  R.  Defendant 
has  not  been  deprived  of  his  property  with- 
out due  process  of  law. 

Defendant  selects  a  few  paragraphs  from 
our  decision  in  the  case  of  Cordlll  v.  Quaker 
Realty  Co.,  130  La.  833,  58  South.  819,  which 
might  indicate  a  variance  from  the  settled 
jurisprudence  of  the  state.    The  record  in 
that  case  discloses  that  Delphine  Gravier 
owned  certain  property  in  the  city  of  New 
Orleans,  which  had  been  erroneously  assessed 
in  the  names  of  other  people  for  many  years 
prior  to  her  death,  and  for  years  subsequent 
thereto;  that  it  had  been  forfeited  to  the 
state  for  taxes  for  the  years  1870  to  1877; 
that  Delphine  Gravier  died  in  the  year  1881 ; 
that  the  property  was  sold  In  the  year  1885 
for  the  taxes  for  the  year  1882,  assessed  in 
the  names  of  some  persons  other  than  that 
of  Delphine  Gravier;  that  in  1908  the  au- 
ditor attempted  to  sell  the  property  in  ques- 
tion to  the  Quaker  Realty  Company,  as  prop- 
erty belonging  to  the  state,  having  been  ad- 
judicated to  the  state  for  delinquent  taxes  for 
the  year  1882.  We  there  held  that,  Delphine 
Gravier  having  died  in  the  year  1881  without 
heirs,  her  succession  had  fallen  to  the  state ; 
that  the  property  formed  a  part  of  the  free 
school  fund,  and  that  the  auditor  was  with- 
out authority  to  sell  property  set  apart  by 
the  state  for  a  public  purpose ;  that  Act  No. 
80  of  1888,  as  amended  by  Act  126  of  1896, 
only  authorized  the  auditor  to  sell  property 
which  had  been  adjudicated  to  the  state  for 
delinquent  taxes ;  and  that  this  act  of  sale 
in  1003  was  null  and  void.  Then,  in  answer 
to  tbe  argument  of  defendant  that  the  state 
bad  acquired  the  property  before  the  death 
of  Delphine  Gravier  by  forfeiture  for  taxes 
during  the  years  1870  to  1877,  we  show  that 
the  alleged' title  to  the  state  for  the  taxes  for 
those  years  was  null  and  void. 


These  portions  of  the  opinion  were  obiter 
dicta. 
Judgment  affirmed. 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 


(134  La.) 

No.  20,090. 

QUAKER  REALTY  CO.,  Limited,  v.  MAIER- 
WATT  REALTY  CO. 
(Supreme  Court  of  Louisiana,  March  16,  1914. 
Rehearing  Denied  April  18,  1914.) 

(SyUabm  by  the  Court.) 

L  Appeal  and  Ebkob  (8  169*)— Pbebinta- 

tion  Below— Necessity. 

An  appellee,  in  his  answer  to  an  appeal 
taken  by  the  appellant,  cannot  plead  matters 
and  things  not  previously  pleaded  in  the  trial 
court  and  disposed  of  by  the  judgment  appealed 
from.   Code  of  Practice,  arts.  592,  887,  888. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  89  1018-1084;  Dec.  Dig.  f 
169.*] 

2.  Appeal  and  Ebbob  (|  169*)— Presenta- 
tion Below — Necessity. 

Matters  pleaded  for  the  first  time  in  the 
Supreme  Court  will  not  be  considered  by  that 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1018-1084 ;  Dec  Dig.  %' 
169.*] 

3.  Judgment  (8  660%  •)— Res  Judicata— Voxd 
Judgment. 

An  absolutely  void  judgment  cannot  be 
made  the  basis  of  a  plea  of  res  adjudicata. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  1171 ;  Dec  Dig.  8  660%.*] 

4.  Limitation  o»  Actions' (5  11*)— Operation 
Against  State. 

Prescription  does  not  run  against  the  state 
in  civil  matters.   Const,  art  198. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  81  85-89;  Dec  Dig.  8 
11.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  George  H.  Theard,  Judge. 

Action  by  the  Quaker  Realty  Company, 
Limited,  against  the  Maier-Watt  Realty  Com- 
pany. From  judgment  for  defendant,  plain- 
tiff appeals.   Reversed  and  rendered. 

Wm.  W.  Wall,  of  New  Orleans,  for  appel- 
lant Emile  Pomes,  John  Watt,  and  E.  How- 
ard McCaleb,  all  of  New  Orleans,  for  ap- 
pellee. 

SOMMERYILLB,  J.  This  case,  like  the 
one  just  decided,  numbered  20,050,  and  enti- 
tled Quaker  Realty  Co.,  Ltd.,  v.  Edward  H. 
Purcell,  64  South.  894,  raises  the  same  points 
as  have  been  disposed  of  In  that  case,  with 
the  exception  that  the  defendant  here  does 
not  allege  in  its  answer  that  it  is  being  de- 
prived of  its  property  without  due  process  of 
law,  in  violation  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States, 
as  was  alleged  by  the  defendant  in  the  other 
cause. 

The  reasons  for  Judgment  in  the  former 
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case  ate  made  the  reasons  for  judgment  In 
this  case. 

[1,2]  Defendant  has  answered  the  appeal 
taken  by  plaintiff,  in  which  it  sets  up  many  of 
the  defenses  set  np  in  its  answer  in  the  cause, 
and  in  addition  thereto  attempts  to  plead  in 
this  court  that  the  action  of  plaintiff  would 
be  in  violation  of  the  amendment  of  the  Con- 
stitution of  the  United  States  in  taking  its 
property  without  due  process  of  law.  This 
is  a  new  defense,  made  for  the  first  time  in 
this  court,  and  it  cannot  be  decided  here. 
It  is  not  embraced  in  the  pleadings,  and  it 
was  not  before  the  trial  court. 

The  Code  of  Practice  provides  (articles  591, 
887,  888)  that  the  appellee  in  his  answer  may 
either  pray  for  a  full  confirmation  of  the  judg- 
ment with  costs,  or  he  may  pray  also  for  the 
damages  spoken  of  in  the  Code.  He  cannot 
plead  a  new  cause  of  action  or  a  new  defense 

[3]  Defendant,  in  this  court,  has  filed  per- 
emptory exceptions,  pleading  res  adjudicata 
and  the  prescription  of  10  years. 

The  plea  of  res  adjudicata  is  based  on  the 
judgments  found  in  the  records,  entitled 
Ernest  Miltenberger  et  al.  v.  State  Tax  Col- 
lector, Third  District,  and  Register  of  Con- 
veyances, No.  37,181  and  No.  37,182  on  the 
docket  of  the  First  city  court  of  New  Orleans. 
These  judgments  are  like  the  one  relied  upon 
in  the  suit  heretofore  referred  to  and  decided 
this  day,  and  numbered  20,050,  entitled  Qua- 
ker Realty  Company  v.  Edward  H.  Purcell, 
64  South.  894,  and  which  we  hold  to  be  null 
and  void  because  of  want  of  jurisdiction  ra- 
tione  materia)  in  the  First  city  court  Qua- 
ker Realty  Co.  v.  Labasse,  131  La.  996,  60 
South.  661.  Besides,  the  elements  of  res  ad- 
judicata are  lacking.  The  suits  are  not  be- 
tween the  same  parties,  or  for  the  same 
thing. 

[4]  The  plea  of  prescription  of  10  years  is 
attempted  to  be  sustained  by  showing  that 
defendant  and  its  author  in  title  have  been  in 
possession  of  the  property  for  more  than  10 
years  prior  to  the  filing  of  this  suit,  May,  9, 
1912.  But  the  state  of  Louisiana  owned  the 
property  from  the  year  1885  until  it  sold  the 
same  through  the  auditor  of  public  accounts, 
representing  the  state,  September  1,  1909, 
under  Act  No.  80  of  1888,  as  amended  by  Act 
No.  126  of  1896.  Prescription  does  not  run 
against  the  state.  Prescription  was  suspend- 
ed during  the  time  that  the  state  was  the 
owner  of  the  property;  and  10  years  have  not 
elapsed  since  the  state  parted  with  title  in 
favor  of  plaintiff  and  its  author.  The  plea 
of  prescription  is  overruled. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  it  is 
now  ordered,  adjudged,  and  decreed  that 
there  be  judgment  in  favor  of  plaintiff  and 
against  defendant,  confirming  and  quieting 
petitioner's  title  to  the  property  described  in 
its  petition  herein,  and  recognizing  it  as  the 


sole  owner  thereof  in  perfect  ownership. 
Costs  to  be  paid  by  defendant. 

MONROE,  J.,  not  having  heard  the  argu- 
ment, takes  no  part  in  the  decision.  PRO 
VOSTY,  J.,  absent  on  account  of  illness,  takes 
no  part. 

(134  UL.) 

No.  20,031. 

Succession  of  REEMS. 

(Supreme  Court  of  Louisiana.    Oct  20,  1913. 
On  Merits,  March  16,  1914.  Rehear- 
ing Denied  April  13, 1914.) 

(Syllabus  by  Editorial  Staff.) 

1.  Executors  and  Administrators  (5  314*)— 
Distribution  or  Estate— Right  of  Ap- 
peal. 

An  executor  may  appeal  from  a  judgment 
which  disturbs  the  proper  distribution  of  the  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1274-1297; 
Dec  Dig.  §  314.*] 

2.  Appeal  and  Error  (§  14*)— Second  Ap- 
peal— Dismissal — Distribution  of  Estate. 

Where,  after  an  appeal  by  the  execu  trices, 
the  heirs  under  the  will  appeal  from  a  judgment 
in  favor  of  disinherited  children  who  have  filed 
an  opposition  to  the  account  of  the  ezecutrices. 
and  the  first  appeal  is  maintainable,  that  of 
the  heirs  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  48-67 ;  Dec.  Dig.  f  14-*] 

(Syllabus  by  the  Court.) 

On  the  Merits. 

8.  Descent  and  Distribution  (|  48*) — Dis- 
inheritance or  Child— Intention. 

In  order  for  a  parent  to  disinherit  a  child, 
the  parent  must  state  the  ground  of  disinheri- 
son in  the  will,  and  then  the  proponents,  of  the 
will  must  prove  that  the  cause  of  the  disinher- 
ison really  existed  at  the  time  that  the  will 
was  made. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §  131 ;  Dec.  Dig.  §  48.*] 

4.  Appeal  and  Error  (i  1010*)— Descent 
and  Distribution  (§  48*)— Decision— Dis- 
inheritance of  Children. 

The  law  does  not  favor  the  disinherison  of 
children  except  for  good  cause  amply  proved, 
and,  where  the  evidence  relating  to  the  exist- 
ence of  the  cause  for  disinherison  is  not  conclu- 
sive, and  the  trial  judge,  who  has  heard  all  the 
evidence,  has  reached  the  conclusion  that  the 
grounds  of  disinherison  have  not  been  proved, 
this  court  will  not  interfere  with  the  judgment 
of  the  trial  court,  unless  it  can  be  shown  that 
the  judge  of  the  lower  court  utterly  failed  to 
appreciate  the  value  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3979-3982,  4024;  Dec. 
Dig.  5  1010;*  Descent  and  Distribution,  Cent. 
Dig.  fi  131 ;  Dec.  Dig.  §  48.*] 

5.  Wills  (j  65*)— Tebtamentabt  Capacott— 
Sufficiency  of  Evidence. 

The  evidence  as  to  the  sanity  of  the  testa- 
trix at  the  time  of  the  confection  of  the  will 
satisfies  the  court  that  she  had  testamentary 
capacity  at  the  time  of  its  confection,  and  that 
all  the  formalities  required  by  law  for  the  mak- 
ing of  a  nuncupative  will  by  public  act  were 
complied  with  by  the  notary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  137-168,  161;  Dec.  Dig.  §  66.*] 
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Appeal  from  Civil  District  Court,  Pariah  of 
Orleans;  E.  K.  Skinner,  Judge. 

Succession  of  Mrs.  Eugene  S.  Reems,  Dis- 
inherited children  of  testatrix  filed  an  opposi- 
tion to  the  account  of  executrices,  and,  from 
judgment  in  their  favor,  the  executrices  and 
the  heirs  appeal.  Motion  to  dismiss  appeal 
by  executrices  overruled,  and  motion  to  dis- 
miss appeal  by  heirs  sustained.  Judgment 
affirmed. 

Martin  H.  Manlon,  of  New  Orleans,  for  ap- 
pellants. Dinkelspiel,  Hart  &  Davey,  of  New 
Orleans,  for  appellee  Wm.  G.  Reems.  R.  B. 
Logan,  of  New  Orleans,  for  appellee  August 
L.  Reems. 

PBOVOSTT,  J.  Two  of  the  children  of 
the  decedent  having  been  disinherited  in  her 
will,  the  executrices  ignored  them  in  the  ac- 
count presented  by  them  to  the  court  dis- 
tributing the  estate  among  the  heirs,  and 
these  disinherited  heirs  filed  an  opposition  to 
the  account,  contesting  the  validity  of  the 
disinherison.  Judgment  went  in  their  fa- 
vor, and  the  executrices  appealed. 

Motion  is  made  to  dismiss  the  appeal,  on 
the  ground  that  the  executrices  are  without 
interest,  and  therefore  without  right,  to  ap- 
peal. 

[1]  The  settled  jurisprudence  is  that  an 
executor  may  appeal  from  a  judgment  which 
disturbs  the  proper  distribution  of  the  es- 
tate in  his  charge. 

Succession  of  Ames,  33  La.  Ann.  1317; 
Succession  of  Allen,  48  La.  Ann.  1036,  20 
South.  193,  65  Am.  St  Rep.  295;  Succession 
of  Nicholson,  5  La.  Ann.  350. 

In  the  cases  cited  by  the  appellees,  to  wit, 
Payne  v.  Dejean,  32  La.  Ann.  880,  Succession 
of  Mausberg,  37  La.  Ann.  126,  and  Heirs  of 
Byland,  88  La.  Ann.  756,  the  administrator 
of  a  succession  was  seeking  to  appeal  in  the 
name  of  the  succession,  and  at  its  expense, 
from  a  judgment  rendered  in  its  favor 
against  him. 

[23  After  the  motion  to  dismiss  had  been 
filed,  the  heirs  under  the  will  took  an  appeal 
of  their  own.  This  they  did  in  order  that 
they  might  not  find  themselves  without  an 
appeal  in  case  the  motion  to  dismiss  the  ap- 
peal taken  by  the  executrices  in  their  inter- 
est should  be  maintained.  Motion  is  made 
to  dismiss  this  second  appeal,  on  the  ground 
that  the  trial  court  was  divested  of  all  Ju- 
risdiction over  the  case  by  the  first  appeal. 
This  ground  must  be  sustained,  and  the  sec- 
ond appeal  dismissed.  By  their  appeal 
through  the  executrices,  who  are  merely  their 
representatives,  the  heirs  removed  the  case 
from  the  trial  court  to  this  court,  thereby 
divesting  the  trial  court  of  all  control  over 
the  case,  so  far,  at  any  rate,  as  granting  them 
an  appeal  from  the  Judgment  rendered  in  it 
is  concerned. 

The  motion  to  dismiss  the  appeal  taken  by 
the  executrices  is  therefore  overruled,  and 
the  motion  to  dismiss  the  appeal  taken  by 
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the  heirs  is  sustained,  and  the  latter  appeal 
is  dismissed  at  the  cost  of  the  appellants. 

On  the  Merits. 

BREAUX,  a  J.  Mrs.  Louisa  Frits,  wid- 
ow Reems,  departed  this  life  on  the  10th  of 
March,  1010. 

The  purpose  of  opponents  in  this  suit  is 
to  attack  the  legality  of  her  will  and  par- 
ticularly the  clause  which  reads  as  follows: 

"I  disinherit  my  sons,  William-  George  Reems 
and  August  Louis  Reems  for  the  reason  that 
they  have  111  treated  and  abused  me  in  a  cruel 
manner  and  for  the  further  reason  that  they 
have  cruelly  treated  me  by  defaming  me  in  pub- 
lic to  my  family;  that  they  have  deprived  me 
of  the  comforts  of  my  home  by  taking  there- 
from all  the  furniture  and  furnishings. 

The  proponents  and  those  who  seek  to 
maintain  the  will  of  the  late  Mrs.  Eugene  S. 
Reems  are  Mrs.  Carrie  N.  Haas  and  Mrs. 
Francis  Larmann,  executrices,  daughters  of 
Mrs.  Reems,  Julia  Reems,  wife  of  John  E. 
Reems,  and  the  children  of  John  E.  Reems. 

The  opponents  who  attack  the  will  of  the 
decedent  are  the  two  sons  of  Mrs.  Eugene  S. 
Reems,  to  wit,  August  Louis  Reems  and  Wil- 
liam George  Reems,  whom  the  mother  sought 
to  disinherit  by  her  will,  as  appears  above  in 
excerpt  from  the  will. 

The  opponents  set  forth  in  their  petition  of 
intervention  attacking  the  will  that,  although 
it  was  propounded  for  probate  as  a  non- 
cupatlve  will  by  public  act,  it  was  under  pri- 
vate signature,  and  did  not,  for  that  reason, 
make  proof  of  itself. 

The  opponents  attack  the  will  on  the  ground 
that  it  was  not  dictated  by  the  testatrix,  and 
that  it  was  not  her  voluntary  act  The  op- 
ponents further  urged  that  the  will  was  not 
signed  as  required.  She  was  unlettered,  and 
it  is  charged  that  she  did  not  write  her  name, 
but  that  the  notary  declared  that  the  will 
contained  his  declaration  that  she  could  not 
sign,  but  that  it  contained  only  the  declara- 
tion of  the  notary  to  that  effect;  that  the 
testatrix  did  not  state  the  fact  upon  which 
she  based  her  declaration  disinheriting  her 
two  sons;  and  that  the  legatees  did  not  prove 
the  asserted  facts. 

The  following  are  the  legal  causes  for  dis- 
inheriting children: 

That  the  child  has  raised  his  or  her  hand 
to  strike  the  parent,  or  has  actually  struck 
the  parent ;  the  mere  threat  is  not  sufficient : 
if  a  child  has  been  guilty  toward  a  parent 
of  cruelty,  of  a  crime  or  grievous  injury;  if 
the  child  has  attempted  to  take  the  life  of 
either  parent;  if  the  child  has  accused  the 
parent  of  a  capital  crime;  if  the  child  has 
refused  sustenance  to  a  parent;  If  a  child 
has  refused  to  take  care  of  a  parent  because 
become  Insane;  refused  to  ransom  him, 
though  detained  in  captivity;  If  a  child  used 
any  coercion  or  violence  to  hinder  a  parent 
from  making  a  will;  if  a  child  has  refused 
to  become  security  for  a  parent  who  is  in 
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prison;  If  the  son  or  daughter,  being  a  mi- 
nor, marries  without  the  consent  of  his  or 
her  parents. 

The  foregoing  are  laid  down  in  the  Code 
as  the  causes  for  which  parents  may  disin- 
herit their  children.  Article  1621.  The  Code 
further  provides  in  another  article  to  wit, 
article  1624,  that  a  testator  must  express  in 
the  will  for  what  reasons  he  disinherits  his 
forced  heirs  or  any  of  them,  and  the  heirs 
are  obliged  to  prove  the  facts  on  which  the 
disherison  is  found.   But  of  this  later. 

The  first  point  above  is  that  the  will  did 
"not  make  proof  of  itself  as  it  was  under 
private  signature. 

We  are  not  of  that  view.  It  was  either 
a  noncupatlve  will  by  public  act  or  no  will 
at  all.  Later  we  will  give  reasons  for  de- 
ciding that  it  is  a  noncupatlve  will  by  public 
act 

[I]  As  to  the  plea  of  Insanity,  not  special- 
ly noted:  It  was  discussed  in  the  district 
court  and  decided  by  the  district  judge. 

The  late  Mrs.  Reems  suffered  from  demen- 
tia at  times.  Not  long  after  the  death  of  her 
husband,  she  appeared  to  be  mentally  un- 
balanced. Twice  suit  was  brought  against 
her  for  her  interdiction.  She  was  finally  in- 
terdicted and  committed  to  the  Louisiana 
Retreat  on  the  certificate  of  two  competent 
physicians,  one  of  them  a  specialist  on  in- 
sanity. 

The  testimony  is  that  she  wished  to  be- 
come an  inmate  of  the  Retreat,  and  request- 
ed to  be  sent  there,  a  haven  of  rest  possibly 
away  from  the  repeated  and  unseemly  quar- 
rels of  her  children. 

The  testimony  amply  sustains  that  proposi- 
tion that  she  was  sane  at  the  time  that  she 
signed  her  will. 

Two  physicians  of  prominence  signed  her 
will  as  witnesses,  and  another  witness,  a 
member  of  the  legal  profession.  One  of  the 
physicians,  Dr.  Holt,  who  was  examined  as 
an  expert,  testified  In  most  positive  terms 
that  she  was  not  insane;  stated  that  true 
she  was  aged,  but  that  all  do  not  age  alike. 
She  had  arterio  sclerosis;  none  the  less,  she 
had  a  clear  and  steady  mind,  and  he  added: 

"Her  mind  was  as  6teady  as  any  good  old 
lady's  I  ever  saw.  Nothing  suggesting  mental 
unbalance." 

Reading  the  testimony  of  the  different  wit- 
nesses on  the  subject  of  the  Insanity  charged 
renders  it  quite  evident  that  there  was  no 
ground  for  the  charge.  To  say  the  least,  she 
must  have  made  the  will  (if  she  was  Insane 
at  times)  in  one  of  her  most  lucid  moments, 
because,  according  to  the  testimony,  It  was 
not  possible  to  be  more  sane  in  dictating  a 
will  than  she  was  in  dictating  the  different 
dispositions  that  she  wished  to  have  made  of 
her  property,  and  in  stating  in  clear  and  posi- 
tive words  that  she  wished  to  disinherit  her 
sons. 

We  pass  to  the  next  objection  urged,  to 
*it:  That  the  testatrix  had  not  dictated  her 


wilL  The  testimony  shows  that  the  testatrix 
dictated  the  disposing  part  of  her  will  and 
the  testimony  further  shows  that  she  was 
self-possessed,  and  showed  strength  of  mind. 
I  Nothing  indicating  the  least  insanity.  She 
was  positive  and  consistent  throughout;  not 
the  least  suggestion  of  incoherence  or  dis- 
ease of  the  mind.  After  reading  the  testi- 
mony, one  can  be  Impressed  only  with  the 
fact  that  all  she  did  in  matter  of  the  confec- 
tion of  the  will  was  her  act  One  of  the  wit- 
nesses to  the  will,  who  testified  at  the  trial — 
the  expert  to  whom  we  have  before  referred. 
Dr.  Holt — was  particularly  Impressed,  and 
thought  that  it  was  remarkable  that  this  un- 
lettered woman  showed  such  natural  endow- 
ment to  a  degree  that  others  obtain  only 
through  the  severity  of  long  training  and  dis- 
ciplining. 

The  next  ground  urged  by  opponents,  the 
two  sons  before  named,  was  that  she  did  not 
sign  the  will,  and  she  did  not  declare  in  the 
will  that  she  was  unable  to  sign,  and  did  not 
give  reasons  why  she  could  not  sign. 

[3, 4]  The  testator  must  express  in  the  will 
for  what  reasons  he  wishes  to  disinherit  his 
forced  heirs,  and  the  other  heirs  must  prove 
the  facts  on  which  the  disinherison  is  found- 
ed. Otherwise  it  is  null.  Article  1624  of  the 
Civil  Code. 

All  the  facts  bearing  on  this  point  consid- 
ered, It  is  taken  as  a  fact  that  the  testatrix 
made  ample  and  complete  declaration  that 
she  could  not  sign. 

She  stated  to  the  notary  that  she  could  not 
sign.  In  thus  declaring  to  the  notary,  she 
must  also  have  declared  to  the  witnesses  that 
she  could  not  sign. 

These  two  sons  did  not  in  their  petition 
of  intervention  and  opposition,  ask  for  tbe 
annulment  of  the  will  on  the  ground  stated ; 
that  Is,  that  she  had  not  declared  that  she 
could  not  sign  her  name. 

The  theft  of  the  furniture  charged  is  not 
proven.  A  number  of  witnesses  were  ex- 
amined to  prove  that  August  and  William 
Reems  had  taken  the  furniture  at  the  time 
that  their  mother,  Mrs.  Reems,  was  placed 
in  the  Retreat  where  she  remained  about 
seven  months. 

On  her  return,  after  she  was  released,  her 
furniture,  she  found,  was  all  gone.  She  was 
evidently  under  the  Impression  that  it  had 
been  taken  by  the  two  sons. 

There  was  another  son,  who  died  since, 
who,  the  evidence  shows,  took  this  furniture 
and  stored  It  away.  Part  of  it  was  distrib- 
uted In  certain  places,  and  perhaps  was  in 
use  by  persons  who  chose  to  make  use  of  It 
The  mother  became  Indignant  because  her 
furniture  had  been  taken.  She  charged  all 
her  sons  Indiscriminately  with  the  asserted 
theft 

The  evidence  Is  pretty  well  divided  upon 
the  subject  The  district  court  did  not  think 
that  It  was  proven  that  the  two  opponents 
were  guilty  of  the  crime  charged. 

The  heirs  are  very  much  given  to  quarrel- 
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ing  among  themselves.  They  sought  to  make 
a  strong  case  one  against  the  other,  particu- 
larly the  daughters  against  the  sons,  as 
shown  by  the  records  of  the  criminal  court 

Bitter  denunciation  is  not  proof.  It  only 
clouds  the  Issues.  It  Is  evidence  of  bad  feel- 
ing among  the  children.  Under  the  facts  and 
circumstances,  it  is  not  evidence  of  the  facts 
on  which  the  disinherison  Is  founded.  When 
the  air  is  made  lurid  with  invectives  and  de- 
nunciation, It  may  excite  attention,  but  will 
not  result  in  conviction.  We  will  leave  the 
issues  where  they  are,  with  the  statement 
that  they  have  not  succeeded  in  proving  a 
state  of  facts  which  would  justify  us  in  re- 
versing the  Judgment  The  inference  arises 
that  none  of  them  were  too  kind  to  the  old 
mother.  But,  mother-like,  according  to  the 
evidence,  she  appeared  at  times  anxious  to  be 
friendly  with  them  all. 

The  law  was  not  Intended  to  cause  the  dis- 
inherison of  heirs,  save  for  good  cause  amply 
proven. 

In  this  instance,  we  find  neither. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  is  af- 
firmed. 

PROVOSTY,  J.f  absent  on  account  of  ill- 
ness, takes  no  part 
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No.  19,854. 
WALLACE  et  al  v.  KOSTER. 
(Supreme  Court  of  Louisiana.   March  16,  1914. 
Rehearing  Denied  April  13,  1914.) 

(Byllobut  bp  the  Court.) 

Master  and  Servant  (J  278*)—  Death  0* 
Sebvant  —  Neqmqenoe  —  Sujticiency  OF 
Evidence. 

Only  questions  of  fact  are  involved  in  this 
case. 

PCd,  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  If  964,  966-958,  960-969, 
971,  972,  977  ;  Dec.  Dig.  §  278.*] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  E.  W.  Sutherlin,  Judge. 

Action  by  John  Wallace  and  others  against 
Jan  Koster.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Reversed  and  dismissed. 

Thatcher  &  Welsh  and  Blanchard  &  Smith, 
all  of  Shreveport,  for  appellant  G.  W. 
Hardy  and  J.  M.  Foster,  all  of  Shreveport 
for  appellees. 

SOMMERVILLE,  J.  Plaintiffs,  parents  of 
Harris  Wallace,  sue  defendant  for  damages 
for  injuries  and  suffering  caused  them  by  the 
alleged  negligence  of  defendant  and  his 
agents,  for  whom  he  is  responsible.  They  al- 
lege that  their  son,  Harris  Wallace,  aged 
twenty  years,  was  in  the  employ  of  defendant 
to  assist  in  its  oil  operations  in  the  parish  of 
Caddo;  that  he  was  killed  while  he  was 
employed  in  assisting  in  cleaning  out  and 
drilling  deeper  a  well  belonging  to  defendant; 


that*  their  son  was  standing  on  a  derrick 
stool,  in  the  act  of  pulling  down  slack  In  the 
cable,  which  was  attached  to  the  walking 
beam,  when  he  fell  from  the  derrick  stool 
and  was  killed.  They  allege  that  the  acci- 
dent happened  through  negligence  on  the 
part  of  defendant  consisting  in  his  failure 
to  have  the  derrick  stool  properly  and  safely 
constructed,  and  in  having  the  walking  beam 
so  high  that,  in  order  to  reach  the  cable  at- 
tached to  it,  it  was  necessary  to  get  on  top 
of  the  derrick  stool,  which  made  the  work  of 
deceased  unnecessarily  dangerous.  They  fur- 
ther allege  that  the  oil  rig  was  not  built  in  a 
proper  and  safe  manner,  and  especially  in 
that  the  main  sill  was  on  top  of  another  sill, 
Instead  of  being  under  the  floor  of  the  der- 
rick, and  that  the  general  construction  of  the 
.derrick  was  faulty.  They  allege  that  their 
son  suffered  intense  pain  before  his  death  on 
the  day  following  the  accident,  and  that  they 
are  entitled  to  recover  such  damages  as  their 
son  might  have  recovered  had  he  lived,  and, 
in  addition,  that  which  they  have  suffered  by 
reason  of  his  death,  and  the  mental  anguish 
and  suffering  caused  them.  They  ask  for 
judgment  in  the  sum  of  $15,000. 

Defendant  answered  that  Harris  Wallace 
at  the  time  of  his  injury  was  in  the  perform- 
ance of  his  usual  and  customary  duties,  as 
helper,  with  which  he  was  familiar;  that  he 
was  subjected  to  no  greater  risk,  danger,  or 
hazard  than  were  usual  and  incident  to  such 
employment;  and  that  the  risk,  danger,  and 
hazard  were  obvious,  and  assumed  by  him  in 
the  course  of  his  employment  Defendant 
further  denies  negligence  or  carelessness  on 
his  part,  or  on  the  part  of  his  agent  or 
employed 

There  was  trial  by  jury,  and  a  verdict  was 
rendered  in  favor  of  plaintiffs  for  $8,000. 
Defendant  has  appealed,  and  plaintiffs  have 
answered  the  appeal,  and  asked  for  an  in- 
crease in  the  judgment  to  $15,000. 

There  is  no  dispute  as  to  when  Harris  Wal- 
lace met  his  death,  or  that  he  fell  from  the 
derrick  stool  on  which  he  was  standing  at 
the  time  he  was  killed.  There  are  only  ques- 
tions of  fact  presented  in  the  record,  and 
they  are  as  to  whether  the  rig  and  derrick 
erected  by  defendant  were  properly  con- 
structed, and  whether  the  derrick  stool  used 
by  the  deceased  was  a  proper  Instrument  or 
tool  with  which  or  upon  which  to  do  the 
work  which  was  assigned  to  him. 

Plaintiffs  allege  negligence  on  the  part  of 
defendant  in  having  the  main  sill  of  the  der- 
rick placed  on  top  of  other  sills,  and  some  6 
inches  above  the  floor,  instead  of  being  under 
the  floor,  and  that  the  placing  of  said  main 
sill  In  such  position  caused  the  walking  beam 
to  be  so  high  that,  in  order  to  reach  the  cable 
attached  to  it  which  the  deceased  was  about 
to  pull,  or  was  actually  engaged  in  pulling, 
down  at  the  time  of  the  accident,  it  was  nec- 
essary for  him  to  ascend  to  the  top  of  the 
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derrick  stool,  and  that  these  conditions  ren- 
dered his  position  and  work  unnecessarily 
dangerous. 

There  is  much  evidence  In  the  record  going 
to  show  that  the  main  sill  complained  of  by 
plaintiffs  Is  ordinarily  placed  under  the  floor 
of  an  oil  rig  and  derrick,  but  that  it  Is  not 
always  so  placed;  and,  after  a  careful  read- 
ing of  all  the  evidence,  we  have  come  to  the 
conclusion  that  the  construction  of  defend- 
ant's derrick  was  not  faulty  or  unsafe. 
Doubtless  a  better  arrangement  would  have 
been  to  place  the  main  sill  under  the  derrick 
floor;  but,  even  If  the  construction  of  the 
derrick  should  be  considered  faulty  and  un- 
safe, that  condition  was  not  the  proximate 
cause  of  the  death  of  Harris  Wallace.  He 
did  not  fall  over  the  sill,  and  It  is  not  clear 
that  his  head  struck  the  sill  when  he  fell. 
From  the  testimony,  we  have  concluded  that 
his  head  struck  the  floor,  and  that  the  blow 
resulted  in  bis  death. 

The  walking  beam  may  have  been  Incon- 
veniently high;  but  the  driller  and  the  de- 
ceased had  been  pulling  the  cable  from  it  in 
safety  for  several  weeks  and  months,  and 
without  complaining  to  defendant's  foreman. 
But  it  does  not  clearly  appear  that  the  de- 
ceased was  pulling  on  the  cable  at  the  time 
of  the  accident  The  height  of  the  walking 
beam  was  not  the  proximate  cause  of  Wal- 
lace's falling. 

The  allegation  that  the  derrick  stool  on 
which  deceased  was  standing  at  the  time  of 
the  accident  was  not  properly  and  safely  con- 
structed has  not  been  proved.  The  stool  was 
exhibited  in  court,  and,  while  it  was  In  an 
unsafe  condition  at  that  time,  the  evidence 
clearly  shows  that  it  was  in  good  order  and 
repair  at  the  time  of  the  accident  The  prin- 
cipal fault  alleged  against  the  stool  Is  that  it 
is  about  14%  inches  higher  than  the  stool 
usually  used  in  rigs  like  the  one  owned  by 
defendant  The  stool  had  been  used  for  a 
long  time,  first  at  one  rig  owned  by  defend- 
ant and  then  at  another.  Harris  Wallace, 
together  with  the  man  who  was  In  the  crew 
with  him  In  the  employ  of  defendant  had 
used  that  stool  for  some  time;  there  had 
been  no  complaint  made  by  Wallace  to  de- 
fendant or  to  the  foreman  of  the  latter, 
about  the  stool  being  unsteady  or  unsatisfac- 
tory. It  had  been  built  by  a  rig  builder  and 
contractor,  who  had  formerly  been  in  the 
employ  of  defendant  for  use  at  another  well 
owned  by  defendant  It  further  appears 
from  the  evidence  that  It  Is  the  privilege  and 
the  duty  of  the  driller  to  make  the  derrick 
stool  upon  which  he  and  his  helper  work. 
Mr.  Essner,  the  driller,  and  Mr.  Wallace, 
helper,  had  the  right  to  provide,  at  the  ex- 
pense of  defendant  any  size  or  shaped  stool 
that  might  prove  most  convenient  for  their 
work. 

The  evidence  does  not  show  affirmatively 
that  the  height  of  the  stool  had  anything  to 
do  with  the  accident  complained  of.  Mr. 


Essner,  In  a  signed  statement  at  or  about  the 
time  of  the  accident  says  that  the  deceased 
had  taken  his  position  on  the  top  of  the  stool 
preparatory — 

"to  pull  the  slack  in  the  cable  so  that  we  could 
run  the  drill.  He  took  hold  of  the  cable,  and. 
while  in  his  effort  to  pull  the  slack,  the  stool 
rocked  to  one  aide,  but  did  not  fall  over.  That 
caused  him  to  lose  his  balance  and  fall,  striking 
his  forehead  on  the  floor,  and  perhaps  bis  head 
struck  the  main  sill,  which  is  about  6  inches 
above  the  floor,  and  perhaps  16  inches  wide. 
*  *  •  This  stool  was  in  good  order  and  sound 
and  strong,  and  is  the  kind  used  for  such  pur- 
pose. 1  had  been  on  this  stool  fixing-  the  erip 
on  the  cable  just  before  Wallace  was  hart.  The 
stool  did  not  break  or  fall  over,  but  simply 
careened  to  one  side  a  little,  and  one  end  of  it 
may  have  slipped  off  the  inch  board  (at  the 
hole)  on  which  the  stool  rested.  The  boards 
.and  floor  of  the  derrick  were  wet  and  slippery, 
as  they  usually  are. 

"I  cannot  account  for  his  falling  as  he  did. 
unless  he  may  have  been  twisting  the  crossbar 
around,  and  possibly  missed  his  hold  on  the 
cable.  I  was  at  the  wheel  giving  him  the  slack, 
and  saw  him  just  as  he  started  to  fall.  Every- 
thing about  the  rig  was  in  good  shape  and  con- 
dition, and  was  such  equipment  as  is  generally 
used.  There  was  the  usual  amount  of  help  and 
equipment  and  all  that  was  needed.  No  one 
was  to  blame  in  the  least  for  the  accident  tn 
Wallace.  It  was  just  an  accident  that  could 
not  be  foreseen  or  avoided.  •  •  *  Wallace 
was  in  the  discharge  of  bis  usual  duties  when 
hurt  having  done  this  same  thing  many  times 
a  day,  using  the  same  stool  for  several  weeks. 
This  is  one  of  the  helper's  duties." 

The  evidence  does  not  show  clearly  wheth- 
er Wallace  was  engaged  In  pulling  slack  out 
of  the  cable  at  the  time  of  the  accident  or 
whether  he  was  preparing  to  do  so.  We 
are  Inclined  to  believe  that  he  was  getting 
ready  to  pull  the  alack,  and  that  he  did  not 
have  the  cable  In  his  grasp,  for  he  fell  In 
the  opposite  direction  from  that  in  which  he 
would  have  fallen  if  he  had  been  pulling  on 
the  cable;  and,  If  he  had  had  a  firm  grasp  on 
the  cable,  he  would  not  have  fallen,  for  the 
stool  on  which  he  was  standing  did  not  top- 
ple over.  Mr.  Essner,  the  driller,  was  the 
only  witness  to  the  accident  and  he  does  not 
attempt  to  explain  the  cause  of  the  deceased 
falling  in  the  direction  he  fell.  The  height  of 
the  stool  was  not  the  cause  of  it 

Mr.  Essner  appeared  as  a  witness  for  plain- 
tiffs on  the  trial  of  the  cause,  and  denies 
much  of  that  which  he  had  stated  in  the  writ- 
ten statement  quoted  from  above.  But  bis 
testimony  is  weak  and  vacillating ;  it  Is  con- 
tradictory and  unsatisfactory;  his  answers 
to  the  counsel  for  plaintiffs  were  direct,  and 
to  the  point  while  many  questions  by  de- 
fendant's counsel  were  misunderstood,  or  not 
heard,  or  were  answered  by  saying  that  he 
did  not  remember  anything  about  the  'matter. 
He  denied  remembering  Mr.  P.  M.  Welsh,  to 
whom  he  made  the  statement  at  the  time  of 
the  accident  and  which  statement  he  signed. 
His  testimony  Is  unreliable,  and  It  serves  to 
weaken  the  plaintiffs'  case.  As  Essner  was 
the  only  witness  to  the  accident  which  result- 
ed in  the  death  of  Harris  Wallace,  and  his 
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testimony  cannot  be  accepted,  and  aa  the  evi- 
dence for  defendant  shows  that  the  standard 
rig  used  by  him  for  drilling  oil  wells  was 
commonly  used  in  the  oil  fields,  and  that  it 
was  reasonably  safe,  there  will  be  Judgment 
for  defendant 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  and  verdict  appealed 
from  be  annulled,  avoided,  and  reversed,  and 
that  there  be  judgment  in  favor  of  defend- 
ant and  against  plaintiffs,  dismissing  their 
suit,  at  their  costs. 

PROVOSTT,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 

(134  La.)  = 
No.  19,818. 

BROWN  v.  ORLEANS  GRAVEL  &  SAND 
CO. 

(Supreme  Court  of  Louisiana.   March  16,  1914. 
Rehearing  Denied  April  18,  1914.) 

(Syllabus  by  the  Court.) 

Shipping  (f  86*) — Negligence — Bubdkn  of 
Pboof. 

In  order  to  recover  from  a  third  person 
damages  alleged  to  have  been  sustained  by  rea- 
son of  the  death  of  another,  the  plaintiff  must 
show  that  the  death  was  attributable  to  some 
fault  or  negligence  on  the  part  of  the  person 
sued. 

[Ed.  Note.— For  other  cases,  see  Shipping. 
Cent.  Dig.  |§  343,  363-360;  Dec  Dig.  f  86.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  E.  K.  Skinner,  Judge. 

Action  by  Mrs.  Ellen  Brown  against  the 
Orleans  Gravel  &  Sand  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  dismissed. 

P.  M.  Milner  and  George  H.  Terriberry, 
tooth  of  New  Orleans,  for  appellant  Wood- 
vllle  &  Woodville,  of  New  Orleans,  for  ap- 
pellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  sues  for  damages 
alleged  to  have  been  sustained  by  reason  of 
the  death  of  her  husband,  and  of  the  failure 
of  defendant  to  return  his  body  to  New  Or- 
leans for  burial ;  the  facts  of  the  case  being 
as  follows,  to  wit: 

Defendant  having  occasion  to  deliver  a  lot 
of  piles  and  other  heavy  pieces  of  timber  at 
a  place  or  point  called  Burwood,  on  the  Mis- 
sissippi river,  some  five  miles  above  its 
mouth,  entered  into  a  contract  with  Winston, 
a  stevedore,  to  land  them  from  the  barges  in 
which  they  were  carried  down  the  river ;  the 
expectation  being  that  the  work  would  be 
done  by  hand,  and  the  agreed  price  being 
$150  for  the  unloading  of  three  barges,  Win- 
ston to  furnish  his  own  labor.  Winston  was 
accompanied,  on  his  visit  to  defendant's  of- 
fice, by  the  decedent  Orange  Brown,  who 
appeared  to  be  interested  with  him,  and 
Brown  engaged  seven  men,  who,  with  him  as 
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foreman,  were  sent  down  from  New  Orleans 
to  the  scene  of  operations.  It  Was  then  found 
that  the  piles  could  not  be  landed  by  hand, 
and  defendant  chartered  a  floating  derrick  to 
assist  in  the  work ;  the  idea  .conveyed  by  the 
testimony  being  that  the  derrick  was  operat- 
ed as  an  apparatus  employed  by  defendant 
and  the  record  being  silent  as  to  any  modifi- 
cation in  the  contract  with  Winston  which 
may  have  resulted  from  its  employment  The 
derrick  boat  being  moored  at  a  distance  of 
about  35  feet  from  the  river  bank,  the  barge 
to  be  unloaded  waa  brought  alongside,  skids, 
consisting  of  piles  50  or  60  feet  long,  were 
extended  to  the  bank,  and  the  unloading  was 
effected  by  swinging  the  boom  of  the  derrick 
over  the  barge,  picking  up  the  piles,  one  at 
a  time,  swinging  the  boom,  with  the  pile  sus- 
pended from  its  end,  around  to  the  left  until 
It  reached  the  skids,  upon  which  it  was  let 
down  and  released.  There  were  four  men  in 
the  barge  whose  duty  it  was  to  fasten  the 
chain  tackle  hanging  from  the  end  of  the 
boom  to  the  pile,  and  tell  the  engineer  of  the 
derrick  when  to  hoist  and  the  other  four, 
including  Brown,  were  stationed  on  the  bank 
to  disengage  the  tackle  from  the  piles  and 
arrange  the  latter  in  order  by  means  of  their 
cant  hooks.  The  work  had  been  going  on  for 
seven  or  eight  days,  and  several  hundreds  of 
piles  or  timbers  had  been  unloaded,  when  the 
accident  by  which  Brown  lost  his  life  oc- 
curred, as  follows:  The  men  in  the  barge 
had  fastened  the  tackle  to  a  pile,  and  had 
called  to  the  engineer  to  hoist  which  he  did ; 
and  the  pile  was  lifted  from  the  barge  and 
swung  around  to  the  shore  by  the  boom ;  but 
in  the  course  of  that  movement  the  butt  end 
went  down  and  the  point  up,  and,  whilst  the 
pile  was  in  that  position,  the  chain  tackle 
by  which  the  point  end  was  sustained  became 
detached,  according  to  plaintiff's  theory, 
from  the  end  of  the  boom,  according  to  de- 
fendant's theory,  from  the  pile,  and,  the 
point  dropping  suddenly,  the  pile  shot  for- 
ward and  downward,  struck  Brown,  and  kill- 
ed him. 

The  allegations  of  the  petition  which  at- 
tribute fault  or  negligence  to  defendant  in 
the  matter  of  the  accident  read  as  follows: 

"That  when  her  said  husband  was  working 
on  the  bank,  rolling  the  piling  that  had  already 
been  deposited  on  the  bank,  a  large  heavy  pile 
was  taken  up  by  the  derrick  and  hoisted  off  the 
barge  and  swung  over  the  bank,  when,  through 
the  defective  tackle,  one  end  of  the  pile  fell  and 
struck  her  husband  and  killed  blm,  the  other  end 
of  the  pile  being 'swung  in  the  air;  that  the 
said  pile  would  be  hooked  with  two  large  hooks, 
at  points  equidistant  between  the  middle 
•  •  •  and  either  end,  each  hook  being  at- 
tached to  a  strong  wire,  or  hemp,  rope,  10  or 
15  feet  in  length,  at  the  end  of  which  was  a 
smaller  hook,  which  would  be  hooked  into  an 
iron  ring,  fastened  to  the  main  tackle  that  did 
the  hoisting;  that  these  smaller  hooks  were 
left  unprotected,  without  any  mousing  or  other 
safety  appliances  to  prevent  them  from  jumping 
out  of  the  ring ;  that  one  of  them  jumped  out  of 
the  ring,  thereby  causing  one  end  of  the  pile 
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to  fall,  the  other  end  being  suspended  by  the 
other  hook,  and  the  end  that  fell  struck  peti- 
tioner's husband  and  killed  him." 

Opinion. 

The  testimony  places  it  beyond  dispute 
that  the  tackle  by  which  the  piles  were  at- 
tached to  the  derrick  consisted  of  two  chains 
(not  wire,  or  hemp,  rope)  weighing  about 
110  pounds  each;  and,  from  our  reading  of 
the  testimony,  we  infer  that,  instead  of  their 
being  "in  the  end  of  each  chain  a  smaller 
hook,  which  would  be  hooked  into  an  iron 
ring  fastened  to  the  main  tackle,"  there  was, 
at  the  end  of  each  chain,  a  ring  or  link, 
whereby  the  chain  was  hung  upon  a  large 
hook  4%  to  5  inches  deep,  which  was  attach- 
ed to  a  block  weighing  between  40  and  60 
pounds,  which,  in  turn,  was  attached  to  the 
main  tackle  at  the  end  of  the  boom.  The  evi- 
dence satisfied  the  trial  Judge,  and  satisfies 
us,  that,  with  a  pile  weighing,  say,  2,900 
pounds  suspended,  in  the  manner  described 
in  the  petition,  from  the  lower  ends  of  the 
chains,  the  upper  end  of  one  of  the  chains 
was  not  likely  to  have  jumped  out  of  the 
hook ;  and,  moreover,  there  is  direct  evidence 
to  the  effect  that  it  did  not  do  so,  though 
there  is  some  conflict  in  the  testimony  upon 
that  point  Counsel  for  plaintiff  say,  in  their 
brief: 

"The  accident  that  resulted  in  plaintiff's  [?] 
death  happened  in  the  following  manner: 
•  •  •  The  engineer  of  tile  derrick  would 
swing  the  boom  outward,  oyer  the  barge  upon 
which  the  piling  was  loaded,  and  the  men  on  the 
barge  would  fasten  the  two  ends  of  a  chain 
that  hung  from  a  large  nook  to  the  pile,  at  a 
point  equidistant  from  the  middle  of  the  pile." 

If,  however,  there  was  but  a  single  chain 
hung  by  the  middle  over  the  single  hook,  it 
would  seem  to  be  all  the  more  improbable 
that  it  should  rise  4  or  5  Inches  out  of  the 
hook,  so  long  as  the  ends  were  held  down  by 
an  object  weighing  nearly  a  ton  and  a  half. 
But  defendant's  superintendent,  in  his  testi- 
mony, speaks  distinctly  of  two  chains,  and 
says  that  each  of  them  weighed  about  110 
pounds,  and  there  is  other  testimony  which 
leaves  no  doubt  that  there  were  two  chains. 

The  failure  of  the  plaintiff  to  prove  the 
negligence  alleged  in  the  petition  would  or- 
dinarily be  the  end  of  the  case,  but  there 
was  considerable  testimony  adduced,  without 
objection,  as  to  the  duty  of  the  engineer  of 
the  derrick  in  the  matter  of  keeping  a  look- 
out for  the  safety  of  the  men  whilst  operat- 
ing that  apparatus,  and  as  to  the  manner  in 
which  he  discharged  that  duty;  and  plain- 
tiff's counsel  is  of  opinion  that  it  has  been 
proved  that,  but  for  the  engineer's  negli- 
gence, the  accident  would  not  have  happened. 
We  are  unable  to  concur  in  that  view. 

It  is  beyond  dispute  that  the  men  were 
warned  generally  and  repeatedly  that  the 
work  was  dangerous,  and  specifically  that 
they  must  be  on  the  lookout  for  the  piles; 
and  it  is  also  beyond  dispute  that,  whilst 


there  was  no  sound  from  the  derrick  so  long 
as  nothing  was  being  done,  the  moment  the 
engine  was  started,  and  the  tackle,  by  which 
the  piles  were  lifted  from  the  barge,  began 
to  tighten,  the  exhaust  of  the  steam  and  the 
rattle  of  the  machinery  produced  a  noise 
which  could  be  heard  for  hundreds  of  yards, 
and  which  no  one  in  the  vicinity  could  help 
hearing.  It  is  true,  upon  the  other  hand, 
that,  while  it  was  the  duty  of  the  men  to 
keep  a  lookout  for  the  plies,  it  was  also  the 
duty  of  the  engineer  to  keep  a  lookout  for 
the  men;  and  the  evidence  shows  that,  even 
though  a  pile  had  been  lifted  from  the  barge, 
and  was  swinging  in  the  air,  and  the  men 
had  received  notice,  by  means  of  the  noise, 
he  would  stop  the  engine  if  he  found  that 
they  were  engaged  in  placing  a  pile  in  posi- 
tion, an  operation  which  sometimes  occupied 
as  much  as  20  minutes. 

It  is  shown,  however,  that  the  boom  would 
not,  ordinarily,  deliver  a  pile  beyond  the 
ends  of  the  skids,  and,  though  it  may  hare 
been,  and  probably  was,  the  case  that,  at  the 
moment  of  the  accident,  Brown,  with  anoth- 
er man  by  the  name  of  Robinson,  was  en- 
gaged, with  his  back  to  the  derrick,  in  mov- 
ing or  -straightening  one  of  the  piles  that  had 
already  been  delivered,  there  is  evidence  to 
the  effect  that,  but  a  few  seconds  before,  he 
was  walking  along  at  a  point  some  12  or  15 
feet  beyond  the  ends  of  the  skids,  and  there 
can  be  no  doubt  that  he  was  aware,  at  that 
time,  that  the  pile  was  in  motion.  It  appears 
to  us,  therefore,  that  he  did  not  consider 
himself  in  any  immediate  danger,  which 
would  have  been  true  enough  under  ordi- 
nary circumstances  and  but  for  the  unusual 
behavior  of  the  pile,  which,  having  a  length 
of,  say,  60  feet,  reached  out,  as  it  were,  and 
killed  him.  Henry  Thomas,  one  of  the  men 
who  were  working  with  Brown,  and  who  was 
called  as  a  witness  for  plaintiff,  gave  the  fol- 
lowing, with  other,  testimony,  to  wit: 

"Q.  You  men,  then,  stood  on  the  skid  ways,  or 
just  off  the  skidways,  on  the  bank  of  the  river, 
didn't  you?  A.  Yes,  sir.  Q.  And  waited  for 
the  pile  to  swing  around?  A.  For  him  to  lower 
it.  *  *  *  Q.  Now,  when  the  boom  was  com- 
ing towards  you  with  a  piece  of  piling,  what 
were  you  doing?  A.  Some  would  be  letting  it 
down  to  get  it  out  of  the  way.  Q.  Was  there 
anything  to  keep  you  from  seeing  this  pile 
coming  towards  you?  A.  No;  I  was  watching 
for  it  Q.  Were  the  other  men  watching  for  it 
also?  A.  All  was  watching,  except  Brown.;  be 
was  pushing  his  end.  trying  to  get  it  level,  and 
he  had  his  cant  hook  around  the  log  and  tried 
to  push  the  log  bade,  to  lay  it  level  for  the 
next  log  to  have  a  bed  to  lay  on.  *  •  •  Q. 
Did  you  know  that  it  was  dangerous  to  stand 
under  that  piling?  *  •  *  A.  Of  course,  I 
knew  it  was  dangerous  when  it  was  comin; 
around.  Yes;  I  knew  it  was  dangerous.  Q. 
And  every  time  you  saw  the  pile  coming  around 
you  got  out  of  the  way,  didn't  you?  A.  Yes; 
I  got  out  of  the  way." 

We  take  it,  from  the  testimony  thus  quot- 
ed, and  other  testimony,  that  the  men,  hav- 
ing received  one  pile,  would  wait  for  anoth- 
er, and  would  move  about  from  the  posi- 
tions occupied  by  them  to  what  seemed  to  be 
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safer  ones,  as  occasion  required,  and  that, 
when  the  piles  were  lowered  within  their 
reach,  they  would  be  on  hand  to  receive  them 
and  to  straighten  them  with  those  already 
received,  as  they  came  down.  It  seems  not 
unlikely  that,  just  as  the  pile  In  question  was 
swinging  around,  Brown's  attention  was  at- 
tracted by  a  pile  already  received,  which  was 
not  lying  parallel  with  the  others,  and  that, 
being  beyond  the  ends  of  the  skids,  and  not 
considering  himself  in  danger,  he  took  his 
eyes  off  the  swinging  pile  and  directed  them 
to  the  one  that  was  out  of  line,  a  course  of 
action  which  neither  the  engineer  nor  any 
one  else  could  have  anticipated. 

Upon  the  whole,  we  do  not  find  the  engi- 
neer at  fault  in  the  matter.  We  may  say,  in 
conclusion,  that  plaintiff  and  decedent  had 
not  been  living  together  for  some  time  prior 
to  the  death  of  the  latter,  and  that  a  sen- 
tence imposed  by  the  criminal  court,  requir- 
ing him  to  pay  $2  per  week  for  her  support, 
had  not  been  complied  with  for  many  weeks. 
She  would,  however,  be  entitled  to  recover 
something  if  the  decedent  bad  come  to  his 
death  by  reason  of  the  fault  of  the  defend- 
ant, but  we  do  not  find  that  to  have  been 
the  case.  The  facts  disclosed  excuse  defend- 
ant for  its  failure  to  return  the  body  of  the 
decedent  to  New  Orleans.  It  Is  therefore  or- 
dered that  the  Judgment  appealed  from  be 
avoided  and  reversed,  and  that  plaintiffs  de- 
mand be  rejected,  and  this  suit  dismissed  at 
her  cost  in  both  courts. 

PROVOSTT,  J.,  takes  no  part  herein,  be- 
ing absent  on  account  of  illness. 

(134  La.)  — 
No.  20,251. 
DESHOTELS  et  al.  v.  LAFLEUB  et  aL 
In  re  DESHOTELS  et  al. 

(Supreme  Court  of  Louisiana.   March  16,  1014. 
On  Application  tor^  Rehearing,  April  13, 

(ByUabut  bp  the  Court.) 

L  Executors  and  Administsatobs  (|  877*}— 
Husband  and  Wife  (|  276*)— Limitation 
of  Actions— Sals  by  Tutrix— Binding  Er- 
racrr. 

Where  a  man  dies  leaving  a  widow  In  com- 
munity, major  and  minor  heirs,  and  an  estate  In 
community  burdened  with  debt  and  the  widow 
in  community,  having  been  confirmed  as  natural 
tutrix  of  the  minors,  administers  the  community 
and  succession,  in  the  absence  of  any  demand 
by  the  creditors  or  the  major  heirs  for  the  ap- 
pointment of  an  administrator,  and  causes  real 
estate  belonging  to  the  community  to  be  sold 
for  the  payment  of  a  community  debt,  such  sale 
will  be  held  binding  on  the  major  heirs,  and  the 
adjudicates  will  be  held  to  have  acquired  a  just 
title,  protected  by  the  prescription  of  ten  years, 
in  a  suit  brought  by  the  major  heirs,  more  than 
ten  years  afterwards,  for  the  recovery  of  the 
property  on  the  ground  that  the  acting  admin- 
istratrix was  not  authorized  to  represent  them  in 
obtaining  the  order  of  sale:  and  they  will  be  pre- 
sumed to  have  acquiesced  in  her  administration, 
and  in  the  obtenaon  of  such  order,  where  they 
i either  allege  nor  attempt  to  prove  that  they  were 


absent  from  the  place  where  the  succession  was 
opened,  or  were  ignorant  of  the  fact  that  the 
succession  owed  the  debt  for  which  the  prop- 
erty was  sold,  or  were  not  advised  at  the  time  of 
the  intention  and  fact  of  the  sale,  or  that  there 
was  any  other  means  by  which  the  money  to 

Say  said  debt  could  have  been  obtained,  or  that 
le  price  obtained  for  the  property  was  less  than 
its  value. 

{Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  £  1543;  Dec. 
Dig.  ft  377;*  Husband  and  Wife,  Cent.  Dig.  |§ 
1032-1046;  Dec.  Dig.  §  276.*] 

2.  Executors  and  Administrators  (Si  8, 
886*)  —Administration  —Appointment  op 
Administrator— Necessity— Salk  or  Im- 
movables by  Tutrix— Binding  Effect. 
A  succession  may  be  administered  without 
the  appointment  of  an  administrator,  in  so  far 
as  to  bind  those  who,  being  sul  juris,  acquiesce 
in  such  administration;  but  tha  acquiescence 
of  creditors  and  major  heirs  in  the  administra- 
tion, by  the  tutrix  of  minor  heirs,  of  a  succes- 
sion falling  conjointly  to  such  major  and  minor 
heirs,  does  not  enlarge  the  powers  of  the  tutrix, 
quoad  the  minors,  or  remove  the  restrictions 
which  the  law  places  thereon  with  respect  to  the 
alienation  of  immovable  property  belonging  to 
them;  hence,  though  the  sale,  made  at  the  in- 
stance of  the  tutrix,  acting  administratrix,  of 
immovable  succession  property,  to  pay  succes- 
sion debts,  may  be  binding  on  the  creditors  and 
major  heirs,  the  minors  are  not  bound  by  it, 
unless  it  was  made  upon  the  advice  of  a  family 
meeting,  duly  homologated.  . 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  IS  1,  8-14%, 
1670.  1782;  Dec  Dig.  K  8,  886.*] 

Certiorari  to  Court  of  Appeal,  Parish  of 
Evangeline. 

Petitory  action  by  Olivier  Deshotels  and 
others  against  Merante  Lafieur  and  others. 
Judgment  for  defendants  in  the  district  court 
was  affirmed  by  the  Court  of  Appeal,  and 
plaintiffs  apply  for  certiorari  or, writ  of  re- 
view. Reversed  in  part,  and  affirmed  In  part. 

Pavy  &  Fontenot,  of  Opelousas,  for  appli- 
cants. B.  B.  Dubuisson,  of  Opelousas,  for  re- 
spondents. 

MONROE,  J.  Plaintiffs,  as  the  children 
and  heirs  of  Irsael  Deshotels,  Sr.,  and  Colas- 
tine  Vizena,  his  wife,  brought  this  petitory 
action  to  recover  from  the  widow  and  heirs  of 
Gustave  B.  Fontenot  a  tract  of  land  contain- 
ing 150  arpents,  with  the  improvements  there- 
on, lying  in  the  parish  of  Evangeline;  the 
facts  relied  on,  as  supporting  their  demand, 
being  substantially  as  follows,  to  wit: 

Israel  Deshotels,  Sr.,  acquired  the  land  in 
question,  included  in  a  tract  measuring  about 
200  arpents,  as  community  property,  from  the 
United  States  government;  and  at  his  death, 
Intestate,  In  1890,  his  undivided  half  interest 
devolved  upon  his  major  and  minor  children. 
The  widow  appears  to  have  been  confirmed  as 
natural  tutrix  of  the  minors,  and,  administer- 
ing the  succession  without  being  appointed  ad- 
ministratrix, she  presented  to  the  court  a 
petition  alleging  that  it  (the  succession)  owed 
Gustave  B.  Fontenot  $400,  that  he  was  press- 
ing for  payment,  and  that  it  was  necessary  to 
sell  part  of  the  property  in  order  to  pay  the 
debt,  and  praying  that  a  commission  issue 


•For  other  cases  see 


same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  £  Rep'r  Indexes 
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authorising  her  so  to  do.  The  clerk  of  the 
court  made  an  order,  which  was  signed  by 
the  judge  on  April  19th  following,  authorizing 
the  petitioner  to  sell  150  arpents  of  land, 
together  with  certain  live  stock  and  other 
movable  property,  and  the  land  here  in  ques- 
tion was  accordingly  sold  by  her  on  April 
20,  1899,  at  public  auction  to  Gustave  B. 
Fontenot  for  $410,  and  Fontenot  .thereupon 
went  into  possession,  and  (it  is  admitted)  his 
possession  and  that  of  his  widow  and  heirs 
has  been  open,  notorious,  and  uninterrupted 
ever  since. 

The  district  court  gave  judgment  for  de- 
fendants, which  was  affirmed  by  the  Court  of 
Appeal.  After  granting  a  rehearing,  the 
tribunal  last  mentioned,  in  reinstating  its 
judgment  as  originally  rendered,  said: 

"We  have  carefully  reconsidered  this  case, 
and  have  been  unable  to  reconcile  the  conflict- 
ing decisions  of  the  Supreme  Court  on  the  ques- 
tions involved.  We  still  believe  that  the  weight 
of  authority  1b  with  the  defendants,  sustaining 
the  sale.  It  is  therefore  ordered  that  our  for- 
mer opinion  and  decree  be  reinstated." 

And,  In  view  of  the  situation  to  which  our 
learned  brethern  of  the  Court  of  Appeal  call 
attention,  it  has  been  thought  advisable  to 
bring  the  case  to  this  court  for  review. 

11]  The  petition  alleges  that: 

"Said  adjudication  [to  Fontenot]  could  not, 
and  did  not  attempt  to,  adjudicate  the  inter- 
ests of  your  petitioners  Olivier  Deshotels,  Evea 
Deshotels,  wife  of  Arsena  Deshotels.  Armillian 
Deshotels,  Israel  Deshotels  Jr.,  and  Colastine 
Deshotels,  wife  of  Doxy  Manuel,  for  the  rea- 
son that  your  petitioners  above  named  were 
majors  at  the  time  and  could  act  for  them- 
selves; •  *  *  that  the  said  sale  •  •  * 
was  null  •  •  *  in  so  far  as  your  petitioners 
Ernest  Deshotels,  Zelina  Deshotels,  wife  of  Elee 
Granger,  Octave  Deshotels,  and  Avie  Deshotels 
are  concerned,  for  the  reason  that  they  were 
then  minors,  and  their  property  could  not  be 
sold  by  their  tutrix  without  complying  with  the 
essential  forms  of  law  as  to  family  meetings, 
etc.,  which  was  not  done;  •  •  *  that  the 
said  sale  of  petitioners'  property  was  provoked 
by  the  tutrix  of  the  minors,  without  complying 
with  articles  339,  340,  341,  and  342  of  the  Civil 
Code.   •  •  *»• 

Defendants'  counsel  with  some  reason,  has 
assumed  that  plaintiffs'  counsel  have  aban- 
doned the  ground  of  attack  last  above  stat- 
ed; but  we  do  not  so  construe  their  action, 
since  counsel  are  not  lightly  to  be  presumed 
to  have  abandoned  any  right  of  their  clients 
which  has  been  plainly  asserted  in  their 
pleadings  and  is  worth  insisting  upon,  and 
plaintiffs'  counsel  are  still  insisting  that  the 
sale  in  question  should  be  set  aside  in  toto, 
and  plaintiffs  decreed  to  be  the  owners  of 
an  undivided  one-half  interest  in  the  property 
described  in  their  petition.  There  are  some 
other  grounds  set  up  In  the  petition,  which 
we  shall  not  consider,  for  the  double  reason 
that  they  have  not  been  referred  to  by  the 
counsel  and  that  they  appear,  upon  casual 
examination,  to  be  without  merit.  We  as- 
sume, since  there  is  no  evidence  or  suggestion 
to  the  contrary,  that  Israel  Deshotels,  Sr., 


and  his  wife  were  married  under  the  regime 
of  the  community,  and  that  the  property 
found  In  his  succession  was  community  prop- 
erty. C.  C.  art  2399;  Succession  of  Pratt, 
12  La.  Ann.  457.  We  shall  therefore  address 
our  inquiry  to  the  present  state  of  the  juris 
prudence,  and  the  law,  upon  the  question  ot 
the  legal  capacity  of  the  widow  In  community, 
usufructuary,  and  natural  tutrix  of  the  minor 
heirs  with  respect  to  the  administration  and 
alienation  of  the  community  property,  found 
in  the  succession  of  the  deceased  husband 
and  father,  where  such  property  is  burdened 
with  community  debts  and  the  succession  has 
fallen  to  minor  heirs,  conjointly  with  heirs 
of  full  age. 

In  furtherance  of  this  inquiry,  we  have 
selected  for  consideration  the  following:  cases, 
as  fairly  illustrative  of  the  past  and  present 
jurisprudence  of  this  court  upon  the  matters 
to  be  inquired  into,  and  in  considering  them 
will  endeavor  to  determine  the  correct  rules 
of  law  to  be  applied  in  this  case. 

Erwin  v.  Orillion,  6  La.  212: 

Certain  major  heirs,  who  had  accepted 
with  benefit  of  inventory,  and  minor  heirs 
(for  whom  the  law  had  so  accepted),  through 
their  tutors,  brought  suit  to  recover  a  debt 
due  to  the  succession  which  had  fallen  to 
them,  and  were  met  with  the  objection  that 
they  were  without  legal  capacity  to  maintain 
the  suit  and  that  an  administrator  should 
have  been  appointed  to  represent  the  suc- 
cession. 

The  court  said  On  substance)  that  It  was 
"most  probably"  true  that  the  appointment  of 
an  administrator  was  necessary,  where  the 
heirs  were  all  of  full  age,  no  matter  how  the 
succession  came  to  them,  but  that,  under  C 
C.  art  327  (now  337),  successions  falling  to 
minors  could  be  administered  by  their  tutors, 
and  that  the  right  of  the  tutors  to  sue  for 
debts  due  such  successions  could  not  fairly 
be  questioned.  Coming  then  to  the  case  be- 
fore It,  the  court  said  that  It  presented  great- 
er difficulty  and  seemed  not  to  be  provided 
for  by  law;  that  "an  estate  accepted  with 
benefit  of  inventory  should  be  administered 
as  an  entire  thing  for  the  advantage  of  cred- 
itors and  heirs  until  partition  be  made;  that 
no  one  of  the  heirs  who  had  attained  major- 
ity, nor  all  of  them,  as  heirs,  were  entitled  to 
the  administration  of  the  succession"  with- 
out authority  derived  from  competent  pow- 
er ;  "and  where  they  are  united  with  coheirs, 
who  are  minors,"  the  opinion  continues,  "and 
consequently  under  the  protection  of  a  tutor. 
It  appears  to  us  to  be  the  most  reasonable 
and  beneficial  course  that  could  be  adopted 
to  leave  a  succession  thus  situated  to  the  ad- 
ministration  of  the  tutor  until  partition.  But, 
as  the  heirs  of  age  are  not  represented  by 
the  tutor,  in  the  event  of  suits  to  recover  debts 
due  to  the  succession,  they  should  concur  in 
the  prosecution  of  such  suits,  as  has  been 
done  in  the  present  case." 
Poultney's  Minors  v.  Barrett,  6  La.  500: 
This  was  an  action  in  which  the  plaintiffs. 
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who  were  minors,  "assisted  by  their  natural 
tutrix  and  undertu^or,"  sued  for  the  recovery 
of  a  lot  of  ground  alleged  to  belong  to  the 
succession  of  their  father.  It  was  objected 
that  they  had  not  accepted  the  succession  or 
been  put  in  possession  of  it.  The  exception 
was  maintained  in  the  district  court,  and  trie 
judgment  was  reversed  on  the  appeal,  as  be- 
ing in  contradiction  to  that  rendered  In  the 
case  of  Erwin  v.  Orillion. 

Self  v.  Morris,  7  Rob.  24: 

Defendant,  having  been  confirmed  as  nat- 
ural tutor  of  his  minor  child,  was  sued  as 
ex  officio  administrator  for  a  debt  alleged  to 
be  due  by  her  deceased  mother's  succession. 
The  opinion  of  the  court  contains  a  resume 
of  the  law  applicable  to  successions,  included 
In  which  is  the  following: 

"Whenever  a  succession  is  accepted  with  bene- 
fit of  inventory  (and  minors  cannot  accept  oth- 
erwise), an  administrator  must  be  appointed 
to  settle  it  •  *  •  The  tutor  of  the  minors, 
in  whose  favor  a  succession  is  opened,  has  not, 
by  virtue  of  his  office,  a  better  right  to  admin- 
ister upon  it,  without  being  appointed  and  giv- 
ing security,  than  any  other  individual.  *  *  *  " 

Succession  of  Ducloslange,  1  La.  Ann.  181: 
Said  the  court: 

"Heirs  of  full  age  may  accept,  purely  and 
simply,  a  succession  falling  to  them,  take  pos- 
session of  it,  pay  its  debts,  if  any  exist,  and 
make  a  partition  of  it  among  themselves,  with- 
out the  appointment  of  an  administrator,  or  the 
intervention  of  the  court  of  probates.  It  is 
true,"  said  the  court,  "the  creditors  may  re- 
quire an  inventory  and  security  from  the  heir 
who  has  accepted  the  succession  unconditional- 
ly, and  that,  upon  his  failure  to  furnish  the  se- 
curity, an  administrator  is  appointed.  •  •  * 
In  the  case  of  Erwin's  Heirs  v.  Orillion,  6  La. 
212,  the  Supreme  Court  could  not  have  intend- 
ed to  decide  that  a  succession  should,  of  ne- 
cessity, be  administered  by  an  administrator  or 
curator,  even  when  accepted  unconditionally," 
etc. 

Martin,  Administrator,  ▼.  Duprfi,  1  La. 
Ann.  239: 

Held,  that  where  a  succession,  which  is 
not  In  debt,  has  fallen  to  a  major  and  to 
minor  heirs,  the  tutrix  and  widow  has  power 
to  administer  it,  with  the  assent  of  the 
major  heir,  may  provoke  the  sale  of  Its 
(movable)  property,  and  authorize  another 
person  to  receive  the  proceeds  of  such  sale, 
and  that  a  payment  by  a  purchaser  will  re- 
lease him  when  made  to  the  person  so  au- 
thorized. 

Bryan  v.  Atchison,  2  La.  Ann.  462: 

Said  the  court: 

"It  is  true  that,  under  the  dispositions  of  the 
Civil  Code,  when  the  heirs  claimed  the  term  to 
deliberate,  an  administrator  was  to  be  appoint- 
ed in  all  cases ;  and  when  the  succession  was 
afterwards  accepted  under  benefit  of  inventory, 
the  administrator  was  to  continue  in  his  func- 
tions, and  to  settle  and  liquidate  the  succession. 
But  the  Code  of  Practice,  subsequently  adopted, 
provides  that  an  administrator  shall  be  appoint- 
ed in  such  cases,  if  any  of  the  creditors  of  the 
succession  require  it;  and  this  we  take  to  be 
the  rule  now  in  force.  •  *  * " 

Xt  was  accordingly  held  that  successions 
are  not,  in  all  cases,  required  to  be  admin- 


istered by  administrators,  and  that,  in  the 
case  before  the  court,  in  which  all  the  heirs 
were  minors,  their  tutrix  was  competent  to 
stand  in  judgment,  so  as  to  bind  the  heirs 
and  creditors,  for  the  purposes  of  a  suit 
against  the  succession  for  the  recovery  of 
a  debt  due  by  it,  and  for  the  purposes  of  a 
proceeding  by  the  creditor  to  compel  the  sale 
of  succession  property  for  the  satisfaction 
of  the  judgment  therein  obtained,  and  other 
debts. 

Succession  of  Story,  8  La.  Ann.  502: 
In  this  case  it  appeared  that  the  succes- 
sion was  free  of  debt,  but  there  were  both 
major  and  minor  heirs,  and  one  of  the  major 
heirs,  having  applied  for  the  •appointment 
aa  administrator,  was  opposed  by  another 
and  by  the  tutrix  of  the  minors.  The  court 
said: 

"The  learned  judge  who  decided  this  cause 
considered  that  the  law  was  imperative,  and  left 
him  no  discretion  as  to  the  appointment  of  an 
administrator,  under  article  1040  [now  1047]  of 
the  Civil  Code,  which  provides  that: 

"  'If  there  be  several  heirs  to  a  succession, 
some  of  whom  have  accepted  unconditionally, 
and  others  claim  the  benefit  of  the  term  for  de- 
liberating, the  judge  of  the  place  where  the  suc- 
cession is  opened  shall,  notwithstanding,  cause 
an  inventory  to  be  made  of  the  effects  of  the 
succession,  and  shall  appoint  an  administrator 
to  manage  them,  until  a  partition  of  the  same 
be  made  among  the  heirs.   *   *  * ' 

"But  under  our  views  of  the  law  as  stated  in 
Atchison's  Case,  and  which  a  consideration  of 
this  before  us  has  fortified,  the  district  judge 
was  not  bound  to  appoint  an  administrator. 
The  right  of  the  heirs  to  an  immediate  parti- 
tion cannot  be  questioned;  it  was  insisted  on 
by  the  appellant,  and  the  administration,  if  car- 
ried out,  could  be  little  else  than  an  impedi- 
ment to  the  proceedings  in  partition." 

Labranche  v.  Trepagnler,  4  La.  Ann.  558: 
In  this  case  it  appeared  that  a  natural 
tutrix  had  qualified  and  given  bond,  agree- 
ably to  the  provisions  of  C.  C.  arts.  1037  and 
1034  (now  1044  and  1041),  and  the  court 
held  that  the  bond  was  intended  for  the  ben- 
efit of  the  creditors  and  (perhaps)  the  heir 
of  age,  and  did  not  inure  to  the  benefit  of 
the  minors,  whose  rights  were  secured  by  the 
tacit  mortgage  on  the  property  of  the  tutrix. 
In  the  course  of  the  opinion  It  was  said: 

"It  was  not  unusual  at  the  time  of  these  pro- 
ceedings, in  some  of  the  parishes  of  the  state, 
to  superadd  the  administration  of  a  regularly 
appointed  administrator  to  that  of  tutor,  al- 
though the  administration,  by  the  tutorship 
would  have  been  legal  and  adequate  of  itself  for 
all  purposes.  But  we  consider  the  law  as  set- 
tled that  the  natural  tutor  or  tutrix  has  a  right 
to  administer  the  succession  of  the  deceased 
spouse  •  *  *  unless  the  heirs  of  age  or  cred- 
itors require  the  appointment  of  an  administra- 
tor. Bryan  v.  Atchison,  2  La.  Ann.  462;  Suc- 
cession of  Story,  3  La..  Ann.  502." 

Monget,  Tutor,  v.  Penny  et  aL,  7  La.  Ann. 
134: 

Plaintiff,  as  tutor,  brought  suit  upon  a 
note,  which  had  been  executed  by  Penny  and 
his  deceased  wife,  against  Penny,  Individu- 
ally and  as  natural  tutor  of  the  minor  chil- 
dren of  his  marriage.   It  was  objected  that 
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the  defendant  minora  were  not  responsible 
for  the  debts  of  their  mother,  inasmuch  as 
they  were  merely  beneficiary  heirs,  and  that 
plaintiff  should  have  caused  an  administra- 
tor to  be  appointed,  against  whom  he  should 
have  brought  his  suit  Held,  that  plaintiff 
was  not  bound  to  cause  an  administrator  to 
be  appointed ;  that  defendant,  as  tutor  to  his 
minor  children,  was  the  representative  of 
the  succession,  and  as  such  the  proper  party 
defendant  to  the  suit 

Succession  of  Pratt,  12  La.  Ann.  457 
(quoting  from  syllabus): 

"At  the  decease  of  husband  or  wife,  all  the 
property  possessed  by  them  is  presumed  to  be 
community  p  so  perry  until  the  contrary  ia  Bhown. 
If  the  surviving  wife  expresses  her  willing- 
ness to  pay  all  the  debts,  and  no  creditors  de- 
sire it,  an  administration  on  the  husband's  es- 
tate, bo  far  as  it  concerns  the  community,  is 
unnecessary.  *  •  *  The  heirs  of  the  hus- 
band should  be  protected  against  the  debts  of 
the  estate  by  requiring  the  wife  to  advance  Ihe 
money  to  pay  them,  or  procure  the  release  of 
the  heirs  from  all  liability  for  them." 

State  v.  Heirs  of  LecMe,  14  La.  Ann.  641 : 
Said  the  court: 

"The  object  of  the  suit  is  to  obtain  a  judgment 
against  the  succession.  Can  the  benehciary 
heirs,  as  such,  stand  in  judgment  for  the  succes- 
sion? Have  they,  as  such,  the  detention  of 
the  effects  of  the  succession?  Can  they  ac- 
knowledge debts?  It  appears  to  us,  under  our 
present  jurisprudence,  the  answers  to  these 
questions  must  be  in  the  negative.  The  Civil 
Code  and  Code  of  Practice  contemplate  the  ap- 
pointment of  an  administrator,  in  case  the  suc- 
cession is  accepted,  with  the  benefit  of  inven- 
tory. C.  C.  arts.  1030,  1042  [now  1037,  1049]. 
This  administrator,  thus  appointed,  must  give 
bond  and  take  an  oath  of  office,  and  thus  he 
becomes  quasi  an  officer  of  court,  subject,  in 
certain  cases,  to  the  summary  rules  and  motions 
of  parties  and  the  penalties  denounced  by  law. 
This  could  not  be  the  case  if  beneficiary  heirs 
could   administer   without   these  formalities. 

*  •  •  Where  all  the  heirs  are  minors,  repre- 
sented by  the  tutor,  this  reasoning  has  not  the 
same  force,  and  the  case  is  made  an  exception  to 
the  general  rule,  if  the  creditors  do  not  require 
the  appointment  of  an  administrator.  See 
Bryan  v.  Atchison,  2  La.  Ann.  464 ;  Succession 
of  Story,  3  La.  Ann.  602.  *  *  *  It  seems  to 
us  quite  clear  that  the  exception  of  the  defend- 
ants to  their  capacity  to  stand  in  judgment 
ought  to  have  been  maintained." 

Succession  of  Weber,  16  La.  Ann.  420: 
A  lot  of  ground  was  offered  for  sale,  at 
the  instance  of  a  tutor,  administering  a  suc- 
cession which  had  fallen  to  his  wards,  by 
order  of  court,  and  to  pay  the  debts  of  the 
succession;  but  it  does  not  appear  that  the 
debts  to  be  paid  were  those  of  the  com- 
munity, or  that  the  advice  of  a  family  meet- 
ing was  obtained.  The  adjudicatee  reject- 
ed the  title  and  was  ruled  to  show  cause 
why  the  property  should  not  be  sold  a  la 
folle  enchere. 

"Several  objections,"  said  the  court,  "are 
raised  against  the  validity  of  these  proceedings. 

•  *  •  The  first,  which  goes  to  the  validity  of 
the  sale,  we  think  conclusive;  that  is,  the  fail- 
ure to  call  for  the  advice  of  a  family  meeting. 
The  creditors  of  Mrs.  Weber's  succession  had  a 
twofold  remedy:  To  proceed  against  the  tutor 


in  the  usual  way,  or  to  provoke  the  appoint- 
ment of  an  administrator.  Had  the  latter 
course  been  pursued,  a  sale  ordered  at  the  in- 
stance of  the  administrator  would  not  depend, 
for  its  validity,  upon  the  advice  of  a  family 
meeting;-  the  heirs  having  a  mere  residuary 
interest  in  the  estate  thus  administered,  the 
payment  of  the  debts  must  be  effected  even  with- 
out reference  to  the  appraisement  of  the  prop- 
erty to  be  adjudicated.  This  is  the  usual  way 
of  settling  estates  which  are  incumbered  with 
debts.  But  if  the  creditors  choose  to  let  the 
tutor  of  the  minors  go  on  with  the  administra- 
tion of  the  succession,  which  has  devolved  upon 
them  with  the  benefit  of  inventory  by  effect 
of  law,  it  is  necessary  then  to  distinguish  at 
whose  instance  the  sale  is  provoked.  *  •  • 
If  by  the  tutor,  then  the  provisions  of  articles 
334,  335,  336,  and  337  [now  339,  340,  341,  342] 
of  the  Civil  Code  govern  the  case ;  and  the  ad- 
vice of  the  family  meeting  cannot  be  dispensed 
with.  But  if  by  the  creditors,  then  recourse 
must  be  had  to  articles  990,  991,  992  of  the 
Code  of  Practice,  and  then  the  services  of  a 
family  meeting  are  not  wanted.  Vide  C  C.  arts. 
1155,  1156  [now  1164,  1165] ;  Michel  v.  Dela- 
porte.  14  La.  Ann.  91 ;  Carter  v.  McMaumns,  15 
La.  Ann.  641",  Bryan  v.  Atchison,  2  La.  Ann. 
463 ;  Succession  of  Ira  Smith.  9  La.  Ann.  107 ; 
Domat,  voL  2,  liv.  iv,  f  f  24,  25." 

In  the  same  case,  in  the  opinion  upon  the 
application  for  rehearing,  Merrick,  C.  J-,  aft- 
er comparing  the  ruling  which  had  been 
handed  down  with  that  in  Bryan  v.  Atchison, 
said: 

"The  question  here  is  not,  Can  the  tutor  stand 
in  judgment?  but,  Can  he  compel  a  purchaser  to 
accept  a  sale  where  he,  the  tutor,  has  neglected 
the  forms  of  law  in  provoking  the  sale,  and 
where  such  irregularities  may  throw  a  doubt 
on  the  title?  *  *  *  That  such  a  cloud  rests 
upon  the  title  tendered  the  purchaser,  *  *  • 
we  think  will  be  made  manifest  by  a  few  ob- 
servations. 

"The  Civil  Code  and  Code  of  Practice  contain 
different  rules  for  the  guidance  of  the  different 
sorts  of  representatives  of  successions.  The 
heir  pure  and  simple,  the  executor,  the  admin- 
istrator, the  curator  of  vacant  estates,  the 
curator  of  absent  heirs,  and  the  tutor,  while 
they  have  many  duties  in  common,  have  others 
peculiar  to  themselves.  *  •  *  The  mandate 
of  the  executor  is  primarily  to  see  that  the  in- 
tentions of  the  testator  as  expressed  in  the  will 
are  carried  out.  The  administrator  is  appoint- 
ed to  pay  debts  and  deliver  the  estate  to  the 
heirs.  The  curator  of  a  vacant  estate  must  sell, 
pay  debts,  and  pay  residue  into  the  state  treas- 
ury. The  mission  of  the  tutor,  as  fixed  by  bis 
appointment  and  the  letters  granted  him,  is  to 
administer  the  estate  of  the  minor.  C.  u.  art 
827  [now  337].  He  is  the  agent  of  the  minor, 
and  he  does  for  the  minor  what  the  latter  might 
do  for  himself,  if  he  were  of  the  age  of  ma- 
jority. The  law  accepts  for  the  minor  any  suc- 
cession which  falls  to  him,  with  benefit  of  in- 
ventory. If,  therefore,  there  should  be  found, 
in  the  patrimony  of  the  minor,  a  succession,  the 
tutor  may  administer  it;  not  because  it  is  so 
written  in  the  letters  of  tutorship,  for  such  ex- 
press authority  cannot  be  found  there ;  but  be- 
cause the  succession  is  an  effect,  a  thing,  be- 
longing to  the  minor,  and  therefore  subject  to 
the  administration  of  the  tutor,  for  the  ultimate 
advantage  of  the  minor.  Now,  the  Civil  Code, 
article  334  [now  339],  makes  the  convocation  of 
a  family  meeting  necessary  to  the  alienation  of  a 
minor's  lands  or  slaves.  The  undertutor  must 
be  present  at  such  family  meeting,  and  he  may 
assent  to  the  action  of  the  family  meeting,  or  he 
may  oppose  it.  If  he  opposes  it,  and  the  court 
of  the  first  instance  decides  against  him.  he  may 
appeal.    If  he  has  this  right  when  the  tutor 
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does  his  duty  and  observes  the  forms  of  law, 
who  can  say  that  he  has  no  right  to  appeal  be- 
cause the  tutor  has  proceeded  irregularly? 
•  *  *  The  formality  of  the  family  meeting  re- 
quired by  article  334  C.  C.  [now  339],  is  not  an 
idle  one.  If  the  natural  tutor,  or  tutrix,  who 
gives  no  bond,  could  on  a  simple  petition  change 
the  estate  of  the  minors  from  immovables  or 
slaves  into  money,  the  estate  of  the  latter  would 
be  greatly  jeopardized,"  etc 

Soye  v.  Price,  80  La.  Ann.  93 : 

It  appeared  that  Mm  Amelia  Nalrne,  de- 
ceased wife  of  George  L.  Nairne,  had  borrow- 
ed $2,500  from  the  plaintiff,  and,  being  au- 
thorized by  the  court,  had  executed  a  mort- 
gage to  secure  it;  that  she  died,  leaving 
three  minor  children,  one,  Miss  M.  A.  Price 
(of  a  previous  marriage),  who  was  soon  aft- 
erwards fully  emancipated,  and  two  by  her 
marriage  with  Nairne,  who  caused  an  In- 
ventory to  be  made  and  was  confirmed  as 
their  natural  tutor.  Thereafter,  upon  the 
advice  of  a  family  meeting,  with  the  au- 
thority of  the  court,  and  with  the  concur- 
rence of  Miss  Price,  Nairne  arranged  for  an 
extension  of  .  time  upon  the  debt  of  $2,600, 
and  in  order  to  pay  the  Interest  thereon,  to- 
gether with  taxes  and  premiums  of  insur- 
ance upon  the  property  of  the  succession,  bor- 
rowed an  additional  $1,000,  and  gave  a  mort- 
gage upon  other  property  of  the  succession 
for  its  security.  The  tutor  and  the  eman- 
cipated heir,  together  with  the  minors,  were 
in  possession  of  the  estate,  and  no  adminis- 
trator was  appointed.  Plaintiff  proceeded, 
via  ordinaria,  in  a  court  of  ordinary  jurisdic- 
tion, to  foreclose  his  mortgage  and  to  obtain 
judgment  against  Miss  Price  and  the  minors, 
renouncing  any  right  against  the  latter  on 
the  $2,500  note,  beyond  the  property  Inherit- 
ed by  them,  and  there  was  judgment  in  his 
favor,  from  which  the  minors  appealed. 
Their  contention  was  that  the  claim  on  the 
$2,500  note  should  have  been  asserted  In 
the  probate  court,  and  that  the  court  in 
which  the  suit  was  brought  was  without  Ju- 
risdiction. Plaintiff,  by  way  of  answer  to 
that  contention,  referred  the  court  to  article 
996  of  the  Code  of  Practice,  which  reads : 

"The  case  is  different  when  such  estates  are 
in  the  possession  of  heirs,  either  present  or 
represented  in  the  state,  although  all  or  some  of 
those  heirs  be  minors;  for  in  such  case  the  ac- 
tions for  debts  due  from  such  successions  shall 
be  brought  before  the  ordinary  tribunals,  either 
against  the  heirs  themselves,  if  they  be  of  age, 
or  against  their  curators,  if  they  be  Under  age 
or  interdicted." 

And  the  court,  after  quoting  the  article, 
and  referring  to  the  earlier  jurisprudence,  to 
the  effect  that  no  part  of  a  succession  comes 
legally  into  the  possession  of  the  beneficiary 
heir  until  it  has  been  fully  administered,  or  a 
partition  has  been  legally  effected,  said: 

"It  may  therefore,  at  least,  be  said  that  all 
the  decisions  are  uniform,  to  the  effect  that, 
where  the  heirs,  whether  pure  and  simple  or 
beneficiary,  are  legally  in  possession  of  an  es- 
tate, they  may  be  sued  for  its  debts  in  courts  of 
ordinary  jurisdiction.  So  that  the  controversy 
narrows  itself  down  to  this:  Can  beneficiary 


heirs  (minors  are  always  such)  come  leoatty  into 
possession,  without  the  estate  having  been  pre- 
viously fully  administered  and  liquidated  ?  Not- 
withstanding the  numerous  authorities  cited  by 
counsel  of  defendants  from  our  earlier  reports, 
we   think   it  now   well  settled   that  minors 

*  *  *  may  come  lawfully  into  the  possession 
of  the  estate  of  their  deceased  parent,  without 
there  having  been  any  previous  administration 
thereof." 

And  C.  P.  art  996,  and  the  cases  of  La- 
branche  v.  Trepagnier,  4  La.  Ann.  561,  Mon- 
get  v.  Penny,  7  La.  Ann.  134,  and  several 
others  are  cited  In  support  of  that  proposi- 
tion, after  which  the  opinion  proceeds  as  fol- 
lows: 

"The  true  doctrine  is  this— that  successions 
accepted  under  benefit  of  inventory  should,  and 
must,  be  administered  where  the  creditors  or 
heirs  of  age  require  it  But  H  no  such  demand 
for  administration  is  made,  the  natural  tutor  of 
the  minor  heirs  of  the  deceased  may,  as  such, 
take  possession  and  administer  their  interests 
therein,  and  that  any  creditors  of  the  deceased 
may,  under  article  996  [C.  P.]  bring  suit  for 
their  debts  against  the  tutor  in  the  courts  of 
ordinary  jurisdiction." 

And  it  was  accordingly  held  that  the  major 
heir  and  the  minors,  being  in  possession,  were 
properly  sued  for  a  debt  of  the  succession,  in 
a  court  of  ordinary  jurisdiction,  and,  "the 
plaintiff  renouncing  any  rlg*ht  against  the 
minors  •  •  *  beyond  the  properly  in- 
herited," that  the  minors  were  properly  con- 
demned to  that  extent 

Blake  v.  Minors  Kearney  and  Lake,  30  La. 
Ann.  388: 

This  was  a  suit  brought  in  a  parish  court 
for  a  partition  of  the  succession  of  Mrs. 
Adeline  Dupuy  Fenn  among  her  descendants, 
in  which  the  minor  heir  Frank  Kearney  was 
represented  by  his  father,"  Bichard  A  Kear- 
ney, as  tutor  ad  hoc,  and  the  minor  heir  Ann 
Eliza  Lake  was  represented  by  A.  Peat  as 
tutor  ad  hoc,  and  the  facts  in  which  are  oth- 
erwise stated  by  the  court  as  follows,  to  wit : 

"After  the  death  of  the  ancestor,  •  *  * 
her  heirs  of  age  and  the  minors  (some  of  whom 
are  declared  to  have  been  emancipated,  and 
one  of  them,  Ann  Eliza  Lake,  to  be  under  the 
dative  tutorship  of  said  Bichard  A.  Kearney, 
who  assumes  to  represent  her)  entered  into  an 
agreement  by  private  act,  whereby  they  declare 
and  fix  their  respective  interests  in  the  estate, 
enumerate  its  effects  in  detail,  and,  to  avoid  the 
expenses  of  a  judicial  settlement  they,  'the 
heirs  of  age  and  emancipated,  and  the  said  B. 
A.  Kearney  assuming  the  entire  responsibility  of 
this  act  as  far  as  it  regards  the  interests  of  his 
ward  Ann  Eliza  Lake,'  do  covenant  and  agree 
that  said  B.  A.  Kearney  be  constituted  the 
agent  of  said  heirs,  with  full  authority  to  liqui- 
date said  estate,  to  sell  its  effects,  to  pay  its 
debts,  and  thereafter  to  distribute  to  the  heirs 
the  balance  according  to  their  several  rights,  etc. 

•  *  *  On  the  same  day  certain  of  the  heirs 
acknowledge  to  have  received,  by  way  of  dis- 
tribution, from  Kearney  the  sum  of  $250,  being 
the  balance  of  cash  on  hand  belonging  to  the  es- 
tate, after  paying  certain  debts." 

It  appears  that  the  plaintiff  in  the  case, 
Mrs.  Euphrosine  Blake,  had  caused  herself 
to  be  appointed  administratrix  of  the  suc- 
cession, but  at  what  time  or  under  what  dr- 
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cumstances  the  record  does  not  show.  Rich- 
ard A.  Kearney,  cited  as  tntor  ad  hoc  of  his 
son  Frank,  met  the  demand  for  partition  by 
an  exception  to  the  jurisdiction  of  the  court, 
based  upon  the  ground  that  the  heirs  had 
gone  into  possession  and  had  already  effected 
the  partition.  But  this  court,  through  Mr. 
Justice  Spencer,  who  was  the  organ  of  the 
court  in  the  case  of  Soye  v.  Price,  supra, 
said: 

"The  sole  questions,  therefore,  are,  where 
some  of  the  heirs  are  majors,  accepting  uncondi- 
tionally, and  some  are  minors,  necessarily  ben- 
eficiary heirs,  and  where  there  are  no  debts,  can 
these  heirs,  by  agreement,  enter  into  posses- 
sion and  terminate,  extrajudicially,  the  existence 
of  an  estate,  where  one  of  the  major  heirs  de- 
mands an  administration?  Will  such  agree- 
ment and  possession  defeat  a  subsequent  ad- 
ministration and  take  the  estate  out  of  the 
hands  of  the  probate  court? 

"(J.  C.  art  1047,  provides:  'If  there  be  several 
heirs  to  a  succession,  some  of  whom  have  ac- 
cepted unconditionally,  and  others  claim  the  ben- 
efit of  the  term  for  deliberating  [benefit  of  in- 
ventory], the  judge  of  the  place  where  the  suc- 
cession is  opened  shall,  notwithstanding,  cause 
an  inventory  to  be  made  *  *  *  and  shall 
appoint  an  administrator  to  manage  them,  un- 
til a  partition  •  •  •  be  made  among  the 
heirs.'  .  , 

"A  minor,  ex  necessitate  legis,  claims  the 
benefit  of  inventory.  The  Code  directs,  there- 
fore, that  an  administrator  shall  be  appointed  to 
estates  in  which  there  are  minor  heirs,  concur- 
ring with  major  heirs  who  accept  unconditionally. 
The  only  exception  to  this  rule  we  lately  had 
occasion  to  review  in  the  case  of  Soye  v.  Price, 
not  yet  reported.  It  is  to  the  effect  that  the 
natural  tutors  of  minor  children  may,  as  such. 
take  possession  of  and  administer  the  estates  of 
the  deceased  parents  of  such  children,  unless 
and  until  creditors,  or  heirs  of  age,  demand  the 
appointment  of  an  administrator.  It  is  ad- 
mitted that  plaintiff  *  •  .  *  has  demanded  to 
be,  and  been,  appointed  administratrix  of  this 
estate.  We  do  not  consider  the  acts  of  the  ma- 
jor heirs  as  affecting  the  interests  of  the  mi- 
nors, who  were  totally  without  power,  by  them- 
selves or  tutors,  to  accept  unconditionally  the 
estate.  *  *  •  To  terminate  the  existence  of 
a  succession,  the  heirs  must  all  be  sui  juris,  and 
have  capacity  to  render  themselves,  by  their 
acts,  unconditionally  liable  for  succession  debts. 
This  a  minor  cannot  do;  and  therefore  no  ex- 
trajudicial acts  or  contracts  of  a  minor  can  le- 
gally terminate  the  existence  of  the  succession." 

Mayronne  v.  Waggaman,  30  La.  Ann.  974: 
It  was  shown  that  Eugene  Hacker  died  in 
1871,  leaving  an  estate  in  community,  a  wid- 
ow, and  eight  children,  of  whom  seven  were 
minors;  that  the  wife  was  confirmed  as  natu- 
ral tutrix,  and  a  year  later  was  sent  into 
possession,  as  owner  in  community  of  one 
half,  and  as  usufructuary  of  the  other  half, 
of  the  estate ;  that  she  then  presented  to  the 
court  a  petition,  representing  that,  in  order 
to  pay  the  debts  of  the  succession,  to  carry 
on  a  mercantile  business,  to  which  she  had 
succeeded,  and  to  provide  for  her  wants  and 
those  of  the  minors,  It  was  necessary  to  sell 
certain  stocks,  and  borrow  money  upon  a 
mortgage  of  the  real  estate;  and  upon  the 
advice  of  a  family  meeting,  the  proceedings 
of  which  were  duly  homologated,  she  was  au- 
thorized to  take  that  action,  and  did  so.  This 
court,  however,  found  that  the  family  meet- 


ing was  Illegally  composed,  and  that  its  ad- 
vice, that  the  tutrix  be  authorized  to  bor- 
row money  and  mortgage  the  property  in 
which  the  minors  were  Interested,  in  order 
to  carry  on  a  mercantile  business,  wms  il- 
legal, and  hence  that  neither  the  minors  nor 
their  property  were  bound  for  the  debts  of 
the  mortgage. 

Lemmon  v.  Clark,  86  La.  Ann.  744  (quot- 
ing from  syllabus): 

"When  the  tutrix  of  minor  heirs,  in  her  capaci- 
ty as  such,  takes  possession  of  and  administers 
the  estate  of  the  deceased  parent  of  the  minora, 
without  any  appointment  as  administrator,  such 
act  is  equivalent  to  the  entering  into  possession 
of  the  beneficiary  heirs.  The  tutrix  officially 
represents  them  alone;  her  possession  is  their 
possession;  her  acta,  within  her  lawful  author- 
ity, are  their  acts.  Soye  v.  Price,  30  La.  Ann. 
93.  If  the  minor  heirs  are  creditors  of  the  es- 
tate of  the  parent,  they  cannot,  on  coming  of 
age,  compete  with  other  creditors,  before  ac- 
counting for  the  movable  property  and  revenues 
of  the  estate  which  came  into  their  possession 
through  their  tutrix,  and  Which,  if  consumed 
for  their  benefit,  would  extinguish  the  debt." 

In  the  body  of  the  opinion  It  la  said: 

"But  here  the  tutrix  acted  in  that  capacity 
alone,  and  nnder  the  doctrine  of  Soye  v.  Price, 
represented  the  minors  only,  held  possession 
for  them,  and  'all  her  acts  are  in  the  name  and 
in  behalf  of  her  wards.'  As  representative  of 
the  beneficiary  heirs  in  possession,  creditors  of 
the  succession  bad  the  right  to  sue  them  through 
her  and  to  recover  judgment,  restricted,  of 
course,  in  its  operation  to  the  property  inherited 
by  them.  Whatever  she  has  received  and  ap- 
propriated of  that  property  is,  quoad  creditors,  a 
reception  and  appropriation  by  the  heirs.  If  she 
has  wronged  the  latter,  they  must  look  to  her 
personally  and  to  her  bond;  but,  as  against 
creditors,  her  acts  are  their  acts  as  far  as  they 
were  within  her  lawful  powers  as  tutrix." 

Succession  of  Dumestre,  40  La.  Ann.  572,  4 
South.  328: 

There  were  a  succession  that  owed  debts, 
major  and  minor  heirs,  and  a  dative  tutor; 
and  the  question  presented  was  whether  an 
adjudicatee  could  be  compelled  to  accept  ti- 
tle to  immovable  property,  sold  by  order  of 
court,  at  the  instance  of  the  dative  tutor 
of  the  minors  and  by  the  advice  of  a  family 
meeting,  to  pay  the  debts  of  the  succession. 
It  was  held  that  he  could  not;  and  Bermu- 
dez,  C.  J.,  assigned  the  following  as  one  of 
the  reasons,  to  wit: 

"Tested  by  the  fundamental  allegation  of  the 
petition,  which  is  that  the  sale  was  necessary  to 
pay  the  debts  of  the  succession,  the  conclusion 
is  warranted  that  the  object  in  view  was  to  pay 
debts,  by  the  tutor  administering  the  succes- 
sion. In  such  case  the  sale  could  not  be  sustain- 
ed, as  there  were  two  heirs  of  age.  and  the 
tutor  could  not  control  the  succession  as  an 
entity;  for  it  is  well  established  that  a  tutor 
can  ex  officio  administer  a  succession  only  where 
it  accrues  exclusively  to  his  wards"  (italics  by 
the  author  of  the  opinion). 

In  the  case  thus  quoted,  Justice  Fenner 
handed  down  a  dissenting  opinion.  In  which 
he  said,  among  other  things: 

"The  tutor  has  not  acted  as  administrator,  ei- 
ther actual  or  constructive.  As  his  wards  vers 
not  the  sole  heirs,  he  could  not  have  authority 
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to  assume  administration  of  the  whole  succes- 
sion. He  has  scrupulously  confined  his  official 
action  within  the  limits  of  his  authority  as 
tutor,  extending  it  only  to  the  interest  of  the 
minora;  while  the  sale  of  the  remaining  inter- 
est is  expressly  based,  both  by  himself  and  the 
judge,  upon  the  concurrence  of  the  major  heirs" 
(italics  by  present  writer). 

Succession  of  Bourgeois,  43  La.  Ann.  847, 
9  South.  34: 
Held  that: 

"The  tutor  of  minor  heirs,  in  the  absence  of  a 
demand  for  administration  by  creditors,  or  heirs 
of  age,  has  a  right  to  take  possession  of  succes- 
sion property  and  administer  their  interest 
therein." 

Tutorship  of  Minors  Scarborough,  43  La. 
Ann.  316,  8  South.  940: 

A  succession  falling  wholly  to  minor  heirs 
had  been  administered  by  their  tutor  as 
such,  and  a  creditor  ruled  him  to  show  cause 
why  so  much  of  the  property  as  might  be 
necessary  to  pay  the  creditor  should  not  be 
sold  for  that  purpose,  to  which  the  de- 
fendant pleaded  the  exception  of  "no  cause 
of  action,"  which  was  sustained  by  the  dis- 
trict court  Plaintiff  appears  to  have  at- 
tached to  and  made  part  of  his  rule  an  ac- 
count which  had  been  filed  by  the  defendant 
in  the  district  court,  of  which  this  court 
said: 

"His  account,  in  so  far  as  it  purports  to  deal 
with  the  assets  and  liabilities  of  the  succession 
of  the  deceased  ancestor,  is  one  of  administra- 
tion ;  and  in  so  far  as  it  appertains  to  charges 
made  against  the  capital  of  the  minors,  on  ac- 
count of  alleged  expenditures  for  their  service 
and  maintenance,  is  one  of  tutorship  only— the 
rendered  account  having  been  notified  to  cred- 
itors of  said  succession  by  advertisement  and  to 
the  undertutor  by  citation." 

Dealing  with  the  matter  (as  it  was  ob- 
liged to  do)  from  the  the  face  of  the  papers, 
the  court  said  that  it  did  not  appear  that 
the  minors  had  entered  into  possession  of 
their  ancestor's  estate,  and  that,  until  that 
fact  could  be  made  to  appear  affirmatively, 
it  would  have  to  hold  that  "a  tutor,  acting  as 
administrator  of  an  open  succession,"  does 
not  possess  apparently  for  the  heirs,  and 
that  the  property  will  not  "pass  to  him  as 
tutor  until  his  administration  as  such  is 
terminated." 

The  case  thus  referred  to  came  before  this 
court  a  second  time,  and  is  reported  in 
Semple  v.  Scarborough,  44  La.  Ann.  288,  at 
pages  291,  292, 10  South.  868,  at  page  859,  and 
it  Is  there  said  by  the  organ  of  the  court : 

"From  the  abbreviated  statement  of  the  facts 
in  the  case  it  will  be  observed  that  the  efforts 
of  the  tutor  in  the  administration  of  the  suc- 
cession were  to  pay  its  debts,  which  were  small 
in  amount,  not  exceeding  $4,000.  The  mercan- 
tile and  planting  operations  were  conducted  for 
this  purpose.  In  his  acts  of  administration  he 
found  it  necessary  to  borrow  money  to  pay  off 
the  indebtedness  of  the  deceased  and,  to  con- 
tinue the  business,  to  pay  off  the  amounts  that 
he  borrowed.  *  *  •  The  acts  of  the  tutor  in 
administering  for  the  heirs  and  for  the  creditors 
cannot  be  distinguished.     His  administration 


was  an  entirety — one  effort  of  administration 

to  make  money  to  liquidate  the  indebtedness. 
The  minors  only  had  a  residuary  interest  In  the 
succession  after  the  payment  of  the  debts  of 
the  succession.  •  •  •  Until  the  tutor's  ad- 
ministration of  the  succession  is  terminated  the 
property  will  not  pass  to  him  as  tutor." 

Succession  of  Leverlch,  47  La.  Ann.  1665, 
18  South.  700: 

The  appeal  was  brought  up,  by  an  ad- 
judicatee,  from  a  judgment  ordering  that  he 
accept  title.  We  gather  from  the  opinion 
that  the  succession  had  fallen  to  minors  ex- 
clusively, and  that  the  sale  was  provoked  by 
the  tutrix,  administering  upon  the  advice  of 
a  family  meeting,  duly  homologated,  In  order 
to  pay  a  debt  secured  by  vendor's  lien  upon 
the  property  which  was  Bold.  The  sale  was 
sustained. 

Succession  of  Yarutzky,  52  La.  Ann.  1913, 
28  South.  328  (quoting  from  the  syllabus) : 

"An  adjudicate©  of  real  estate,  sold  at  the 
instance  of  a  tutor  administering  a  succession, 
is  not  bound  to  accept  title,  where  it  appears 
that  the  order  was  obtained,  and  the  sale  made, 
without  the  advice  of  a  family  meeting." 

The  court  found  that  the  succession,  when 
opened,  owed  no  debts,  and  in  the  body  of  the 
opinion  a  number  of  cases  are  referred  to, 
and  the  ruling  In  the  Succession  of  Weber, 
supra,  la  categorically  affirmed. 

Chllds  ▼.  Sheriff,  107  La.  270,  81  South. 
751  (quoting  from  the  syllabus): 

"A  probate  sale,  expressly  made  upon  the  pe- 
tition of  the  tutrix,  acting  as  administratrix 
of  a  succession,  to  pay  the  purchase  price  of 
property  due  in  its  entirety  by  the  succession, 
and  secured  by  *  *  •  vendor's  privilege  on 
the  property  sold,  conveys  title  to  the  pur- 
chaser, though  the  sale  was  not  made  upon  the 
recommendation  of  a  family  meeting  in  behalf 
of  the  minor  heir  of  the  deceased  father." 

Succession  of  Keppel,  113  La.  246,  36  South. 
955: 

The  decedent  left  a  widow  and  minor  chil- 
dren; the  widow  forfeited  the  tutorship  by 
marrying  again,  and  a  dative  tutor  was  ap- 
pointed, who  administered  the  succession  in 
that  capacity,  without  objection  from  credi- 
tors, and  upon  the  recommendation  of  a  fam- 
ily meeting,  duly  homologated,  obtained  an 
order  for  the  sale  of  Immovable  community 
property  to  pay  community  debts,  and  the 
sale  was  made  accordingly  and  sustained 
(two  members  of  the  court  dissenting). 

Elizardl  v.  Kelly,  115  La.  712,  39  South. 
851: 

The  husband,  being  the  surviving  partner 
of  the  community,  and  natural  tutor  of  the 
minors,  Issue  of  the  marriage,  administer- 
ed the  succession  of  his  wife  in  that  capacity, 
and  provoked  a  sale  of  community  property 
for  the  payment  of  community  debts,  without 
first  obtaining  the  advice  of  a  family  meet- 
ing; but  such  meeting  was  thereafter  convok- 
ed, and  approved  and  ratified  the  sale,  and 
the  proceedings  were  homologated  by  the 
court  Held,  that  the  adjudicated  should 
accept  title. 
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Higginbotham  r.  Daigle,  120  La.  464,  45 
South.  382: 

The  evidence  disclosed  a  combination,  be- 
tween the  natural  tutor  and  the  undertutor, 
whereby  property,  In  which  minor  heirs  and 
their  major  coheirs  were  interested,  was  of- 
fered for  sale,  upon  the  recommendation  of 
a  family  meeting,  and  was  adjudicated  to 
the  undertutor,  as  an  Interposed  person,  act- 
ing on  behalf  of  the  tutor.  The  terms  of 
the  sale,  as  fixed  by  the  family  meeting,  were 
"cash,"  which  (as  the  court  found)  "no  one 
paid.  *  *  * "  There  was,  in  consequence, 
no  consideration  and  no  price.  The  court 
further  found  as  follows: 

"The  ground  upon  which  the  case  was  decid- 
ed in  the  district  court  is  equally  as  fatal.  The 
tutor  did  uot  represent  the  major  heirs.  He 
could  not  dispose  of  their  rights  in  the  prop- 
erty. Nothing  shows  that  the  major  heirs  con- 
sented to  the  sale,  or  that  they  in  any  way  au- 
thorized Theogene  Daigle,  the  tutor  of  the 
minors,  to  sell  their  property.  The  tutor  had 
qualified  to  represent  the  minors.  That  did 
not  give  him  the  right  to  sell  the  property  with- 
out giving  the  least  notice  to  the  majors.  The 
sale  as  to  these  majors  was  a  nullity,  the  effect 
of  which  is  to  annul  the  whole  sale.*' 

"Succession"  Is  variously  defined  to  be: 
"The  transmission  of  the  rights  and  obliga- 
tions of  the  deceased  to  the  heirs;"  "the 
estates,  rights  and  charges  which  a  person 
leaves  after  his  death,"  Including  "all  that 
has  accrued  thereto  since  the  opening  of  the 
succession,  as  also  the  charges  to  which  it 
becomes  subject";  and,  finally,  "that  rigbt 
by  which  the  heir  can  take  possession  of 
the  estate  of  the  deceased,  such  as  It  may 
be."    C.  C.  art  871  et  seq. 

[2]  The  law  declares  that  a  succession  Is 
acquired  by  the  legal  heir,  who  is  called  to 
the  inheritance,  Immediately  after  the  death 
of  the  deceased  person  whom  he  succeeds,  be- 
fore he  has  taken  any  steps  to  put  himself 
in  possession,  or  has  expressed  any  will 
to  accept  It;  that  children,  idiots,  those  who 
are  Ignorant  of  the  death  of  the  deceased, 
are  not  the  less  considered  as  being  seised 
of  the  succession,  though  they  be  seised  of 
right  and  not  in  fact;  that,  being  seised  of 
the  succession  from  the  moment  of  its  be- 
ing opened,  the  right  of  possession,  which 
the  deceased  had,  continues,  In  the  person 
of  the  heir,  as  if  there  had  been  no  inter- 
ruption, and  Independent  of  the  fact  of  pos- 
session ;  that,  the  heir  being  considered  as 
having  succeeded  to  the  deceased  from  the  In- 
stant of  his  death,  the  first  effect  of  this 
right  is  that  the  heir  transmits  the  succes- 
sion to  his  own  heirs,  and  the  second  effect 
Is  to  authorize  the  heir  to  Institute  all  ac- 
tions which  the  deceased  had  a  right  to  In- 
stitute, and  to  prosecute  those  already  com- 
menced. C.  C.  art  94,  et  seq.  A  succession 
may,  however,  consist,  according  to  the  sec- 
ond definition  given  above,  of  "estates,  rights 
and  charges,"  or  of  estates  and  rights  alone, 
or  of  charges  alone,  and  in  either  case  the 
heir  (of  age)  may  be  unwilling  to  accept  it 


The  law,  as  stated,  to  therefore  modified  by 
other  provisions,  applicable,  on  the  one  hand, 
to  the  heir  of  full  age  and  sul  juris,  and,  on 
the  other,  to  the  minor,  the  interdict  and  the 
married  woman.  The  Civil  Code  declares 
that: 

"No  one  can  be  compelled  to  accept  a  suc- 
cession ;  *  •  •  he  may  accept  or  renounce." 
Article  977.  "Though  the  succession  be  ac- 
uired  by  the  heir  from  the  moment  of  the 
eath  of  the  deceased,  his  right  is  in  suspense, 
until  he  decide  whether  he  accepts  or  rejects 
it   *   •         Article  946. 

If  the  beneficiary  heir  declare  that  he  ac- 
cepts the  succession  simply,  all  the  effects 
which  compose  it  must  immediately  be  deliv- 
ered to  him;  but  then  he  becomes  responsi- 
ble for  the  debts  of  the  succession,  not  only 
to  the  amount  of  the  effects  thereof,  but  per- 
sonally, and  the  creditors  of  the  deceased 
can  obtain  judgment  against  him.  Article 
1056.  The  simple  acceptance  may  be  express 
or  tacit  Article  988.  If  the  person  who  is 
called  to  the  succession  possess  himself  or 
dispose  of  effects  found  in  the  succession, 
thinking  that  they  belong  to  It  he  does  an 
act  which  makes  him  liable  as  heir  (article 
992);  and  so,  If,  when  cited  before  a  court 
of  justice  as  an  heir,  for  a  debt  of  the  de- 
ceased, he  suffers  judgment  to  be  given 
against  him  in  that  capacity,  without  claim- 
ing the  benefit  of  inventory  or  renouncing  the 
succession  (article  1000).  It  is,  however,  nec- 
essary to  distinguish  acts  of  ownership  from 
those  of  mere  administration,  or  preserva- 
tion, or  preparatory  acts  tending  to  ascertain 
the  value  of  the  succession.  Article  997. 
Though  it  may  be  necessary  to  sell  some  of 
the  effects  to  prevent  loss  or  waste,  such  sale 
will  render  the  person  called  to  the  succession 
liable  as  heir,  unless  he  cause  himself  to  be 
authorized  by  the  judge,  and  make  the  sale 
at  auction,  on  a  petition  in  which  he  shall 
allege  the  necessity  and  protest  that  he  does 
not  so  intend.  Article  999.  Those  who  are 
incapable  of  contracting  obligations  cannot 
accept  inheritances;  but  their  curators  may 
accept  for  them,  by  pursuing  the  formalities 
prescribed  by  law.  Article  1004.  The  ac- 
ceptance of  a  married  woman,  without  the 
authorization  of  her  husband.  Is  not  valid. 
Article  1005.  He  who  is  called  to  the  succes- 
sion is  considered  the  heir  so  long  as  he  does 
not  renounce.  Article  1014.  The  renuncia- 
tion is  not  presumed;,  it  must  be  made  by 
authentic  act  Article  1017.  Only  those  who 
are  capable  of  alienating  are  capable  of  re- 
nouncing. Article  1018.  The  heir  who  wish- 
es to  enjoy  the  benefit  of  inventory  and  the 
term  for  deliberating  is  bound,  before  com- 
mitting any  act  of  heirship,  to  cause  the  seals 
to  be  affixed  on  the  effects  of  the  succession, 
by  the  proper  officer  (article  1034),  and,  with- 
in ten  days  thereafter,  to  cause  an  inven- 
tory to  be  made  (article  1035).  In  the  event 
of  the  failure  of  the  presumptive  heirs,  pres- 
ent or  represented  In  the  parish,  to  take 
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those  steps,  any  creditor  may  cite  them  be- 
fore the  Judge,  In  order  to  oblige  them  to  de- 
clare whether  they  accept  or  renounce  the 
succession,  and,  If  they  are  silent  or  make 
default,  they  are  considered  to  have  accepted 
as  unconditional  heirs,  and  may  be  sued  as 
such.  Articles  1035,  1036.  If,  on  the  con- 
trary, the  heirs  thns  cited  declare  that  they 
wish  to  take  the  benefit  of  inventory,  and 
have  the  delay  for 'deliberating,  which  is  30 
days  from  the  date  of  the  last  inventory,  the 
judge  shall  grant  the  delay,  and  order  all 
proceedings  against  them,  personally  or  as 
heirs,  to  be  stayed  until  the  term  has  expired. 
Articles  1038, 1050.  Whether  the  heir  claims 
directly  the  term  to  deliberate,  or  whether 
it  is  claimed  at  the  suit  of  the  creditor,  it  is 
made  the  duty  of  the  judge  to  cause  an  in- 
ventory to  be  made  (article  1039),  and  there- 
upon to  name  an  administrator,  to  manage 
the  property  of  the  succession  and  to  oblige 
him  to  give  "good  and  sufficient  security,"  or 
a  special  mortgage,  as  a  guaranty  for  his 
administration  (article  1041).  In  the  choice 
of  the  administrator,  preference  is  to  be 
given  to  the  beneficiary  heir,  if  he  be  of  age 
and  present  In  the  state.  Articles  1042,  1043. 

"If  all  the  beneficiary  heirs  be  minora,  their 
tutors  can  claim  the  preference  for  the  ad- 
ministration, and  it  shall  be  given  them,  un- 
der the  charge  of  their  being  personally  re- 
sponsible for  their  acts  of  administration,  and 
giving  security,  as  before  required,  though  these 
tutors  should  be  the  father  or  mother  of  the 
minors."  Article  1044.  "If  there  be  several 
heirs  to  a  succession,  some  of  whom  have  ac- 
cepted unconditionally,  and  others  claim  the 
benefit  of  the  term  for  deliberating,  the  judge 

*  *  •  shall,  notwithstanding,  cause  an  in- 
ventory to  be  made  of  the  effects  of  the  suc- 
cession, and  shall  appoint  an  administrator  to 
manage  them,  until  a  partition  of  the  same 
be  made  among  the  heirs.  Article  1047.  "The 
security  to  be  given  by  every  administrator 
thus  named  shall  be  one-fourth  beyond  the  es- 
timated value  of  the  movables  and  immovables, 
and  of  the  credits  comprised  in  the  inventory, 
exclusive  of  bad  debts.  *  •  * "  Article  1048. 
"The  administrators  thus  chosen  have  the  same 
powers  and  are  subject  to  the  same  duties 

*  *  *  as  the  curators  of  vacant  estates,  un- 
der the  modifications  hereafter  made."  Arti- 
cle 1049.  "The  administrator  cannot  sell  the 
immovables  of  the  succession  •*  *  •  until 
the  term  for  deliberating  has  expired,"  but  he 
may  sell  the  movables,  upon  the  authorization 
of  the  Judge.  Article  1051.  "During  the  term 
for  deliberating,  the  beneficiary  heir  cannot  be 
compelled  to  assume  the  quality  of  heir,  nor 
can  any  judgment  be  rendered  against  him." 
Article  1052.  "The  effect  of  the  benefit  of  in- 
ventory is  that  it  gives  the  heir  the  advantage : 
1.  Of  being  discharged  from  the  debts  of  the 
succession  by  abandoning  all  the  effects  of  the 
succession  to  the  creditors  and  legatees.  2.  Of 
not  confounding  his  own  effects  with  those  of 
the  succession,  and  of  preserving  against  it  the 
right  of  claiming  the  debts  due  him."  Article 
1054.  "If  the  heir  declares  that  he  is  not  will- 
ing to  accept  the  succession,  otherwise  than 
under  the  benefit  of  an  inventory,  the  person 
appointed  administrator  *  *  *  shall  proceed 
to  the  sale  of  the  property  of  the  succession,  and 
to  the  settlement  of  its  affairs.  *  •  •  The 
beneficiary  heir  shall,  at  the  time  of  tuoh  settle- 
ment, have  a  right  to  be  paid,  as  any  other 
creditor,  all  debts  due  him  by  the  deceased,  and 
shall  moreover  be  entitled  to  the  balance  of 
the  proceed*  of  the  tale  of  the  estate,  if  any 
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tuoh  balance  he  left  after  payment  of-  all  the 
debts  and  charges  of  the  succession."  Article 
1058. 

If  the  heir  who  is  called  renounces  the  suc- 
cession in  due  form,  and  no  others  present 
themselves  to  accept  it,  the  administrator  is  , 
required,  upon  the  authorization  of  the  Judge, 
to  sell  the  effects,  movable  and  immovable, 
present  a  tableau  of  distribution,  and,  after 
due  advertisement  of  the  same,  distribute  the 
proceeds  in  his  hands  among  the  creditors 
and  legatees.   Articles  1063  et  seq. 

The  Code  of  Practice  contains  the  following 
provisions  which  have  been  invoked,  at  vari- 
ous times,  in  connection  with  the  questions 
here  presented,  to  wit: 

Heirs  and  universal  legatees  may  be  sued 
for  civil  reparation  of  injuries  caused  by  the 
crimes,  or  misdemeanors  of  the  deceased, 
whose  successions  they  have  accepted.  Arti- 
cle 25.  If  one  against  whom  there  was  a 
cause  of  action  die,  the  suit  may  be  carried 
on  against  the  heirs  (meaning  necessarily  the 
heirs  who  have  accepted  the  succession). 
Article  120. 

"During  the  time  allowed  for  making  the  in- 
ventory and  for  deliberating,  the  judge  shall 
appoint  an  administrator  to  retain  the  prop- 
erty, if  any  of  the  creditors  •  *  *  shall  re- 
quire it,  and  in  making  such  appointment  he 
shall  prefer  the  beneficiary  heir :  such  adminis- 
trator shall  give  good  and  sufficient  security, 
in  the  same  manner  as  curators  of  vacant  es- 
tates and  absent  heirs,  unless  the  said  adminis- 
trator shall  prefer  giving  such  security  by  a 
special  mortgage."  Article  976.  "It  shall  be 
the  duty  of  the  several  judges  of  probate,  on 
the  application  of  the  creditors  or  any  creditor 
of  a  vacant  estate,  to  cause,  on  the  requisite  ad- 
vertisement being  made,  so  much  of  the  prop- 
erty of  the  said  estate  as  is  necessary  to  pay  the 
debts  of  the  same  which  may  be  due  to  be 
offered  for  sale,  and  sold,  at  public  auction. 

•  *  *"  Article  990.  "It  shall  be  the  duty 
of  the  judge  of  probate  in  all  cases  of  vacant 
estates,  on  the  application  of  the  creditors  or 
any  creditor  thereof  whose  debt  shall  not  then 
be  due,  to  sell,  after  the  usual  advertisements, 

*  *  *  so  much  of  the  estate  as  will  be  suffi- 
cient to  pay  the  claim  or  claims  of  the  credi- 
tors who  shall  make  the  application,  and  on 
such  terms  of  credit  as  will  correspond  with  the 
falling  due  of  the  several  claims  of  the  credi- 
tors."  Article  991. 

"The  principles  contained  in  the  two  pre- 
ceding articles  shall  apply  to  all  successions 
accepted  with  benefit  of  inventory,  whether  the 
heirs  or  minors  are  of  age,  and  to  all  such  suc- 
cessions administered  by  administrators."  Ar- 
ticle 992.  "The  case  is  different  when  such 
estates  are  in  the  possession  of  heirs  either 
present  or  represented  in  the  state,  although  all 
or  some  of  those  heirs  be  minors;  for  in  such 
case  the  actions  for  debts  due  from  such  suc- 
cessions shall  be  brought  before  the  ordinary 
tribunals,  either  against  the  heirs  themselves,  if 
they  be  of  age,  or  against  their  curators,  if 
they  be  under  age  or  interdicted."  Article 


The  Civil  Code  declares  that: 

"The  tutor  shall  have  the  care  of  the  per- 
son of  the  minor,  and  shall  represent  him  in 
all  civil  acta  He  shall  administer  his  estate 
as  a  prudent  administrator  *   *   *   and  shall 

be  responsible  for  all  damages  resulting  from 
a  bad  administration.   •   •   •  »•  Article  827. 
"The  immovables  of  the  minor  cannot  be  alien- 
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ated  nor  mortgaged,  unless,  on  the  representa- 
tion of  the  tutor  that  it  is  for  the  interest  of 
the  minor  that  these  objects  or  a  part  of  them 
should  be  sold  or  mortgaged,  a  family  meeting 
duly  assembled  shall  declare  that  the  sale  or 
mortgage  is  of  absolute  necessity,  or  of  evident 
advantage  to  the  minor."  Article  889.  "In 
case  the  family  meeting  shall  consider  the  sale 
or  mortgage  to  be  advantageous  to  the  minor,  it 
shall  set  forth  the  reasons  of  its  determination, 
in  order  that  the  judge  may  decide  whether  he 
ought  to  cause  it  to  be  homologated  or  not,  and 
shall  also  fix  the  terms  of  credit  on  which  the 
property  shall  be  sold,  and  the  other  conditions 
of  the  sale,  if  the  case  requires  it."  Article 
340.  "The  sale  of  the  property  of  the  minor 
shall  be  authorized  by  the  judge,  and  made  at 
public  auction.  •  *  • "  Article  841-  "The 
minor's  property  cannot  be  sold  for  less  than 
the  amount  of  its  appraised  value  mentioned  in 
the  inventory.  •  *  *"  Article  842. 

It  will  readily  be  seen  that  many  of  the 
provisions  to  which  we  have  thus  referred 
apply  exclusively  to  heirs  who  are  of  full 
age  and  sui  Juris,  that  others  apply  exclu- 
sively to  minors,  Interdicts  and  married  wo- 
men, and  that  still  others  are  equally  appli- 
cable to  all  classes.  Article  977,  0.  C,  which 
declares  that  no  one  can  be  compelled  to  ac- 
cept a  succession,  also  declares  that  all  suc- 
cessions are  accepted  for  minors,  by  opera- 
tion of  law,  though  with  benefit  of  inventory. 
It  will  also  be  seen  that,  although  the  pur- 
pose of  the  provisions  relating  to  the  benefit 
of  inventory  Is,  no  doubt,  to  enable  the  heir 
to  protect  himself  against  the  debts  of  the 
succession,  and  at  the  same  time  preserve  his 
rights  as  a  creditor  and  an  heir,  the  right 
of  the  heir  who  is  sui  juris  to  renounce  any 
succession  that  may  fall  to  him,  even  though 
it  may  be  free  of  debt,  is  unqualified,  and 
that  the  right  of  seisin  and  possession,  con- 
ferred on  him  by  C.  C.  art.  940  et  seq.,  is  as 
effectually  suspended,  until  he  decide  wheth- 
er he  will  accept  or  reject  it,  in  that  case  as 
in  the  case  of  a  succession  that  is  burdened 
with  debt.  So  that,  whenever  there  are 
heirs  who  have  the  option  of  accepting  sim- 
ply, accepting  with  benefit  of  inventory,  or 
renouncing,  a  succession,  and  whose  rights  of 
seisin  and  possession  are  suspended  until 
they  decide  upon  the  course  that  they  will 
adopt,  there  Is,  necessarily,  an  Interval  of 
time  during  which  the  succession  has  the 
status  of  a  Juridical  entity,  with  rights  and 
obligations  which  are  distinct  from  those 
of  the  natural  persons  who  may  be  Interest- 
ed in  it,  and  for  the  assertion  and  discharge 
of  which  the  law  contemplates  that  such 
entity  shall  be  provided  with  a  legal  repre- 
sentative, In  the  form  of  an  administrator, 
if  the  creditors,  tcho$e  interests  are  para- 
mount, require  it.  In  any  event,  that  is  to 
say,  whether  the  succession  be  indebted  or 
not,  if  the  heirs  are  all  sui  juris,  and  accept 
simply,  they  are  entitled  to  be  put  in  posses- 
sion, subject  to  the  right  of  the  creditors, 
where  the  succession  owes  debts,  to  demand 
security,  and  to  require  the  appointment  of 
an  administrator  if  the  security  be  not  fur- 
nished.   No  such  right  is  conferred  upon 


minors,  to  whom  a  succession  burdened  with 
debt  may  have  fallen,  since  they  have  no 
capacity  either  to  accept  unconditionally  or 
to  renounce,  but,  as  the  law  accepts  for  them 
with  benefit  of  inventory,  their  rights  are 
governed  by  that  provision  which  declares 
that,  upon  the  settlement  of  the  succession 
by  the  administrator,  they  shall  be  paid,  any 
debts  that  may  be  due  them,  "and  shall, 
moreover,  be  entitled  to  the  balance,  *  •  * 
if  any  such  balance  be  left,  after  payment 
of  all  debts  and  charges  of  the  succession." 
Where,  however,  the  succession  owes  no 
debts  and  falls  to  minor  heirs  exclusively, 
the  provisions  of  articles  940  to  945,  C.  C, 
would  seem  at  once  to  become  operative, 
since,  having  no  option  to  accept  or  reject  it, 
article  946  can  have  no  application  to  them, 
and  the  right  of  seisin  and  possession,  con- 
ferred by  the  preceding 'articles,  Is  not  sus- 
pended. And  the  same  thing  is  true  where 
the  succession,  being  free  of  debt,  falls  to 
heirs  of  full  age  and  minors  conjointly,  and 
the  heirs  of  full  age  accept  simply,  or  uncon- 
ditionally. It  la  true  that  article  1047,  C  C 
declares  that: 

"If  there  be  several  heirs  to  a  succession, 
some  of  whom  have  accepted  unconditionally, 
and  others  claim  the  benefit  of  the  term  for  de- 
liberating, the  judge  *  *  *  shall  •  *  • 
cause  an  inventory  to  be  made  of  the  effects  of 
the  succession,  and  shall  appoint  an  administra- 
tor to  manage  them,  until  a  partition  of  the 
same  be  made  among  the  heirs/' 

But  it  is  clear  that  the  article  has  no  ap- 
plication to  the  case  stated,  which  is  a  case 
where  there  are  several  heirs,  some  of  whom 
accept  unconditionally,  but  the  others  of 
whom  do  not  claim  the  benefit  of  the  term 
for  deliberating.  The  law  does  not  allow 
the  minor  heir  tt  term  for  deliberating,  and 
there  is  no  provision  under  which  he  could 
claim,  or  derive,  any  benefit  from  it,  since 
the  succession  is  accepted  for  him  immedi- 
ately upon  its  being  opened,  upon  the  condi- 
tion that  he  shall  not  be  liable  for  its  debts, 
beyond  the  value  of  the  property  that  be 
may  receive — which  is  the  "benefit  of  inven- 
tory"—and,  if  there  are  no  debts,  he  and  the 
heir  of  age  who  accepts  unconditionally  be- 
come the  absolute  owners  of  the  property, 
with  seisin  and  right  of  possession  thereof; 
and  the  administrator  would  have  no  func- 
tion to  discharge,  save  to  surrender  the 
same,  for  the  last  clause  of  the  article,  "un- 
til a  partition  of  the  same  shall  be  made 
among  the  heirs,"  is  to  be  construed  with 
reference  to  the  fact  that  the  article  does 
not  apply  where  the  succession  is  free  of 
debt,  and  with  reference  to  other  provisions 
of  law,  under  which  persons  who  own  prop- 
erty in  indlvlslon  may  so  hold  it  until  there 
la  a  demand  among  themselves  for  a  parti- 
tion. 

In  Succession  of  Harking,  2  La.  Ann.  925, 
it  was  said: 

"An  administrator  is  the  trustee  of  the  cred- 
itors ;  his  first  duty  is  to  them,  and  his  ixnper- 
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ative  obligation  la  to  watch  over  their  inter- 
ests." 

In  Succession  of  Story,  snpra,  in  which, 
there  being  heirs  of  age  and  minors  of  a  suc- 
cession which  owed  no  debts,  the  court  re- 
jected the  application  of  one  of  the  heirs  of 
age  to  be  appointed  administrator,  and  con- 
cluded by  saying: 

"We  concur  with  the  appellant's  counsel  that 
the  only  fruits  of  this  administration  are  litiga- 
tion, unnecessary  expense,  and  useless  delay, 
and  that  no  case  was  before  the  judge  on  which 
he  was  authorized  to  grant  it  The  succession 
had  no  debts,  and  we  are  at  a  loss  to  discover 
any  one  useful  object  to  be  attained  by  em- 
barrassing the  succession  with  this  unnecessary 
administration." 

See,  also,  Succession  of  Ducloslenge,  1  La. 
Ann.  181;  Succession  of  Walker,  32  La.  Ann. 
321 ;  Succession  of  Charmbury,  34  La.  Ann. 
26;  Martin  v.  Dupre,  1  La.  Ann.  239;  Alle- 
man  v.  Bergeron,  16  La.  Ann.  191;  Succes- 
sion of  Baumgarden,  38  La.  Ann.  46 ;  Succes- 
sion of  Geddes,  36  La.  Ann.  963;  Succession 
of  Powell,  38  La.  Ann.  181;  Succession  of 
Graves,  60  La.  Ann.  435,  23  South.  738 ;  Suc- 
cession of  Wlntz,  111  La.  41,  36  South.  377 ; 
Succession  of  Glancey,  114  La.  766,  38  South. 
554;  Succession  of  Weincke,  118  La.  206, 
42  South.  776;  Miquesfv.  Delcambre,  125  La. 
176,  51  South.  108. 

It  would  appear  to  be  well  settled,  there- 
fore, that  In  general,  and  unless  there  be 
some  peculiar  conditions  requiring  it,  an  ad- 
ministrator will  not  be  appointed  to  a  succes- 
sion which  owes  no  debts,  whether  falling  to 
heirs  of  full  age,  or  minors,  or  both,  and 
that  such  appointment  is  not  necessarily  to 
be  made,  and  will  not  be  made  unless  credi- 
tors require  it  (upon  their  failure  to  obtain 
security)  to  a  succession  which  owes  debts, 
but  which  falls  to  heirs  of  age  exclusively. 
The  ruling  thus  referred  to  includes  cases  In 
which  the  successions  owed  debts  which  were 
trifling  In  comparison  to  the  value  of  the 
property ;  and  there  are  other  cases  In  which 
It  has  been  applied  to  the  widow  In  communi- 
ty and  usufructuary  demanding  to  be  put  In 
possession  in  those  capacities.  Succession  of 
Pratt,  11  La.  Ann.  201;  s.  c  12  La.  Ann.  457; 
Burton  v.  Brugler,  30  La.  Ann.  478 ;  Welch  v. 
Dixon,  36  La.  Ann.  702. 

In  tiie  case  of  Bryan  v.  Atchison,  It  was 
held,  as  we  have  seen,  that  a  succession,  fall- 
ing exclusively  to  minors,  though  burdened 
with  debt,  may,  In  the  absence  of  any  demand 
by  creditors  for  the  appointment  of  an  ad- 
ministrator, be  administered  by  the  natural 
tutrix  of  the  minors,  so  as  to  bind  the  heirs 
and  creditors,  and  that  In  such  capacity  the 
natural  tutrix  may  defend  a  suit  brought  to 
recover  a  debt  claimed  to  be  due  by  the  suc- 
cession of  the  deceased  husband  and  father, 
and  may  defend  a  proceeding  to  compel  the 
sale  of  succession  property  In  satisfaction  of 
the  judgment  therein  obtained  and  of  other 
debts.  The  doctrine  so  enunciated  (in  1847) 
has  been  many  times  affirmed,  cited,  and  act- 


ed on,  and  has  become  a  rule  of  property 
which  we  do  not  feel  at  liberty  to  disturb. 
Succession  of  Story,  8  La.  Ann.  502;  La- 
branche  v.  Trepagnier,  4  La.  Ann.  561 ;  Dick- 
ason  v.  Smith,  5  La.  Ann.  196;  Fabre  v. 
Hepp,  7  La.  Ann.  6 ;  Mbnget  v.  Penny,  7  La. 
Ann.  134 ;  Hair  &  Labuzan  v.  McDade,  10  La. 
Ann.  535 ;  State  v.  Heirs  of  Leckle,  14  La. 
Ann.  641 ;  Succession  of  Weber,  16  La.  Ann. 
421;  Vincent  v.  D'Aublgne,  19  La.  Ann.  528; 
Bland  v.  Lloyd,  24  La.  Ann.  604;  Soye  v. 
Price,  80  La.  Ann.  95 ;  State  ex  rel.  Jones  v. 
Shreveport,  83  La.  Ann.  1247;  Succession 
of  Sadler  v.  Henderson,  35  La.  Ann.  826; 
Succession  of  Lamm,  40  La.  Ann.  318,  4 
South.  53;  Succession  of  Dumestre,  40  La. 
Ann.  671,  4  South,  328 ;  Tutorship  of  Minors 
Scarborough,  43  La.  Ann.  320,  8  South.  940; 
s.  c,  44  La.  Ann.  293,  10  South.  858;  Vincent 
v.  Phillips,  47  La.  Ann.  1240,  17  South.  786; 
Succession  of  Eeppel,  113  La.  246,  36  South. 
955;  Succession  of  Weincke,  118  La.  207,  42 
South.  776.  The  ruling  so  made  must,  how- 
ever, be  considered  in  connection  with  the 
case  before  the  court  It  is  to  be  presumed, 
since  the  face  of  the  record  discloses  noth- 
ing to  the  contrary,  that  Neibert,  the  deced- 
ent, and  his  wife  were  married  under  the  re- 
gime of  the  community,  and  that  the  proper- 
ty In  controversy,  in  so  far  as  It  was  found 
in  his  succession,  was  community  property. 
Succession  of  Manning,  107  La.  467,  31  South. 
862;  Succession  of  Burke,  107  La.  82,  31 
South.  391;  Succession  of  Pratt,  11  La.  Ann. 
201 ;  Id.,  12  La.  Ann.  457 ;  Rocques  v.  Free- 
men, 125  La.  65,  51  South.  68.  The  court  had 
before  it,  then,  the  widow  in  community,  who, 
as  such,  owned  one-half  of  the  property 
which  was  sought  to  be  made  liable  for  the 
debt  sued  on,  and  was  entitled  to  the  .usu- 
fruct of  the  other  half,  and  who,  as  natural 
tutrix  of  the  minors,  represented  the  owners 
of  the  half  of  which  she  had  the  usufruct. 
Beyond  that,  the  suit  which  she  defended  was 
brought,  by  the  surviving  partner  of  her  de- 
ceased husband,  for  the  recovery  of  a  debt 
due  to  the  partnership,  and  the  property  In 
question  was  partnership  property;  so  that 
it  was  liable,  first,  for  the  debt  sued  for  as 
a  partnership  debt,  after  which  the  balance, 
if  any,  fell  Into  the  community,  and  was 
liable  for  Its  debts,  before  anything  could 
inure  to  the  Individual  creditors  of  the  de- 
cedent. Thompson  v.  Vance,  110  La.  26,  34 
South.  112.  In  her  various  capacities,  there- 
fore, the  widow  and  tutrix  represented  all  the 
rights  In  and  to  the  property,1  save  such  as 
pertained  to  the  creditors,  and,  in  the  absence 
of  any  demand,  or  attempt,  on  their  part,  to 
provide  for  its  administration,  she  was  with- 
in her  rights  and  within  the  rights  of  those 
whom  she  represented  In  assuming  such  ad- 
ministration, at  least  to  the  extent  neces- 
sary for  the  protection  of  those  rights.  Be- 
yond that,  there  being  no  one  else  interested 
in  the  property  save  the  creditors,  and  they 
being  sul  Juris,  It  was  competent  for  them 
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to  waive  their  right  to  demand  the  appoint- 
ment of  an  administrator  who  would  give 
security,  and  to  litigate  their  claims  with  the 
widow  in  community  and  tutrix,  as  represent- 
ing the  only  other  parties  in  interest,  and  it 
was  competent  for  her  to  defend  any  pro- 
ceedings that  might  affect  the  interest  repre- 
sented by  her,  since  she  was  at  liberty  to  do 
as  she  pleased  with  her  own,  and  she  thereby 
waived  no  rights  of  her  minors. 

If,  under  these  circumstances,  all  the  cred- 
itors of  the  succession  had  been  joined  as 
plaintiffs  in  the  suit,  and  in  the  proceeding 
for  the  sale  of  the  property,  no  question 
could  have  arisen  as  to  their  being  bound, 
for,  although  the  litigation  would  have  in- 
volved the  settlement  of  the  affairs  of  the 
juridical  entity  known  as  the  ••succession," 
which,  it  was  said,  was  not  represented, 
every  person  interested  in  those  affairs,  and 
in  that  entity,  would  have  been  before  the 
court,  demanding,  or  litigating  the  demand 
for,  that  settlement,  and  must  have  been 
concluded  by  the  final  judgment  of  a  court 
of  competent  jurisdiction  and  of  last  resort. 
As  the  matter  stood,  it  was  an  administrator 
appointed  some  three  years  later  who  sued 
to  set  aside  the  proceedings,  and,  although 
he  appears  to  have  alleged  that  they,  and 
the  sale,  were  ex  parte,  and  without  notice 
"to  any  one  representing  the  succession,"  he 
does  not  appear  to  have  alleged  that  the 
other  creditors,  if  there  were  any,  were  igno- 
rant of  what  was  being  done,  or  that  there 
was  any  concealment  or  fraud  therein,  or 
that  the  property  failed  to  bring  a  fair  price. 
The  court,  therefore,  in  substance  held, 
mainly  upon  the  authority  of  article  976,  C. 
P.,  that,  as  the  creditors  had  not  required 
the  appointment  of  an  administrator,  it  was 
to  be  presumed  that  they  did  not  desire  that 
one  should  be  appointed,  but  were  satisfied 
to  effect  the  settlement  of  their  claims 
against  the  succession  contradictorily  with 
the  widow  and  natural  tutrix  (or  rather 
with  the  natural  tutrix,  the  inference  that 
she  was  also  widow  in  community  and  usu- 
fructuary having  been  drawn  by  us  from  the 
face  of  the  record),  and  that  their  nonaction 
and  the  recognition  thus  accorded  her,  as 
the  administratrix  de  facto  of  the  only  In- 
terests in  the  succession  which  were  adverse 
to  theirs,  were  sufficient  to  authorize  her  to 
act  as  she  did  and  to  make  her  action  bind- 
ing upon  the  creditors,  the  minors,  and  her- 
self. It  will  be  remarked,  with  reference 
to  that  conclusion,  that  the  property  was  or- 
dered to  be  sold  at  the  Instance  of  the  cred- 
itor, and  not  of  the  tutrix,  and  that  the 
court  emphasized  the  fact  that  the  succes- 
sion was  one  the  sole  heirs  of  which  were 
the  minors,  whom  the  tutrix  was  authorized 
to  represent  in  all  civil  acts.  Those  distinc- 
tions have  sometimes  been  lost  sight  of,  but 
they  should  be  borne  In  mind ;  for,  whereas, 
by  reason  of  the  failure  of  the  creditors  to 
exercise  their  right  to  require  the  appoint- 
ment of  an  administrator,  they  appear  to 


have  acquiesced  in  the  administration  by  the 
tutrix  and  were  held  to  be  bound  by  It,  the 
case  was  not  altogether  the  same  with  re- 
gard to  the  minors.  The  creditors  were  sol 
Juris,  and  it  was  perfectly  competent  for 
them  to  consent,  so  far  as  their  Interests  af- 
fected the  matter  or  were  affected  by  it,  that 
the  tutrix  should  administer  the  succession 
exactly  as  though  she  individually  had  been 
the  sole  heir,  of  full  age,  and  had  accepted 
unconditionally,  and  they  were  willing  that 
she  should  administer  without  giving  securi- 
ty, in  which  case  she  might  have  sold  the 
property  at  private  sale,  have  obtained  an 
extension  of  time  for  the  payment  of  the 
debts,  or  have  made  any  other  arrangement 
that  she  and  the  creditors  might  have  agreed 
on.   But  what  the  creditors  may  have  been 
willing  to  consent  to  -did  not,  and  could  not, 
have  the  effect  of  removing  any  of  the  re- 
strictions which  the  law  imposes  upon  the 
authority  of  the  tutrix,  in  the  matter  of  the 
administration  and  alienation  of  the  prop- 
erty of  her  minor  wards,  and  they  had  no 
capacity  to  acquiesce  in  the  removal  of  those 
restrictions.    The  most  that  can  be  said  of 
the  situation  was  that  she  was  permitted  by 
the  creditors  to  take  charge  of  the  entire  suc- 
cession, as  an  heir  of  full  age  might  have 
done,  and  deal  with  It  as  property  belong- 
ing to  the  minors  which  was  Incumbered 
with  debt   But,  as  in  the  case  of  any  other 
immovable  property  belonging  to  the  minors 
and  so  incumbered,  she  could  not  have  sold 
or  mortgaged  It  of  her  own  motion  to  pay 
the  debt,  without  the  advice  of  a  family 
meeting,  homologated  by  the  court.   And  so, 
in  the  case  before  the  court,  the  tutrix  could 
not  have  done  so ;  for,  as  to  the  minors,  she 
was  still  their  tutrix,  and  nothing  more, 
and  the  law  declares  that  the  immovable 
property  of  the  minor  shall  not  be  alienated 
or  mortgaged,  unless  upon  the  representa- 
tion of  the  tutor,  or  tutrix,  that  it  Is  for 
the  interest  of  the  minor,  a  family  meeting 
shall  declare  that  it  is  of  absolute  necessity 
or  of  evident  advantage  to  the  minor,  and 
the  judge  shall  approve  that  finding  and  or- 
der the  sale  or  mortgage  to  be  executed. 
Moreover,  the  only  authority  which  the  law 
confers  upon  tutors  and  tutrlxes  to  assume 
the  administration  of  successions  falling  to 
their  wards  is  coupled  with  the  singularly 
explicit  restriction,  to  wit: 

"And  it  shall  be  given  them,  under  the  charge 
of  their  being  personally  responsible  for  their 
acts  of  administration,  and  giving  security,  as 
before  required,  though  these  tutors  should  be 
the  father  or  mother  of  the  minors." 

Conceding  that  the  security  thus  required 
is  Intended  rather  for  the  benefit  of  the 
creditors  than  of  the  minors,  the  fact  re- 
mains that  the  tutrix  Is  to  administer  upon 
her  own  personal  responsibility,  and  not 
upon  the  responsibility  of  the  minors,  and, 
hence,  that  she  administers  because  she  is 
tutrix,  and  not  as  tutrix,  Just  as  a  promi- 
nent official  may  attend  a  banquet  or  open 
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the  baseball  season,  because  he  is  what  he 
Is,  and  yet  exercise  no  function  of  his  of- 
fice. 

If,  however,  a  succession  falling  to  the 
minor  is  thus  left  by  the  creditors  under  the 
administration  of  the  tutrix,  it  is  none  the 
less  liable  for  its  debts;  and  though  it  be 
conceded  that,  with  the  consent  or  acqui- 
escence of  the  creditors,  it  may  be  admin- 
istered by  the  tutrix,  as  a  thing  belonging 
to  the  minor,  or  in  which  the  minor  has 
such  an  interest  as  to  require  that  the  tutrix, 
in  default  of  any  one  else,  assuming  that 
responsibility,  should  administer  it,  the  cred- 
itors may  demand  of  the  court  that  the  prop- 
erty of  which  it  consists,  and  which  remains 
their  common  pledge,  be  sold  in  order  that 
they  may  be  paid,  and  the  tutrix  may  ap- 
pear to  defend  the  interest  of  her  ward  for 
the  purposes  of  such  demand,  as  in  any  other 
proceeding  affecting  that  interest,  since  the 
law  declares  that  she  shall  represent  him  in 
all  civil  acts.   It  is,  however,  going  beyond 
anything  contained  In  the  law  to  say,  be- 
cause the  creditors  are  willing  that  the  rep- 
resentative of  the  minor  shall  also  be  their 
representative,  that  the  minors  are  as  much 
bound  by  her  acts  of  administration  per- 
formed in  behalf  of  the  creditors  as  by  those 
performed  in  their  behalf.    That  Is  true 
where  the  authority  which  the  law  confers 
on  her  as  tutrix  concurs  with  that  conferred 
on  her  by  the  creditors  as  administratrix,  as, 
for  instance,  where  she  finds  in  the  succes- 
sion funds  wherewith  to  pay  the  debt  due 
to  the  creditors.    But  where  there  are  no 
funds,  though  the  creditors  may  be  willing 
that  she  could  sell  the  immovable  property 
of  the  succession  for  th'e  payment  of  such 
debt,  the  law  declares  that  the  immovable 
property  of  a  minor  cannot  be  sold,  save  by 
the  advice  of  a  family  meeting,  and  if,  so 
far  as  the  minors  are  concerned,  she  admin- 
isters the  successfon  as  a  thing  belonging 
to  them,  she  is  bound  by  that  restriction. 
Said  the  court  in  Succession  of  Weber,  16 
La.  Ann.  422,  423: 

"The  law  accepts  for  the  minor  any  succession 
which  falls  to  him  with  the  benefit  of  inventory. 
If,  therefore,  there  should  be  found  in  the  patri- 
mony of  the  minor  a  succession,  the  tutor  may 
administer  it ;  not  because  it  is  so  .written  in 
the  letters  or  tutorship,  for  such  express  au- 
thority cannot  there  be  found,  but  because  the 
succession  is  an  effect,  a  thing  belonging  to  the 
minor,  and  therefore  subject  to  the  administra- 
tion of  the  tutor  for  the  ultimate  advantage  of 
the  minor.  Now,  the  Civil  Code,  art  334  [now 
339],  makes  the  convocation  of  a  family  meet- 
ing necessary  to  the  alienation  of  a  minor's 
lands  or  slaves." 

See,  also,  Succession  of  Schuttler,  21  La. 
Ann.  713;  Succession  of  Bourgeois,  43  La. 
Ann.  249,  9  South.  34;  Succession  of  Yarutz- 
ky,  52  La.  Ann.  1913,  28  South.  328. 

The  heirs  of  foil  age  (in  this  case),  like 
the  creditors,  might  have  required  that  an 
administrator  be  appointed,  if  they  had 
thought  proper  to  do  so;  but  they,  like  the 


creditors,  appear  to  have  found  it  to  their 
interest  to  leave  the  administration  and  set- 
tlement of  the  succession  to  the  widow  and 
tutrix.  They  now  insist  upon  no  complaint 
of  that  administration,  save  that,  in  the  mat- 
ter of  the  sale  of  the  land  here  claimed,  the 
widow  and  tutrix  was  unauthorized  to  rep- 
resent them,  because  they  had  attained  ma- 
jority and  were  capable  of  acting  for  them- 
selves. They  do  not  allege  that  they  were 
Ignorant  of  the  fact  that  the  succession  owed 
the  debt  for  "which  the  property  was  sold,  or 
that  they  were  not  advised,  at  the  time,  of 
the  intention  and  fact  of  the  sale,  or  that 
there  was  any  other  means  by  which  the 
money  to  pay  the  debt  could  have  been  ob- 
tained; nor  do  they  allege  that  the  price 
obtained  for  the  property  was  less  than  its 
value.  •  The  petition  does  not  even  allege 
where  the  plaintiffs  reside,  and  there  is  no 
evidence  in  the  record  on  that  subject,  and, 
in  the  absence  of  anything  to  the  contrary, 
we  see  no  reason  to  doubt  that  they  reside, 
and  have  always  resided,  in  the  community 
in  which  the  property  claimed,  and  which  we 
take  to  have  formed  part  of  that  constituting 
the  family  home,  Is  situated.  Upon  the  case 
as  thus  presented,  our  conclusion  is  that  the 
major  heirs  must  be  held  to  have  known  of, 
and  to  have  acquiesced  in,  the  administra- 
tion, by  their  mother,  of  their  father's  suc- 
cession, and  of  the  sale,  at  her  instance,  of 
the  land  in  question,  for  the  payment  of  the 
debt  of  that  succession,  and  that,  as  to  them, 
the  sale  should  be  given  all  the  effect  of  a 
probate  sale,  conveying  a  just  title,  under 
which  the  defendants,  in  good  faith,  have 
possessed,  as  owners,  openly,  peaceably,  and 
uninterruptedly  for  more  than  ten  years,  and 
that  defendants  are  protected  by  such  ac- 
quiescence, as  also  by  the  prescription  of  ten 
years,  acqulrendl  causa,  against  the  claim 
which  those  heirs  here  assert  Leverett  v. 
Loeb,  117  La.  312,  41  South.  584;  Irwin  v. 
Flynn,  110  La.  829,  34  South.  794;  Thibodaux 
v.  Barrow,  129  La.  395,  56  South.  339;  Kerlec 
v.  N.  O.  Land  Co.,  130  La.  Ill,  57  South.  647; 
Succession  of  Balovich,  130  La.  1043,  58 
South.  873. 

The  minor  heirs  were,  however,  incapable 
of  acquiescing  In  anything  done  by  their  tu- 
trix which  involved  an  exercise  of  authority 
in  excess  of  that  which  the  law  conferred 
upon  her  for  the  administration  of  their 
property,  and  hence  were  not  bound  by  the 
sale,  provoked  by  her  in  violation  of  the 
prohibitions  of  the  law;  nor  does  the  pre- 
scription of  ten  years,  acqulrendl  causa,  ap- 
ply to  their  claim,  since  it  has  been  less  than 
that  time  since  they  attained  their  majori- 
ties. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  district  court 
and  Court  of  Appeal  be  avoided  and  revers- 
ed, in  so  far  as  it  rejects  the  demands  of  the 
plaintiffs  Zelima  Deshotels,  wife  of  Elee 
Granger,  Octave  Deshotels,  and  A  vie  Des- 
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hotels,  and  that  there  now  be  judgment  in 
favor  of  said  plaintiff  and  against  the  de- 
fendants, named  In  the  petition,  decreeing 
said  plaintiffs  be  the  owners,  entitled  to  pos- 
session of  an  undivided  three-nintbs  Inter- 
est in  the  tract  of  land,  described  in  the  peti- 
tion as— 

"150  arpents  of  land,  situated  in  that  portion  of 
Mamou  known  as  Lanse  Johnson,  or  Johnson's 
Cove,  and  being  in  the  southeast  quarter  of  sec- 
tion 36,  in  township  four  south,  of  range  one 
west,  and  being  bounded,  on  the  north,  by  the 
land  of  Leon  Bordelon:  on  the  south,  by  land 
of  Mrs.  Israel  Dee  hotels,  Sr.;  on  the  east,  by 
the  land  of  Olivier  Deshotels ;  and  on  the  west, 
by  land  now,  or  formerly,  belonging  to  J.  L. 
Chapman." 

It  is  further  decreed  that  the  rights  of  the 
parties  with  respect  to  any  claim  that  plain- 
tiffs may  have  for  rents  and  revenues,  and 
that  defendants  may  have  for  reimburse- 
ment of  moneys  expended  In  buying  or  im- 
proving said  property,  be  reserved.  It  is 
further  decreed  that  said  judgment  be  af- 
firmed in  so  far  as  it  rejects  the  demands 
of  Olivier  I.  Deshotels,  Evea  Deshotels,  wife 
of  Araina  Vidrlne,  Armellien  Deshotels,  Is- 
rael Deshotels,  Jr.,  Ernest  Deshotels,  and 
Colastine  Deshotels,  wife  of  Doxy  Manual. 
It  is  further  decreed  that  the  plaintiffs  last 
above  named  and  the  defendants  pay  the 
costs  of  this  suit,  in  all  courts  and  in  equal 
proportions. 

PROVOSTT,  J.t  absent  on  account  of  ill- 
ness, takes  no  part 

!  On  Application  for  Rehearing. 

PER  CURIAM.  The  decree  entered  here- 
in is  amended,  so  as  to  order  that  Zelima 
Deshotels,  wife  of  Elee  Granger,  Octave  Des- 
hotels, and  A  vie  Deshotels,  be  recognized  as 
the  owners  In  indlvision  of  an  undivided 
three-ninths  of  an  undivided  one-half  inter- 
est in  the  tract  of  land  described  therein,  and 
that  plaintiffs  who  failed  to  sustain  their  ap- 
peal shall  pay  one-half  the  costs  in  all  courts, 
and  that  defendants  pay  the  other  one-half 
of  the  costs.   Rehearing  denied. 


PORCHE  et  al.  v.  HARROW. 

(Supreme  Court  of  Louisiana.   March  16,  1914. 
On  Application  for  Rehearing, 
April  13, 1914.) 

(ByUabut  by  the  Court.) 

L  Municipal  Cobpobations  (§§  693,  697*)— 
Obstruction  of  Streets— Public  Nuisance 
— Mandatobt  Injunction. 

An  embankment  of  earth  placed  in  the 

streets  of  a  town  or  city,  which  obstruct  the 

Eassage  and  view  along  same,  constitutes  a  pub- 
c  nuisance;  and  the  persons  immediately  af- 
fected may  cause  the  same  to  be  removed.  It 
would  be  different  if  the  embankment  was  plac- 
ed there  temporarily. 

{Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §3  1494,  1502-1505; 
Dec.  Dig.  §§  693,  697.*] 


2.  Municipal  Cobpobations  (H  680,  681*)— 
Powers  —  Maintenance  or  Public  Nui- 
sance. 

The  common  council  of  a  town  has  not  the 
right  to  authorize  the  establishment  or  main- 
tenance of  a  public  nuisance.  Civil  Code,  art. 
861;  Hell  v.  Edwards,  37  La.  Ann.  475;  La. 
Construction  Co.  v.  I.  C.  R.  R.,  49  La.  Ann. 
527,  21  South.  891,  37  L.  R.  A.  661:  Shepherd 
v.  Third  Municipality,  6  Rob.  349,  41  Am.  Dec. 
269;  Pickles  v.  Dry  Dock  Co.,  38  La.  Ann. 
412. 

{Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ifi  1459-1466;  Dec. 
Dig.  {{  680,  681.*] 

3.  Municipal  Cobpobations  (|  691*>— Pow- 
ers—Vacation  of  Street  a— Application  of 
Statutes. 

The  common  council  of  a  municipality  may 
set  aside  dedications  of  streets,  roads,  and  alley- 
ways which  have  been  abandoned  and  are  no 
longer  used.  Act  No.  151,  of  1910,  p.  231 ;  sec- 
tion 15,  subd.  20,  p.  231,  Act  No.  136,  of  189S. 

{Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fS  1492-1508;  Dec. 
Dig.  f  691.*] 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Terrebonne;  W.  P.  Martin, 
Judge. 

Action  by  George  L.  Porche  and  others 
against  R.  R.  Harrow  for  mandatory  Injunc- 
tion. From  judgment  for  plaintiffs,  defend- 
ant appeals.  Affirmed. 

Harris  Gagne,  of  Houma,  for  appellant 
Brlant  &«Guedry,  of  Houma,  for  appellees. 

SOMMERVILLE,  J.  Plaintiffs,  citizens 
and  taxpayers,  living  in  Canal  street,  Houma, 
La.,  ask  for  a  mandatory  injunction  to  com- 
pel the  defendant,  the  owner  of  a  strip  of 
land  through  which  a  canal  runs,  to  remove 
the  excavated  earth  which  he  has  placed  on 
the  east  bank  of  the  canal,  and  which  entire- 
ly blocks  up  Canal  street  on  which  their  prop- 
erty fronts.  This  canal  runs  through  the 
town  of  Houma,  connecting  Bayous  Black 
and  Terrebonne. 

Defendant  answers,  admitting  that  he 
owns  the  canal  referred  to  and  the  ground 
on  either  side  of  said  canal;  but  he  denies 
the  right  of  plaintiffs  to  cause  him  to  remove 
the  embankment  of  earth  from  Canal  street 
for  the  reason  that  the  town  authorities  have 
relieved  him  from  the  duty  of  moving  same ; 
and,  If  it  must  be  removed,  that  the  work  of 
removing  should  be  done  by  the  contractor 
who  did  the  excavating  for  him. 

There  was  judgment  In  favor  of  plaintiffs, 
and  defendant  has  appealed. 

[1]  The  evidence  shows  that  the  defendant 
caused  his  canal  to  be  excavated,  and  that 
the  excavated  earth  was  placed  on  the  east 
side  of  the  canal,  rather  than  on  the  west 
side;  that  the  embankment  was  of  such 
proportions  as  to  block  up  Canal  street  en- 
tirely; that  in  front  of  plaintiffs'  property 
it  was  several  feet  high;  and  that  ingress 
and  egress  were  denied  plaintiffs  along  the 
front  of  their  property.  Such  a  quantity  of 
earth  on  a  public  street  is  a  public  nuisance 
(Bell  v.  Edwards,  87  La.  Ann.  475),  and  the 
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person  creating  and  maintaining  same  may  be 
caused  to  remove  It  at  his  expense.  He  can- 
not be  heard  to  answer  that  the  nuisance  was 
created  by  another  person  In  his  employ. 
Such  person  Is  not  an  independent  contractor, 
as  is  claimed  by  defendant,  for  whose  fault 
defendant  may  not  be  held  in  damages  for  the 
faulty  manner  In  wbich  he  (the  contractor) 
executed  his  contract. 

Under  the  contractual  relations  by  which 
defendant,  and  his  ancestors  in  title,  obtained 
much  of  the  ground  through  which  his  canal 
runs,  he  was  obligated  to  "give  to  the  public 
forever  a  highway  on  each  side  of  said  ca- 
nal." The  roadways  on  both  sides  of  said 
canal  have  existed  for  many  years,  in  accord- 
ance with  those  contractual  obligations ;  and 
Canal  street,  in  front  of  plaintiffs'  property, 
has  been  used  as  a  public  thoroughfare  for 
years.  Property  has  been  sold  in  the  town 
fronting  on  Canal  street  And  the  plaintiffs, 
or  the  corporation  authorities,  may  cause 
the  embankment  of  earth  complained  of  to  be 
removed  at  the  owner's  expense;  and  defend- 
ant cannot  prevent  the  destruction  or  re- 
moval under  any  pretext,  when  it  is  shown 
that  the  said  Canal  street  was  a  public  street 
at  the  time  that  the  excavated  earth  was 
placed  thereon. 

In  Shepherd  v.  Third  Municipality,  6  Rob. 
349,  41  Am.  Dec.  269,  relative  to  certain  val- 
uable sawmills  placed  on  the  banks  of  a 
river,  we  say: 

"The  street  and  the  banks  of  the  river  are 
'loci  public!'— out  of  commerce — and  the  munici- 
pal authorities  are  bound  to  see  that  the  use  of 
them  by  the  public  be  not  obstructed ;  but  they 
have  no .  power  to  allow  any  erection  thereon 
which  may  render  their  use  incommodious. 
They  may,  indeed,  temporarily  tolerate  works 
thereon,  which  they  may  deem  not  injurious  to 
the  rights  of  the  public,  but  no  permission  of 
a  council  can  prevent  a  subsequent  council  from 
putting  an  end  to  such  toleration."  La.  Con- 
struction Co.  v.  I.  C.  R.  R  .  49  La.  Ann.  527, 
21  South.  891,  37  L.  R.  A.  661. 

[2]  It  is  no  answer  for  defendant  to  claim 
that  the  mayor  of  Houma  permitted  him  to 
establish  and  maintain  the  nuisance  com- 
plained of.  Were  defendant  before  the  court 
to  show  that  the  excavated  earth  was  placed 
temporarily  on  the  street,  and  that  he  would 
remove  same  within  a  reasonable  time,  his' 
case  would  be  different  But  he  is  making 
no  such  claim.  He  alleges  that  he  cannot  be 
made  to  abate  the  nuisance  complained  of. 

It  does  not  appear  from  the  record  that  the 
municipal  authorities  of  Houma  have  by  or- 
dinance attempted  to  permit  defendant  to 
establish  the  nuisance  complained  of.  The 
most  that  has  been  shown  in  that  direction 
was  a  contract  entered  into  between  the  de- 
fendant and  the  mayor  of  Houma,  wherein  it 
was  stipulated  that  defendant  would  not 
be  required  to  remove  the  excavated  earth 
from  Canal  street  or  the  east  bank  of  the 
canal.  The  council  would  not  have  had  the 
power  to  authorize  such  a  contract  and  the 
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mayor  was  likewise  without  authority  in  the 
premises. 

[3]  As  the  town  council  of  Houma  do  not 
appear  t*  have  taken  any  action  in  the  prem- 
ises whatever,  the  reference,  by  defendant 
to  Act  No.  136,  1898,  §  15,  subd.  20,  p.  231,  and 
to  Act  No.  151,  p.  231,  of  1910,  is  without  ap- 
plication, because  Canal  street  has  not  been 
abandoned;  and  the  council  of  the  town  of 
Houma  have  not  attempted,  by  ordinance,  to 
close  same  for  any  reason  whatever. 

Defendant  complains  that  the  judgment  or- 
ders and  directs  him  to  remove  the  embank- 
ment not  only  from  Canal  street  in  the  town 
of  Houma,  but  also  from  the  banks  of  the  ca- 
nal for  Its  full  length.  We  do  not  so  construe 
the  judgment  appealed  from.  Plaintiffs  com- 
plain of  the  nuisance  in  Canal  street  in  the 
town  of  Houma,  and  they  ask  that  it  be 
abated ;  and  the  judgment  does  not  pretend 
to  go  beyond  the  limits  of  the  town. 

The  judgment  appealed  from  directs  de- 
fendant to  clear  the  roadway,  25  feet  In 
width,  along  Canal  street;  and  plaintiffs 
have  answered  the  appeal,  asking  that  the 
Judgment  be  amended  by  ordering  the  de- 
fendant to  remove  all  of  the  earth  from  the 
banks  of  the  canal  within  the  town  limits  of 
Houma.  The  reasons  given  by  the  district 
judge  for  limiting  the  width  to  25  feet  is 
that  the  streets  of  Houma  are  of  that  width, 
and  that  plaintiffs  are  entitled  only  to  have 
the  nuisance  complained  of  removed  from  the 
street  to  that  extent 

Judgment  affirmed. 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 

On  Application  for  Rehearing. 

PER  CURIAM.  The  Judgment  appealed 
from  is  amended  so  as  to  restrict  it  in  its 
terms  to  that  portion  of  the  street  or  road 
on  the  east  side  of  defendant's  canal,  known 
as  Canal  street  on  which  plaintiffs'  prop- 
erty fronts,  between  the  roads  or  streets 
which  bound  said  pieces  of  property.  As 
thus  amended,  the  judgment  Is  affirmed,  at 
the  cost  of  defendant 

Rehearing  refused. 


(134  La.) 

No.  20313. 
OXFORD  v.  COLVIN,  Sheriff,  et  aL 
(Supreme  Court  of  Louisiana.    March  2,  1914. 
Rehearing  Denied  April  13,  1914.) 

•   (Byllalut  by  the  Court.) 

1.  Homestead  (§8  169,  192*)  —  Exemption  — 

Right  to  Claim— waives. 

The  right  to  claim  a  homestead  exemption 
is  a  personal  right,  and  may  be  waived  for  the 
benefit  of  a  particular  creditor,  or  a  particular 
debt  and  the  waiver  may  be  made  to  apply  ei- 
ther to  obligations  already  contracted  or  to 
those  to  be  contracted  after  the  waiver. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  85  335,  363 ;  Dec.  Dig.  88  169, 192.*] 
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l.  Homestead  (I  175*) — Exemption— Wai vie. 

The  waiver  in  this  case  was  made  to  apply 
by  the  homesteader  to  "any  debt  I  may  owe 
hereafter  to  J.  M.  Wade,"  while  the  evidence 
shows  that  the  defendant  in  injunctiodfts  trying 
to  apply  the  waiver  to  a  debt  contracted  prior 
to  the  waiver,  which,  of  coarse,  cannot  be  done. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  |§  341,  343;  Dec  Dig.  §  175.»] 

3.  Execution  (|  172*)  —  Seizube  of  Home- 
stead— Damages. 

The  facts  of  this  case  do  not  justify  an  al- 
lowance of  attorneys'  fees  and  damages  claim- 
ed by  plaintiff  in  injunction. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §§  519-639;  Dec.  Dig.  (  172.*] 

Appeal  from  Fourth  Judicial  District 
Court,  Pariah  of  Lincoln ;  S.  D.  Pearce,  Spe- 
cial Judge. 

Injunction  by  J.  J.  Oxford  against  J.  M. 
Colvin,  Sheriff,  and  others.  From  Judgment 
for  defendants,  plaintiff  appeals.  Reversed. 

Richardson  &  Richardson,  of  Homer,  for 
appellant  R.  B.  Da  whins,  of  Ruston,  for  ap- 
pellees. 

BREAUX,  C.  J.  The  waiver  of  a  home- 
stead is  in  controversy.  The  creditor  sued 
to  have  it  annulled.  The  debtor  waived  the 
homestead*  twice.  The  first  waiver  was 
signed  May  13,  1908,  and  recorded  in  the 
mortgage  office  of  Claiborne  parish  on  May 
29,  1908.  The  other  was  signed  on  the  10th 
of  August,  1909,  and  filed  December  31,  1909, 
and  recorded  in  the  parish  of  Lincoln  De- 
cember 1,  1910. 

Except  that  these  waivers  are  of  different 
dates,  they  are  in  words  the  same.  Each 
reads  as  follows: 

"I,  J.  J.  Oxford,  resident  of  the  above-named 
state  and  parish,  my  wife  (Mrs.  M.  A.  Oxford) 
signing  hereto  with  me,  waive  all  the  home- 
stead exemptions  accorded  us  under  article  244 
of  the  Constitution.  This  waiver  is  special,  be- 
ing only  as  to  any  debt  I  may  hereafter  owe  J. 
M.  Wade.  [Italics  ours.]  Done  and  signed  on 
the  13th  day  of  May,  1908. 

her 

"M.  A.  X  Oxford, 
mark 
•«J.  J.  Oxford." 

Indorsed : 

"J.  J.  Oxford  et  al.  Waiver  to  J.  M.  Wade. 
Filed  May  28,  1908;  recorded  the  24th  day  of 
December,  1909,  but  in  the  parish  of  Clai- 
borne on  May  29,  1908." 

The  second  waiver  signed  by  Oxford  and 
wife  and  by  witnesses  was  filed  December 
31,  1909,  recorded  January  1,  1910,  and  again 
it  is  stated,  filed  and  recorded  in  Lincoln 
parish,  state  of  Louisiana,  December  1,  1910. 

John  M.  Wade  brought  suit  against  J.  J. 
Oxford,  and  claimed  the  benefit  of  the  al- 
leged waiver,  made  as  stated  in  his  behalf, 
and  the  court,  on  the  5th  day  of  January, 
1911,  decreed,  In  addition  to  rendering  a 
judgment  in  his  favor  for  the  sum  of  $149.25, 
that  the  waiver  of  defendant,  J.  J.  Oxford, 
as  to  tis  (Wade's)  claim  "is  recognized  and 
ordered  enforced." 


(La. 

Plaintiff  ordered  the  execution  to  Issue- 
Defendant,  Oxford,  obtained  an  injunction 
against  plaintiff,  in  which  he  alleged  that 
plaintiff,  in  the  execution  of  his  judgment, 
seized  two  mules  and  one  wagon,  worth 
around  $350;  that  they  are  all  the  property 
he  has;  that  he  Is  the  father  of  minor  chil- 
dren, who  have  less  than  $1,000;  that  they 
are  dependent  upon  him  for  support;  that 
the  property  seized  is  not  worth  51,000 ;  that 
the  judgment  containing  the  following,  the 
homestead  of  defendant,  J.  J.  Oxford,  as  to 
the  debt  sued  for,  "be  recognized  and  ordered 
enforced,"  is  an  absolute  nullity;  that  one 
cannot  waive  his  homestead  by  private  writ- 
ing for  future  indebtedness ;  that  a  waiver  to 
be  legal  must  be  by  public  act ;  that  the  ar- 
ticle of  the  Constitution  which  ordains  that 
the  waiver  may  be  special  or  general  ap- 
plies to  debts  and  property,  and  not  to  Indi- 
viduals; the  debtor  may  waive  it  as  to  cer- 
tain debts  he  may  owe,  but  he  cannot  waive 
it  unless  there  is  a  debt;  that  the  debt  in 
question  is  of  a  date  anterior  to  the  waiver, 
and  that  the  debtor,  Oxford,  only  made  a 
waiver  to  be  applied  to  future  debts  which 
he  might  thereafter  owe.  In  other  words, 
that  the  debt  existed  prior  to  the  date  of  the 
waiver,  and  that  the  waiver  had  no  reference 
to  previously  existing  debts. 

Plaintiff  in  Injunction  further  alleged  that 
a  waiver  could  have  effect  only  from  the  date 
it  Is  recorded  under  article  246  of  the  Con- 
stitution ;  that,  under  the  law,  no  act  under 
private  instrument  can  be  recorded  until  ac- 
knowledged by  the  makers  or  signers  there- 
of, or  until  proven  by  one  of  the  attesting 
witnesses  to  the  instrument ;  that  this  waiv- 
er must  be  recorded  with  the  act;  that  the 
waiver  of  August  10,  1909,  was  only  placed 
on  record  January  1,  1910 ;  that  the  wife  of 
plaintiff  died  November  1,  1909;  and  that 
the  record  of  no  act  can  have  effect  against 
a  party  deceased. 

Plaintiff  claimed  the  fee  of  attorney  and 
punitory  damages;  that  the  debt  was  repre- 
sented by  a  note  bearing  date  August  24, 
1909;  that  this  note  had  for  consideration 
an  anterior  debt  of  date  1907. 

No  question  but  that  the  origination  of  the 
'debt  was  long  prior  to  the  waiver. 

In  stating  the  case,  we  have  stated  the 
different  points,  although  there  was  no  neces- 
sity for  stating  them  all,  for,  In  our  view,  the 
decision  of  one  of  the  points  disposes  of  the 
whole  case. 

[1]  The  debtor  or  the  one  waiving  the 
homestead  can  make  special  waiver  either  as 
relates  to  the  person  in  whose  favor  the 
waiver  is  made,  or  as  relates  to  the  Indebted- 
ness. It  is  a  personal  right  which  the  home- 
steader has  the  right  to  waive  before  he 
becomes  a  debtor.  For  the  purpose  of  illus- 
tration: If  he  thinks  that  the  homestead 
that  he  has  had  recorded  Is  prejudicial  to  his 
credit,  he  is  at  liberty  to  file  a  declaration 
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that  lie  waives  bis  right  as  to  all  creditors. 
If  he  has  that  right,  he  also  has  the  right  of 
waiver  as  to  all  the  debts  anterior  to  the 
date  of  the  waiver  or  all  debts  subsequent  to 
the  waiver  in  favor  of  any  creditor.  He  pos- 
sesses the  right  before  becoming  a~  debtor, 
and  he  may  renounce  it  in  so  far  as  relates 
to  future  debts  or  in  the  past. 

[2]  In  this  instance,  he  specially  limited  his 
waiver  to  future  indebtedness.  His  state- 
ment is: 

"Any  debt  I  may  owe  hereafter  to  J.  M. 
Wade/* 

This  applies  exclusively  to  future  indebted- 
ness. 

Now,  as  to  date,  defendant  mildly  claims 
that  It  was  a  debt  which  originated  after  the 
waiver,  but  in  this  he  is  not  sustained  by  the 
facts.  He  alleged  that  the  consideration  of 
the  note  was  part  of  the  purchase  price,  bal- 
ance due  on  purchase  price,  of  two  mules. 
The  evidence  shows  that  these  mules  were 
bought  long  prior  to  the  date  of  the  waiver. 

Indebtedness  one  owes  hereafter  excludes 
Indebtedness  long  since  past  due.  One  be- 
longs to  a  separate  class,  the  past  indebted- 
ness; the  other  to  indebtedness  incurred  in 
the  future.  With  a  view  of  illustrating,  we 
will  state  that,  if  one  should  direct  his  agent 
to  pay  all  his  debts  from  the  day  that  the 
order  is  given,  he  could  not  possibly  be  made 
to  include  debts  of  a  date  anterior. 

[3]  As  relates  to  attorneys'  fees  and  dam- 
ages claimed  by  plaintiff  in  injunction,  we 
do  not  think  that  in  this  case  the  plaintiff  in 
injunction  is  entitled  to  either.  He  is  fortu- 
nate that  the  law,  in  its  beneflciency,  affords 
him  protection  against  the  payment  of  debts 
incurred.  Where  a  creditor  is  made  to  lose, 
as  in  this  Instance,  we  do  not  think  that  to 
that  loss  should  be  added  the  fee  of  attorney 
and  other  damages. 

For  reasons  assigned,  it  is  ordered,  adjudg- 
ed, and  decreed  that  the  judgment  appealed 
from  is  annulled,  avoided*,  and  reversed.  It 
is  further  ordered,  adjudged,  and  decreed 
that  there  is  Judgment  in  favor  of  plaintiff, 
decreeing  that  his  property,  described  in  his 
petition,  is  protected  from  seizure  under  the 
homestead  law.  Defendant  and  appellee  to 
pay  the  costs  of  the  suit  in  the  lower  court 
and  of  appeal. 

PROVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 


(134  La.) 

No.  19,614. 
OESCHNER  et  al.  v.  KELLER. 
(Supreme  Court  of  Louisiana.  March  30, 1914.) 

(ByUabut  by  the  Court.) 

Frauds.  Statute  of  (§  71*)  — Promise  to 
Sell  Realty— Written  Contract. 

A  promise  to  sell  real  estate  must  be  vest- 
ed with  the  same  formalities  as  are  prescribed 
for  sales  of  real  estate.    It  must  be  in  writing. 


Civil  Code.  arts.  2440,  2462,  2275;  Ant  No. 
249  of  1910,  p.  417. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  f{  83,  113-139 ;  Dec  Dig.  ft 
71.*] 

Appeal  from  Twenty-Sixth  Judicial  Dis- 
trict Court,  Parish  of  St  Tammany;  Thos. 
M.  Burns,  Judge. 

Action  by  John  F.  Oeschner  and  others 
against  Henry  Keller.  From  Judgment  for 
defendant  plaintiffs  appeal.  Affirmed. 

E.  Elmore  Bollinger,  of  Slidell,  for  appel- 
lants. Ellis  &  White,  of  Covington,  and 
Legier  &  Gleason,  of  New  Orleans,  for  ap- 
pellee. 

SOMMERVILLE,  J.  Plaintiffs  sue  defend- 
ant to  compel  him  to  accept  title  to  a  certain 
piece  of  land  in  St  Tammany  parish. 

Defendant  answers  that  there  was  an  oral 
agreement  between  three  of  the  four  plain- 
tiffs and  himself  to  purchase  the  land,  on 
condition  that  the  title  should  be  acceptable 
to  his  attorney,  but  that  the  title  was  not  ac- 
ceptable to  the  attorney,  and  that  he  is  un- 
willing to  take  title  to  the  land. 

There  was  judgment  in  favor  of  defendant 
and  plaintiffs  have  appealed. 

Plaintiffs  allege  that  defendant  bound  him- 
self, in  writing,  to  purchase  the  property  in 
question;  and  they  introduce,  in  support  of 
that  allegation,  several  letters  which  passed 
between  two  of  the  four  plaintiffs  and  the 
defendant.  A  careful  examination  of  these 
letters  does  not  disclose  a  promise  on  the 
part  of  defendant  to  purchase  the  property. 
The  first  communication  was  written  by  de- 
fendant from  Slidell,  La.,  to  Mr.  Herman 
Oeschner,  one  of  the  plaintiffs,  saying: 

"If  you  people  (plaintiffs)  are  ready  now  to  do 
business,  *  *  *  I  will  come  over  and  see 
you  all" 

— in  New  Orleans.  He  afterwards  wrote  to 
Dr.  John  Oeschner,  another  of  the  plaintiffs, 
saying : 

"Inclosed  find  my  check  for  $500  for  which 
you  will  please  send  me  a  receipt  by  return 
mail." 

The  receipt  was  sent  and  signed,  "John  F. 
Oeschner,  Agent."  The  next  communication 
from  defendant  was  to  the  effect  that  his  at- 
torney had  declined  to  approve  and  accept 
the  title,  and  that  he  would  not  take  the 
property.  After  being  notified  by  a  notary 
public  to  appear  in  his  office  and  sign  the 
title  deed,  defendant  wrote,  saying : 

"I  am  not  willing  to  take  the  title  unless 
those  points  that  Mr.  Bollinger  wrote  you  about 
are  cleared  up.  When  you  have  this  done  you 
will  notify  Mr.  Bollinger  and  I,  and  we  are 
ready  to  take  the  property." 

It  is  quite  clearly  shown  that  there  was 
no  unconditional  agreement  at  any  time,  ei- 
ther written  or  oral,  on  the  part  of  defend- 
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ant  with  plaintiffs  to  take  title  to  the  proper- 
ty In  question. 

There  was  no  agreement  or  understanding, 
or  communication  of  any  kind,  by  defendant 
with  Charles  L.  Oeschner,  one  of  the  owners 
of  the  property,  and  one  of  the  plaintiffs  in 
this  suit  The  evidence  shows  the  latter  to 
have  been  absent  in  England  at  the  time  of 
the  verbal  negotiations  between  the  other 
plaintiffs  and  defendant;  and  that  he  had 
not  authorized  Dr.  John  F.  Oeschner  to  rep- 
resent him  and  to  sell  his  Interest  in  the 
property,  or  to  prosecute  a  suit  to  compel  ac- 
ceptance of  title  to  any  property  In  which 
he  had  an  interest,  until  May  21,  1912,  when 
he  sent  Dr.  John  F.  Oeschner  a  written  pow- 
er of  attorney  to  represent  him.  This  was 
of  a  date  some  time  subsequent  to  the  date 
of  the  negotiations  between  three  of  the 
plaintiffs  and  defendant 

Judgment  affirmed. 

PROVOSTT,  J.,  takes  no  part,  not  having 
heard  the  argument 

(135  La.) 

No.  20,035. 
O'REILLY  et  al.  v.  PIETRL 
PIETRI  v.  WELLS. 
(Supreme  Court  of  Louisiana.   March  16,  1914. 
Rehearing  Denied  April  13,  1914.) 

(Syllabus  by  the  Court.) 

1.  Execution  (§  170*)— Mortgages  (§  504*)— 
Injunction  without  Bond— Intervener. 

Only  the  defendant  in  executory  process 
can  arrest  the  sale  by  an  injunction  without 
bond.  The  intervener  in'  a  foreclosure  is  not 
entitled  to  an  injunction  without  bond. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  U  497,  519;  Dec.  Dig.  g  170;* 
Mortgages,  Cent  Dig.  §§  1470,  1490-1500; 
Dec  Dig.  |  504.*] 

2.  Bankruptcy  (f  211*)  —  Jurisdiction  — 
Waiver  of  Objection. 

Where  a  trustee  in  bankruptcy  intervenes 
in  a  foreclosure  proceeding  pending  in  a  state 
court,  he  thereby  recognizes  the  jurisdiction 
of  that  court 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Gent  Dig.  §g  321,  323;  Dec  Dig.  |  211.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  Porter  Parker,  Judge. 

Action  by  Myrtle  J.  O'Reilly  and  another 
against  Gaspar  Pietrl,  and  action  by  Caspar 
Pletrl  against  John  Wells.  The  cases  were 
consolidated,  and  James  J.  McLoughlln, 
trustee  of  James  J.  Woulfe,  filed  Intervention 
and  third  opposition,  and  secured  an  Injunc- 
tion against  sale  of  property.  Injunction  dis- 
missed, and  trustee  takes  devolutive  appeal. 
Affirmed. 

John  Dymond,  Jr.,  and  A.  Oiffen  Levy, 
both  of  New  Orleans  (E.  Lloyd  Posey,  of  New 
Orleans,  of  counsel),  for  appellant  Benj. 
Ory,  of  New  Orleans,  for  appellee  Pletrl. 
Dufour  &  Dufour  and  Chas.  I.  Denechaud,  all 
of  New  Orleans  (George  Janvier,  of  New  Or- 
leans, of  counsel),  for  appellee  O'Reilly. 


BREAUX,  a  J.  The  property  involved  In 
this  suit  was  sold  by  Christian  D.  Rodick,  Jr„ 
to  John  Wells  for  $2,500,  payable,  cash  $800, 
and  the  balance  in  two  notes  of  $800  each 
at  one  and  two  years'  maturity.  This  was  on 
the  10th  day  of  June,  1910.  On  the  same 
day  Christian  D.  Rodick,  the  vendor,  sold 
and  delivered  to  Gaspar  Pietri,  appellee,  the 
two  notes  before  mentioned  of  $800  each,  and 
he  delivered  a  policy  of  insurance  on  the 
property,  issued  in  favor  of  John  Wells,  duly 
assigned  by  Rodick  to  Wells.  Gaspar  Pietri 
collected  at  maturity  the  one  note  of  $800 
maturing  In  one  year,  and  on  the  note  due 
in  two  years  he  collected  $261.65,  leaving  a 
balance  of  $538.35  on  the  principal. 

On  February  24,  1913,  Gaspar  Pietri,  hold- 
er of  one  of  the  notes  on  which  there  remain- 
ed an  unpaid  balance,  sued  out  executory 
process.  After  the  required  demand  of  pay- 
ment a  writ  of  seizure  and  sale  was  issued ; 
notice  was  served.  On  March  7,  1913,  the 
sheriff  began  to  advertise  the  property  for 
sale,  the  sale  to  be  made  April  10,  1913. 

On  April  3,  1913,  the  trustee  of  James  J. 
Woulfe  filed  an  intervention  and  third  op- 
position in  which  he  alleged  that  Woulfe  was 
a  bankrupt  and  that  he  had  been  appointed 
trustee  of  Woulfe's  bankrupt  estate,  that  he 
had  fraudulently  placed  the  title  of  his  prop- 
erty in  the  name  of  John  Wells,  that  he 
(Woulfe)  had  forged  the  name  of  Wells  to  the 
note  and  to  the  account  sued  on,  and  that 
Woulfe  is  the  owner,  and  that  by  reason  of 
this  the  trustee  was  entitled  to  the  Injunction 
without  bond  under  articles  739  and  740  of 
the  Code  of  Practice ;  and  the  court  granted 
the  order,  issued  the  restraining  order  with- 
out bond,  which  was  served  on  April  4,  1913. 

Gaspar  Pietri  the  next  day  bonded  the 
injunction;  the  advertisement  of  the  sale 
was  not  interrupted;  the  sale  was  made  on 
April  10,  1913. 

Gaspar  Pietri  and  the  civil  sheriff  filed 
rules  on  the  trustee,  McLoughlln,  for  the  dis- 
solution of  the  injunction  on  the  ground  of 
the  untruthfulness  of  the  allegation  for  the 
injunction;  that  Woulfe,  the  bankrupt  was 
estopped  from  pleading  his  own  wrong ;  that 
if  any  one  is  entitled  to  an  injunction  with- 
out bond,  it  is  John  Wells  alone,  the  defend- 
ant In  the  executory  process,  and  not  Woulfe: 
and,  lastly,  that  the  petition  disclosed  no 
cause  of  action  for  an  injunction. 

Subsequently  the  trustee  of  Woulfe  filed  a 
supplemental  and  amended  petition  in  which 
he  alleged  that  the  property  was  valued  at 
$3,000  on  the  bankrupt's  schedule.  An  excep- 
tion of  no  cause  of  action  was  pleaded  to  this 
last-amended  petition. 

The  district  judge  properly  dismissed  the 
injunction. 

On  the  22d  of  May,  1913,  a  devolutive  ap- 
peal from  the  judgment  dissolving  the  injunc- 
tion was  taken  by  the  trustee. 

[1]  Defendant  In  executory  process  is  en- 
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titled  to  an  injunction  without  bond,  but  not 
an  intervener.  The  intervener  is  not  the 
debtor,  who  only  can  arrest  the  sale.  That 
right  under  express  law  does  not  include  the 
intervener.   Code  of  Practice,  arts.  739,  740. 

This  construction  is  sustained  by  article 
740,  which,  in  substance,  provides  that  the 
judge  granting  the  injunction  shall  require 
surety  from  the  defendant. 

The  intervener  appellant  seeks  to  have  pro- 
ceedings recalled  in  order  that  his  interven- 
tion may  be  heard  again. 

It  would  become  necessary  to  turn  back  the 
needle  of  time.  This  cannot  be  done  in  these 
proceedings,  which  resulted  in  the  adjudica- 
tion of  the  property  to  a  third  person. 

The  adjudication  cannot  be  annulled  with- 
out making  him  a  party  to  the  proceedings. 

The  property  is  an  immovable.  If  the  fed- 
eral courts  have  jurisdiction,  it  can  be  ex- 
erted without  reversing  the  judgment  in  this 
case. 

The  intervener  has  asked  the  state  court 
for  judgment  declaring  the  signature  of  the 
defendant  to  the  notes  sued  on  by  plaintiff, 
in  this  case  forgeries  at  the  hand  of  James  J. 
Wonlfe,  and  he  asks  by  reason  of  these  for- 
geries that  a  judgment  be  rendered  declaring 
the  property  to  be  the  property  of  James  J. 
Woulfe,  and  that  plaintiff  be  relegated  for 
future  relief  to  the  proceedings  in  the  bank- 
ruptcy of  James  J.  Woulfe  in  the  United 
States  District  Court;  furthermore,  for  judg- 
ment perpetuating  and  maintaining  the  in- 
junction, and  directing  the  sheriff  to  account 
for  rents. 

The  Intervener  proposes  to  litigate  the 
question  of  forged  signatures  before  the 
courts,  and,  in  the  next  sentence  of  the  same 
paragraph,  he  questions  the  jurisdiction  of 
the  court. 

He  urges  that  the  court  should  declare  the 
property  "sought  to  be  seized"  to  be  the  prop- 
erty of  James  J.  Woulfe. 

It  follows  that  the  question  of  title  ,1s  ac- 
cording to  intervener  before  the  court,  and 
that  he  cannot  be  heard  now  to  have  it  de- 
cided that  it  is  not  before  the  court 

After  these  questions  are  passed  upon,  in 
accordance  with  the  petition  of  intervention, 
there  remains  nothing  to  transfer  to  the  fed- 
eral district  court 

Lastly,  intervener  is  pleased  to  ask  that 
the  plaintiff  be  perpetually  enjoined. 

It  is  out  of  all  question  to  render  judgment 
perpetually  enjoining  plaintiff. 

Proper  application  has  not  been  made  for 
an  injunction.  It  has  been  twice  dissolved, 
and  the  property  has  been  disposed  of  by 
the  sheriff.  We  will  have  to  leave  it  as  it  is, 
as  what  has  been  done  without  legal  ob- 
jection cannot  be  recalled.  To  say  the  least 
it  was  not  absolutely  null  and  void,  and,  even 
if  it  were,  it  would  devolve  upon  interested 
parties  to  begin  anew,  and  not  seek  to  bring 
the  proceedings  again  before  the  court 


But  the  intervener  is  not  in  a  position  to 
question  the  jurisdiction  of  the  state  court  In 
the  present  case. 

Moreover,  the  intervener  is  limited  to  the 
assertion  of  his  rights;  he  takes  the  suit  as 
it  is;  he  cannot  assume  to  act  for  the  de- 
fendant 

The  third  opponent  cannot  restrain  the  pro- 
ceedings with  the  sale  without  going  security 
to  the  plaintiff.  Cahn  v.  Ford,  42  La.  Ann. 
965,  8  South.  477. 

To  the  same  effect  is  Jones  v.  Lawrence,  4 
La.  Ann.  279,  in  which  the  court  reiterates 
that  the  third  opponent  must  give  security. 

[2]  Furthermore,  the  trustee  made  himself 
a  party  to  the  proceedings  in  the  state  court 
He  has  recognized  the  jurisdiction  of  the 
court  in  which  the  seizure  was  made.  That 
court  had  jurisdiction  from  a  date  prior  to 
the  surrender  in  bankruptcy.  Grant  v.  Buck- 
ner,  172  U.  S.  232,  238,  19  Sup.  Ct  163,  43 
L.  Ed.  430. 

Jurisdiction  having  been  vested  to  the  point 
stated  with  what  may  be  deemed  the  consent 
of  intervener,  the  case  will  not  now  be  trans- 
ferred to  a  court  of  concurrent  jurisdiction 
over  the  questions  involved  and  as  presented. 

"When  a  court  of  competent  jurisdiction  has, 
by  "appropriate  proceedings,  taken  property  In 
its  possession  through  its  officers,  the  property 
is  thereby  withdrawn  from  the  jurisdiction  of 
all  other  courts."  Foster's  Federal  Practice, 
p.  152,  §52. 

It  must  be  remembered  that  "with  con- 
sent" practically,  the  state  court  acted. 

And,  lastly,  the  deed  contains  the  fact  de 
non  alienando  which  confers  upon  the  holder 
of  the  claim  the  right  to  proceed  without 
making  the  purchaser  subsequent  in  suit  a 
party  to  the  foreclosure. 

For  reasons  stated,  the  judgment  is  af- 
firmed. 

PBOVOSTY,  J.,  absent  on  account  of  ill- 
ness, takes  no  part 

(135  La.)     .  ^ 
No.  19,589. 

BEES  v.  SHEBIDAN  et  aL 

(Supreme  Court  of  Louisiana.  March  30, 1914.) 

(Syllabus  by  the  Court.) 

L  Limitation  of  Actions  (§§  48,  105*)— Sus- 
pension of  Period— Reconventionai.  De- 
mand—Action fob  Damages— Injunction 
Bond. 

A  reconventionai  demand  interrupts  pre- 
scription during  the  pendency  of  the  action. 
An  action  for  damages  on  an  injunction  bond  is 
not  prescribed  by  one  year. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  M  259-265,  351,  514, 
515;  Dec.  Dig.  §|  48,  105.*] 

2.  Injunction  (5  186*)— Damages— Dissolu- 
tion—Allowance  of  Damages. 

Where  the  remedy  by  injunction  has  been 
abused,  damages  will  be  allowed  on  the  disaoju- 
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tion  of  the  writ  as  in  cases  of  wrongful  suing 
oat  of  other  conservatory  writs, 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  U  387.  899-406;  Dec  Dig.  |  186.*] 

Appeal  from  Twenty-Sixth  Judicial  Dis- 
trict Court,  Pariah  of  Washington;  Thos.  M. 
'Burns,  Judge. 

Action  by  Sam  B.  Bees  against  D.  E.  Sher- 
idan and  others.  From  Judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Arm  and  Romain,  of  New  Orleans,  for  ap- 
pellants. Prentiss  B.  Carter  and  Miller  & 
McDougall,  all  of  Frankllnton,  and  T.  B. 
Salter,  of  Purvis,  Miss.,  for  appellee. 

LAND,  J.  This  is  a  sequel  to  the  suit  of 
Sheridan  v.  Beese,  122  La.  1027,  48  South. 
443,  in  which  the  injunction  sued  out  by  the 
plaintiff  was  dissolved,  and  the  defendant's 
right  to  sue  for  and  recover  damages  occa- 
sioned by  the  injunction  was  reserved. 

The  present  suit  was  brought  to  recover 
damages  in  the  sum  of  $31,124.04,  itemized 
as  follows,  to  wit: 

1.  The  difference  between  $6  per  thousand 
feet  (the  price  stated  In  the  contract)  and 
S3  per  thousand  feet  (the  value  of  the  stump- 
age)  on  291,000  feet  of  lumber  manufactured 
and  paid  for  by  him,  or  $3  per  thousand  feet 
on  291,000  feet,  amounting  to  $873. 

2.  The  amount  paid  by  him  on  account  of 
the  purchase  price  of  the  sawmill  bought 
from  Gary,  $2,341,  and  the  value  of  the 
buildings  erected  by  him  in  connection  with 
the  mill,  $919.06,  making  $3,260.06,  which 
he  was  unable  to  pay  for  because  of  the  issu- 
ing of  the  injunction,  and  which  were  seized 
and  sold. 

3.  Loss  of  237,000  feet  of  lumber,  worth  $16 
per  thousand,  which  was  seized  and  sold  by 
Sheridan,  and  in  which  Sheridan  had,  after 
violating  the  contract,  an  interest  of  only 
$3  per  thousand,  the  value  of  the  stumpage, 
making  $13  per  thousand  on  237,000  feet,  or 
$3,081. 

4.  Cost  of  feeding  50  oxen  for  16  days 
while  the  mill  was  closed  by  the  Injunction, 
at  $12.60  per  day,  $195.60. 

5.  Wages  paid  during  these  16  days,  $176 

6.  Loss  of  oxen,  which  were  seized  and 
sold  because  plaintiff  could  not  pay  the 
amount  he  owed  on  them,  $1,200. 

7.  Loss  on  contract  to  furnish  lumber  caus- 
ed by  the  injunction  and  shutting  down  of 
the  mill,  $86. 

8.  Traveling  expenses,  etc.,  incurred  in  at- 
tending court  and  defending  the  injunction 
suit,  $247. 

9.  Attorney's  fees,  $1,000. 

10.  Destruction  of  plaintiff's  financial  cred- 
it, standing,  and  reputation,  $10,000. 

11.  Humiliation,  distress,  and  anguish  of 
mind  caused  by  the  injunction  and  the  con- 
sequent destruction  of  his  business  and  loss 
of  his  property,  $5,000. 

The  district  judge  rendered  judgment  for 


the  plaintiff  for  $1,250.  The  defendant  ap- 
pealed. 

Counsel  for  plaintiff  and  appellee  state  In 
their  brief  that  they  filed,  In  this  court,  an 
answer  to  the  appeal,  praying  that  the  judg- 
ment be  amended  by  increasing  the  award 
of  damages.  No  such  answer  is  in  the  tran- 
script before  us,  or  is  noted  on  the  docket 
Hence  the  judgment  cannot  be  amended  In 
favor  of  the  plaintiff  and  appellee.  Code  of 
Practice,  art  889. 

[1]  Defendants  have  filed  In  this  court 
a  plea  of  prescription  of  one  year,  and  con- 
tend that  this  action  should  have  been 
brought  within  one  year  from  the  date  the 
injunction  was  obtained,  February  26,  1908. 
In  the  injunction  suit,  filed  February  25, 
1908,  Bees  in  his  answer  claimed  damages  in 
the  sum  of  $5,225  for  stoppage  of  his  mill, 
personal  loss  of  time  and  expenses,  damages 
to  his  business,  credit,  and  reputation,  at- 
torney fees,  and  worry  and  annoyance.  This 
reconventlonal  demand  was  pending  in  the 
courts  until  the  judgment  of  the  Supreme 
Court  became  final  on  February  16,  1909. 
The  present  suit  was  Instituted  on  January 
31,  1910,  against  D.  H.  Sheridan  and  the 
sureties  on  his  injunction  bond.  It  Is  well  set- 
tled that  a  reconventlonal  demand  interrupts 
prescription,  and  the  interruption  necessari- 
ly continues  until  the  termination  of  the 
action.  See  Drlggs  v.  Morgan,  10  Bob.  119. 
It  also  has  been  held  that  actions  for  dam- 
ages on  injunction,  and  other  bonds,  are  not 
prescribed  by  one  year.  Levert  v.  Sharpe, 
52  La.  Ann.  602,  27  South.  64;  Bossy's  Case, 
25  La.  Ann.  307;  St  Geme's  Case,  117  La. 
233,  41  South.  557. 

[2]  The  injunction  against  the  use  of  the 
timber  contracted  for  by  the  plaintiff  caused 
the  shutting  down  of  the  sawmill,  as  he 
could  not  buy  other  timber  available  for  the 
purpose  of  manufacture.  The  enforced  clos- 
ing of  the  plant  not  only  deprived  the  plain- 
tiff of  the  beneficial  uses  of  his  Investment, 
but  destroyed  his  credit,  and  caused  the  sac- 
rifice of  his  property.  Plaintiffs'  testimony 
shows  pecuniary  loss  and  damages  exceed- 
ing by  far  the  amount  allowed  by  the  judge 
a  quo.  In  addition,  plaintiff  was  entitled  to 
his  attorney  fees  for  dissolving  the  Injunc- 
tion. Mr.  Salter,  an  attorney  at  law,  at 
Purvis,  Miss.,  who  was  well  acquainted  with 
plaintiff's  financial  condition  and  standing 
prior  to  the  injunction,  testified  that  plaintiff 
owned  in  Mississippi  property  worth  about 
$16,000.  and  owed  about  $6,000;  that  plain- 
tiff's credit  was  good;  that  the  injunction 
caused  plaintiff's  creditors  to  sue  and  ob- 
tain judgments  against  him;  that  all  of  plain- 
tiff's property,  except  his  homestead,  was 
"swept  away  by  the  issuing  of  the  injunc- 
tion"; and  that  the  injunction  proceedings 
"absolutely  destroyed"  plaintiff's  credit.  Ac- 
cording to  plaintiff's  testimony,  he  made  con- 
siderable profits  from  his  sawmill  prior  to 
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the  Injunction.  As  to  the  conflict  of  testimo- 
ny between  the  plaintiff  and  the  defendant, 
in  this  and  other  matters,  the  trial  judge 
seems  to  have  given  credit  to  the  former. 

In  Byrne  ft  Co.  v.  Gardner  ft  Co.,  88  La. 
Ann.  8,  it  was  held  that  damages  actually 
sustained  comprise  not  only  pecuniary  loss 
and  actual  expenses  Incurred,  such  as  costs 
and  counsel  fees,  but  also  the  mortification, 
annoyance,  and  vexation  caused  to  the  de- 
fendant by  the  attachment  In  the  same  case 
the  court  quoted  Sedgwick  on  Damages,  p. 
35,  but  held  that  the  evidence  did  not  show 
loss  of  credit  or  loss  of  business.  The  gen- 
eral rule  is  that  damages  are  the  amount  of 
the  loss  the  creditor  has  sustained  or  of  the 
gain  or  profit  he  has  been  deprived.  Civil 
Code,  art  1934. 

Our  opinion  In  Sheridan  v.  Reese,  122  La. 
1027,  48  South.  443,  shows  that  there  was  no 
foundation  In  fact  for  the  injunction,  and 
that  such  equitable  remedy  was  abused.  In 
such  a  ease,  the  damages  are  not  restricted 
to  counsel  fees  and  costs. 

We  are  satisfied  that  the  evidence  shows 
an  actual  property  and  pecuniary  loss  to 
the  amount  awarded  by  the  trial  judge,  If 
not  more. 

Judgment  affirmed. 

(135  La.)  "  ' 

No.  19,715. 

MANNING  et  at  v.  NEW  ORLEANS  GREAT 

NORTHERN  R.  CO. 
(Supreme  Court  of  Louisiana.  March  30, 1914.) 

(SyUabut  hy  the  Court.) 

Railroads  (§5  396,  398*)— Death  or  Child 
on  Track— Btjrdkn  or  Proof — Sufficien- 
cy or  Evidence. 

In  an  action  by  the  parents  for  damages  for 
the  death  of  their  little  girl,  two  years  and  two 
months  old,  who,  wandering  from  her  home, 
went  on  a  railroad  track,  and  there  fell  asleep, 
and  shortly  afterwards  was  ran  over  and  killed 
by  a  passing  freight  train,  held,  that  the  burden 
of  proof  was  on  the  plaintiffs  to  show,  with  legal 
certainty,  that  the  trainmen  saw,  or  should  have 
seen,  the  child  in  time  to  have  avoided  the  in- 
jury. Held,  that  the  evidence  did  not  show 
that  the  engineer  was  negligent 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  M  1341-1343,  1356-1363 ;  Dec.  Dig. 
§f  396,  898.*] 

Appeal  from  Twenty-Sixth  Judicial  District 
Court,  Parish  of  Washington;  Thos.  M. 
Burns,  Judge. 

Action  by  R.  T.  and  Lonie  Manning  against 
the  New .  Orleans  Great  Northern  Railroad 
Company,  for  death  of  plaintiffs*  daughter. 
From  Judgment  for  plaintiffs,  defendant  ap- 
peals. Reversed  and  dismissed. 

BenJ.  M.  Miller,  of  Covington,  for  appel- 
lant. Carter  ft  Carter,  of  Franklin  ton,  for 
appellees. 

LAND,  J.  Plaintiffs,  colored  persons,  sued 
for  $10,000  damages  for  the  death  of  their 
daughter,  about  26  months  old,  who,  while 


lying,  In  the  daytime,  on  the  track  of  the 
defendant,  near  a  flag  station  known  as  Ber- 
ry, was  run  over  and  killed  by  a  freight  train. 
The  Jury  rendered  a  verdict  for  $600  in  favor 
of  the  plaintiffs.  Defendant  has  appealed. 

The  crucial  question  in  the  case  is  wheth- 
er the  engineer  on  the  freight  train  was  guilty 
of  negligence  in  not  seeing  the  child  In  time 
to  have  averted  the  accident.  In  the  Court- 
ney Case,  183  La.  860,  63  South.  48,  after  re- 
viewing a  number  of  cases  where  trespassers 
on  railroad  tracks  had  been  run  over  and 
killed,  we  said: 

"The  doctrine  of  the  last  clear  chance  neces- 
sarily implies  that  the  defendant,  under  the  cir- 
cumstances of  the  case,  sow  the  danger,  or  was 
grossly  negligent  in  not  seeing  it,  in  time  to 
avoid  the  accident  The  evidence  in  this  case 
fails  to  establish  either  hypothesis  with  any  de- 
gree of  certainty." 

In  this  case,  the  engineer  on  the  train  was 
the  only  witness  who  saw  the  child  lying  on 
the  track  between  2  and  3  o'clock  in  the  aft- 
ernoon. Plaintiffs  were  temporarily  absent 
from  their  dwelling,  situated  near  the  rail- 
road track,  and  had  left  the  little  girl  with 
their  other  children,  the  eldest  of  whom  was 
only  seven  years  of  age.  No  evidence  was 
adduced  to  show  how  the  child  became  sep- 
arated from  her  companions,  wandered  upon 
the  track,  and  there  laid  herself  down  to 
sleep. 

The  engineer  testified,  in  substance,  that  he 
was  going  north  on  his  freight  train  at  a 
speed  of  about  20  or  26  miles  an  hour,  and. 
when  about  halfway  across  a  trestle,  about  a 
-quarter  of  a  mile  from  the  place  of  the  ac- 
cident, he  noticed  an  obstruction  on  the  track 
near  the  south  end  of  the  next  cut,  which 
looked  like  a  lump  of  coal  inside  the  rail, 
but,  when  he  got  within  about  ten  car  lengths, 
or  400  feet  from  the  object,  he  discovered 
that  it  was  a  child  lying  on  its  stomach 
lengthways  with  the  cross-ties,  "kinder"  down 
between  the  cross-ties,  with  its  hands  folded, 
and  lying  on  one  side  apparently  asleep.  The 
engineer  further  testified  that,  as  soon  as  he 
recognized  it  was  a  child,  he  shut  off  steam, 
applied  the  emergency  brakes,  reversed  the 
engine,  and  stopped  the  train  within  20  or 
25  car  lengths,  or  within  800  or  1,000  feet, 
which  was  as  quick  as  he  could,  considering 
the  speed  and  length  of  the  train.  The  con- 
ductor and  the  two  brakemen  testified  that 
the  engineer  made  a  very  quick  stop.  The 
trainmaster  and  another  engineer  testified 
that  they  made  an  experiment  to  deter- 
mine how  far  the  body  of  the  child  could 
have  been  recognized  under  the  conditions  ex- 
isting at  the  time  of  the  accident,  using  a 
dummy  about  the  size  of  the  child.  The  en- 
gineer was  told  to  go  ahead  and  look  out 
for  an  obstruction  on  the  track.  He  did  so, 
and  from  the  trestle  saw  an  object  on  the 
track  which  looked  like  "new  gravel,"  and 
that  he  did  not  recognize  it  as  the  form  of  a 
child  until  within  about  600  feet  of  it  The 
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trainmaster,  who  rode  on  the  engine,  corrob- 
orated the  testimony  of  the  engineer;  and 
both  stated  that  It  would  have  taken  about 
1,000  feet  to  atop  the  train  on  the  occasion 
in  question. 

Several  nonexpert  witnesses  for  the  plain- 
tiffs testified  that  they  could  have  seen  and 
recognized  the  body  of  the  child  from  the 
trestle,  and  one,  of  unusually  keen  vision, 
that  he  could  have  recognized  the  object  a 
mile  away. 

We  must  view  this  case  from  the  stand- 
point of  Merritt,  the  engineer,  who  had  not 
the  slightest  reason  to  anticipate  that  a  child 
was  sleeping  on  the  track  in  front  of  him, 
and  had  often  seen  pieces  of  coal,  wood,  or 
chunks  on  the  track.  The  body  of  the  child, 
by  reason  of  its  color,  size,  and  position,  was 
not  a  conspicuous  object  on  the  track.  The 
engineer  was  at  the  time  operating  his  train 
in  the  usual  manner,,  and  keeping  the  usual 
lookout  His  sight  had  been  tested  according 
to  the  rules  of  the  company,  and  it  may  be 
presumed  to  have  been  better  than  the  vi- 
sion of  the  average  man.  That  the  engineer 
should  have  seen  the  child  in  time  to  have 
prevented  the  accident  is  not  shown  by  the 
evidence.  The  negligence,  if  any,  was  on  the 
part  of  the  custodians  of  the  child. 

The  burden  of  proof  was  on  the  plaintiffs 
to  prove  with  legal  certainty  that  Merritt, 
the  engineer,  was  negligent  We  are  satisfied 
that  they  have  failed  to  discharge  that  bur- 
den. 

The  very  small  amount  of  the  award  of 
damages  suggests  a  verdict  founded  on  sym- 
pathy rather  than  on  the  evidence. 

It  is  therefore  ordered  that  the  judgment 
below  be  reversed,  and  It  is  now  ordered  that 
plaintiffs'  suit  be  dismissed,  with  costs  in 
both  courts. 


(135  La.) 

No.  20,162. 

STATE  ex  re).  MAYOR  AND  SELECTMEN 
OP  TOWN  OP  HOMER  v.  LOU- 
ISIANA &  N.  W.  R.  CO. 
(Supreme  Court  of  Louisiana.   March  80, 1914.) 

(SyUalut  by  the  Court.) 
Mandamus  (j  182*)  —  Right  or  Action  — 

Stbeet  Obstbtjctions— Railroads. 

A  mandamus  will  lie  to  compel  a  railroad 
company  to  make  the  necessary  repairs  to  its 
road  running  through  the  streets  of  a  city  or 
town,  so  as  to  keep  the  same  free  for  the  use  of 
the  public,  and  clear  of  all  obstructions.  Rev. 
St  I  691,  as  amended  by  Acts  No.  204  of  1902, 
p.  395,  and  No.  157  of  1910,  p.  236;  Act  No. 
193  of  1912,  p.  381. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  266,  267;  Dec.  Dig.  8  132.*] 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Claiborne ;  W.  C.  Barnette,  Judge. 

Mandamus  by  the  State,  on  the  relation 
of  the  Mayor  and  Selectmen  of  the  Town  of 
Homer,  against  the  Louisiana  &  Northwest 
Railroad  Company.  Prom  judgment  for  re- 
lator, defendant  appeals.  Affirmed. 


John  A.  Richardson,  of  Homer,  for  appel- 
lant Enos  c.  McClendon,  of  Homer,  for  ap- 
pellee. 

SOMMERVILLE,  J.  The  town  of  Homer, 
alleging  that  the  defendant  railroad  com- 
pany has  permitted  two  of  Its  overhead 
bridges  in  the  town  to  be  out  of  repair  and 
dangerous,  and  that  it  is  the  duty  of  the 
defendant  to  keep  in  good  order  and  repair 
its  bridges  and  other  constructions,  so  that 
the  streets  of  said  town  may  be  unobstruct- 
ed, and  the  citizens  have  the  free  use  of  the 
same,  ask  that  a  mandamus  issue  to  compel 
defendant  to  reconstruct  said  two  bridges, 
to  put  them  In  good  order,  and  to  make  them 
safe  for  public  traffic,  within  a  time  to  be 
fixed  by  the  court  and  that  said  bridges  be 
so  adjusted  that  the  streets  will  not  be  ob- 
structed. 

Respondent  answered,  alleging  that  one 
of  the  two  bridges  complained  of  was  In 
good  order  and  repair;  and  admitted  that 
the  second  was  in  bad  order.  It  further 
admitted  that  it  had  caused  the  two  bridges 
to  be  built,  and  that  it  Is  its  duty  to  keep 
all  of  the  bridges  constructed  by  It  in  the 
town  in  a  reasonably  safe  condition  for  the 
use  of  the  public.  It  further  expressed  a 
willingness  to  do  the  repairing  and  recon- 
structing necessary,  but  alleges  that  it  is 
not  able  to  procure  the  funds  necessary  to 
do  the  work,  and  that  It  is  impossible  for  it, 
at  this  time,  to  make  the  necessary  repairs. 

There  was  Judgment  in  favor  of  the  re- 
lator, ordering  defendant  to  reconstruct  one 
of  the  bridges  complained  of,  and  to  re- 
pair or  strengthen  the  abutments  at  the 
ends  of  the  other  bridga  Defendant  has 
appealed. 

In  this  court  George  W.  Hunter  has  ap- 
peared and  shown  that  the  defendant  com- 
pany has  been  placed  In  the  hands  of  a  re- 
ceiver, and  that  he  Is  the  receiver.  He  asks 
to  be  made  a  party  to  the  cause.  It  is  so 
ordered. 

It  is  made  the  clear  duty  of  the  railroad 
company  to  keep  in  good  order  and  repair 
and  free  from  obstruction  the  streets  of  any 
town  or  city  through  which  said  railroad 
passes.  This  proceeding  by  mandamus  is 
brought  under  the  provisions  of  the  Revised 
Statutes,  |  691,  as  amended  by  Act  No.  204 
of  1902,  p.  395,  and  Act  No.  157  of  1910,  p. 
236,  and  under  Act  No.  193  of  1912,  p.  38L 

Respondent  specially  complains  of  that 
provision  in  the  Judgment  appealed  from 
which  requires  it  to  begin  the  construction 
and  repair  therein  ordered  within  15  days 
from  the  time  the  judgment  became  final, 
and  to  complete  it  within  30  days  from  the 
time  said  work  was  begun.  The  law  pro- 
vides that  railroad  companies  should  have 
reasonable  time  in  which  to  reconstruct  and 
make  the  repairs  ordered;  and,  while  the 
time  fixed  in  the  judgment  may  be  short,  it 
is  not  shown  to  be  unreasonable;  and  we 
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do  not  feel  warranted  In  making  any  change 
in  the  judgment  appealed  from. 

The  evidence  shows  that  one  of  the  bridges 
complained  of  was  repaired  by  respondent 
before  the  case  went  to  trial,  and  that  the 
only  additional  work  necessary  in  connec- 
tion with  that  bridge  is  to  make  the  abut- 
ments at  the  ends  of  the  bridge  more  se- 
cure; and  the  trial  court  ordered  this  work 
to  be  done. 

The  evidence  shows,  with  reference  to  the 
other  bridge,  that  it  had  fallen  into  decay, 
was  out  of  use,  and  had  to  be  reconstructed. 

There  is  no  evidence  in  the  record  show- 
ing that  respondent  cannot  get  the  money 
required  to  do  the  work  ordered  to  be  done. 

Judgment  affirmed. 


(136  La.) 

No.  19,891. 

CRAWFORD,  JENKINS  &  BOOTH,  Limited, 

v.  FISHER. 
(Supreme  Court  of  Louisiana.  March  30, 1914.) 

(ByXMnu  by  the  Court.) 

Appeal  and  Ebbob  (|  1178*)— Disposition  o» 
Cause— Remand  fob  Fubtheb  Testimony. 
As  the  court  is  not  in  full  possession  of  all 

the  facts  of  the  case,  it  is  remanded  to  take 

farther  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  *g  4604-4620;  Dec  Dig.  § 

ma*] 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  De  Soto;  J.  Q.  Palmer, 
Judge. 

Action  on  note  by  Crawford,  Jenkins  & 
Booth,  Limited,  against  B.  M.  Fisher.  Judg- 
ment for  plaintiff  for  less  than  claimed,  and 
he  appeals.  Reversed  and  remanded. 

J.  H.  Stephens,  Jr.,  of  Shreveport,  for  ap- 
pellant Elam  &  Lee,  of  Mansfield,  for  ap- 
pellee. 

BREAUX,  C  J.  Plaintiffs  are  wholesale 
grocers  and  cotton  buyers. 

The  firm  sued  to  recover  on  a  promissory 
note  made  by  E.  M.  Fisher,  the  defendant, 
for  the  sum  of  $1,732.66,  dated  February  14, 

1911,  due  November  1,  1911,  with  8  per  cent 
Interest  from  maturity,  and  10  per  cent  fee 
of  attorney. 

As  to  the  amount  due  as  above  mentioned, 
the  plaintiff  firm  states:  That  it  became  the 
lessor  of  mules,  horses,  and  wagons  to  the 
defendant  for  the  rental  of  $160  for  the  year 

1912.  That  the  defendant  did  not  pay  this 
rental.  That  the  defendant  was  the  lessee 
that  year  of  a  farm;  that  he  used  the  mules, 
horses,  and  wagons  to  make  the  crop  thereon. 

That  his  lessor  sued  him  for  $600  rent 
seizing  its  (plaintiff's)  mules,  horses,  and 
wagons.  As  the  lessor  of  defendant  had  a 
privilege  superior  to  its  own,  it  paid  the  rent- 
al and  costs,  and  thereby  obtained  the  release 
of  its  property. 


It  claims  $2,607.65  as  due  it 

It  annexed  a  copy  of  a  contract  of  lease 
of  the  firm's  property,  in  which  the  mules, 
horses,  and  wagons  are  described.  It  also 
annexed  the  promissory  note  for  $1,732.65. 

The  defendant  denied  all  indebtedness. 

Judgment  was  rendered  in  favor  of  plain- 
tiff for  $775,  with  legal  interest  from  judicial 
demand. 

Plaintiff  has  appealed. 

The  amount  of  the  judgment  consists  of 
two  Items;  one  of  $150  rental,  and  $625  paid 
to  the  lessor  of  defendant  In  order  to  safe- 
guard its  privilege  as  a  creditor.  It  was  a 
matter  of  necessity  for  the  purpose  Just  men- 
tioned. 

From  the  foregoing  it  will  be  seen  that 
the  court  rejected  the  sum  of  $1,732.65  claim- 
ed by  plaintiff.  This  amount  was  represent- 
ed by  a  note  of  February  14,  1911,  of  which 
plaintiff  retained  the  possession,  claiming 
that  it  (the  firm)  has  a  right  to  the  note. 
It  holds  it,  and  never  returned  it  because  it 
was  its  note. 

The  defendant  as  a  witness  does  not  satis- 
factorily explain  why  It  Is  that  he  allowed 
the  plaintiff  to  retain  the  note  after  settle- 
ment. He  merely  says  that  plaintiff  had  re- 
tained other  notes  in  other  transactions  and 
that  in  Oils  Instance,  also,  he  did  not  ask  for 
a  return  of  the  note. 

Further  evidence  upon  the  subject  will  as- 
sist the  court  in  deciding.  Plaintiff  referred 
to  his  books  while  testifying.  The  court 
now  holds:  They  also  might  be  used  to  show 
contemporaneous  entries  under  his  direction 
which  he  has  a  right  to  consult  In  order  to 
corroborate  his  testimony.  The  plaintiff  tes- 
tified that  the  family  of  defendant  was  pres- 
ent at  the  time  that  defendant  signed  the 
act  under  which  plaintiff  claims.  According 
to  this,  the  family  can  well  be  presumed  to 
have  known  something  of  the  settlement. 
They  also  might  be  heard  as  witnesses.  For 
these  reasons,  before  deciding  finally,  we  re- 
mand the  case,  in  order  that  further  evidence 
may  be.  heard.  Any  admissible  evidence 
which  may  be  offered  by  either  party  to  the 
suit  will  be  admitted. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  heretofore  pro- 
nounced is  hereby  avoided,  annulled,  and  re- 
versed. It  is  ordered,  adjudged,  and  decreed 
that  the  case  be  remanded  to  the  district 
court  to  hear  further  testimony,  and  that 
after  having  admitted  testimony  to  enable 
the  judge  to  consider  and  decide  the  case 
upon  the  whole  testimony,  it  be  decided.  It 
is  further  ordered,  adjudged,  and  decreed 
that,  as  to  the  costs  of  both  courts,  they  re- 
main in  abeyance  until  the  final  decision  of 
the  case  to  be  assessed  against  the  losing 
party  in  the  ultimate  hearing. 

PROVOSTT,  J.,  takes  no  part,  not  having 
heard  the  argument 
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<136  La.) 

No.  20,332. 
YAZOO  &  M.  V.  R  CO.  v.  TEISSIER. 
In  re  YAZOO  &  M.  V.  R.  CO.  et  aL 
{Supreme  Court  of  Louisiana.   March  30, 1914.) 

(SyUabu*  by  Editorial  Staff.) 

1.  Comers  (8  207*)— Supbxmx  Ooubt— Jukis- 
diction— Prohibition. 

The  ground  of  an  application  for  prohibi- 
tion to  the  trial  court  against  further  proceed- 
ing in  a  rule,  that  the  effect  of  a  suspensive 
appeal  was  to  suspend  execution  of  a  judgment, 
involving  the  merits  of  the  rule,  on  which  the 
trial  court  has  not  yet  passed,  cannot  be  passed 
on  by  the  Supreme  Court,  as  for  it  to  do  so 
would  be  an  exercise  of  original  jurisdiction  not 
permitted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  613;  Dec  Dig.  $  207.*] 

2.  Appeal  and  Erbob  (f  436*)— Effect  on 
Jurisdiction  of  Tbiax  Ooubt. 

The  taking  of  an  appeal  divests  the  trial 
court  of  jurisdiction  only  of  those  things  in- 
volved in  the  appeal,  and  so  not  of  things  aris- 
ing subsequent  to  the  appeal,  as  a  rule  on  the 
sheriff  to  pay  over  to  the  defendants  in  con- 
demnation proceedings  the  amount  of  the  judg- 
ment deposited  with  the  sheriff  by  plaintiff  be- 
fore appealing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |{  2101.  2192;  Dec.  Dig.  I 
436.*] 

Action  by  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  against  Mrs.  Noemie  Teis- 
sier, wife  of  Charley  V.  Frey.  Plaintiff  ap- 
plies to  the  Supreme  Court  for  writ  of  prohi- 
bition against  the  trial  judge  and  defendant 
from  proceeding  on  a  rule,  pending  plaintiff's 
appeal  from  the  Judgment  in  the  action.  Ap- 
plication dismissed. 

See,  also,  64  South.  866. 

Guion,  Lambremont  ft  Hebert,  of  Lutcher, 
for  relators.  Pugh  ft  Himes,  of  Lutcher, 
Burt  W.  Henry,  of  New  Orleans,  Louis  Le 
Bourgeois,  of  Convent,  and  Teissier  ft  Teis- 
sier, of  New  Orleans,  for  respondents. 

PROVOSTY,  J.  The  plaintiff  railroad 
company  having  obtained  a  judgment  against 
the  defendant,  under  the  eminent  domain 
power,  for  the  expropriation  of  a  right  of 
way  across  her  plantation,  deposited  in  the 
hands  of  the  sheriff  the  amount  of  the  judg- 
ment, and  then  obtained  and  perfected  a  sus- 
pensive appeal  from  the  judgment  This  de- 
posit it  made  in  conformity  with  article  2634 
of  the  Civil  Code,  which  provides: 

"Art  2634.  Any  appeal  to  the  Supreme  Court 
from  the  verdict  of  the  jury  and  judgment  of 
the  lower  court,  made  by  either  party,  shall  not 
suspend  the  execution  of  such  judgment  but  the 
payment  of  the  amount  of  the  verdict  by  the 
company  to  the  owner,  or  the  deposit  thereof 
subject  to  the  owner's  order,  in  the  hands  of 
the  sheriff,  shall  entitle  the  corporation  to  the 
right  title  and  estate  of  the  owner  in  and  to 
the  land  described  in  the  petition  in  the  same 


manner  as  a  voluntary  conveyance  would  do. 
But  in  the  event  of  any  change  being  made  by 
the  final  decree  in  the  decision  of  the  cause,  the 
corporation  shall  be  bound  to  pay  the  additional 
assessment  or  be  entitled  to  recover  back  the 
surplus  paid,  as  the  case  may  be." 

Defendant  demanded  of  the  sheriff  that  he 
pay  over  the  deposited  money  to  her,  and,  on 
his  refusal  to  do  so,  took  a  rule  on  him  in 
the  trial  court  to  show  cause  why  the  court 
should  not  order  him  to  do  so. 

To  this  rule  the  sheriff  filed  an  exception, 
on  the  ground  that  as  an  effect  of  the  sus- 
pensive appeal,  the  case  had  passed  out  of 
the  trial  court  and  gone  to  the  appellate 
court,  and  the  trial  court  had  no  longer  ju- 
risdiction over  it,  and  hence  could  not  make 
any  order  in  it  This  exception  Having  been 
overruled,  the  plaintiff  company  applied  to 
this  court  for  a  writ  of  prohibition  against 
the  trial  judge  and  the  defendant  forbidding 
them  to  proceed  any  further  in  the  rale ;  and 
this  application  is  the  matter  now  to  be  con- 
sidered. 

The  application  Is  based  on  the  double 
ground — first,  that  the  trial  court  is  without 
jurisdiction  to  entertain  the  rule;  and,  sec- 
ond, that  the  effect  of  the  suspensive  appeal 
was  to  suspend  the  execution  of  the  judg- 
ment; that  is  to  say,  to  tie  up  the  deposit  in 
the  hands  of  the  sheriff  until  the  appeal 
should  have  been  disposed  of. 

[1]  This  second  ground  involves  the  merits 
of  the  rule,  upon  which  the  trial  court  has 
not  yet  passed;  if  at  this  time  and  in  the 
present  proceeding  we  were  to  pass  upon  it, 
we  should  be  exercising  original  jurisdiction 
— a  thing  this  court  is  not  allowed  to  do. 

[2]  The  first  ground  is  entirely  without 
merit  It  is  only  of  those  things  involv- 
ed in  the  appeal  that  the  trial  court  is  di- 
vested of  jurisdiction  by  the  appeal.  Nat- 
urally, not  of  those  things  arising  subse- 
quently to  the  appeal  (like  the  present  mat- 
ter), of  which  no  court  except  itself  could 
possibly  have  jurisdiction.  .Jennlngs-Hey- 
wood  Oil  Syndicate  v.  De  Baillon,  Judge,  113 
La.  572,  87  South.  481;  Jennings  Hey  wood 
Oil  Syndicate  v.  Houssiere-Latreille  Oil  Co, 
114  La.  573,  38  South.  458;  Id.,  116  La.  347. 
40  South.  727;  Jennings-Heywood  Oil  Syndi- 
cate v.  Houssiere-LatreiUe  OR  Co.,  117  La. 
960,  42  South.  467;  State  ex  rel.  v.  Clarke, 
33  La.  Ann.  442;  Morrison  v.  Lynch,  36  La. 
Ann.  612 ;  State  ex  reL  Fitrpa trick  v.  Judge, 
106  La.  719,  31  South.  313.  The  decision  of 
this  case  was  delayed  mainly  by  the  long 
illness  of  the  organ  of  the  court 

The  rule  nisi  herein  is  therefore  recalled, 
and  the  application  dismissed,  at  the  costs  of 
relator. 

BREAUX,  C.  J.,  concurs  in  the  decree. 
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MANNS  MERCANTILE  CO.  v.  SMITH. 

(No.  16,4900 

(Supreme  Court  of  Mississippi.  April  13,  1914. 
On  Suggestion  of  Error,  April  27, 1914.) 

1.  Corporations  (|  387*)— Liability  of  Di- 
BECTOB8  —  Debts  Exceeding  Capital 
Stock. 

The  prohibited  debts,  for  the  incurring  of 
which  a  director  is  made  personally  liable  by 
Code  1906,  f  924,  providing  that  the  amount 
of  debts  which  a  trading  corporation  may  con- 
tract shall  not  exceed  the  amount  of  its  capital 
stock  paid  in,  and,  iu  case  the  debts  exceed  tbat 
amount,  the  directors  who  contracted  such  debts 
shall  be  individually  liable  for  the  excess,  must 
be  enforceable  claims  against  the  corporation, 
which  may  be  made  a  charge  on  its  assets. 

[Ed.  Note"— For  other  cases,  see  Corporations, 
Cent  Dig.  li  1455, 1456 ;  Dec.  Dig.  8  337.*] 

2.  Corporations  (I  337*)— Liability  of  Di- 
rectors—Debts Exceeding  Capital  Stock. 

To  make  a  director  personally  liable  under 
the  statute,  he  must  have  assented  to,  or  con- 
tracted, a  debt  officially  as  a  director,  acting 
concurrently  with  a  majority  of  the  board  of 
directors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1455,  1456;  Dec  Dig.  |  337.*] 

8.  Courts  (|  66*)— Terms  of  Court— Civil 
Terms. 

Under  Acts  1910,  c.  105,  providing  that  the 
first  12  days  of  each  term  of  court  in  Sun- 
flower county  shall  be  for  civil  business,  and  the 
last  12  days  for  criminal  business,  the  motion 
for  new  trial  in  a  civil  case  could  be  disposed 
of  during  tbe  last  12  days  of  tbe  term,  and  the 
order  overruling  the  motion  entered  on  the  min- 
utes of  the  last  12  days,  though  the  judgment 
was  rendered  in  the  first  12  days ;  the  division 
of  time  being  for  convenience,  and  not  limiting 
the  court's  power  to  try  a  case  within  its  juris- 
diction, though  the  judge  cannot  ignore  the  di- 
vision of  the  time,  when  to  do  so  would  deprive 
a  party  of  a  substantial  right 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  if  231-242;  Dec  Dig.  f  66.*] 

On  Suggestion  of  Error. 

4.  Corporations  (§  337*)— Liability  of  Di- 
rectors—Excessive Debts  Contracted  by 
Directors. 

To  have  "contracted"  a  debt  of  a  trading 
corporation  in  excess  of  its  paid  capital  stock, 
so  as,  under  Code  1906,  J  924,  to  be  personally 
liable  therefor,  a  director  must  have  been  one  of 
those  directors  who,  concurrently  acting  as  such 
and  constituting  a  majority,  consented  to  the 
debt. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f|  1455,  1456;  Dec.  Dig.  fi  337.*] 

Appeal  from  Circuit  Court,  Sunflower  Coun- 
ty; Monroe  McClurg,  Judge. 

Action  by  the  Manns  Mercantile  Company 
against  A.  B.  Smith.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Frank  E.  Everett,  of  Indianola,  for  appel- 
lant J.  Holmes  Baker,  of  Indianola,  for  ap- 
pellee. 

COOK,  J.  The  Smith  Mercantile  Company, 
a  trading  corporation,  under  the  laws  of  this 
state,  was  doing  business  at  its  domicile  In 
Indianola.  The  manager  of  the  company 
bought  a  bill  of  merchandise  from  the  travel- 


ing salesman  of  appellant  When  this  pur- 
chase was  made,  appellee,  A.  B.  Smith,  was 
present  and  assented  to  the  purchase.  Mr. 
Smith  was,  at  this  time,  .one  of  the'  directors 
of  the  Smith  Mercantile  Company.  The  mer- 
chandise so  purchased  was  delivered  to  the 
Smith  Mercantile  Company. 

Subsequently  the  Smith  Mercantile  Com- 
pany was  declared  a  bankrupt,  and  its  estate 
was  administered  through  the  bankrupt 
court  Appellant  received  dividends  In  the 
settlement  of  the  estate,  but  after  crediting 
all  of  said  dividends  to  its  aforesaid  claim, 
a  balance  of  $284.03  remained  unpaid.  This 
suit  was  Instituted  against  appellee,  A.  B. 
Smith,  for  this  balance,  on  the  ground  that 
he,  as  director  of  the  mercantile  company, 
contracted  this  debt  which  was  in  excess  of 
the  "capital  stock  paid  In,"  of  said  corpora- 
tion; that  he,  having  contracted  such  debt, 
is  individually  liable  "for  the  excess  over  the 
amount  of  capital  stock,"  by  virtue  of  the 
provisions  of  section  924,  Code  of  1906,  read- 
ing as  follows:  "The  amount  of  debts  which 
any  trading  corporation  or  company  may  con- 
tract or  owe  shall  not  exceed  the  amount  of 
its  capital  stock  paid  in;  and,  in  case  the 
debts  exceed  that  amount,  the  directors  who 
contracted  such  debts  shall  be  individually 
liable  for  the  excess  over  the  amount  of  cap- 
ital stock,  and  may  be  sued  therefor  by  any 
creditor,  whether  the  debt  be  due  at  the  time 
of  suit  brought  or  not,  If  such  creditor  was 
wlthont  notice  or  knowledge  of  the  excess  at 
the  time  his  debt  was  made."  Whether  stat- 
utes of  this  character  are  penal  statutes,  In 
the  sense  that  they  must  be  strictly  construed 
by  the  courts,  has  been  the  subject  of  some 
diversity  of  opinion,  but  It  would  seem  that 
the  great  weight  of  authority  regards  such 
statutes  as  penal  in  their  nature.  The  liabil- 
ity imposed  by  the  statute  Is  of  purely  stat- 
utory origin,  and  we  must  look  to  the  statute 
itself  to  ascertain  whether  or  not  the  facts 
of  each  particular  case  bring  the  defendant 
within  the  terms  of  the  law. 

Mr.  Smith  was  a  director  of  the  mercantile 
company,  and  was  present  when  the  debt  was 
contracted,  and  inferentially,  at  least,  as- 
sented to  the  contract  of  purchase.  For  pres- 
ent purposes  It  is  conceded  that  the  company 
was  then  insolvent,  and  the  debt  then  made 
was  In  excess  of  the  capital  stock  of  the 
debtor  company. 

The  first  clause  of  section  924  of  the  Code, 
the  section  under  consideration,  limits  the 
Indebtedness  trading  corporations  may  law- 
fully contract,  and,  to  enforce  this  policy  of 
the  law,  the  second  clause  of  the  section 
gives  to  any  creditor  of  the  corporation  the 
right  to  sue  all  directors  of  the  corporation 
individually  "who  contracted  such  debts." 

[1]  It  must  be  admitted  that  Mr.  Smith 
could  not  make  a  contract  binding  on  the  cor- 
poration merely  because  he  happened  to  be 
a  director.    It  seems  clear  also  that  debts 
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prohibited  by  the  statute  must  be  valid 
claims  against  the  corporation,  enforceable  In 
the  courts,  and  capable  of  being  made  a 
charge  on  the  assets  of  the  company.  The 
manager  of  the  company  had  authority  to  buy 
and  sell,  but  there  is  nothing  In  the  record 
to  suggest  that  Individual  directors  possessed 
the  same  power. 

[2]  Again,  directors  act  together,  and  usu- 
ally express  their  acts  in  the  minutes  of  the 
board;  but,  whether  so  expressed  or  not,  it 
must  be  shown  that  the  director  Bought  to 
be  charged  with  liability  assented  to,  or  con- 
tracted, the  debt  officially  as  a  director,  act- 
ing concurrently  with  a  majority  of  the 
board.  Tradesman  Pub.  Go.  v.  Knoxville  Oar 
Company,  95  Tenn.  634,  82  S.  W.  1097,  81  L. 
R.  A.  593,  49  Am.  St.  Rep.  948.  This  case  is 
the  only  case  brought  to  our  notice  deciding 
the  exact  point  involved  in  this  case,  and  the 
rule  therein  announced  meets  with  the  ap- 
proval of  the  text-writers.  So  far  as  we 
have  been  able  to  ascertain,  the  soundness  of 
the  decision  has  not  been  questioned.  See 
Shackelford  v.  R.  R.  Co.,  37  Miss.  202.  It 
may  be,  and  is,  suggested  that  this  rule  will 
make  it  extremely  difficult  to  fix  liability 
upon  directors  of  trading  corporations.  It  is 
not  the  function  of  the  courts  to  supplement 
legislation,  or  to  give  a  construction  to  stat- 
utes not  warranted  by  the  terms  thereof.  Ap- 
peal to  the  lawmakers,  and  not  to  the  courts, 
is  the  only  remedy,  if  the  statutes  have  not 
gone  far  enough  to  remedy  existing  evils. 

[3]  Chapter  105,  Acts  of  1910,  fixing  the 
terms  of  court  in  Sunflower  county,  provides 
that  the  first  12  days  of  each  term  shall  be 
for  civil  business,  and  the  last  12  days  for 
criminal  business.  Judgment  in  this  case  was 
rendered  during  the  first  12  days  of  the  term, 
but  the  motion  for  a  new  trial  was  not  dis- 
posed of  until  after  the  expiration  of  what  is 
termed  by  the  briefs  civil  term.  The  order 
overruling  the  motion  was,  however,  entered 
on  the  minutes  of  the  last  12  days.  It  is  con- 
tended that  the  court  could  not  transact  any 
civil  business  after  the  first  12  days.  The 
division  of  the  time  was  for  convenience,  and 
in  no  wise  limits  the  power  of  the  court  to 
try  a  case  properly  within  its  jurisdiction. 
The  judge  cannot  ignore  the  division  of  time, 
when  to  do  so  would  deprive  a  party  to  a  law 
suit  of  any  substantial  right 

Affirmed. 

On  Suggestion  of  Error. 

[4]  It  is  suggested  that  to  maintain  the 
original  opinion  in  this  cause,  it  will  be  nec- 
essary to  overrule  two  former  decisions  of 
this  court,  viz.,  Avery  &  Sons  v.  McClure,  94 
Miss.  172,  47  South.  901,  22  L.  R.  A.  (N.  S.) 
256,  19  Ann.  Cas.  134,  and  Kimbrough  v. 
Davies,  61  South.  697.  When  the  original 
opinion  was  written,  it  was  not  conceived 


that  the  cases  cited  were  applicable  to  the 
present  case,  and  upon  a  re-examination  of 
same  no  reason  appears  why  this  conception 
should  be  revised. 

The  present  case  is  based  on  section  924, 
Code  1906,  making  directors  of  corporation* 
individually  liable  for  debts  of  the  corpora- 
tion contracted  by  them  in  excess  of  the 
paid-in  capital  stock  of  the  corporation. 
Avery  ft  Sons  v.  McClure,  supra,  was  an 
action  in  the  chancery  court  of  Lowndes 
county,  based  upon  a  decree  of  the  Circuit 
Court  of  the  United  States  awarding  Avery 
&  Sons  a  judgment  for  damages  against  a 
corporation  for  the  infringement  of  a  patent 
right  owned  by  Avery  ft  Sons.  This  bill 
sought  to  hold  the  stockholders  and  directors 
of  the  corporation  liable  for  the  amount  of 
this  decree,  "the  contention  being  that  the 
stockholders  were  liable  under  section  909  of 
the  Code  of  1906  for  the  amount  of  any 
balance  that  may  remain  unpaid  for  the 
stock  subscribed  for  by  them;  further,  that 
under  section  923  of  the  Code  the  directors 
and  stockholders  were  liable  for  the  amount 
of  the  capital  stock  withdrawn  and  dividends 
declared  while  the  company  was  insolvent; 
further,  that  the  directors  were  liable  under 
section  924  of  the  Code  for  debts  contracted 
in  excess  of  the  capital  stock."  It  will  be 
seen  that  the  last-named  cause  of  action  is 
based  on  section  924  of  the  Code,  and  that 
the  cause  of  action  hi  the  present  case  is 
based  on  the  same  section. 

In  Avery  &  Sons  v.  McClure  the  court  held 
that  the  directors  were  not  liable,  for  the 
reason  that  damages  awarded  for  the  in- 
fringement of  a  patent  did  not  fall  within 
the  meaning  of  our  statutes  making  stock- 
holders and  directors  liable  under  certain 
circumstances  for  the  debts  of  corporations. 
This  was  the  "single  question"  presented  to 
the  court,  and  nothing  more  was  decided. 
It  was  held  that  the  cause  of  action  sued  on 
was  not  a  debt  in  the  sense  of  the  statutes. 
The  question  here  presented  and  decided  was 
not  then  before  the  court 

In  Kimbrough  v.  Davies,  61  South.  697,  tins 
court  merely  held  that  a  stockholder  of  a 
corporation  cannot  withdraw  the  capital 
stock  of  the  company  until  all  of  the  debts 
then  owing  by  the  corporation  have  been 
paid.  This  was  the  question  before  the 
court,  and  this  Is  all  the  court  passed  on. 
The  "single  question"  presented  by  the  record 
of  the  present  case  is:  Did  the  director  con- 
tract the  debt?  This  question  was  answered 
In  the  negative,  and  in  doing  so  it  was  not 
necessary  to  overrule,  criticise,  or  explain 
Avery  v.  McClure  or  Kimbrough  v.  Davies, 
because  It  seemed  obvious  that  these  cases 
do  not  In  any  wise  conflict  with  the  conclu- 
sion reached  in  the  present  case. 

Suggestion  of  error  overruled. 


Digitized  by  Google 


Misa.) 


J.  J.  NEWMAN  LUMBSB  CO.  T.  DANTZLEB 


931 


J.  J.  NEWMAN  LUMBER  CO.  v.  DANTZ- 
LEB.   (No.  16,357.) 

(Supreme  Court  of  Mississippi.    March  80, 
1914.   Suggestion  of  Error  Overruled 
April  20,  1914.) 

1.  Action  (|  38*)— Separate  Causes  or  Ac- 
tion—Declaration— Injury  to  Sebvant. 

The  gist  of  a  count,  in  a  servant's  action, 
being  that  during  the  operation  of  machinery  a 
dangerous  defect  in  it  developed,  and  this  was 
known  to  defendant  and  it  was  then  its  duty  to 
repair  it,  and,  failing  to  do  so,  it  was  negli- 
gent, and  responsible  for  damages  resulting 
therefrom,  the  other  averments  being  intended 
to  negative  the  idea  of  plaintiff  after  knowing 
of  the  danger,  assuming  the  risk  of  continuing 
the  work,  it  is  not  subject  to  demurrer,  as  stat- 
ing several  separate  and  distinct  causes  of  ac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  SI  549,  666;  Dec  Dig.  |  38*] 

2.  Master  and  Sebvant  (f  185*)— Injury  to 
Sebvant— Negligence  op  CoemployE. 

It  being  the  duty  of  a  coemploye  to  in- 
struct plaintiff  and  to  keep  in  proper  condition 
the  machinery  at  which  plaintiff  was  working, 
his  failure  to  repair,  after  his  attention  was 
called  thereto,  a  defect  therein,  which  subse- 
quently caused  plaintiff's  injury,  was  the  negli- 
gence of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  81  386-421;  Dec  Dig.  | 
185.*] 

3.  Appeal  and  Ebbob  (I  1050*)— Harmless 
Ebbob— Admission  op  Evidence. 

Admission  of  evidence,  in  an  action  for  in- 
jury to  an  infant  employ*,  of  the  fact,  not  aver- 
red in  the  declaration,  that  he  was  employed 
without  consent  of  his  father,  while  error,  is 
not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  18  1068,  1069,  4163-4167, 
4166;  Dec.  Dig.  f  1050.*] 

4.  Masteb  and  Sebvant  (5  219*)— Injubt  to 
Sebvant— Assumption  op  Bisk. 

It  being  the  duty  of  plaintiff  to  operate  a 
machine,  and,  when  anything  wrong  in  the  ma- 
chinery developed,  to  notify  another,  employed 
to  make  needed  repairs,  he,  attempting,  while 
the  machinery  was  in  motion,  to  pull  a  raveled 
strip  off  the  belt  assumed  an  obvious  risk,  de- 
feating right  of  recovery  for  injury  therefrom. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  610-624;  Dec  Dig.  § 
219.*] 

5.  Trial  (§  252*)— Misleading  Instbuctions 
— Application  to  Evidence. 

An  instruction,  in  a  servant's  action  for 
injury,  to  find  for  him,  if  the  jury  believe  de- 
fendant guilty  of  the  acts  of  negligence  com- 
plained of  in  the  declaration,  is  misleading; 
there  being  no  evidence  of  negligence  in  one  of 
the  respects  alleged. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  605,  596-612;  Dec.  Dig.  §  252.*] 

Appeal  from  Circuit  Court,  Forrest  County ; 
Paul  B.  Johnson,  Judge. 

Action  by  Adolph  Dantzler  against  the  J.  J. 
Newman  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Appellee,  a  negro  boy  about  16  or  17  years 
of  age,  was  plaintiff  in  the  court  below,  and 
appellant  was  defendant  There  was  a  judg- 
ment for  plaintiff  for  $3,000  for  injuries  re- 
ceived, which  resulted  in  the  amputation  of 


plaintiff's  leg  above  the  knee,  from  which  an 
appeal  is  taken.  The  opinion  states  the  facts. 

The  fifth,  sixth,  and  seventh  assignments 
of  error  are  as  follows: 

"Fifth.  The  court  erred  in  admitting  In 
evidence  over  the  objection  and  exception  of 
the  appellant,  as  appears  in  the  record  at 
pages  123  and  124  in  the  cross-examination  of 
W.  J.  Haynen,  a  witness  for  appellant,  state- 
ments of  the  witness  in  answer  to  hypotheti- 
cal questions  propounded  by  counsel  for  ap- 
pellees to  the  effect  that,  if  Teel  did  not 
carry  out  witness*  instructions  as  to  the  em- 
ployment of  minors,  he  violated  instructions ; 
such  testimony  being  wholly  irrelevant  to  the 
issue,  incompetent,  and  calculated  to  prej- 
udice the  minds  of  the  jury. 

"Sixth.  The  court  erred  in  overruling  ap- 
pellant's motion  to  exclude  all  the  testimony 
and  to  instruct  the  jury  to  find  for  it,  made 
after  appellee  rested,  as  appears  at  page  108 
of  the  record;  it  appearing  from  the  testi- 
mony as  stated  and  specified  in  said  motion 
that  the  proof  wholly  failed  to  support  any 
ground  of  liability  set  forth  in  the  declara- 
tion, and  the  appellee  not  asking  the  court 
for  permission  to  amend  the  declaration,  so 
as  to  support  it,  if  possible  by  the  proof. 

"Seventh.  The  court  erred  in  overruling  ap- 
pellant's motion,  made  at  the  conclusion  of 
the  testimony,  as  appears  in  the  record  at 
page  196,  to  exclude  all  the  evidence  for  rea- 
sons stated  in  said  motion,  and  to  grant  it  a 
peremptory  instruction." 

The  ninth  instruction,  asked  by  the  defend- 
ant below  and  refused  by  the  court,  is  as  fol- 
lows: 

"No.  9.  The  court  further  instructs  the 
jury,  for  the  defendant,  that  if  they  believe 
from  the  evidence  that  the  plaintiff  was  in- 
jured while  attempting  to  pull  a  raveled  piece 
or  strip  from  the  belt  in  question,  then  his 
own  negligence  caused  the  Injury,  and  they 
should  find  for  the  defendant." 

The  first  instruction,  given  for  plaintiff 
below,  is  as  follows : 

"No.  1.  The  court  instructs  the  jury,  for 
the  plaintiff,  that  if  they  believe  from  the 
evidence  that  the  defendant  is  guilty  of  the 
acts  of  negligence  complained  of  in  the  dec- 
laration, and  that  the  injury  to  plaintiff  re- 
sulted therefrom  while  he  was  in  the  exercise 
of  such  reasonable  care  and  caution  for  his 
own  safety  as  would  be  expected  of  a  reason- 
able person  of  his  age  and  experience  similar- 
ly situated,  then  they  must  find  a  verdict  for 
the  plaintiff,  and  assess  his  damages  at  such 
sum  as  they  believe  from  the  evidence  he  is 
entitled  to  receive,  not  exceeding  the  amount 
sued  for." 

S.  E.  Travis,  of  Hattiesburg,  for  appellant 
D.  E.  Sullivan  and  Currie  &  Currie,  all  of 
Hattlesburg,  for  appellee. 

COOK,  J.  This  action  was  begun  in  the 
circuit  court  of  Forrest  county  by  appellee, 
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a  minor,  against  appellant,  a  corporation,  en- 
gaged in  the  business  of  operating  a  sawmill 
and  planing  mill.  Appellee  was  in  the  employ 
of  appellant,  and  while  operating  a  planing 
machine  he  was  injured,  because,  as  he  al- 
leges, one  of  the  belts  on  the  machine  he  was 
feeding  became  defective  and  dangerous,  and 
appellant,  having  notice  of  this  defect,  failed 
and  refused  to  repair  same.  The  caBe  was 
submitted  to  the  jury,  and  a  verdict  was  ren- 
dered in  favor  of  appellee,  plaintiff  below, 
for  $8,000,  and  appellant,  defendant  below, 
appeals  to  this  court 

[1]  Defendant  below  demurred  to  the  dec- 
laration, which  demurrer  was  overruled,  and 
this  action  of  the  court  is  the  first  assignment 
of  error  we  will  notice.  The  demurrer  to  the 
first  count  of  the  declaration  avers  that  this 
count  contains  two  separate  and  distinct 
causes  of  action,  to  wit:  It  was  the  duty  of 
defendant  to  furnish  plaintiff  a  safe  place  in 
which  to  work,  and  to  warn  and  instruct 
plaintiff  as  to  the  dangers  incident  to  his 
work;  that  the  declaration  avers  appellant 
violated  Its  duties  to  appellee  In  each  of  said 
regards.  The  second  count  of  the  declaration 
was  demurred  to  upon  the  ground  that  it  al- 
so stated  several  separate  and  distinct  causes 
of  action. 

The  first  count  of  the  declaration  describes 
in  .circumstantial  detail  the  machinery,  Its 
location,  character,  and  the  manner  in  whie'i 
the  same  was  operated,  and  a  casual  read- 
ing of  same  would  suggest  the  idea  that 
several  and  distinct  causes  of  action  are  set 
out  thereby.  We  think,  however,  a  proper 
analysis  of  this  count  discloses  one  cause  of 
action,  and  that  therefore  the  same  is  not 
dupllcltous.  This  count,  to  our  mind,  charg- 
es that  appellant  was  negligent  in  its  fail- 
ure to  properly  instruct  and  warn  appellee 
of  the  dangers  incident  to  the  operation  of 
the  machine  he  was  employed  to  operate. 

The  second  count  of  the  declaration,  as  we 
read  it,  merely  reiterates  a  description  of 
the  machinery  and  the  method  of  Its  opera- 
tion, and  then  avers  that,  during  the  opera- 
tion of  the  machine  appellee  was  employed 
to  run,  one  of  the  belts  controlling  the  ma- 
chine developed  a  defect  which  rendered 
further  operation  of  same  exceedingly  dan- 
gerous; that  appellee  stopped  the  machine 
and  called  the  attention  of  appellant's  serv- 
ant, designated  by  the  master  to  keep  the 
machine  in  a  safe  condition,  to  the  defect; 
that  this  foreman,  or  helper,  refused  to  re- 
pair the  belt  and  informed  him  that  there 
was  no  danger,  and  ordered  him  to  go  on 
with  his  work;  and  that  appellee,  relying 
on  the  superior  Judgment  of  this  man,  did 
continue  to  run  the  machine,  and  while  so 
doing  he  received  the  injury  complained  of. 
The  gist  of  this  count  is  that  during  the  op- 
eration of  the  machinery  a  dangerous  defect 
in  the  machinery  developed,  and  this  was 
known  to  appellant,  and  it  was  then  the  duty 
of  the  master  to  repair  same,  and,  failing  to 


do  so,  the  master  was  negligent,  and  respon- 
sible for  all  damages  resulting  from  the  neg- 
lect of  its  duty  to  appellee.  The  other  aver- 
ments were  intended  to  negative  the  idea  that 
appellee,  after  he  knew  of  the  danger,  assum- 
ed the  risk  of  continuing  the  work.  There 
was  no  error  in  overruling  the  demurrer  to 
the  declaration. 

[2]  The  next  contention  of  appellant  is 
that  the  evidence,  at  most,  shows  that  ap- 
pellee was  Injured  by  the  negligence  of  a 
fellow  servant  It  is  earnestly  contended 
that  Mr.  Youngblood,  who  is  designated  as  t 
"helper,"  was  a  fellow  servant  of  appellee, 
and  that  appellant  is  not  responsible  for  bis 
negligence.  It  was  the  duty  of  this  man  to 
instruct  appellee  and  to  keep  the  machinery 
in  proper  condition,  and  his  attention  was 
directed  to  the  defect  which  the  evidence 
shows  was  the  cause  of  the  injury,  and  his 
failure  to  repair  this  defect  was  the  negli- 
gence of  the  master.  Fink  bine  Lumber  Co, 
v.  Cunningham,  101  Miss.  292,  57  South.  916: 
Railway  Co.  v.  Groome,  97  Miss.  206,  52 
South.  703. 

[3]  Again,  it  is  said  that  it  was  error  to 
admit  evidence  to  the  effect  that  appellee 
was  employed  by  appellant  without  the  con- 
sent of  his  father,  there  being  no  averment 
in  the  declaration  to  support  such  testimony. 
We  think  this  evidence  should  have  been  ex- 
cluded; but  for  this  error  alone  this  court 
would  not  be  justified  in  reversing  the  case. 

The  fifth  assignment  of  error  is  also  well 
taken. 

The  sixth  and  seventh  assignments  of  er- 
ror are  predicated  on  the  theory  that  it  was 
the  duty  of  the  trial  court  to  have  peremp- 
torily instructed  the  Jury  to  return  a  ver- 
dict for  defendant  We  are  of  opinion  that 
the  court  properly  refused  to  grant  the  per- 
emptory instruction.  . 

[4]  We  hold  that  the  court  erred  In  refus- 
ing the  ninth  instruction  asked  by  appellant 
If  appellee  attempted  to  pull  a  raveled  strip 
off  the  belt  as  one  of  appellants  witnesses 
testified,  without  disconnecting  the  machin- 
ery, he  assumed  a  risk  which  was  obvious, 
and  in  addition  it  was  no  part  of  his  duty 
to  repair  the  machinery;  but  on  the  con- 
trary, all  the  evidence  demonstrates  that  he 
assumed  a  hazard  voluntarily.  It  was  his 
duty  to  operate  the  planer,  and,  when  any- 
thing wrong  in  the  machinery  developed,  it 
was  the  duty  of  appellee  to  notify  Mr.  Young- 
blood,  who  was  employed  by  the  master  to 
make  the  needed  repairs. 

[6]  The  first  Instruction  granted  for  plain- 
tiff below  is  misleading,  and  should  not  have 
been  given.  It  admonishes  the  jury  to  find 
for  plaintiff  "if  they  believe  from  the  evi- 
dence that  the  defendant  is  guilty  of  the 
acts  of  negligence  complained  of  in  the  dec- 
laration." There  Is  no  evidence  to  support 
the  first  count  of  the  declaration;  all  the 
evidence  shows  plaintiff  was  properly  in- 
structed and  warned.   It  is  also  clear  from 
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plaintiff's  own  testimony  that  he  was  ex- 
perienced, or  at  least,  that  he  so  informed 
his  employer. 
Reversed  and  remanded. 


POSTAL  TELEGRAPH  CO.  v.  CRISCOE. 
(No.  16,460.) 
(Supreme  Court  of  Mississippi.   April  6,  1914.) 

Telegraphs  and  Telephones  (|  67*)  —  De- 
lay—Damages  . 

Plaintiff  undertook  to  secure  tenants  for 
two  planters  at  an  agreed  compensation.  There- 
after he  telegraphed  to  one  planter  that  he 
could  send  six  families,  and  asked  a  reply  by 
wire,  and  to  the  other  planter  that,  if  he  want- 
ed five  families,  to  send  transportation  for 
them,  also  requesting  an  answer  by  wire.  The 
first  planter  telegraphed  to  plaintiff  to  call  him 
up  over  the  phone,  that  he  could  use  four  fam- 
ilies, and  the  second  answered  that  a  certain 
bank  would  pay  the  transportation  for  six  fam- 
ilies, and  that  plaintiff  would  receive  the  com- 
pensation on  delivery.  Neither  reply  telegram 
was  promptly  delivered,  and  the  tenants  secur- 
ed by  the  plaintiff  went  with  another  agent 
Held  that,  if  the  reply  telegrams  had  been  de- 
livered, no  contract  would  thereby  have  been 
completed,  and  that,  therefore,  the  telegraph 
company  was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §8  64-68;  Dec  Dig. 

Cook,  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Hinds  Coun- 
ty; W.  A.  Henry,  Judge. 

Action  by  J.  L.  Criscoe  against  the  Postal 
Telegraph  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Appellee  was  endeavoring  to  secure  fami- 
lies of  laborers  for  A,  E.  Jennings  and  B.  J. 
Marley,  for  tenants  on  their  plantations. 
Jennings  and  Marley  had  agreed  to  pay  ap- 
pellee $25  for  each  family  of  laborers  secur- 
ed. The  agreement  was  made  first  by  per- 
sonal interview,  and  thereafter  appellee  went 
to  Vicksburg  for  the  purpose  of  getting  the 
families.  On  May  5,  1912,  he  telegraphed 
Marley  from  Vicksburg,  Miss.,  to  Sumner, 
Miss.,  via  Postal  Telegraph,  as  follows:  "I 
can  give  you  as  many  as  six  first-class  fami- 
lies. If  you  need  all  or  part,  wire  me  at 
once.  Other  parties  will  take  them.  I  give 
you  preference.  No  singles  or  hoboes.  Send 
message  via  Postal.  If  you  telephone,  call 
Cumberland  office,  at  8:60  a  m."  There  was 
a  notation  on  the  face  of  the  message:  "Care 
of  Mrs.  Neal,  China  street  Will  calL"  Mr. 
Marley  sent  the  following  reply,  via  Postal 
Telegraph  Company,  from  Sumner,  Miss.,  ad- 
dressed to  appellee  at  Vicksburg,  Miss.,  which 
was  received  at  Vicksburg  at  10:37  a.  m., 
May  6,  1912:  "Call  me  over  phone.  Can  use 
four  families." 

On  May  5, 1912,  appellee  sent  a  telegram  to 
Mr.  Jennings,  from  Vicksburg,  Miss.,  to 
Greenwood,  Miss.,  via  Postal  Telegraph  Com- 
pany, as  follows:  "I  failed  to  see  your 
brother  Jackson.  If  you  want  the  five  fami- 


lies, place  transportation  here  via  A.  V.  for 
forty-party  ticket  You  pay  for  farming 
families  only.  No  hoboes  will  appear.  You 
pay  no  money  except  transportation  until 
you  get  them.  Wire  me,  via  Postal,  at  once." 
Notation  at  the  bottom:  "Will  call  for  an- 
swer." In  response  to  this  telegram,  Mr. 
Jennings  wired  appellee  at  Vicksburg,  the 
message  being  received  10:24  a.  m.,  May  6, 
1912,  as  follows:  "Griffith  president  bank 
pay  ticket  six  families.  Pay  you  $25.00  fami- 
ly on  delivery." 

On  the  trial,  appellee  testified  that  he  call- 
ed four  times  during  the  day  on  May  6th, 
and  was  informed  each  time  that  no  tele- 
grams had  come  for  him.  The  messages  were 
not  delivered  until  about  6  p.  m.  May  7th, 
when  a  messenger  boy  located  appellee  in  a 
hotel.  In  the  meantime,  however,  the  fam- 
ilies had  become  dissatisfied,  and  had  gone 
with  another  labor  agent  Appellee  bases 
his  suit  upon  the  failure  of  appellant  to  de- 
liver these  answers,  claiming  that  his  mes- 
sages and  the  replies  thereto  constituted  a 
contract  between  him  and  Messrs.  Marley 
and  Jennings,  and  because  of  the  negligence 
of  the  telegraph  company  he  has  been  dam- 
aged to  the  extent  of  $25  per  family  for  each 
family  which  he  would  have  delivered,  had 
the  messages  been  received  in  time,  and  asks 
also  punitive  damages.  The  contention  of  the 
telegraph  company  is  that  there  is  no  com- 
pleted contract  between  appellee  and  Messrs. 
Marley  and  Jennings,  and  requested  a  per- 
emptory instruction,  which  was  refused. 

The  case  went  to  a  jury,  and  verdict  was 
returned  for  plaintiff  for  $200,  from  which 
the  telegraph  company  appeals. 

Flowers,  Alexander  &  Brown,  of  Jackson, 
for  appellant  Geo.  Butler,  of  Jackson,  and 
J.  W.  Cassedy,  of  Brookhaven,  for  appellee. 

SMITH,  C.  J.  Had  the  telegrams  from 
Marley  and  Jennings  been  delivered  to  ap- 
pellee, no  contracts  would  have  been  there- 
by completed.  Consequently  the  case  falls 
within  the  rule  announced  in  Johnson  v.  Tel- 
egraph Co.,  79  Miss.  58,  29  South.  787,  89 
Am.  St  Rep.  584,  and  applied  in  Telegraph 
Co.  v.  Adams  Machine  Co.,  92  Miss.  849,  47 
South.  412,  Telegraph  Co.  v.  Patty  Dry 
Goods  Co.,  96  Miss.  781,  51  South.  913,  and 
Telegraph  Co.  v.  Crook  &  Company,  63  South. 
350.  The  court,  therefore,  erred  in  refusing 
defendant's  instructions  Nos.  4  and  5. 

Reversed  and  remanded. 

COOK,  J.  (dissenting).  Appellee,  plaintiff 
below,  made  an  arrangement  with  Mr.  Mar- 
ley, of  Sumner,  and  Mr.  Jennings,  of  Green- 
wood, both  planters  in  the  Delta,  to  go  to 
Vicksburg  and  there  endeavor  to  secure  la- 
borers for  these  planters.  I  agree  with  my 
Associates  that  the  Marley  transaction  may 
be  eliminated,  for  the  reasons  stated  In  the 
opinion. 
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I  believe,  however,  that  the  telegram  to 
Jennings  and  Jennings'  answer  thereto  con- 
stitute a  completed  contract,  and  the  fail- 
ure of  the  telegraph  company  to  deliver  Jen- 
nings' reply  made  it  liable  in  damages  to 
Crlscoe.  Mr.  Crlscoe  made  an  agreement 
with  Mr.  Jennings  to  go  to  Vicksbnrg  and  see 
what  he  could  do,  and  then  notify  Jennings. 
After  arriving  at  Vicksbnrg,  Mr.  Crlscoe  wir- 
ed Mr.  Jennings  as  follows:  ''Vicksbnrg, 
Miss.,  4—5—12.  Epsie  Jennings,  Greenwood, 
j  Miss.  I  failed  to  see  yonr  brother  Jackson. 
;  If  yon  want  the  five  families  place  transpor- 
>  tation  here  via  A.  V.  for  40  party  ticket. 
Ton  pay  for  farming  families  only.  No  ho- 
boes will  appear.  Yon  pay  no  money  except 
transportation  until  you  get  them.  Wire  me, 
via  Postal,  at  once.  J.  L.  Crlscoe."  Mr. 
Jennings  replied  promptly  as  follows:  "Green- 
wood, Ml 88.,  May  6,  q.  J.  L.  Crlscoe,  Vicks- 
bnrg, Miss.  Griffith  president  bank  pay 
tickets  six  families.  Pay  yon  twenty-five 
family  on  delivery.  A.  B.  Jennings."  This 
reply  was  not  delivered  at  alL 

It  will  be  observed  that  Mr.  Orlscoe's  tele- 
gram offered  five  families,  and  Mr.  Jennings' 
reply  informed  Mr.  Griscoe  that  the  president 
of  the  bank  would  furnish  money  to  pay  the 
transportation  for  six  families,  and  that  Jen- 
ningB  would  pay  Crlscoe  (26  for  each  family 
delivered  to  him.  I  interpret  this  telegram 
to  mean  that  Jennings  accepted  the  proposi- 
tion to  take  the  five  families  Crlscoe  had 
wired  him  about,  and  it  also  means,  in- 
ferentlally,  that  Jennings  would  take  and 
pay  for  one  more  family,  if  Crlscoe  saw  fit 
and  was  able  to  deliver  the  extra  family.  I 
do  not  think  the  two  telegrams  can  be  con- 
strued to  mean  that  Crlscoe  made  one  propo- 
sition and  Jennings  accepted  a  different 
proposition.  I  take  it  that  any  business  man 
would  have  acted  on  the  telegram  by  for- 
warding the  five  families  offered,  and  also 
the  additional  family,  If  he  was  able  to  de- 
liver the  additional  family. 


INGRAM  DAT  LUMBER  CO.  v.  JOH. 
(No.  16,240.) 

(Supreme  Court  of  Mississippi.    April  6,  1914. 
Suggestion  of  Error  Overruled 
April  20,  1914.) 

1.  Miens  and  Servant  (I  168*)— Fellow 
Servant— "Ihoomfbtbnot?* 

"Incompetency"  in  a  fellow  servant  denotes 
the  absence  of  reliability  in  all  that  is  essential 
to  make  up  a  reasonably  safe  person,  considering 
■*    the  nature  of  the  work  and  the  general  safety 
of  those  required  to  associate  with  the  person. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  334,  336,  337-340,  849; 
Dec  Dig.  |  168.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8507-8610.] 

2.  Masteb  and  Sebvant  (1 178*)— Injuries— 
Incompetent  Fellow  Servant— Notice  or 
Incompetency. 

A  notice,  given  to  the  employer,  that  plain- 
tiffs fellow  servant  was  not  a  first-class  black- 


smith's striker,  so  that  plaintiff  could  not  torn 
out  his  share  of  the  work,  was  not  notice  that 
the  fellow  servant  was  incompetent,  so  that  the 
employer  might  reasonably  anticipate  injury  to 
bis  coworkman. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  848-846;  Dec.  Dig.  { 
178.*] 

8.  Masteb  and  Servant  (f  97*)— Negligence 

or  Fellow  Servant. 

The  fact  that  a  blacksmith's  helper,  in  cut- 
ting bolts,  struck  a  glancing  or  "nudging"  blow, 
which  caused  the  sledge  to  slip  off  the  object 
struck,  injuring  plaintiff,  did  not  constitute  neg- 
ligence in  the  discharge  of  his  duties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f 163;  Dec.  Dig.  |  97.*] 

Appeal  from  Circuit  Court,  ■Harrison  Coun- 
ty; J.  H.  Neville,  Special  Judge. 

Action  by  Louis  Joh  against  the  Ingram 
Day  Lumber  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Wells,  May  &  Sanders,  of  Jackson,  for  ap- 
pellant Mice  &  Mize,  of  Gulf  port,  for  ap- 
pellee. 

COOK,  J.  The  right  of  recovery  in  Oils 
case  depends  mainly  upon  the  proposition 
that  appellee  was  injured  by  the  negligence 
of  an  Incompetent  fellow  servant,  and  that 
the  master  retained  in  its  service  the  in- 
competent servant  after  notice  of  his  incom- 
petency. To  maintain  this  contention  it  was 
necessary  for  appellee,  plaintiff  below,  to 
show  (a)  that  his  fellow  servant  was  incom- 
petent; (b)  that  the  master  knew,  or  should 
have  known,  that  he  was  incompetent;  (c) 
that  the  master  failed  to  discharge  the  in- 
competent servant;  (d)  that  appellant  was 
injured  because  of  the  negligence  of  this  serv- 
ant 

Appellee  was  a  blacksmith,  and  one  Sam 
Gibson  was  his  helper,  or  striker.  It  ap- 
pears that  appellee,  about  two  months  before 
the  injury,  complained  to  Mr.  Cleghorn,  who, 
it  seems,  was  authorized  to  discharge  Sam. 
He  was  asked  to  state  what  he  said  to  Mr. 
Cleghorn,  and  his  reply  was:  "I  only  told 
him  that  Sam  was  no  helper,  and  that  if  he 
wanted  the  work  done  he  would  have  to  give 
me  a  man;  I  could  not  work  and  strike, 
too."  "How  many  times  did  you  complain 
about  him?"  "Constantly;  I  can't  say  how 
many  times;  numerous  times.''  "Too  say 
that  about  two  months  before  this  injury 
occurred  you  complained  to  Mr.  Cleghorn 
about  him?"-  "Tee;  from  the  time  Sam  start- 
ed to  help  me  I  said  that  Sam  was  not  worth 
a  continental." 

We  gather  from  the  entire  record  that  Sam 
was  a  man  of  more  than  average  physical 
strength,  not  quick-witted,  but  a  little  dull  of 
understanding.  There  is  nothing  to  show 
that  he  was  careless  or  reckless.  No  effort 
was  made  to  prove  that  he  had  a  bad  repu- 
tation, which  would  lead  to  the  Inference  that 
be  was  a  menace  to  those  working  with  him. 
Appellee  was  doing  the  ordinary  work  of  a 


•Per  other  caaaa  see  ume  topic  and  aeotlon  NUMBER  In  Dee.  Die.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Iadexe* 

Digitized  by  Google 


Bliss.) 


LTNCHARD  ▼.  YAZOO  <fe  M.  V.  R.  CO. 


935 


blacksmith— cutting  bolts— and  Sam  was 
wielding  the  sledge.  It  seems  that,  Instead 
of  striking  straight  down,  Sam  struck  a  glanc- 
ing or  "nudging"  blow,  which  caused  the 
sledge  to  slip  off  the  object  struck  and  come 
in  contact  with  a  very  Important  part  of  ap- 
pellee's anatomy,  inflicting  serious  and  pain- 
ful injury. 

[1]  We  do  not  think  that  the  evidence  war- 
ranted the  belief  that  Sam  was  incompetent, 
in  the  sense  that  he  was  a  dangerous  man  to 
those  who  had  to  work  with  him.  "Incompe- 
tency denotes  the  converse  of  reliability  in  all 
that  is  essential  to  make  up  a  reasonably 
safe  person,  considering  the  nature  of  the 
work  and  the  general  safety  of  those  who  are 
required  to  associate  with  such  person  in  the 
general  employment."  Sam  had  been  in  the 
service  of  this  company  for  some  time,  and, 
with  the  exception  of  the  accident  here  in 
question,  no  evidence  was  offered  to  show 
that  he  was  not  a  reasonably  safe  person  to 
work  with. 

[2]  The  notice  of  incompetency  given  to  the 
master  by  appellee  was  only  that  Sam  was 
not  a  first-class  striker,  and  for  this  reason 
appellee  could  not  turn  out  his  share  of  the 
work.  There  was  nothing  in  this  to  show 
that  Sam  was  a  man  who  the  master  might 
reasonably  anticipate  would  injure  the  work- 
men whom  he  was  helping. 

[S]  Besides,  we  are  convinced  that  the  ac- 
cident causing  the  injury  to  appellee  was  one 
of  the  sort  that  no  amount  of  forethought 
or  skill  could  eliminate.  There  is  always 
some  risk  which  a  servant  must  assume,  and 
it  seems  to  us  that  what  occurred  in  this 
case  does  not  authorise  the  finding  that  Sam 
was  negligent  in  the  discharge  of  his  duties. 
There  was  an  accident,  such  as  may  occur  by 
the  act  of  the  most  skillful  and  prudent  work- 
man. 

Reversed  and  remanded. 


LYNCHARD  v.  YAZOO  &  M.  V.  R.  CO. 
(No.  16,492.) 
(Supreme  Court  of  Mississippi.  April  20,  1914.) 

1.  Oabrtjebs  (I  277*)— Carrying  Passenger 
Bkyond  Station— Nominal  Damages. 

Had  a  passenger  not  been  carried  beyond 
her  station,  she  would  have  reached  her  destina- 
tion by  walking  or  riding  a  mile,  accompanied 
by  her  brother,  who  would  have  met  her  and 
carried  her  suit  case;  but  by  reason  of  being 
carried  by  she  was  compelled  to  walk  2  or  2^ 
miles  to  her  destination  and  carry  her  suit  case, 
by  reason  of  which  she  became  sick  and  re- 
mained In  bed  with  fever  three  or  four  days. 
Ht&d,  that  the  passenger  was  entitled  to  more 
than  nominal  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  If  1082-1084;  Dec!  Dig.  f  277.»] 

2.  C  Asanas  (I    277*—  Oabkyxno  Passenqkb 
Bktohd  Station— -Punitive  Damages. 

Punitive  damages  are  not  recoverable  by  a 
passenger  for  being  carried  past  her  station,  in 
absence  of  willful  or  wanton  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1062-1084;  Dec.  Dig.  |  277.*] 


Appeal  from  Circuit  Court,  Sunflower 
County;  Monroe  McClurg,  Judge. 

Action  by  Eva  Lynchard  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  in  part,  and  new  trial  or- 
dered on  the  Issue  of  damages. 

Appellant  purchased  a  ticket  from  More- 
head  to  In  wood,  a  flag  station  on  the  line  of 
the  appellee,  a  distance  of  4  or  5  miles.  She 
boarded  the  north-bound  train  and  took  a 
seat  in  the  rear  coach.  Before  the  conduc- 
tor reached  her  for  the  purpose  of  collect- 
ing tickets,  the  train  had  passed  Inwood,  and 
when  she  handed  her  ticket  to  the  conductor 
she  called  his  attention  to  that  fact  The 
train  stopped  at  the  next  station,  called  Sun- 
flower, and  the  appellant  got  off  the  train. 
Appellant  lived  about  a  mile  north  of  Inwood 
and  about  2H  miles  south  of  Sunflower. 
She  had  notified  her  brother  to  meet  her  on 
the  north-bound  train  at  Inwood.  No  one 
met  her  at  Sunflower,  and  she  was  with- 
out funds  to  pay  a  hotel  bill,  or  to  hire  a 
team  to  drive  her  to  her  home.  She  had  with 
her  a  grip  weighing  about  20  or  25  pounds. 
She  testified  that  it  took  her  about  3  hours 
to  walk  back  from  Sunflower  to  her  home 
lugging  this  grip,  and  that  as  a  consequence 
she  reached  home  very  much  exhausted  and 
was  confined  to  her  bed  for  several  days 
with  fever.  On  the  trial,  the  court  instructed 
the  Jury  to  find  for  plaintiff  and  award  nomi- 
nal damages  only.  From  a  Judgment  for  $1 
she  appeals. 

Chapman  &  Chapman,  of  Indlanola,  and 
Whitfield  ft  Whitfield,  of  Jackson,  for  ap- 
pellant Mayes  &  Mayes,  of  Jackson,  for  ap- 
pellee. 

SMITH,  C.  J.  At  the  request  of  the  defend- 
ant the  court  below  charged  the  Jury  "to 
find  for  the  plaintiff  and  assess  her  merely 
nominal  damages,"  and  from  a  verdict  and 
Judgment  accordingly  plaintiff  appeals. 

[1]  According  to  the  evidence  of  appellant 
had  she  not  been  carried  by  her  station,  she 
would  have  reached  her  destination  by  ei- 
ther walking  or  riding  one  mile,  accompanied 
by  her  brother,  who  would  have  carried  her 
suit  case;  but  by  reason  of  having  been 
carried  by  her  station  she  was  compelled  to 
walk  alone,  in  order  to  reach  her  destination, 
2  or  2%  miles,  carrying  her  suit  case  herself, 
by  reason  of  which  she  became  sick  and  re- 
mained in  bed  with  fever  three  or  four  days. 
If  this  is  true,  the  Jury  would  have  been 
warranted  in  awarding  her  more  than  mere 
nominal  damages. 

[2]  The  cause  of  action  stated  in  the  dec- 
laration is  predicated  solely  upon  the  negli- 
gence of  appellee  in  carrying  appellant  be- 
yond her  station,  and  not  upon  any  Insult 
offered  her  by  the  conductor ;  and  as  the  evi- 
dence shows  that  the  failure  of  appellee's 
servants  to  stop  its  train  at  appellant's  sta- 
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tlon  was  not  the  result  of  willful  or  wanton 
negligence,  punitive  damages  are  not  recov- 
erable. 

The  judgment  of  the  court  below  will  be 
reversed,  in  so  far  as  it  fixes  the  amount  of 
appellant's  damages,  and  a  new  trial  award- 
ed on  that  Issue ;  but  in  all  other  respects  it 
will  remain  in  fall  force  and  effect. 


AKROID  v.  STATE.    (No.  17,317.) 

(Supreme  Court  of  Mississippi.    March  23, 
1014.) 

1.  Larceny  (I  14*)— Acts  Constituting — Ob- 
taining Possession  Fraudulently  with 
Felonious  Intent. 

Where  possession  of  a  chattel  is  obtained 
fraudulently,  with  the  felonious  intent,  existing; 
at  the  time,  to  deprive  the  owner  thereof,  and 
the  person  so  obtaining  the  chattel  deprives  the 
owner  thereof,  in  pursuance  of  such  intent,  lar- 
ceny is  committed. 

[Ed.  Note.— For  other  cases,  aee  Larceny, 
Cent,  Dig.  98  34-38;  Dec.  Dig.  |  14.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  3991-4003;  voL  8,  p.  7701.] 

2.  Criminal  Law  (§  824*)— Instructions— 
Requests— Necessity. 

The  court  need  not  charge  on  an  issue  rais- 
ed by  the  evidence  of  accused,  unless  requested 
so  to  do. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1996-2004;  Dec.  Dig.  | 
824.*] 

8.  Labceny  (§  70*)— Evidence— Instructions. 

Where  the  issue  was  whether  accused  law- 
fully obtained  possession  of  a  chattel  and  then 
converted  it  to  his  own  use,  and  hence  was  not 
guilty  of  larceny,  or  whether  possession  was  ob- 
tained fraudulently,  with  the  felonious  intent 
at  the  time  to  deprive  the  owner  thereof,  fol- 
lowed by  conversion  by  accused,  an  instruction 
defining  larceny  was  not  objectionable. 

[Ed.  Note.— For  other  cases,  see  Larceny. 
Cent  Dig.  §§  182,  183,  185,  186;  Dec.  Dig.  i 
70.*] 

4.  Witnesses  (8  277*)  —  Cboss-Examination 
or  Accused— Extent. 

The  cross-examination  of  accused  as  to  mat- 
ters testified  to  by  him  on  his  examination  in 
chief  is  not  objectionable. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  925,  977-983;  Dec.  Dig.  §  277.*] 

5.  Criminal  Law  (§  1128*)  —  Appeal— Rec- 
ord. 

An  assignment  of  error,  based  on  a  state- 
ment made  by  the  circuit  judge  to  the  jury,  not 
disclosed  by  the  record,  cannot  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  2951-2953;  Dec.  Dig.  | 
1128.*] 

Appeal  from  Circuit  Court,  Jones  County; 
Paul  B.  Johnson,  Judge. 

A.  H.  Akroid  was  convicted  of  larceny,  and 
he  appeals.  Affirmed. 

Appellant  assigns  among  other  errors,  the 
granting  of  the  only  instruction  given  for  the 
state,  which  is  as  follows:  "The  court  charg- 
es the  Jury,  for  the  state,  that  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  unlawfully  and  felonious- 
ly took,  stole,  and  carried  away  the  finger 


ring,  of  the  value  of  |36,  of  the  property  of  M. 
Jacobs,  as  charged  In  the  indictment,  then  it 
is  the  sworn  duty  of  the  jury  to  find  the  de- 
fendant guilty  as  charged  in  the  indict- 
ment" 

He  also  assigns  as  error  the  action  of  the 
court  in  permitting  the  district  attorney  to 
cross-examine  the  defendant,  who  testified  in 
his  own  behalf,  as  to  certain  alleged  wrongful 
dealings  with  an  associate  in  the  state  of 
Louisiana.  He  had  no  counsel  in  the  lower 
court,  and  his  evidence  shows  that  he  first 
referred  to  the  dealings  in  Louisiana,  and  the 
district  attorney,  without  any  objection  from 
him,  went  into  the  matter  further  on  cross- 
examination. 

On  appeal,  one  of  the  assignments  of  er- 
ror is  predicated  on  certain  remarks  alleged 
to  have  been  made  by  the  judge  to  the  jury 
as  they  were  retiring  to  consider  their  ver- 
dict to  wit:  "Hurry  back,  gentlemen.  We 
have  another  case  to  try  this  morning,  and 
we  want  to  get  through."  The  record,  how- 
ever, shows  that  no.  bill  of  exception  was 
taken,  and  the  remarks  of  the  court,  If  made 
at  all,  are  not  preserved  in  the  record. 

D.  B.  Cooley,  of  Laurel,  for  appellant  J. 
M.  Vardaman,  of  Jackson,  for  the  State. 

SMITH,  C.  J.  Appellant  was  convicted  in 
the  court  below  of  the  crime  of  larceny.  Mr. 
M.  Jacobs  was  engaged  in  the  jewelry  busi- 
ness in  the  town  of  Laurel.  One  day  appel- 
lant entered  his  store  and  asked  to  be  shown 
a  ring.  He  selected  one  that  he  seemed  to 
like,  worth  $35,  and  according  to  the  evidence 
of  Jacobs  he  said  that  before  he  purchased 
it  he  would  like  to  show  it  to  a  man  named 
Sommers,  for  whom  he  was  working.  To 
this  Jacobs  says  he  agreed,  and  appellant 
left  the  store  with  the  ring,  ostensibly  for 
the  purpose  of  showing  it  to  Sommers,  before 
deciding  whether  or  not  he  would  purchase  it 
Instead  of  doing  this,  however,  he  left  Laurel 
and  came  to  Jackson,  bringing  the  ring  with 
him,  and  there  pawned  it  at  a  pawnshop 
According  to  the  evidence  of  appellant  he 
purchased  the  ring  from  Jacobs  on  credit 

[1]  The  assignment  of  error  mainly  relied 
on  is  that  the  verdict  was  not  warranted  by 
the  evidence;  appellant's  contention  being 
that  no  larceny  was  shown,  because  under 
Jacobs'  testimony  he  came  lawfully  into  the 
possession  of  the  ring,  and  therefore  the  sub- 
sequent conversion  thereof  did  not  constitute 
larceny.  The  proposition  of  law  here  relied 
on  is  a  correct  one;  but,  while  that  is  true, 
It  is  also  true  that  if  the  possession  of  prop- 
erty is  obtained  fraudulently,  with  the  feloni- 
ous intent  existing  at  the  time  to  deprive  the 
owner  thereof,  and  the  person  so  obtaining 
it  does  in  pursuance  of  such  intent  deprive 
the  owner  of  the  property,  larceny  Is  thereby 
committed.  Watson  v.  State,  86  Miss.  593,  25 
Cyc.  40. 

[2]  On  Jacobs'  testimony  it  was  for  the 
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jury  to  say  whether  or  not  appellant  had 
fraudulently  obtained  possession  of  the  ring 
with  Intent  then  and  there  to  steal  It  The 
jury  were  not  Instructed  along  this  line,  but 
the  court  was  not  required  so  to  do  unless 
requested. 

[3]  The  first  Instruction  complained  of  sim- 
ply defines  larceny,  and  is  therefore  unob- 
jectionable. 

[4]  There  is  no  merit  in  the  objection  here 
urged  to  the  evidence  brought  out  by  the  dis- 
trict attorney  on  the  cross-examination  of 
appellant,  who  testified  as  a  witness  In  his 
own  behalf.  The  matter  Inquired  into  had 
been  testified  to  on  the  examination  in  chief, 
and,  moreover,  the  cross-examination  was 
conducted  without  objection  being  interposed 
thereto. 

[6]  The  record  does  not  disclose  that  the 
circuit  judge  made  the  statement  to  the  jury 
attributed  to  him  In  the  assignment  of  er- 
ror, and  therefore  it  is  not  presented  for  our 
consideration. 

Affirmed. 


SPIVEY  v.  WALTON  et  a).    (No.  16,497.) 

(Supreme  Court  of  MiBsiasippi.  April  20, 1914.) 

Witnesses  (§  146*)  —  DisQUAxmcATiow  — 
Transaction  with  Person  Since  De- 
ceased. 

Code  1906,  |  1917,  provides  that  a  person 
shall  not  testify  as  a  witness  to  establish  bis 
own  claim  or  defense  against  the  estate  of  a 
deceased  person  which  originated  during  the 
lifetime  of  such  person.  Held,  that  such  section 
applies  only  to  a  person  who  has  a  claim  or 
defense  against  a  decedent's  estate;  and  hence, 
married  women  having  been  fully  emancipated, 
the  fact  that  a  wife  was  disqualified  under  such 
section  did  not  also  disqualify  her  husband. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  644-649;  Dec.  Dig.  §  146.*] 

Appeal  from  Chancery  Court,  Neshoba 
County;  J.  F.  McCool,  Chancellor. 

Will  contest  between  Mrs.  Melzle  Spivey 
and  Roxle  Walton  and  others.  From  a  judg- 
ment in  favor  of  the  latter,  the  former  ap- 
peals. Affirmed. 

Luke  Spivey  and  his  wife,  Mrs.  Jennie 
Spivey,  executed  what  purported  to  be  a  last 
will  and  testament,  making  the  sole  beneficia- 
ry of  same  their  son,  B.  A  Spivey,  who  was 
unmarried,  and  who  lived  with  them  Prior  to 
the  execution  of  this  instrument,  Luke  Spivey 
had  conveyed  to  his  wife  the  title  to  the 
property  here  In  dispute.  Shortly  after  the 
execution  of  this  purported  will,  Mrs.  Jennie 
Spivey  died.  Soon  after  her  death,  her  son, 
B.  A.  Spivey,  married  the  appellant,  Melzle 
Spivey.  A  short  while  thereafter  B.  A.  Spiv- 
ey died,  and  before  the  end  of  the  year  Luke 
Spivey  died.  Appellant  thereafter  probated 
the  will  of  Luke  and  Jennie  Spivey,  devising 
all  their  property  to  B.  A  Spivey,  the  de- 
ceased husband  of  the  appellant  Issue 
devisavit  vel  non  was  made  up,  and  by  agree- 
ment a  jury  was  waived. 


Prior  to  the  probation  of  said  will,  appel- 
lees, who  are  the  heirs  at  law  of  Luke  and 
Jennie  Spivey,  had  filed  a  bill  for  partition, 
asking  that  the  lands  devised  in  the  said  will 
be  divided  among  the  heirs  at  law.  It  was 
agreed  between  counsel  that  both  Issues 
should  be  submitted  to  the  chancellor,  with- 
out a  jury,  on  the  same  evidence.  The  chan- 
cellor, after  hearing  the  evidence,  held  that 
the  instrument  was  not  the  last  will  and  tes- 
tament of  Luke  and  Jennie  Spivey,  that  they 
were  not  of  sound  mind  at  the  time  of  the 
execution  of  same  and  ordered  that  the  prop- 
erty be  sold  for  partition  and  the  proceeds 
divided  among  the  heirs  at  law. 

On  the  trial,  the  husbands  of  certain  of 
the  appellees  were  permitted  to  testify  as  to 
the  mental  condition  of  Luke  and  Jennie  Spiv- 
ey at  the  time  of  the  execution  of  the  pur- 
ported will.  The  admission  of  their  testi- 
mony is  assigned  as  error. 

H.  H.  Rodgers,  of  Louisville,  and  Flowers 
ft  Brown,  of  Jackson,  for  appellant  G.  E. 
Wilson,  of  Philadelphia,  for  appellees 

REED,  J.  There  Is  ample  testimony  to 
support  the  decree  of  the  chancellor  In  favor 
of  the  contestants,  on  the  trial  of  the  issue 
devisavit  vel  non  In  this  case.  The  instru- 
ment propounded  for  probate  was  decreed 
to  be  not  the  true  last  will  and  testament  of 
Luke  Spivey  and  Jennie  Spivey,  his  wife,  and 
its  probate  was  refused.  Contestants  are 
heirs  at  law  of  Mr.  and  Mrs.  Spivey. 

In  one  of  the  briefs  for  appellant  counsel 
claim  that  the  chancellor  committed  error 
in  admitting  the  testimony  of  the  husbands 
of  several  of  the  contestants  tending  to  show 
the  mental  incapacity  of  Mr.  and  Mrs.  Spiv- 
ey. The  following,  taken  from  the  brief,  gives 
counsel's  contention:  "Under  the  doctrine  an- 
nounced in  the  Whitehead  Case,  61  South. 
737,  it  would  have  been  error  to  allow  the 
wives  of  these  parties  to  testify  as  to  the 
sanity  of  the  testator,  and,  following  the  rule 
laid  down  in  the  case,  we  are  of  the  opinion 
that  since  the  husband  and  wife  are  of  'one 
flesh,'  and  it  would  be  error  to  permit  one  to 
testify,  it  would  be  certainly  error  to  permit 
the  other  to  do  so." 

We  do  not  see  anything  In  section  1917  of 
the  Code  of  1906  providing  that  "a  person 
shall  not  testify  as  a  witness  to  establish  his 
own  claim  or  defense  against  the  estate  of 
a  deceased  person  which  originated  during 
the  lifetime  of  such  person,"  nor  in  the  case 
of  Whitehead  v.  Kirk,  supra,  discussing  the 
statute,  to  sustain  counsel's  position.  The 
quotation  by  Judge  Cook  in  the  Whitehead 
Case  of  the  words  In  Gen.  11,  24,  "Therefore 
shall  a  man  leave  his  father  and  his  mother, 
and  shall  cleave  unto  his  wife;  and  they 
shall  be  one  flesh,"  was  made  In  that  part  of 
the  opinion  discussing  and  deciding  the  ques- 
tion of  the  wife's  competency  to  testify  "con- 
cerning the  acts  and  words  of  her  husband, 
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done  and  said  under  the  protection  of  con- 
fidential communication  between  husband  and 
wife." 

The  importance  of  the  unity  of  husband 
and  wife  in  matters  pertaining  to  the  mar- 
riage relation  and  in  their  association  with 
each  other  as  conjugal  partners  Is  beyond 
question.  We  also  bear  in  mind  that  under 
the  common  law  there  is  a  unity  of  the  cou- 
ple, and  disabilities  to  the  wife  by  reason 
of  coverture.  This,  however,  has  been  chang- 
ed by  the  statutes  of  Mississippi.  The  mar- 
ried woman  has  been  fully  emancipated.  As 
to  property  rights,  the  right  to.  contract,  as 
well  as  with  other  rights  and  liabilities,  the 
husband  and  wife  are  separate,  and  are  not 
one. 

The  rule  of  evidence  as  contained  in  section 
1917  of  the  Code  of  1906  applies  only  to  the 
person  who  has  a  claim  or  defense  against 
the  estate  of  a  deceased  person.  It  will  not 
apply  to  the  spouse  of  such  person.  The 
chancellor  did  not  err  in  admitting  testimony 
of  the  husbands  of  several  of  the  contestants. 

Affirmed. 


PALLOTTA  v.  JACKSON  LIGHT  &  TRAC- 
TION CO.    (No.  16,462.) 

(Supreme  Court  of  Mississippi.  April  20, 1914.) 

1.  Municipal  Corporations  (|  702*)  — 
Streets— Law  or  the  Road. 

Even  if  Code  1906.  |  4412,  requiring  meet- 
ing teams  to  keep  to  the  right,  applies  only  to 
highways  other  than  streets,  the  same  rule  con- 
stitutes a  custom  which,  as  part  of  the  common 
law,  is  applicable  to  streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  702.*] 

2.  Municipal  Corporations  (|  702*)  — 
Streets  — Law  or  the  Road  —  Standing 
Teams. 

A  team,  meeting  another  standing  on  the 
right  side  of  the  street,  is,  so  far  as  the  law 
of  the  road  is  concerned,  justified  by  necessity 
in  passing  on  the  left  side  of  the  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations;  Dec.  Dig.  |  702.*] 

Appeal  from  Circuit  Court,.  Hinds  County ; 
W.  A.  Henry,  Judge. 

Action  by  Charles  Pallotta  against  the 
Jackson  Light  &  Traction  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Appellant  brought  suit  for  damages  for  in- 
juries alleged  to  have  been  sustained  by  him. 
The  case  was  submitted  to  a  jury,  who  re- 
turned a  verdict  for  defendant 

The  appellee  owns  a  street  railway  system 
in  the  city  of  Jackson,  Miss. ;  a  part  of  the 
line  extending  over  what  Is  known  as  West 
Capitol  street  Between  Gallatin  street  and 
Lemon  street  a  distance  of  about  four  blocks, 
the  city  had  laid  pavements,  and  at  a  sub- 
sequent date  had  ordered  the  street  railway 
to  pave  between  the  tracks.  ■  That  part  of  the 


line  la  a  single  track,  and  In  order  to  pave 
it  was  necessary  to  take  up  the  track,  so 
that  for  some  time  the  cars  could  not  run 
over  It  The  material  bad  been  assembled  on 
the  north  aide  of  West  Capitol  street,  be- 
tween Gallatin  and  Lemon  streets,  and  north 
of  the  right  of  way  of  the  street  railway,  so 
that  it  became  necessary  for  traffic  to  use 
the  south  side  of  Capitol  street  south  of  the 
right  of  way  of  the  street  railway.  For  the 
accommodation  of  the  passengers  on  the  cars 
of  the  appellee  the  appellee  operated  a  large 
cab  between  Gallatin  and  Lemon  streets,  so 
that  the  through  passengers,  disembarking 
from  the  cars,  would  be  given  a  transfer  and 
carried  over  the  distance  between  Gallatin 
and  Lemon  streets  in  this  cab,  and  use  their 
transfers  when  they  again  boarded  the  ap- 
pellee's cars. 

Appellant  was  a  passenger  going  west  on 
one  of  appellee's  cars.  When  the  car  reached 
Gallatin  street  the  passengers  all  got  out, 
and  a  large  number  of  them  got  into  the  cab, 
filling  it  up  before  appellant  could  get  a  seat 
Appellant  thereupon  got  on  the  step  of  the 
cab  and  held  to  the  window  sash.  The  evi- 
dence is  conflicting  as  to  whether  he  was  act- 
ing with  the  knowledge  and  consent  of  the 
driver  of  the  cab,  who  was  in  the  employ  of 
the  railway  company,  or  whether  the  driver 
protested.  The  cab  proceeded  west  on  the 
south  side  of  Gallatin  street  and  south  of 
the  right  of  way  of  the  railway  company. 
Another  vehicle  occupied  that  part  of  the 
street  nearest  the  railway  right  of  way,  so 
that  the  driver  of  the  cab  turned  to  the  left 
to  pass  this  vehicle,  and  appellant  who  was 
on  the  steps  on  the  left-hand  side,  was  scrap- 
ed against  a  telephone  pole  standing  between 
the  curb  and  the  sidewalk,  and  thrown  from 
the  step\and  Injured. 

It  is  the  contention  of  the  appellant  that 
section  4412  of  chapter  128  of  the  Code  of 
1906,  the  subject-matter  of  which  is  "Roads. 
Ferries  and  Bridges,"  applies  to  the  streets  of 
municipalities  as  well  as  to  public  roads, 
and  that  the  driver  of  the  cab  in  question 
was  guilty  of  negligence  In  not  driving  to  the 
right  In  passing  the  other  vehicle.  Said  sec- 
tion is  as  follows: 

"4412.  Traveling  on  Public  Roads.— All 
drivers  of  carriages  or  other  vehicles,  wheth- 
er of  burden  or  pleasure,  using  any  public 
road,  when  met  by  another  carriage  or  vehi- 
cle, shall  keep  to  the  right  hand,  and  when 
overtaken  by  another  carriage  or  vehicle 
shall  also  keep  to  the  right  hand,  so  as,  in 
both  cases,  to  permit  the  carriage  or  vehicle 
so  meeting  or  overtaking  to  pass  free  and  un- 
interrupted; and  any  person  willfully  offend- 
ing against  this  provision  shall  be  guilty  of 
a  misdemeanor,  and,  on  conviction,  fined  fire 
dollars  for  each  offense;  and  if  injury  re- 
sult therefrom,  the  person  so  offending  shall 
be  subject  to  an  action  for  damages  at  the 
suit  of  the  party  injured." 
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Howie  &  Howie,  of  Jackson,  for  appellant 
Wells,  May  &  Sanders,  of  Jackson,  for  ap- 
pellee. 

SMITH,  a  J.  The  court  below  refused, 
though  requested  by  appellant  so  to  do,  to 
submit  to  the  jury  the  question  of  whether 
appellee's  "driver  was  negligent  In  not  driv- 
ing to  the  right,"  instead  of  to  the  left,  of 
the  road  on  the  occasion  in  question,  and 
granted,  at  the  request  of  appellee,  an  in- 
struction "that  what  is  known  as  the  law  of 
the  road  only  applies  to  drivers  of  vehicles 
which  are  in  motion  on  the  public  roads  of 
the  country,  and  the  statutes  which  prescribe 
the  rule  of  conduct  denominated  as  the  law 
of  the  road  have  no  application  in  this  case." 

[1]  It  is  unnecessary  for  us  to  determine 
whether  or  not  section  4412  of  the  Code  ap- 
plies to  the  streets  within  a  municipality,  for 
the  reason  that,  even  should  it  be  held  not  to 
apply  thereto,  it  but  announces  a  custom  so 
long  and  universally  observed  as  to  be,  In  the 
absence  of  a  statute,  a  part  of  our  common 
law  applicable  to  all  highways.  87  Cyc.  269; 
2  Elliott,  Roads  and  Streets  (3d  Ed.)  |  1078. 
In  England  the  rule  is  that  "in  meeting  each 
party  must  keep  to  the  left,"  and  according 
to  Elliott,  supra,  in  a  note  to  section  1079, 
"this  rule  is  thus  stated  In  an  old  rhyme: 

"•Tie  a  law  of  the  road 

Though  a  paradox  quite, 
If  you  Keep  to  the  left, 
TouH  always  be  right' » 

With  us,  however,  the  rule  is  that  when 
persons  meet  on  a  highway,  each  must  keep 
to  the  right  and  "if  there  is  no  statute  upon 
the  subject  proof  of  this  custom  is  not 
necessary,  for  the  court  will  take  judicial 
knowledge  of  it"  Elliott,  supra,  f  1080; 
Lee  v.  Foley,  118  La.  Ann.  663,  87  South. 
594. 

[2]  This  rule,  however,  is  not  an  inflexible 
one,  and  circumstances  may  arise  which  will 
make  it  necessary  to  violate  it  In  the  case 
at  bar  it  is  beyond  question  that  when  ap- 
pellee's vehicle  approached  the  place  where 
the  accident  occurred,  the  right  side  of  the 
street  was  occupied  by  a  wagon,  and,  since 
two  bodies  cannot  occupy  the  same  space  at 
the  same  time,  there  was  nothing  for  ap- 
pellee's driver  to  do  but  turn  to  the  left  He 
was  therefore  justified  in  so  doing,  for  "that 
which,  is  not  otherwise  lawful  necessity 
makes  lawful,  and  necessity  makes  a  privi- 
lege which  supersedes  the  law." 

It  follows,  therefore,  that  the  court  below 
committed  no  error  in  refusing  to  grant  the  In- 
struction requested  by  appellant  and  that  no 
harm  resulted  to  him  by  reason  of  the  grant- 
ing of  the  instruction  requested  by  appellee, 
for  the  reason  that  appellee  was  entitled  to 
an  instruction  charging  the  jury  that  in  so 
far  as  the  law  of  the  road  is  concerned  its 
driver  was  justified  in  turning  to  the  left 


There  being  no  merit  in  the  other  matters 
complained  of,  the  judgment  of  the  court  be- 
low la  affirmed. 

(186  La.) 

No.  20,037. 
THOMPSON  v.  WATTS. 
(Supreme  Court  of  Louisiana.  March  16,  1914. 
Rehearing  Denied  April  18,  1914.) 

(Byllobui  by  the  Court.) 

Real  Actions  (I  8*) — Pktitobt  Action— Sur- 

fichncy  of  Evidence. 

Only  questions  of  fact  are  presented  for 
consideration  in  this  case. 

[Ed.  Note.— -For  other  cases,  see  Real  Ac- 
tions, Cent  Dig.  H  26-85;  Dec.  Dig.  {  8.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  B.  K.  Skinner,  Judge. 

Petitory  action  by  Harry  A.  Thompson 
against  Don  F.  Watts.  From  a  judgment  for 
defendant  plaintiff  appeals.  Affirmed. 

J.  a  Henriques,  of  New  Orleans,  for  ap- 
pellant Win.  W.  Wall,  of  New  Orleans, 
for  appellee. 

SOMMBRVILLB,  J.  This  petitory  action 
is  for  24  squares  of  ground  standing  in  the 
name  of  defendant  and  which  form  parts 
of  a  large  tract  of  land  belonging  to  plaintiff, 
and  which  he  alleges  he  acquired  in  part  by 
inheritance  from  his  mother,  Mrs.  Laura  M 
Thompson,  May  5,  1898,  in  part  by  inherit- 
ance from  his  sister,  Miss  Maude  A.  Thomp- 
son, August  6,  1899,  and  in  part  by  pur- 
chase from  his  father,  Alfred  Thompson, 
September  14,  1899.  He  further  alleges  that 
the  title  of  defendant  to  the  squares  of 
ground  was  obtained  by  fraud,  without  the 
payment  of  the  purchase  price,  and  that  the 
title  claimed  by  him  was  simply  a  proposed 
sale.  He  asks  to  be  decreed  the  owner  of 
the  property. 

Defendant  answered,  denying  the  allega- 
tions made  by  plaintiff,  and  alleged  that  he, 
represented  by  his  father,  Felix  R.  Watts, 
together  with  Alfred  Thompson,  the  father  of 
plaintiff,  agreed  to  purchase  the  larger  tract 
of  land  before  referred  to,  which  purchase 
was  made  October  6,  1897,  and  which  prop- 
erty was  held  in  indivislon  by  them  as  own- 
ers for  some  time,  and  that  on  a  final  parti- 
tion between  them,  August  27,  1898,  the  24 
squares  in  question  were  allotted  to  him,  and 
that  he  is  now  the  lawful  owner  of  them. 

There  was  judgment  in  favor  of  defendant 
and  plaintiff  has  appealed. 

The  evidence  clearly  shows  that  the  larger 
tract  of  land  was  bought  in  the  name  of  Al- 
fred Thompson  from  the  Society  for  the  Re- 
lief of  Destitute  Orphan  Boys  October  6, 
1897,  for  the  joint  account  of  Alfred  Thomp- 
son and  Watts.  Thompson  denies,  in  his  tes- 
timony taken  under  commission,  that  Watts 
paid  any  portion  of  the  purchase  price; 
while  Watte  testifies  that  he  did.   The  tes- 
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tlmony  of  Watts  on  this  point  Is  supported 
by  two  documents  in  the  handwriting  of 
Thompson,  and  signed  by  him;  one  is  not 
dated,  and  the  other  is  of  date  March  81, 

1898.  In  the  one  he  writes: 

"Now  D.  F.  W.  bought  an  undivided  half 
and  paid  cash." 

In  the  other: 

"This  is  my  statement  of  the  sale  on  the  6th 
of  October  last,  you  paid  $404.  and  I  paid 
$696.,  this  is  in  my  favor  $192.,  and  why  I 
claim  interest,  it  is  true  you  have  paid  some 
Bince.  *  *  *  I  might  get  him  fBriede]  to 
release  [a  mortgage  held  by  Briede]  so  fax  as 
you  are  interested  in  the  18  squares,"  etc. 

It  is  quite  clear  that  Alfred  Thompson 
and  Watts  owned  the  larger  tract  In  indi vi- 
sion. 

The  evidence  shows  that  Alfred  Thompson 
transferred  an  undivided  one-half  interest  in 
the  tract  to  defendant  November  18,  1897, 
and  this  title  was  held  by  defendant  at  the 
time  of  the  death  of  Mrs.  Thompson,  May 
5,  1898.  Plaintiff,  therefore,  did  not  inherit 
any  portion  of  that  undivided  half  of  the 
property  from  his  mother. 

Subsequently,  August  27,  1898,  and  after 
the  death  of  Mrs.  Thompson,  the  owners  of 
the  tract  had  another  division  or  partition 
of  the  property.  Defendant  transferred  his 
undivided  one-half  to  Alfred  Thompson,  and 
the  latter  transferred  to  defendant  the  24 
squares  of  ground  claimed  by  plaintiff  in 
this  suit  By  this  transaction,  Alfred  Thomp- 
son disposed  of  his  ownership  in  these  24 
squares,  and  he  had  no  Interest  in  them  to 
transfer  to  plaintiff,  his  son,  September  14, 

1899,  when  plaintiff  alleges  he  bought  the 
squares  of  ground  from  his  father. 

Mrs.  Thompson's  heirs,  plaintiff  and  his 
now  deceased  sister,  may  have  inherited  an 
undivided  half  interest  in  these  squares  of 
ground  on  the  death  of  that  lady,  May  5, 
1898 ;  and  defendant  apparently  thought  that 
they  had  Inherited  an  interest,  and  he  re- 
quired Alfred  Thompson  and  plaintiff,  a  ma- 
jor son,  to  guarantee  him  in  writing  that  the 
above  deed  would  be  completed  by  Miss 
Maude  A.  Thompson  when*  she  attained  her 
majority,  and,  in  default  of  perfecting  the 
deed,  to  pay  him  $400. 

This  deed  of  August  27,  1898,  was  lost 
for  some  time,  and  was  not  recorded.  But  it 
was  produced  on  the  trial  of  the  cause,  and 
It  is  in  the  record.  Plaintiff  and  his  father 
were  both  parties  thereto,  and  they  are 
bound  thereby.  The  Interest  of  Miss  Maude 
A.  Thompson  was  inherited  by  her  father  and 
brother,  the  plaintiff,  and  they  are  the  par- 
ties who  made  title  to  defendant  No  third 
person  is  before  the  court  making  any  claim. 

The  deed  from  defendant  to  Alfred  Thomp- 
son, August  27,  1898,  by  which  the  former 
transferred  to  the  latter  the  one-half  Inter- 
est previously  transferred,  November  18, 
1897,  by  Alfred  Thompson  to  defendant,  is 


not  in  the  record;  but  it  is  shown  to  have 
existed,  and  both  parties  to  the  record  rely 
upon  it  And  in  the  written  statement  of  Al- 
fred Thompson  before  referred  to,  he  says: 

"Now  D.  F.  W.  bought  an  undivided  half 
and  paid  cash,  it  certainly  then  belong  to  him. 
and  it  sorely  belonged  to  me  alone  when  I  sold 
to  him  in  November,  now  nearly  a  year  after 
in  August  he  sells  back  to  me  the  same  land 
for  the  same  money,"  etc 

And,  again,  Alfred  Thompson  writes: 

"City,  Mr.  Watts,  I  will  consider  no  Deed. 
But  the  one  made  in  Aug.  1898,— the  same  day 
boath  Deeds  were  made,  etc — 

which  note  is  signed:  "A.  Thompson." 

The  two  deeds  between  Alfred  Thompson 
and  defendant,  of  date  August  27,  1898.  are 
thus  shown  to  have  been  executed  by  them; 
the  one  held  and  relied  upon  by  defendant 
is  valid,  and  it  gives  him  title  to  the  prop- 
erty claimed  by  plaintiff  in  his  petition. 

When  it  became  known  that  the  deed  from 
Alfred  Thompson  to  defendant  August  27, 
1898,  of  the  24  squares,  was  lost,  the  par- 
ties made  a  second  deed  October  19,  189$, 
which  deed  was  recorded,  and  Its  validity  is 
attacked  in  plaintiff's  petition.  But  it  passed 
out  of  the  case,  and  cannot  be  considered, 
since  the  original  deed  of  August  27,  1896, 
has  been  produced. 

Judgment  affirmed. 

PROVOSTY,  J.,  absent  on  account  of  Ill- 
ness, takes  no  part 


(185  La.) 

No.  20,510. 
WHITE  v.  McCIiANAHAN. 
In  re  McCLANAHAN. 
[•(Supreme  Court  of  Louisiana.   March  90,  1914.) 

(ByUalua  by  the  Court.) 

Costs  (§  131*)  —  Security  —  Right  to  Sue  m 

Forma  Pauperis. 

Where  one  claims  the  right  under  Act  No. 
166  of  1912,  to  sue  in  forma  pauperis,  he  mast 
be  a  bona  fide  resident  of  the  state,  and  not 
merely  a  wanderer  who  happens  to  be  in  the 
state  at  the  time  that  his  cause  of  action  arose, 
and  who  does  not  remain  there  thereafter. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  500-502;  Dec  Dig.  |  131.*] 

Action  by  J.  N.  White  against  J.  E.  Mc- 
Clanahan  for  personal  injuries.  A  motion  to 
vacate  an  order  permitting  plaintiff  to  prose- 
cute his  suit  in  forma  pauperis,  under  Act 
No.  136  of  1912,  was  overruled,  and  defend- 
ant applies  for  writs  of  certiorari,  prohibi- 
tion, and  mandamus.  Writs  maintained  au-i 
made  perpetual,  and  proceedings  remanded. 

See,  also,  133  La.  896,  63  South.  61,  4? 
L.  R.  A.  (N.  S.)  448. 

C.  P.  Thornhill,  of  Columbia,  and  Allan 
Scholars,  of  Monroe,  for  relator.  Hundley  * 
Hawthorn,  of  Alexandria,  for  clerk  of  court 
Geo.  Wear,  of  Alexandria,  for  respondent 
Judge. 
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BREAUX,  O.  J.  Plaintiff  sued  the  defend- 
ant for  damages  in  the  sum  of  $25,000. 

In  a  personal  difficulty  with  the  defendant 
on  the  26th  day  of  February,  1913,  plaintiff 
was  shot  and  wounded  by  the  former.  For 
the  wounds  inflicted,  he  filed  suit  against  the 
defendant  in  May,  1913. 

He  alleged  his  inability,  owing  to  his  pov- 
erty, to  pay  the  costs,  and  asked  to  be  per- 
mitted to  prosecute  his  suit  under  Act  No. 
136  of  the  General  Assembly  of  1912,  with- 
out having  to  furnish  security  for  tbe  costs. 

On  the  12th  day  of  May,  1913,  Judge  Wear 
of  the  district  court  permitted  the  plaintiff 
to  prosecute  his  suit  in  accordance  with  the 
prayer  of  plaintiff's  petition. 

On  the  26th  day  of  May,  1913,  relator,  de- 
fendant in  the  cause  below,  filed  a  motion  to 
recuse  the  presiding  Judge  on  the  ground  of 
his  relationship  to  George  Wear,  Jr.,  who 
prosecutes  the  suit  for  plaintiff  for  a  con- 
tingent fee  of  one-half  of  the  amount  for 
which  suit  was  brought. 

An  appeal  was  taken  from  the  refusal  of 
the  district  Judge  to  recuse  himself,  and  on 
appeal  this  court  held  that  he  should  recuse 
himself. 

The  presiding  Judge,  In  accordance  with 
the  Judgment  of  this  court,  recused  himself 
on  the  22d  day  of  December,  1913,  and  des- 
ignated Cass  Moss,  Judge  of  the  Fifth  dis- 
trict, to  try  the  case. 

After  the  recused  Judge  had  taken  charge 
as  presiding  Judge,  the  relator,  defendant  In 
the  case,  filed  a  motion  to  vacate  the  order 
permitting  plaintiff  to  prosecute  his  suit  un- 
der Act  No.  166  of  1912.  The  grounds  were 
that  he  was  not  a  citizen  of  Louisiana  at  the 
time  that  the  suit  was  filed. 

The  clerk  of  court  Joined  defendant,  Mc- 
Glanahan,  in  the  endeavor  made  to  compel 
plaintiff  to  furnish  security  for  costs. 

The  motion  was  overruled,  and  the  order 
was  not  vacated. 

The  Judge  called  to  try  the  case  (Moss) 
held  that  plaintiff  was  a  resident  and  citizen 
of  the  state  of  Louisiana. 

Beading  the  evidence,  we  find  that  plain- 
tiff was  beyond  question  a  citizen  of  the 
United  States,  and  the  respondent  Judge  held: 
That  he  acquired  a  residence  and  domicile  In 
the  state  of  Louisiana  by'  residing  here  with 
the  intention  of  remaining  permanently. 
That  he  had  acquired  his  domicile  at  the  time 
that  his  cause  of  action  arose;  in  other 
words,  at  the  time  that  he  was  wounded. 
That  after  he  was  wounded  he  was  sent  out 
of  tbe  state  in  a  semiconscious  condition. 
There  is  nothing  in  the  record  showing  an  in- 
tention of  plaintiff  to  abandon  his  residence, 
domicile,  or  citizenship,  or  a  voluntary  ab- 
sence for  the  required  time. 

The  Judge,  In  his  return  to  this  court,  fur- 
ther states  that  plaintiff,  in  a  semiconscious 
condition,  was  sent  to  a  hospital  in  Little 


Bock,  Ark.,  where  he  remained  as  a  patient 
until  a  few  days  before  he  filed  this  suit 

There  are  other  grounds  stated  by  the  re- 
spondent Judge  in  support  of  his  order  over- 
ruling the  motion  made  to  vacate  the  order 
granted  by  Judge  Wear,  permitting  plaintiff 
to  proceed  with  his  suit,  without  paying  costs, 
or  filing  a  bond  for  costs.  They  are: 

That  relator,  McClanahan,  has  a  remedy 
by  appeal. 

That  the  order  permitting  plaintiff  to  sue 
under  Act  No.  156  of  1912  was  amply  sup- 
ported by  the  facts,  and  the  affidavits  made 
on  behalf  of  the  plaintiff  were  regular  so 
far  as  shown  on  the  trial  of  the  motion  to 
vacate  the  order  before  mentioned. 

The  Judge  states  that  plaintiff  in  motion 
abandoned  his  first  and  third  contentions, 
and  only  urged  one  of  the  contentions,  name- 
ly: That  White,  the  plaintiff  in  the  main  ac- 
tion, was  not  a  citizen  of  the  state  of  Louis- 
iana, and  therefore  was  not  entitled  to  the 
benefits  of  Act  No.  156  of  1912. 

We  pass  to  the  proposition  whether  plain- 
tiff was  a  resident  of  this  state  or  not 

It  is  in  evidence  that  plaintiff  left  Mis- 
souri on  the  7th  day  of  March,  1912,  and 
worked  in  Louisiana  about  12  months. 

The  laws  of  the  United  States  regarding 
the  time  for  acquiring  domicile  in  the  re- 
spective states  are  not  extremely  clear.  They 
define  citizenship,  and  how  it  is  acquired, 
and  the  effect  in  that  connection  of  residence 
in  the  respective  states. 

If  plaintiff  acquired  residence  in  Louisiana, 
he  lost  it  by  returning  to  Missouri,  without 
manifesting  the  intention  ever  to  return. 

In  spite  of  the  finding  of  the  district 
court  of  fact  that  plaintiff  had  acquired  res- 
idence in  this  state,  this  court  Is  not  of  the 
opinion  that  that  is  all  that  is  required  In 
order  to  obtain  the  right  maintaining  one's 
suit  in  forma  pauperis.  One  must  have  ac- 
quired residence  In  this  state  with  some  de- 
gree of  permanency  in  order  to  secure  the 
right  It  is  not  sufficient  that  he  happened 
to  be  a  citizen  Just  at  the  time  suit  Is  brought 
He  left  immediately  after  the  filing  of  his  pe- 
tition, and  directs  the  course  of  the  proceed- 
ings from  another  state.  Plaintiff  does  not 
have  the  right  claimed.  The  point  was  de- 
cided in  a  Tennessee  case  under  similar  law 
regarding  the  right  to  sue  without  securing 
the  costs.  In  the  case  to  which  -we  refer,  it 
was  held  that  one  must  continue  to  be  a  res- 
ident and  we  agree  with  that  view.  Bail- 
way  Co.  v.  Thompson,  109  Tenn.  843,  71  S. 
W.  820. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  writs  applied  for  in  this  case 
are  maintained  and  made  perpetual.  The 
proceedings  here  are  remanded  to  the  district 
court  in  order  that  the  case  may  be  pro- 
ceeded with  in  accordance  with  the  law. 
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No.  20.50L 
STATE  v.  LEMON. 
(Supreme  Court  of  Louisiana.  March  80, 1914.) 

(SyUobm  by  ths  Court.) 

Criminal  Law  (j  1166*)— Harmless  Erbob— 

Skbvick  or  Jubt  List. 

The  fact  that  the  jury  list  served  upon  the 
accused,  though  entirely  correct  as  to  the  names 
of  the  jurors,  bore  an  erroneous  date,  not  being 
shown  to  have  operated  to  the  prejudice  of  the 
accused,  is  an  insufficient  ground  upon  which 
to  set  aside  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8100-8102,  8107-8118;  Dec 
Dig.  |  1166.*] 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn;  Gas  Mose,  Judge. 

Minerva  Lemon  was  convicted  of  cutting 
and  stabbing  with  intent  to  murder,  and  of 
willfully  and  maliciously  inflicting  a  wound 
less  than  mayhem,  and  appeals.  Affirmed. 

William  M  Wallace,  of  Winnfleld,  for  ap- 
pellant R.  O.  Pleasant,  Atty.  Gen.,  and  Jul- 
ius T.  Long,  Dist  Atty.,  of  Winnfleld  (G.  A. 
Gondran,  of  New  Orleans,  of  counsel),  for  the 
State. 

MONROE,  J.  Defendant,  having  been  con- 
victed of  cutting  and  stabbing,  with  intent  to 
commit  murder,  and  of  willfully  and  mali- 
ciously inflicting  a  wound  less  than  mayhem, 
presents  her  case  on  a  bill  of  exception  to 
the  overruling  of  her  objection  to  going  to 
trial  on  January  26,  1914,  which  objection 
was  based  upon  the  grqund  that  no  copy  of 
the  list  of  persons  drawn  to  serve  during  the 
week  beginning  on  that  date  was  served  on 
her,  but  that  in  lieu  thereof,  there  was  serv- 
ed upon  her  "a  Jury  list  drawn  to  serve  Jan- 
uary 19,  1914,  the  week  previous." 

The  statement  per  curiam,  attached  to  the 
bill,  is  that  no  Jury  was  drawn  or  ordered 
for  the  week  beginning  January  19th ;  that 
the  trial  of  the  accused  was  fixed  for  Mon- 
day, January  26th,  the  same  week  for  which 
the  jury  was  drawn  to  serve;  and  that  ac- 
cused was  served  with  a  copy  of  the  original 
list  of  jurors  drawn  to  serve  for  that  week, 
but  that  by  error,  the  copy  served  upon  her 
bore  date  January  19th. 

It  is  evident  that  the  accused  was  not 
prejudiced  by  the  error.  State  v.  Ward,  14 
La.  Ann.  674;  State  v.  Rector,  85  La.  Ann. 
1098. 

Judgment  affirmed. 


PENSACOLA  PILOTS  ASS'N  v.  STEARNS. 
(Supreme  Court  of  Florida.   March  27,  1914. 
Rehearing  Denied  April  22.  1914.) 

(ByUabut  by  tho  Court.) 

bxcoutobs  ahd  administrators  (|  432*)— 
Action  Against  Corporation— Defense— 
Forfeiture  of  Dividends. 

When,  under  its  charter,  the  stock  held  by  a 
dying  member  vests  in  the  corporation  at  a  val- 
uation fixed  In  its  by-laws,  it  is  no  defense,  to 


an  action  by  his  personal  representative  for  this 
value,  that  the  deceased  member  had  by  his 
conduct  rendered  himself  liable  to  a  forfeiture 
of  certain  dividends;  no  claim  for  dividends  be- 
ing asserted. 

[Ed.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  Cent  Dig.  ff  1674-1676 ; 
Dec  Dig.  |  432.») 

Error  to  Circuit  Court,  Escambia  Coun- 
ty; J.  Emmet  Wolfe,  Judge. 

Action  by  Elizabeth  U.  Stearns,  executrix 
of  the  last  will  and  testament  of  James 
Stearns,  deeased,  against  the  Pensacola  Pi- 
lots Association,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

John  0.  Avery,  of  Pensacola,  for  plaintiff 
in  error.  John  S.  Beard,  of  Pensacola,  for 
defendant  in  error. 

COCKRELL,  J.  To  a  judgment  against  it 
for  refusal  to  pay  to  the  personal  represen- 
tative of  James  Stearns  the  value  of  the 
stock  held  by  him  at  the  time  of  his  death, 
the  Pensacola  Pilots  Association  prosecuted 
its  writ  of  error. 

We  shall  not  set  forth  the  maze  of  plead- 
ings in  the  case,  consisting  of  numerous  de- 
murrers, pleas,  replications,  rejoinders,  and 
surrejoinders,  but  shall  go  to  the  heart  of 
the  cause  of  action  and  the  attempted  de- 
fense. 

James  Stearns,  at  his  death  on  May  19, 
1910,  owned  eight  shares  of  the  capital  stock 
of  the  Pensacola  Pilots  Association.  The  as- 
sociation was  chartered  under  the  laws  of 
Florida,  which,  as  to  this  special  class  of 
corporations,  provides  (Gen.  St  |  1320)  that 
the  stock  shall  not  be  transferable  except  to 
the  corporation  or  to  a  duly  licensed  pilot  of 
the  port  and  that  "upon  the  death  of  any 
stockholder,  his  stock  shall  belong  to  the  cor- 
poration at  such  price  and  on  such  terms  as 
may  be  provided  in  the  by-laws" 

It  is  agreed  that  8800  Is  the  price  of  the 
stock,  and,  no  terms  of  payment  being  sug- 
gested, we  must  conclude  that  such  is  the 
cash  value  payable  at  once.  We  think, 
therefore,  the  plaintiff  made  out  a  case  war- 
ranting a  judgment  for  this  sum. 

The  theory  of  the  defense  is  that  James 
Stearns  had  forfeited  his  stock,  hut  the  ut- 
most of  its  proffer  is  that  he  committed 
acts,  for  which  the  association  might  have 
in  his  lifetime  declared  a  forfeiture.  It  did 
not  however,  undertake  to  so  penalise  him. 
His  failure  to  perform  service  under  the 
statute,  affected  his  right  to  dividends,  not 
the  value  of  the  stock  to  his  estate,  and  the 
executrix  Is  not  making  claim  for  dividends. 
The  association  was  not  denied  any  lawful 
defense,  and  the  affirmative  charge  for  the 
plaintiff  was  proper. 

The  judgment  is  affirmed. 

SHACKLEFORD,  a  J,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 
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BREVARD  NAVAL  STORES  CO.  et  aL  t. 
COMMERCIAL  BANK  OF  JACK- 
SONVILLE. 

(Supreme  Court  of  Florida.    March  27,  1914.) 

(Syllabua  by  the  Court.) 

L  Appeal  and  Ebbob  (|  181')— Objbotiohs— 
Waivbb. 

Objections  to  formal  matters  should  be 
made  promptly,  else  they  may  be  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  1141-1151,  1167,  1168, 
1160;  Dec.  Dig.  f 181.»] 

2.  Mortgages  (|  497*)  —  Mohet  Decbee  — 
fobeclosubk. 

A  final  decree  in  foreclosure,  ordering  the 
defendant  to  pay  a  certain  amount,  and  that,  in 
default  thereof,  the  mortgaged  property  be  sold, 
is  not  a  money  decree,  even  though  the  master 
appointed  to  make  the  sale  is  directed  to  report 
to  the  court  should  there  be  a  deficiency. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ||  1469,  1471-1473;   Dec.  Dig.  | 

3.  Costs  (|  238*)  —  Appeal  —  Cobbxctxoh  of 

Decbee. 

The  appellate  court,  in  correcting  an  ob- 
vious clerical  misprision  in  a  decree,  may  deny 
the  costs  of  an  appeal  to  an  appellant  who  made 
no  effort  to  have  the  error  corrected  in  the  lower 
court 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent 
Dig.  H  908-919;  Dec  Dig.  {  238*] 

Appeal  from  Circuit  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Bill  by  the  Commercial  Bank  of  Jackson- 
ville, a  corporation,  against  the  Brevard  Na- 
val Stores  Company,  a  corporation,  and  oth- 
ers. From  a  decree  for  plaintiff,  defendants 
appeal.   Modified  and  affirmed. 

Bisbee  &  Bedell  and  A.  H.  King,  all  of 
Jacksonville,  for  appellants.  Reynolds  & 
Rogers,  of  Jacksonville,  for  appellee. 

COCKRELL,  J.  This  Is  an  appeal  from  a 
final  decree  in  favor  of  the  bank,  ordering 
certain  mortgaged  property  sold  to  satisfy 
liens  adjudicated  in  its  favor.  The  liens 
consist  of  two  mortgages  executed  by  the 
Jacksonville  Machine  Works,  and  a  prior 
judgment  against  that  corporation,  which  the 
bank,  for  self-protection,  had  to  pay  off.  In 
the  inception  of  the  suit,  the  Jacksonville 
Machine  Works  was  made  a  party,  but  the 
bill  was  dismissed  as  to  It;  the  Brevard 
Naval  Stores  Company  having,  prior  to  this 
suit,  purchased  all  the  mortgaged  property, 
and  assumed  the  payment  of  the  mortgages. 
The  Naval  Stores  Company  interposed  a 
plea  to  the  bill  as  originally  framed,  which 
was  overruled,  and,  after  the  cause  was  dis- 
missed as  to  the  machine  works,  attempted 
to  file  a  demurrer,  which,  however,  was  not 
verified,  and  the  court  properly  declined  to 


recognize  it,  and  entered  a  decree  pro  con- 
fesso. 

[1]  The  appellants  contend  that  the  court 
erred  In  allowing  the  complainant  to  file  a 
supplemental  bill  to  bring  in  the  enforced 
payment  of  a  judgment  against  the  machine 
works,  the  payment  having  been  made  after 
the  filing  of  the  original  bill,  but  before  an- 
swer. If  this  be  a  serious  Irregularity,  such 
as  to  call  forth  condemnation  from  this  court, 
it  avails  nothing  now,  for  the  reason  that  the 
defendants  had  ample  opportunity  to  object 
to  the  form  in  the  circuit  court  in  an  orderly 
way,  and  did  not  do  so. 

[2]  Possibly  the  principal  contention,  of  the 
appellants  Is  that  the  final  decree  is  a  money 
judgment  against  the  machine  worKs,  which 
had  been  dismissed  as  a  party.  It  is  true 
that  the  decree  orders:  "That  the  defend- 
ants do  within  five  days  from  the  date  of 
this  decree  pay  to  the  complainant  the  sum 
of  $16,244.99,  •  •  •  and  that,  in  default 
of  such  payment,  said  mortgage  premises 
*  •  *  sold;"  and,  further,  that  in  the 
event  the  property  do  not  bring,  enough  to 
satisfy  the  decree,  the  master  report  the  de- 
ficiency to  the  court  for  further  order.  While 
the  title  of  the  decree  still  retained  the  Jack- 
sonville Machine  Works  at  its  masthead,  as 
from  the  beginning,  the  record  as  a  whole 
shows  that  it  is  in  no  wise  concerned  with 
the  decree,  being  no  longer  a  party  defend- 
ant Moreover,  the  decree  is  in  no  sense  in 
form  or  legal  effect  a  money  decree.  Scott 
v.  Rubs  &  Guyton,  21  Fla.  260. 

We  need  not  anticipate  what  may  take 
place  should  the  sale  not  produce  sufficient 
funds  to  satisfy  the  decree,  and  a  deficiency 
judgment  be  asked  against  the  Naval  Stores 
Company.  The  circuit  court  has  not  under- 
taken to  anticipate  that  contingency,  nor 
shall  we  do  so. 

[S]  There  is  a  slight  misprision  in  the  de- 
cree, in  that  it  reads  to  draw  Interest  from 
the  10th  day  of  September,  Instead  of  from 
the  16th  of  that  month,  due  to  the  fact  that 
the  decree  as  drafted  was  not  signed  immedi- 
ately. Such  errors  should  be  corrected  by  ap- 
plication to  the  circuit  courts,  and  not  by  the 
expense  and  delay  by  appeals  to  this  court 
No  effort  having  been  made  to  have  the  ob- 
vious error  corrected  there,  we  shall  exercise 
the  power  granted  us  by  declining  to  cast 
the  costs  of  the  appeal  upon  the  appellee. 

The  judgment  of  this  court  will  therefore 
be  that  the  decree  be  modified  in  the  manner 
indicated,  and,  as  modified,  be  affirmed,  at 
the  cost  of  the  appellant  Brevard  Naval 
Stores  Company. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 


•For  other  ( 
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MATHIS  et  aL  v.  STATE. 
(Supreme  Court  of  Florida.    March  27,  1914.) 

(Byllabut  by  the  OourtJ 
1.  Criminal  Law  (|  1023*)— Decisions  Ap- 
pealable—Necessity  or  Funal  Judgment. 
In  criminal  as  well  as  in  civil  causes  there 
must  be  a  final  judgment  to  support  a  writ  of 
error  from  an  appellate  court 

(Ed.  Note.— For  other  cases,  see  Criminal 
f*w,  Cent.  Dig.  gf  2583-2698;  Dec  Dig.  | 
1028.*] 

2  Criminal  Law  (§8  995,  1023*)— Record  op 
Judgment—  Decisions  Appealable— Final 
Judgment— Approved  Form. 

Where  the  only  semblance  of  a  final  judg- 
ment and  sentence  in  the  record  of  a  criminal 
case,  brought  to  the  appellate  court  by  writ  of 
error,  where  three  defendants  were  jointly  in- 
dicted for  and  convicted  of  a  felony,  is  as  fol- 
lows: "Notice  by  defendants'  counsel  of  a  mo- 
tion for  a  new  trial  was  given.  On  October 
23,  1913,  motion  argued  and  sentenced  to  two 
years  in  state's  prison  on  each"— held,  to  be 
wholly  insufficient  as  a  final  judgment  to  sup- 
port a  writ  of  error.  Held,  further,  that  a  cor- 
rect formula  of  the  entry  of  judgment  and  sen- 
tence in  the  case  should  have  been  substantially 
as  follows: 

"Now  on  -this  day  came  in  person  the  defend- 
ants J.  M.  and  A.  C.  H.  and  J.  C.  McD.  with 
their  counsel  into  open  court,  and  each  of  them, 
being  separately  asked  by  the  court  whether  he 
or  they  had  anything  to  say  why  sentence  of 
the  law  should  not  now  be  pronounced  upon 
him,  say  nothing.  It  is  therefore  the  judg- 
ment, order,  and  sentence  of  the  court  that  you, 
J.  M.  and  A.  C.  H.  and  J.  C.  McD.,  and  each  of 
you,  for  the  crime  of  which  you  have  been  and 
stand  convicted,  be  imprisoned  in  the  state  pen- 
itentiary of  the  state  of  Florida  for  a  period  of 
two  years  from  the  date  of  your  delivery  to  the 
officers  thereof." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig,  U  2518,  2521,  2523-2526, 
2523%,  2530,  2536-2543,  2583-2598;  Dec  Dig. 
{§  Wo,  1023.*] 

Error  to  Criminal  Court  of  Record,  Hills- 
borough County;  Lee  J.  Gibson,  Judge. 

John  Mathis  and  others  were  convicted 
of  crime,  and  bring  error.  Writ  of  error 
dismissed. 

Dozier  A.  De  Vane,  of  Tampa,  for  plaintiffs 
in  error.  T.  F.  West,  Atty.  Gen.,  and  O.  O. 
Andrews,  Asst  Atty.  Gen.,  for  the  State. 


TAYLOR,  J.  [1,2]  In  this  cause  brought 
here  for  review  by  writ  of  error,  the  court 
finds  from  the  court  minutes  in  the  tran- 
script of  record  the  following:  "The  said 
jury  retired,  and  later  returned  their  verdict 
as  follows:  'We  the  jury  find  the  defend- 
ants, John  Mathis,  A.  C.  Harrison  and  J.  C 
McDonald,  guilty  as  charged  in  the  informa- 
tion, so  say  we  all.  J.  R.  Myers,  Foreman.' " 

"Notice  by  defendants'  counsel  of  a  motion 
for  a  new  trial  was  given.  On  October  23, 
1913,  motion  argued  and  sentenced  to  two 
years  in  state's  prison  on  each." 

This  Is  the  only  semblance  of  a  final  Judf- 
ment  and  sentence  in  the  record  brought 
here  for  review.  We  have  no  hesitancy  in 
saying  that  it  is  wholly  insufficient  as  a  final 
judgment  to  support  a  writ  of  error.  A 
correct  formula  of  judgment  and  sentence 
in  this  case  would  be  substantially  as  fol- 
lows :  "Now  on  this  day  came  in  person  the 
defendants  John  Mathis,  A.  C.  Harrison,  and 
J.  C.  McDonald  with  their  counsel  into  open 
court,  and  each  of  them  being  separately 
asked  by  the  court  whether  he  or  they  bad 
anything  to  say  why  sentence  of  the  law 
should  not  now  be  pronounced  upon  him,  say 
nothing.  It  is  therefore  the  judgment  or- 
der, and  sentence  of  the  court  that  you,  Jobs 
Mathis,  A.  C.  Harrison,  and  J.  C.  McDonald, 
and  each  of  you,  for  the  crime  of  which 
you  have  been  and  stand  convicted,  be  im- 
prisoned in  the  state  penitentiary  of  the 
state  of  Florida  for  a  period  of  two  years 
from  the  date  of  your  delivery  to  the  officers 
thereof."  The  court  below  can  now,  at  any 
regular  term  thereof,  impose  upon  the  de- 
fendants a  proper  sentence  on  the  verdict 
already  found  as  above  suggested. 

The  writ  of  error  in  the  cause  is  hereby 
dismissed  for  want  of  a  final  judgment,  at 
the  cost  of  the  plaintiff  in  error. 


SHACKLEFORD,  C.  J.,  and  COCKRELL, 
HOCKER,  and  WHITFIELD,  JJ„  concur. 
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STATU  ex  rel.  MIZELLB  v.  GRAHAM, 
County  Treasurer. 
(Supreme  Court  of  Florida.   March  31,  1914.) 

(ByUabut  by  the  Court.) 

Mandamus  (f  100*)— School  Warrant— Va- 
lidity—Countebsigning— Man  DAWTJB. 

Where  an  administrative  regulation  hav- 
ing the  force  of  law  requires  warrants  drawn 
by  the  county  board  of  public  instruction  against 
the  county  school  funds  to  be  countersigned  by 
the  county  superintendent  of  public  instruction, 
aa  secretary  of  such  board,  and  as  county  su- 
perintendent, the  county  treasurer  will  not  by 
mandamus  be  required  to  pay  a  warrant  not  so 
countersigned. 

TEd.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  55  227-229,  232-235,  237;  Dec.  Dig. 
S  109.«] 

Error  to  Circuit  Court,  Marion  County ;  W. 
S.  Bullock,  Judge. 

Mandamus  by  the  State,  on  the  relation 
of  Elizabeth  Mizelle,  against  John  M.  Gra- 
ham, County  Treasurer.  Alternative  writ 
dismissed,  and  relator  brings  error.  Af- 
firmed. 

Spencer  &  Hocker,  of  Ocala,  for  plaintiff 
in  error.  Hocker  et  Martin,  of  Ocala,  for 
defendant  in  error. 

WHITFIELD,  J.  An  alternative  writ  of 
mandamus  was  issued  in  the  circuit  court 
commanding  the  county  treasurer  to  pay  a 
county  school  warrant  held  by  the  relator,  or 
to  show  cause  for  not  doing  so.  The  war- 
rant was  by  the  county  board  of  public  In- 
struction ordered  to  be  drawn,  and  was 
drawn  and  signed  by  the  chairman  of  the 
board.  The  return  by  answer  avers  that, 
by  section  142  of  the  General  Statutes,  "the 
state  superintendent  of  public  instruction  is 
charged  with  the  duty,  among  other  things, 
of  prescribing  'regulations  for  the  manage- 
ment of  the  department  of  public  instruc- 
tion'; and  *  *  *  that  the  state  depart- 
ment of  public  instruction  and  the  state  su- 
perintendent of  public  Instruction,  have  or- 
dered and  required  that  all  warrants  issued 
by  and  under  authority  of  the  county  boards 
of  public  instruction  in  the  state  of  Florida 
shall  not  only  be  signed  by  the  chairman  of 
the  board,  •  *  *  but  shall  also  be  coun- 
tersigned by  the  county  superintendent  of 
public  instruction,  as  secretary  of  such  board, 
and  as  county  superintendent;"  and  that 
the  warrant  was  not  countersigned  by  the 
county  superintendent  of  public  instruction 
of  the  county,  and  as  ex  officio  secretary  of 
the  board  of  public  Instruction  for  the  coun- 
ty. In  an  agreed  statement  it  Is  stipulated 
"that  all  statements  of  fact  made  in  the  an- 
swer of  the  respondent  are  true."  The  alter- 
native writ  of  mandamus  was  dismissed,  and 
the  relator  took  writ  of  error. 

The  statute  does  not  prescribe  the  form 
and  manner  of  drawing  county  school  war- 
rants, but  it  does  give  to  the  state  board  of 
public  instruction  and  to  the  state  superin- 


tendent of  public  instruction  such  duties  and 
powers  as  would  authorize  them  to  prescribe 
rules  and  regulations  for  issuing,  record- 
ing, paying,  and  canceling  warrants  drawn 
against  school  funds  of  the  county  ,*  and  such 
rules  and  regulations  have  the  force  of  law, 
when  not  in  conflict  with  the  statutes  or  pub- 
lic policy  of  the  state.  A  regulation  that 
such  warrants  shall  be  countersigned  by  the 
county  superintendent  of  public  Instruction 
is  quite  appropriate.  He  is  by  law  ex  officio 
secretary  of  the  county  board  of  public  in- 
struction, with  large  powers  and  duties  in 
the  administration  of  the  county  school 
funds. 

It  is  admitted  "that  the  state  department 
of  public  instruction  and  the  state  superin- 
tendent of  public  Instruction  have  ordered 
and  required  that  all  warrants  Issued  by  and 
under  authority  of  the  county  boards  of  pub- 
lic Instruction  in  the  state  of  Florida  shall 
not  only  be  signed  by  the  chairman  of  the 
board,  but  shall  also  be  countersigned  by  the 
county  superintendent  of  public  instruction, 
aa  secretary  of  such  board,  and  as  county 
superintendent,"  and  that  the  warrant  was 
not  so  countersigned.  Such  a  regulation  be- 
ing within  the  province  of  the  stated  officials 
of  the  educational  department  of  the  state, 
and  not  being  contrary  to  any  statute  or 
public  policy,  but  being  a  salutary  regulation 
having  the  force  of  law  within  its  proper 
sphere  of  operation,  it  should  be  complied 
with  before  the  treasurer  will,  by  manda- 
mus, be  required  to  pay  a  warrant  not  drawn 
in  accordance  with  the  reasonable  and  proper 
regulation. 

The  judgment  dismissing  the  alternative 
writ  of  mandamus  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR  and 
COCKRELL,  JJ.,  concur.  HOCKER,  J., 
takes  no  part 


ABSTRACT  &  REALTY  CO.  v.  CITY  OF 

GAINESVILLE. 
(Supreme  Court  of  Florida.    March  27,  1914. 
Headnote  filed  May  5,  1914.) 

(Byllabtu  by  the  Court.) 

Appeal  and  Ebbob  (§  684*)— Injunction— 
Reoobd — Review  . 

Where  a  temporary  injunction  has  been 
granted  by  a  circuit  judge  to  prevent  the  erec- 
tion of  a  building  on  a  strip  of  land  alleged  to 
have  been  dedicated  as  a  street,  and  an  appeal 
taken  from  this  order,  and  it  is  impossible,  from 
the  condition  of  the  record,  to  pass  satisfacto- 
rily upon  the  questions  presented,  the  order  ap- 
pealed from  will  be  affirmed,  in  order  that  the 
facts  may  be  more  clearly  presented  on  final 
hearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Faror.  Cent  Dig.  §§  2887-2890;   Dec.  Dig.  § 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty ;  J.  T.  Wills,  Judge. 

Bill  by  the  City  of  Gainesville  to  enjoin  the 
Abstract  &  Realty  Company  from  erecting 
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and  building  on  land  alleged  to  have  been 
dedicated  as  a  street  From  decree  for  plain- 
tin*,  defendant  appeals.  Affirmed. 

Evans  Halle,  of  Gainesville,  for  appellant 
Robert  E.  Davis,  of  Gainesville,  for  appellee. 

HOOKER,  J.  The  city  of  Gainesville  filed 
a  bill  in  the  circuit  court  of  Alachua  county 
in  October,  1918,  against  the  appellant  to 
enjoin  it  from  erecting  a  building  on  a  strip 
of  land  30  feet  wide  between  blocks  11  and 
14  of  Ingram's  addition  to  the  dty  of  Gaines- 
ville, alleging  that  said  strip  of  land  was  re- 
served and  dedicated  as  a  street  by  Mary 
C.  McDermott  and  John  McDermott  in  their 
deed  to  Walter  S.  Land  on  the  30th  of  July, 
1866,  which  was  recorded  in  Deed  Rook  G, 
at  page  8,  of  the  Public  Records  of  Alachua 
county.  The  circuit  judge,  on  a  hearing  up- 
on the  bill,  answer,  and  numerous  affidavits, 
granted  a  temporary  injunction  in  accord- 
ance with  the  prayer  of  the  bill  From  this 
order  or  decree  an  appeal  was  taken  to  this 
court 

From  the  condition  of  the  record  it  Is  Im- 
possible for  this  court  to  satisfactorily  pass 
on  the  questions  presented.  There  are  no 
plats  or  maps  filed  in  the  case,  showing  the 
streets,  their  directions  or  dimensions  around 
the  lots  In  dispute.  The  answer  abounds  in 
denials  of  essential  "allegations  of  the  bill, 
without  qualification  or  explanation,  whlch^ 
under  the  circumstances,  are  unintelligible  to 
us.  In  other  words,  the  situation  may  be 
clear  to  those  who  are  familiar  with  it  but 
it  is  not  quite  so  to  this  court  Under  the 
circumstances,  we  affirm  the  order  appealed 
from,  in  order  that  testimony  may  be  taken 
that  will  put  the  issues  in  an  intelligible  and 
clear  light. 

The  decree  appealed  from  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
OOCKRELL,  and  WHITFIELD,  JJ.,  concur. 


SWEETING  v.  STATE. 
(Supreme  Court  of  Florida.   March  31,  1914.) 

(ByUabua  by  the  Court.) 

Receiving  Stolen  Goods  (|  7*)— Informa- 
tion— Sufficiency. 

Ad  information,  based  on  section  3304  of 
the  General  Statutes  of  Florida,  which  charges 
the  defendant  with  the  crime  of  buying,  receiv- 
ing, and  aiding  in  the  concealment  of  certain 
described  property  is  fatally  defective  if  it  fails 
to  allege  that  such  property  was  stolen  prop- 
erty; and  it  is  reversible  error  to  deny  a  mo- 
tion to  quash  such  information. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  H  9-14;  Dec  Dig. 
I  7.*] 

Error  to  Criminal  Court  of  Record,  Dade 
County;  H.  F.  Atkinson,  Judge. 

W.  S.  Sweeting  was  convicted  of  receiving 
stolen  goods,  and  brings  error.  Reversed. 


L.  R  Railey,  of  Miami,  for  plaintiff  In  er- 
ror. T.  F.  West  Atty.  Gen.,  and  C.  O.  An- 
drews, Asst  Atty.  Gen.,  for  the  State. 

SHACKLEFORD,  a  J.  W.  8.  Sweeting 
was  tried  and  convicted  upon  the  following 
information: 

"James  T.  Sanders,  county  solicitor  for 
the  county  of  Dade,  prosecuting  for  the  state 
of  Florida,  in  the  said  county,  under  oath,  in- 
formation makes  that  W.  S.  Sweeting,  labor- 
er, late  of  the  county  of  Dade  and  state  of 
Florida,  on  the  16th  day  of  February,  In  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  thirteen,  in  the  county  and  state  afore- 
said, 

"Did  then  and  there  buy,  receive,  and  aid 
in  the  concealment  of  certain  property,  to 
wit  thirty  domestic  fowls,  commonly  called 
chickens,  and  of  the  value  of  one  dollar  each, 
he,  the  said  W.  S.  Sweeting,  at  the  time  of 
so  buying,  receiving,  and  concealing  the  said 
domestic  fowls,  commonly  called  chickens, 
well  knowing  the  same  to  have  been  stolen, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Florida." 

The  defendant  filed  a  motion  to  quash  the 
Information,  which  was  denied,  and  this  rul- 
ing forms  the  basis  for  the  first  assignment 
We  are  of  the  opinion  that  this  error  is  well 
assigned.  The  information  is  based  on  sec- 
tion 3304  of  the  General  Statutes  of  Florida, 
which  reads  as  follows : 

"Whoever  buys,  receives  or  aids  in  the  con- 
cealment of  stolen  money,  goods  or  property, 
knowing  the  same  to  have  been  stolen,  shall 
be  punished  by  imprisonment  In  the  state 
prison  not  exceeding  five  years  or  by  fine  not 
exceeding  five  hundred  dollars." 

This  section  constituted  section  2451  of 
the  Revised  Statutes  of  Florida,  which  was 
construed  in  Anderson  v.  State,  38  Fla.  3,  20 
South.  766.  The  Information  in  the  instant 
case  is  fatally  defective,  for  the  reasons 
pointed  out  in  the  cited  case.  There  is  no  oc- 
casion for  us  to  repeat  what  was  said  there- 
in. It  is  sufficient  to  say  that  the  informa- 
tion fails  to  allege  that  the  goods  were  stolen 
goods. 

Judgment  reversed. 

TAYLOR,  OOCKRELL,  HOOKER,  and 
WHITFHCLD,  JJ.,  concur. 

COCKRELL,  J.  If  I  felt  free  to  decide 
the  sufficiency  of  the  information  as  an 
original  proposition,  I  would  vote  to  uphold 
It  but  In  view  of  the  fact  that  the  Legis- 
lature, in  enacting  the  General  Statutes,  has 
re-enacted  the  former  statute  with  specific 
reference  to  the  Anderson  Case,  construing 
a  similar  indictment  Insufficient  I  am  not  at 
liberty  to  overrule  that  case.  WHIT- 
FIELD, J.,  concurs  with  me. 
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STRINGFELLOW  et  al.  y.  AJAX-GRIEB 

RUBBER  CO. 
(Supreme  Court  of  Florida.    March  31,  1914. 
Rehearing  Denied  April  22,  1914.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbob  (8  1169*)— Gboukd  fob 
Reversal— Default  judgment. 

Where  a  writ  of  error  is  duly  taken  to  a 
final  judgment  entered  by  the  clerk  consequent 
upon  a  default  entered  by  the  clerk,  any  ma- 
terial errors  in  the  proceedings  that  reasonably 
could  do  injustice  to  the  plaintiff  in  error  may 
be  cause  for  reversing  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4631-4539;  Dec  Dig.  | 
1169.*] 

2.  Judgment  (|  120*)— Default  Judgment— 
Entbt. 

Where  service  of  summons  ad  res  Is  had 
upon  only  one  of  two  defendants,  and  the  prae- 
cipe for  default  asks  for  a  default  "against  the 
defendant"  it  is  material  error  for  the  clerk 
to  enter  a  default  against  the  "defendant"  with- 
out stating  which  one. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  |  210;  Dec.  Dig.  f  120.*] 

3.  Judgment  (|  120*)— Default  Judgment— 

Entbt. 

Where  service  of  summons  ad  res  is  had  up- 
on two  defendants,  and  the  praecipe  for  default 
asks  for  a  default  "against  the  defendant."  it  is 
material  error  for  the  clerk  to  enter  a  default 
against  the  "defendants." 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  8  210;  Dec  Dig.  §  120.*] 

Error  to  Circuit  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Assumpsit  by  the  AJaz-Grieb  Rubber  Com- 
pany, a  corporation,  against  R.  L.  String- 
fellow  and  another,  copartners  as  the  L.  A. 
Mitchell  Motor  Company.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded. 

Cockrell  &  Cockrell  and  A.  H.  &  Roswell 
King,  all  of  Jacksonville,  for  plaintiffs  in 
error.  Marks,  Marks  &  Holt  of  Jackson- 
ville, for  defendant  In  error. 

WHITFIELD,  J.  The  declaration  herein 
contains  only  common  counts  in  assumpsit 
A  summons  was  served  on  the  defendant  L. 
A.  Mitchell  on  July  24,  1913,  and  alias  sum- 
mons was  served*  on  the  defendant  R.  L. 
Stringfellow  on  August  14,  1913.   On  August 

4.  1913,  a  praecipe  for  the  entry  of  a  default 
was  filed  In  the  following  words: 

"In  the  Circuit  Court  of  Duval  County,  State 
of  Florida. 

"AJax-Grieb  Rubber  Company,  a  Corporation, 
v.  R  L.  Stringfellow  and  L.  A.  Mitchell, 
Copartners  Trading  as  L.  A.  Mitch- 
ell Motor  Company. 
"Assumpsit    Damages,  $4,000.00. 
"The  clerk  of  the  circuit  court  of  Duval 
county,  state  of  Florida,  will  please  enter 
default  against  the  defendant  in  the  above- 
entitled  cause,  on  the  rule  day  in  August, 
A.  D.  1913,  for  failure  to  appear." 


On  the  same  day  a  default  was  entered  in 
the  "Default  Docket"  as  follows: 

"Ajaz-Grieb  Rubber  Company,  a  Corporation, 
v.  R,  L.  Stringfellow  &  L.  A.  Mitchell, 
Copartners  as  L.  A.  Mitchell 
Motor  Company. 
"Default 

"It  appearing  that  the  defendants  herein 
have  been  duly  served  according  to  law,  and 
said  defendants  having  failed  to  appear  on 
or  before  this  the  rule  day  as  required,  now 
on  motion  of  complainant  by  its  attorney  a 
default  is  hereby  entered  against  the  said 
defendant  for  want  of  appearance  herein." 

On  September  1,  1913,  a  praecipe  for  the 
entry  of  a  default  was  filed  as  follows: 

"In  the  Circuit  Court  of  Duval  County,  State 
of  Florida. 

"Ajax-Grieb  Rubber  Company,  a  Corporation, 
y.  R.  L.  Stringfellow  and  L.  A  Mitch- 
ell, Copartners  Trading  as  L.  A. 

Mitchell  Motor  Company. 
"Assumpsit  Damages,  $4,000.00. 
"The  clerk  of  the  circuit  court  of  Duval 
county,  state  of  Florida,  will  please  enter 
default  against  the  defendant  in  the  above- 
entitled  cause,  on  the  rule  day  in  September, 
A  D.  1913,  for  failure  to  appear." 

On  the  same  day  the  following  default  en- 
try was  made  in  the  "Default  Docket": 

"Ajaz-Frieb  Rubber  Co.  v.  R.  L.  Stringfel- 
low &  L.  A.  Mitchell,  Copartners 
as  L.  A.  Mitchell  Motor  Co. 
"It  appearing  that  the  defendants  herein 
have  been  duly  served  according  to  law,  and 
said  defendant  having  failed  to  appear  on 
or  before  this  the  rule  day  as  required,  now 
on  motion  of  plaintiff  by  its  attorney  a  de- 
fault is  hereby  entered  against  said  defend- 
ants for  want  of  appearance  herein." 

On  September  12,  1913,  a  final  judgment 
was  entered  by  the  clerk  against  both  de- 
fendants. A  writ  of  error  was  by  the  de- 
fendants duly  taken  to  the  final  judgment 
Among  the  errors  assigned  are  several  that 
the  defaults  entered,  and  the  final  judgment 
entered  thereon  are  erroneous  and  unlawful. 

The  proceedings  by  which  the  clerk  may 
enter  defaults  and  final  judgments  consequent 
upon  the  defaults  should  be  certain  and  un- 
ambiguous ;  every  act  of  the  clerk  should  be 
in  strict  compliance  with  the  statute  under 
which  it  is  taken. 

[1]  Where  a  writ  of  error  is  duly  taken 
to  a  final  judgment  entered  by  the  clerk  con- 
sequent upon  the  default  entered  by  the  clerk, 
any  material  errors  in  the  proceedings  that 
reasonably  could  do  injustice  to  the  plaintiff 
in  error  may  be  cause  for  reversing  the  judg- 
ment 

[2,  S]  The  default  entered  on  August  4th 
was  not  authorized  by  law  as  to  R.  L.  String- 


•For  other  casaa  see  umi  topic  and  section  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 

Digitized  by  Google 


948 


64  SOUTHERN  REPORTER 


(Fla. 


fellow,  who  had  not  then  been  served  with 
summons  In  the  cause.  The  defendant  L.  A. 
Mitchell  had  been  served  with  summons ;  but, 
as  the  praecipe  asks  for  a  default  "against 
the  defendant,"  and  the  default  entry  Is 
"against  the  said  defendant,"  without  any  In- 
dication as  to  which  of  the  two  defendants 
named  in  the  caption  Is  referred  to,  the  en- 
try is  vague,  Indefinite,  and  erroneous  as  to 
L.  A.  Mitchell.  The  praecipe  dated  September 
1,  1913,  asks  for  a  default  "against  the  de- 
fendant," while  the  default  is  "entered 
against  said  defendants"  in  a  cause  entitled 
"Ajax-Frieb  Rubber  Co.  v.  R.  I*  Strfngfel- 
low  &  L.  A.  Mitchell,  Copartners  as  L  A. 
Mitchell  Motor  Co."  When  this  default  was 
entered,  service  had  been  made  on  both  de- 
fendants; but  the  praecipe  asked  for  a  de- 
fault only  "against  the  defendant,"  without 
stating  which  one  of  the  two,  and  the  default 
entry  Is  erroneously  entitled.  Under  these 
circumstances  this  entry  of  default  made  by 
the  clerk  must  also  be  held  to  be  erroneous 
and  improper  as  a  basis  for  a  final  judgment 
to  be  entered,  not  by  tbe  court,  but  by  the 
clerk.  The  errors  shown  being  material  and 
apparently  harmful  to  substantia]  rights  of 
the  defendants,  a  reversal  of  the  judgment 
should  follow. 

It  appears  that  the  final  judgment  entered 
by  the  clerk  in  the  "Default  Docket"  under 
tbe  statute  is  not  tested  and  signed  by  the 
clerk  as  proper  practice  would  seem  to  re- 
quire. 

The  judgment  is  reversed,  and  the  cause  is 
remanded  for  proper  proceedings  on  the  dec- 
laration filed  in  the  cause. 

SHACKLEFORD,  O.  J.,  and  TAYLOR, 
OOCKRELL,  and  HOCKER,  JJ.,  concur. 


BEEKMAN  v.  SONNTAG  LNV.  CO. 
(Supreme  Court  of  Florida.    March  31,  1914.) 

(Byllabui  by  the  Court.) 

1.  Specific  Performance  (§  20*)— Jurisdic- 
tion—Title— Vendob  and  Purchaser. 

If  the  vendor  of  land  is  in  a  situation  to 
obtain  title,  is  in  such  a  situation  that  it  is  only 
necessary,  for  instance,  for  him  to  pay  the  sum 
of  $500  to  the  executor  of  an  estate  who  holds 
the  legal  title,  and  who  is  bound  by  the  terms  of 
his  testator's  will  to  convey  the  same  upon  such 
payment  by  the  vendor,  or  to  do  like  acts  clearly 
within  his  power  and  thus  acquire  title,  a  court 
of  equity  will  retain  the  bill,  will  require  him 
to  perform  such  acts,  and  will  decree  specific 
performance. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §  48 ;  Dec.  Dig.  {  20.*] 

2.  Principal  and  Agent  (|  92*)— Acts  or 
Agent — Binding  Effect. 

The  acts  of  an  agent,  performed  within  the 
scope  of  his  real  or  apparent  authority,  are  bind- 
ing upon  his  principal.  The  public  have  a  right 
to  rely  upon  an  agent's  apparent  authority,  and 
are  not  bound  to  inquire  as  to  his  special  pow- 


ers, unless  the  circumstances  are  such  as  to  put 
them  upon  inquiry. 

•  [Ed.  Note.— For  other  cases,  See  Principal  and 
Agent,  Cent  Dig.  fg  246,  246,  260-253,  692; 
Dec.  Dig.  |  92.*J 

8.  Frauds,  Statute  of  ({  116*)— Princtpai- 
and  Agent  — Parol  Authority— Salx  or 

Realty. 

Parol  authority  is  sufficient  to  authorize  an 
agent  to  execute  a  contract  for  his  principal  for 
the  sale  of  real  estate. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  ||  261-280;  Dec  Dig.  | 
116.*] 

Appeal  from  Circuit  Court,  Volusia  Coun- 
ty ;  Jas.  A.  Perkins,  Judge. 

Bill  by  D.  D.  Beekman  against  the  Sonntag 
Investment  Company,  a  corporation.  From 
a  decree  dismissing  the  bill,  complainant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

The  appellant,  as  complainant  below,  filed 
his  bill  of  complaint  in  equity  in  the  circuit 
court  of  Volusia  county  against  the  appellee, 
as  defendant  below,  alleging  therein  as  fol- 
lows: 

"D.  D.  Beekman,  of  Washington,  In  the 
District  of  Columbia,  brings  this,  his  bill, 
against  the  Sonntag  Investment  Company,  a 
corporation  organized  and  existing  under  the 
laws  of  some  one  of  the  United  States  other 
than  the  state  of  Florida,  and  having  an  of- 
fice and  doing  business  In  Evansville,  Ind., 
and  at  Seabreeze,  in  the  county  of  Volusia 
and  state  of  Florida. 

"And  thereupon  your  orator  complains  and 
says  that  said  Sonntag  Investment  Company, 
on  the  11th  day  of  June,  1908,  being,  or  pre- 
tending to  be,  seised  and  possessed  in  fee 
simple  of  the  following  described  real  prop 
erty,  situate,  lying,  and  being  in  the  county 
of  Volusia  and  state  of  Florida,  to  wit:  Lots 
2  and  3,  block  45,  and  lots  2,  4,  and  6,  block 
42,  according  to  the  map  of  East  Daytona  of 
record  in  the  oflice  of  the  clerk  of  the  circuit 
court  of  Volusia  county,  Florida,  In  Map  Book 
2,  p.  106— entered  in  a  written  agreement  with 
your  orator  by  which  it  sold  your  orator 
said  lots,  and  your  orator  paid  therefor  the 
sum  of  $1,  the  receipt  whereof  was  acknowl- 
edged by  said  Sonntag  Investment  Company, 
and  agreed  to  give  said  company  a  bill  of 
sale  for  the  auxiliary  yacht  Crystal  Wave 
Said  written  agreement  was  signed,  'Sonntag 
Investment  Co.  A.  I.  Miller,  Resident  Agent,' 
and  'D.  D.  Beekman'— was  witnessed  by  H.  G. 
Wilson  and  John  W.  Williams,  who  signed 
their  names  as  subscribing  witnesses  thereto, 
and  was  acknowledged  by  the  said  A.  I.  Mil- 
ler, as  resident  agent,  and  by  your  orator  on 
said  11th  day  of  June,  1908,  and  was  filed  for 
record  and  recorded  according  to  law  on  the 
20th  day  of  August,  1908,  in  Book  45  of 
Deeds,  at  page  486  of  the  Records  of  Volusia 
County,  Fla.,  as  by  the  original  of  said  Instru- 
ment in  possession  of  your  orator  with  its 
certificates  of  acknowledgment  and  record 
will  more  fully  appear,  and  which  your  or- 
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a  tor  Is  ready  to  produce  In  court  when  re- 
quired. 

"(2)  Your  orator  further  shows  unto  your 
honor  that  within  a  few  days  after  the  execu- 
tion of  said  written  agreement  he  delivered 
said  yacht  Crystal  Wave  to  said  Sonntag  In- 
vestment Company  (who  have  used  the  same 
as  their  own  property,  and  had  said  yacht  al- 
tered from  an  auxiliary  yacht  to  a  launch), 
and  would  have  given  said  company  a  bill  of 
sale  of  said  yacht  had  they  required  It,  but 
yonr  orator  was  Informed  by  the  customs  au- 
thorities that  said  yacht,  being  under  20  tons' 
measurement,  had  been  dropped  from  regis- 
try, and  that  no  bill  of  sale  was  neces- 
sary, but  that  title  to  her  would  pass  by  de- 
livery of  possession  as  In  case  of  other  per- 
sonal property,  and  your  orator  communicat- 
ed such  Information  to  the  agents  and  officers 
of  said  company,  and  they  did  not  require  a 
bill  of  sale.  Your  orator,  however,  to  comply 
literally  with  said  contract  on  his  part,  has 
executed  a  bill  of  sale  of  said  yacht  which  is 
filed  in  the  court  with  this  bill  of  complaint 
and  tendered  to  the  defendant 

"(3)  Your  orator  further  shows  unto  your 
honor  that  in  October,  1008,  one  W.  L.  Sonn- 
tag, the  treasurer  and  at  that  time  the  local 
manager  of  said  company  at  Seabreeze,  Fla., 
explained  to  your  orator  that  a  mistake  had 
been  made  in  the  description  of  one  of  the 
lots  sold,  and  wrote  on  the  top  of  said  con- 
tract, "Lot  #3  B  #42  to  be  substituted  for 
Lot  #2  B  #42 ;  and  your  orator*  accepted 
such  amendment  of  said  contract 

"(4)  And  your  orator  shows  unto  your 
honor  that  he  has  fully  complied  with  his 
part  of  said  contract  by  delivering  to  defend- 
ant said  yacht  Crystal  Wave,  but  the  de- 
fendant refused  to  make  him  a  conveyance  by 
deed  of  said  lots  2  and  3  of  block  45  and  lots 
3,  4,  and  6  of  block  42  of  East  Dayton  a,  up- 
on his  request  and  claim  that  said  A.  I.  Mil- 
ler, who  signed  said  contract  had  no  au- 
thority and  never  was  an  agent  of  said  com- 
pany further  than  that  he  received  commis- 
sion for  selling  various  lots;  but  your  orator 
says  that  said  Miller  had  a  sign  on  the  office 
of  the  Sonntag  Investment  Company  at  Sea- 
breeze, stating  that  he  was  its  resident  agent 
that  on  the  15th  day  of  June,  1908,  said  com- 
pany contracted  to  deed  him  lot  3  of  block  18 
of  East  Daytona  for  $500,  and  took  his  note 
due  in  one  year  for  $450  of  said  price,  and 
demanded  payment  of  said  note  on  its  ma- 
turity through  the  Merchants'  Bank  of  Day- 
tona, thus  recognizing  the  validity  of  said 
contract  although  it  is  signed,  'Sonntag  In- 
vestment Company,  by  A.  I.  Miller,  Resident 
Agent'  and  by  your  orator  precisely  as  Is  the 
contract  which  said  company  now  seek  to 
repudiate. 

"(5)  Your  orator  further  shows  unto  your 
honor  that  at  the  time  said  agreement  was 
under  consideration  Mr.  Miller,  Mr.  W.  L. 
Sonntag,  Mr.  M.  L.  Waggoner,  and  your  or- 
ator were  together  at  the  ofnce  of  the  Sonn- 


tag Investment  Company  at  Seabreeze;  that 
both  Mr.  Sonntag  and  Mr.  Waggoner  were  di- 
rectors of  said  company,  and  Mr.  Sonntag 
was  manager  at  Seabreeze,  although  he  has 
recently  been  succeeded  in  that  position  by 
Mr.  Waggoner;  that  It  was  decided  to  take 
the  Crystal  Wave  in  trade  for  said  lots,  and 
Mr.  Sonntag  told  Mr.  Miller  to  make  out  the 
contract  In  your  orator's  presence,  and  Mr. 
Miller  drew  a  contract  which,  on  reading, 
your  orator  rejected,  as  it  was  in  the  form  of 
an  option;  thereupon  Mr.  Sonntag  said  to 
Mr.  Miller,  'You  have  power  of  attorney  and 
can  fix  this  up  with  the  Doctor  to-morrow ;' 
and  thereupon  your  orator  was  led  to  believe 
that  said  Miller  had  full  authority  In  the  ' 
premises,  and  accepted  the  contract  set  up  in 
this  bill,  and  delivered  said  yacht  to  said 
Miller,  as  the  resident  agent  of  said  defend- 
ant. Your  orator  further  shows  that  within 
a  few  days  thereafter  the  said  Sonntag, 
Waggoner,  Miller,  and  others  took  a  trip  on 
said  yacht  to  St  Augustine,  and  used  said 
boat  as  the  property  of  said  company  until 
the  fall  of  1008,  when  they  took  her  to  Root's 
boatyard  at  Daytona,  and  had  her  material- 
ly altered  and  changed  in  many  respects, 
and  afterwards  said  Sonntag  listed  her  for 
sale  with  one  E.  T.  Conrad,  and  also  asked 
your  orator  to  try  to  find  a  purchaser  for 
said  boat,  and  the  said  Sonntag  amended  said 
contract  by  the  substitution  of  lot  3  for  lot  2 
of  block  42,  writing  said  amendment  himself 
upon  the  top  of  said-  contract  and  your  ora- 
tor says  that  said  pretended  defense  that 
said  contract  Is  not  the  contract  of  the  Sonn- 
tag Investment  Company  is  false  and  fraud- 
ulent and  ought  not  to  be  entertained  by 
this  court 

"(6)  Your  orator  further  shows  unto  your 
honor  that  said  yacht  has  never  been  in  his 
possession  since  he  delivered  it  to  Mr.  Miller 
upon  receiving  said  contract;  that  it  was 
used  constantly  by  said  Sonntag  Investment 
Company  until  they  broke  the  engine,  broke 
the  rudder,  and  finally  broke  the  clutch.  It 
was  then  taken  to  Mr.  Root's  boatyard  In 
Daytona  by  Mr.  Sonntag's  order,  and  the  rig- 
ging taken  off,  the  mast  taken  out,  the  bow- 
sprit cut  off,  and  the  carved  woodwork  In  the 
cabin  painted  over;  and  these  alterations 
were  made  after  defendant  company  had  had 
possession  of  said  boat  for  six  months.  Since 
that  time  the  machinery  in  said  boat  has 
been  taken  to  pieces  and  dispersed;  said 
boat  has  been  left  unpalnted  and  neglected, 
and  charges  of  some  $100  or  more  are  against 
her. 

"(7)  Your  orator  further  shows  unto  your 
honor  that  at  the  time  said  contract  was 
made  Mr.  Sonntag  explained  to  him  that  it 
would  not  be  convenient  to  give  a  deed  at 
that  time,  because  his  company  had  to  pay 
to  the  Post  estate  $500  before  it  could  make 
a  clear  deed  to  said  lots,  and  that  they  de- 
sired six  months'  time  before  giving  him  a 
deed,  but  your  orator  has  exercised  posses- 


Digitized  by  Google 


950 


64  SOUTHERN  REPORTER 


(Fla. 


sion  of  said  lots  ever  since  the  sale  of  them 
to  him  by  said  contract,  and  has  paid  the 
taxes  thereon,  and  your  orator  has  since  as- 
certained that  said  Sonntag  Investment  Com- 
pany has  a  contract  made  with  Helen  W. 
Post,  the  owner  in  fee  of  said  lots,  on  June 
22,  1907,  and  in  which  Charles  C.  Post,  the 
husband  of  said  Helen,  joins,  by  wblch  the 
said  Sonntag  Investment  Company  can  de- 
mand a  deed  to  said  lots  to  be  made  to  the 
purchaser  thereof  upon  payment  to  said  Hel- 
en W.  Post  by  said  company  of  the  sum  of 
$100  per  lot,  and  interest  of  said  $100  at  6 
per  cent  per  annum  from  the  date  of  said 
contract ;  and  said  contract  is  recognized  as 
valid  and  is  carried  out  by  the  legal  repre- 
sentatives of  the  estate  of  said  Helen  W. 
Post  and  Chas.  C.  Post,  both  of  whom  are 
dead. 

"(8)  But  now  so  it  is,  may  it  please  your 
honor,  that  the  said  M.  L.  Waggoner  com- 
bining and  confederating  with  said  W.  L. 
Sonntag  and  other  members  of  said  Sonntag 
Investment  Company,  and  contriving  how  to 
wrong  and  injure  your  orator  in  the  prem- 
ises, absolutely  refuse  to  recognize  said  con- 
tract, and  to  make  a  conveyance  of  said  lots 
by  deed  to  your  orator  to  carry  the  same 
into  effect  and  pretend  that  said  Sonntag  In- 
vestment Company  did  not  purchase  and  use 
said  yacht  Crystal  Wave,  and  did  not  make 
said  contract  or  authorize  or  ratify  the  same ; 
whereas,  your  orator  charges  the  contrary 
thereof  to  be  true.  All  which  actings,  doings, 
and  pretenses  of  the  defendant's  officers  and 
agents  are  contrary  to  equity  and  good  con- 
science, and  tend  to  the  manifest  wrong,  in- 
Jury,  and  oppression  of  your  orator  in  the 
premises. 

"For  as  much,  therefore,  as  your  orator  is 
without  remedy  in  the  premises,  except  in  a 
court  of  equity,  your  orator  prays:  That  the 
Sonntag  Investment  Company  be  required  to 
make  full  and  direct  answer  to  this  bill,  but 
not  under  oath,  an  answer  under  oath  being 
expressly  waived;  that  the  said  defendant 
be  required  to  specifically  perform  the  said 
agreement  entered  into  with  your  orator  as 
aforesaid,  and  to  procure  and  deliver  to  your 
orator  a  good  and  sufficient  deed  of  said  de- 
scribed premises ;  and  that  your  orator  may 
have  such  other  and  further  relief  as  equity 
may  require,  and  to  this  court  shall  seem 
meet" 

To  this  bill,  the  defendant  filed  a  demur- 
rer that  was  overruled  by  the  court,  where- 
upon the  defendant  answered  as  follows: 

"The  defendant,  the  Sonntag  Investment 
Company,  a  corporation,  duly  incorporated 
under  the  laws  of  the  state  of  Indiana,  by 
Stewart  &  Bly,  Its  solicitors,  not  waiving  the 
many  imperfections  and  defects  of  said  bill, 
for  answer  thereto  denies  the  allegation  in 
the  bill  that  on  the  11th  day  of  June,  1008, 
they  were  seised  or  pretended  to  be  seised 
in  fee  simple  of  lots  2  and  3,  block  45,  and 
lots  2,  4,  and  6  of  block  42,  according  to  the 


map  of  East  Daytona,  as  alleged  and  set 
forth  in  said  bill,  and  say  that  they  are  not 
now  nor  never  have  been  seised  or  possessed 
of  the  title  to  said  property,  and  have  been 
and  were  only  agents  of  the  Post  estate. 

"This  defendant  further  denies  that  it  or 
any  one  authorized  or  with  power  to  act 
ever  entered  into  a  written  agreement  with 
D.  D.  Beekman,  complainant  by  which  this 
defendant  sold  or  pretended  to  sell  said  lots 
to  the  said  Beekman  for  the  sum  of  $1,  and 
denies  that  over  $1  or  any  other  amount  was 
paid  to  the  Sonntag  Investment  Company  for 
said  lota  by  the  said  D.  D.  Beekman. 

"This  defendant  further  denies  that  it  ever 
by  itself,  or  by  any  one  authorized  to  act 
for  it,  agreed  to  purchase  the  Crystal  Wave. 

"This  defendant  farther  answering,  says 
that  at  the  time  of  the  pretended  agreement 
and  signing  of  it  by  A.  I.  Miller,  resident 
agent,  that  he  was  not  the  agent  of  the  Sonn- 
tag Investment  Company,  nor  was  he  officer 
of  said  company,  nor  did  he  have  any  power 
of  attorney  to  act  for  it,  and  was  otherwise 
mentally  insane  and  incompetent  to  contract 
for  these  defendants  or  any  one  else,  as  this 
defendant  is  informed  and  believes,  and 
charges  to  be  true. 

"This  defendant  further  answering,  says 
that  iff  never  at  any  time  authorized  or  ap- 
pointed the  said  A.  I.  Miller  to  sign  any  con- 
tracts of  the  said  company,  and  that  the 
execution  of  any  contract  of  the  Sonntag  In- 
vestment'Company  by  him  was  without  au- 
thority and  null  and  void. 

"This  defendant,  further  answering,  says 
that  the  acknowledgment  by  the  said  A.  I. 
Miller,  as  resident  agent  of  this  defendant 
was  without  authority  and  null  and  void,  and 
that  the  recording  of  said  agreement  of  the 
20th  day  of  August  1008,  in  Book  45  of 
Deeds,  at  page  486  of  the  Records  of  Volusia 
County,  Fla.,  was  absolutely  null  and  without 
force  or  effect  &nd  without  authority  from 
this  defendant  or  any  of  its  legally  author- 
ized agents,  president,  or  board  of  directors. 

"For  further  answer  defendant  denies  that 
within  a  few  days  after  execution  of  said 
agreement  the  said  D.  D.  Beekman  delivered 
said  yacht  Crystal  Wave  to  the  Sonntag  In- 
vestment Company. 

"The  defendant  further  denies  that  it  has 
used  the  same  as  Its  own  property. 

"The  defendant  denies  that  it  has  had  said 
yacht  altered  from  an  auxiliary  yacht  to  a 
launch. 

"This  defendant  further  answering  as  to 
whether  or  not  the  complainant  would  hare 
given  this  defendant  a  bill  of  sale  of  said 
yacht  had  they  required  it  as  set  forth  in  said 
bill,  has  no  knowledge  as  to  what  the  com- 
plainant would  have  done,  as  they  did  not 
buy  or  purchase  said  Crystal  Wave,  and  had 
no  use  or  desire  for  said  yacht  or  a  bill  of 
sale. 

"As  to  whether  or  not  the  complainant  was 
informed  by  the  custom  authorities  that  said 


Digitized  by  Google 


Fla.) 


BEEKMAN  v.  SONNTAO  INV.  CO. 


951 


yacht,  being  under  20  tons'  measurement,  bad 
been  dropped  from  registry,  and  no  bill  of 
sale  was  necessary,  but  that  the  title  to  her 
would  pass  by  possession  and  delivery  as  in 
case  of  other  personal  property,  this  defend- 
ant has  no  knowledge  or  information  save 
and  except  that  set  forth  in  the  bill,  and 
therefore  denies  the  same. 

"This  defendant  denies  that  such  informa- 
tion as  therein  set  forth  was  communicated 
to  the  agents  and  officers  of  this  defendant, 
and  denies  that  it  had  anything  to  do  with 
said  bill  of  sale. 

"This  defendant  for  further  answer  denies 
that  in  October,  1908,  one  W.  L.  Sonntag, 
the  treasurer  and  at  that  time  the  local  man- 
ager of  said  company  at  Seabreeze,  Fla.,  ex- 
plained to  tbe  complainant  that  a  mistake 
had  been  made  in  one  Of  the  lots  sold,  and 
wrote  on  the  top  of  said  contract,  'Lot.  #3 
B  #42  to  be  substituted  for  Lot  #2  B  #42,' 
and  that  complainant  accepted  such  amend- 
ment of  said  contract. 

"The  defendant  further  denies  that  com- 
plainant complied  with  his  part  of  the  con- 
tract by  delivering  to  said  defendant  the 
said  yacht  Crystal  Wave,  and  denies  that 
the  said  Crystal  Wave  was  ever  delivered 
to  this  defendant 

"Defendant  admits  that  it  refuses  to  make 
a  conveyance  by  deed  of  lots  2  and  3  in 
block  46,  and  lots  2,  4,  and  6  in  block  42, 
East  Daytona. 

"Defendant  admits  that  A.  I.  Miller,  who 
signed  said  contract,  never  had  any  author- 
ity to  sign  the  same,  and  that  it  is  so  claim- 
ed by  this  defendant 

"This  defendant  has  no  knowledge  or  in- 
formation as  to  whether  or  not  the  said  Mil- 
ler had  a  sign  on  the  office  of  the  Sonntag 
Investment  Company's  office  at  Seabreeze, 
Fla.,  stating  that  he  was  its  resident  agent; 
as  to  whether  or  not  said  sign  was  there  or 
not  this  defendant  says  that  A.  I.  Miller  was 
not  authorized  and  could  not  sign  any  con- 
tract for  real  estate,  and  that  any  contract 
signed  by  him  was  null  and  void,  and  that  it 
was  impossible  under  the  laws  of  the  state 
of  Florida  for  the  said  A  I.  Miller  to  sign 
and  seal  and  deliver  a  written  contract  for 
the  sale  of  real  estate  for  said  company; 
that  said  Miller  had  no  seal  of  said  com- 
pany, nor  authority  to  use  one. 

"This  defendant  asserts  that  the  Sonntag 
Investment  Company  did  not  sign,  seal,  and 
deliver  in  the  presence  of  two  witnesses  a 
contract  for  the  sale  of  said  real  estate,  nor 
did  the  said  A.  I.  Miller  sign,  seal,  and  de- 
liver said  contract  as  required  by  law,  even 
though  he  should  have  had  authority. 

"This  defendant  further  answering,  says 
that  it  denies  that  at  the  time  said  agree- 
ment was  under  consideration  Mr.  Miller, 
Mr.  W.  L.  Sonntag,  Mr.  M.  L.  Waggoner,  and 
Mr.  D.  D.  Beekman  were  together  at  the 
office  of  the  Sonntag  Investment  Company 
at  Seabreeze,  and  denies  that  it  was  decided 
to  take  the  Crystal  Wave  in  trade  for  said 


lots,  and  this  defendant  denies  that  Mr. 
Sonntag  told  Mr.  Miller  to  make  out  the 
contract  in  Mr.  Beekman's  presence,  or  any 
one  else's  presence;  this  defendant  denies 
that  Mr.  Sonntag  told  Mr.  Miller,  'You  have 
power  of  attorney  and  can  fix  this  up  with 
the  Doctor  to-morrow.' 

"This  defendant  denies  that  by  reason  of 
said  language  the  complainant  was  led  to 
believe  -that  said  Miller  had  full  authority  in 
the  premises,  and  accepted  the  contract  set 
up  in  the  bill,  and  delivered  said  yacht  to 
said  Miller,  as  the  resident  agent  of  said  de- 
fendant 

"This  'defendant  has  no  knowledge  as  to 
whether  or  not  the  said  Sonntag,  Waggoner, 
Miller,  and  others  took  a  trip  on  said  yacht 
to  St  Augustine,  and  used  the  said  boat  as 
the  property  of  said  company  until  the  fall 
of  1908,  when  they  took  her  to  Root's  boat- 
yard at  Daytona  and  had  her  materially 
altered  and  changed  in  many  respects,  and 
therefore  denies  said  allegations  as  set  forth 
in  said  bill. 

"This  defendant  says  that  it  has  no  knowl- 
edge as  to  whether  or  not  Sonntag  listed 
for  sale  Crystal  Wave  with  one  E.  T.  Con- 
rad, and  also  asked  D.  D.  Beekman  to  find  a 
purchaser  for  said  boat  and  this  defendant 
therefore  denies  the  same. 

"This  defendant  has  no  knowledge  or  In- 
formation as  to  whether  said  Sonntag 
amended  said  contract  by  the  substitution  of 
lot  3  for  lot  2  of  block  42,  writing  said 
amendment  himself  on  the  top  of  said  con- 
tract and  therefore  denies  the  same. 

"This  defendant  further  answering,  says 
that  the  said  contract  is  not  the  contract  of 
the  Sonntag  Investment  Company. 

"This  defendant  further  answering,  de- 
nies that  said  yacht  has  never  been  in  the 
possession  of  complainant  since  his  delivery 
to  Mr.  Miller  upon  receiving  said  contract. 

"This  defendant  denies  that  it  has  been 
used  constantly  by  said  Sonntag  Investment 
Company  until  they  broke  the  engine,  broke 
the  rudder,  and  finally  broke  the  clutch,  and 
this  defendant  denies  that  it  broke  the  en- 
gine, rudder,  or  clutch. 

"This  defendant  denies  that  said  boat  was 
taken  to  Mr.  Roofs  boatyard  in  Daytona  by 
this  defendant  or  by  Mr.  Sonn tag's  order, 
and  the  rigging  taken  off,  the  mast  taken 
out  the  bowsprit  cut  off,  and  the  carved 
woodwork  in  the  cabin  painted  over,  and  de- 
nies that  these  alterations  were  made  after 
defendant  company  had  had  possession  of 
said  boat  for  six  months.  This  defendant 
denies  that  it  had  custody,  charge,  or  con- 
trol of  said  boat 

•This  defendant,  further  answering,  says 
that  it  denies  any  ownership,  control,  or 
responsibility  for  said  boat  and  so  notified 
the  said  complainant 

"The  defendant  further  answering,  says 
that  this  defendant  has  denied  any  owner- 
ship, control,  or  responsibility  for  said  boat 

"This  defendant  further  denies  that  a' 
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the  time  said  pretended  contract  was  made 
Mr.  Sonntag  explained  to  complainant  that 
It  would  not  be  convenient  to  give  a  deed  at 
that  time,  because  his  company  had  to  pay 
the  Post  estate  $600  before  it  could  make  a 
clear  deed  to  said  lots,  and  that  they  desired 
six  months'  time  before  giving  him  a  deed; 
this  defendant,  further  answering,  denies 
that  the  complainant  has  exercised  posses- 
sion of  said  lots  ever  since  the  sale*  of  them 
to  him  by  said  contract,  but,  on  the  contrary, 
says  that  the  title  to  said  lots,  as  well  as 
the  possession  of  the  same,  has  never  been 
changed,  and  has  remained  in  the  name  of 
Ada  W.  Powers,  the  executrix  of  Helen  W. 
Post  estate,  and  In  her  possession. 

"This  defendant,  further  answering,  de- 
nies that  the  said  M.  L.  Waggoner,  combin- 
ing and  confederating  with  W.  L.  Sonntag 
and  other  members  of  the  Sonntag  Invest- 
ment Company,  has  contrived  to  Injure  and 
wrong  complainant;  this  defendant  admits 
that  it  has  refused  to  recognize  said  con- 
tract, and  to  make  a  conveyance  of  said  lots 
by  deed,  because  the  said  contract  is  not 
the  contract  of  this  defendant,  and  this  title 
to  the  said  property. 

"This  defendant  admits  that  it  claims  it 
did  not  purchase  and  use  the  yacht  Crystal 
Wave,  and  did  not  make  said  contract,  au- 
thorizing or  ratifying  tbe  same." 

A  voluminous  amount  of  testimony  was 
taken  and  reported  by  a  master  duly  ap- 
pointed for  that  purpose,  and  upon  the  plead- 
ings and  proofs  so  submitted  at  the  final 
hearing  the  court  below  rendered  a  final  de- 
cree adjudging  the  equities  of  the  case  to  be 
with  the  defendant,  denying  the  relief 
sought,  and  dismissing  the  complainant's  bill. 
This  decree  the  complainant  brings  here  for 
review  by  appeal. 

Rufus  M.  Robbins,  of  Titusville,  for  ap- 
pellant Stewart  &  Bly,  of  De  Land,  for 
appellee. 

TAYLOR,  J.  (after  stating  the  facts  as 
above).  The  court  below  erred  in  the  rendi- 
tion of  the  decree  appealed  from.  The  com- 
plainant, by  his  proofs,  practically  without 
contradiction  on  all  essential  questions,  has 
fully  sustained  all  of  the  material  averments 
of  his  bill.  The  defense  urged  by  the  de- 
fendant is:  (1)  That  it  does  not  own  the  lots 
of  land  in  question,  the  title  thereto  being  in 
the  estate  of  Helen  W.  Post,  deceased,  and 
that  it  cannot,  therefore,  convey  the  same  as 
It  is  sought  to  be  coerced  by  the  bill  to  do. 
(2)  That  it  never  contracted,  either  itself  or 
by  any  authorized  agent,  with  the  complain- 
ant for  the  sale  and  conveyance  of  said 
lots  as  alleged. 

[1]  As  to  the  first  of  these  defenses,  the 
proofs  without  contradiction  show  that,  while 
the  legal  title  to  the  lots  In  question  is  in 
the  estate  of  Helen  W.  Post,  deceased,  the 
defendant  has  a  contract  with  her  whereby 
the  lots  In  question  will  be  conveyed  either 
to  the  defendant  or  to  any  one  to  whom  it 


might  direct  the  title  to  be  made  upon  the 
payment  to  the  said  Helen  W.  Post  or  to  her 
executor  of  the  sum  of  $1Q0  per  lot  Helen 
W.  Post  left  a  will  In  which  she  made  ex- 
press provision  for  the  carrying  out  by  her 
executor  of  the  terms  of  this  contract  with 
the  defendant  so  that  all  that  the  defendant 
has  to  do  In  order  to  procure  a  title  to  the 
complainant  for  said  lots  is  to  pay  to  the  ex- 
ecutor of  the  last  will  of  Helen  W.  Post 
the  total  sum  of  $500,  or  the  sum  of  $100  for 
each  of  said  five  lots  contracted  to  be  con- 
veyed to  the  complainant 

[2, 3]  As  to  the  second  of  the  defenses 
urged,  the  proofs  show  that  the  contract 
sought  to  be  enforced  for  the  sale  and  con- 
veyance of  the  five  lots  made  by  the  defend- 
ant a  corporation,  with  the  complainant 
was  executed  for  the  corporation  at  Sea- 
breeze, in  Volusia  county,  Fla.,  by  one  A 
I.  Miller,  as  resident  agent  The  defendant 
urges:  That  A.  I.  Miller  had  no  authority  to 
bind  the  corporation  by  executing  for  it  any 
such  contract  That  no  one  had  any  such  au- 
thority except  the  president  of  the  corpora, 
tlon.  The  proofs  show  without  contradic- 
tion that  the  defendant  is  a  corporation 
incorporated  under  the  laws  of  another  state, 
and  that  Its  home  office  is  in  a  distant  dry  of 
such  other  state,  where  its  president  resides. 
That  it  has  also  an  office  in  the  locality  of 
the  lots  In  question  in  Volusia  county,  Fla., 
over  the  entrance  to  which,  at  the  time  the 
contract  in  question  was  made,  it  kept  the  fol- 
lowing sign:  "Sonntag  Investment  Company, 
A.  I.  Miller,  Resident  Agent"  That  at  the 
time  the  contract  was  made  W.  L.  Sonntag. 
who  was  a  director  of  the  company,  was  its 
secretary  and  treasurer  and  general  manager, 
and  that  M.  L.  Waggoner  was  another  di- 
rector. That  these  two  were  personally  pres- 
ent and  bought  from  the  complainant  his 
yacht  agreeing  to  take  her  in  full  payment 
for  the  -said  five  lots  of  land.  That  he  de- 
livered said  yacht  to  Sonntag,  who  took  pos- 
session of  her  and  used  her  as  his  company's 
own  in  making  various  excursions  in  and 
about  the  business  of  said  company  in  selling 
land  lying  on  or  near  navigable  waters  for 
several  months,  and  in  the  meantime  had  va- 
rious alterations  made  in  her.  That  on  the 
day  said  trade  was  made  the  said  Sonntag. 
in  the  presence  of  said  Waggoner,  told  the 
complainant  that  A.  I.  Miller  had  a  power  of 
attorney  to  act  for  the  company,  and  that 
said  Miller  would  the  next  day  embody  the 
terms  of  their  trade  for  said  yacht  and  lots 
In  a  written  contract  and  that  the  con- 
tract in  question  was  so  signed  by  Miller,  as 
resident  agent  for  said  company.  Besides 
this  the  proofs  further  show  without  contra- 
diction that  this  complainant  bought  other 
lots  from  the  defendant  company  for  cash 
partly  and  partly  on  short  time,  lots  that  also 
belonged  to  the  Post  estate,  and  that  be 
bought  them  through  this  same  A.  I.  Miller, 
as  resident  agent  for  the  defendant  company, 
who  gave  him  a  contract  for  title  to  same. 
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executed  by  him  as  resident  agent,  exactly 
like  the  contract  in  question,  and  that  upon 
the  payment  by  him  of  the  purchase  price 
in  money  he  received  title  to  the  lots  so  pur- 
chased from  the  defendant,  without  any  ques- 
tion or  demurrer  as  to  Miller's  authority  either 
to  sell  the  lots  or  to  bind  the  company  by 
contract  for  title  thereto.  The  proofs  also 
showed  that  other  parties  dealt  with  this 
company  through  Miller  as  resident  agent  for 
the  purchase  of  lots  of  the  Post  estate  in 
the  same  locality,  receiving  from  him  "con- 
tracts for  title  executed  by  him  as  resident 
agent  for  the  company,  and  that  titles  were 
made  pursuant  to  said  contracts,  without 
question  or  objection  as  to  Miller's  authority 
so  to  act  for  and  bind  the  company.  But  be- 
sides all  this  the  proofs  show  that,  after  the 
contract  In  question  was  executed  and  deliv- 
ered to  the  complainant,  W.  L.  Sonntag,  sec- 
retary and  treasurer  and  general  manager  of 
the  defendant  company,  in  the  presence  of 
M.  L.  Waggoner,  another  director  of  the  com- 
pany, upon  being  shown  the  said  contract, 
discovered  that  a  mistake  had  been  made 
therein  in  giving  the  number  of  one  of  the 
lots  therein,  and  that  he,  with  the  consent 
of  the  complainant,  wrote  a  memorandum  on 
the  margin  of  said  contract  designed  to  cor- 
rect said  error  therein  by  giving  in  said  mem- 
orandum the  correct  number  of  said  lot  to 
be  substituted  for  the  lot  incorrectly  de- 
scribed. This  amounted  to  a  ratification  of 
said  contract  by  the  defendant  company 
through  its  secretary  and  treasurer  and  gen- 
eral manager,  and  made  It  his  contract  as 
such  secretary,  etc.,  as  though  he  had  himself 
as  such  executed  It  in  the  first  instance. 
We  find  In  the  record  a  resolution  adopted 
by  the  defendant  company's  board  of  di- 
rectors on  June  22, 1907,  to  the  effect  that,  in 
case  of  the  absence  or  disability  of  the  presi- 
dent of  said  company,  it  shall  be  the  duty  of 
the  secretary  and  treasurer  to  sign  and  exe- 
cute all  papers  in  his  stead.  The  proofs 
show  that  the  president  was  absent  from 
Florida  when  this  contract  was  made,  and 
that  Sonntag,  its  secretary  and  treasurer, 
was  present  on  the  ground,  and  that  he  as 
such  virtually  and  in  fact  made  the  contract 
for  the  company.  The  defendant  company 
was  here  doing  business  as  a  real  estate  deal- 
er on  the  Atlantic  coast  in  Volusia  county, 
and  along  the  adjacent  river  Halifax.  Its 
agents  in  charge  of  its  business  there  desired 
a  yacht  as  a  suitable  and  convenient  vehicle 
in  carrying  forward  Its  business  and  bought 
the  complainant's  yacht,  agreeing  to  convey 
to  him  therefor  the  five  lots  In  question.  He 
haa  fully  performed  his  part  of  said  contract 
by  delivering  possession  of  said  yacht,  and 
Is  now  entitled  to  a  good  title  to  said  five 
lots  of  land  in  exchange  therefor,  and  the 
defendant  company  is  now  estopped  from  re- 
pudiating said  contract  made  for  it  by  A.  I. 
Miller,  as  its  resident  agent,  after  holding 
him  out  as  being  authorized  to  make  such  con- 


tracts by  recognizing  and  carrying  out  without 
objection  similar  contracts  made  by  him  for 
the  company  in  the  same  capacity  with  the 
complainant  and  with  others  besides.  We 
think  the  defendant  company  is  fully  bound  by 
the  contract  in  question.  If  the  vendor  is  in  a 
situation  to  obtain  title,  is  In  such  situation 
that  it  is  only  necessary,  for  instance,  to  de- 
mand a  deed  after  having  paid  the  purchase 
money  at  an  administrator's  sale  of  the  sub- 
ject of  the  contract  of  sale  between  him  and 
the  purchaser,  or  to  do  like  acts  clearly 
within  his  power  and  thus  acquire  a  title, 
a  court  of  equity  will  retain  the  bill,  will 
require  him  to  perform  such  acts,  and  will 
thereupon  decree  performance  of  the  contract. 
Knox  v.  Spratt,  19  Fla.  817.  The  acts  of  an 
agent,  performed  within  the  scope  of  his  real 
or  apparent  authority,  are  binding  upon  his 
principal.  The  public  have  a  right  to  rely 
upon  an  agent's  apparent  authority,  and  are 
not  bound  to  Inquire  as  to  his  special  powers, 
unless  the  circumstances  are  such  as  to  put 
them  upon  inquiry.  Indian  River  State  Bank 
v.  Hartford  Fire  Ins.  Co.,  46  Fla.  283,  35 
South.  228;  Eagle  Fire  Co.  v.  Lewallen,  56 
Fla.  246,  47  South.  947;  iEtna  Ins.  Co.  v. 
Holmes,  59  Fla.  116,  52  South.  80L  Parol 
authority  is  sufficient  to  authorize  an  agent  to 
execute  a  contract  for  the  sale  of  real  estate. 
Hopper  v.  McAllum,  87  Miss.  441,  40  South. 
2;  -Ledbetter  v.  Walker,  81  Ala.  175;  Groff 
v.  Ramsey,  19  Minn.  44  (Gil.  24);  Doty  v. 
Wilder,  15  111.  407,  60  Am.  Dec.  756;  Jack- 
son v.  Murray,  5  T.  B.  .Monroe  (Ky.)  184,  17 
Am.  Dec.  53,  and  numerous  authorities  cited  in 
the  notes  to  that  case;  Yerby  v.  Grigsby,  9 
Leigh  (Va.)  387;  Doughaday  v.  Crowell,  8 
N.  J.  Eq.  201 ;  McWhorter  v.  MacMahan,  10 
Paige  (N.  Y.)  386. 

The  decree  appealed  from  is  hereby  re- 
versed, and  the  cause  remanded  to  the  court 
below,  with  directions  for  the  entry  of  a 
decree  In  favor  of  the  appellant  according 
to  the  prayer  of  his  bill,  and  requiring  the 
defendant  within  a  short  time  to  be  fixed 
by  the  court  to  procure  a  good  title  to  be  exe- 
cuted by  the  executor  of  the  estate  of  Helen 
W.  Post,  deceased,  conveying  the  lots  in 
question  directly  to  the  complainant  by  the  • 
defendant  paying  to  said  executor  the  sum 
of  $100  for  each  of  said  five  lots.  The  costs 
to  be  taxed  against  the  defendant  appellee. 

SHACKLEFORD,  C.  J.,  and  COCKRELL, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 


MONTS  v.  STATE.    (No.  337.) 

(Supreme  Court  of  Alabama.   April  16,  1914.) 

1.  Criminal  Law  (§  1169»)— Appeai^-Habm- 
XJCS8  Ebrob. 

Where  accused  admitted  that  he  shot  de- 
ceased from  behind  a  rail  fence  while  deceased 
was  traveling  down  the  road,  the  erroneous  ad- 
mission of  opinion  evidence  as  to  the  range  of 
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shotgun  fire  from  wads  found  in  the  road  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  754,  3088,  3130,  3137-3143 ; 
Dec.  Dig.  |  1169.*] 

2.  Homicide  (§  116*)— Defenses— Apprehen- 
sion of  Danoeb. 

Though  .accused  was  free  from  fault  in 
bringing  on  a  difficulty,  and  deceased  made  a 
demonstration  which  would  cause  a  reasonable 
man  to  believe  in  the  imminence  of  his  peril, 
accused  was  not  entitled  to  kill  deceased,  unless 
he  honestly  believed  in  the  imminence  of  his 
peril. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  fif  158-163 ;  Dec.  Dig.  1 116.*] 

Appeal  from  Circuit  Court,  Perry  County; 
B.  M.  Miller,  Judge. 

Clarence  Monts  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.  Affirmed. 

The  facts  and  the  objections  to  evidence  suf- 
ficiently appear  from  the  opinion  of  the  court. 
Charge  1  refused  to  defendant,  is  as  follows: 
"I  charge  you  that,  If  you  believe  from  the 
evidence  that  defendant  was  free  from  fault 
in  bringing  on  the  difficulty,  and  deceased 
made  a  demonstration  which  would  cause  a 
reasonable  man  to  honestly  believe  that  he 
was  about  to  put  his  life  in  peril,  defendant 
was  not  bound  to  retreat,  but  had  a  right 
to  stand  his  ground,  and,  if  necessary,  to 
kill,  to  protect  himself  from  such  peril.". 

R,  B.  Evins,  of  Greensboro,  for  appellant 
R.  0.  Brickell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  appellant  was  ad- 
Judged  guilty  of  murder  in  the  first  degree, 
and  his  punishment  was  fixed  at  imprison- 
ment for  life.  The  victim  was  Bob  Donald- 
son. The  theory  pressed  for  the  prosecution 
was  that  of  a  legally  Inexcusable  homicide, 
by  lying  in  wait  and  shooting  Donaldson  as 
he  traveled  along  a  public  road.  There  was 
evidence  tending  to  support  that  theory.  The 
defendant  sought  to  Justify  under  the  doc- 
trine of  self-defense.  On  the  defendant's  own 
testimony,  it  Is  a  matter  of  at  least  serious 
doubt  that  full,  cautious  consideration  might 
resolve  against  him,  whether  he  was  of  the 
class  entitled  to  invoke  that  doctrine  for  his 
exoneration.  However,  the  solution  of  the 
questions  presented  for  review  does  not  re- 
quire a  decision  on  that  matter.  There  was 
testimony  for  the  prosecution  tending  to  iden- 
tify a  point — on  the  opposite  side  of  a  rail 
fence  from  the  public  road  In  which  It  ap- 
peared, from  some  of  the  evidence,  Donald- 
son was  traveling  when  shot  with  a  shotgun 
twice  discharged — from  which  the  assassin 
fired  upon  him.  A  large  crack  in  the  fence  at 
that  point  was  described  in  the  evidence,  and 
a  mark  upon  or  a  broken  or  cut  twig  was  de- 
scribed by  some  of  the  evidence  as  having 
been  hit  by  shot  from  a  gun ;  and  also  some 


evidence  descriptive  of  the  relative  location 
and  elevation  of  the  point  inside  the  fence, 
of  the  marked  twig,  and  of  the  roadway  at 
the  place  it  was  asserted  Donaldson  was 
when  he  was  shot 

[1]  In  this  connection  testimony  was  ad- 
duced to  the  effect  that  two  sets  of  gun  wads 
were  In  or  by  the  roadway,  one  further  up 
or  down  than  the  other.  All  the  evidence 
was  to  the  effect  that  two  shots  from  a  shot- 
gun were  fired  by  defendant  These  ques- 
tions, eliciting  the  answers  quoted,  were  pro- 
pounded by  the  solicitor  to  the  witness  Yeag- 
er,  who  testified  as  to  the  locations  of  the 
wads:  "What  was  the  line  or  range  of  them 
[wads]  from  the  road?"  The  answer  was: 
"Well,  one  ranged  down  the  road,  and  one 
ranged  up."  "Where  did  they  [wads]  range 
from?"  The  answer  was:  "From  the  fence." 
"How  was  that  twig  and  the  crack— the  large 
crack — as  to  the  level  of  the  two?"  The  an- 
swer was:  "Yes,  sir ;  they  were  on  the  leveL" 
The  objection's  particular  point  was  that  an 
opinion  or  conclusion  of  the  witness  was  In- 
voked by  the  questions.  Motions  to  exclude 
to  the  answers  rested  on  the  like  notion. 
All  were  overruled.  The  question  first  quot- 
ed was  answered  In  a  previously  propounded 
question  which,  as  well  as  the  answer  there- 
to, were  not  objected  to.  The  second  quoted 
question  would  seem,  if  taken  literally,  to 
call  for  a  response  that  could  not,  from  the 
fact  alone  of  the  presence  of  the  wadding 
at  the  points  stated  in  the  road,  be  known 
by  any  finite  being.  No  one  could  possibly  tell 
where  a  missile  "ranged  from"  if  his  sole 
knowledge  on  the  subject  was  the  fact  that 
It  lay  in  a  certain  spot  in  an  uninclosed  area. 
To  the  jury  cannot  be  attributed  a  less  com- 
mon knowledge  of  the  Impossibility  of  a  be- 
lievable answer  to  the  question  by  one  who 
did  not  see  the  gun  fire  and  the  wads  fall, 
as  was  the  case  with  Yeager.  But,  if  the 
quoted  answer  is  treated  as  responsive,  and 
as  capable  of  producing  an  evidential  effect 
on  the  mind  of  any  member  of  the  jury,  it 
wrought  no  prejudice,  since  the  defendant 
himself  testified  that  he  shot  Donaldson  from 
Inside  the  fence  at  the  point  where  he  ejected 
two  discharged  shells  from  his  gun,  and 
where  two  such  shells  were  found  soon  after 
the  tragedy.  In  short,  the  fact  that  the 
shooting  was  done  "from  the  fence"  was  not 
a  matter  of  contest  In  the  evidence,  though 
whether  the  shots  were  fired  over  or  through 
the  "large  crack"  in  the  fence  was  the  sub- 
ject of  doubt.  The  third  quoted  question 
was  without  objectionable  quality.  Irs  mani- 
fest purpose  and  effect  was  to  show  that  tbt> 
guns  fired  from  the  "large  crack"  cut  the 
twig,  and  the  evidence  otherwise  tended  to 
establish  the  state's  contention  that  a  shot 
so  directed  could  and  did  strike  Donaldson. 

[2]  Charge  1  was  well  refused.  It  was 
faulty,  If  not  otherwise,  In  omitting  to  hy- 
pothesize defendant's  honest  belief  that  he 
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was,  when  he  shot,  in  peril.  No  error  appear- 
ing, the  judgment  la  affirmed. 
Affirmed. 

ANDERSON,  O.  J.,  and  SAYRE  and  SOM- 
ERVIXJjE,  JJ.,  concur. 


BAILEY  et  aL  v.  JEFFERSON.  (No.  557.) 
(Supreme  Court  of  Alabama.   April  16,  1914.) 

L  Tenancy  in  Common  (|  55*)— Rkokmption 

— Pasties. 

One  tenant  in  common  is  not  a  necessary 
party  to  his  cotenant's  bill  to  redeem  from  a 
mortgage  on  the  common  property. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  H  140-156;  Dec  Dig.  | 
55.*] 

2.  Mortgages  (|  615*) — Pabties — Necessary 
Pasties. 

An  original  mortgagee  who  had  parted  with  , 
his  interest  in  the  mortgaged  property  before 
the  institution  of  the  action  was  not  a  neces-  { 
sary  party  to  an  action  to  redeem 

[Ed.  Note.— For  other  cases,  see  Mortgages,  ' 
Cent.  Dig.  H  1825-1832  ;  Dec  Dig.  f  615.*] 

3.  MOBTGAGES    (f  614*) — REDEMPTION — LIMI- 
TATIONS. 

Annual  payments  upon  the  mortgage  debt, 
made  under  an  agreement  with  the  mortgagee 
and  his  successors  in  interest  down  to  eight 
years  of  the  filing  of  the  bill  to  redeem,  consti- 
tuted periodical  recognitions  by  the  mortgagee  of 
the  right  to  redeem,  so  as  to  prevent  die  salt 
to  redeem  from  being  barred  by  limitations  or 
laches. 

[Ed.  Note— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  1822-1824;  Dec  Dig.  §  614.*] 

Appeal  from  Chancery  Court,  Marengo 
County;  Thomas  H.  Smith,  Chancellor. 

Suit  by  James  Jefferson  against  Annie  D. 
Bailey  and  others.  From  a  decree  overrul- 
ing demurrers  to  the  bill,  defendants  appeal. 
Affirmed. 

The  bill  alleges  that  in  1878  Jefferson  and 
one  John  Swayne  purchased  from  Askew 
Bros.,  for  a  valuable  consideration,  certain 
described  land,  the  deed  being  made  an  ex- 
hibit; that  orator  does  not  own  any  other 
land,  and  has  not,  since  said  purchase,  own- 
ed any  other,  but  has,  with  his  family,  resid- 
ed upon  the  land  so  purchased  as  his  home- 
stead, and  that,  while  no  deeds  were  passed 
between  him  and  Swayne,  yet,  by  the  com- 
mon consent  between  both  of  them,  the  east 
120  acres  have  been  recognized  as  the  lands 
of  orator,  and  the  west  120  acres  as  the 
lands  of  Swayne,  who  resided  thereon;  that 
in  January,  1891,  orator  and  the  said 
Swayne  and  their  wives  executed  and  deliv- 
ered to  J.  M.  Sadler  a  mortgage  on  his  one- 
half  undivided  interest  in  the  above-describ- 
ed land  to  secure  an  indebtedness  of  $805, 
due  by  them  to  the  said  Sadler,  copies  of 
which  are  attached  as  exhibits;  that  Sadler 
continued  to  furnish  them  supplies,  etc,  from 
January,  1891,  to  November,  1897,  when  Sad- 
ler declined  to  furnish  further  supplies,  and 
demanded  an  adjustment  and  arraignment 
of  the  indebtedness.   It  is  averred  that  dur- 


ing all  these  years  Sadler  had  received  all 
the  crops  of  cotton  raised  on  said  land,  and 
that,  at  the  end  of  the  term,  the  lawyers  for 
Sadler  had  been  given  all  the  live  stock  to  be 
credited  on  the  debt,  and,  when  the  settle- 
ment was  made,  that  orator  and  Swayne 
were  Informed  that  they  were  Indebted  to 
Sadler  in  the  sum  of  $1,470,  and  that,  when 
the  agreement  and  settlement  was  had,  it 
was  further  agreed  that,  if  they  would  ac- 
cept the  settlement,  Sadler  would  give  each 
of  them  time  to  pay  the  balance,  and  that 
orator  and  Swayne  should  continue  to  oc- 
cupy and  cultivate  the  said  land  at  a  stipu- 
lated rental  of  $300  per  year,  and  that  such 
rent,  less  the  interest  on  the  balance  and  the 
taxes  on  the  land,  should  be  applied  to  the 
payment  of  said  balance  due  on  the  mortgage 
debt,  and  that,  when  said  debt  was  thus  dis- 
charged, all  the  mortgages  should  be  satis- 
fied, and  orator  and  Swayne's  title  be  clear- 
ed; that  this  agreement  was  carried  out  in 
full  for  the  years  1898, 1899, 1900,  orator  and 
Swayne  occupying  and  cultivating  the  land 
and  paying  the  agreed  rent,  and  that  Sadler 
accepted  said  payment  for  said  years  in  ac- 
cordance with  the  agreement,  but  that,  while 
he  and  Swayne  were  in  possession  and  sole 
occupants  of  said  land  in  the  honest  perform- 
ance of  said  agreement,  Sadler,  without  no- 
tice to  them,  on  the  5th  day  of  October,  1900, 
executed  and  delivered  a  deed  to  the  land  to 
one  C.  B.  Bailey,  for  the  sum  of  $1,470, 
which  was  duly  recorded,  but  that,  at  the 
date  and  delivery  of  said  deed,  there  had 
been  no  foreclosure  of  said  mortgages  made 
by  orator  and  Swayne,  either  under  power  of 
sale  or  by  any  court,  and  that  the  deed  to 
said  Bailey  is  the  deed  of  a  mortgagee  in 
possession  under  foreclosure;  that  Bailey 
purchased  the  land  and  accepted  the  deed  of 
the  mortgagee  with  notice  of  the  mortgages 
and  the  rights  and  claim  of  orator  upon  said 
land,  and  that,  for  the  years  1901  to  1905 
inclusive,  orator  and  Swayne  had  paid  Bailey 
the  sum  of  $300  for  rental  on  his  demand, 
but  that  at  each  payment  orator  and  Swayne 
notified  Bailey  that  the  lands  belonged  to 
them,  and  that  the  payments  which  he  claim- 
ed as  rent  must  be  applied  to  the  mortgage 
debt  secured  by  the  mortgages  given  by  them 
to  Sadler;  that  during  the  years  1901  to 
1905  inclusive  Bailey,  with  the  consent  of 
orator  and  Swayne,  cultivated  about  30  acres 
of  land;  and  that  during  those  years  the 
fair  rental  value  of  the  land  cultivated  was 
$4  per  acre.  It  is  further  averred  that  dur- 
ing those  years  Bailey  removed  and  sold 
from  said  land  large  quantities  of  cedar  Um- 
ber, for  which  he  and  Swayne  were  to  be  al- 
lowed a  credit  of  a  fair  value,  and  that  the 
fair  valuation  for  the  timber  so  cut  and  re- 
moved and  for  which  he  and  Swayne  should 
be  allowed  a  credit  was  $1,000;  that  during 
the  year  1901  said  C.  B.  Bailey  applied  for 
and  obtained  from  the  British  &  American 
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(Ala. 


Mortgage  Company  a  loan  of  $2,000,  secured 
by  mortgage  upon  lands  herein  described,  to- 
gether with  other  lands,  and  that  at  that 
time  the  two  mortgages  from  orator  and 
Swayne  to  Sadler  were  upon  record  and  un- 
satisfied, and  the  conveyance  from  Sadler  to 
Bailey  without  foreclosure.  On  the  8th  of 
November,  1904,  and  on  the  26th  of  April, 
1906,  O.  B.  Bailey  did,  for  a  valuable  consid- 
eration, make,  execute,  and  deliver  to  Annie 
D.  Bailey,  his  wife,  two  deeds  conveying  the 
land  herein  described  which  are  attached  as 
exhibits,  and  it  is  averred  that  said  Annie  D. 
took  said  deed  with  the  full  knowledge  of  all 
the  rights  of  orator,  and  that  O.  B.  Bailey 
continued  in  the  full  management  and  con- 
trol, and,  as  a  part  of  the  consideration  of 
the  deed  from  Bailey  to  his  wife,  she  assum- 
ed the  payment  of  the  debt  to  the  mortgage 
company,  and,  since  that  time,  has  secured 
W.  E.  Bailey  to  pay  off  and  discharge  the 
debt  due  the  British  ft  American  Mortgage 
Company,  and  that  the  said  W.  E.,  when  he 
paid  the  mortgage  debt,  had  full  knowledge 
of  the  rights  of  orator,  and  the  mortgages 
yet  unsatisfied  of  record.  It  is  then  alleged 
that  the  mortgage  debt  has  been  fully  paid 
by  orator,  and  that  they  are  entitled  to  have 
all  mortgages  canceled  as  a  cloud  on  title, 
and  that  he  submits  himself  to  the  jurisdic- 
tion of  the  court,  and,  if  it  be  found  that  he 
is  still  indebted  under  said  mortgage,  he  of- 
fers to  pay  any  such  amount  as  may  be  as- 
certained to  be  due.  He  asked  for  a  decree : 
First,  that  J.  M.  Sadler  was,  at  the  date  of 
his  deed  to  Bailey,  a  mortgagee  in  posses- 
sion before  foreclosure;  second,  that  a  de- 
cree be  entered  ascertaining  that  the  said 
Baileys  were  but  mortgagees  in  possession 
before  foreclosure;  third,  that  the  British  & 
American  Mortgage  Company  and  W.  E. 
Bailey  be  decreed  to  have  taken  with  notice 
of  the  infirmities  and  weakness  of  the  title 
of  the  Baileys,  and  are  in  no  sense  purchas- 
ers for  value  without  notice,  an  accounting  is 
then  prayed  for,  and  the  cancellation  of  the 
deeds  and  mortgages  herein  referred  to.  The 
demurrers  raise  the  question  of  no  equity  in 
the  bill;  repugnancy  In  averments;  non- 
joinder of  parties,  for  that  Sadler  and 
Swayne  are  necessary  parties  to  the  bill; 
laches,  staleness  of  demand,  and  the  statute 
of  limitations.  The  other  respondents  de- 
murred on  the  same  grounds. 

J.  M.  Miller,  of  Oadsden,  for  appellants. 
Reese  &  Reese,  of  Selma,  and  I.  I.  Canter- 
bury, of  Linden,  for  appellee. 

SAYRE,  J.  This  is  a  different  bill,  though 
the  case  presented  is  much  the  same  as  that 
considered  in  Sadler  v.  Jefferson,  143  Ala. 
669,  39  South.  380,  wherein  the  effort  on  the 
part  of  complainants  was  to  assert  the  rights 
alleged  in  the  present  bill.  We  may  assume 
that  the  bill  in  that  case  has  been  abandoned, 
and  that  now  complainant  seeks  to  renew  the 
controversy  on  terms  of  better  advantage.  We 


will  not  go  over  again  the  ground  covered  by 
the  opinion  in  that  case.  There  are  some  dif- 
ference which  may  be  roughly  stated  as  fol- 
lows: This  bill  la  filed  by  Jefferson  In  his 
sole  name  and  for  bis  sole  benefit,  his  tenant 
In  common,  Swayne,  having  dropped  out  of 
the  case.  The  averment  now  Is  that  C  B. 
Bailey  has  conveyed  his  interest  In  the  land 
to  his  wife,  Annie  D.  Bailey,  she  assuming 
her  husband's  debt  to  the  British  &  Amer- 
ican Mortgage  Company,  and  she,  along  with 
her  husband,  is  now  made  a  party  defendant 
It  is  further  averred  that  W.  E.  Bailey,  at 
the  request  of  Annie  D.,  has  paid  to  the 
mortgage  company  the  debt  secured  by  its 
mortgage;  and  the  bill  here,  omitting  the 
mortgage  company  as  a  party  defendant, 
seems  to  make  W.  E.  Bailey,  as  assignee  of 
the  mortgage  company,  a  party  defendant, 
averring  that  he  took  with  notice  of  complain- 
ant's asserted  rights  in  the  premises.  The 
bill  seeks  to  have  the  mortgages  to  Sadler 
and  to  the  mortgage  company  canceled,  the 
former  as  having  been  fully  paid,  the  latter 
as  constituting  no  lien  upon  complainant's 
property,  because  not  made  by  him,  or,  in  the 
event  it  should  appear  that  Saddler's  mort- 
gage has  not  been  paid  in  full,  then  that  as  to 
that  mortgage  complainant  be  admitted  to  re- 
deem. The  contents  of  the  bill  will  more  ful- 
ly appear  in  the  report  of  the  case. 

[1]  Swayne  is  not  a  necessary  party  to  his 
cotenant's  bill  to  redeem.  McQueen  v.  Whet- 
stone, 127  Ala.  417,  30  South.  548. 

[2]  Nor  is  Sadler  a  necessary  party,  he 
having  parted  with  his  interest  Raisin  Fer- 
tilizer Co.  v.  Bell,  107  Ala.  261, 18  South.  168. 

There  has  been  no  foreclosure  of  complain- 
ant's mortgage  to  Sadler.  The  bill  avers 
that  down  to  and  including  the  year  1905— 
that  is,  within  eight  years  of  the  filing  of 
tbe  present  bill — complainant  has  made  an- 
nual payments  under  an  agreement  with  Sad- 
ler, subsequently  acquiesced  in  and  acted 
upon  by  his  successors  in  Interest,  which 
agreement,  in  legal  effect,  amounted  to  a  mere 
"method  of  adjustment  by  which  the  mort- 
gage debt  was  to  be  paid"  Sadler  v.  Jeffer- 
son, supra.  Meantime,  unless,  indeed,  the 
mortgage  debt  has  been  satisfied  by  these 
payments  and  other  credits  to  which  com- 
plainant avers  he  is  justly  entitled,  nothing 
has  occurred  to  affect  the  reciprocal  equitable 
rights  of  the  parties,  the  right  of  defendants 
to  foreclose,  the  right  of  complainant  to  re- 
deem. 

[3]  During  a  part  of  the  time,  it  Is  true. 
defendants  have  been  in  possession  of  a  part 
of  the  land.  But  the  bill  seems  to  mean  that 
complainant  is  now  in  possession  of  the  en- 
tire tract,  and,  however  that  may  be,  tbe 
averment  is  clear  that  defendants*  partial 
possession  was  with  the  consent  of  complain- 
ant, and  in  any  event,  if  there  was  the  agree- 
ment in  respect  to  the  method  of  adjustment 
by  which  the  mortgage  debt  was  to  be  paid, 
as  alleged,  the  payments  made  in  pursuance 


Digitized  by  Google 


Ala.) 


FIRST  NAT.  BANK  OF  BIRMINGHAM  v.  MINGS 


957 


thereof  and  their  acceptance  constituted  peri- 
odical assertions  by  complainant  and  recog- 
nitions by  defendants  of  the  right  of  redemp- 
tion, and  we  are  unable  to  see  that  the  in- 
quiries aa  to  laches,  staleness  of  demand,  and 
statute  of  limitations,  raised  by  the  demurrer 
and  defendants'  brief,  present  any  obstacle  to 
the  redemption  sought  by  the  bill.  Waldrop 
v.  Friedman,  90  Ala.  167,  7  South.  510,  24  Am. 
St.  Rep.  775. 

We  do  not  find  that  other  suggestions  con- 
tained in  appellants'  demurrer  have  merit  or 
require  special  treatment,  and  the  chancel- 
lor's decree  overruling  the  demurrer  will  be 
affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


FIRST  NAT.  BANK  OF  BIRMINGHAM  v. 

•   MINGE.    (No.  547.) 
(Supreme  Court  of  Alabama.    April  16,  1014.) 

1.  Banks  and  Banking  (8  134*)  — Bank's 
Right  of  Set-Off. 

Where  defendant,  at  the  time  the  bank  was 
garnished,  had  a  balance  on  deposit,  but  was 
indebted  to  the  bank  on  notes  not  yet  due,  the 
bank  cannot  set  off  the  unmatured  indebtedness 
against  the  claim  of  plaintiff,  for  such  indebted- 
ness could  not  be  offset  in  an  action  by  defend- 
ant for  his  balance. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  §8  353-374;  Dec.  Dig.  { 
134.*] 

2.  Garnishment  (I  130*)  —  Set- Off  —  Claim. 

The  date  of  the  service  of  the  writ  deter- 
mines the  right  to  set-off  in  garnishment  pro- 
ceedings, as  in  an  ordinary  action  at  law  insti- 
tuted by  the  defendant  against  the  garnishee. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  §§  255-259;  Dec.  Dig.  §  130.*] 

3.  Pleading  (5  264*)— Amendment  of  An- 
swer—Effect. 

Where  an  answer  is  amended,  the  amend- 
ment relates  back  and  takes  effect  as  of  the 
date  of  the  filing  of  the  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SI  803-805;  Dec.  Dig.  f  264.*] 

Appeal  from  Law  and  Equity  Court,  Ma- 
rengo County ;  Edward  J.  Gilder,  Judge. 

Action  by  John  H.  Minge  against  the 
Faunsdale  Oil  Mill,  In  which  the  First  Na- 
tional Bank  of  Birmingham  was  garnished. 
From  a  judgment  for  plaintiff,  the  garnishee 
appeals.  Affirmed. 

George  Pegram,  of  Faunsdale,  Davis  ft  Fite 
and  Bankhead  ft  Bankhead,  all  of  Jasper,  for 
appellant  London  ft  Fitts,  of  Birmingham, 
for  appellee. 

McCLELLAN,  J.  On  the  30th  day  of  May, 
1912,  John  H.  Minge  instituted  his  action  in 
the  Marengo  law  and  equity  court  against 
the  Faunsdale  Oil  Mill,  a  corporation,  and 
on  the  same  date  made  affidavit  and  executed 
bond  for  writs  of  garnishment  against  W.  C. 
Clark  and  the  First  National  Bank  of  Bir- 


mingham. On  May  31,  1912,  notice  of  the 
issuance  of  these  writs  of  garnishment  was 
issued  by  the  clerk  of  the  Marengo  court 
and  this  notice  was  served  on  the  Faunsdale 
Oil  Mill's  president  W.  C.  Clark,  on  June  3, 
1912.  On  June  3,  1912,  the  writ  of  garnish- 
ment so  issued  was  served  on  the  First  Na- 
tional Bank  of  Birmingham.  On  June  19, 
1912,  the  First  National  Bank  of  Birming- 
ham filed  its  answer  as  garnishee,  in  which 
the  bank  said  that  the  Faunsdale  Oil  Mill 
was  Indebted  to  the  bank  in  the  sum  of  $10,- 
000,  evidenced  by  note  of  the  debtor,  and  that 
the  Faunsdale  Oil  Mill  had  on  deposit  with 
the  bank  the  sum  of  $1,533,  and  that  it  (the 
bank)  is  entitled  to  set  off  against  the  indebt- 
edness of  the  oil  mill  the  said  sum  so  on  de- 
posit and  thereupon  claimed  the  benefit  of 
such  set-off,  thereby  extinguishing  all  indebt- 
edness by  the  bank  to  the  oil  mill.  By 
amendment  of  the  bank's  answer,  filed  March 
4,  1913,  this  was  added  to  the  original  an- 
swer: "The  said  ten  thousand  dollars  is  due 
by  three  certain  notes  made  to  the  First  Na- 
tional Bank  by  the  Faunsdale  Oil  Mill,  one  in 
the  sum  of  one  thousand  dollars,  which  was 
due  June  27,  1912;  the  second  in  the  sum  of 
five  thousand  dollars,  due  July  11,  1912;  and 
the  third  in  the  sum  of  three  thousand  dol- 
lars, due  July  19,  1912." 

[1]  It  thus  appears  that  at  the  date  of  the 
service  of  the  writ  of  garnishment  (June  3, 
1912)  no  part  of  the  indebtedness  of  $10,000, 
by  the  oil  mill  to  the  bank,  had  matured ;  the 
earliest  date  of  partial  maturity  being  June 
27,  1912.  The  set-off  asserted  by  the  bank 
was  denied,  upon  the  theory,  as  appears,  that 
the  liability  of  the  bank  to  the  oil  mill  for 
the  sum  on  deposit  could  not  be  extinguished 
by  setting  it  off  against  an  equivalent  sum  of 
the  debt  of  the  oil  mill  to  the  bank,  because 
the  debt  of  the  oil  mill  to  the  bank  had  not 
matured — was  not  due — when  the  writ  of 
garnishment  was  served  on  the  bank.  The 
ruling  was  in  accord  with  established  doc- 
trine prevailing  in  this  state.  Birmingham 
Nat.  Bank  v.  Mayer,  104  Ala.  634,  641,  16 
South.  520;  Cox  v.  Cooper,  3  Ala.  256;  Gold- 
thwaite  v.  Bank,  67  Ala.  549;  Self  v.  Kirk- 
land,  24  Ala.  275 ;  3  Am.  ft  Eng.  Ency.  Law, 
p.  835.  The  cases  of  Powell  v.  Sammon,  31 
Ala.  552,  and  Price  v.  Masterson,  35  Ala. 
492,  do  not  conclude  to  the  contrary,  and  are 
not,  under  the  circumstances  hereinabove 
stated,  authority  for  the  proposition  that  a 
garnishee  may  set  off  an  unmatured  debt  of 
the  defendant  to  the  garnishee  against  (to 
the  satisfaction  pro  tanto  or  extinguishment 
of)  an  accrued  indebtedness  of  the  garnishee 
to  the  defendant  According  to  established 
applicable  doctrine,  if  .the  oil  mill  had,  on 
June  3,  1912,  instituted  suit  against  the  bank 
for  the  sum  of  the  admitted  deposit  the  bank 
could  not  have  set  off  the  unmatured  indebt- 
edness, in  whole  or  in  part,  of  the  oil  mill  to 
the  bank. 


•For  other  cases 
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[2]  The  date  of  the  service  of  the  writ  de- 
termines the  right  to  set-off  In  garnishment 
proceedings,  as  in  an  ordinary  action  at  law 
Instituted  by  the  defendant  against  the  gar- 
nishee. Self  t.  Kirkland,  supra;  14  Am.  ft 
Eng.  Ency.  Law,  p.  847. 

[3]  Of  course,  the  amendment  of  the  an- 
swer by  the  bank  effected,  by  relation  back, 
to  incorporate  therein  the  added  allegations 
just  as  If  they  had  been  made  in  the  original 
answer. 

The  judgment  is  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  SAYRE  and  SOM- 
ERVILLE,  JJ.,  concur. 

TURNER  t.  DAVIS.    (No.  764.) 
(Supreme  Court  of  Alabama.    April  9,  1914.) 

1.  Evidenc*  (J  872*)— Effect  of  Absence. 

The  absence  of  an  acknowledgment  did  not 
prevent  the  admissibility  of  a  deed,  or  a  certified 
copy  thereof,  without  proof  of  execution,  when 
offered  more  than  30  years  after  execution; 
curative  statutes  making  such  a  deed  self-prov- 
ing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §fi  1613-1627;  Dec.  Dig.  f  872.*] 

2.  Evidence  (§  345*)  —  Certified  Copies  — 
Certificate  of  Pbobatb  Judge— ^Joint  Cer- 
tificate. 

The  fact  that  the  certificate  of  the  pro- 
bate judge  to  copies  of  a  deed  and  power  of 
attorney  offered  in  evidence  was  joint  instead 
of  separate  would  not  exclude  the  Instruments, 
where  the  certificate  sufficiently  designated  each 
instrument  as  if  it  had  been  made  separately  by 
each. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  1302-1314,  1331-1360;  Dec  Dig. 
S  345.*] 

3.  Husband  and  Wife  (8  15*)— Conveyances 
—Separate  Acknowledgment. 

A  deed  by  a  husband  and  wife  of  nonhome- 
stead  property  was  sufficient  to  convey  the  hus- 
band's title  whether  the  wife's  separate  acknowl- 
edgment was  sufficient  or  not 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f §  13,  16,  37,  84,  90-99,  283 ; 
Dec  Dig.  §  15.*] 

4.  Evidence  (|  853*)— Deeds— Time  of  Re- 
cording. 

Since  Code  1907,  8  3374,  does  not  require 
a  deed  to  be  recorded  within  any  particular  time, 
a  deed  was  admissible  in  evidence  though  it  was 
not  recorded  within  a  year  after  execution. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  1404-1428,  1430,  1431 ;  Dec  Dig. 
8  353.*] 

5.  Appeal  and  Error  (8  1051*)— Harmless 
Error— Admission  of  Evidence. 

Any  error  in  admitting  evidence  to  prove 
the  payment  of  the  purchase  money  by  the 
holder  of  land  certificates  was  harmless,  in  view 
of  Acts  1911,  p.  192,  making  patents  prima  fa- 
cie evidence  of  the  sale  of  the  land,  and  the 
payment  of  the  purchase  money  therefor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4161-4170;  Dec  Dig.  8 
1051.*] 

6.  Appeal  and  Error  (8  1068*)— Harmless 
Error. 

Where  In  trespass  and  trover  for  cutting 
and  removing  trees  and  to  recover  the  statutory 


penalty  for  cutting  trees,  plaintiff  was  entitled 
to  the  general  charge,  except  as  to  the  count 
for  the  statutory  penalty  of  $10  a  tree,  and  the 
verdict  was  for  only  $122.54,  and  the  uncontro- 
verted  evidence  showed  that  there  were  not  less 
than  80  trees  cut  the  jury  could  not  have  found 
for  plaintiff  on  the  penalty  count,  so  that  the 
giving  of  plaintiff's,  or  the  refusal  of  defend- 
ant's, special  charges  was  harmless. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  4225-4228,  4230;  Dec 
Dig.  i  1068.*] 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

Action  by  Matthew  L.  Davis  against  Honor 
R.  Turner.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

The  plaintiff  offered  In  evidence  a  certified 
copy  of  patent  from  the  United  States  to 
the  state  of  Alabama,  conveying  the  swamp 
and  overflow  land,  and  covering  the  land  in 
question.  Plaintiff  next  offered  certified  copy 
of  patent  from  the  state  of  Alabama  to  the 
Mobile  &  Ohio  Railroad  Company,  which  is 
objected  to  on  the  grounds  stated  in  the  opin- 
ion, also  deed  of  trust  from  Mobile  &  Ohio 
Railroad  to  the  Farmers'  Loan  ft  Trust  Com- 
pany, power  of  attorney  from  Farmers'  Loan 
ft  Trust  Company,  to  E.  L.  Russell  and  Hen- 
ry Tacon,  and  conveyance  under  the  power 
to  Frank  Moore.  The  deed  of  trust  was  at- 
tested by  A.  L.  Willoughby,  secretary,  and 
acknowledged  before  Charles  Nettleton,  com- 
missioner of  deeds  for  the  state  of  Alabama, 
certifying  that  William  H.  Hays,  T.  Hasklns 
Dupuy,  and  William  Butler  Duncan,  execut- 
ed the  same  on  behalf  of  the  railroad  and  the 
receivers,  and  that  the  same  was  accepted 
by  the  trust  company.  The  deed  to  Moore 
was  executed  by  Russell  and  Tacon,  as  attor- 
neys in  fact  for  the  Farmers'  Loan  ft  Trust 
Company.  This  deed  was  executed  February 
18,  1892,  acknowledged  on  the  28th  of  Feb- 
ruary, and  filed  for  record  May  16,  1893. 
The  certificate  of  the  probate  judge  was  that 
the  within  and  foregoing  pages  contain  a  full, 
true,  and  complete  copy  of  the  following  in- 
struments: First,  deed  from  state  of  Ala- 
bama, to  the  Mobile  &  Ohio  Railroad  Com- 
pany, as  the  same  appears  of  record  in  my 
office  in  Swamp  and  Overflow  Book,  p.  125; 
second,  deed  of  trust  from  Mobile  ft  Ohio 
Railroad  Company  to  Farmers*  Loan  ft  Trust 
Company,  as  the  same  appears  of  record  in 
my  office  in  Mortgage  Book  18  (N.  S.)  p.  346 ; 
third,  deed  from  Farmers'  Loan  ft  Trust 
Company  to  Frank  Moore  as  the  same  ap- 
pears of  record  in  my  office  in  Deed  Book 
70  (N.  S.)  pp.  397,  398 ;  fourth,  power  of  at- 
torney from  Farmers'  Loan  ft  Trust  Company 
to  E.  L.  Russell,  and  Henry  Tacon,  as  the 
same  appears  of  record  In  my  office  in  Mis- 
cellaneous Book  L,  p.  696. 

Hamilton  ft  Thornton,  of  Mobile,  for  ap- 
pellant Gregory  L.  ft  H.  T.  Smith,  of  Mo- 
bile, for  appellee. 
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ANDERSON,  C.  J.  The  complaint  In  this  | 
cause  contains  a  count  for  the  statutory  pen- 
alty for  catting  trees  on  the  land  described 
therein  as  well  as  counts  in  trespass  and 
trover  for  taking  or  converting  the  trees;  the 
plaintiff  relying  upon  title  to  the  land  and 
constructive  possession  as  incident  to  said 
title,  there  being  no  adverse  possession  shown 
by  the  defendant,  as  the  only  acts  of  posses- 
sion were  those  of  cutting  and  removing  the 
timber,  the  defendant  claiming  that  he  and 
not  the  plaintiff  is  the  owner  of  the  land, 
and  was  therefore  the  owner  of  the  trees. 

The  first,  and  perhaps  the  most  important 
question  in  this  case,  is  the  soundness  of  the 
ruling  of  the  trial  court  in  permitting  the 
plaintiff  to  trace  title  to  the  land  by  certain 
certificates  and  patents  to  same  purporting 
to  be  signed  by  Robert  B.  Llndsey,  then  Gov- 
ernor of  Alabama,  by  his  secretary,  Charda- 
voyne,  and  which  were  not  executed  by  the 
Governor  under  the  seal  of  the  state.   It  is 
practically  conceded,  and,  indeed,  has  been 
held  by  this  court,  that  such  patents  did  not 
operate  to  convey  the  state's  title  to  the  pat- 
entee, and  that  Acts  of  1878-79,  p.  198,  did 
not  cure  the  defect  unless  it  was  shown  that 
the  purchase  money  had  been  paid.    So.  R. 
R.  Co.  v.  Cleveland,  163  Ala.  470,  60  South. 
122.   On  the  other  hand,  it  was  held  in  the 
case  of  Jordan  v.  McClure  Lumber  Co.,  170 
Ala.  289,  54  South.  415,  that  said  act  of  1879 
cured  the  defect,  and  that  the  purchaser  ac- 
quired the  title  to  the  land  when  the  proof 
showed  the  payment  of  the  purchase  money. 
The  Legislature,  realizing  the  justice  of  the 
claims  of  many  citizens  who  held  lands  un- 
der said  patents,  and  further  realizing  the 
great  difficulty  of  showing  the  payment  of 
the  purchase  money  after  the  lapse  of  ap- 
proximately 40  years,  passed  Act  of  1911,  p. 
192,  authorizing  the  admission  of  such  doc- 
uments in  evidence  and  making  them  prima 
fade  evidence  of  any  sale  or  transfer  of  said 
land  therein  recited,  and  of  the  payment  of 
the  purchase  money  therefor.   This  act  was 
not  passed  before  the  trial  of  the  cases  su- 
pra, and  was  not  therefore  considered  or 
referred  to  in  either  of  said  cases,  but  it  was 
a  law  when  this  case  was  tried,  and  as  said 
act  made  the  documents  and  recitals  therein 
prima  fade  evidence  of  the  payment  of  the 
purchase  money,  under  the  authority  of  Jor- 
dan v.  McClure  Co.,  snpra,  the  act  of  1879 
operated  to  confirm,  or  convey,  the  title  of 
the  patentee  in  and  to  the  lands  for  which 
the  patent  was  issued  by  said  "Chardavoyne." 

[1]  The  only  ground  of  objedion  made  to 
the  introduction  of  the  deed  from  the  Mo- 
bile &  Ohio  Railroad  and  W.  Butler  Duncan 
et  al.,  was  that  it  was  not  properly  "ac- 
knowledged in  conformity  with  the  statutes 
of  Alabama."  It  may  be  that  the  acknowl- 
edgment was  defective,  but  the  deed  was  at- 
tested by  witness  Willoughby,  and  the  ac- 
knowledgment, though  defective  as  such,  op- 
erated as  an  attestation  by  Chas.  Nettleton, 
who  attempted  to  take  the  acknowledgment 


I  The  fad  that  the  acknowledgment  was  defec- 
tive did  not  prevent  the  admissibility  of  the 
deed,  or  certified  copy  in  evidence,  without 
proof  of  the  execution  of  same  more  than 
30  years  after  the  execution  and  recordation 
of  said  deed,  as  curative  statutes  have  been 
passed  by  nearly  every  Legislature,  waMng 
such  documents  self-proving. 

{2]  Nor  was  the  certified  copy  of  the  power 
of  attorney  to  Russell  and  Tacon  and  the 
deed  from  the  Farmers'  Loan  &  Trust  Com- 
pany to  Frank  Moore  objectionable  for  the 
reason  that  the  certificate  of  the  probate 
judge  as  to  the  authenticity  of  same  was 
joint  Instead  of  separate.  The  certificate 
sufficiently  sets  out  and  designates  each  of 
the  Instruments,  and  was  as  efficacious  as 
if  a  separate  certificate  was  attached  to  each 
instrument 

[3]  There  was  no  error  in  the  admission 
of  the  deed  from  Frank  Moore  to  Thos. 
Brown,  as  it  was  good  to  convey  the  title 
of  said  Brown,  whether  the  separate  ac- 
knowledgment of  the  wife  was  sufficient  or 
not  unless  It  was  the  homestead,  and  there 
was  no  proof  that  it  was  the  homestead. 
The  deed  was  attested,  which  made  it  valid 
as  to  the  dower  of  the  wife  whether  the 
acknowledgment  as  to  her  was  sufficient  or 
not  Moreover,  unless  the  land  was  the 
homestead,  a  conveyance  by  Moore  alone 
would  carry  the  legal  title  into  Brown,  sub- 
ject to  the  dower  right  of  the  wife  of  Moore. 

T4]  The  trial  court  did  not  err  in  admitting 
in  evidence  the  deed  from  Thos.  M.  Brown 
to  the  plaintiff,  Davis,  for  the  reason  that 
it  was  not  recorded  within  a  year  after  the 
execution  of  same.  It  may  be  that  under 
the  statute  of  1896  (sedion  992  of  the  Code 
of  1896)  it  was  not  self -proving,  unless  re- 
corded within  12  months,  but  said  section, 
as  brought  forward  as  section  3374  of  the 
Code  of  1907,  omits  the  time  in  which  it  must 
be  recorded.  As  to  whether  or  not  the  fail- 
ure to  record  same  was  prejudicial  to  the 
defendant  this  fad  did  not  appear  when  the 
deed  was  offered,  nor  did  such  a  fad  sub- 
sequently appear,  as  the  defendant  made  no 
attempt  to  show  a  purchase  under  Brown. 
He  claimed  from  the  Insane  Asylum,  which 
acquired  only  certain  lands  owned  by  the 
state,  and  not  disposed  of  under  the  certifi- 
cates and  patents  in  question,  and  he  had 
record  evidence  and  constructive  notice  that 
the  plaintiff's  grantor  and  his  predecessors 
in  title  had  conveyances  to  the  land  involved. 

[S]  The  trial  court  may  have  erred  In  ad- 
mitting copies  of  the  ledger  in  the  treasurer's 
office,  as  the  payments  did  not  show  a  con- 
nection with  the  land  in  question,  but  this 
error  was  without  injury  to  the  appellant, 
as  this  evidence  was  but  a  mere  attempt  to 
show  by  cumulative  evidence  the  payment  of 
the  purchase  money  by  the  holder  of  the 
certificates,  and  which  fad  was  shown  by  the 
documents  under  the  ad  of  1911,  and  which 
was  not  disputed. 
[6]  As  we  view  this  case  the  plaintiff  was 
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entitled  to  the  general  charge,  except  perhaps 
as  to  the  count  for  the  statutory  penalty, 
and  we  can  safely  say  that  the  jury  did  not 
find  for  the  plaintiff  under  this  count  The 
verdict  was  for  only  $122.54,  and  this  would 
be  for  only  about  12  trees  at  the  statutory 
price  of  $10  per  tree.  While  there  was  no 
proof  as  to  the  exact  number  of  trees  cut, 
there  was  proof  as  to  the  number  of  logs, 
and  the  highest  number  of  logs  to  the  tree 
did  not  exceed  4,  and  the  plaintiff's  evidence 
showed  over  400  logs  and  the  defendant  ad- 
mitted getting  320  logs,  which  would  not 
be  less  than  80  trees.  Therefore,  to  hold  that 
the  Jury  found  for  the  plaintiif  under  the 
count  for  the  statutory  penalty  would  result 
in  convicting  them  either  of  utterly  disre- 
garding the  evidence  or  of  imbecility.  As 
the  Jury  did  not  find  for  the  plaintiff  under 
the  penalty  count,  and  as  the  general  charge 
could  have  been  given  for  the  plaintiff  under 
the  other  counts,  the  giving  of  plaintiff's  spe- 
cial charges,  or  the  refusal  of  those  requested 
by  the  defendant,  If  error,  was  error  with- 
out injury. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 
Affirmed. 

McCLEDLAN,  SAYRE,  and  SOMER- 
VILLE,  JJ.,  concur. 


Ex  parte  JONAS.    (No.  812.) 
(Supreme  Court  of  Alabama.   April  14,  1914.) 

1.  Appeal  ano  Ebbob  (5  1*)— Nature  or 

Right  to  Appeal. 

Appeals  are  of  statutory  creation,  and, 
while  such  statutes  are  remedial  and  should  be 
liberally  construed,  yet  authority  for  an  appeal 
must  be  found  in  the  statute. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }§  1-4;  Dec.  Dig.  i  1.*] 

2.  Appeal  and  Ebbob  (f  71*)— "Final  De- 
cree' '— Discharge  of  Receives. 

A  receiver  is  but  an  officer  of  the  court,  and 
his  discharge  can  in  no  manner  affect  any  of  the 
substantial  merits  of  the  cause.  Hence,  there 
being  no  statutory  provision  for  appeal  by  a  re- 
ceiver from  an  order  of  dismissal,  none  can  be 
maintained ;  such  an  order  not  being  a  final  de- 
cree within  Code  1907,  *  2837. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  386-101;  Dec.  Dig.  8 
71.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2774-2798;  vol.  8,  p.  7663.] 

3.  Assignments  fob  Benefit  of  Cbeditobs 
(5  390*)— Tbustee— Right  to  Compensa- 
tion. 

The  right  of  a  trustee,  to  whom  a  debtor  as- 
signed his  property  for  benefit  of  creditors,  to 
compensation,  is  a  mere  incident  of  the  trust, 
and  not  a  property  right 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  58  1152- 
1154;  Dec.  Dig.  §  390.*] 

4.  Appeal  and  Ebbob  (I  334*)— Right  to 
Appeal— Appeal  fbom  Final  Decbee. 

The  personal  representative  of  one  injured 
by  a  final  decree  may,  under  the  direct  provi- 


sions of  Code  1907,  f  2837,  perfect  the  appeal, 
which  appeal  must  be  taken  within  12  months. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88 1848, 1851-1863 ;  Dec.  Dig. 
J  334.*] 

5.  Trusts  (§§  134,  140*)— Title  of  Trustee 
— Equity. 

While  at  law  the  trustee  is  considered  the 
owner  of  the  trust  property,  yet  in  a  court  of 
equity  the  cestui  que  trust  is  the  absolute  own- 
er; the  trustee  taking  only  sufficient  title  to 
discharge  the  trust. 

[Ed.  Note.— For  other  eases,  see  Trusts.  Cent. 
Dig.  8|  177,  183-187;  Dee.  Dig.  J§  134,  140.*] 

6.  Appeal  and  Ebbob  (|  946*)— Review— Dis- 

OBKTION. 

Unless  there  is  an  abuse,  an  order  of  the 
court  made  in  the  exercise  of  its  judicial  discre- 
tion will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3812;  Dec  Dig.  8  946.*] 

7.  Appeal  and  Ebbob  (8  71*)— Decisions 
Appealable— Removal  of  Tbustee— "Fi- 
nal Decbee." 

Under  Code  1907,  8  6080,  providing  that  if 
the  value  of  a  trust  estate  to  pay  debts  exceeds 
$1,000  the  trustee  or  any  creditor  may  petition 
the  chancery  court  for  administration  of  the 
trust,  the  trustee  appointed  by  a  general  assign- 
ment for  the  benefit  of  creditors  filed  a  peti- 
tion in  the  chancery  court  for  the  administra- 
tion of  the  trust,  which  court  took  jurisdiction. 
Section  6102,  which  is  declaratory  of  the  for- 
mer law,  provides  that  the  chancery  court  may 
remove  any  trustee  if  he  is  an  unsuitable  per- 
son to  execute  the  trust.  The  trustee  being  re- 
moved claimed  the  right  to  appeal  from  the  or- 
der of  removal,  on  the  ground  that  such  order 
was  a  final  decree  within  section  2837,  authoris- 
ing an  appeal  from  any  final  decree  on  the  ap- 
plication of  either  the  party  or  his  personal  rep- 
resentative. Held,  that  the  order  removing  the 
trustee  was  not  a  final  decree,  for  a  "final  de- 
cree" is  one  on  the  merits  which  settles  the  eq- 
uities litigated,  and  the  right  of  the  trustee  to 
administer  the  trust  does  not  affect  the  substan- 
tial equities,  which  depend  on  the  administration 
of  the  trust 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  6!  386-401;  Dec.  Dig.  5  7L*] 

8.  Mandamus  (*  57*)— Scope  of  Remedt. 

For  an  abuse  of  judicial  discretion,  manda- 
mus is  the  proper  remedy,  and  will  lie  to  compel 
a  proper  exercise ;  hence  mandamus  is  the  prop- 
er remedy  to  compel  the  chancellor  to  deny  an 
appeal  from  an  order  removing  a  trustee  of  a 
trust  for  the  benefit  of  creditors. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  88  68,  114-120;  Dec.  Dig.  8  57.*] 

May  field  and  Sayre,  J  J.,  dissenting. 

Original  application  by  Rebecca  Jonas  for 
a  writ  of  mandamus  against  the  Judge  of  the 
Law  and  Equity  Court  of  Mobile.  Writ  is- 
sued. 

Gregory  L4H.T.  Smith  and  C  W.  Tomp- 
kins, all  of  Mobile,  for  petitioner.  Henry 
Hanaw,  Palmer  Pillans,  and  R.  T.  Ervin,  all 
of  Mobile,  for  respondent 

GARDNER,  J.  On  the  20th  day  of  March, 
1911,  the  Lelnkauf  Banking  Company,  a  cor- 
poration, executed  and  delivered  to  one 
Harry  B.  Pake  a  deed  of  general  assignment 
for  the  benefit  of  its  creditors,  and  the  said 
Pake,  on  March  23,  1911,  filed  a  petition  in 
the  law  and  equity  court  of  Mobile,  under 
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the  provisions  of  our  statute  (section  6060, 
Code),  for  the  administration  of  said  trust 
The  law  and  equity  court  assumed  thereby 
jurisdiction  of  the  administration  of  said 
trust,  and  the  same  is  now  pending  in  said 
court  The  petitioners  herein,  who  are  or- 
dinary creditors  of  the  said  Leinkauf  Bank- 
ing Company,  whose  verified  claims  have 
been  filed  in  said  court  without  the  filing  of 
objections  thereto,  made  a  motion  in  the 
court  below  that  the  said  Harry  B.  Pake  be 
removed  as  trustee  of  said  estate,  assigning 
numerous  grounds  therefor.    Evidence  was 
duly  taken  before  the  register,  and  the  court 
entered  an  order  removing  said  Pake  as  trus- 
tee and  appointing  one  Henry  A  Horst  as 
his  successor.  In  his  opinion,  which  appears 
in  the  answer  of  the  respondent,  the  court 
Bald:  "In  determining  as  to  whether  the  as- 
signee should  be  removed,  I  must  look,  pri- 
marily, to  the  interest  of  the  trust;  the  as- 
signee's interest  being  of  secondary  concern. 
Whether  or  not  the  assignee  has  violated  his 
trust,  or  has  been  guilty  of  gross  negligence 
in  its  administration  to  its  loss,  as  charged 
against  him  in  the  petition,  in  view  of  the 
evidence  taken,  and  reported  by  the  register, 
I  am  of  the  opinion  that  the  assignee  is  not 
the  proper  person  to  further  execute  the 
trust,  and  that  it  is  to  the  interest  of  the 
trust  that  he  should  be  removed.  It  may  be 
that  it  will  become  necessary  to  institute  suit 
or  take  other  steps  to  recover  for  the  trust 
moneys  of  the  trust  which  certain  persons 
may  have  received  wrongfully,  and  because 
of  the  assignee's  intimate  personal  relations 
with  these  persons  and  the  fact  that  his  se- 
lection as  assignee  was  due  to  them  I  think 
it  would  be  to  the  interest  of  the  estate  to 
Intrust  these  matters  to  some  trustee,  and  an 
order  will  be  here  entered  removing  him 
from  the  trusteeship,  and  requiring  him  to 
make  final  settlement  of  his  accounts,  and 
appointing  a  new  trustee."   The  order  of  re- 
moval was  accordingly  entered,  and  the  said 
Henry  A  Horst  was  appointed  trustee  in 
the  place  of  said  Pake.   The  said  Pake  was 
also  ordered  to  turn  over  to  his  successor  all 
books  of  account  and  papers  relating  to  the 
trust,  and  also  all  moneys  and  assets  of  the 
trust  remaining  In  his  hands,  as  soon  as  said 
Horst  should  give  bond  as  trustee.  The  new- 
ly appointed  trustee  qualified  as  such  by  the 
execution  of  the  bond  required. 

Thereafter  said  Pake  filed  his  petition  in 
said  court,  praying  an  appeal  to  the  Supreme 
Court  from  said  order,  and  that  the  court  fix 
the  amount  of  bond  for  supersedeas  of  said 
order  or  decree,  and  that  upon  the  execution 
of  such  bond  the  said  decretal  order  be  super- 
seded pending  the  appeal.  In  response  to 
this  petition,  the  court  entered  an  order  fix- 
ing; the  amount  of  supersedeas  bond  to  be 
executed  by  said  Pake  upon  appeal.  The  an- 
swer of  the  respondent  (paragraphs  5  and  8) 
shows  that  the  learned  Judge  of  the  law  and 
equity  court  so  fixed  the  amount  of  said  su- 
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persedeas,  upon  the  Idea  that  said  Pake  had 
by  statute  the  absolute  right  of  appeal  from 
said  order  of  removal.  In  paragraph  8  of 
the  answer  he  says:  "And  respondent  sub- 
mits that  his  action  was  proper  and  lawful 
in  the  premises,  and  was  the  only  action  that 
he  could  lawfully  take  in  the  premises,  for 
that,  as  respondent  understands  the  law,  he 
was  without  discretion  in  the  premises  save 
and  except  only  as  to  the  amount  of  the  su- 
persedeas bond;  said  Pake  having  the  right 
to  appeal  and  supersede,  and  the  Judge  being 
required  only  to  fix  the  amount  of  bond." 
Appeal  having  been  taken  by  Pake,  and  the 
bond  executed,  the  decretal  order  of  removal 
has  been  considered  as  superseded  pending 
said  appeal,  and  said  Pake  has  therefore  con- 
tinued as  trustee.  Petitioners  here  seek  by 
mandamus  to  have  said  order  fixing  the 
amount  of  supersedeas  upon  appeal  vacated, 
and  to  have  the  administration  of  said  estate 
proceed  through  the  newly  appointed  trustee. 

The  first  question  presented  for  considera- 
tion is  whether  or  not  the  decretal  order  re- 
moving the  trustee  is  such  as  will  support  an 
appeal  by  said  Harry  B.  Pake.  If  not  so  ap- 
pealable, then  it  is  clear,  and  seems  to  be  con- 
ceded by  counsel  for  appellee,  that  petition- 
ers are  entitled  to  the  relief  they  here  seek, 
and  that  such  a  determination  will  be  de- 
cisive of  the  case. 

Counsel  for  the  respective  parties  to  this 
proceeding  have  cited  us  to  no  authority  di- 
rectly in  point,  and  the  question  appears  to 
be,  at  least  in  our  state,  a  novel  one. 

[1]  Allowance  of  appeals  to  this  court  is 
wholly  by  legislative  enactment  They  are 
entirely  of  statutory  creation,  and,  while 
such  statutes  are  remedial  and  to  be  liberally 
construed,  yet  authority  for  the  appeal  must 
be  found  in  the  statute.  Stoutz,  Adm'r,  v. 
Huger,  107  Ala.  248,  18  South.  126;  May  v. 
Courtnay,  Tennant  ft  Co.,  47  Ala.  186. 

[2]  Recognizing  this  to  be  the  rule,  counsel 
insist  that  the  decretal  order  is  a  final  de- 
cree, and  that  therefore  appeal  is  provided  by 
section  2887  of  the  Code,  which  in  part  reads 
as  follows:  "From  any  final  judgment  or  de- 
cree of  the  chancery,  circuit  or  courts  of 
like  jurisdiction,  city,  or  probate  court,  ex- 
cept In  such  cases  as  are  otherwise  directed 
by  law,  an  appeal  lies  to  the  Supreme  Court, 
for  the  examination  thereof,  as  matter  of 
right  on  the  application  of  either  party,  or 
his  personal  representative."  It  is  urged 
that  Pake  was  a  party  to  the  cause  within 
the  meaning  of  the  above  cited  statute,  and 
that  the  order  removing  him  was  final,  and 
therefore  that  the  appeal  Ilea, 

Section  6054  of  the  Code  provides  that 
"when  an  express  trust  is  created  for  the 
payment  or  security  of  debts,  and  by  the 
terms  thereof  the  trustee  is  not  required  to 
give  bond  with  surety,  any  creditor  Interest- 
ed therein  may  apply  to  the  register  of  the 
court  of  chancery  *  *  *  for  an  order  re- 
quiring such  trustee  to  give  bond  with  surety 
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for  the  faithful  administration  of  the  trust" 
The  hearing  of  the  application,  etc.,  is  pro- 
vided for  by  the  two  subsequent  sections,  and 
section  6057  of  the  Code  provides  that,  upon 
the  failure  of  the  trustee  to  execute  the 
bond  as  ordered  within  three  days,  the  regis- 
ter must  enter  an  order  removing  him  as  a 
trustee  and  appoint,  his  successor.  There 
seems  to  be  no  provision  for  appeal  from 
such  order  to  this  court  By  section  6058  of 
the  Code  It  is  made  the  duty  of  the  trustee 
of  an  express  trust  for  the  payment  of  debts 
to  make  an  inventory  of  the  entire  trust 
property  within  a  given  time,  copies  of  which 
are  required  to  be  filed  In  the  office  of  the 
register. 

If  the  value  of  the  trust  estate,  as  apprais- 
ed, exceeds  $1,000,  then  the  trustee,  or  as- 
signee, or  any  creditor,  may  by  petition  have 
the  trust  estate  administered  in  the  chan- 
cery court  as  provided  by  our  statute.  The 
Jurisdiction  of  the  court,  In  such  instances, 
depends  upon  no  equitable  principle  what- 
ever; but  when  the  estate  exceeds  the  sum 
of  11,000,  It  Is  the  absolute  right  of  the 
trustee,  assignor,  or  any  creditor,  to  have 
the  same  administered  in  the  chancery  court. 
The  jurisdiction  Is  conferred  by  the  statute. 
Little  weight  can  be  attached,  therefore,  to 
the  argument  of  counsel  that  it  was  upon 
petition  of  the  trustee  that  the  court  first 
acquired  jurisdiction.  This  is  immaterial, 
for  the  reason  that  as  a  matter  of  absolute 
right  the  same  jurisdiction  could  have  been 
called  into  exercise  by  any  creditor,  or  any 
number  of  them,  or  by  the  assignor. 

Claims,  under  the  statute,  must  be  filed 
within  a  given  time.  The  trustee  is  required 
to  file  his  account  with  the  register  at  stated 
times,  and  provision  is  made  for  the  hearing 
of,  and  passing  upon,  said*  account,  as  Is 
done  by  the  administrator  of  the  estate  of  a 
decedent  By  section  6075  he  may  be  com- 
pelled to  file  his  account,  by  citation  issued 
by  the  register,  In  all  respects  as  executors 
and  administrators  may  be  compelled  to 
make  settlement  in  the  probate  court;  or,  up- 
on motion  of  a  majority  in  value  of  the  cred- 
itors, the  register  must  remove  such  default- 
ing trustee  and  appoint  another  in  his  stead, 
who  may  be  nominated  by  the  creditors  in 
the  manner  provided  for  the  nomination  of 
an  administrator  of  an  Insolvent  estate  by 
the  creditors  thereof. 

There  appears  In  the  statute  much  similar- 
ity to  the  administration  in  the  probate 
court  of  the  estate  of  a  decedent  If  there 
is  any  appeal  from  such  an  order  of  removal 
as  Is  provided  by  section  6075,  it  can  be 
found  only  in  the  language  of  section  6072. 
This,  however,  it  is  unnecessary  to  decide. 

Slnce  we  are  concerned  here  with  what  is 
a  final  decree  in  a  cause,  it  Is  well  that  we 
should  consider  the  nature  of  the  proceed- 
ings in  the  court  below.  It  needs  but  a 
moment's  reflection  upon  and  consideration 
of  the  above  statutes,  to  demonstrate  that 


(Ala. 

the  subject-matter  of  the  proceedings  In  the 
law  and  equity  court  is  the  administration 
of  the  trust  estate. 

In  the  case  of  Adams  v.  Sayre,  76  Ala.  517, 
speaking  to  the  question  of  a  final  decree,  it 
is  said:  "It  Is  the  settled  doctrine  of  this 
court  that  as  a  general  rule,  there  can  be 
but  one  final  decree  upon  the  merits  of  a 
chancery  cause,  which  is  required  to  settle 
all  the  equities  litigated,  or  necessarily  in- 
volved, in  the  issues  of  the  particular  suit 
The  policy  of  the  rule  Is  found  In  the  Indis- 
position of  the  appellate  courts  to  multiply 
appeals,  by  undertaking  to  review  litigated 
cases  by  piecemeal.'  •  *  •  A.  decree  may, 
nevertheless,  be  partly  final,  and  partly  In- 
terlocutory; final,  so  far  as  It  determines  all 
issues  of  law  and  fact  constituting  the  eq- 
uities proper  of  the  cause,  and  interlocutory 
as  to  ulterior  proceedings  regulating  its  mode 
of  execution.  •  *  •  No  general  rule  can 
probably  be  stated,  which  would  define  ac- 
curately, for  all  possible  emergencies,  what 
constitutes  the  equities  of  every  case.  These 
equities  embrace  the  substantial  merits  of 
the  controversy — the  material  Issues  of  fact 
and  law  litigated  or  necessarily  Involved  in 
the  cause,  which  determine  the  legal  rights 
of  the  parties,  and  the  principle  by  which 
such  rights  are  to  be  worked  out"  It  thus 
appears  that  for  a  decree  to  be  final  it  most 
determine  some  substantial  merits  of  the 
cause ;  it  must  involve  an  adjudication  as  to 
some  of  the  equities  of  the  case. 

[3]  When  an  estate  is  being  administered 
by  the  chancery  court  through  a  receiver, 
there  is  no  difficulty  In  determining  what 
constitutes  the  equities  of  the  cause,  the  sub- 
stantial merits  thereof.  The  receiver  may 
be  discharged  by  the  court  and  a  successor 
appointed;  and  it  is  conceded,  there  being  no 
statutory  provision  therefor,  that  from  such 
a  discharge  no  appeal  would  lie.  Pagett  v. 
Brooks,  140  Ala.  257,  37  South.  263.  He 
Is  but  an  officer  of  the  court,  and  his  dis- 
charge can  in  no  manner  affect  any  of  the 
substantial  merits  of  the  cause.  The  anal- 
ogy to  the  case  in  hand  is,  in  our  opinion, 
complete.  The  only  argument  advanced  to 
demonstrate  a  difference  is  that  the  trustee 
received  his  appointment  by  deed,  and  the 
receiver  his,  from  the  court  The  distinction 
is  more  in  theory  than  in  reality.  True,  the 
trustee  was  named  in  the  deed,  but  when 
he  accepted  the  trust  it  was  with  a  recogni- 
tion of  the  law  that  the  administration  of 
the  trust  estate  is  subject  to  the  jurisdiction 
of  the  chancery  court  and,  when  that  juris- 
diction is  rightfully  assumed,  that  the  trust 
Is  to  be  administered  through  the  court,  and 
not  through  the  trustee  except  as  an  instru- 
ment of  the  court  True,  as  is  argued,  the 
trustee  is  interested  by  way  of  compensation, 
and  so  also  is  a  receiver;  but  this  is  a  mere 
incident  in  the  administration  of  the  trust 
estate,  and  in  no  manner  affects  any  of  the 
substantial  merits  of  the  cause.    It  is  not 
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a  property  right  In  the  trust  estate,  bat  is 
an  incident  to  the  office  he  holds  as  trustee  or 
receiver,  for  services  rendered. 

The  instant  case  also  finds  analogy  in  the 
administration,  in  the  probate  court,  of  the 
estate  of  a  decedent;  and  in  fact  several 
references  are  so  made  in  the  sections  above 
noted. 

Appeal  from  an  order  of  the  probate  court 
removing  an  executor  or  administrator  is 
especially  provided  for  by  subdivision  3  of 
section  2856  of  the  Code,  which  requires 
that  such  appeal  be  taken  within  five  days 
after  such  order.  Section  2859  provides  for 
supersedeas  bond  on  such  an  appeal,  and  fixes 
the  conditions  thereof.  Indeed,  all  the  indi- 
cations of  our  statutory  system  seem  to  point 
to  the  conclusion  that  such  orders  of  removal 
are  not  final  in  the  sense  of  section  2837,  so 
as  to  support  an  appeal,  as  involving  in  any 
manner  the  merits  of  the  cause;  and  that 
they  are  not  therefore  appealable  except  as 
specially  authorized  by  statute. 

[4]  Again,  if  this  order  of  removal  be  con- 
sidered a  final  decree  such  as  to  fall  under 
the  influence  of  section  2837  of  the  Code, 
then  it  mast  follow  also  that  the  appeal 
could  be  perfected  by  his  personal  represen- 
tative in  the  event  of  his  death.  Stoutz, 
Adm'r,  v.  Huger,  107  Ala.  252,  253,  18  South. 
126.  And  sucb  appeal  could  be  so  prosecuted 
within  twelve  months 

It  does  not  seem  consonant  with  sound  rea- 
soning to  suppose  that  from  an  order  remov- 
ing a  trustee  from  the  administration  of  the 
estate,  his  personal  representative,  in  the 
event  of  his  death,  could  prosecute  an  ap- 
peal; and  yet  this  logically  follows  If,  as  is 
here  contended,  it  be  considered  a  final  de- 
cree, and  the  trustee,  a  party  to  the  cause. 
"The  Supreme  Court  is  without  Jurisdiction 
to  entertain  an  appeal  from  orders  of  the 
lower  court  in  a  pending  suit  in  chancery, 
unless  such  decree  or  order  is  either  a  final 
decree  or  is  one  of  the  certain  interlocutory 
orders  provided  by  statute."  McKleroy  v. 
Gadsden  L.  A-Imp.  Co.,  126  Ala.  184  (1st 
headnote),  28  South.  660. 

We  are  clear  in  the  opinion  that  the  order 
removing  the  trustee  In  this  case  is  not  a 
final  decree  in  the  cause,  and  that  it  does  not 
come  under  section  2837  of  the  Code;  and 
it  is  not  insisted  by  counsel  that  it  is  any 
such  interlocutory  order  as  above  mentioned, 
from  which  an  appeal  is  specially  provided. 

[6]  Nor  do  we  see  merit  in  the  insistence 
that  the  legal  title  to  the  property  is  by  virtue 
of  the  deed  vested  in  the  trustee.  While  in 
a  court  of  law  the  trustee,  as  here,  may  be 
considered  the  owner,  yet  in  a  court  of  equity 
the  cestui  que  trust  is  the  absolute  owner, 
the  beneficial  and  substantial  owner.  Such 
trustee  takes  under  the  instrument  precisely 
that  quantum  of  legal  estate  which  is  neces- 
sary to  the  discharge  of  the  declared  powers 
and  duties  of  the  trust,  no  more  and  no  less. 
Robinson  et  aL  v.  Pierce  et  al.,  118  Ala. 


273,  24  South.  984,  45  L.  R.  A.  66,  72  Am. 
St  Rep.  160. 

So  here,  this  trust  was  created  for  the  pay- 
ment of  the  creditors  of  the  assignor,  and  it 
is  being  administered  in  the  court  primarily 
for  the  benefit  of  such  creditors;  they,  in  a 
court  of  equity,  being  the  beneficial  owners 
of  the  estate.  No  one  would  contend  that  up- 
on the  death  of  the  trustee  the  title  would 
descend;  but  a  court  of  equity  may  appoint 
his  successor,  with  all  the  powers  and  duties 
given  the  first,  at  the  instance  of  the  cestui 
que  trust,  and,  as  held  in  Sullivan  v.  Latimer, 
35  S.  C.  422,  14  S.  E.  933,  this  may  be  done 
by  ex  parte  proceeding.  "The  power  of  a 
court  of  equity  to  remove  a  trustee,  and  to 
substitute  another  in  his  place,  is  incidental 
to  its  paramount  .duty  to  see  that  trusts  are 
properly  executed."  1  Perry  on  Trusts,  § 
275,  note  (a). 

Section  6102  of  the  Code  provides  that  the 
chancery  court  may  remove  any  trustee  on 
petition  of  any  person  interested  in  the  exe- 
cution of  the  trust,  for  certain  causes  there 
set  out,  or  if,  for  any  reason,  he  is  an  un- 
suitable person  to  execute  the  trust.  This, 
however,  seems  to  be  mainly  a  declaration  of 
the  law  as  it  existed,  at  least  so  far  as  con- 
cerns the  powers  of  chancery,  after  it  has 
assumed  jurisdiction  of  a  trust  estate,  as 
here. 

Mr.  Pomeroy  (Eq.  Jur.  vol.  8,  f  1086)  says: 
"The  power  of  courts  of  equity  over  the  re- 
moval and  appointment  of  trustees,  independ- 
ently of  any  statutory  authority,  or  any  di- 
rections in  the  instrument  of  trust,  is  well 
established.  This  power  is  confined  to  cases 
of  actual  express  trusts.  *  •  *  The  exer- 
cise of  this  function  by  a  court  of  equity  be- 
longs to  what  is  called  its  sound  judicial  dis- 
cretion, and  is  not  controlled  by  positive 
rules,  except  that  the  discretion  must  not  be 
abused."  Speaking  to  the  same  question, 
Mr.  Perry  (1  Trusts,  f  275)  has  this  to  say: 
"The  matter  rests  in  the  sound  discretion  of 
the  court"  So,  also,  the  Supreme  Court  of 
Virginia,  in  Taylor  v.  Mahoney,  94  Va.  508,  27 
S.  E.  107,  says:  "The  question  of  continuing 
the  trustee  named  in  the  deed  in  charge, 
under  the  circumstances,  was  in  the  sound 
discretion  of  the  court" 

[I]  While  it  is  recognized  as  the  general 
rule  that  matters  resting  in  the  sound  dis- 
cretion of  the  court  are  not  revlsable  (Elli- 
ott's Appellate  Procedure,  {  598)  unless  for 
abuse  thereof,  yet  we  do  not  cite  the  above 
authorities  to  show  that  because  such  is  the 
case,  no  appeal  here  lies,  but  chiefly  as  an 
indication  and  reason  why  the  lawmakers 
have  not  made  special  provision  for  appeal  in 
a  case  as  here  presented. 

[7]  Counsel  Insist  that  appeal  must  lie  for 
the  reason  that  many  appeals  have  been  tak- 
en by  removed  trustees  and  no  question  rais- 
ed as  to  the  right  We  are  cited  particular- 
ly to  McPherson  v.  Cox,  96  U.  S.  404,  24  L. 
Ed.  746,  and  Cavender  v.  Cavender,  114  U. 
S.  464,  5  Sup.  Ct  955,  29  L.  Ed.  212.   An  ex- 
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amination  of  these  cases  discloses  that  the 
bill  was  filed  solely  for  removal  of  the  trus- 
tee, that  this  was  the  equity  constituting  the 
substantial  merits  of  the  cause.  Such  was 
also  the  case  in  Jones  v.  McPhlllips,  77  Ala. 
814,  decided,  it  seems,  prior  to  the  enactment 
of  some  of  our  present  statutory  provisions. 
Where  the  sole  equity  of  the  bill,  as  there, 
was  the  removal  of  the  trustee,  It  may  be 
easily  seen  that  the  decree  of  removal  would 
be  a  final  decree  under  section  2837,  because 
an  adjudication  of  that  which  constituted 
the  substantial  merits  of  the  cause. 

Here,  the  court  has  acquired  full  Jurisdic- 
tion of  the  trust  estate.  The  trustee  is  sub- 
ject to  the  orders  of  the  court,  any  provi- 
sions of  the  trust  deed  to  the  contrary  not- 
withstanding. The  substantial  merits  of  the 
cause  involve  the  trust  estate  and  its  admin- 
istration, and  not  by  whom,  or  by  what  agen- 
cy, it  is  to  be  administered.  The  removal  of 
tbe  trustee,  therefore,  resting  in  the  sound 
discretion  of  the  court,  is  a  mere  incident  in 
the  administration. 

That  no  appeal  should  have  been  provided 
from  such  order  In  cases  of  this  character, 
it  would  seem  is  in  accord  with  sound  rea- 
soning and  common  sense.  If  appeal  and 
consequent  supersedeas  are  matters  of  right, 
then,  upon  taking  an  appeal,  the  trustee  con- 
tinues in  office,  although  he  may  be,  in  fact, 
acting  in  direct  defiance  of  the  court— as.  for 
instance,  in  declining  or  falling  to  bring 
suits,  etc. — and  the  court  is  left  without  pow- 
er, pending  such  appeal,  to  wrest  from  such 
trustee  the  trust  estate  and  administer  the 
same  for  the  benefit  of  those  who  are  in  equi- 
ty the  beneficial  owners  thereof. 

We  repeat  that  we  are  convinced  that  such 
an  order  is  not  a  final  decree  within  our  ap- 
peal statute  (section  2837),  and  dur  law- 
makers have  not  seen  fit  to  provide  appeal 
by  special  enactment 

[I]  For  an  abuse  of  Judicial  discretion,  it 
is  recognized  that  mandamus  is  the  proper 
remedy,  and  will  lie,  to  compel  a  proper  ex- 
ercise thereof.  State  v.  Board  of  Rev.  & 
Road  Com'rs,  61  South.  368 ;  19  Am.  &  Eng. 
Ency.  Law,  737. 

It  therefore  results  as  our  conclusion  that 
the  Judge  of  the  law  and  equity  court  was 
without  authority  to  enter  the  order  fixing 
amount  of  supersedeas  bond,  for  that  no  ap- 
peal would  lie  from  the  order  of  removal,  and 
that  the  administration  of  the  estate  should 
have  proceeded  through  the  newly  appointed 
trustee. 

Judgment  will  be  therefore  here  entered, 
granting  the  peremptory  writ  as  prayed  in 
the  petition. 

Mandamus  granted. 

ANDERSON,  O.  J„  and  McCLELLAN, 
SOMERVILLE,  and  DE  GRAFFENRIED, 
JJ.,  concur.  MAYFIELD  and  SAYRE,  JJ., 
dissent 


CORLEX  v.  RIVERS.   (No.  16,353.) 
(Supreme  Court  of  Mississippi.  April  27, 1914.) 

Master  and  Servant  (f  80*)— Grounds  eoi 
Discharge — Disobedience  of  Runes. 

The  owner  of  a  plantation  bad  a  right  to 
adopt  rules  forbidding  the  manager  thereof  to 
abuse  or  whip  tenants  or  to  cany  a  pistol,  and 
it  was  tbe  manager's  duty  to  observe  such 
rules;  and  where  he  failed  and  refused  to  ob- 
serve them,  his  discharge  before  the  termina- 
tion of  the  term  of  employment  was  justified. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  30-38;  Dec  Dig.  | 
30.*] 

Appeal  from  Circuit  Court,  Tallahatchie 
County ;  N.  A.  Taylor,  Judge. 

Action  by  B.  D.  Rivers  against  W.  D.  Cor- 
ley.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

Dink  Ins  &  Caldwell,  of  Charleston,  for  ap- 
pellant P.  H.  Lowrey,  of  Marks,  for  appel- 
lee. 

REED,  J.  Appellee  was  employed  by  ap- 
pellant for  one  year  from  January  19,  1911, 
as  manager  of  a  plantation.  In  April,  1911, 
after  a  service  of  something  over  two  months, 
appellee  was  discharged.  He  received  pay- 
ment of  two  monthly  installments  of  his  sal- 
ary. This  suit  was  brought  for  the  balance 
alleged  by  him  to  be  owing  for  the  year.  The 
jury  returned  a  verdict  in  his  favor  for  the 
full  sum  claimed.  Upon  motion  for  new  trial 
the  court  required  a  remittitur  for  the 
amount  which  appellee  had  received  during 
the  year  from  other  employment  after  he  was  .j 
discharged. 

Appellant  had  rules  for  the  government  of 
his  plantation.  Under  these,  the  manager 
was  enjoined  not  to  abuse  or  whip  tenants, 
and  he  was  not  permitted  to  carry  a  pistol 
If  a  tenant  refused  or  failed  to  work,  or  be- 
came disorderly,  so  that  bis  conduct  might 
bring  on  trouble,  or  if  the  manager  became 
dissatisfied  with  the  tenant,  he  was  to  be 
removed  from  the  plantation  peaceably  and 
at  the  owner's  expense.  It  was  the  owner's 
purpose  to  avoid  all  manner  of  disturbances 
and  encounters  between  the  manager  and 
tenants,  and  to  secure  quiet  and  orderly  con- 
duct on  his  property. 

The  evidence  shows  that  appellee  had  trou- 
ble with  the  tenants.  He  whipped  two  of 
them  on  different  occasions.  Thereupon  ap- 
pellant informed  appellee  that  he  did  not 
want  his  tenants  abused  and  whipped,  and 
that  appellee  ought  not  to  carry  a  pistoL  Ap- 
pellant further  said  that  appellee  must  get 
rid  of  the  one  he  was  carrying  or  he  would 
be  discharged.  Appellee  refused  to  give  up 
his  pistol  and  left  the  employment 

The  refusal  of  the  court  to  sustain  a  mo- 
tion for  a  new  trial  and  set  aside  the  jury's 
verdict,  because  it  was  contrary  to  the  lair 
and  the  evidence,  Is  assigned  as  an  error  la 
this  appeal.  We  consider  this  assignment 
well  taken.    Appellant,  as  owner,  certain]/ 
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had  the  right  to  adopt  reasonable  rules  and 
regulations  for  the  government  of  his  plan- 
tation affairs.  The  rules  shown  in  this  case 
are  reasonable.  We  commend  them.  To  us 
they  seem  consistent  with  justice  and  the 
fair  administration  of  the  law  in  the  land. 
The  owner  must  have  found  them  advisable 
for  the  successful  management  of  his  busi- 
ness. 

When  appellee  entered  the  service  of  ap- 
pellant, It  became  his  duty  to  observe  these 
rules.  His  failure  to  comply  with  them  was 
sufficient  to  render  his  services  as  manager 
unsatisfactory,  and  to  justify  appellant  in 
discharging  him.  Had  he  been  willing  to 
obey  the  plantation  regulations  made  by  the 
owner,  he  could  have  completed  his  term  of 
employment,  and  need  not  have  lost  his  posi- 
tion. 

Appellant  should  only  be  held  liable  to 
pay  for  the  balance  owing  for  services  up  to 
the  time  when  appellee  left  the  plantation. 
Upon  the  trial,  appellant  tendered  this 
amount.  Judgment  should  have  been  for  the 
same,  with  such  costs  as  may  have  accrued 
In  the  case  till  the  tender  was  made. 

Reversed  and  remanded. 


SOUTHERN  RY.  CO.  v.  NORTH  STATE 

COTTON  CO.    (No.  16,355.) 
(Supreme  Court  of  Mississippi.  April  27, 1914.) 

Gamma  (|  50*)— Bills  or  Lading — Inter- 
state Commerce-^Statotoby  Regulations. 
Code  1906.  {  4851,  making  a  bill  of  lading 
in  the  hands  of  bona  fide  holders  for  value  con- 
clusive, against  the  person  or  corporation  issu- 
ing it,  that  the  property  described  therein  was 
received  by  the  carrier,  does  not  apply  to  inter- 
state shipments,  which  are  controlled  by  the 
Carmack  amendment  to  the  Interstate  Com- 
merce Act  (Act  June  20.  1006.  c.  3501.  I  7. 
para.  11,  12,  34  Stat.  505  [U.  S.  Comp.  St. 
Supp.  1911,  p.  18071).  *«  construed  by  the  Su- 
preme Court  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  ||  170-190;  Dec  Dig.  |  50.*] 

Appeal  from  Circuit  Court,  Alcorn  County; 
J.  H.  Mitchell,  Judge. 

Action  by  the  North  State  Cotton  Company 
against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  judgment  entered  for 
defendant. 

Plaintiff  sued  defendant  for  the  value  of 
certain  cotton  shipped  over  defendant's  rail- 
road from  Corinth,  Miss.,  to  points  in  North 
Carolina,  alleging  that  defendant  had  Issued 
its  bill  of  lading  covering  said  cotton;  said 
bill  of  lading  being  in  favor  of  one  Latham, 
and  by  Latham  assigned  to  plaintiff.  When 
said  cotton  was  delivered  to  Latham,  there 
was  a  large  shortage  in  weights.  However,  it 
was  admitted  It  was  the  identical  cotton  re- 
ceived by  and  shipped  over  the  line  of  appel- 
lant's railway.  It  is  alleged  that  said  cot- 
ton was  shipped  with  bills  of  lading  attach- 
ed to  .sight  draft,  which  draft  was  paid,  the 


basis  of  settlement  being  upon  the  weights 
set  out  in  the  bill  of  lading,  and  that  there- 
fore the  railroad  company,  having  issued  its 
bill  of  lading,  was  bound  by  the  weights  set 
out  therein,  under  section  4851  of  the  Code 
of  1006.  The  case  was  tried  on  an  agreed 
state  of  facts,  a  Jury  being  waived,  and  the 
court  gave  a  judgment  for  plaintiff,  and  the 
defendant  appeals. 

Lamb  &  Warriner,  of  Corinth,  for  appel- 
lant Thos.  H.  Johnston,  of  Corinth,  for  ap- 
pellee. 

COOK,  J.  The  facts  of  this  case  are,  in 
all  essential  particulars,  identical  with  the 
facts  in  St.  Louis  &  S.  F.  R.  Co.  v.  Woodruff 
Mills,  62  South.  171.  This  case,  as  well  as 
the  case  cited,  is  controlled  by  the  Carmack 
amendment  to  the  Interstate  Commerce  Act, 
and  the  decisions  of  the  Supreme  Court  of 
the  United  States  construing  same.  Section 
4851,  Code  1006,  does  not  apply  to  interstate 
shipments,  and  the  trial  court  erred  in  hold- 
ing the  contrary. 

It  follows  that  the  judgment  of  the  circuit 
court  will  be  reversed,  and  judgment  will  be 
entered  here  for  appellant,  defendant  below. 


HARDIN  v.  McKNIGHT  et  aL    (No.  16,473.) 

(Supreme  Court  of  Mississippi.   April  27,  1914.) 

Banks  and  Banking   (f  82*)  —  Actions 
—  Di 

CEIVEB. 


AGAINST  DlREOTOBS 


)EKAND   UPON  Re- 


The  declaration  in  an  action  against  sav- 
ings bank  directors  to  recover  a  deposit  on  the 
ground  that  the  directors  willfully  and  negli- 
gently failed  to  perform  their  duties,  resulting 
in  the  insolvency  of  the  bank  and  the  appoint- 
ment of  a  receiver,  was  demurrable,  where  it 
did  not  allege  that  the  receiver  had  been  re- 
quested to  bring  the  action  and  had  refused  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S3  203-200%;  Dec.  Dig. 
S  82*] 

Appeal  from  Circuit  Court,  Tishomingo 
County ;  J.  H.  Mitchell,  Judge. 

Action  by  W.  N.  Hardin  against  C.  W.  Mc- 
Knlght  and  others.  From  a  judgment  sus- 
taining a  demurrer  to  the  declaration,  plain- 
tiff appeals.  Affirmed. 

Appellant  was  plaintiff  in  the  court  be- 
low, and  appellees  were  defendants.  Plain- 
tiff filed  a  declaration  in  the  circuit  court 
alleging  that  defendants,  who  were  directors 
of  a  banking  institution,  had  knowledge  of 
its  insolvency  and  allowed  him  to  make  de- 
posits in  said  bank,  which  soon  afterwards 
was  declared  insolvent  and  placed  in  the 
hands  of  a  receiver,  thus  causing  plaintiff 
to  lose  a  large  amount  of  money. 

The  defendants  pleaded  the  general  issue 
and  filed  several  special  pleas,  which  were 
in  effect  that  a  receiver  had  been  appointed, 
and  that  he  had  brought  suit  for  the  cred- 
itors, and  that  the  receiver  alone  had  author- 
ity to  bring  this  suit    Plaintiff  moved  to 
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strike  out  defendants'  pleas,  the  motion  was 
overruled,  and  plaintiff  next  demurred  to  de- 
fendants* pleas,  and  the  court  overruled  the 
demurrer.  Counsel  for  defendants  then  mov- 
ed the  court  to  extend  plaintiff's  demurrer 
hack  to  his  declaration,  and  the  court  sus- 
tained the  motion,  and  plaintiff  appealed. 

Lamb  &  Warriner,  of  Corinth,  for  appel- 
lant. Julius  E.  Berry,  of  Booneville,  for  ap- 
pellees. 

COOK,  J.  The  declaration  in  this  case 
avers  that  appellant  was  a  depositor  of  the 
Tishomingo  Savings  Bank,  a  corporation  do- 
ing a  general  banking  business;  that  appel- 
lees were  directors  of  said  corporation  and 
"willfully  and  negligently  failed  to  perform 
their  duties  as  directors,  and  failed,  neg- 
lected, and  refused  to  supervise"  the  business 
of  the  bank;  that,  because  of  the  directors' 
negligent  failure  and  refusal  to  perform  their 
duties,  the  bank  had  become  insolvent  and  a 
receiver  had  been  appointed  to  wind  up  its 
affairs,  and  in  consequence  appellant  lost  his 
claim  against  the  bank,  and  therefore  plain- 
tiff demands  Judgment  against  the  directors 
for  the  amount  of  his  claim  against  the  bank. 
There  was  much  pleading  unnecessary  to  set 
out  In  the  end,  plaintiff  demurred  to  the 
defendants'  pleas,  which  demurrer  was  by 
the  court  applied  to  the  declaration,  and, 
from  the  judgment  of  the  court  dismissing 
the  cause,  this  appeal  Is  prosecuted. 

The  declaration  does  not  aver  that  the 
receiver  of  the  bank  had  been  requested  to 
bring  this  suit  and  had  refused  to  do  so,  and, 
failing  in  this,  the  trial  court  was  correct  In 
applying  and  sustaining  plaintiff's  demurrer 
to  his  own  declaration. 

Affirmed. 


NEW  ORLEANS  GREAT  NORTHERN  R. 
CO.  v.  FORTINBERRY.  ' 
(No.  16,264.) 
(Supreme  Court  of  Mississippi.   Feb.  16,  1914.) 

Limitation  of  Actions  (§  2*)  —  Statutes  — 

Applicability. 

Code  1906,  §  3114,  declaring  that  when  no 
action  can  be  maintained,  because  of  lapse  of 
tiine,  upon  a  cause  which  accrued  in  another 
state,  where  the  defendant  has  resided  before 
he  resided  in  the  state  of  the  forum,  then  none 
can  be  maintained  in  the  forum,  does  not  apply 
to  a  cause  of  action  against  a  domestic  rail- 
road company  arising  out  of  personal  injuries 
inflicted  in  a  foreign  state. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  $$  4-8;  Dec  Dig.  §  2.*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; A.  E.  Weathersby,  Judge. 

Action  by  John  Fortinberry,  by  next 
friend,  against  the  New  Orleans  Great  North- 
ern Railroad  Company.  From  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Appellee,  by  his  next  friend,  brought  suit 
against  the  appellant  In  the  circuit  court  of 
Marion  county,  Miss.,  for  injuries  sustained 
by  him  while  a  passeuger  on  one  of  the  trains 


of  appellee  going  from  New  Orleans,  La.,  to 
Columbia,  Miss.  The  Injury  occurred  at 
Bogalousa,  La.  The  appellant,  railroad  com- 
pany, has  a  line  of  road  running  In  both 
states,  and  Is  chartered  under  the  laws  of 
both  states.  The  suit  in  question  was  not  be- 
gun until  more  than  one  year  after  the  In- 
Jury  occurred,  and  the  railroad  company  filed 
a  plea  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations  of  one  year  of 
the  state  of  Louisiana.  The  statute  of  limi- 
tations had  not  run  against  the  cause  of  ac- 
tion in  the  state  of  Mississippi.  The  rail- 
road claimed  that  since  the  accident  occurred 
in  the  state  of  Louisiana,  suit  could  not  be 
brought  In  the  state  of  Mississippi.  The 
plaintiff  demurred  to  this  plea,  and  the  de- 
murrer was  sustained.  The  case  then  went 
to  trial  on  a  plea  of  general  issue,  and  a 
plea  of  contributory  negligence,  and  resulted 
In  a  Jury  and  verdict  for  $1,000.  The  rail- 
road company  appeals  on  the  ground  that 
section  3114  governs  the  case.  Said  section 
is  as  follows:  "Section  3114.  (2754)  Action 
Barred  in  Another  State  Barred  Here.— 
When  a  cause  of  action  has  accrued  in  some 
other  state  or  In  a  foreign  country,  and  by 
the  law  of  such  state  or  country,  or  of  some 
other  state  or  country  where  the  defendant 
has  resided  before  he  resided  in  this  state,  an 
action  thereon  cannot  be  maintained  by  rea- 
son of  lapse  of  time,  then  no  action  thereon 
shall  be  maintained  In  this  state." 

Henry  Mounger,  of  Columbia,  for  appel- 
lant. T.  S.  Dale,  of  Columbia,  and  Whit- 
field, McNeill  ft  Whitfield,  of  Jackson,  for 
appellee. 

COOK,  J.  Appellee  sued  appellant  for 
personal  injuries  Inflicted  upon  him  by  the 
alleged  negligence  of  appellant's  servants  in 
the  operation  of  one  of  Its  trains  between 
Slldell,  La.,  and  Jackson,  Miss.,  upon  which 
train  appellee  was  a  passenger.  The  Jury 
awarded  $1,000  as  damages,  and  from  the 
judgment  on  that  verdict  this  appeal  is  pros- 
ecuted. 

It  is  contended  that  the  cause  of  action 
arose  in  Louisiana,  and  that  the  action  was 
barred  by  the  one-year  statute  of  limitations 
of  that  state.  This  defense  was  set  up  by 
proper  plea,  to  which  appellee  demurred,  and 
his  demurrer  was  sustained.  The  declaration 
charges  that  appellant  Is  a  Mississippi  cor- 
poration, and  that  its  line  of  railroad  be- 
gins at  a  point  In  this  state  and  terminates 
at  a  point  In  Louisiana,  and  this  Is  not  de- 
nied. We  think  the  demurrer  was  property 
sustained,  and  that  section  3114,  Code  of 
1906,  has  no  application.  Railroad  Co.  v. 
Pool,  72  Miss.  487,  16  South.  753. 

It  is  further  insisted  that  the  peremptory 
instruction  asked  by  defendant  below  should 
have  been  given  by  the  trial  court  because 
the  evidence  at  the  trial  shows  that  plain- 
tiff's injury  was  caused  by  his  own  negli- 
gence. 
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We  have  carefully  considered  the  evidence, 
and  cannot  say  that  the  court  erred  In  sub- 
mitting the  Issue  of  contributory  negligence 
to  the  arbitrament  of  the  jury. 

Affirmed. 


BOLTON  et  al.  v.  BOLTON  et  aL 
(No.  16,483.) 

(Supreme  Court  of  Mississippi.    April  27, 
1914.) 

1.  Wills  (f  123*>— Execution— Subsobiption 
by  Witnesses— Sufficiency. 

Where  one  of  two  witnesses  in  whose 
presence  a  will  was  executed  signed  his  name 
as  an  attesting  witness,  while  the  other  at  the 
testator's  request,  instead  of  so  signing,  took 
the  testator's  acknowledgment  and  signed  his 
name  to  the  acknowledgment  blank,  the  will  was 
sufficiently  attested;  it  being  apparent  that  the 
witness  took  the  acknowledgment  and  signed 
his  name  for  the  purpose  of  evidencing  the  fact 
that  he  witnessed  the  execution  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |9  321-331;   Dec  Dig.  |  123.*] 

2.  Wills  (^123*)— Execution— Subscription 
by  Witnesses— Sufficiency. 

Where,  though  the  signature  of  one  of  the 
attesting  witnesses  to  a  Will  was  on  a  sheet 
separate  from  the  will,  it  was  folded  with  the 
will  and  the  two  papers  so  folded  delivered  by 
the  testator  to  a  third  person  as  his  completed 
will,  the  will  was  sufficiently  attested,  since  the 
witness'  signature  need  not  be  on  the  same 
sheet  if  the  sheets  are  physically  connected,  and 
the  folding  of  the  two  sheets  together  was  suf- 
ficient 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  321-331;  Dec.  Dig.  |  123.*] 

Appeal  from  Chancery  Court,  Quitman 
County;  M.  E.  Denton. Chancellor. 

Bill  by  James  Bolton  and  others  against 
Henry  T.  Bolton  and  others  to  set  aside  the 
probate  of  a  will.  From  a  decree  sustaining 
the  will,  complainants  appeal.  Affirmed. 

E.  C.  Black,  of  Marks,  for  appellants. 
Mack  &  Donaldson,  of  Marks,  for  appellees. 

SMITH,  C.  J.  Appellants  filed  their  bill 
in  the  court  below  to  set  aside  the  probate 
of  the  will  of  their  brother,  W.  S.  Bolton, 
and  issue  devlsavit  vel  non  was  made  up, 
and  at  the  close  of  the  evidence  the  court  per- 
emptorily charged  the  jury  to  find  "that  the 
writing  propounded  is  the  last  will  and  tes- 
tament of  W.  S.  Bolton,  deceased,"  and  there 
was  a  verdict  and  decree  accordingly.  The 
objection  here  urged  to  the  will  is  that  it  is 
attested  only  by  one  witness. 

[1,2]  When  the  will  was -executed  there 
were  present  the  testator,  Dr.  W.  T.  Harris, 
and  Mr.  J.  M.  Whatley,  a  member  of  the 
board  of  supervisors  of  Quitman  county.  Dr. 
Harris  wrote  the  will  and  signed  his  name 
thereto  as  an  attesting  witness.  Mr.  What- 
ley, who  was  present  by  request,  was  about 
to  sign  his  name  thereto  also  as  an  attest- 
ing witness,  when  the  testator  said  to  him: 
"I  would  rather  you  take  my  acknowledg- 
ment to  it,  because  I  think  it  is  better."  Dr. 


Harris  then  commenced  to  write  an  acknowl- 
edgment at  the  end  of  the  will,  whereupon 
Whatley  took  from  his  pocket  a  blank  print- 
ed acknowledgment,  took  the  testator's  ac- 
knowledgment, filled  out  and  signed  the 
blank,  and  handed  it  to  Dr.  Harris,  who 
handed  it,  folded  together  with  the  will,  to 
the  testator,  who  handed  them  back  to  Dr. 
Harris,  with  the  request  that  he  put  it  in  his 
pocket  and  take  good  care  of  it  Thus  far, 
there  is  no  conflict  in  the  testimony. 

According  to  Whatley,  the  acknowledgment 
was  not  physically  connected  with  the  will. 
According  to  Dr.  Harris,  he  made  an  effort 
when  the  acknowledgment  was  handed  to 
him  to  paste  It  to  the  will ;  but,  the  paste  be- 
ing defective,  he  failed  so  to  do.  He  after- 
wards, however,  attached  it  to  the  will  with 
mucilage. 

The  contention  of  appellants  Is  that  What- 
ley cannot  be  held  to  be  an  attesting  witness 
for  the  reasons:  First,  that  he  did  not  sign 
the  will  for  that  purpose ;  and,  second,  that 
his  signature  is  on  a  sheet  of  paper  not  phys- 
ically connected  with  the  one  on  which  the 
signature  of  the  testator  appears. 

This  will  was  signed  by  the  testator  in 
the  presence  of  Whatley,  and  there  can  be 
no  question  that  his  taking  the  acknowledg- 
ment and  attaching  his  signature  thereto 
was  for  the  purpose  of  evidencing  the  fact 
that  he  had  witnessed  the  execution  of  the 
will  by  the  testator. 

Jt  Is  not  necessary  for  the  signature  of  the 
attesting  witness  to  be  on  the  same  sheet 
with  the  signature  of  the  testator.  All  that 
is  necessary  is  that  such  witness  shall  attest 
the  will.  All  of  the  authorities  which  have 
come  under  our  observation  hold  that,  where 
the  names  of  attesting  witnesses  are  on  a 
separate  sheet  from  that  of  the  testator,  the 
will  is  sufficiently  attested  if  these  sheets 
are  physically  connected.  If  Dr.  Harris 
therefore  had  pasted  these  sheets  together 
at  the  time  the  will  was  executed,  there  can 
be  no  doubt,  under  the  authorities,  that  the 
attestation  of  Whatley  would  have  been 
sufficient  It  seems  to  us  that  the  same  re- 
sult must  follow  when  the  testator  himself, 
knowing  what  Whatley's  signature  was  in- 
tended to  be,  handed  the  two  papers  to  Har- 
ris, folded  together,  as  his  completed  wilL 

Affirmed. 


BURKTT ALTER  v.  MITCHELL  ft  McLEN- 
DON.    (No.  16,383.) 

(Supreme  Court  of  Mississippi.    April  27, 
1914.) 

1.  Sales  (5  450*)  —  Conditional  Sales  — 
Agreements  Constituting.  • 
Where  plaintiffs  loaned  defendant  the  mon- 
ey with  which  to  purchase  a  mule  from  a  third 

J)erson,  taking  his  note  for  the  amount  of  the 
oan,  with  interest  which  recited  that  it  was 
for  a  mule,  and  that  the  title  remained  in  the 
payees  until  the  note  was  paid,  the  mule  was 
the  payees'  property,  and  they  were  entitled  to 
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take  possession  thereof  upon  default  In  payment 
of  the  note. 

[Ed.  Note.— For  other  eases,  see  Sales,  Gent 
Dig.  f  1321;  Dec  Dig.  |  450.*] 

2.  8 ales  (|  473*)— Conditional  Sales— Va- 
lidity. ,  , 
A  bona  fide  and  actual  conditional  sale  ia 

enforceable  even  against  innocent  purchasers 

for  value  without  notice. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 

Dig.  H  1377-1390;  Dec.  Dig.  f  473.*] 

Appeal  from  Circuit  Court,  Tallahatchie 
County;  N.  A.  Taylor,  Judge. 

Replevin  by  Mitchell  &  McLendon  against 
W.  A.  Burkhalter.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

R.  L.  Cannon,  of  Charleston,  for  appellant 
Dinklns  &  Caldwell,  of  Charleston,  for  appel- 
lees. 

COOK,  J.  This  Is  an  action  of  replevin 
instituted  by  appellees  against  appellant  to 
recover  possession  of  a  mule.  There  was  a 
verdict  and  Judgment  for  plaintiffs  In  re- 
plevin, and  defendant  appeals. 

[1]  On  the  7th  day  of  February,  1908,  ap- 
pellant W.  A.  Burkhalter,  who  was  a  cus- 
tomer of  Mitchell  &  McLendon,  merchants 
doing  business  at  Enid,  applied  to  them  for 
money  with  which  to  purchase  a  mule,  stat- 
ing the  price  at  which  one  could  be  obtained 
from  his  cousin,  Pleas  Burkhalter ;  Mitchell, 
acting  for  the  firm,  agreed  to  let  him  have 
$120  with  which  to  purchase  the  mule,  and 
prepared  and  appellant  signed  a  note  for 
$132  to  cover  the  principal  and  Interest,  in 
which  note  the  title  to  the  mule  was  retain- 
ed, whereupon  Mitchell  issued  a  check,  prob- 
ably payable  to  the  appellant  for  the  $120, 
which  he,  appellant,  delivered  to  Pleas  Burk- 
halter and  received  the  mule.  The  note  was 
In  words,  etc.,  as  follows:  "$132.00.  Enid, 
Miss.,  2/7/1908.  Nov.  1st  after  date  I  prom- 
ise to  pay  to  Mitchell  &  McLendon  at  Grena- 
da Bank,  Grenada,  Miss.,  one  hundred  thirty- 
two  and  no/100  dollars,  with  10  per  cent  in- 
terest per  annum  from  maturity  till  paid. 
If  this  note  Is  placed  in  the  hands  of  an 
attorney  for  collection,  the  makers  and  en- 
dorsers hereof  agree  to  pay  the  holder  here- 
of an  attorney's  fee  of  10  per  cent  upon  the 
amount  due,  demand,  protest  and  notice 
waived,  for  one  mouse  colored  mule,  three 
years  old,  title  remaining  in  Mitchell  A  Mc- 
Lendon until  this  note  is  paid.  W.  A.  Burk- 
halter." 

It  Is  contended  by  appellant  that  the  re- 
lationship between  appellant  and  appellees 
was  that  of  debtor  and  creditor,  and  at 
most  the  note  created  an  equitable  mortgage, 
.which  could  only  be  enforced  by  resort  to  a 
bill  In  equity  for  the  foreclosure  of  same, 
and  In  no  event  was  appellee  entitled  to  the 
possession  of  the  mule. 

Payne  v.  Parker,  95  Miss.  895,  48  South. 
838,  is  cited  to  sustain  this  contention.  In 
this  case  the  alleged  conditional  sale  rested 


In  parol,  and  the  contest  was  not  .between 
the  alleged  conditional  seller  and  condition- 
al buyer  of  the  property  In  controversy,  but 
between  the  alleged  seller,  or  owner,  and 
the  trustee  of  a  deed  of  trust  executed  to  se- 
cure a  bona  fide  indebtedness  of  the  alleged 
purchaser  of  the  property.  Neither  the  ces- 
tui que  trust  nor  the  trustee  had  any  no- 
tice of  the  conditional  sale.  This  court  mere- 
ly held  that  as  between  the  trustee  and  the 
alleged  conditional  seller  the  alleged  sale 
and  retention  of  title  was  at  most  a  mort- 
gage of  which  the  trustee  had  no  notice,  ac- 
tual or  constructive. 

[2]  In  the  instant  case  the  contest  Is  be- 
tween the  maker  and  the  payee  of  the  note, 
which  upon  its  face  shows  that  the  money 
the  maker  promised  to  pay  was  the  purchase 
price  of  the  mule  In  controversy,  and  that 
the  title  to  same  should  remain  in  the  payees 
until  the  note  was  paid.  It  is  the  settled 
law  of  this  state  that  contracts  of  this  kind 
are  enforceable  even  against  Innocent  pur- 
chasers for  value  without  notice,  where  there 
is  a  bona  fide  and  actual  conditional  sale. 

The  parties  to  this  contract  agreed  to  treat 
the  transaction  as  a  conditional  sale,  and 
for  the  purposes  of  the  contract  the  mule 
was  the  property  of  the  payee,  and  in  case 
the  promisor  did  not  pay  the  borrowed  mon- 
ey when  due,  It  was  the  understanding  that 
the  firm  advancing  the  money  would  have 
the  right  to  take  possession  of  the  mule  and 
enforce  the  payment  of  the  money  remain- 
ing unpaid. 

We  know  of  no  rule  of  law,  or  principle  of 
public  policy  forbidding  this  sort  of  contract 
and  we  can  see  no  reason  why  it  should  not 
be  valid  and  binding  on  the  parties  thereto. 
Indeed,  it  seems  to  us  that  good  faith  and 
good  morals  demand  that  the  agreement  be- 
tween the  parties  should  be  enforced  by  the 
courts. 

Affirmed. 


ST.  LOUIS  &  S.  F.  R.  CO.  T.  BOWLES. 

(No.  16,468.) 

(Supreme  Court  of  Mississippi.    April  27. 
1914.) 

Appeal  and  Ebbob  (f  1003*)— Findiwos— 

Conclusiveness. 

The  Supreme  Court  will  not  set  aside  a 
verdict  merely  because  it  believes  it  was  con- 
trary to  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent  Dig.  H  3938-3943;   Dec  Dig.  | 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; H.  K.  Mahon,  Judge. 

Action  by  Elisha  Bowles  by  his  next  friend, 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Appellee  (plaintiff  below),  a  negro  boy,  by 
his  father  and  next  friend,  brought  an  ac 
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Hon  against  the  appellant  for  damages  for 
Injuries  received  by  him  while  in  appellant's 
employ.  The  declaration  alleges  that  plain- 
tiff was  a  minor  17  or  18  years  old  at  the 
time  of  the  injury  and  was  engaged  in  unload- 
ing cross-ties  from  a  box  car  on  a  side  track 
of  appellant  railroad;  that  in  removing  ties 
from  the  end  of  the  car,  an  unfilled  space  was 
left  in  the  middle  of  the  car,  and  that  while 
plaintiff  was  standing  In  the  car  unloading 
ties  under  the  direction  of  appellant's  fore- 
man, the  car  was  struck  violently  by  moving 
cars  of  appellant  making  a  flying  switch,  and 
the  cross-ties  were  thrown  together  in  the 
space  where  plaintiff  was  at  work,  and  broke 
his  leg  In  two  places,  Injured  his  back,  knock- 
ed out  several  teeth,  and  otherwise  injured 
him,  rendering  him  unconscious  from  the  in- 
juries. He  was  taken  to  a  hospital  in  Mem- 
phis, Tenn.,  about  80  or  40  miles  distant,  and 
remained  there  for  treatment  for  some  time, 
suffering  greatly,  and  being  given  frequent 
doses  of  morphine  and  other  narcotic  drugs. 
The  defense  relied  upon  is  that  plaintiff 
was  more  than  21  years  of  age,  had  given  a 
written  release  to  the  claim  agent  of  appel- 
lant in  consideration  of  $275,  as  full  settle- 
ment of  his  claim  against  the  railroad.  The 
defendant  Introduced  testimony  to  show  that 
plaintiff  while  in  the  hospital  had  made  af- 
fidavit that  he  was  21  years  of  age,  and 
that  he  was  represented  at  the  settlement  by 
a  negro  lawyer  of  Memphis,  and  that  a  cousin 
of  his  was  also  present  when  the  settlement 
was  made.  Plaintiff  denies  any  knowledge 
of  making  the  affidavit,  or  of  making  the  set- 
tlement, and  denies  that  he  ever  employed 
any  attorney  to  act  for  him,  and  If  such  a 
transaction  occurred,  he  was  out  of  his  head 
at  the  time  and  knew  nothing  of  it  There 
was  a  conflict  in  the  testimony,  and  the  case 
went  to  a  jury  under  instructions  of  the 
court,  and  the  Jury  returned  a  verdict  for 
$2,000,  less  the  sum  of  $275,  previously  paid. 
The  railroad  company  appeals. 

Smith  &  Totten,  of  Holly  Springs,  for  ap- 
pellant W.  A.  McDonald,  of  Ashland,  and 
J.  W.  Buchanan,  of  Memphis,  Tenn.,  for 
appellee. 

COOK,  J.  We  are  asked  to  reverse  this 
case  because  the  verdict  of  the  jury  is  con- 
trary to  the  overwhelming  preponderance  of 
the  evidence.  A  careful  review  of  the  evi- 
dence fails  to  convince  us  that  the  weight  of 
credible  evidence  rests  with  appellant  and, 
besides,  we  do  not  believe  it  to  be  the  prov- 
ince of  this  court  to  set  aside  the  verdict  of 
a  jury,  finding  the  facts  of  the  case,  merely 
because  we  should  be  of  opinion  that  the 
verdict  was  contrary  to  what  we  deemed 
the  weight  of  evidence.  In  the  Instant  case 
it  is  not  difficult  to  find  ample  reasons  for 
the  Jury's  refusal  to  believe  the  testimony 
offered  on  behalf  of  appellant 

Affirmed. 


WILLIAMS  v.  SOUTHERN  RT.  CO. 

(No.  16,356.) 

(Supreme  Court  of  Mississippi.    April  27, 
1914.) 

Cabbiebs  (I  382*)— Actions  fob  Wrongful 
Ejection— Exemplary  Damages. 

Plaintiff  owned  a  railroad  mileage  book, 
which  required  the  mileage  to  be  exchanged  for 
a  ticket,  and  provided  that  the  ticket  would 
not  be  honored  unless  accompanied  by  the  book, 
and  that  the  holder  must  Identify  himself  as 
the  original  purchaser  to  the  satisfaction  of  the 
conductor.  In  exchanging  the  mileage  remain- 
ing in  the  book  for  a  ticket  the  book  was  retain- 
ed by  the  ticket  agent,  who  did  not  explain  that 
its  production  with  the  ticket  was  necessary. 
Plaintiff  had  never  before  been  called  upon  to 
produce  the  book,  and  did  not  know  that  its  pro- 
duction was  necessary.  The  train  auditor  re- 
fused to  accept  the  ticket  without  the  book,  and 
ejected  plaintiff,  though  the  facts  were  ex- 
plained to  him,  and  though  plaintiff  was  identi- 
fied by  a  person  known  to  the  conductor,  who 
was  willing  to  accept  such  person's  statement 
that  plaintiff  was  ''all  right*'  Held,  that  the 
auditor's  conduct  was  arbitrary,  willful,  and 
oppressive,  and  evinced  an  entire  disregard  of 
plaintiff's  rights,  and  made  a  proper  case  for 
punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1478,  1483-1491;  Dec  Dig.  & 
382*] 

Appeal  from  Circuit  Court  Alcorn  Coun- 
ty; J.  H.  Mitchell,  Judge. 

Action  by  W.  A.  Williams  against  the 
Southern  Railway  Company..  From  a  judg- 
ment for  plaintiff  for  an  insufficient  amount 
he  appeals.   Reversed  and  remanded. 

Thos.  H.  Johnston,  of  Corinth,  and  E.  C. 
Sharp,  of  Booneville,  for  appellant  Lamb 
&  Warriner,  of  Corinth,  for  appellee. 

REED,  J.  The  refusal  by  the  trial  court 
to  grant  appellant  an  instruction  authoriz- 
ing the  jury  to  assess  punitive  damages  is 
assigned  as  error  in  this  case.  This  is  the 
sole  question  for  our  consideration  in  this  ap- 
peal. 

Appellant  owned  an  interchangeable  mile- 
age book.  He  desired  to  go  from  Tuscumbla, 
Ala.,  to  Corinth,  Miss.  The  coupons  remain- 
ing in  his  book  were  52  miles,  the  distance 
between  the  two  cities.  Complying  with  the 
requirements  of  appellee  company,  he  ex- 
changed his  mileage  for  a  ticket  When 
the  agent  issued  the  ticket  he  kept  the  mile- 
age book  cover,  as  all  the  coupons  had  been 
used. 

There  is  a  stipulation  on  the  back  of  the 
mileage  book,  under  the  heading,  "Instruc- 
tions to  Conductors,"  which  is:  "Any  ticket 
issued  by  an  agent  in  exchange  for  coupons 
detached  from  this  ticket  will  be  honored 
only  when  presented  in  connection  with  this 
ticket  Holder  must  identify  himself  or  her- 
self as  the  original  purchaser  of  this  ticket 
to  your  entire  satisfaction."  Appellant  did 
not  know  that  it  was  necessary  for  him  to 
have  the  mileage  book  cover  to  present  to 
the  conductor  with  his  exchange  ticket  He 
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states  that  he  had  never  been  called  upon 
to  present  the  book  In  connection  with  an 
exchange  ticket. 

Shortly  after  the  train,  on  which  appel- 
lant had  taken  passage,  left  Tuscumbla,  a 
train  auditor  came  to  him  for  his  ticket. 
When  he  presented  the  ticket,  the  auditor  de- 
manded the  mileage  book.  Thereupon  appel- 
lant explained  to  the  auditor  that  the  agent 
of  appellee  company  at  Tuscumbla  had  re- 
tained the  book  cover  when  the  exchange 
ticket  was  issued;  that  all  coupons  had  been 
used  therefrom.  The  auditor  would  not  ac- 
cept the  ticket,  and  said  that  he  would  put 
appellant  off  the  train. 

Appellant  was  recognized  by  a  friend,  who 
spoke  to  the  conductor  about  the  matter. 
The  conductor  was  willing  to  accept  the 
friend's  statement  that  appellant  "was  all 
right,"  and  said,  "If  you  know  Mr.  Williams 
is  all  right,  I  know  you,  and  we  will  pro- 
ceed." The  auditor  would  not  agree  to  this, 
and  said,  "No;  we  will  put  him  off."  At 
Cherokee,  Ala.,  the  train  was  stopped,  and 
the  auditor  and  conductor  took  appellant  by 
the  arms  and  put  him  off  the  train.  No  in- 
sulting language  was  used.  The  Jury  re- 
turned a  verdict  in  favor  of  appellant  for 
$60. 

It  will  be  seen  that  the  train  officer  would 
not  accept  the  excuse  offered  by  appellant  for 
failure  to  produce  the  mileage  book  cover. 
Apppellant's  explanation  was  reasonable.  He 
had  a  ticket  duly  issued  to  him  by  api>ellee 
company.  He  had  used  such  tickets  before, 
and  had  never  been  asked  to  exhibit  his  mile- 
age book.  He  did  not  understand  the  stipula- 
tion on  the  back  of  the  book  requiring  it  to 
be  presented  in  connection  with  an  exchange 
ticket  He  was  then  and  there  identified 
with  such  reasonable  certainty  as  should 
have  been  to  the  entire  satisfaction  of  the 
auditor.  In  addition  to  all  this,  the  mileage 
book  cover  was  taken  from  appellant  by  an 
agent  of  appellee  company,  who  gave  appel- 
lant no  notice  that  another  agent  of  the  com- 
pany would  .likely  demand  an  exhibition 
thereof.  When  appellant  was  forcibly  eject- 
ed from  appellee's  train  by  two  of  its  agents 
for  the  failure  to  have  in  his  possession  and 
produce  the  mileage  book  cover,  this  very 
thing  was  in  the  possession  of  appellee. 

The  facts  in  this  case  are  not  controvert- 
ed. The  only  testimony  Is  that  given  by  ap- 
pellant. The  auditor's  conduct  in  refusing 
to  accept  the  reasonable  explanation  made 
by  appellant  was  arbitrary,  willful,  and  op- 
pressive. He  evinced  an  entire  disregard  of 
appellant's  rights.  The  evidence  shows  this 
to  be  a  proper  case  for  punitive  damages. 
Railroad  Co.  v.  Holmes,  75  Miss.  371,  23 
South.  187;  I.  C.  R.  R.  v.  Harper,  83  Miss. 
570,  35  South.  764,  04  L.  R.  A.  283,  102  Am. 
St  Rep.  469;  I.  C.  R.  R.  v.  Gortikov,  90 
Miss.  787,  45  South.  363,  14  U  R.  A.  (N.  S.) 
464,  122  Am.  St.  Rep.  324;  I.  C  R.  R.  v. 


Reid,  93  Miss.  458,  46  South.  146,  17  L*.  R. 
A.  (N.  S.)  344. 
Reversed  and  remanded. 


MERCHANTS'  &  FARMERS'  BANK  ▼. 
SMITH.    (No.  16,354.) 
(Supreme  Court  of  Mississippi.   April  27, 1914.) 

1.  Evidence  (|  465*)  — Parol  Evidence  — 
Bills  and  Notes— Defenses. 

Where  there  were  no  contractual  provisions 
relative  to  the  consideration  of  a  note  given  for 
the  purchase  price  of  corporate  stock,  the  mak- 
er may  show  that  the  payee,  as  part  of  the 
consideration,  verbally  agreed  to  furnish  the 
corporation  with  sufficient  funds  to  carry  on  its 
business,  and  that  by  reason  of  the  payee's 
failure  to  carry  out  its  agreement  the  stock 
became  worthless;  this  not  being  a  contradic- 
tion of  a  written  instrument  by  parol  evidence, 
but  mere  proof  of  failure  of  consideration. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1784,  1899,  2044,  2065;  Dec.  Dig. 
S  465.*] 

2.  Corporations  (§  121*)— Actions  —  Plead- 
ing. 

Where  the  plea  of  the  maker  of  a  note  for 
the  purchase  price  of  corporate  stock  set  np  the 
breach  by  the  payee,  bank  of  its  agreement  to 
furnish  the  corporation  with  sufficient  capital 
to  carry  on  business,  and  that,  because  of  the 
breach,  the  stock  became  worthless,  it  was  un- 
necessary for  the  plea  to  deny  the  reception  of 
the  money  by  the  maker. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  If  504,  505;  Dec.  Dig.  f  121.*] 

3.  Pleading  (§  237*)  —  Amendment  —  Trial 
Amendments. 

The  allowance  of  a  trial  amendment  which 
in  no  way  prejudiced  plaintiffs  cause,  but  merely 
conformed  the  defendant's  plea  to  the  evidence, 
is  proper. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  ||  603-619 ;  Dec.  Dig.  f  237.*] 

Appeal  from  Circuit  Court  Union  County; 
H.  K.  Mahon,  Judge. 

Action  by  the  Merchants'  &  Farmers*  Bank 
against  W.  T.  Smith.  From  a  judgment  for 
defendant  plaintiff  appeals.  Affirmed. 

Jones  &  Knox,  of  New  Albany,  and  C.  A 
Bratton,  of  Pontotoc,  for  appellant  H.  D. 
Stephens,  of  New  Albany,  and  R.  H.  &  J.  H. 
Thompson,  of  Jackson,  for  appellee. 

REED,  J.  This  Is  an  action  on  a  promis- 
sory note  made  by  appellee,  payable  to  appel- 
lant and  being  for  $2,000,  with  interest  from 
date,  and  attorney's  fees.  The  note  was  giv- 
en in  the  purchase  by  appellant  of  preferred 
stock  in  the  New  Albany  Clothing  Manufac- 
turing Company  to  the  amount  of  $2,000. 

Appellee  filed  the  plea  of  general  Issue  to 
the  declaration.  He  also  filed  a  special  plea, 
which  we  quote  in  fuU:  "Defendant  W.  T. 
Smith,  for  further  and  special  plea  In  this 
behalf  says  that  the  plaintiff  should  not  have 
and  recover  from  him  In  this  action,  because 
he  says  that  at  the  time  of  the  execution  of 
said  note,  and  as  an  inducement  for  defend- 
ant to  sign  the  same,  it  was  agreed  by  and 
between  plaintiff  or  Its  authorized  agents 
and  this  defendant  that  if  defendant  would 
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subscribe  for  stock  In  tbe  New  Albany  Cloth- 
ing Manufacturing  Company  that  plaintiff 
would  advance  him  the  money  to  pay  for  the 
said  stock,  and  that  in  order  that  said  com- 
pany might  continue  in  business  that  plain- 
tiff would  advance  and  furnish  money  to  de- 
fray the  operating  expenses  of  said  com- 
pany, and  defendant  refused  to  sign  said  note 
until  It  was  definitely  and  finally  understood 
that  said  bank,  for  the  purpose  of  paying  the 
operating  expenses  aforesaid,  would  advance 
to  the  company  80  per  cent  of  the  face  value 
of  the  accepted  credit  invoices  given  for 
goods  sold  by*  tbe  company  to  its  customers. 
All  the  aforesaid  was  understood  and  agreed 
upon  and  constituted  the  true  consideration 
of  this  note;  but  defendant  avers  that  plain- 
tiff failed  and  refused  to  carry  out  its  part 
of  said  agreement,  on  account  of  which  fail- 
ure and  refusal  the  said  company  was  forced 
to  cease  business,  and  the  said  stock  became, 
and  is  now,  wholly  worthless,  and  that  said 
conduct  in  refusing  to  so  advance  money  con- 
stituted a  complete  failure  of  the  considera- 
tion of  said  note." 

A  demurrer  was  filed  to  this  plea,  and  the 
following  causes  assigned: 

"(1)  Because  said  plea  seeks  to  vary  the 
terms  of  the  written  contract  by  parol  evi- 
dence. 

"(2)  Because  the  written  contract  sued  on 
expresses  the  real  agreement  between  the 
parties,  and  cannot  be  varied  by  parol. 

"(3)  Because  said  plea  seeks  to  set  up  a 
breach  of  the  verbal  contract  to  vary  the 
terms  of  the  written  contract  sued  on. 

"(4)  Because  said  plea  does  not  show  that 
defendant  did  not  receive  from  plaintiff  the 
amount  of  money  mentioned  in  said  note  sued 
on." 

The  trial  court  did  not  err  in  overruling 
tbe  demurrer.  None  of  the  grounds  are  well 
taken. 

[1]  The  plea  does  not  seek  to  vary  the 
terms  of  the  written  contract,  the  note,  by 
parol  evidence.  There  are  no  contractual 
provisions  in  the  note  relative  to  its  consid- 
eration. The  plea  presents  the  defense  of 
failure  of  consideration.  Parol  evidence  is 
admissible  in  such  inquiry. 

[21  The  plea  is  not  based  upon  the  appel- 
lant's failure  to  pay  the  amount  named,  but 
on  its  failure  to  carry  out  its  agreement  It 
was  not  material  for  the  plea  to  deny  the  re- 
ception of  the  money. 

[3]  Tbe  court's  action  in  permitting  appel- 
lee to  amend  his  special  plea  after  the  evi- 
dence was  introduced  by  inserting  the  word 
"accepted"  before  the  words  "credit  invoices" 
is  assigned  as  error.  It  was  proper  for  the 
court  to  allow  this  amendment  It  in  no  way 
prejudiced  appellant's  cause. 

There  is  sufficient  evidence  to  sustain  the 
verdict  of  the  jury  in  favor  of  appellee,  and 
we  find  no  error  in  the  record  for  reversal. 

Affirmed. 


BERRYHILL  v.  ILLINOIS  CENT.  R.  00. 

(No.  16,397.) 
(Supreme  Conrt  of  Mississippi.   April  27,  1914.) 

Appeal  from  Circuit  Court  Lafayette  Coun- 
ty: H.  K.  Mahon,  Judge. 

Action  between  W.  R.  Berrybill  and  tbe 
Illinois  Central  Railroad  Company.  From  tbe 
judgment,  Berrybill  appeals.  Affirmed. 

Falkner,  Russell  &  Falkner,  of  Oxford,  for 
appellant  Mayes  &  Mayes,  of  Jackson,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed. 


GRACE  v.  McLEAN.    (No.  16,476.) 
(Supreme  Court  of  Mississippi.   April  27,  1914.) 

Appeal  from  Circuit  Court,  Leflore  County; 
J.  M.  Cashin,  Judge. 

Action  between  M.  B.  Grace  and  M.  S.  Mc- 
Lean. From  tbe  judgment,  Grace  appeals.  Af- 
firmed. 

M.  B.  Grace,  of  Greenwood,  pro  se.  S.  R. 
Coleman,  of  Greenwood,  and  R.  H.  &  J.  H. 
Thompson,  of  Jackson,  for  appellee. 

PER  CURIAM.  Affirmed. 


W.  L.  DOUGLAS  SHOE  CO.  v.  HOUSTON 

MERCANTILE  CO.    (No.  16,418.) 
(Supreme  Court  of  Mississippi.  April  27,  1914.) 

Appeal  from  Circuit  Court  Chickasaw  Coun- 
ty: H.  H.  Creekmore,  Special  Judge. 

Action  between  the  W.  I*  Douglas  Shoe  Com- 
pany and  the  Houston  Mercantile  Company. 
From  the  judgment  the  Shoe  Company  appeals. 
Affirmed. 

W.  S.  Bates,  of  Houston,  for  appellant  R. 
H.  Knox,  of  Houston,  for  appellee. 

PER  CURIAM.  Affirmed. 


(135  La.) 

No.  20.353. 
STATE  v.  GRIFFIN. 
(Supreme  Court  of  Louisiana.   April  13,  1914.) 

(Syllabut  ly  Editorial  Staff.) 

L  Tim*  (f  10*)— Appeal— Motion— Statutes 

— Sunday. 

Under  Rev.  St  f  1034,  as  amended  by  Act 
No.  141  of  1888,  requiring  the  clerks  of  the 
district  courts  in  which  judgments  of  forfeiture 
of  appearance  bonds  in  criminal  cases  have 
been  rendered  to  issue  notice  thereof,  and  on  the 
service  and  return  thereof  to  issue,  after  the 
usual  delay,  execution  thereon,  a  motion  for  ap- 
peal, made  on  the  fourth  day  after  service  of 
notice  of  entry  of  Judgment  of  forfeiture  of  an 
appearance  bond,  is  in  time  where  a  Sunday, 
which  cannot  be  counted  in  computing  the  time 
for  appeal,  intervened. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  S|  34-52;  Dec  Dig.  §  10.*] 

2.  Bail  (I  55*)  —  Criminal  Prosecutions  — 
Bond  —  requisites  and  Validity  —  Judg- 
ment or  Forfeiture. 

A  judgment  of  forfeiture  of  an  appearance 
bond  in  a  criminal  case  must  be  set  aside  where 
there  was  no  order  authorizing  the  bond  to  be 
taken,  or  fixing  the  amount  thereof. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig^  |J  213-224,  228-238,  246-253 ;  Dec.  Dig. 
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Appeal  from  Twenty-First  Judicial  Dis- 
trict Court,  Parish  of  Points  Coupee ;  Joseph 
B.  Le  Blanc,  Jr.,  Judge. 

Action  by  the  State  against  Jos.  Griffin. 
From  a  Judgment  of  forfeiture  of  an  ap- 
pearance bond  in  a  criminal  case,  defendant 
appeals.   Judgment  annulled. 

Ferdinand  C.  Claiborne  and  Louis  B.  Clai- 
borne, both  of  New  Roads,  for  Surety  on 
Appearance  Bond.  R.  G.  Pleasant,  Atty. 
Gen.,  and  J.  H.  Morrison,  Dist  Atty.,  of  New 
Roads  (G.  A.  Gondran,  of  New  Orleans,  of 
counsel),  for  the  State. 

PROVOSTT,  J.  This  is  an  appeal  from  a 
judgment  of  forfeiture  of  an  appearance 
bond  in  a  criminal  case.  It  is  taken  by  the 
surety.  The  state  moves  to  dismiss  it,  on  the 
ground  that  the  motion  for  obtaining  it  was 
not  made  within  three  days  from  the  rendi- 
tion of  the  judgment 

[1]  Act  141,  p.  197,  of  1888,  amending  sec- 
tion 1034  of  Revised  Statutes  provides: 

"It  shall  be  the  duty  of  the  clerks  of  the  sev- 
eral district  courts  before  which  each  judgments 
have  been  rendered  to  issue  notice  of  such  judg- 
ment to  the  parties  concerned,  as  in  ordinary 
civil  cases,  and  on  the  service  and  return  there- 
of, after  the  usual  delay,  to  issue  execution  on 
all  such  judgments,  which  it  is  made  the  duty 
of  the  sheriffs  of  each  of  said  courts,  through- 
out the  state,  to  execute  without  delay." 

The  Judgment  was-  rendered  on  December 
1st  Notice  of  it  issued  on  December  3d. 
Service  of  this  notice  was  made  on  appellant 
on  December  11th.  The  motion  for  appeal 
was  made  on  December  15th.  This  was  on 
the  fourth  day  after  service  of  notice;  but 
a  Sunday  intervened,  and  Sundays  do  not 
count  in  computing  the  delay  for  appeal 
(State  v.  Waldron,  128  La.  659,  54  South. 
1009,  84  L.  R.  A.  IN.  S.]  809),  so  that  the 
motion  was  timely  made. 

[2]  As  there  was  no  order  authorizing  the 
bond  to  be  taken,  or  fixing  the  amount  there- 
of, the  judgment  must  be  set  aside.  The  de- 
cisions to  that  effect  are  so  numerous  that 
no  citation  of  them  was  deemed  necessary 
in  the  two  recent  cases  of  State  v.  Edimar, 
183  La.  1020,  1021,  63  South.  504,  where 
similar  judgments  of  forfeiture  of  criminal 
bonds  were  set  aside  on  this  same  ground. 

The  judgment  appealed  from  is  therefore 
annulled. 

O'NIELL,  J.,  takes  no  part 


(135  La.) 

No.  20,153. 
DILL  v.  DILL. 
(Supreme  Court  of  Louisiana.   April  13,  1914.) 

(Byllabut  by  Editorial  Staff.) 

Divorce  (§  184*)— Proceedings  and  Relief — 
Appeal — Rev  aw . 

A  decree  for  the  plaintiff  in  a  suit  for  a 
separation  from  bed  and  board,  which  is  sus- 


tained by  the  preponderance  of  the  evidence, 
will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Divorce.  Cent 
Dig.  U  670-573;  Dec.  Dig.  |  184.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  George  H.  Theard,  Judge. 

Suit  by  William  Dill  against  Bertha.  DHL 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

George  F.  Bartley,  of  New  Orleans,  for  ap- 
pellant N.  E.  Humphrey,  of  New  Orleans, 
for  appellee. 

LAND,  J.  This  is  a  suit  for  a  separation 
from  bed  and  board  on  the  ground  of  ill 
treatment  abuse,  and  defamation.  Defend- 
ant reconvened,  and  prayed  for  a  similar  de- 
cree on  the  ground  of  excesses,  cruel  treat- 
ment and  outrages. 

There  was  judgment  in  favor  of  the  plain- 
tiff, and  the  defendant  has  appealed. 

The  decree  is  sustained  by  the  preponder- 
ance of  the  evidence. 

Judgment  affirmed. 

O'NIELL,  J.,  takes  no  part 


(135  La.) 

No.  19,886. 

LOFTIN  t.  LOUISIANA  BY.  &  NAVIGA- 
TION CO. 

(Supreme  Court  of  Louisiana.  March  30,  1914. 
Rehearing  Denied  April  27,  1914.) 

(SyUahut  or  Editorial  Staff.) 

1.  Railroads  (§  335*)—  Accidents  at  Gross 
ing&— Proximate  Cause. 

Negligence  of  those  in  charge  of  a  locomo- 
tive in  failing  to  blow  the  whistle,  on  approach- 
ing a  crossing,  would  not  entitle  plaintiff  to  re- 
cover, where  it  was  followed  by  the  negligence 
of  plaintiffs  decedent  in  recklessly  going  upon 
the  track  without  stopping,  looking,  or  listening, 
as  it  would  not  be  the  sole  proximate  cause. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  8S  1028,  1084,  1086-1088;  Dec  Dig. 
|  336.*] 

2.  Railroads  (§  348*)— Accidents  at  Cross- 
ings—Sufficiency  or  Evidence. 

Evidence,  in  an  action  against  a  railroad 
for  killing  plaintiff's  husband,  held  insufficient 
to  show  that  the  locomotive  could  have  been 
stopped  in  time  to  avoid  striking  the  wagon  in 
which  decedent  was  riding  after  the  horses  had 
balked  on  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138-1160;  Dec.  Dig.  S  34a*] 

Appeal  from  Eleventh  District  Court  Par- 
ish of  Red  River;  W.  8.  Cunningham,  Judge. 

Action  by  Mrs.  Serepta  A.  Loftln  against 
the  Louisiana  Railway  &  Navigation  Com- 
pany. From  a  judgment  for  plaintiff,  the 
defendant  appeals.  Judgment  set  aside,  and 
suit  dismissed. 

Wise,  Randolph  &  Rendall,  of  Shreveport, 
and  Nettles  &  Teer,  of  Couahatta,  for  ap- 
pellant Stephens  &  Raphlel,  of  Couahatta, 
and  Looney  &  Wilkinson,  of  Shreveport,  for 
appellee. 
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PROV08TY,  J.  Plalntllf  sues  the  defend- 
ant company  in  damages,  in  her  own  behalf 
and  that  of  her  minor  children,  for  the 
death  of  her  husband,  father  of  the  children, 
who  was  struck  by  a  locomotive  of  the  de- 
fendant company  as  he  was  passing  over  a 
crossing. 

The  defense  is  that  there  was  no  negli- 
gence on  the  part  of  the  defendant  company, 
bat  that  the  accident  was  due  entirely  to 
the  negligence  of  the  decedent,  who  did  not 
stop,  look,  and  listen  before  going  upon  the 
track. 

The  train  was  composed  of  locomotive  and 
tender,  20  freight  cars,  caboose,  and  one 
passenger  coach,  in  the  order  here  men- 
tioned. It  was  in  the  act  of  stopping  for 
a  station,  but  had  as  yet  only  taken  off 
steam  and  slackened  speed;  for  it  was  not  to 
come. to  a  full  stop  until  the  hindmost  car 
had  reached  the  station,  and,  as  the  length  of 
the  train  was  800  to  1,000  feet,  and  the 
crossing  was  only  812  feet  beyond  the  sta- 
tion, the  rear  car  would  not  be  at  this  de- 
sired spot  until  the  locomotive  had  gone 
600  to  600  feet  beyond  the  crossing. 

The  decedent  and  another  man  were  on  the 
front  seat  of  a  two-horse  wagon;  the  com- 
panion driving.  They  were  going  northeast, 
and  the  train  was  going  northwest,  so  that, 
for  seeing  the  train,  they  would  have  had  to 
look  over  their  right  shoulder,  and  they  were 
on  the  left,  or  fireman's,  side  of  the  locomo- 
tive, not  on  the  engineer's.  In  approaching 
this  crossing,  they  had  an  unobstructed 
view  for  over  a  mile  down  the  track,  until 
they  reached  a  point  about  100  feet  from 
the  crossing,  when  a  building,  known  as  the 
Harville  store,  and  the  depot  intervened, 
and  obstructed  their  view.  When  they  had 
passed  these  obstructions,  which  would  be 
when  they  reached  a  point  64  feet  from  the 
track,  the  locomotive  would  be  visible,  as  it 
passed  the  north  end  of  the  depot,  and  they 
would  become  visible  to  the  occupants  of  the 
locomotive.  Unaware  of  the  nearness  of  the 
train,  they  drove  right  ahead  upon  the  cross- 
ing in  a  trot,  without  looking  to  see  if  a 
train  was  not  coming,  and  without  stopping 
to  listen,  being  absorbed  in  a  conversation 
about  a  new  building  that  was  in  course  of 
construction  near  by.  They  would  have  pass- 
ed over  safe,  but  one  of  the  horses  became 
frightened  at  the  approaching  locomotive, 
and  balked  and  stopped.  The  driver  first 
sought  to  whip  him  on,  and  struck  him  one 
or  more  times  with  a  switch,  but,  seeing  the 
nearness  of  the  locomotive,  jumped,  and  sav- 
ed himself.  The  decedent  remained  in  the 
wagon.  The  locomotive  struck  It  at  the  hind 
wheel,  and  demolished  It  The  decedent  died 
of  his  injuries  in  about  an  hour. 

There  is  no  contention  that  the  train  was 
not  properly  equipped  or  in  good  condition, 
or  that  it  was  being  run  at  negligent  speed, 
or  that  the  engineer  did  not  do  all  he  could 
to  stop  it  after  he  had  seen  the  wagon.  The 
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contentions  are  that  the  bell  was  not  rung 
and  the  whistle  blown  In  approaching  this 
crossing,  and  that  the  fireman  and  engineer 
were  not  keeping  a  proper  lookout. 

[1]  If  it  were  conceded  that  the  whistle 
was  not  blown  in  approaching  this  crossing, 
this  would  not  entitle  plaintiff  to  recover, 
since  this  act  of  negligence  would  have  pre- 
ceded that  of  the  decedent  in  going  thus 
recklessly  upon  the  track,  and  therefore 
would  not  have  been  the  sole  proximate 
cause  of  the  accident.  Blackwell  v.  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Co.,  47  La.  Ann.  268,  16  South.  818,  49  Am. 
St  Rep.  371. 

[2]  Plaintiff  can  recover,  If  at  all,  only  un- 
der the  last  clear  chance  doctrine;  that 
there  was  yet  time,  after  the  horses  had 
balked,  and  the  occupants  of  the  wagon  had 
become  helpless,  to  have  stopped  the  train, 
if  those  in  charge  of  the  locomotive  had  been 
keeping  a  proper  lookout 

How  near  the  locomotive  was  when  the 
wagon  went  upon  the  crossing  is  variously 
stated  by  the  witnesses.  The  driver  of  the 
wagon  says  that,  as  he  went  upon  the  track 
he  saw  the  locomotive  south  of  the  depot 
Plaintiff's  witness  Clark,  who  was  on  the 
gallery  of  the  Harville  store,  90  feet  south 
of  the  crossing,  says  that  the  locomotive  "was 
just  passing  the  depot"  Plaintiffs  witness 
Shaughnessy,  who  was  on  the  same  gallery, 
says  that  "the  wagon  drove  upon  the  track 
about  the  time  the  engine  was  passing  the 
depot"  and  says  also  that  the  horses  balked 
when  the  locomotive  was  passing  the  depot 
He  also  says: 

"I  saw  the  train  coming,  and  directly  I  saw 
I  heard  the  train  blow  three  short  whistles,  and 
directly  I  saw  the  man  jump  out  of  the  wagon, 
and  then  the  train  struck  the  wagon." 

He  was  asked: 

"Did  it  not  occur  to  you,  when  these  men 
drove  upon  the  track,  that  they  were  in  a  dan- 
gerous situation?  A.  I  thought  at  the  rate  the 
train  was  going  it  was  pretty  risky.  Q.  You 
thought  it  was  imprudent  of  them?  A.  Yes, 
sir." 

Plaintiff's  witness  Teckle  was  standing 
some  20  feet  north  of  the  depot  He  says  that 
when  he  first  saw  the  wagon,  It  was  standing 
on  the  crossing,  and  the  driver  was  whipping 
the  horses,  and  that  the  locomotive  was  then 
opposite  him.  The  powers  of  observation  of 
this  witness  were  evidently  not  of  the  best 
He  could  not  tell  whether  the  train  was  a 
long  one.  Plaintiff's  witness  Cox  was  be- 
tween the  station  and  the  Harville  store, 
about  20  feet  from  the  store. 

"Q.  You  were  there  when  the  train  came  up 
to  the  depot?  A.  Yes.  sir.  Q.  Standing  still 
holding  your  horse?  A.  I  was  trying  to  hold 
her ;  I  was  not  standing  still,  for  the  horse  was 
rearing.  Q.  Your  horse  was  cutting  up  pretty 
badly?  A.  Yes,  sir;  it  was  frightened  at  the 
locomotive." 

The  powers  of  observation  of  this  witness 
were  much  greater  than  those  of  the  witness 
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Teckle,  for,  while  holding  this  frightened 
horse,  which  was  rearing  and  cutting  up 
pretty  badly,  he  managed  to  observe  In  the 
same  instant  of  time  that  the  horses  had 
balked  on  the  track,  and  that  the  locomotive 
had  then  not  yet  passed  the  depot  This  wit- 
ness says  that,  when  the  locomotive  passed 
him,  the  fireman  had  his  head  out  of  the 
window  and  was  looking  back  to  the  rear 
of  the  train,  and  that  the  engineer  was 
looking  at  the  fireman.  Defendant's  witness 
Beard  stood  about  100  yards  southwest  of 
the  crossing,  and  was  looking  at  the  train 
when,  the  sound  of  the  whistle  attracting  his 
attention,  he  saw  the  wagon  on  the  track. 
He  thinks  that  the  locomotive  was,  at  that 
moment,  about  120  feet  from  the  crossing. 
Plaintiffs  witness  O.  H.  Rawles  says  that 
he  was  holding  his  horse  at  the  Harville 
store ;  that,  when  the  wagon  drove  upon  the 
track,  the  locomotive  was  passing  the  depot. 
Plaintiffs  witness  J.  F.  Rawles  was  on  the 
store  gallery.  He  says  that,  when  the  horses 
balked,  the  locomotive  was  at  or  near  the 
depot.  That  it  whistled  "when  It  came  right 
'  along  by  the  station."  Defendant's  witness 
Moore  says  that  he  was  on  the  cowcatcher, 
and  saw  the  wagon  coming  to  the  crossing; 
that  he  supposes  it  was  then  about  20  steps 
from  the  track;  and  that  the  locomotive 
was  then  about  a  car  length  beyond  the  de- 
pot Two  witnesses  of  plaintiff  testify,  how- 
ever, that  from  the  store  gallery,  where  they 
were,  they  observed  the  locomotive  passing, 
and  did  not  see  this  man  on  the  cowcatcher. 
The  engineer  says  he  was  4  or  5  car  lengths 
(or,  say,  160  to  200  feet)  from  the  crossing 
when  the  fireman  said  to  him: 

"There  is  a  wagon  going  on  the  crossing." 

That  he  saw  the  wagon  about  the  time  the 
fireman  spoke.  That  he  had  already  blown 
his  whistle  for  the  crossing.  That  he  was 
looking  ahead,  but  that  when  he  got  within 
7  or  8  car  lengths  from  the  crossing,  his 
vision  of  the  opposite  side  of  It,  or  that  on 
which  the  wagon  was  coming,  was  obstructed 
by  the  boiler.  The  fireman  says  that  as  he 
was  passing  the  depot  he  looked  up  the  track 
and  saw  nothing  on  it  He  admits  that  he 
was  at  that  time  dividing  his  attention  be- 
tween his  two  duties  of  looking  ahead  and 
looking  back  to  watch  the  signals  of  the 
brakeman,  who  was  on  the  rear  car,  and 
was  to  signal  him  when  to  bring  the  train  to 
a  final  stop.  The  witnesses  estimate  the 
speed  of  the  train  variously;  some  putting 
It  as  high  as  15  miles  an  hour. 

Upon  these  facts,  the  learned  counsel  for 
plaintiff  argue  that  if  those  in  charge  of 
the  locomotive  had  been  keeping  a  proper 
lookout  they  would  have  seen  the  wagon 
upon  the  track  by  the  time  the  locomotive 
passed  the  station,  and  that  there  would 
have  been  ample  time  to  have  stopped  the 
train,  as  is  demonstrated  by  the  fact  that 


the  train  was  actually  stopped  when  only 
the  engine  and  tender  and  two  cars  had 
passed  the  crossing. 

We  are  not  convinced  by  this  argument 
The  train  was  moving  at  considerable  speed, 
and  traveling  many  feet  every  second.  The 
view  of  the  engineer  was  obstructed  by  the 
boiler,  until  the  wagon  got  actually  on  the 
track.  The  fireman  had  a  double  doty  to 
perform.  He  had  to  keep  a  lookout  ahead, 
and,  at  the  same  time,  to  observe  the  signals 
of  the  brakeman  on  the  rear  coach.  He  says 
that  In  doing  this,  he  turned  his  head  as  fast 
as  he  could  In  order  to  look  both  ways.  We 
have  no  good  reason  for  not  believing  this 
statement  of  his.  It  is  quite  possible  that 
this  may  have  caused  him  to  see  the  wagon  a 
second  or  so  later  than  he  might  otherwise 
have  done.  The  wagon  Itself  was  moving 
with  some  speed,  and  took  but  a  few  sec- 
onds to  get  upon  the  track  after  it  had  got 
in  sufficient  proximity  to  it  for  the  fireman 
to  become  aware  that  it  was  about  to  do  so. 
This  was  a  long  and  heavy  train ;  17  of  the 
freight  cars  were  loaded.  We  are  not  sat- 
isfied that  this  heavy  train  could  have  been 
stopped  in  time  to  avoid  the  accident  no 
matter  how  diligent  those  in  charge  of  it 
might  have  been.  The  case  of  plaintiff  de- 
pends upon  a  rather  nice,  or  close,  computa- 
tion of  number  of  feet  and  degree  of  speed, 
based  upon  the  observation  of  witnesses  nec- 
essarily more  or  less  inaccurate  in  a  case 
of  fast  moving  bodies.  Whereas,  on  the  side 
of  defendant  we  have  this  decedent  going 
recklessly  upon  this  track  right  in  front  of 
this  approaching  train. 

We  are  much  inclined  to  believe,  with  de- 
fendant's learned  counsel,  that  what  caused 
the  horse  to  balk  was  the  close  proximity 
of  the  locomotive,  and  that  the  locomotive 
must  have  been  very  close,  as  otherwise  there 
would  have  been  no  occasion  for  the  horse  to 
balk. 

The  judgment  appealed  from  is  set  aside; 
and  the  suit  of  plaintiff  Is  dismissed  at  her 
cost 

(185  La.) 

No.  20,026. 

MERAUX  v.  KENILWORTH  SUGAR  CO. 

(Supreme  Court  of  Louisiana.   March  30,  1914. 
Rehearing  Denied  April  27,  1914.) 

(SyUabu*  hy  the  Court.) 

Sales  (8  166*)— Contract— Constbttction. 

The  purchaser  who  agrees  to  pay  a  sound 
price  for  a  crop  of  sugar  cane  cannot  be  com- 
pelled to  accept  frozen  cane  under  the  contract 
[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  IS  391-400,  402;  Dec.  Dig.  §  166.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  George  H.  Theard,  Judge. 

Action  by  Narclsse  P.  Meraux  against  the 
Kenllworth  Sugar  Company.  From  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  dismissed. 
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Foster,  Milling,  Brian  &  Saal,  of  New 
Orleans,  for  appellant.  Oliver  S.  Livaudais, 
of  New  Orleans,  for  appellee. 

LAND,  J.  Plaintiff  sued  for  $6,186.46,  of 
which  $4,000.85  represents  25  per  cent  of 
the  purchase  price  of  cane  delivered  under  a 
written  contract,  and  the  remainder  several 
items  of  damages  caused  by  the  alleged  fail- 
ure of  the  defendant  to  comply  with  the  spec- 
ifications of  the  contract  relative  to  the 
transportation  and  handling  of  plaintiff's 
cane  crop. 

The  gist  of  the  answer  was  that,  in  the  lat- 
ter part  of  November,  1911,  the  cane  of 
plaintiff  was  badly  frozen,  greatly  damaged, 
and  in  some  instances  rendered  unfit  for  the 
purposes  of  being  manufactured  into  sugar; 
that  the  cane  when  destroyed  was  at  the 
risk  of  the  seller,  the  plaintiff,  and  the  loss 
occasioned  by  the  freeze  was  his  loss;  that 
after  the  freeze  the  defendant  refused  to  ac- 
cept partially  frozen  cane  under  the  contract, 
but  notified  plaintiff  that  the  company  would 
accept  any  cane  that  could  be  converted  in- 
to sugar  without  a  loss,  and  pay  him  what  it 
was  worth  as  shown  by  the  tests ;  that  after 
receiving  this  notice,  plaintiff  continued  to 
deliver  his  cane,  and  defendant  received  it 
under  this  new  agreement,  had  the  same 
tested  and  approved  by  the  chemists  each 
week,  and  remitted  to  the  plaintiff  every 
cent  his  cane  was  worth  for  manufacturing 
purposes. 

Defendant  filed  a  supplemental  answer,  en- 
larging and  amplifying  its  original  answer. 

The  cause  was  tried,  and  judgment  was 
rendered  in  favor  of  the  plaintiff  for  $5,- 
301.16,  with  interest  and  costs.  Defendant 
has  appealed. 

On  April  5, 1900,  the  defendant  by  a  letter 
addressed  to  the  plaintiff,  proposed  a  con- 
tract for  three  years  covering  the  cane  grown 
on  the  Beka  plantation  belonging  to  the 
plaintiff  and  the  Fort  St.  Leon  plantation 
owned  by  J.  T.  Dautrive.  The  cane  was  to 
be  transferred  from  the  plantations  to  the 
Braithwalte  Landing  on  certain  terms  and 
conditions.  The  letter  contains  the  follow- 
ing stipulations: 

"It  ia  well  understood  that  you  are  to  receive 
the  price  of  100  lbs  of  96-test  sugar  (on  the 
New  Orleans  market)  and  two  gallons  of  molas- 
ses for  every  ton  of  cane  sold  and  delivered  by 
you  to  the  Braithwaite  Landing,  with  the  al- 
lowance for  barge  transportation  as  provided 
above. 

"It  is  well  understood  that  we  will  hold  the 
molasses  for  your  account,  making  deliveries 
at  Braithwalte  Landing,  in  barrels  furnished  by 
yon  from  time  to  time,  as  required  by  yon. 

"Our  Braithwalte  factory  will  furnish  all 
necessary  cane  slings. 

"You  will  not  be  restricted  in  your  cane  de- 
liveries, as  it  is  well  understood  that  said  de- 
liveries will  be  as  large  as  you  wish  to  make 
them,  provided  outside  teams  are  not  employed. 

"All  cane  will  be  settled  for  each  Thursday 
for  the  deliveries  of  the  previous  week." 

The  contract  thus  proposed  was  accepted 
in  writing  by  the  plaintiff,  and  was  carried 


out  by  the  parties  without  friction  or  dis- 
pute during  the  years  1909  and  1910,  and  un- 
til the  latter  part  of  November,  1911,  when  a 
freeze  occurred  In  the  sugar  sections  of  the 
state. 

On  December  9,  1911,  the  defendant  wrote 
to  the  plaintiff  as  follows: 

"We  find  that  all  cane  received  last  week  was 
unsound  on  account  of  freezes  to  which  it  had 
been  subjected.  We  propose  to  dock  all  cane 
received  last  week  twenty-five  per  cent  and  set- 
tle for  same  on  a  seventy-five  per  cent,  basis. 
We  shall  adjust  all  or  any  part  of  the  differ- 
ence at  a  later  date  if  factory  results  justify  a 
fuller  settlement 

"We  further  reserve  the  right  to  make  such  de- 
ductions for  future  deliveries  that  conditions 
may  justify,  in  view  of  the  fact  that  all  cane 
has  been  frozen  and  is  no  longer  sound." 

Plaintiff  replied : 

"I  will  continue  to  ship  my  cane  in  strict 
accordance  with  our  written  contract  of  date 
April  5,  1909.  If  you  deduct  any  portion  of 
amount  due  me,  as  you  propose,  I  will  accept 
your  check  under  protest  leaving  the  difference 
to  be  adjusted  at  some  future  time." 

Plaintiff  continued  to  deliver  cane,  and  de- 
fendant continued  to  receive  and  manufac- 
ture it,  settling  on  a  75  per  cent,  basis.  At 
the  end  of  the  grinding  season,  plaintiff  in- 
stituted the  present  suit 

The  contention  of  the  plaintiff  is  that  his 
cane  was  not  injured  by  the  freeze  of  Novem- 
ber 29-30;  that  he  had  wind  rowed  most  of  it 
before  the  freeze,  and  the  remainder  im- 
mediately after  the  freeze;  that  if  there  was 
deterioration  in  the  cane  delivered,  it  was  oc- 
casioned by  unreasonable  delays  on  the  part 
of  the  defendant  in  unloading  the  barge  and 
transporting  the  cane  to  the  factory.  Plain- 
tiff alleged  that  such  delays  caused  him  spe- 
cial damages  in  other  respects  as  set  forth 
in  his  petition. 

The  first  question  in  the  case  Involves  the 
construction  of  the  contract  between  the  par- 
ties as  to  the  kind  of  cane  to  be  delivered 
and  paid  for  at  the  price  stipulated.  The  con- 
tract included  the  cane  crop  of  1911;  that 
is,  the  usual  crop  of  the  kind  that  might  be 
raised  on  plaintiff's  plantation.  The  price 
per  ton  was  based  on  the  market  price  of 
a  standard  grade  of  sugar.  Plaintiff's  first 
position  as  shown  by  his  letter  of  December 
13,  1911,  in  reply  to  defendants'  letter  of  the 
9th  of  the  same  month,  was  that  frozen  or 
unsound  cane  was  deliverable  under  the  con- 
tract We  find  the  same  contention  in  an- 
other form  in  the  second  paragraph  of  the 
brief  filed  by  counsel  for  the  plaintiff;  but 
in  the  third  paragraph  it  is  asserted  that  the 
cane  was  not  frozen,  and  if  the  same  was 
affected  by  the  cold,  it  was  due  to  exposure 
to  the  weather,  owing  to  the  fault  of  the 
defendant  in  not  furnishing  proper  and  ef- 
ficient means  of  transportation. 

In  Barrow  &  Le  Blanc  v.  Penick  &  Ford, 
110  La.  572,  34  South.  691,  the  syllabus  reads: 

"The  purchaser  who  pays  a  sound  price  is 
entitled  to  a  sound  article.  The  purchaser  of 
an  entire  crop  of  molasses  to  be  manufactured 
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is not  bound  to  receive  molasses  manufactured 
from  frozen  cane,  classed  on  the  market  as  un- 
sound goods." 

We  make  the  following  extracts  from  the 
body  of  the  opinion: 

"On  this  point  we  are  unable  to  differentiate 
this  case  from  that  of  Peterkin  v.  Martin.  30 
La.  Ann.  894,  where  this  court  held  that,  where 
the  sale  is  made  without  opportunity  of  inspec- 
tion, the  purchaser  who  pays  a  sound  price  is 
entitled  to  a  sound  article." 

Ry  agreement  between  the  parties,  the 
cane  was  delivered,  and  the  plaintiff  received, 
under  protest,  75  per  cent  of  the  contract 
price. 

The  next  question  Is,  Was  the  cane  frozen 
on  the  plantation?  The  local  weather  bureau 
reported  the  temperature  at  New  Orleans  at 
31  degrees,  and  In  the  surrounding  country 
at  8  degrees  to  14  degrees  lower. 

Meraux  testified  that  his  cane  was  wind- 
rowed  before  and  after  the  freeze,  and  that 
it  was  not  frozen,  but  perfectly  good  cane. 
According  to  his  testimony,  about  600  tons, 
on  November  27th,  about  same  on  November 
28th  and  about  1,200  or  1,300  tons  after- 
wards were  windrowed. 

Jorda,  overseer  on  the  Stanton  plantation, 
testified  that  he  visited  the  Reka  plantation 
of  the  plaintiff  on  December  18, 1911,  and  on 
January  6,  1912,  and  found  the  cane  in  the 
windrows  In  good  condition  perfectly  good 
and  sweet,  and  that  his  examination  consist- 
ed in  breaking  the  stalks  and  tasting  and 
smelling  them.  On  cross-examination  the 
same  witness  testified  that  the  cane  on  the 
Stanton  plantation  was  not  windrowed;  that 
It  was  frozen,  but  not  sour  or  decomposed  to 
the  extent  of  not  making  sugar;  that  the  tops 
were  sour  and  were  cut  off,  occasioning  a 
loss  of  from  20  to  26  per  cent 

The  Reka  and  Stanton  plantations  are  on 
the  west  side  of  the  river,  near  each  other, 
and  the  temperature  must  have  been  the 
same  on  both. 

Kearney,  who  had  been  a  sugar  planter 
and  manager  for  many  years,  testified  sub- 
stantially, as  follows: 

Kearney  visited  the  Reka  plantation  on 
January  6,  1912,  and  made  an  examination 
of  some  of  the  cane  on  the  place,  and  found 
it  in  very  good  condition.  He  found  many 
stalks  not  injured  at  all ;  the  eyes  were  per- 
fectly good  on  them.  Some  of  the  cane  was 
windrowed,  and  some  was  cut  and  covered. 
Kearney  was  engaged  In  raising  cane  on  the 
Stanton  plantation,  situated  about  two  or 
three  miles  from  the  Reka  plantation.  The 
cane  on  the  Stanton  place  was  left  standing 
after  the  freeze,  but  was  cut  and  ground  as 
fast  as  practicable,  and  there  was  not  much 
deterioration  in  the  cane.  Kearney  found 
some  acidity  in  the  top  Joints  of  the  cane 
on  the  Reka  plantation,  but  did  not  consider 
the  cane  bad  on  that  account 

Reka  and  Stanton  are  protected  to  some 
extent  against  freezes  by  their  location  on 
the  Mississippi  river.  Kearney  had  seen 


cane  killed  in  the  bud  on  a  plantation  on  the 
east  side  of  the  river,  while  the  cane  on  Beka 
and  Stanton  was  still  green  Of  coarse,  he 
knew  nothing  of  the  condition  of  the  cane 
which  was  removed  prior  to  January  6,  1912. 

Norman,  manager  of  the  defendant  tes- 
tified that  cane  in  that  section  was  frozen  on 
November  29-30,  1911,  and  began  to  deterio- 
rate within  the  next  five  or  six  days;  that 
he  visited  the  Reka  plantation  on  December 
8,  1911,  and  found  80  acres  of  standing  cane 
in  poor  condition,  and  suggested  to  plaintiff's 
brother  to  windrow  the  cane,  as  it  was  get- 
ting sour  at  the  top.  On  this  visit  Norman 
did  not  examine  the  cane  In  the  windrows, 
but  further  testified  that  the  cane  delivered 
by  Meraux  to  the  factory  was  very  poor, 
some  of  It  worse  than  cane  left  by  defend- 
ant in  the  field. 

Ten  chemical  tests  of  the  Juice  of  defend- 
ant's cane  as  delivered  at  the  factory  showed 
that  it  was  of  a  very  poor  quality. 

That  there  was  freezing  weather  on  No- 
vember 29-30  in  the  section  In  question,  is 
proven  by  the  evidence  beyond  dispute.  How 
did  plaintiff's  cane  escape? 

Mr.  Morse,  the  sugar  chemist  of  the  de- 
fendant testified  that  the  extra  acidity  of 
the  cane  caused  the  falling  off  of  the  sugar 
product  per  ton  from  167.44  pounds  to  106.74 
pounds,  and  that  in  a  normal  season  the  sug- 
ar product  per  ton  of  cane  increases  rather 
than  diminishes  In  December  and  January. 
The  same  witness  further  testified  that  the 
plaintiff's  cane,  from  the  tests  made,  was 
worth  $2.72  per  ton,  or  59.12  per  cent  less 
than  it  was  before  the  freeze,  and  that  more 
than  600  separate  tests  were  made  of  cane 
delivered  at  the  factory,  showing  a  very 
large  depredation  in  every  instance.  In  the 
case  of  Mr.  Dautrive,  a  neighbor  of  the  plain- 
tiff, the  depreciation  was  also  69.12  per  cent 

It  appears  from  the  evidence  that  the 
Juices  were  taken  and  analyzed,  and  a  record 
was  kept  in  the  ususal  manner.  Unless  we 
presume  that  there  was  a  conspiracy  against 
all  customers,  to  falsify  the  records  of  the 
factory,  the  payments  plaintiff  has  received 
on  the  basis  of  75  per  cent  have  more  than 
doubly  compensated  the  value  of  his  cane. 
We  are  satisfied  that  most  of  plaintiff's  cane 
was  frozen.  If  so,  he  must  recover  on  a 
quantum  meruit  or  not  at  alL 

We  may  add  that  as  the  Juice  of  frozen 
cane  does  not  turn  sour  until  fermentation 
takes  place,  the  testing  of  cane  by  smell  and 
taste  after  a  freeze  Is  no  proper  index  of  its 
condition  when  delivered  at  the  factory.  Mr. 
Morse  testified  that  the  defendant's  tests  were 
made  according  to  the  practice  of  all  up  to 
date  sugar  factories  in  this  and  other  coun- 
tries. 

It  is  therefore  ordered  that  the  Judgment 
below  be  reversed,  and  it  is  now  ordered  that 
the  plaintiff's  suit  be  dismissed  with  costs. 

PROVOSTY,  J.,  takes  no  part,  not  having 
heard  the  argument 
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No.  19,887. 
ELLENDEB  v.  ELLENDER  BROS. 
(Supreme  Court  of  Louisiana.  March  30,  1914. 
Rehearing  Denied  April  27,  1914.) 

(ByUobu*  by  the  Court.) 

Guardian  and  Ward  (|  70*>— Illegal  Sale 
bt  Tutrix— Estoppel  bt  Ratification. 
Where  a  party,  after  attaining  his  majority, 
enters  into  a  contract  and  settlement  with  par- 
ties who  had  bought  his  real  property  from  his 
tutrix  in  an  alleged  illegal  manner,  whereby 
and  wherein  he  makes  a  full  settlement  with 
said  parties,  ratifying  the  sale  made  by  his 
tutrix,  and  accepts  the  purchase  price  of  said 
property  from  said  parties,  he  is  estopped  from 
setting  up  the  illegal  acts  of  his  tutrix,  and 
claiming  ownership  of,  or  interest  in,  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  if  808-316;  Dec.  Dig. 
f  70.*] 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Terrebonne;  W.  P.  Martin, 
Judge. 

Action  by  Warner  Ellender  against  EUen- 
der  Bros.  From  judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

Beattle  &  Seattle,  of  Thibodaux,  and  B ri- 
ant &  Guedry,  of  Houma,  for  appellant  Har- 
ris Gagne  and  Allen  J.  Ellender,  both  of 
Houma,  for  appellees. 

SOMMERVILLE,  J.  Plaintiff,  alleging 
himself  to  be  the  owner  of  an  undivided  one- 
eighth  interest  in  Hardscrabble  plantation, 
located  about  fourteen  miles  below  the  town  of 
Houma,  prays  that  the  defendants,  his  uncles 
and  aunt,  be  cited  to  appear  and  answer, 
and  that  he  be  recognized  as  the  owner  of 
said  property  in  indlvision  with  them.  He 
further  alleges  that  he  inherited  the  said 
one-eighth  interest  in  the  property  from  his 
father,  Willie  Ellender,  and  that  his  mother, 
his  tutrix,  undertook  to  sell  his  Interest  in 
said  property  to  the  defendants  at  private 
sale,  and  without  having  the  whole  property 
sold,  contrary  to  the  provisions  of  law  with 
reference  to  the  sale  of  minors'  property. 

Defendants  appear  and  except  to  the  peti- 
tion of  plaintiff,  and  plead  estoppel,  based 
upon  payment  and  settlement  by  public*  act, 
entered  into  between  plaintiff  and  defend- 
ants after  plaintiff  had  attained  his  majority. 

The  exception  and  plea  were  maintained, 
and  plaintiff  appeals. 

Plaintiff  alleges  that  he  attained  his  major- 
ity November  2,  1911,  and  the  settlement  re- 
lied upon  by  defendants  to  defeat  plaintiff's 
claim  is  of  date  November  7,  1911.  It  is  de- 
clared by  plaintiff  and  defendants  in  the  in- 
strument Just  referred  to  that  they  "do  here- 
by make  the  following  conveyance,  agree- 
ment, settlement,  etc,  to  wit."  Plaintiff 
then  proceeds  to  sell  to  defendants  "all  of 
his,  the  said  Warner  Ellender's  right,  title 
and  Interest  in  and  to  'a  certain  sugar  plan- 
tation, known  as  Hardscrabble,' "  "which  in- 
terest in  said  property  conveyed  Is  inherited 


by  vendor  through  his  deceased  father,  WB- 
lie  Ellender,  from  the  succession  of  Elizabeth 
Ellender,  deceased,"  and  he  further,  in  the 
same  instrument,  transferred  the  interest 
which  he  inherited  from  his  uncle,  George 
Ellender,  deceased,  to  the  defendants. 

It  further  appears  that  when  his  mother 
and  tutrix  sold  his  Interest  in  Hardscrabble 
plantation  to  the  defendants,  she  did  so  on 
credit,  reserving  a  mortgage  in  his  favor  for 
the  price,  payable  on  his  attaining  his  major- 
ity. He  then  declared  that: 

"The  said  Ellender  Bros,  have  this  day  paid 
unto  the  said  Warner  Ellender  the  sum  of  $3,- 
042  in  full  settlement  and  payment  of  said 
mortgage;  in  full  settlement  and  payment  and 
consideration  of  his  transfer  to  them  of  his  in- 
terest in  the  Hardscrabble  plantation  herein 
firstly  described,"  etc. ;  "this  being  a  full  and 
complete  settlement  between  the  parties." 

The  act  of  settlement  from  which  the  fore- 
going extracts  are  taken  was  made  at  a  time 
when  plaintiff  was  able  to  contract,  and  he 
is  bound  thereby.  He  therein  ratifies  the 
sale  made  by  his  mother  and  tutrix  by  words 
and  deed;  he  accepted  the  selling  price  of  his 
property ;  and  he  does  not  attempt  to  attack 
this  settlement  in  his  petition  in  this  case, 
wherein  he  asks  to  be  recognized  as  the  own- 
er of  the  one-eighth  interest  in  Hardscrabble 
plantation.  The  exception  and  plea  of  de- 
fendants were  properly  sustained. 

Judgment  affirmed. 

PBOVOSTY,  J.,  takes  no  part,  not  having 
heard  the  argument 

(135  La.)  — 

(No.  20,166.) 
THE  FAIB,  Limited,  v.  AMEBICAN  UNION 

FIRE  INS.  CO.  et  al. 
(Supreme  Court  of  Louisiana.  April  18,  1914.) 

(Bvllabut  by  the  Court.) 

Insurance  (§  22*)— Service  on  Foreign  In- 
surance Company— Agency  of  Secretary 
of  State— Duration. 

The  mandate  of  the  Secretary  of  State  to 
represent  foreign  insurance  companies  in  the 
state  of  Louisiana  for  the  purpose  of  the  serv- 
ice of  citation  or  other  lawful  process  continues 
In  force  so  long  as  any  policy,  or  other  liability, 
remains  outstanding  ajrainst  the  corporation  In 
this  state.   Act  No.  105  of  1898. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  5  26;  Dec.  Dig.  |  22.*] 

Appeal  from  Civil  District  Court,  Par- 
ish of  Orleans;  George  H.  Theard,  Judge. 

Action  by  The  Fair,  Limited,  against  the 
American  Union  Fire  Insurance  Company 
and  the  Texas  Fidelity  &  Bonding  Company 
and  another.  From  a  judgment  for  plain- 
tiff, the  surety  companies  appeal.  Affirmed. 

J.  O.  Hollingsworth,  of  New  Orleans,  for 
appellants.  Charles  Rosen,  of  New  Orleans, 
for  appellee. 

LAND,  J.  Plaintiff  obtained  Judgment  be- 
low on  two  fire  insurance  policies  against  the 
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defendant  Insurance  company,  and  Its  surety, 
the  Texas  Fidelity  ft  Bonding  Company. 

The  defendants  were  nonresident  corpora- 
tions, who  had  transacted  business  in  the 
state  of  Louisiana.  Both  were  cited  through 
the  Secretary  of  State,  and  an  attachment 
was  issued  against  the  property  of  the  fire 
insurance  company. 

Two  receivers  appeared  by  counsel  in  be- 
half of  the  insurance  company,  and  filed  a 
motion  to  dissolve  the  attachment,  and  a  plea 
of  prematurity.  Later  the  receivers  appear- 
ed, and  on  suggesting  that  the  judgment  ap- 
pointing them  had  been  vacated  and  annul- 
led, obtained  leave  of  the  court  to  withdraw 
their  motion  and  exception.  Then  a  default 
against  the  defendants  which  had  been  pre- 
viously entered  was  confirmed,  and  a  judg- 
ment was  rendered  against  both  defendants 
in  solido  for  the  sum  sued  for,  with  inter- 
est and  costs.  Later  the  surety  company  filed 
a  rule  to  set  aside  the  default,  and  the  said 
company  and  the  Commonwealth  Bonding  ft 
Casualty  Insurance  Company  of  Arizona  filed 
a  rule  on  the  plaintiff  to  show  cause  why  a 
new  trial  should  not  be  granted,  on  the 
grounds  that  the  American  Fire  Insurance 
Company  had  been  dissolved  by  a  judgment 
of  the  court  of  common  pleas  of  the  county 
of  Dauphin,  state  of  Pennsylvania,  of  date 
March  26,  1918,  and  a  liquidation  of  its  af- 
fairs ordered  under  the  direction  of  the  In- 
surance Commissioner  of  that  commonwealth. 

These  rules  were  discharged,  and  the  judg- 
ment was  signed.  The  surety  companies 
have  appealed. 

The  Judgment  on  the  merits  is  amply  sus- 
tained by  the  evidence.  The  Secretary  of 
State  is  the  duly  appointed  agent  of  the  de- 
fendant corporations  to  receive  citations  in  all 
suits  relative  to  the  business  transacted  by 
them  in  the  state  of  Louisiana,  and  the  ap- 
pellants have  cited  no  authorities  to  sustain 
the  proposition  that  the  mandate  of  the 
Secretary  of  State  has  been  revoked  by  the 
Insolvent  proceedings  in  the  state  of  Pennsyl- 
vania. 

Judgment  affirmed. 

O'NIELL,  J.,  takes  no  part. 
(135  La.) 

No.  20,048. 
Succession  of  DESFORGES. 
(Supreme  Court  of  Louisiana.   April  IS,  1914.) 

(Syllabus  by  the  Court.) 

1.  Insurance  (|  586*)— Endowment  Policy- 
Rights  of  Bbneficiabt  —  Husband  and 
Wife. 

It  is  settled  jurisprudence  in  this  state  that, 
where  a  husband  insures  his  life,  by  an  ordinary 
policy,  in  favor  of  his  wife,  she  immediately 
acquires  an  interest  in  such  insurance  which 
cannot  be  devested  without  her  consent,  and, 
upon  the  death  of  her  husband,  is  entitled  to 
the  proceeds,  as  her  separate  property ;  and  it 
is  here  held  that,  in  the  case  of  an  endowment 
policy  in  which  the  wife  is  named  as  the  sole 


beneficiary,  she  is  entitled  to  the  proceeds,  when 
exigible,  though  her  husband  be  still  surviving. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  |  1470;  Dec.  Dig.  §  586.*] 
2.  Descent  and  Distribution  (|  109*)— Ad- 
vances—Collation. 

A  grandchild  who  comes  to  the  inheritance 
of  his  grandfather  jointly  with  other  grand- 
children, and,  by  representation,  with  the  broth- 
ers and  sisters  of  his  father,  is  bound  to  collate 
what  has  been  advanced  to  his  father,  unless  it 
appear  that  the  advances  were  intended  as  an 
extra  portion. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §8  416,  419,  420;  Dec. 
Dig.  g  109.*i 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Succession  of  Leonce  Desforges.  Suit  by 
Mrs.  Angela  Sicard  and  another  attacking 
the  will.  Demands  of  the  HI  hernia  Bank  & 
Trust  Company,  dative  tutor  of  Alma  Des- 
forges, a  minor,  and  of  Lester  Desforges. 
were  rejected  in  a  judgment  compelling  them 
to  collate  certain  sums,  and  the  bequest  to 
Mrs  Marie  Oleptie  Maxent,  widow  of  Leonce 
Desforges,  was  reduced,  and  they  appeal. 
Reversed  In  part,  and  affirmed  In  part. 

McCloskey  ft  Benedict,  of  New  Orleans,  for 
Mrs.  Marie  Oleptie  Desforges,  Individually 
and  as  executrix.  Dart,  Kernan  ft  Dart,  of 
New  Orleans,  for  Alma  Desforges,  through 
Dative  Tutor  Hibernla  Bank  ft  Trust  Co., 
and  Lester  J.  Desforges.  Meyer  S.  Dreifus 
and  Charles  Rosen,  both  of  New  Orleans,  for 
various  appellees. 

Statement  of  the  Case. 

MONROE,  C.  J.  Leonce  Desforges,  who 
had  been  twice  married,  died  In  1911,  leav- 
ing a  widow,  In  community,  children  and 
grandchildren,  a  small  estate,  and  an  olo- 
graphic will  whereby  he  bequeathed  the  es- 
tate to  the  widow,  and  appointed  her  execu- 
trix. The  children  and  grandchildren  of  the 
first  marriage  were:  Angela,  wife  of  Charles 
A.  Sicard ;  Leonce ;  Emma,  wife  of  E.  S.  Ra 
pier;  Stella,  wife  of  John  J.  O'Neill— chil- 
dren of  full  age — Alma  and  Lester,  minor 
children  of  a  predeceased  son  Charles;  and 
George,  Walter,  Edna,  Cecelia,  and  Rob- 
ert, minor  children  of  a  predeceased  son 
Joseph.  The  children  of  the  second  marriage 
were  Virginia  and  Juliet,  of  full  age,  and 
Edward,  a  minor.  Mrs.  Sicard  and  Leonce 
Instituted  suit,  attacking  the  wilL  on  the 
ground  that  it  sought  to  deprive  them  of 
their  mother's  Interest  In  the  first  community 
and  of  their  legitime  in  the  estate  of  their 
father;  and  there  was  a  judgment  reducin? 
the  bequest  to  the  widow  to  the  disposable 
portion,  which  was  acquiesced  in  and  was 
followed  by  an  attempted  partition,  to  the 
homologation  of  which  oppositions  were  filed 
by  all  of  the  parties  In  interest  save  the  | 
widow.  The  issues  so  raised  have  been  re-  i 
duced,  by  concessions,  to  the  following,  to 
wit:  | 
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(1)  Whether  the  widow  is  entitled  to  a  sum 
of  $2,101.35,  being  the  proceeds  of  a  certain 
policy  of  life  Insurance  "carried  by  the  de- 
ceased." 

(2)  Whether  the  heirs  of  Charles  Deaf  orges 
should  be  compelled  to  collate  certain  sums 
of  money  said  to  have  "been  advanced  to 
their  father." 

The  question  first  stated  was  decided  by 
the  judge  a  quo  in  the  negative.  The  ques- 
tion last  stated  was  decided  in  the  affirma- 
tive. 

The  only  appellants  before  the  court  are 
the  widow,  in  her  capacity  as  executrix  and 
individually,  and  the  children  of  Charles 
Desforges;  Lester  having  attained  majority, 
and  the  minor,  Alma,  being  represented  by 
the  Hibernia  Bank  &  Trust  Company,  as 
dative  tutor. 

The  policy  of  insurance  in  question  was 
issued  on  June  30,  1890,  for  $2,500,  "on  the 
15  payment,  life,  15-year  survivorship  divi- 
dend plan,"  and  "was  payable  to  Oleptle  Des- 
forges, wife  of  the  insured,  her  administra- 
tors, executors,  or  assigns";  the  annual  pre- 
mium was  $171.20,  payable  in  quarterly  in- 
stallments of  $42.80,  during  the  15-year  pre- 
mium paying  period ;  and  the  premiums  paid 
during  that  period  amounted,  in  the  aggre- 
gate, to  $2,568.  The  option  was  then  chosen 
of  surrendering  the  policy  for  its  guaranteed 
surrender  value,  plus  the  accumulated  divi- 
dends, amounting  to  $2,101.35,  for  which  a 
check  was  drawn  on  July  6,  1905,  to  the  Joint 
order  of  the  insured  and  his  wife,  and,  hav- 
ing been  indorsed  by  them,  was  duly  paid. 
The  proceeds  of  the  check  went  into  the 
hands  of  the  decedent,  by  whom  it  was  at  a 
later  date  invested,  with  other  money,  in  his 
own  name  in  the  stock  of  a  corporation  with 
which  he  was  connected,  and  which  stock 
constitutes  part  of  the  assets  Of  his  succes- 
sion. In  that  connection  it  may  be  stated  that 
the  decedent  left  a  written  instrument,  at- 
tached to  the  certificate  representing  the 
stock  thus  mentioned,  which  reads,  in  part, 
ns  follows,  to  wit: 

"New  Orleans,  January  6,  1906. 
"In  the  purchase  of  sixty  (60)  shares  of  stock 
in  J.  &  M.  Schwabacker.  Limited,  as  per  an- 
nexed certificate,  No.  33,  dated  January  2,  1906, 
I  used  the  following  sums  of  money,  the  per- 
sonal and  exclusive  property  of  my  wife,  Olep- 
tie  Desforges,  vis.:  •  *  •  Second.  $2,101.35 
(twenty-one  hundred  and  one  35/100  dollars) 
from  the  Manhattan  Life  Insurance  Co.  of  New 
York,  being  the  cash  surrender  value  of  a  paid- 
up  policy  on  my  life,  taken  out  for  her  personal 
and  exclusive  benefit  Which  amounts,  as 
above,  I  hereby  acknowledge  to  be  her  separate 
and  exclusive  property,  and,  by  these  presents, 
pledge  to  her  the  annexed  certificate  of  stoCk 
in  J.  &  M.  Schwabacker,  Limited,  as  security 
to  her  for  the  same." 

The  instrument  bears  the  signatures  of  the 
decedent  and  of  two  witnesses;  but  it  does 
not  appear  to  have  been  brought  to  the 
knowledge  of  Mrs.  Desforges,  nor  was  the 
certificate  to  which  it  refers  assigned  or  de- 
livered to  her. 


According  to  the  projet  of  the  partition, 
the  active  mass  of  the  estate  consisted  of  the 
interest  of  the  decedent  in  stock  in  the 
Schwabacker  Company  (including  that,  above 
mentioned),  valued  at  $20,000,  contents  of 
residence,  $611.25,  cash  on  deposit,  $1,633.92, 
making  a  total  of  $22,245.17.  The  passive 
mass  is  made  up  of  funeral  expenses,  $279, 
expenses  of  last  Illness,  $65;  attorney's  fees 
and  costs,  In  succession,  $724.95,  ordinary 
debts,  exclusive  of  those  said  to  be  due  to 
the  widow,  $31.37,  various  amounts  said  to 
be  due  to  the  widow,  aggregating  $8,748.86, 
making  a  total  of  $9,849.28  (incorrectly  stat- 
ed as  $8,748.96),  and  leaving  the  net  value 
of  the  property  to  be  partitioned,  $12,395.89 
(incorrectly  stated  as  $12,730.21). 

According  to  the  Judgment  appealed  from, 
the  widow  was  recognized  as  a  creditor  of 
the  estate  for  two  sums  ($530  and  $500)  ag- 
gregating $1,030,  and  her  claims  in  other  re- 
spects were  rejected,  so  that  the  net  value  of 
the  estate  as  ascertained  by  said  ■  Judgment 
is  $20,114.85,  without  taking  into  considera- 
tion the  amounts  claimed  by  way  of  collation 
from  the  heirs  of  Charles  Desforges. 

There  were  offered  in  evidence,  in  support 
of  the  claim  against  the  heirs  of  Charles  Des- 
forges, for  collation,  notes  executed  by 
Charles  Desforges,  and  found  among  the  ef- 
fects of  his  father  at  the  time  of  the  latter's 
death,  for  various  amounts,  aggregating  $2,- 
686.35,  and  bearing  various  dates  from  Jan- 
uary 9,  1889,  to  January  13,  1890,  inclusive. 
To  three  of  the  notes,  there  was  found  at- 
tached a  memorandum,  in  the  handwriting 
of  the  decedent,  Leonce  Desforges,  and  sign- 
ed by  him,  reading: 

"These  three  notes,  amounting  to  four  hun- 
dred and  fifty  dollars,  are  due  to  me  by  Charles 
Desforges,  and  same  are  to  be  held  against  him." 

To  three  other  notes,  there  was  found  at- 
tached a  similar  memorandum,  reading: 

"Three  unpaid  notes,  five  hundred  dollars, 
six  hundred  dollars,  six  hundred  dollars,  my 
claim  versus  Charles  Desforges." 

To  two  of  the  notes,  there  was  found  at- 
tached a  similar  memorandum,  reading: 

"J.  &  M.  Schwabacker's  claim  v.  Charles  Des- 
forges, eight  hundred  and  sixty-four  dollars  and 
thirty-five  cents;  the  above  amount  to  hold 
'good*  against  Charles  Desforges  in  my  suc- 
cession." 

It  was  admitted  that  the  instruments  men- 
tioned bore  the  genuine  signatures  of  Charles 
and  Leonce  Desforges,  respectively,  and  the 
fact  that  the  money  represented  by  the  notes 
and  referred  to  in  the  memorandum  last  men- 
tioned was  actually  advanced  by  the  father 
to  the  son  to  assist  the  latter  in  establishing 
himself  In  business  was  otherwise  shown. 

Opinion. 

[1]  I.  In  Succession  of  Kugler,  23  La.  Ann. 
455  (1871),  it  was  held  that  a  policy  of  insur- 
ance on  the  life  of  a  man,  in  favor  of  his 
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wife  and  children,  vests  the  right  to  the  poli- 
cy In  the  beneficiaries  from  the  date  of  Its 
Issuance.  The  question  Involved  in  the  ease 
thus  cited  was  merely  whether  the  widow 
and  children,  who  were  the  beneficiaries  of  a 
policy  of  Insurance  for  $1,000  upon  the  life 
of  the  deceased  husband  and  father,  were 
entitled  to  an  additional  $1,000  from  his  es- 
tate; the  contention  on  their  behalf  being 
that  at  the  moment  of  his  death  they  were 
in  indigent  circumstances,  and  that  the  sub- 
sequent payment  of  the  policy  did  not  affect 
their  rights,  as  fixed  by  law,  at  that  moment 
to  demand  $1,000  on  that  account 

In  Succession  of  Hearing,  26  La.  Ann.  328 
(1874),  the  creditors  of  the  decedent  attempt- 
ed to  compel  the  widow  to  place  upon  the 
Inventory  certain  policies  of  insurance  upon 
his  life  which  had  been  issued  during  the 
marriage,  and  of  which  she  and  his  child 
were  the  beneficiaries,  as  also  a  policy  upon 
the  life  of  a  stranger  which  had  been  trans- 
ferred to 'the  decedent,  and  by  him  transfer- 
red to  his  wife ;  but  the  court  held  that  they 
belonged  to  the  beneficiaries  and  transferree, 
and  not  to  the  succcession  of  the  decedent, 
saying: 

"The  question  we  are  called  on  to  decide  is 
whether  these  policies  should  be  inventoried  as 
part  of  Hearing's  estate,  and  thus  made  liable 
for  his  debts,  or  whether  they  belong  to  his  wife 
and  child.  We  think  the  latter.  A  policy  of  in- 
surance is  not  a  piece  of  property;  it  is  the  ev- 
idence of  a  contract,  the  contract  being  that  a 
certain  sum  of  money  will  be  paid  upon  the 
happening  of -a  certain  event  to  a  particular 

fie  r  son  named  in  the  policy,  or  who  may  be  the 
egal  holder  thereof.  A  creditor  may  have  the 
life  of  his  debtor  insured,  even  without  the 
consent  of  the  debtor.  A  husband  has  the  right, 
we  think,  to  insure  his  life  in  the  interest  of  his 
wife  and  child,  as  well  as  in  the  interest  of 
his  creditor,  and  his  obligation  to  provide  for 
them  in  case  of  his  death  is  certainly  well  rec- 
ognized. If  the  policy  issues  to  the  wife,  or  is 
properly  transferred  to  her,  the  amount  stipulat- 
ed therein  belongs  to  her  when  the  event  insured 
against  happens,  and  she  cannot  be  forced  to 
inventory  it  as  part  of  her  husband's  estate." 

Ludellng,  O.  J.  (dissenting),  said : 

"In  regard  to  the  policies  in  favor  of  the  wife 
and  the  one  transferred  to  her,  I  have  no  doubt 
they  belong  to  the  succession,  having  constituted 
a  part  of  the  community  of  acquets  and  gains 
existing  between  her  and  her  husband  at  the 
time  the  policies  were  acquired.  The  rights 
were  acquired  by  Hearing,  he  paying  the  pre- 
mium ;  they  belonged,  therefore,  to  the  commu- 
nity, although  acquired  in  the  name  of  the  wife 
alone.  •  *  *  In  regard  to  the  policies  in 
favor  of  the  child,  I  have  more  difficulty  in  com- 
ing to  a  conclusion.  I  am  inclined  to  the  opin- 
ion, however,  that  Mr.  Hearing  could  not  make 
those  stipulations  pour  autrui,  as  to  a  child  or 
strangers,  unless,  at  the  time  Be  made  tbe  con- 
tracts of  assurance,  his  affairs  were  in  such  a 
condition  that  he  could  have  made  valid  dona- 
tions of  his  property  to  the  Value  of  the  pre- 
miums paid." 

In  Succession  of  George  and  Frances 
Clark,  27  La.  Ann.  269  (1875),  it  appeared 
that  the  decedents  (husband  and  wife)  died 
on  the  same  day,  the  death  of  the  wife  fol- 
lowing that  of  the  husband ;  that  there  were 


Inventoried,  In  the  succession  of  the  wife, 
as  her  separate  property,  the  proceeds  of  a 
policy  of  insurance  which  had  been  issued 
upon  the  life  of  her  husband  for  her  benefit ; 
and  that  a  creditor  of  the  community,  which 
was  insolvent,  asserted  his  claim  to  be  paid 
from  said  proceeds,  on  the  ground  that  they 
belonged  to  the  community.  It  was  said  by 
the  court  (with  no  dissent  from  the  Chief 
Justice) : 

'  "It  is  very  clear  that  the  assets  shown  as  com- 
posing the  separate  succession  of  Mrs.  Clark  are 
her  separate  property.  They  are  made  up  of 
only  two  items,  viz.:  $103.50,  value  of  a  few 
articles  of  jewelry  and  silverware,  and  $5,715 
in  cash,  received  from  the  Knickerbocker  Life 
Insurance  Company  on  a  life  insurance  policy 
on  the  life  of  her  husband,  taken  out  for  her 
benefit  The  opponent  cannot  claim  payment 
out  of  these  assets  for  his  debt  which  is  a  com- 
munity debt  owing  by  the  community  estate." 

In  Succession  of  Bofenschen,  29  La.  Ann. 
711  (1877),  It  was  said: 

"The  deceased  had  insured  his  life  for  $4,000 
in  favor  of  his  wife  and  children.  The  widow 
collected  the  amount  of  the  policy  and  did  not 
include  it  among  the  effects  of  the  succession 
when  she  filed  her  account  The  opponents  al- 
lege that  the  sum  thus  received  by  her  belonged 
to  the  succession— that  the  premiums  paid  by 
the  husband  on  the  policy  were  from  the  commu- 
nity fund,  and  the  amount  of  the  policy,  when 
collected,  must  belong  to  the  same  fund — that 
the  husband  cannot  transfer  or  donate  to  the 
wife  community  property,  to  the  Drejudice  of 
the  creditors  or  the  community,  and,  if  she  ac- 
quired it  by  the  stipulation  pour  autrui,  it  is 
null,  because  forbidden.  The  point  has  been 
twice  before  this  court  In  Hearing's  Case,  26 
La.  Ann.  326,  there  was  an  alleged  separation 
of  property,  but  in  that  of  Clark,  27  La.  Ann. 
269,  as  in  this,  there  was  a  community  of  ac- 
quets. *  •  *  The  objections  made  by  the 
opponents  in  the  present  case  are  the  same  as 
those  considered  in  those  cases,  and  pronounced 
untenable.  The  policy  on  the  decedent's  life 
issued  to  his  wife  for  the  benefit  of  herself  and 
children.  The  premiums  were  paid  by  the  hus- 
band out  of  community  funds,  over  which  he  had 
control  as  head  and  master  thereof.  Tbe  most 
that  could  be  claimed  would  be  the  reimburse- 
ment of  the  premiums  to  the  community  ;  but 
we  do  think  that  claim  well  founded." 

In  Pilcher  v.  New  York  Life  Ins.  Co.,  33 
La.  Ann.  322  (1881),  it  appeared  that  a  policy 
of  insurance  had  issued  in  favor  of  the 
plaintiff  on  the  life  of  her  husband,  and  that 
17  years  afterwards,  by  agreement  between 
him  and  the  Insurance  company,  the  policy 
was  allowed  to  lapse  for  nonpayment  of  a 
premium,  and  another  policy  was  Issued  in 
its  stead,  payable  to  the  heirs  or  assigns  of 
the  assured,  and  by  him  assigned  for  tbe 
purposes  of  his  business.  The  court  held 
that  (quoting  from*  the  syllabus  of  the  opin- 
ion): 

"A  policy  of  insurance,  taken. on  the  life  of 
the  husband  in  favor  of  the  wife,  vests  the 
latter  with  a  right  which  the  former  cannot 
destroy  or  control  without  her  consent ;  such  a 
policy  belongs  to  the  wife  exclusively,  and  not 
to  the  community  of  acquets  and  gains." 

In  the  course  of  the  opinion  the  court  said : 

"We  think  that  the  right  to  the  policy  vested 
in  Mrs.  Pilcher,  the  wife  and  beneficiary,  and 
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■he  could  not  be  devested  of  that  right,  without 
her  consent,  by  her  husband,  or  the  insurer,  ex- 
cept by  failure  to  comply  with  the  requirements 
of  the  policy.  We  are  of  opinion,  also,  that  the 
husband  had  not  the  right  to  dispose  of  the 
policy,  and  that  it  could  not  be  regarded  as  a 
community  asset  This  court  has,  in  repeated 
decisions,  held  these  views  [and,  after  referring 
to  the  cases  above  cited,  the  opinion  proceeds]. 
These  decisions  considered  together,  we  think, 
effectually  dispose  of  the  question  as  to  the  right 
of  the  husband  to  the  control  of  the  policy  as 
community  property.  If,  on  the  death  of  the 
husband,  it  could  not  enter  into  the  community, 
but  should  be  treated  as  the  separate  and  exclu- 
sive property  of  the  wife  and  children,  its  char- 
acter must  have  been  the  same  during  his  life- 
time." 

In  the  opinion  on  the  application  for  re- 
hearing, it  was  said: 

"Our  convictions  remain  .unshaken  as  to  the 
correctness  of  all  the  propositions  on  which  our 
original  opinion  rests.  (1)  Mrs.  Pilcher  had 
such  vested  interest  in  the  policy,  as  the  bene- 
ficiary thereof,  as  disabled  her  husband  from 
assigning  or  disposing  of  it  without  her  con- 
sent. 

"To  the  extent  of  the  premiums  which  had 
been  paid  by  Pilcher  for  her  benefit,  and  the 
valuable  interest  in  the  policy  resulting  there- 
from, the  gift  to  her  had  been  fully  executed, 
and  the  resultant  interest  was  her  separate  and 
indefeasible  property.  The  additional  right  was 
vested  in  her  to  continue  the  policy  in  force  by 
paying  future  premiums  if  her  husband  failed 
or  refused  to  do  so.   *   •  • 

"If,  as  held  in  Louisiana  in  repeated  decisions, 
the  insurance  by  the  husband  for  the  benefit  of 
the  wife  is  such  a  valid  gratuity  in  her  favor  as 
to  make  her  right  under  the  policy,  at  his  death, 
her  absolute  and  separate  estate,  the  like  ef- 
fect logically  attaches  pro  tanto  to  the  valuable 
interest,  under  the  policy,  created  by  the  pay- 
ments of  premiums  for  her  benefit,  as  the  same 
are  made;  and  this  interest  becomes  likewise 
her  separate  property,  not  disposable  by  her 
husband." 

In  the  very  similar  case  of  Putnam  v.  New 
York  Life  Ins.  Co.,  42  La.  Ann.  741,  7  South. 
602,  In  which  a  policy,  issued  in  favor  of  the 
wife,  upon  the  life  of  the  husband,  had  been 
canceled,  and  another  policy,  with  another 
beneficiary,  issued  in  its  stead,  by  virtue  of 
an  agreement  between  the  husband  and  the 
company,  the  court  (referring  to  the  wife) 
said: 

"As  to  her,  the  company's  contract  was  com- 
plete in  its  incipiency  and  never  changed  there- 
after with  her  consent.  In  law.  this  policy  in- 
ured to  her  separate,  paraphernal  benefit,  though 
not  separate  in  property  from  her  husband,  and 
its  character  of  paraphernal  property  could  not 
be  changed  to  that  of  separate  property  of  the 
husband,  or  that  of  the  community,  without  her 
consent  lawfully  obtained." 

All  of  the  cases  thus  cited  had  been  decid- 
ed, and  the  doctrine  enunciated  aud  affirmed 
by  them — that  a  policy  of  insurance,  issued 
at  the  instance  of  the  husband,  upon  his  own 
life,  in  favor  of  his  wife,  inures  to  her  sepa- 
rate benefit  from  the  date  of  its  Issuance,  and 
that  the  interest  so  acquired  by  the  wife  is 
not  then  or  thereafter  affected  by  the  fact 
that  the  premiums  are  paid  by  the  husband 
from  the  funds  of  the  community — had  be- 
come part  of  the  settled  jurisprudence  of  the 
state,  and,  as  such,  a  rale  of  property  and  of 


civil  rights,  before  the  Issuance  (In  June, 
1890)  of  the  policy  here  in  question;  and 
that  doctrine  has  since  been  reaffirmed  in  the 
following  cases  (and  probably  others),  to  wit: 
Succession  of  Brownlee,  44  La.  Ann.  917,  11 
South.  590;  Tutorship  of  Crane,  47  La.  Ann. 
896,  17  South.  431;  Lambert  v.  Insurance 
Co.,  50  La.  Ann.  1027,  24  South.  16;  Kelly  v. 
Kelly,  181  La.  1024,  60  South.  671. 

The  learned  counsel  for  the  appellees  ar- 
gue, however,  that  the  policy  in  question  "has 
two  features,  one  an  insurance  feature,  and 
one  an  investment  feature";  and  they  say: 

"As  to  the  insurance  feature,  if,  at  any  time 
during  the  life  of  the  policy.  Mr.  Desforges  had 
died,  the  company  would  nave  been  liable  to 
Mrs.  Desforges  for  the  full  face  value  of  the  pol- 
icy of  insurance.  Under  these  circumstances, 
she  would  have  collected  the  insurance,  as  in- 
surance, as  a  death  claim,  and,  under  the  juris- 
prudence of  this  state,  that  insurance,  being 
payable  to  her,  would  have  become  her  separate, 

Saraphernal  property,  and  would  not  have  fallen 
lto  the  community.  But  that  did  not  take 
place,  because  Mr.  Desforges  lived  to  collect 
the  cash  surrender  value  of  this  policy  at  the 
end  of  15  years,  not  as  insurance,  but  as  an 
investment  Under  these  circumstances,  the 
fact  that  the  policy  was  not  in  force  after  1905, 
the  fact  that  the  premiums  paid  by  him  during 
those  15  years  amounted  to  $2,568,  which  pay- 
ments created  the  investment  that  realized  the 
cash  surrender  value,  and  that,  for  the  $2,568 
paid  into  the  company,  Mr.  Desforges  elected  to 
collect  at  that  time  the  sum  of  $2,101.85,  makes 
the  transaction  an  investment,  and  not  an  in- 
surance. *  *  *  If  Mr.  Desforges,  instead  of 
paving  the  sum  of  $2,568  to  the  Manhattan 
Life  Insurance  Company,  had  put  tbis  same 
sum  of  money  into  a  savings  bank  or  homestead 
association,  or  any  other  institution  which 
would  conserve  his  capital  and  pay  him  inter- 
est, he  would  have  accumulated,  at  the  end  of 
15  years,  a  sum  considerably  in  excess  of  the 
sum  of  $2,101.35.  He  did  not  see  fit  to  do  so. 
He  saw  fit  to  combine  insurance  with  invest- 
ment and  took  out  a  policy  which  would  be,  not 
only  an  investment  out  also  insurance  to  Mrs. 
Desforges  during  the  life  of  the  policy;  or,  to 
put  it  differently,  procured,  not  only  insurance 
to  Mrs.  Desforges,  but  an  investment  for  him- 
self. The  insurance  company,  at  the  end  of  15 
years,  paid  him  the  sum  of  $2,101.35,  which 
represented  the  amount  of  money  he  had  saved, 
according  to  their  methods  of  calculation,  and, 
out  of  precaution,  it  paid  the  same  by  check 
to  the  joint  order  of  Mr.  and  Mrs.  Desforges. 
This  money  had  been  accumulated  during  the 
existence  and  regime  of  the  community,  was 
paid  for  by  the  community,  and  was  used  for 
the  benefit  of  the  community." 

The  counsel  refer  us  to  several  cases  in 
which  the  distinction  drawn  by  them  is  rec- 
ognized. Talcott  v.  Field,  34  Neb.  611,  52  N. 
W.  400,  33  Am.  St  Rep.  662;  Tennes  v.  N.  W. 
Mut  Life  Ins.  Co.,  26  Minn.  271,  3  N.  W. 
346;  Walker  v.  Giddings,  103  Mich.  344,  61 
N.  W.  512.  We  find  it  Impossible,  however, 
to  reconcile,  with  the  jurisprudence  to  which 
we  have  referred,  the  proposition  that  Mrs. 
Desforges  was  anything  less  than  the  sole 
beneficiary  of  the  contract  represented  by  the 
policy  in  which  she  is  so  designated,  or  to 
find  sufficient  reason  for  holding  that,  under 
that  jurisprudence,  her  husband  could  any 
more  have  devested  her,  as  such  beneficiary, 
of  the  right  to  the  surrender  value  of  the  pol- 
icy, whether  at  the  expiration  of  the  15-year 
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term  or  at  any  time  anterior  thereto,  than 
he  could  have  devested  her  of  the  right  to 
collect  the  proceeds  of  the  policy,  in  the 
event  of  his  death  within  the  16-year  period, 
or  after  its  expiration,  if  the  policy  had  not 
been  surrendered.  The  original  question  for 
decision  was  whether,  under  our  law,  a  man 
could  insure  his  life  for  the  benefit  of  his 
wife,  which  question  necessarily  included  the 
other  question  whether,  in  the  event  of  his 
effecting  such  insurance,  it  could  be  held  that 
It  Inured  to  the  benefit  of  the  wife,  and  did 
not  become  an  asset  of  the  community.  The 
difficulty  which  those  questions  presented 
arose  from  the  fact  that  much  of  our  law 
was  originally  enacted  at  a  time  when  the 
beneficent  operation  of  life  insurance  was, 
comparatively  speaking,  unknown,  and  It 
cannot  be  said  to  have  been  definitely  deter- 
mined, even  at  this  time,  whether  such  a  con- 
tract as  is  here  considered  is  to  be  given  a 
name,  since  it  is  sometimes  referred  to  as  a 
donation,  sometimes  as  a  stipulation  pour  an- 
tral, and  in  one  instance  as  innominate. 
Thus,  In  the  Pilcher  Case,  Justice  Fenner, 
speaking  for  the  court,  upon  the  application 
for  rehearing,  said  (as  we  have  seen): 

"To  the  extent  of  the  premiums  which  had 
been  paid  by  Pilcher  for  her  [his  wife's]  benefit, 
and  of  the  valuable  interest  in  the  policy  re- 
salting  therefrom,  the  gift  to  her  had  been  fully 
executed,  and  the  resultant  interest  was  her 
separate  and  indefeasible  property." 

In  Succession  of  Brownlee,  44  La.  Ann. 
021,  11  South.  692,  Nicholls,  O.  J.,  as  the  or- 
gan of  the  court,  said: 

"Whether  Mrs.  Brownlee  may  be  considered 
as  having  received  the  amount  of  the  policies 
under  donations  from  her  husband,  or  through 
the  operation  of  a  stipulation  pour  autrui,  creat- 
ed in  her  behalf  by  her  husband,  in  the  con- 
tracts between  himself  and  the  insurance  com- 
panies, the  fact  remains,  beyond  dispute,  both 
under  the  decisions  of  the  courts  and  the  ad- 
missions of  opponents,  that  she  rightfully  and 
legally  received  the  same." 

In  Lambert  v.  Insurance  Co.,  60  La.  Ann. 
1038,  24  South.  21,  Mr.  Justice  Watklns,  con- 
curring said: 

"In  my  opinion  the  judgment  appealed  from 
should  be  reversed,  because  it  has  been  settled 
by  repeated  decisions  of  this  court  that  a  policy 
of  life  insurance  which  is  taken  out  on  the  life 
of  a  husband,  payable  to  his  wife  as  the  bene- 
ficiary, becomes,  eo  instanti,  the  separate,  para- 
phernal property  of  the  wife,  under  her  ad- 
ministration and  control,  and  cannot  be  sur- 
rendered or  assigned  by  the  husband.  But  in 
the  course  of  none  of  its  decisions  has  this 
court  held  that  such  a  policy  passed  a  title  to 
the  wife  by  donation  inter  vivos,  notwithstand- 
ing that  it  was  held  that  it  was,  in  a  certain 
sense,  a  gratuity.  The  court  has  had  no  oc- 
casion to  decide  the  character  of  her  title,  and, 
indeed,  it  is  necessarily  innominate." 

In  N.  Y.  Life  Ins.  Co.  v.  Neal,  114  La.  652, 
88  South.  485,  a  case  in  which  the  beneficiary 
was  held  to  be  incapable  of  receiving,  by  do- 
nation, an  amount  exceeding  in  value  one- 
tenth  of  the  movable  estate  of  the  assured, 
Breaux,  C.  J.,  as  the  organ  of  the  court,  said: 


"Practically  there  is  no  difference  between  a 
donation,  a  gratuitous  stipulation  pour  autrui, 
and  gratuitous  insurance. 

It  will  be  observed,  however,  that  whatever 
uncertainty  there  may  have  been  as  to  the 
classification  of  the  contract  whereby  a  wife, 
named  as  the  beneficiary,  acquires  her  inter- 
est, as  such,  in  a  policy  of  insurance  issued  on 
the  life  of  her  husband,  it  is  settled,  beyond 
doubt,  and  was  settled  when  the  policy  here 
in  question  was  taken  out,  that  there  is  noth- 
ing in  our  law  which  invalidates  such  a  con- 
tract, or  which  denies  to  the  beneficiary  the 
rights  and  advantages  intended  by  it;  and 
the  decisions  to  that  effect  are  predicated,  as 
we  take  it,  in  part  upon  certain  general  prin- 
ciples, and  in  part  upon  express  provisions  of 
the  law.  Thus:  I  Ms  the  legal,  as  well  as  the 
moral,  duty  of  the  husband  to  provide  for 
the  wife,  and  there  is  vested  in  the  wife  the 
correlative  right  to  accept  such  provision.  If 
the  tangible  property  or  the  incorporeal 
rights  of  the  wife  are  placed  in  the  keeping  of 
the  husband,  it  is  made  his  duty  to  care  and 
account  for  the  same,  and  the  wife  is  the  one 
creditor  whom,  under  the  law,  he  may  prefer. 

"Husband  and  wife  are  each  presumed  to 
have  such  a  pecuniary  interest  in  the  continu- 
ance of  the  life  of  the  other  as  will  support  a 
policy  of  insurance  on  such  life."   25  Cyc  705. 

One  of  the  rights  of  the  wife  is  therefore 
to  insure  the  life  of  the  husband;  but,  since 
he  is  the  head  and  master  of  the  community, 
and  controls  its  funds,  her  enjoyment  of  that 
right  must  depend  upon  his  volition.  To  say, 
however,  that  any  and  all  efforts  by  the  hus- 
band to  secure  to  the  wife  the  enjoyment  of 
such  right  must  necessarily  inure  to  the 
benefit  of  the  community,  and  of  the  creditors 
and  others  who  may  be  interested  in  it,  is  to 
say,  in  effect,  that  though  the  right  may  exist, 
the  law  •  of  Louisiana  does  not  permit  the 
wife  to  exercise  or  enjoy  it  The  law  of 
Louisiana,  however,  permits  the  husband  to 
donate  to  his  wife  all  that  he  could  give  to  a 
stranger,  which,  in  this  instance,  would  have 
been  one-third  of  his  estate,  and  neither  the 
premiums,  as  paid  by  the  decedent,  nor  the 
proceeds  of  the  policy  upon  which  they  were 
paid  amounted  to  one-third  of  his  estate.  If. 
however,  it  be  said  that  such  a  donation  must 
be  made  by  notarial  act,  it  may  be  answered 
that  a  stipulation  pour  autrui,  though  gratu- 
itous, and  therefore  in  effect  a  donation,  is 
not  required  to  be  evidenced  by  notarial  act 
0.  O.  arts.  1800,  1902;  C.  P.  art  35.  And 
finally,  If  it  can  be  said  that  the  stipulation 
pour  autrui,  as  provided  for  in  the  Civil 
Code,  has  no  application  to  the  case  of  a 
man  who  insures  his  life  for  the  benefit  of  his 
wife,  the  answer  would  seem  to  be  that  the 
failure  of  the  law  to  provide  for  a  particular 
feature  in  civilized  life,  which  has  developed 
since  the  law  was  originally  enacted,  does  not 
imply  that  individuals  may  not  acquire  rights 
with  respect  thereto  which  may  be  enforced 
by  the  courts.   Returning,  however,  to  what 
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counsel  for  the  appellees  term  the  investment 
feature  of  the  contract  under  consideration, 
we  And  that  the  weight  of  authority  seems  to 
sustain  the  proposition  that: 

"Insurance  is  none  the  less  life  insurance  be- 
cause it  is  not  for  the  full  term  of  the  life  of 
the  insured,  bat  for  a  term  of  years  only,  or 
antil  be  shall  arrive  at  a  certain  age."   25  Cyc 


And  we  can  see  no  reason  why,  if  one  may 
lawfully  stipulate,  in  a  policy  of  insurance 
taken  out  for  the  benefit  of  his  wife,  that  the 
amount  called  for  shall  be  paid  to  her,  at  his 
death,  he  may  not  as  well  stipulate  that  the 
payment  shall  be  made  at  the  expiration  of 
a  certain  period,  whether  he  be  dead  or  alive. 
Of  course,  if  he  be  dead,  he  can  no  longer 
maintain  his  wife,  and  an  ordinary  life  policy 
is  intended  as  a  provision  against  that  contin- 
gency. But  he  may,  before  his  death,  become 
helpless  and  unable  to  maintain  either  his 
wife  or  himself,  and  an  endowment  policy  is 
intended  in  a  measure  to  provide,  also, 
against  that  contingency.  If,  by  the  terms  of 
a  particular  policy,  the  amount  called  for  is 
payable,  in  the  event  of  death,  within  a  given 
period,  to  a  named  beneficiary,  but,  in  case  of 
the  survival  of  the  assured,  is  to  be  paid  to 
him  or  to  some  one  else,  at  the  expiration  of 
the  period  named,  we  know  of  no  reason  why 
the  contract  should  not  be  enforced  as  writ- 
ten. But,  as  we  understand  the  evidence 
in  this  case,  the  policy  here  in  question 
(which  is  not  in  the  transcript)  names  no 
other  beneficiary  than  Mrs.  Desforges.  We 
are  therefore,  and  for  the  reasons  stated,  of 
opinion  that  she  alone  is  entitled  to  the 
proceeds. 

The  opponents,  Lester  Desforges  (now  of 
full  age)  and  the  minor,  Alma  Desforges,  al- 
lege, in  their  opposition: 

'•That  they  are  entitled  to  an  undivided  one 
sixth  of  the  estate  of  Leonce  Desforges,  taking 
it  by  representation  through  their  deceased 
father,  Charles  Desforges,  as  will  more  fully 
appear  by  the  original  petition  herein  filed  by 
them." 

We  are  of  opinion  that  the  allegation  that 
opponents  came  in  by  representation  of  their 
father  is  well  founded,  since  a  grandchild  in- 
herits in  his  own  right  only  when  he  is  near- 
est in  degree,  or  with  respect  to  gifts  or  lega- 
cies made  by  his  grandfather  during  the  life 
of  his  father;  and  it  follows  that  collation 
may  be  demanded  of  opponents  under  C  C. 
art.  1240,  which  declares  that : 

"If  the  grandchild  comes  in  only  by  right  of 
representation,  he  must  collate  what  had  been 
given  to  his  father,  even  though  he  should  have 
renoanced  his  inheritance." 

[2]  It  Is  said  that  the  amounts  advanced  to 
Charles  Desforges  by  his  father  were  not 
gifts,  but  that  they  constituted  debts  as 
against  Charles  Desforges,  and  that  debts  are 
not  subject  to  collation.  Our  conclusion  from 
the  evidence  is  that  the  advances  were  made 


with  the  intention  that,  in  the  event  of  their 
not  being  reimbursed,  they  should  be  charged 
against  the  inheritance  of  Charles  Desforges, 
or  as  having  been  made  en  avancement 
d'hoirie.  They  are  therefore  to  be  collated. 
It  is  also  said  that  the  judgment  requiring 
the  collation  should,  in  any  case,  be  reduced 
to  the  amount  that  the  opponents  would  oth- 
erwise have  received  from  the  succession; 
but,  as  we  interpret  the  judgment,  it  requires 
no  amendment,  as  it  goes  no  farther  than  to 
deny  to  the  opponent  the  right  to  share  in 
the  partition. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed: That  the  judgment  appealed  from  be 
reversed  in  so  far  as  it  rejects,  in  toto,  the 
item,  in  the  projet  of  partition,  reading: 

"B.  Proceeds  of  policy  of  insurance  No. 
69153,  Manhattan  Life  Insurance  Co.  the  sum 
of  $2,500,"  etc. 

That  the  amount  thus  stated  be  reduced  to 
$2,101.35,  and  that,  as  to  said  last-mentioned 
amount,  all  oppositions  be  dismissed.  It  is 
further  decreed  that,  in  all  other  respects, 
said  judgment  be  affirmed;  the  cost  of  the 
appeal  to  be  paid  by  the  mass. 

PROVOSTY,  J.,  takes  no  part,  not  having 
heard  the  argument  O'NIELL,  J.,  takes  no 
part. 


(135  La.) 

No.  20,110. 

YOUNG,  State  Bank  Examiner,  v.  TEU- 
TONIA BANK  &  TRUST  CO. 

(Supreme  Court  of  Louisiana.   April  13,  1914.) 

(SyUabut  by  the  Court.) 

Banks  and  Banking  (|  166*)— Insolvency 
— pbiobitie8. 

Judgment  affirmed,  for  reasons  assigned  in 
William  L.  Young,  State  Examiner  of  State 
Banks,  v.  Teutonia  Bank  &  Trust  Co.,  No. 
19,967. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |§  574-578,  586;  Dec  Dig. 
1 166.*] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  George  H.  Thfiard,  Judge. 

The  Teutonia  Bank  &  Trust  Company  was 
placed  In  the  hands  of  William  L.  Young, 
State  Bank  Examiner,  for  liquidation.  To 
the  first  provisional  account  filed,  Edward 
Earle  Curtis  filed  opposition,  and,  from  a 
judgment  rejecting  his  demand,  he  appeals. 
Affirmed. 

See,  also,  64  South.  984. 

Carroll,  Henderson  &  Carroll,  of  New  Or- 
leans, for  appellant.  John  J.  Reilley,  of  New 
Orleans,  for  appellee. 

LAND,  J.  The  appellant  filed  an  opposi- 
tion to  the  first  provisional  account  filed  by 
W.  L.  Young,  State  Bank  Examiner,  in  the 
liquidation  of  the  affairs  of  the  Teutonia 
Bank  &  Trust  Company. 

Opponent  alleged  that  said  bank,  a  few 
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days  before  Its  failure,  collected  for  his  ac- 
count the  sum  of  $2,100,  and  held  said  amount 
in  trust  for  the  opponent,  and  as  a  special 
fund  belonging  to  him.  Wherefore  the  de- 
fendant prayed  for  a  judgment  ordering  that 
his  claim  be  paid  by  preference  out  of  the 
funds  for  distribution  in  the  hands  of  the 
State  Bank  Examiner.  The  opposition  was 
dismissed,  and  the  opponent  has  appealed. 

In  the  case  of  William  L.  Young,  State  Ex- 
aminer of  State  Banks,  v.  Teutonia  Bank  & 
Trust  Co.  (No.  19,967)  64  South.  806,  re- 
cently decided,  we  said: 

The  custom  of  banks  is  to  mingle  collection 
money  with  their  general  funds,  and  to  treat  it 
as  their  own,  and  to  send  their  own  checks  in 
remittance. 

"The  great  weight  of  authority  in  other  juris- 
dictions is  to  the  effect  that  banks  and  other 
senders  of  paper  for  collection  and  remittance 
are  presumed  to  know  of  this  custom  and  to 
intend  to  abide  by  it,  unless  collections  are  sent 
with  special  instructions  to  the  contrary,  and 
that  the  operation  of  this  custom  is  to  transfer 
the  ownership  of  the  money  to  the  bank,  the 
customer  becoming,  the  moment  the  money  is 
thus  mingled,  a  mere  creditor  of  the  bank  for 
the  amount' 

In  the  case  at  bar,  in  two  instances,  the 
bank  had  made  collections  for  the  opponent, 
and  placed  the  amounts  to  his  credit  Op- 
ponent checked  out  the  money  In  the  usual 
way.  The  last  collection  was  also  credited  to 
opponent's  account,  and  doubtless  would  have 
been  checked  out  if  the  bank  had  not  failed. 

The  opposition  now  before  us  presents  a 
weaker  case  than  in  some  of  the  oppositions 
which  were  dismissed  in  the  suit  cited  supra. 

Judgment  affirmed. 

O'NIELL,  J.,  takes  no  part 


(185  La.) 

No.  20,088. 
YOUNG,  State  Bank  Examiner,  v.  TEU- 
TONIA BANK  &  TRUST  CO. 
(Supreme  Court  of  Louisiana.  April  13,  1914.) 

(Syllalut  by  the  Court.) 
Banks  and  Banking  (f  166*)— Insolvency 

— PBI0BITIE8. 

The  custom  of  banks  is  to  mingle  money 
collected  by  them  for  account  of  others  with 
their  general  funds,  and  to  remit  by  means  of 
their  own  checks,  and  those  who  deal  with  them 
are  presumed  to  know  the  custom  and  to  in- 
tend to  abide  by  it  unless  the  paper  forwarded 
for  collection  is  accompanied  by  special  instruc- 
tion to  the  contrary.  In  the  absence  of  such 
instructions,  the  forwarding  bank  becomes  the 
ordinary  creditor  of  the  collecting  bank,  and  has 
no  right  to  be  paid  by  preference  from  the  funds 
on  hand  at  the  time  of  its  insolvency. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |§  574-678,  586;  Dec.  Dig. 
|  166.*] 

Appeal  from  Civil  District  Court,  Par- 
iah of  Orleans;  George  H.  Theard,  Judge. 

The  Teutonia  Bank  &  Trust  Company  was 
placed  in  the  hands  of  William  L  Young, 
State  Bank  Examiner,  for  liquidation.  To 
the  first  provisional  account  filed  by  him, 


the  Southern  Commercial  Savings  Bank  of 
St  Louis  filed  opposition  and  from  a  judg- 
ment rejecting  its  demand,  it  appeals.  Af- 
firmed. 

See,  also,  64  South.  806;  64  South.  983. 

Frank  E.  Ralnold,  of  New  Orleans,  for  ap- 
pellant John  J.  Reilley,  of  New  Orleans, 
for  appellee. 

MONROE,  J.  Opponent  has  appealed  from 
a  judgment  rejecting  its  demand  to  be  paid, 
"from  the  funds  in  the  vaults"  of  the  In- 
solvent defendant  bank,  the  sum  of  $796.50, 
as  the  proceeds  of  a  check  for  that  amount 
which  had  been  forwarded  to  defendant  for 
collection,  and  collected  by  it  but  the  pro- 
ceeds of  which  had  been  mingled  with  Its 
own  funds,  and  not  accounted  for,  save  by 
means  of  a  draft  on  New  York  which  had  not 
been  paid,  the  defendant  having,  in  the  mean- 
while, been  taken  in  charge  by  the  State 
Bank  Examiner  and  found  to  be  insolvent 
though  there  was  at  that  time  in  its  vaults 
the  sum  of  $23,268.63,  and  the  aggregate 
amount  of  claims  against  it  for  collection  and 
not  accounted  for  was  $7,493.49. 

It  is  admitted  that  the  opponent  bank  kept 
no  account  with  the  defendant  bank,  but 
"merely  sent  this  check  for  collection  and  re- 
turns." 

The  contention  on  behalf  of  the  opponent 
is  thus  stated  in  the  brief  of  its  counsel,  to 
wit: 

"(1)  When  a  check  is  intrusted  to  a  bank, 
with  instructions  to  collect  and  remit  the  pro- 
ceeds, the  relation  of  depositor  and  banker  i< 
not  created ;  the  relation  between  the  parti  m 
is  that  of  principal  and  agent 

"(2)  The  ownership  of  a  thing  intrusted  to  an 
agent  remains  in  the  principal. 

"(3)  The  product  or  substitute  of  a  thing  fol- 
lows the  nature  of  the  thing  itself,  so  long  as  it 
can  be  identified.   So,  the  property  of  a  prtnci- 

Eal,  intrusted  to  an  agent  for  a  special  purpose, 
i  considered  still  the  former's  notwithstanding 
any  change  of  form,  so  long  as  it  can  be  identi- 

"(4)  The  sole  question  to  be  decided  is.  What 
constitutes  identification?" 

Counsel  further  says  in  his  brief: 

"The  court  will  observe  that  this  case  is  al- 
most identical  with  that  of  the  Kansas  City 
Flour  Mills  Company's  appeal,  argued  som* 
months  ago;  in  fact  this  appeal  would  bat? 
been  consolidated  with  No.  19,967  had  it  been 
filed  in  time." 

In  the  case  thus  referred  to  (being  the  con- 
solidated case  of  Kansas  City  Flour  Mills 
Company  and  Merchants'  Bank  of  Winona 
against  the  same  defendant  [Young  v.  Teuton- 
ia Bank  &  Trust  Co.,  64  Sooth.  806]  No* 
19,967  and  20,004),  the  question  presented  in 
this  case  was  fully  considered,  and  the  court 
reached  the  conclusion  stated  as  follows,  to 
wit: 

"The  custom  of  banks  is  to  mingle  collection 
money  with  their  general  funds,  and  to  treat  it 
as  their  own,  and  to  send  their  own  checks  in 
remittance.    •   *  • 

"The  great  weight  o'  authority  in  other  juris- 
dictions is  to  the  effect  that  banks  and  other 
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•endem  of  paper  for  collection  and  remittance 
are  presumed  to  know  this  custom,  and  to  in- 
tend to  abide  by  it,  unless  collections  are  sent 
with  special  instructions  to  the  contrary,  and 
that  the  operation  of  this  custom  is  to  transfer 
the  ownership  of  the  money  to  the  bank;  the 
customer  becoming,  the  moment  the  money  is 
thus  mingled,  a  mere  creditor  of  the  bank  for  the 
amount. 

"See  2  A.  &  E.  Enc.  of  Law,  819.  821;  Morse 
on  Banks,  590:  Zane  on  Banks  &  Banking,  J 
178,  p.  801 ;  Tiffany  on  Banks  ft  Banking,  207. 
There  are  common  law  decisions  to  the  con- 
trary, but  the  authorities  cited,  supra,  are  more 
in  accord  with  our  own  jurisprudence,  based  on 
the  provisions  of  the  Civil  Code." 

Among  the  authorities  to  which  the  opin- 
ion thus  alludes,  as  constituting  our  own  ju- 
risprudence, are  the  following,  which  sup- 
port the  propositions  that  the  right  of  a 
principal  to  recover  property  in  the  hands  of 
his  defaulting  agent  is  limited  to  those  cases 
where  there  has  been  a  deposit  in  kind,  or 
where  the  indentity  of  the  thing  is  fully 
established;  mismanagement  or  failure  to 
pay  over  money  received  gives  no  privilege 
upon  the  property  of  an  agent:  Whatley  v. 
Austin,  1  Rob.  21;  Longbottom's  Ex'rs  v. 
Babcock,  9  La.  50;  Matthews,  Finley  &  Co.  v. 
Their  Creditors,  10  La.  Ann.  842;  Succession 
of  Stone,  81  La.  Ann.  811;  Clason  A  Co.  v. 
City  of  New  Orleans,  46  La.  Ann.  1, 14  South. 
306;  Girardey  v.  Southern  Bank,  83  La.  Ann. 
957;  In  re  La.  Sav.  Bank  ft  Safe  Dep.  Co. 
In  Liq.,  40  La.  Ann.  014,  4  South.  301;  Civ. 
Code,  arts.  2926,  2940,  2944,  2963,  8222. 

We  find  no  reason  for  changing  the  opinion 
as  thus  expressed,  and  the  judgment  appeal- 
ed from  is  accordingly  affirmed. 

PROVOSTT,  X,  concurs  In  the  decree. 
O'NIELL,  X,  takes  no  part. 


(130  La.) 


No.  19,984. 


LOUISIANA  &  A.  RY.  CO.  v.  STATE  BOARD 

OF  APPRAISERS. 
(Supreme  Court  of  Louisiana.   March  30,  1914. 
Rehearing  Denied  April  27, 1914.) 

(Syllabv*  by  the  Court.) 

1.  Taxation  (f  231*)  —  Exemption  —  Ratx- 
boads — Operation  of  Statute. 

Article  230  of  the  Constitution,  exempting 
from  taxation  for  a  period  of  ten  years  those 
railroads  built  prior  to  1904,  was  intended  to 
encourage  enterprises  of  some  importance  and 
was  never  intended  to  apply  to  a  private  log- 
ging railroad,  or  a  tramway. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  871-878;  Dec.  Dig.  |  281.*] 

2.  Taxation  (f  231*)  —  Exemption  —  Rail- 
bo  ads— Operation  of  Statute. 

The  constitutional  amendment  adopted  in 
1904  (Acts  1904,  No.  16)  providing  for  the  ex- 
emption from  taxation  of  certain  railroads  slso 
provides  that  the  right  of  exemption  shall  fol- 
low the  railroad  into  whoever's  bands  it  may 
come,  and.  while  the  niceties  of  grammar  may 
not  have  been  observed  in  drawing  it,  the  in- 
tent is  plain  and  will  not  be  disregarded  in  the 
interest  of  fine  grammatical  distinctions. 

(Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  871-878;  Dec.  Dig.  5  231.*] 


8.  Taxation  (IS  204,  500*)  —  Exemption  — 
Railroads— Sufficiency  of  Evidence. 
While  it  is  true  that  tax  exemption  is  sub- 
ject to  strict  construction,  the  evidence  shows 
that  only  half  of  the  defendant's  road  was  con- 
structed prior  to  April  1,  1901,  and  as  to  this 
part  it  is  not  now  within  the  exemption  period 
of  ten  years. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  321-323,  325,  332,  333,  925-930; 
Dec  Dig.  H  204.  500.*] 

(Additional  Bvttabw  by  Editorial  Staff.) 

4.  Railroads— Construction— "Compiete." 

In'  its  natural  and  ordinary  sense  as  ap- 
plied to  the  construction  of  a  railroad,  the  word 
"completed"  does  not  include  the  equipment  of 
the  road  with  rolling  stock  (citing  Words  and 
Phrases,  vol.  2,  pp.  1366-1868). 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Rouge ;  H. 
F.  Brunot,  Judge. 

Suit  by  the  Louisiana  ft  Arkansas  Railway 
Company  against  the  State  Board  of  Apprais- 
ers to  cancel  assessment  on  property.  From 
judgment  for  defendant,  plaintiff  appeals. 
Modified  and  affirmed. 

Henry  Moore,  of  Texarkana,  Ark.,  and  H. 
H.  White  and  R.  F.  White,  both  of  Alexan- 
dria, for  appellant  R.  G.  Pleasant,  Atty. 
Gen.,  and  Harry  Gamble,  Asst.  Atty.  Gen.,  for 
appellee. 

Statement  of  the  Case. 

BREAUX,  C.  J.  The  plaintiff  complains  of 
a  judgment  rendered  against  it  in  a  suit 
brought  against  defendant  to  cancel  the  as- 
sessment upon  its  property. 

The  Louisiana  &  Arkansas  Railroad  Com- 
pany and  the  Arkansas-Louisiana  ft  Southern 
Railway  Company  were  consolidated  into 
one  under  the  name  of  the  Louisiana  &  Ar- 
kansas Railroad  Company. 

Plaintiff  through  learned  counsel  states 
that  one  section  of  its  road  measures  17.85 
miles  from  Cotton  Valley  to  Mlnden  in  Web- 
ster parish ;  16.92  miles  from  Ashland  to  the 
Saline  Bayou  In  Natchitoches  parish;  8 
miles  of  road  from  Mlnden  to  one  mile  be- 
yond Malcolm  in  Webster  parish. 

The  first  tract  above  mentioned  was  built 
by  the  Arkansas-Louisiana  &  Southern  Rail- 
way Company  after  the  adoption  of  the  Con- 
stitution of  1898  and  was  completed  in  1899. 

Plaintiff's  claim  is  that  it  was  entitled  to 
exemption  from  taxation  for  the  years  from 
1899  to  and  including  1908. 

It  appears  that  the  Arkansas-Louisiana  & 
Southern  was  organized  October  23, 1897,  and 
the  Louisiana  &  Arkansas  Railroad  Company 
March  18,  1898,  and  these  two  were  consoli- 
dated June  14,  1900. 

Plaintiff  road  was  organized  June  2,  1902. 

The  Louisiana  ft  Arkansas  Railroad  and 
the  Louisiana  ft  Arkansas  Railway  Company 
were  consolidated  August  19,  1902. 

In  all  the  changes  made,  there  were  no 
sales  but  consolidations.  The  assessment  for 
1908  is  the  assessment  of  which  plaintiff  par- 
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tlcularly  complains  as  to  part  of  the  track. 
Plaintiff's  contention  is  that  the  16.92  miles 
of  road  were  not  completed  until  April  1, 
1902,  while  defendant's  contention  is  that  a 
portion  of  it  was  completed  in  1900  and  1901 
and  that  such  portion  is  subject  to  the  taxes 
of  1911  and  1912. 

The  question  as  to  taxes  of  1908  is  con- 
sidered later. 

Plaintiff  states  as  to  this  particular  road 
of  16.92  miles  that  a  dump  was  built  and 
steels  laid  during  1901  by  the  Stamp  Con- 
struction Company.  It  is  stated  by  plaintiff 
that  this  is  a  separate  corporation  doing  con- 
struction work  under  a  contract  to  construct 
and  deliver  the  road  to  plaintiff  company, 
and  plaintiff  states  that  this  road  was  used 
for  freight  and  passengers  the  first  time  April 
1,  1902 ;  while  the  dump  had  been  built  and 
steel  laid  on  this  section  December  31,  1901, 
the  surfacing  was  not  completed  until  April 
1,  1902.  That  50  per  cent,  of  the  surfacing 
was  done  prior  to  December  1,  1902,  and  50 
per  cent,  between  that  date  and  April  1, 
1902,  and  that  in  reality  the  road  was  not 
completed  and  subject  to  assessment  before 
April  1,  1902. 

The  defendant,  on  the  other  hand,  claims 
that  as  soon  as  any  part  of  the  section  had 
been  built,  equipped,  and  ties  and  steel  laid 
and  surfaced,  there  was  a  completion  pro 
tanto. 

Another  section  of  17.35  miles  from  Ash- 
land through  Goldana  also  gives  rise  to  the 
question  for  decision.  We  are  to  determine 
whether  or  not  it  was  proper  to  assess  this 
road  for  the  years  1911  and  1912.  This  will 
suffice  for  the  purpose  of  the  decision. 

Opinion. 

[1]  In  the  first  place,  defendant's  conten- 
tion is  that  the  Minden  Company  East  and 
West  is  not  exempt,  for  it  was  only  a  log 
road,  and  that  it  never  acquired  exemption, 
and  therefore  transferred  no  exemption  to 
plaintiff;  that  it  was  absorbed  by  plaintiff 
in  1909  and  lost  all  identity. 

We  have  arrived  at  the  conclusion  that  it 
was  as  alleged  by  defendant  a  log  road ;  it 
surely  did  not  carry  passengers.  Moreover, 
it  was  an  entirely  private  enterprise  as  long 
as  it  was  in  the  name  of  the  Minden  East  & 
West  Railroad  Company,  and  before  it  was 
absorbed  by  purchase  by  the  plaintiff  com- 
pany. 

Article  272  of  the  Constitution  defines 
highways,  and  does  not  include  in  its  defini- 
tion a  mere  private  log  train  or  tramway. 
We  add  tramway,  because  one  would  be  as 
much  entitled  to  exemption  as  the  other;  if  the 
Minden  road  be  exempt,  it  is  not  The  pur- 
pose of  the  exemption  law  was  to  encourage 
enterprises  of  some  importance,  and  not 
tramways.  Such  a  tramway  as  the  one  here 
is  not  exempt 

[2]  We  take  up  the  second  issue  of  the 


case  as  numbered  by  defendant  It  relates 
to  the  state  board's  action  in  assessing  plain- 
tiff's road  for  the  back  taxes  of  1908  and  re- 
lates to  the  stretch  of  17.35  miles  between 
Cotton  Valley  and  Minden.  The  Arkansas- 
Louisiana  &  Southern  Railway  Company  lost 
its  exemption  at  the  time  that  it  was  consol- 
idated with  plaintiff  is  the  contention  of  the 
board  of  appraisers — the  plaintiff.  We  take 
It  that  the  state  is  not  entitled  to  the  taxes 
for  the  year  1908  on  this  section;  the  objec- 
tion is  principally  (as  to  1908)  that  the  road 
lost  all  exemption  and  was  without  right  hi 
the  consolidation  to  transfer  exemption  from 
taxation.  We  think  plaintiff  still  retained 
the  right  That  ground  was  considered  in 
the  decision  of  the  Rock  Island  v.  State 
Roard  of  Appraisers  (No.  19,953)  63  Sooth. 
262.  The  decision,  although  criticised  by 
learned  counsel  for  the  state,  will  have  to  re- 
main as  it  is  for  the  present  at  least  and 
until  additional  light  is  brought  to  bear  upon 
the  subject  which  would  render  It  evident 
that  it  should  be  overruled.  The  objection  on 
the  part  of  the  state  to  the  construction  plac- 
ed by  this  decision  upon  the  constitutional 
amendment  of  1904,  No.  16  of  the  Acts  of 
that  year,  Is  not  sufficiently  convincing  to  jus- 
tify the  overruling  of  the  decision.  The  view 
expressed  on  the  part  of  the  state  is  that 
the  last  paragraph  of  the  amendment  of 
1904  is  ungrammaticaL  It  reads,  where 
"same  remains  the  property  of  the  present 
owner  or  owners  or  be  transferred  or  assign- 
ed." The  contention  is  that  the  word  "same" 
of  this  paragraph  refers  to  property  to  the 
extent  stated  by  the  defense.  The  recon- 
struction of  the  sentence  as  suggested  by  the 
defendants  adds  to  the  clearness  of  the  para- 
graph, but  does  not  materially  change  the 
meaning.  The  confusion  suggested  is  that 
when  considered  word  for  word  It  should  be 
made  to  read  '"where  the  same  property  re- 
mained the  property."  That  would  defeat 
the  purpose  which  prompted  the  adoption  of 
the  paragraph.  Effect  will  not  be  given  to  the 
niceties  of  grammar  for  which  defendant 
contends.  The  purpose  of  the  paragraph  was 
to  exempt  property  where  it  remained  in  the 
present  owner  or  was  transferred  or  assign- 
ed. The  word  "same"  cannot  be  construed 
so  as  to  be  fatal  to  all  exemption.  It  must 
remain  and  be  construed  as  it  is. 

[3-4]  The  third  Issue  in  the  order  present- 
ed by  the  defendant  relates  to  the  16.92  miles 
from  Ashland  through  Goldana  to  the  Natch- 
itoches line,  assessed  for  the  taxes  of  1911 
and  1912.  Exemption  is  claimed  for  this 
property  on  the  ground  that  the  Louisiana 
and  Southern  road  was  completed  after  the 
Constitution  of  1898  was  adopted  and  dur- 
ing the  year  1899,  and  that  in  consequence 
the  year  1908  was  within  the  ten  years'  ex- 
emption period. 

The  difference  between  plaintiff  and  de 
fendant  here  In  regard  to  this  road  is  that 
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plaintiff  contends  that  this  section  was  com- 
pleted when  the  surfacing  which  was  neces- 
sary for  its  operation  had  been  done  and 
when  the  section  was  delivered  by  the  con- 
struction company,  accepted  by  the  plain- 
tiff's engineer,  and  pat  into  operation,  and 
that  all  of  this  occurred  April  1,  1902,  and 
not  before;  while,  on  the  other  hand,  de- 
fendant's contention  is  that  as  soon  as  any 
part  of  the  section  has  been  built,  equipped 
with  ties  and  steels,  and  surfaced,  there  was 
a  completion  pro  tanto.  To  decide  this  last 
point  both  of  the  parties  to  this  suit  re- 
sorted to  the  definition  of  words.  Plaintiff 
quotes  Words  and  Phrases,  verba  "complete," 
p.  1366,  to  prove  that  the  completion  dates 
from  the  time  that  a  railroad  is  reasonably 
safe,  fit,  and  convenient  for  the  public  use 
and  accommodation.  The  second  paragraph 
of  the  quotation  reads  that  a  road  will  be 
held  to  be  completed  If  it  was  in  operation  on 
that  day  in  such  a  manner  as  it  might  be 
regularly  used  for  the  purpose  of  transport- 
ing freight  and  passengers. 

The  defendant,  on  the  other  hand,  repro- 
duces another  definition  from  the  same  book 
in  which  it  is  stated  that  a  railroad  is  com- 
pleted or  constructed  when  that  has  been 
done  which  is  necessary  to  make  it  a  rail- 
road, where  It  is  fitted  for  use  as  a  railroad, 
that  is  to  say,  when  it  is  made  ready  and 
put  In  proper  condition  for  the  placing  and 
running  of  trains  upon  it ;  for  its  operation, 
as  it  is  usually  termed. 

In  its  natural  and  ordinary  sense  the  word 
"completed"  does  not  include  the  mere  equip- 
ment of  the  road  with  rolling  stock.  De 
Graff  v.  Railroad  Co.,  23  Minn.  144-146. 

It  appears  that  one  half  of  the  road  was 
In  operation.  As  to  the  other  half,  the  in- 
sistence on  the  part  of  the  state  Is  that  the 
existence  of  a  well-founded  doubt  is  equiva- 
lent to  a  denial  of  a  claim  for  exemption 
from  taxation,  and  that  the  road  was  suffi- 
ciently completed  to  be  taxed.  We  do  not 
agree  with  that  view.  Townsend  v.  Vander- 
werker,  160  U.  S.  174,  16  Sup.  Ct  258,  40  L. 
Ed.  383. 

As  to  the  other  point  urged,  undoubtedly  it 
Is  well  settled  that  tax  exemption  is  subject 
to  strict  construction ;  but  it  does  not  justify 
onr  holding  that  the  road  had  been  complet- 
ed when  It  had  not  been  completed  at  the 
date  before  mentioned  (that  is,  as  to  half). 
We  therefore  hold  that  one-half  the  property 
Is  subject  to  taxation,  as  this  one-half  was 
completed  in  the  year  1901,  and  it  follows 
that  it  is  not  within  the  exemption  period  of 
ten  years. 

We  will  here  state  that  in  the  decisions,  In 
which  these  questions  were  heretofore  con- 
sidered, the  Flournoy  Case,  in  128  La.  71, 
54  South.  475,  and  the  Rock  Island  R.  R. 
Case,  before  cited,  the  property  had  been 
sold  previous  to  the  adoption  of  the  amend- 
ment exempting  railroads  in  1904,  while  in 
the  other  decision,  interpreting  the  Act  No. 


39,  of  1877,  the  transfer  was  by  consolida- 
tion and  subject  to  a  different  construction, 
as  will  readily  be  seen  by  referring  to  the 
act 

For  reasons  stated,  it  is  ordered,  adjudg- 
ed, and  decreed  that  the  judgment  of  the 
district  court  be  amended  as  follows:  That 
there  be  judgment  in  favor  of  defendant,  the 
state  board  of  appraisers,  and  against  the 
plaintiff,  the  Louisiana  &  Arkansas  Railway 
Company,  in  the  case  of  the  Minden  East  & 
West  Company,  and  in  the  case  of  one-half 
of  the  16.32  miles  section  heretofore  mention- 
ed. Aa  to  the  former,  the  eight  miles  be- 
tween Minden  and  Shreveport,  the  plalntl  IT 
has  no  exemption,  for  the  reason  before  ex- 
pressed. At  the  transfer  of  the  mileage  to 
plaintiff  this  Minden  road  had  no  exemption 
to  transfer;  and  as  to  the  latter  one-half  of 
the  railroad  is  subject  to  taxation  for  one 
year,  but  not  prior. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  exemption  acquired  by  the 
construction  of  the  mileage  stated  was  not 
lost  by  the  consolidation,  except  50  per  cent 
as  before  stated,  because  the  work  as  to  this 
50  per  cent  was  done  prior  to  the  time  nec- 
essary to  bring  it  (the  50  per  cent)  within 
the  exemption  for  one  year.  For  that  year, 
it  will  have  to  be  assessed  as  herein  before 
stated.  In  accordance  with  prayer  of  plain- 
tiffs petition  to  the  extent  before  mentioned 
exempting  property  heretofore  assessed,  the 
assessment  will  be  canceled  and  all  other 
formalities  complied"  with  to  carry  out  the 
exemption. 

Except  as  before  indicated  to  the  contrary, 
the  judgment  of  the  district  court  is  affirmed, 
that  is,  plaintiffs  demand  is  rejected  and 
no  further  exemption  Is  decreed,  and,  as  to 
all  property  not  decreed  exempt  the  judg- 
ment appealed  from  is  affirmed.  Appellee  to 
pay  costs. 

PROVOSTT,  J.,  takes  no  part,  not  having 
heard  the  argument 


(135  La.) 

No.  20,209. 
J.  B.  LEVERT  CO.,  Limited,  v.  JOHN  T. 
MOORE  PLANTING  CO.,  Limited. 
(Supreme  Court  of  Louisiana.  March  30,  1914. 
Rehearing  Denied  April  27,  1914.) 

(Syllabus  J>y  the  Court.) 

1.  Execution  (§  172*)— Sale— Injunction— 
Sufficiency  of  Evioence. 

The  sale  of  a  sugar  plantation,  under  exec- 
utory process,  having  been  enjoined,  on  the 
ground  that  time  had  been  granted  for  the 
payment  of  the  debt,  it  is  held  that  the  evi- 
dence fails  to  establish  the  agreement  whereby 
the  time  is  said  to  have  been  granted. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  §8  519-539;  Dec.  Dig.  §  172.*] 

2.  Contracts  (§  170*)— Existence— Evidence. 

As  in  the  case  of  an  ambiguous  contract, 
so,  in  determining  the  question  of  contract  vel 
non,  a  court  will  be  largely  influenced  by  the 
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acts  of  the  parties  and  the  construction  which 
they  themselves  have  placed  upon  that  which 
is  set  up  as  a  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  753;  Dec  Dig.  fi  170.«] 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Terrebonne;  W.  P.  Martin, 
Judge. 

Injunction  by  the  J.  B.  Levert  Company, 
Limited,  against  the  John  T.  Moore  Plant- 
ing Company,  Limited.  From  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

See,  also,  133  La.  691,  63  South.  198. 

Beattie  &  Beattle,  of  Thibodaux,  for  appel- 
lant. Dufour  A  Dufour  and  George  Janvier, 
all  of  New  Orleans,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Levert  Company  (as  we 
shall  call  the  plaintiff)  sued  out  executory 
process  to  enforce  payment  of  a  balance,  ex- 
ceeding $100,000,  due  upon  certain  notes, 
executed  by  Moore  Company  (as  we  shall 
call  defendant),  and  secured  by  mortgage 
upon  landed  property  in  the  parish  of  Terre- 
bonne, and,  the  property  having  been  seized, 
and  advertised  to  be  sold  on  June  7,  1913, 
the"  sheriff  was,  upon  that  day,  served  with 
a  writ  of  injunction,  Issued  at  the  instance 
of  Moore  Company,  prohibiting  him  from 
further  proceeding  in  the  matter,  upon  the 
ground,  as  alleged,  that  the  time  for  the 
payment  of  the  balance  claimed  had  been 
extended  to  January  1,  1914  The  injunction 
had  been  Issued  without  bond,  agreeably  to 
the  provisions  of  C.  P.  arts.  739,  740,  and  Lev- 
ert Company,  proceeding  under  C.  P.  arts. 
741,  743,  ruled  Moore  Company  into  court 
to  prove  summarily  the  truth  of  the  allega- 
tions upon  which  it  had  been  obtained.  Aft- 
er hearing,  the  court  a  qua  gave  judgment  for 
Levert  Company  dissolving  the  injunction, 
and  the  Moore  Company  prosecutes  this  ap- 
peal. 

It  appears  from  the  evidence  that  Mrs. 
John  T-  Moore,  Sr.,  "owns  790  to  800  shares" 
(constituting  three-fourths)  of  the  capital 
stock,  and  is  president,  that  Joseph  Austin 
Moore  "holds"  7  shares,  and  is  vice  presi- 
dent, that  J.  R.  McNaughten  "holds"  one 
share,  and  Is  secretary,  and  that  the  three 
thus  named  constitute  the  board  of  directors 
of  the  Moore  Company;  and  we  Infer  that 
the  details  of  the  business  of  the  company 
were  Intrusted  to  the  vice  president,  and 
that  he  was  aided  in-  handling  them  by  the 
secretary.  The  mortgage  sued  on  was  ex- 
ecuted on  March  11,  1911,  by  the  vice  presi- 
dent, acting  under  the  authority  of  a  resolu- 
tion of  the  board  of  directors,  and  contains 
the  recitals  that  the  Moore  Company  is  in- 
debted to  the  Levert  Company  in  the  sum  of 
$34,88L79,  for  which  it  has  given  its  five 
notes,  one  for  $6,881.79,  payable  January  15, 
1912,  and  the  other  four  for  $7,000  each, 
payable,  respectively,  on  January  15th  of  the 


years  1913,  1914,  1915,  and  1916,  with  Inter- 
est at  6  per  cent  per  annum,  payable  an- 
nually, and  that  the  Levert  Company  has 
agreed  to  advance  $75,000  for  the  making  of 
the  crops  for  the  year  1911,  for  which 
amount  the  Moore  Company  has  given  its 
note,  payable  January  1,  1912,  said  note  to 
be  discounted  at  8  per  cent,  and  the  proceeds 
to  be  placed  to  the  credit  of  said  company, 
and  said  company  to  be  allowed  like  interest 
on  its  dally  balances.  The  act  contains  the 
usual  stipulations  pledging  and  pawning 
the  crop  for  the  advances  to  be  made,  an* 
for  the  payment  of  same  from  the  proceeds, 
as  also  for  the  payment  of  attorney's  fees 
in  case  of  suit  upon  any  of  the  notes;  and 
it  provides  for  the  payment  (in  part  or  in 
whole),  from  the  proceeds  of  certain  sugars 
and  masseculte  remaining  from  the  crop  of 
1910,  of  the  note  for  $6,881.79,  due  January 
15,  1912,  and  the  note  for  $7,000,  due  Janu- 
ary 15,  1913.  There  also  appears  in  the  rec- 
ord a  notarial  act,  of  date  February  2,  1912, 
whereby  Misses  Louise  and  Mary  Tobin, 
J.  R  McNaughten,  and  Mrs.  John  T.  Moore. 
Sr.,  represented  by  Joseph  Austin  Moore,  and 
the  Bank  of  Lafouche,  holders  of  notes  of  the 
Moore  Company,  secured  by  mortgage  on 
the  property  here  In  question,  to  the  aggre- 
gate amount  of  $97,711.03,  declare: 

"That  they  are  cognizant  of  the  fact  that 
there  is  a  prior  mortgage  on  said  property, 
which  was  granted  to  the  J.  B.  Levert  Com- 
pany, Limited,  •  •  •  for  $109,881.79,  and  a 
portion  of  this  first  mortgage  *  •  •  is  rep- 
resented by  one  note  for  $75,000,  which  repre- 
sented the  amount  to  be  advanced  by  the  J. 
B.  Levert  Company,  Limited,  for  the  *  •  • 
crop  of  1911;  •  •  •  and  that  whereas,  the 
J.  B.  Levert  Company,  Limited,  has  received 
from  the  proceeds  of  said  crop  of  1911  almost 
if  not  quite,  sufficient  to  pay  said  note.  *  *  • 
but  the  said  John  T.  Moore  Planting  Company, 
Limited,   desires  not  to  have  said  proceeds 

•  •  *  applied  to  the  payment  of  said  $75,000 
mortgage  note,  but  to  use  the  same  for  the  pur- 
pose of  carrying  on  and  harvesting  the  crop 
of  1912;  and  whereas,  the  said  J.  B.  Levert 
Company,  Limited,  have  expressed  their  will- 
ingness to  allow  this  to  be  done,  provided  they 
do  not  lose  the  rank  of  the  mortgage :  *  *  • 
Now  appearers  do  hereby  agree  and  consent  to 
the  said  J.  B.  Levert  Company,  Limited,  not 
applying  the  proceeds  of  the   crop  of  1911 

•  *  •  to  the  payment  of  said  $75,000  note,  and 
consent  that  the  said  proceeds  be  used  •  •  * 
for  the  carrying  on  and  harvesting  of  the  crop 
of  1912,  and  that  the  J.  B.  Levert  Company, 
Limited,  or  any  future  owner  or  holder  of  said 
note  shall  not  be  in  any  way  prejudiced  by  this 
action,   but  shall   retain   the   first  mortgage 

•  •   •   to  secure  the  said  $75,000  note,  prior 
in  rank  to  the  mortgage  securing  the  notes  held  • 
by  appearers.   •   *  • " 

From  the  account  herein  filed  by  the  Lev- 
ert Company,  and  bearing  date  January  2, 
1913,  It  appears  that  as  the  result  of  the 
transactions  during  the  year  1912,  including, 
as  we  presume,  the  sale  of  the  produce  left 
from  the  crop  of  1910,  the  note  for  $6,881.79, 
due  January  15, 1912,  was  paid,  and  the  note 
for  $7,000,  due  January  15, 1913,  was  reduced 
to  $4,122.07,  with  interest  paid  to  July  7, 


•For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 

Digitized  by  Google 


J.  B.  LEVEKT  CO.  ▼.  JOHN 


T.  MOORE  PLANTING  CO. 


989 


1912,  the  three  notes  for  $7,000  each,  due  In 
1914,  1915,  and  1016,  with  interest  from 
March  9,  1011,  were  still  unpaid,  and  the 
note  for  $75,000,  dne  January  1,  1912,  was 
unpaid  in  principal,  though  the  Interest  was 
paid  up  to  January  l,  1913.  Beyond  that 
It  otherwise  appears  that  the  Moore  Com- 
pany was  unable  to  pay  debts  of  a  most 
pressing  character,  such  as  taxes,  the  license 
due  for  a  store  conducted  by  it,  and  the 
bills  'due  for  the  stock  of  goods  which  had 
been  purchased  for  the  account  of  the  same; 
in  fact,  though  the  Levert  Company  was  re- 
imbursed its  current  advances  and  received 
the  payments  on  account,  as  stated,  the  year's 
operations  were,  upon  the  whole,  unprofitable, 
if  not  disastrous,  and  are  said  to  have  in- 
volved a  loss  of  some  $60,000  or  more  Gen. 
Levert,  representing  the  Levert  Company,  for 
reasons  given  by  him,  decided  to  make  no 
more  advances  to  the  Moore  Company,  and 
be  was  in  that  state  of  mind  on  January  1, 

1913,  when  he  was  called  upon  by  Mr.  Joseph 
Austin  Moore,  and  Mr.  McNaughten,  with  a 
view  to  the  making  of  an  arrangement  for 
the  business  of  the  ensuing  year. 

Mr.  Moore  gave  the  following,  with  other, 
testimony  concerning  their  interview,  to  wit: 

"We  told  the  General  we  had  come  to  see 
about  business  for  the  coming  year,  1918,  and 
Gen.  Levert  then  told  us  that  he  had  so  much 
money  tied  up  that  he  would  not  be  able  ta  put 
out  any  more  money  for  the  1913  crop;  and 
I  then  asked  Gen.  Levert  if  he  meant  by  that 
that  we  had  to  take  up  his  notes.  Gen.  Levert 
said,  'No,'  he  was  secured,  and  that  he  would 
hold  his  notes,  and  that  he  would  be  satisfied 
with  the  interest;  and  he  then  said  that  he 
had  the  confidential  information  to  communicate 
that  he  was  retiring  from  business,  and  he  had 
heard  •  •  *  that  the  Bank  of  Lafourche 
was  preparing  to  advance  us  on  the  crop.  I 
told  Gen.  Levert  that  I  had  not  heard  of  that, 
and  he  said  that  he  had  heard  so,  and  for  me 
to  have  Mr.  Beattie  see  the  bank  in  regard  to 
this,  and  that  in  the  meantime  he  would  speak 
to  some  of  his  friends ;  he  wanted  to  see  what 
could  be  done ;  he  wanted  to  see  the  property  go 
on.  He  then  asked  Mr.  Steele  [the  secretary  of 
the  Levert  Company]  how  much  we  had  to  our 
credit.  *  *  *  I  asked  Mr.  Steele  how  much 
we  had  to  our  credit  on  the  books,  and  if  it 
would  cover  the  interest,  and  he  said  it  would 
about  cover  it ;  he  had  not  made  up  his  state- 
ment yet,  but  it  would  about  cover  it ;  that  the 
amount  was  about  $6,000  to  our  credit.  I  then 
asked  Mr.  Steele  to  apply  this,  and  we  would 

?>  and  see  what  could  be  done.  •  *  *  Q. 
on  told  Mr.  Steele  to  apply  what?  A.  To 
apply  this  to  our  interest,  and  we  would  go  and 
see  what  could  be  done.  When  we  left,  Gen. 
Levert  cautioned  us  to  have  you  [meaning  the 
counsel  representing  the  Moore  Company]  go 
and  see  the  bank,  and  not  to  go  myself,  and  we 
then  left  the  office." 

The  testimony  of  Mr.  McNaughten  Is  about 
to  the  same  effect  Gen.  Levert  admits  that 
the  Interview  took  place,  and  that  he  declined 
to  make  further  advances  to  the  Moore  Com- 
pany; but  he  denies  that  he  expressed  him- 
self as  willing  to  hold  his  notes  on  payment 
>f  the  Interest   He  says: 

"I  remember  I  mentioned,  incidentally,  I  be- 
Jcve,  that  all  I  wanted  was  that  my  interest 
»e  protected ;  that  is,  the  plantation,  my  inter- 


est involved  in  the  property.  All  I  wanted  was 
to  have  my  interest  protected.  I  remember 
mentioning  that" 

In  other  respects,  his  testimony  was  rather 
hesitating  and  confused  and  in  several 
particulars  he  fell  into  errors  which  indicat- 
ed that  his  memory  was  not  accurate. 

Mr.  Steele  testifies  that  he  did  not  hear  . 
the  conversation*  In  question,  but  that,  before 
it  took  place,  Mr.  Moore  had  asked  him  "how 
his  account  stood,**  and  that  he  had  told  him 
that  he  did  not  know,  but  that  he  would 
write  up  the  account  and  send  it  to  him ;  that 
Mr.  Moore  did  not  tell  him  to  charge  up  the 
amount  to  their  credit  to  the  Interest;  that 
he  did  so,  in  making  up  the  account,  because 
that  was  the  custom,  the  universal  practice, 
and  had  been  so  for  years,  especially  with 
the  Moore  Company. 

Within  two  weeks  from  January  1st  the 
Levert  Company  placed  the  matter  of  its 
claim  against  the  Moore  Company  in  the 
hands  of  its  attorney,  who  discussed  it  with 
the  attorney  representing  the  Moore  Compa- 
ny, Informing  him  that  the  Levert  Company, 
while  disposed  to  allow  the  Moore  Company 
time  within  which  to  make  such  arrange- 
ments as  It  might  find  practicable,  wanted 
the  debt  due  it  paid,  in  whole  or  in  part,  and, 
if  in  part,  further  secured  for  the  balance, 
and  further  informing  him  that,  pending  the 
settlement  of  the  matter  or  the  negotiations, 
he  would  advise  his  client  to  make  certain 
moderate  advances  in  order  to  keep  up  the 
property;  and  it  appears  that  the  informa- 
tion so  conveyed  was  promptly  acted  upon,  for 
the  Moore  Company  enlisted  the  services  of 
Mr.  H.  S.  Armstrong,  who  undertook  to  get 
up  a  syndicate  to  buy  the  property,  and  on 
January  18,  1913,  Mr.  Moore,  the  vice  presi- 
dent wrote  to  the  Levert  Company  as  fol- 
lows: 

"Our  Mr.  H.  S.  Armstrong  advises  us  that 
you  will  allow  us  four  or  five  weeks  to  arrange 
for  the  financing  of  this  year  crop,  and  that 

£ou  will  meet  the  pay  rolls  for  work  done  dur- 
lg  this  period;  hence  we  are  taking  the  lib- 
erty of  drawing  on  you  for  $829.00,  which 
amount  is  for  actual  labor  pay  rolls  for  plow- 
ing and  preparation  of  land  for  planting.  We 
trust  that  you  will  honor  our  draft  Should 
you  wish  to  know  about  the  work  done,  you 
will  please  inquire  of  Mr.  Armstrong,  who  was 
here  to-day  and  saw  the  work.  •  * 

The  Levert  Company  replied  on  January 
20th,  saying: 

"Our  attorney,  Mr.  Dufour,  who  had  been  in 
consultation  with  your  attorney,  Mr.  Beattie, 
was  unexpectedly  called  out  of  town  last  week 
and  will  not  return  until  next  Monday.  But 
before  leaving  he  instructed  us  not  to  make  any 
payments  until  his  return.  Immediately  On  Mr. 
Dufour's  return  we  will  advise  you  if  we  will 
honor  your  draft  or  not" 

On  January  24th  Mrs.  Moore,  president  of 
the  Levert  Company,  wrote  to  Gen.  Levert: 

"I  am  writing  to  request  you,  as  a  personal 
favor,  in  the  event  you  will  not  let  us  have 
advances  for  this  year,  not  to  foreclose  or  cause 
the  expenses  of  putting  your  notes  in  the  hands 
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of  an  attorney  for  collection,  thai  causing  at- 
torney's fees,  without  giving  some  days'  notice. 
Please  let  me  know  how  long  yon  will  wait 
before  doing  this.  •  •  * »' 

To  which  Gen.  Levert,  on  January  27th, 
answered: 

"In  answer  to  your  letter  of  the  24th  inst, 

Mr.  Dufonr  has  charge  of  the  claim  and  has 

taken  up  the  matter  with  Mr.  Beattie. 
•  •   • »» 

Upon  the  same  day  that  she  wrote  to  Gen. 
Levert  Mrs.  Moore  wrote  to  Mr.  Beattie,  say- 
ing, inter  alia: 

"Our  troubles  seem  to  have  reached  a  cli- 
max, and  a  sale  is  inevitable.   •   •   •  " 

On  January  27th  Mr.  Dufour  wrote  to  Mr. 
Beattie,  informing  him  that  Gen.  Levert  had 
handed  him  Mrs.  Moore's  letter  of  the  24th, 
and  saying: 

"In  view  of  this  letter  and  my  recent  con- 
versation with  you,  it  might  be  well  to  let  Gen- 
eral Levert's  position  be  clearly  understood. 
The  General  is  not  willing  to  advance  during 
the  coming  year:  he  has  expressed  a  willing- 
ness to  wait  a  few  weeks,  provided  he  is  as- 
sured that  steps  have  been  or  are  being  taken 
to  discbarge  the  mortgage  notes  held  by  him. 
This  matter  was  placed  in  my  hands  several 
weeks  ago,  and,  in  line  with  my  statements,  I 
have  been  exercising  the  forbearance  promised. 
Unless  I  receive  assurance  from  you  that  steps 
are  being  taken  and  will  shortly  be  consummat- 
ed, I  shall  find  it  necessary  to  bring  foreclosure 
proceedings,  and  of  course  General  Levert  will 
stand  upon  his  contract.  If  it  be  practicable  to 
obtain  the  consent  of  all  parties  m  interest  to 
permit  the  property  to  be  sold  amicably,  at 
public  auction,  after  a  two  weeks'  notice  by  ad- 
vertisement, the  General  will  be  willing  to  this 
course,  and  I  will  be  willing  to  take  one-half 
the  fee,  to  which  I  am  ^entitled  under  the  con- 
tract. •  *  •  I  beg  to  ask  that  you  will  let 
me  hear  from  you  within  the  next  few  days. 
Time  is  passing,  and.  unless  something  is  done, 
the  situation  can  only  become  more  complicat- 
ed.  •  * 

Mr.  Beattie  appears  to  have  received  the 
letter  thus  quoted  upon  the  day  of  its  date, 
and  immediately  wrote  to  Mrs.  Moore,  in- 
forming her  of  its  contents,  and  saying: 

"From  this  letter,  it  appears  that  General 
Levert  will  not  wait,  and  therefore  we  shall 
have  to  act  as  quickly  as  possible." 

He  then  advised  her  to  write  to  Gen.  Lev- 
ert and  request  him,  in  case  of  foreclosure, 
to  sue  on  only  one  note,  in  order  to  lessen  the 
expense  in  the  way  of  attorney's  fees  and 
sheriff's  commissions,  and  he  adds: 

"I  received  your  letter  this  morning  and  note 
that  you  say  that  I  should  wait  a  reasonable 
time  on  Mr.  Armstrong  before  myself  under- 
taking to  get  a  purchaser.  I  shall  be  guided  by 
your  directions ;  but,  in  view  of  Mr.  Dufour's 
letter;  I  advise  all  haste  possible.  *   •   *  " 

On  January  28th  Mrs.  Moore  wrote  to  Gen. 
Levert: 

"We  are  making  every  effort  to  secure  a  pur- 
chaser for  our  property  who  will  pay  the  debt 
due  you.  I  wish  to  assure  you  that  we  are  act- 
ing with  all  haste  in  this  direction.  *  *  • 
Should  you  feel  that  the  delay  which  we  re- 
quest, indeed  which  I  personally  request,  is  be- 


yond what  yon  consider  reasonable  under  the 
circumstance.  I  beg  to  request  you.  General, 
that  you  advise  me  several  days  in  advance  that, 
if  we  are  unable  to  secure  a  purchaser  or  pur- 
chasers, you  will  begin  action  after  a  certain 
date,  which  yon  will  specify  in  your  notice  to 
me.  •  * 

On  February  3d  Mrs.  Moore  again  wrote 
to  Gen.  Levert  that  they  were  using  every 
effort  to  find  a  purchaser,  that  she  was  grate- 
ful for  the  forbearance  which  had  been 
shown,  and  that  she  would  ask  him,  in  case 
he  found  it  necessary  to  foreclose,  that  he 
would  sue  on  one  note,  in  order  to  keep  down 
the  expense. 

Later  in  February  Mr.  Beattie  wrote  to 
Mr.  Dufour  that  he  believed  that  energetic 
efforts  were  being  made  to  find  a  purchaser 
for  the  property,  but  that  personally  he  had 
nothing  to  do  with  those  efforts.  He  argued, 
however,  that  Gen.  Levert  was  sufficiently 
secured,  and  expressed  the  hope  that  he 
might  not  find  it  necessary  to  take  immediate 
steps  to  enforce  payment  of  the  debts  due 
him. 

On  March  1st  Mr.  Armstrong  obtained  a 
written  proposition  from  several  gentlemen 
to  organize  for  the  purpose  of  buying  from 
him  the  Moore  Company  property,  with  the 
understanding  that  he  should  buy  it  for  the 
amount  of  the  outstanding  indebtedness,  not 
to  exceed  $215,000 ;  and  thereafter  he  and  his 
associates  had  an  Interview  with  Gen.  Levert 
and  his  counsel,  at  which  they  submitted  a 
proposition  which  contained  no  provision  for 
the  payment  or  reduction  of  the  debt  dne  to 
the  Levert  Company,  and  which  Gen.  Levert 
declined  to  accept. 

On  March  22d,  Gen.  Levert  submitted  a 
counter  proposition,  to  which  no  reply  was 
made,  and  Mr.  Armstrong  and  his  associates 
dropped  the  enterprise.  In  the  meanwhile, 
in  March,  Mr.  Beattie  appears  to  have  en- 
tered into  some  negotiations  with  parties 
whom  he  thought  might  buy  the  property,  or 
find  a  purchaser  for  it;  but  the  effort  was 
not  successful.  He  then  negotiated  with  one 
of  the  parties  referred  to  with  reference  to 
advances,  and  some  time  in  April  received  a 
proposition  to  the  effect  that  advances,  to  the 
extent  of  $32,000,  would  be  made,  provided 
"the  mortgage  holders  would  agree  to  extend 
their  notes  beyond  the  time  that  harvesting 
would  be  completed,"  which  proposition  was 
not,  however,  acceptable  to  the  Levert  Com- 
pany, as  holder  of  the  first  mortgage. 

It  appears,  therefore,  that  throughout  all 
the  correspondence  and  negotiations  subse- 
quent to  January  1st  and  down  to  April  11th 
there  had  been  no  suggestion,  from  any 
source,  to  the  Levert  Company  that  it  had 
become  bound  by  a  verbal  agreement,  en- 
tered into  on  January  1st,  to  extend  the  pay- 
ment of  the  notes  held  by  it 

On  April  11th,  however,  counsel  for  the 
Moore  Company  wrote  quite  a  long  letter 
to  counsel  for  the  Levert  Company,  In  the 
course  of  which  he  says: 
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"If  General  Levert  does  not  want  to  extend, 
thereby  allowing  the  Godchaux  Company  the  ad- 
vantage of  buying  the  cane,  won't  ne  take  the 
place  of  the  Godchaux  Company,  make  the  ad- 
vances, and  buy  the  cane,  at  the  same  price?" 

And,  by  way  of  postscript  to  his  letter,  he 
adds: 

"In  the  above  letter,  when  reference  is  made 
to  General  Levert' a  granting  an  extension  of  his 
mortgage  and  of  his  notes,  of  course  I  refer  to  a 
written  extension,  such  as  Godchaux,  or  any  oth- 
er third  person  desiring  to  make  advances,  would 
be  willing  to  act  upon.  I  say  this  because  I  am 
informed  that  many  of  the  statements  made  by 
General  Levert  during  the  last  three  months  or 
more  have  been  such  as  to  amount  to  an  ex- 
tension of  his  notes.  I  personally  do  not  know 
anything  of  these  matters,  and  I  don't  want 
you  to  take  them  in  any  other  way  except  as  a 
wish  on  my  part  not  to  waive  any  existing 
rights,  if  there  be  such,  in  favor  of  the  Moore 
Company." 

The  suggestion  that  there  had  been  any 
such  extension  as  that  referred  to  was 
promptly  denied  in  a  letter  from  the  counsel 
for  the  Levert  Company  of  date  April  12th, 
and  on  April  14th  the  receipt  of  the  letter 
thus  mentioned  was  acknowledged  by  counsel 
for  the  Moore  Company,  who  took  occasion 
to  say  that  he  was — 

"still  hopeful  that  General  Levert  will  not  fore- 
close his  mortgage,"  etc 

On  April  22d  counsel  for  the  Moore  Com- 
pany again  wrote  at  some  length,  and  con- 
cluded by  saying: 

"You  can  understand  that,  while  the  Moore 
Company  may  contend  that  General  Levert 
agreed  to  an  extension  of  his  notes,  telling  them 
that  they  could  get  advances  elsewhere  as  he 
could  not  advance  them,  yet  this  verbal  exten- 
sion is  not  sufficient  for  us  to  obtain  from  any 
one  the  advances  for  this  year's  crop,  and  I  ask, 
therefore,  that  General  Levert  give  us  the 
written  extension  that  is  necessary  to  obtain 
advances.  At  any  rate,  I  ask  that  you  let  me 
know,  in  advance  of  your  taking  any  action  in 
court,  of  your  intention." 

On  April  23d,  after  the  order  for  the  is- 
suance of  executory  process  had  been  made, 
the  Moore  Company  made  a  tender  to  the 
Levert  Company  of  $3,000,  to  cover  the  in- 
terest in  consideration  of  the  payment  of 
which  it  is  said  that  the  Levert  Company 
agreed  to  grant  time  for  the  payment  of  the 
notes  held  by  it  We  make  the  following  ex- 
cerpt from  the  letter,  by  means  of  which,  in 
part,  this  tender  was  made,  to  wit: 

"The  amount  herewith  tendered  you  la  for 
all  interest  due  on  said  mortgage  notes  up  to 
and  inclusive  of  January  15,  1913,  together  with 
8  per  cent,  interest  on  the  interest,  so  due,  from 
January  15,  1913,  to  this  date.  This  interest 
is  tendered  you  in  view  of  your  statement  that, 
if  interest  should  be  paid  on  said  mortgage 
notes  up  to  and  inclusive  of  January  15,  1913, 
the  said  notes  would  be  continued  this  calendar 
year,  and  time  would  be  granted  for  the  pay- 
ment thereof  during  this  calendar  year,  so  that 
the  owners  of  said  plantations,  mortgaged  to  se- 
cure said  notes,  could  obtain  advances  for  the 
cultivation  and  proper  management  of  said 

5 Inn  tat  ions  during  this  calendar  and  crop  year, 
'his  interest  is  tendered  only  in  consideration 
of  said  extension  of  said  notes  and  the  granting 


of  said  time  to  pay  same,  and  shall  be  accepted 
only  with  the  understanding  that  the  said  ex- 
tension and  grant  of  time  are  allowed." 

Opinion. 

[1]  The  witnesses  relied  on  by  plaintiff  in 
injunction  testified  that  the  president  of  the 
Levert  Company  said  that  he  would  "hold  his 
notes,  and  that  he  would  be  satisfied  with 
the  interest";  but  there  is  no  testimony  in 
the  record  to  the  effect  that  he  mentioned  a 
"calendar  year"  or  "crop  year,"  or  in  any 
manner  intimated  how  long  the  notes  would 
be  held,  the  reference  to  time  being  found 
nowhere  else  in  the  transcript  save  in  the 
letter  whereby,  after  the  suit  had  been  in- 
stituted, and  the  order  for  the  issuance  of 
the  writ  of  seizure  and  sale  had  been  made, 
the  $3,000  was  tendered  to  the  plaintiff  in 
the  seizure,  on  behalf  of  the  defendant. 

When  mortgaged  property  consists  of  a  su- 
gar plantation,  its  value  may  be  very  largely 
depreciated  within  a  year,  and  there  appears 
to  have  been  no  consideration  moving  to  the 
mortgagee,  in  this  Instance,  which  would 
have  been  likely  to  induce  a  reasonable  man 
to  assume  that  risk;  the  mortgagor  having 
already,  by  the  terms  of  the  mortgage  and 
of  the  notes  themselves,  bound  itself  to  pay 
the  interest  on  the  $7,000  notes  annually,  and 
to  pay  the  note  of  $75,000,  in  principal  and 
interest,  on  January,  1,  1912. 

It  will  be  observed  that  Mr.  Moore  does 
not  say  in  his  testimony  that  there  was 
enough  money  to  the  credit  of  the  Moore 
Company  in  the  hands  of  the  Levert  Compa- 
ny on  January  1,  1918,  to  pay  the  interest 
then  due  on  the  notes  held  by  the  last-men- 
tioned company,  and,  if  he  was  told  that 
there  was  about  $6,000,  he  must  or  should 
have  known  that  that  amount  was  insuffi- 
cient, and,  if  he  did  not  know  it,  he  must 
have  acquired  that  information  when  he  re- 
ceived the  account,  which  bears  date  January 
2,  1913,  and  the  prompt  receipt  of  which  is 
not  denied. 

Mr.  Moore  testified,  however,  that  after 
Gen.  Levert  had  impressed  upon  him  the  ne- 
cessity of  finding  out  whether  the  Bank  of 
Lafourche  (holder  of  a  second  mortgage  for 
$25,000  on  the  property  in  question)  would 
make  the  necessary  advances  for  the  crop,  and 
after  he  had  told  Mr.  Steele  to  apply  the 
credit  balance  (the  amount  of  which  he  did 
not  know)  to  the  payment  of  the  interest,  he 
further  told  Mr.  Steele  that  they  (Mr.  Mc- 
Naughten  and  himself) — 

"would  go  out  and  see  what  could  be  done." 

At  another  place  in  his  testimony,  being 
still  under  examination  by  the  counsel  for 
the  Moore  Company,  he  testified  as  follows : 

"A  Gen.  Levert  was  talking  in  rather  a  low 
tone  of  voice  and  seemed  worried  that  he  could 
not  make  any  more  advances— anxious  to  see 
the  place  run.  Q.  Did  he  say  anything  of  that 
kind?  A.  Yes,  sir;  he  said  he  was  anxious  to 
see  the  place  continue  running.  Q.  Was  there 
anybody  else  within  your  hearing  except  you 
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and  Mr.  McNaughten?  A.  No,  air:  nobody 
conld  hear  what  we  three  were  talking.  Q. 
When  you  left  the  office  that  day,  what  do  you 
say  you  told  him?  A.  I  said  I  would  go  out 
and  see  what  could  be  done.  I  told  this  to  Oen. 
Levert  on  leaving.  I  would  see  you  and  have 
you  speak  to  the  bank,  and  it  was  then  he  in- 
formed me  not  to  speak  to  the  bank  myself,  to 
have  you  go  and  see  them.** 

Mr.  Moore  would  seem,  therefore,  to  have 
told  both  Mr.  Steele  and  Gen.  Levert  that  he 
(or  he  and  McNaughten)  would  go  out  and 
see  what  could  be  done,  meaning,  apparent- 
ly, that  he  would  go  out  and  see  whether 
something  could  be  done  that  was  suggested 
to,  or  was  expected  of,  him  as  a  result  of  his 
interview  with  Gen.  Levert  And  he  went 
out;  but  one  might  say  he  never  came  back 
any  more,  since  he  did  not  reappear  for 
more  than  a  month,  and  then  only  because 
Gen.  Levert  had  written  to  Mrs.  Moore  to 
tell  him  to  call,  and  he  had  not  then  accom- 
plished anything  In  the  way  of  providing  ei- 
ther for  the  debt  due  to  the  Levert  Company 
or  for  the  advances  required  by  the  Moore 
Company. 

Our  conclusion  about  the  matter  is  that 
if,  when  Gen.  Levert  Informed  Messrs.  Moore 
and  McNaughten  that  he  would  not  make 
the  advances,  and  they  asked  him  whether 
he  expected  his  notes  to  be  paid,  he  answer- 
ed that  he  would  bold  the  notes  and  would 
be  satisfied  with  the  Interest,  he  meant  noth- 
ing more  than  that  he  was  not  then  demand- 
ing the  payment  of  the  notes  held  by  his 
company,  but  would  give  the  Moore  Com- 
pany an  opportunity  to  go  out  and  see  what 
it  could  do  in  the  way  of  making  provision 
for  operating  the  plantation,  or  of  making 
such  other  arrangement  as  it  might  find  prac- 
ticable; the  idea  being,  as  It  seems  to  us, 
that  Moore  and  McNaughten  would  report 
the  result  of  their  efforts,  and  that  upon  a 
consideration  of  that  report  by  Gen.  Levert 
a  more  definite  understanding  in  regard  to 
the  debt  due  to  the  Levert  Company  would 
be  reached.  It  seems  Incredible  that  a  busi- 
ness man,  having  a  debt  due  him,  exceeding 
$100,000,  secured  by  mortgage  on  a  going 
sugar  plantation,  should  pledge  himself, 
without  consideration,  and  without  limita- 
tion as  to  time  or  change  of  conditions,  not 
to  demand  payment  of  any  part  of  the  prin- 
ciple of  such  debt,  merely  upon  the  verbal 
promise  of  the  debtor  to  comply  with  his  ob- 
ligation, already  reduced  to  the  form  of  an 
authentic  act,  importing  confession  of  judg- 
ment, to  pay  the  interest  And  that  the 
Moore  Company  viewed  the  matter  In  that 
light  is  evident  from  the  fact  that  the  letter 
whereby  It  tendered  the  $3,000  for  Interest 
declares  that  Gen.  Levert  agreed  that  "if 
Interest  should  be  paid  up  to  and  inclusive 
of  January  15,  1913,  the  said  notes  would 
be  continued  for  this  calendar  year,"  where- 
as, as  we  have  already  stated,  neither  Moore 
nor  McNaughten,  nor  any  other  witness,  has 
suggested  in  bis  testimony  that  anything 
was  said  in  any  interview  with  Gen.  Levert 


about  the  payment  of  interest  or  the  exten- 
sion of  time  for  payment  of  the  notes  to  anj 
particular  date.  So  that  considering  the 
case  as  presented  by  the  evidence,  and  ap- 
plying the  argument  of  the  counsel  to  the 
case  so  presented,  we  should  have  to  find 
that  with  over  $100,000  invested  in  a  mort- 
gage upon  a  sugar  plantation,  a  large  pro- 
portion of  the  value  of  which  was  made  up 
of  Its  plant  cane  and  stubble  and  the  condi- 
tion in  which  it  was  maintained,  the  mort- 
gagee, for  no  consideration  whatever,  bound 
himself,  in  a  mere  conversation,  in  which  no 
time  was  mentioned,  to  stand  by  and  allow 
the  owner  to  do  with  the  plantation  as  he 
pleased,  or  as  he  might  be  able,  during  the 
whole  of  a  calender  year.  The  fact  that  the 
Moore  Company  did  not  place  upon  the  lan- 
guage used  by  Gen.  Levert  the  construction 
which  it  now  asks  this  court  to  place  upon 
It  is  further  made  evident  in  this,  that  it 
was  definitely  informed,  within  two  weeks 
after  that  language  Is  said  to  have  been  used, 
that  the  attitude  of  the  Levert  Company 
was  that  it  would  foreclose  Its  mortgage,  un- 
less some  satisfactory  arrangement  should 
be  made  with  regard  to  its  debt  and  during 
the  almost  incessant  interchanges  of  views 
which  followed,  for  a  period  of  nearly  three 
months,  in  which  the  Levert  Company  re- 
peatedly defined  Its  position,  the  attitude  of 
the  Moore  Company  and  of  Its  counsel  and 
officers  was  merely  that  of  a  debtor  seeking 
Indulgence  from  his  creditor,  but  asserting 
no  legal  right  thereto. 

In  People's  Bank  v.  Ballowe,  34  La.  Ann. 
665,  it  was  held  by  this  court  that : 

"Where  an  injunction  issues  against  executory 
process  on  the  ground  of  extension  of  time  by 
the  plaintiff,  the  debtor's  evidence  must  be  posi- 
tive and  precise  to  show  such  fact." 

[2]  In  Faries  v.  Ranger,  Fatman  ft  Co.. 
35  La.  Ann.  104,  It  was  held  that: 

"In  the  construction  of  an  ambiguous  con- 
tract, the  safest  mode  is  to  ascertain  the  in- 
tention and  meaning  of  the  parties  to  the  con- 
tract, as  shown  by  their  own  acts,  and  by  the 
manner  in  which  they  proceeded  to  the  execu- 
tion of  the  same." 

In  Breard  v.  Blanks,  51  La.  Ann.  1507,  26 
South.  618,  It  was  held  that: 

"Where  it  is  apparent  that  contracting  par- 
ties have  not  understood  each  other,  their 
rights  in  the  subject-matter  of  the  contract  will 
be  determined  from  their  acts  anu  deeds  with 
reference  thereto,  and  not  from  their  contradic- 
tory assertions  of  the  agreement  given  at  the 
trial  of  a  suit  Instituted  for  a  settlement  of 
their  interests  growing  out  of  the  contract.' 

See,  also,  Moore  v.  Belseker,  147  Fed.  367, 
77  C.  C.  A.  545;  Long-Bell  Lumber  Co.  v. 
Stump,  86  Fed.  574,  30  O.  O.  A.  264. 

The  rule  thus  stated  as  to  the  construc- 
tion of  contracts  Is  equally  applicable  to  the 
question  of  contract  vel  non.  In  the  Instant 
case  we  are  of  opinion  that  there  was  no 
contract  We  do  not  enter  upon  the  consid- 
eration of  the  case  of  MiUlken  &  Farweli  t. 
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Sweet  Home  Co.,  Ltd.,  123  La.  998,  49  South. 
609,  to  which  we  are  referred  by  counsel  for 
the  Moore  Company,  for  the  reason  that  It 
does  not  appear  to  us  to  be  In  point;  the 
facts  being  essentially  different  from  those 
here  disclosed. 

The  judgment  appealed  from,  which  dis- 
solved the  injunction,  is  therefore  affirmed. 


(135  La.) 

No.  20^25. 

STATE  ex  rel.  CASSIDY,  Clerk  of  Criminal 

District  Court,  v.  BAKER,  Judge. 
In  re  CASSIDY,  Clerk  of  Criminal  District 
Court 

(Supreme  Court  of  Louisiana.  March  30,  1914. 
Rehearing  Denied  April  27,  1914.) 

(Byllabut  by  Editorial  Staff.) 
Elections  (fi  255*)— Returns— Preservation 

or  Destruction  of  Ballots. 

Act  No.  152  of  1898,  §  21,  provides  that  the 
third  tally  sheet  prepared  by  commissioners  of 
election,  together  with  the  ballots  and  a  poll 
list,  shall  be  returned  to  the  ballot  boxes,  sealed 
by  the  commissioners,  and  delivered  to  the  clerk 
of  the  court,  to  be  by  him  safely  preserved  for 
six  months ;  section  23  requires  the  clerk  to  re- 
ceive the  boxes  containing  the  ballots  and  other 
papers  provided  for  and  retain  them  for  six 
months,  and.  as  soon  as  may  be  thereafter,  to 
cause  the  ballots  to  be  destroyed,  without  exam- 
ining them  or  permitting  them  to  be  examined 
by.  any  person  whatsoever ;  section  44  makes  it 
an  offense  punishable  by  fine  and  imprisonment 
for  any  person  to  violate  any  provision  of  that 
act.  Held,  that  the  clerk  is  not  required  to  de- 
stroy the  ballots  at  the  expiration  of  six  months 
where  they  are  needed  as  evidence  in  a  criminal 
prosecution  of  the  election  commissioners  for 
frauds  committed  in  the  election,  especially  in 
view  of  the  rule  that  statutes  must  receive  a 
sensible  construction,  and  that  the  spirit  of  the 
statute  prevails  over  its  letter. 

[Ed.  Note^For  other  cases,  see  Elections, 
Cent.  Dig.  |  231;  Dec  Dig.  f  255.*] 

Monroe  and  Sommerville,  JJ.,  dissenting. 

Application  for  writs  of  certiorari  and 
prohibition  by  the  State,  on  relation  of  Law- 
rence J.  Cassidy,  Clerk  of  Criminal  District 
Court,  against  Hon.  Joshua  O.  Baker,  Judge 
of  the  Criminal  District  Court  Rule  nisi  re- 
called. 

Dart,  Kernan  &  Dart,  of  New  Orleans,  for 
relator.  R.  G.  Pleasant,  Atty.  Gen.,  and 
Chandler  0.  Luzenberg,  of  New  Orleans,  for 
respondent 

PROVOSTY,  J.  An  investigation  by  the 
grand  jury  of  the  parish  of  Orleans  of  the 
ballots  and  election  returns  of  the  election  of 
November  5,  1912,  resulted  In  the  finding 
of  indictments  against  a  large  number  of 
the  election  commissioners.  The  offense 
charged  was  the  making  of  a  false  canvass 
and  false  return  of  the  votes  cast  upon  a 
certain  constitutional  amendment  The  ac- 
cused contended  that  "nothing  In  the  law 
makes  It  the  duty  of  the  commissioner  of 
election  to  count  the  votes  upon  constitution- 
al amendments,"  and  that  therefore  the  In- 


dictment did  not  set  forth  any  crime;  and 
they  filed  a  demurrer  on  that  ground.  This 
demurrer  was  sustained  by  the  trial  court, 
and  eventually  by  this  court  State  v.  Pal- 
anque  et  aL,  133  La.  36,  62  South.  224. 

What  disposition  is  to  be  made  of  the 
ballots  and  election  returns  after  an  election 
is  provided  for  by  Act  152  of  1898,  p.  271, 
as  follows: 

"Sec.  21.  That  the  third  tally  sheet  together 
with  the  ballots  and  a  poll  list  of  the  persons 
voting,  shall  be  returned  to  the  ballot  box, 
which  shall  thereupon  be  sealed  by  the  said 
commissioners,  and  the  said  ballot  boxes  con- 
taining the  ballots  and  tally  sheets  and  poll 
lists,  as  aforesaid,  shall  be  delivered  to  the 
clerk  of  court  to  be  by  him  safely  preserved 
for  a  period  of  six  months." 

"Sec  23.  That  the  clerk  of  the  court  shall 
receive  the  boxes  containing  the  ballots  cast  at 
any  election  and  the  other  papers  herein  pro- 
vided for  sealed  as  hereinbefore  provided,  and 
shall  retain  them  in  his  care  for  six  months, 
and  aa  soon  as  may  be  thereafter  said  officer 
shall  cause  said  ballots  to  be  destroyed  with- 
out examining  them  or  permitting  them  to  be 
examined  by  any  person  whatsoever,  and  shall 
make  an  entry  in  the  records  of  his  office  that 
they  have  been  so  destroyed." 

The  said  six  months,  after  which  this  law 
required  the  election  ballots  of  said  election 
of  November  5, 1912,  to  be  destroyed,  expired 
on  May  5,  1913,  and,  as  the  decision  of  this 
court  sustaining  the  said  demurrer  was  not 
handed  down  until  May  13, 1913,  the  said  six 
months  expired  pending  the  said  prosecu- 
tions. 

The  grand  jury  had  Investigated  said  bal- 
lots and  returns  only  In  connection  with  the 
constitutional  amendment  The  law  officers' 
of  the  state— the  Attorney  General  of  the 
state  and  the  district  attorney  for  the  parish 
of  Orleans— believing  that  frauds  had  been 
committed  in  other  connections  at  said  elec- 
tion, presented  to  the  court  the  following 
petition: 

"(a)  That  they  have  been  informed  that  on 
or  about  the  5th  and  6th  days  of  November, 
1912,  the  election  laws  of  the  state  were  vio- 
lated, and  crimes  committed,  by  many  of  the 
commissioners  and  clerks  of  election  who  of- 
ficiated at  the  polls  in  the  various  precincts  of 
the  city  of  New  Orleans  on  Tuesday,  Novem- 
ber 5,  1912,  when  an  election  was  held  to  elect 
presidential  electors,  members  of  Congress, 
parish  officials,  judges,  and  various  other  officers; 

"(b)  That  the  said  crimes  consisted  in  false 
returns  of  said  election  being  made  by  many  of 
said  commissioners  and  clerks. 

"(c)  That  it  is  the  duty  of  your  petitioners 
to  inquire,  ex  officio,  into  said  facts,  and  to 
cause  an  investigation  thereof  to  be  made  be- 
fore your  honor. 

"(d)  That  in  order  to  make  such  investiga-. 
tion,  there  should  be  summoned  before  your 
"honor  Mortimer  H.  Wisdom,  Louis  Knop,  and 
Samuel  A.  Montgomery,  constituting  the  board 
of  supervisors  of  elections  of  the  parish  of  Or- 
leans, also  Lawrence  J.  Cassidy,  clerk  of  the 
criminal  district  court  of  the  parish  of  Orleans, 
who  shall  produce  before  your  honor,  for  "in- 
vestigation, the  ballot  boxes  used  in  said  elec- 
tion, and  that  the  votes  therein  contained 
should  be  counted  in  the  presence  of  the  court, 
in  order  to  ascertain  whether  said  crimes  have 
been  committed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  4  Am.  Dig.  Key-Mo.  Series  *  Rsp'r  Indexes 
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"(e)  That  the  depositions  of  all  of  said  wit- 
nesses as  may  hereafter  be  summoned  should 
be  taken  in  presence  of  the  court 

"(f)  Wherefore,  the  premises  considered,  your 
petitioners  pray  that  summonses  issue  to  Mor- 
timer H.  Wisdom,  Louis  Knop,  Lawrence  J. 
Cassidy,  commanding  them  to  appear  before 
this  honorable  court  on  such  a  day  as  your 
honor  may  select,  and  to  appear  from  time  to 
time  thereafter  until  discharged,  in  order  that 
their  depositions  may  be  taken  as  above  shown. 
Petitioners  further  pray  that  the  said  Law- 
rence J.  Cassidy,  clerk  of  the  criminal  district 
court  of  the  parish  of  Orleans,  be  ordered  to 
bring  before  the  court  the  ballot  boxes  above 
referred  to  for  investigation.  Petitioners  fur- 
ther pray  that  all  of  the  ballots  in  said  boxes 
cast  for  presidential  electors,  Congressmen, 
parish  officials,  judges,  and  various  other  offi- 
cers be  counted,  in  order  to  ascertain  whether 
false  and  fraudulent  returns  thereof  were  ever 
made  to  the  board  of  supervisors  of  elections 
of  the  parish  of  Orleans,  and  to  the  Secretary 
of  State,  or  either  of  them." 

The  criminal  proceeding  sought  to  be  set 
on  foot  by  this  petition  is  expressly  authoriz- 
ed by  section  1018,  Rev.  Stat.  The  petition 
was  presented  to  Judge  Joshua  G.  Baker,  the 
same  who  is  respondent  in  the  present  suit 
He  refused  to  grant  the  order  prayed  for, 
being  of  opinion  that  the  said  section  1018 
had  been  repealed,  and  that,  at  any  rate,  his 
court  was  not  the  court  having  jurisdiction 
in  the  premises;  It  not  being  authorized  to 
hold  preliminary  examinations.  The  matter 
came  to  this  court  on  application  of  the  At- 
torney General  for  a  mandamus,  and  this 
court  made  the  mandamus  peremptory. 
State  ex  rel.  Atty.  Gen.  v.  Baker,  Judge,  133 
La.  910,  63  South.  403.  In  disposing  of  the 
case,  this  court  said: 

"Prom  the  very  beginning  of  our  state  gov- 
ernment prosecutions  for  offenses  in  Louisiana 
have  been  by  indictment  or  information.  Under 
article  9  of  our  present  Constitution,  all  of- 
fenses, except  capital  crimes,  may  be  prose- 
cuted by  information.  There  is  no  essential 
difference  between  an  indictment  and  an  infor- 
mation. Both  are  formal  accusations  in  the 
name  of  the  state  for  alleged  violations  of  her 
penal  statute.  The  grand  jury  has  the  assist- 
ance of  the  court  in  securing  the  attendance 
of  witnesses  and  the  production  of  documentary 
evidence.  There  is  no  good  reason  why  the 
state's  prosecuting  officers  should  not  have  like 
assistance,  when  informed  of  the  commission 
of  a  crime  or  misdemeanor.  Section  1018  of 
the  Revised  Statutes  of  1870  was  originally  en- 
acted in  1817  for  the  express  purpose  of  en- 
abling the  state's  prosecuting  officers  to  inquire 
into  the  fact  of  the  alleged  commission  of  a 
crime  or  misdemeanor.  In  making  a  request 
for  the  summoning  of  witnesses  for  the  purpos- 
es of  such  an  inquiry,  the  prosecuting  officer 
occupies  the  same  position  aa  the  grand  jury, 
and  like  that  body  is  a  part  of  the  court  for 
the  administration  of  the  criminal  laws  of  the 
'commonwealth.  Section  1018  makes  it  the 
duty  of  the  Attorney  General,  or  the  district' 
attorney  for  the  parish  of  Orleans,  to  inquire 
ex  officio  into  the  fact  of  the  commission  of 
crimes  and  to  cause  witnesses  to  be  summoned 
before  'some  judge  or  justice  of  the  peace'  to 
the  end  that  their  depositions  may  be  taken. 
While  the  statute  might  be  construed  to  include 
any  judge  or  justice  in  the  country  parishes,  in 
the  parish  of  Orleans  it  must  be  limited  to 
judges  exercising  criminal  jurisdiction,  because 
the  inquiry  is  a  preliminary  step  to  a  criminal 
prosecution.  Between  judges  exercising  such 
jurisdiction,  the  finger  of  the  statute  points  to 


the  Judge  who  has  jurisdiction  of  the  offense 

sought  to  be  investigated.  In  the  instant  case 
this  is  the  respondent  judge,  and  not  the  judge 
of  one  of  the  city  criminal  courts. 

"Considering  the  petition  of  the  relators  to 
the  judge  below  as  a  preliminary  step  in  the 
prosecution  of  an  offense  within  the  jurisdic- 
tion of  his  court,  we  find  no  difficulty  in  reach- 
ing the  conclusion  that  our  learned  brother  err- 
ed in  declining  jurisdiction  in  the  premises." 

Judge  Baker  then,  in  obedience  to  the 
mandamus,  issued  the  order,  and  the  clerk 
of  court,  instead  of  complying  with  it,  made 
a  return  assigning  the  following  reasons  why 
he  should  be  dispensed  from  doing  so,  to  wit: 

"(1)  That  the  proceeding  herein  taken  is  with- 
out warrant  of  law  and  unknown  to  the  prac- 
tice governing  this  court,  and  that  the  court 
has  no  jurisdiction  to  entertain  the  same,  nor 
right  or  power  whatsoever  in  the  premises. 

"(2)  That  this  court  is  without  jurisdictioD 
over  respondent  and  without  right  or  power  to 
order  respondent  to  produce  the  said  ballot 
boxes  and  to  submit  the  contents  thereof  to  in- 
spection, for  the  reason  hereinafter  given,  and 
for  the  further  reason  that  no  case  or  action  is 
pending  before  your  honor  wherein  your  honor 
is  authorised  to  issue  any  such  order  to  ap- 
peared 

"(3)  That  in  any  event  under  the  terms  and 
provisions  of  Act  152  of  1888,  and  particularly 
sections  21  and  23  thereof,  the  court  is  without 
power  to  open  said  ballot  boxes,  or  to  order 
appearer  to  open  the  same  or  to  inspect  the 
contents  thereof,  or  to  require  respondent  so  to 
do,  or  require  or  permit  any  other  person  to  in- 
spect the  contents  of  the  said  boxes.  That  the 
said  boxes  are  not  in  the  custody  of  the  court 
but  in  the  custody  of  appearer,  and  the  said 
boxes  are  by  the  statute  placed  in  the  custody 
of  appearer,  and  not  in  the  custody  of  the  court. 

"(4)  That  by  sections  21  and  23  of  said  Act 
152  of  1898  respondent  is  made  the  legal  cus- 
todian of  said  ballots  and  returns,  and  is  re- 
quired to  preserve  them  for  a  space  of  six 
months  and  then  to  cause  them  to  be  destroyed, 
without  examining  them  or  permitting  them  to 
be  examined  by  any  person  whatsoever,  and 
that  by  section  44  of  said  act  it  is  made  an 
offense  punishable  by  fine  and  imprisonment  for 
any  person  to  violate  any  of  the  provisions  of 
said  act,,  and  that  "appearer  is  advised  by 
counsel  and  believes  that  the  proceeding  herein 
taken  against  him  and  the  orders  requested  in 
the  premises  are  beyond  the  power,  right,  and 
jurisdiction  of  this  court,  and  are  contrary  to 
the  provisions  of  the  laws  of  the  state  of  Loui- 
siana, and  they  are  not  such  orders  as  the  ap- 
pearer is  bound  to  obey,  and  as  will  protect 
appearer  from  prosecution  for  violation  of  his 
sworn  duty  in  the  premises ;  and  appearer  is 
advised  by  counsel  and  believes  it  would  be  a 
violation  of  his  official  oath  and  duty  to  allow 
the  said  ballot  boxes  to  be  opened  and  inspected 
by  any  one  whatsoever." 

The  respondent  judge  overruled  these  ob- 
jections, and  thereupon  the  clerk  applied  to 
this  court  for  a  prohibition  against  any  far- 
ther proceeding  in  the  matter,  and  this  appli- 
cation for  prohibition  is  the  matter  presently 
to  be  considered.  The  application  is  based 
upon  the  same  grounds  urged  before  the  re- 
spondent judge. 

Under  our  Constitution  and  laws,  criminal 
prosecutions  may  be  by  indictment  or  infor- 
mation; the  one  presentment  being  by  a 
grand  jury,  the  other  by  the  Attorney  General 
or  the  district  attorney.  In  the  case  of  State 
ex  rel.  Attorney  General  v.  Baker,  Judge, 
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supra,  this  court,  after  very  fall  consideration 
announced,  as  appears  from  the  excerpt,  su- 
pra, that  the  said  section  1018,  Rev.  Stat., 
was  designed  to  provide  the  Attorney  General 
and  the  district  attorney  with  the  same 
means  of  inquest,  inquiry,  investigation,  and 
examinatiou  as  is  possessed  by  a  grand  Jury 
for  the  discovery  and  prosecution  of  crime; 
and  the  court  assimilated  the  inquiry  or  in- 
quest set  on  foot  by  a  petition  of  the  Attorney 
General  under  said  section  1018,  R  S.,  to  an 
investigation  carried  on  by  a  grand  Jury. 
The  court  also  decided  in  that  case,  as  ap- 
pears from  the  same  excerpt,  supra,  that  the 
court  of  the  respondent  Judge  has  Jurisdiction 
to  entertain  and  act  upon  such  a  petition. 

In  the  Instant  case,  therefore,  the  relator, 
by  questioning  the  Jurisdiction  of  the  re- 
spondent Judge  in  the  premises,  and  by  deny- 
ing that  there  is  pending  before  his  court 
any  proceeding  as  an  incident  to  which  the 
order  complained  of  might  be  made,  is  doing 
nothing  more  nor  less  than  asking  this  court 
to  reopen  the  issues  considered  and  deter- 
mined in  that  case.  This  court  is  not  dis- 
posed to  reopen  the  discussion,  but  considers 
the  said  decision  authoritative  and  final  on 
those  points. 

The  suggestion  of  the  relator  that  his  fallr 
ing  to  destroy  the  said  ballots,  but  allowing 
them  to  be  examined,  will  constitute  on  his 
part  a  violation  of  said  Act  152  of  1898,  sub- 
jecting him  to  fine  and  imprisonment  under 
section  44  of  said  act,  and  that  the  order  of 
the  court  will  not  be  a  protection  to  him 
against  a  prosecution  for  such  offense,  is  but 
a  begging  of  the  question.  Said  order  will  be 
a  protection  or  not  accordingly  as  it  shall 
have  been  lawfully  issued  or  not,  and  the 
latter  question  depends  upon  whether  the 
relator  is  or  not  well  founded  in  his  conten- 
tion that  section  28  of  Act  152  of  1898  herein- 
above transcribed  requires  said  ballots  to 
be  destroyed,  even  though  needed  as  evidence 
in  a  criminal  prosecution  of  the  election  com- 
missioners for  frauds  committed  in  the  elec- 
tion. 

We  agree  with  the  learned  respondent 
Judge  that,  so  long  as  the  right  to  prosecute 
for  the  crime  is  not  prescribed,  the  right  of 
the  state  to  preserve  the  evidence  by  which 
the  commission  of  the  crime  is  to  be  estab- 
lished cannot  possibly  be  prescribed.  In 
other  words,  that  it  would  be  putting  an 
entirely  unreasonable  and  inadmissible  con- 
struction upon  said  statute,  and  giving  it  an 
operation  certainly  never  contemplated  by 
the  Legislature,  to  hold  that  the  evidence  by 
which  a  crime  is  to  be  established,  and  the 
criminal  brought  to  justice,  is  to  be  destroyed. 
True,  the  statute  apparently  so  requires;  but 
there  could  not  possibly  be  any  reason  for 
such  a  thing,  whereas,  there  stands  against  it 
an  obvious  and  most  powerful,  reason,  a 
reason  of  paramount  Importance  to  society, 
that  the  evidence  of  a  crime  should  not  be 
destroyed,  and  therefore  we  repeat  that  to 


hold  that  these  ballots,  actually  and  present- 
ly needed  as  they  are  as  evidence  in  a  crim- 
inal proceeding  set  on  foot  by  the  law  officers 
of  the  state,  should  be  destroyed  would  be  to 
adopt  a  construction  manifestly  never  con- 
templated by  the  Legislature. 

The  rule  of  construction  in  such  a  case  is 
stated  in  the  L.  R  A.  Dig.  of  U.  S.  Sup. 
Court  Reports,  as  follows: 

"All  laws  should  receive  a  sensible  construc- 
tion. General  terms  should  be  so  limited  in 
their  application  as  not  to  lead  to  injustice, 
oppression,  or  an  absurd  consequence.  It  will 
always,  therefore,  be  presumed  that  the  Legisla- 
ture intended  exceptions  to  its  language  which 
would  avoid  results  of  that  character.  The 
reason  of  the  law,  in  such  cases,  should  prevail 
over  the  letter.". 

In  support  of  this  rule  of  construction, 
some  100  or  so  cases  are  cited,  among  which 
are  those  of  Kent  v.  Mojonier,  36  La.  Ann. 
261;  Wolfe  v.  JoubertI  45  La.  Ann.  1105,  13 
South.  806,  21  L.  R  A  772;  and  State  v. 
Bolden,  107  La.  117,  81  South.  393,  90  Am. 
St  Rep.  280.  There  is  cited,  also.  Church,  of 
the  Holy  Trinity  v.  U.  S.,  143  U.  S.  458,  12 
Sup.  Ct  511,  36  L  Ed.  227,  from  which  we 
make  the  following  excerpt; 

"It  must  be  conceded  that  the  act  or  the  corpo- 
ration is  within  the  letter  of  this  section,  for 
the  relation  of  rector  to  his  church  is  one  of 
service,  and  implies  labor  on  the  one  side  with 
compensation  on  the  other.  Not  only  are  the 
general  words  'labor'  and  'service'  both  used, 
but  alao,  as  it  were  to  guard  against  any  nar- 
row interpretation  and  emphasize  a  breadth  of 
meaning,  to  them  is  added  'of  any  kind';  and, 
further,  as  noticed  by  the  circuit  judge  in  his 
opinion,  the  fifth  section,  which  makes  specific 
exceptions,  among  them  professional  actors,  ar- 
tists, lecturers,  singers,  and  domestic  servants, 
strengthens  the  idea  that  every  other  kind  of 
labor  and  service  was  intended  to  be  reached  by 
the  first  section.  While  there  is  great  force  to 
this  reasoning,  we  cannot  think  Congress  in- 
tended to  denounce  with  penalties  a  transaction 
like  that  in  the  present  case.  It  is  a  familiar 
rule,  that  a  thing  may  be  within  the  letter  of 
the  statute  and  yet  not  within  the  statute,  be- 
cause not  within  Its  spirit,  nor  within  the  inten- 
tion of  its  makers.  This  has  been  often  assert- 
ed, and  the  reports  are  full  of  cases  illustrating 
its  application.  This  is  not  the  substitution  of 
the  will  of  the  judge  for  that  of  the  legislator, 
for  frequently  words  of  general  meaning  are 
used  in  a  statute,  words  broad  enough  to  include 
an  act  in  question,  and  yet  a  consideration  of 
the  whole  legislation,  or  of  the  circumstances 
surrounding  its  enactment,  or  of  the  absurd  re- 
sults which  follow  from  giving  such  broad  mean- 
ing to  the  words,  makes  it  unreasonable  to  be- 
lieve that  the  legislator  intended  to  include  the 
particular  act.  As  said  in  Plowden,  205: 
'From  which  cases  it  appears  that  the  sages  of 
the  law  heretofore  have  construed  statutes  quite 
contrary  to  the  letter  in  some  appearance,  and 
those  statutes  which  comprehend  all  things  in 
the  letter  they  have  expounded  to  extend  to  but 
some  things,  and  those  which  generally  prohibit 
all  people  from  doing  such  an  act  they  have 
interpreted  to  permit  some  people  to  do  it,  and 
those  which  include  every  person  in  the  letter 
they  have  adjudged  to  reach  to  some  persons 
only,  which  expositions  have  always  been  found- 
ed upon  the  intent  of  the  Legislature,  which 
they  have  collected  sometimes  by  considering 
the  cause  and  necessity  of  making  the  act, 
sometimes  by  comparing  one  part  of  the  act 
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with  another,  and  sometimes  by  foreign  circum- 
stances.' 

"In  Margate  Pier  Go.  v.  Hannan,  S  Barn.  & 
Aid.  266,  C.  J.  Abbott  quotes  from  Lord  Coke 
as  follows:  'Acts  of  Parliament  are  to  be  so 
construed  as  no  man  that  is  innocent  or  free 
from  injury  or  wrong  be,  by  literal  construction, 
punished  or  endamaged.'  In  the  case  of 
State  v.  Clark,  29  N.  J.  Law,  96.  99,  It  ap- 
peared that  an  act  had  been  passed  making  it 
a  misdemeanor  to  willfully  break  down  a  fence 
in  the  possession  of  another  person.  Clark  was 
indicted  under  that  statute.  The  defense  was 
that  the  act  of  breaking  down  the  fence,  though 
willful,  was  in  the  exercise  of  a  legal  right  to 
go  upon  his  own  lands.  The  trial  court  rejected 
the  testimony  offered  to  sustain  the  defense,  and 
the  Supreme  Court  held  that  this  ruling  was  er- 
ror. In  its  opinion  the  court  used  this  lan- 
guage: The  act  of  1865,  in  terms,  makes  the 
willful  opening,  breaking  down,  or  injuring  of 
any  fences  belonging  to  or  in  the  possession  of 
any  other  person  a  misdemeanor.  In  what 
sense  is  the  term  "willful"  used?  In  common 
parlance,  willful  is  used  in  the  sense  of  inten- 
tional, as  distinguished  from  accidental  or  in- 
voluntary. Whatever  one  does  intentionally  he 
does  willfully.  Is  it  used  in  that  sense  in  this 
act?  Did  the  Legislature  intend  to  make  the 
intentional  opening  of  a  fence  for  the  purpose 
of  going  upon  the  land  of  another  indictable,  if 
done  by  permission  or  for  a  lawful  purpose? 
•  •  *  We  cannot  suppose  such  to  have  been 
the  actual  intent.  To  adopt  such  a  construc- 
tion would  put  a  stop  to  the  ordinary  business  of 
life.  The  language  of  the  act.  if  construed  liter- 
ally, evidently  leads  to  an  absurd  result.  If  a 
literal  construction  of  the  words  of  a  statute  be 
absurd,  the  act  must  be  so  construed  as  to  avoid 
the  absurdity.  The  court  must  restrain  the 
words.  The  object  designed  to  be  reached  by 
the  act  must  limit  and  control  the  literal  im- 
port of  the  terms  and  phrases  employed.'  In 
U.  S.  v.  Kirby.  74  U.  S.  (7  Wall.)  482,  486,  19 
L.  Ed.  278,  280,  the  defendants  were  indicted 
for  the  violation  of  an  act  of  Congress  provid- 
ing 'that  if  any  person  shall  knowingly  and 
willfully  obstruct  or  retard  the  passage  of  the 
mail,  or  of  any  driver  or  carrier,  or  of  any 
horse  or  carriage  carrying  the  same,  he  shall, 
upon  conviction,  for  every  such  offense  pay  a 
fine  not  exceeding  one  hundred  dollars.  The 
specific  charge  was  that  the  defendants  know- 
ingly and  willfully  retarded  the  passage  of  one 
Farris,  a  carrier  of  the  mail,  while  engaged  in 
the  performance  of  his  duty,  and  also  in  like 
manner  retarded  the  steamboat  General  Buell, 
at  that  time  engaged  in  carrying  the  maiL  To 
this  Indictment  the  defendants  pleaded  special- 
ly that  Farris  had  been  indicted  for  murder  by 
a  court  of  competent  authority  in  Kentucky; 
that  a  bench  warrant  had  been  issued  and 
placed  in  the  hands  of  the  defendant  Kirby,  the 
sheriff  of  the  county,  commanding  him  to  arrest 
Farris  and  bring  him  before  the  court  to  answer 
to  the  indictment;  and  that,  in  obedience  to  this 
warrant,  he  and  the  other  defendants,  as  his 
posse,  entered  upon  the  steamboat  General  Buell 
and  arrested  Farris,  and  used  only  st-.:h  force 
as  was  necessary  to  accomplish  that  arrest. 
The  question  as  to  the  sufficiency  of  this  plea 
was  certified  to  this  court,  and  it  was  held  that 
the  arrest  of  Farris  upon  the  warrant  from  the 
state  court  was  not  an  obstruction  of  the  mail, 
or  the  retarding  of  the  passage  of  a  carrier  of 
the  mail,  within  the  meaning  of  the  act.  In  its 
opinion  the  court  says :  'All  law  should  receive 
a  sensible  construction.  General  terms  should 
be  so  limited  in  their  application  as  not  to  lead 
to  injustice,  oppression,  or  an  absurd  conse- 
quence. It  will  always,  therefore,  be  presumed 
that  the  Legislature  intended  exceptions  to  its 
language  which  would  avoid  results  of  this 
character.  The  reason  of  the  law  in  such  cases 
should  prevail  over  its  letter.  The  common 
sense  of  man  approves  the  judgment  mentioned 


by  Puffendorf,  that  the  Bolognlan  law,  which 
enacted  "that  whoever  drew  blood  in  the  street 
should  be  punished  with  the  utmost  severity," 
did  not  extend  to  the  surgeon  who  opened  the 
vein  of  a  person  that  fell  down  in  the  street  in 
a  fit  The  same  common  sense  accepts  the  rul- 
ing, cited  by  Plowden,  that  the  statute  of  1st 
Edward  II,  which  enacts  that  a  prisoner  who 
breaks  prison  shall  be  guilty  of  felony,  does  not 
extend  to  a  prisoner  who  breaks  out  when  the 
prison  is  on  fire, '"'or  he  is  not  to  be  hanged 
because  he  would  not  stay  to  be  burnt."  And 
we  think  that  a  like  common  sense  will  sanction 
the  ruling  we  make  that  the  act  of  Congress 
which  punishes  the  obstruction  or  retarding  of 
the  passage  of  the  mail,  or  of  its  carrier,  does 
not  apply  to  a  case  of  temporary  detention  of 
the  mail  caused  by  the  arrest  of  the  carrier  up- 
on an  indictment  for  murder.'  The  following 
cases  may  also  be  cited:  Henry  v.  Tilson,  17 
Vt  479;  Byegate  v.  Wardsboro,  30  Vt  746; 
Ex  parte  Ellis,  11  CaL  222;  Ingraham  v.  Speed, 
30  Miss.  410 :  Jackson  v.  Collins,  S  Cow.  (N. 
Y.)  89 ;  People  v.  Utica  Co.,  15  Johns.  (N.  Y.l 
358,  8  Am.  Dec.  243 ;  Burch  v.  Newbury,  10  N. 
Y.  374;  People  v.  N.  Y.,  95  N.  Y.  654,  558: 
People  v.  Lacombe.  99  N.  Y.  43,  49,  1  N.  E. 
599 ;  Chesapeake  &  O.  Canal  Co.  v.  Baltimore 
&  O.  B.  Co..  4  Gill  &  J.  (Md.)  152;  Osgood  v. 
Breed,  12  Mass.  525,  530;  Wilbur  Crane,  13 
Pick.  (Mass.)  284;  Oats  v.  First  National  Bank 
of  Montgomery,  100  U.  S.  239,  25  L.  Ed.  5S0." 

A  case  closely  analogous  with  the  one  at 
bar  is  Biggs  v.  Palmer,  115  N.  Y.  608,  22  S. 
E.  188,  5  L.  B.  A.  340,  12  Am.  St  Rep.  819. 
where  the  murderer  of  the  decedent  was  de- 
nied the  right  to  inherit,  though  the  express 
terms  of  the  statute  gave  it  to  him  unqual- 
ifiedly. 

Illustrative  instances  could  easily  be  multi- 
plied; the  books  are  full  of  them. 

We  recognize,  of  course,  that  this  rule  of 
construction  can  have  application  only  in  a 
plain  or,  let  us  say,  glaring  case;  but  the 
present  case  appears  to  us  to  be  eminently 
and  clearly  of  that  character.  The  idea  that 
it  should  be  the  legal  duty  of  an  officer  of 
the  state  to  destroy  the  evidence  of  a  crime 
the  prosecution  of  which  has  already  begun, 
which  evidence  he  happens  to  have  in  his 
possession,  is  repugnant  to  our  every  no- 
tion of  well-ordered  society;  It  shocks  the 
moral  sense;  in  fact,  involves  a  moral  ab- 
surdity. The  Legislature  cannot  be  supposed 
to  have  intended  to  authorize  the  course  of 
criminal  justice  to  be  thwarted  in  that  man- 
ner ;  to  have  Intended  to  impose  upon  one  of 
its  officers  the  legal  duty  to  perform  an  act 
striking  thus  directly  at  the  good  order  of 
society.  Statutes,  unquestionably,  are  to  be 
obeyed  in  their  requirements ;  but  society  is 
not  easily  to  be  supposed  to  have  intended 
thus  to  disarm  itself  in  its  incessant  con- 
test with  the  forces  of  evil  and  crime. 

Another  rule  of  construction  which  save* 
said  statute  from  operating  as  an  obstruc- 
tion to  the  administration  of  criminal  justice 
is  stated  in  86  Cyc.  1171,  as  follows: 

"The  state,  or  the  public,  is  not  to  be  consid- 
ered as  within  the  purview  of  a  statute,  how- 
ever general  and  comprehensive  the  language  of 
such  act  may  be,  unless  expressly  named  there- 
in, or  included  by  necessary  implication.  This 
general  doctrine  applies  with  especial  force  to 
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statutes  by  which  prerogatives,  rights,  titles,  or 
interests  of  the  state  would  be  divested." 

"The  state  and  the  national  government  are 
not  bound  by  a  provision  of  a  general  statute 
which  affects  their  prerogative  rights  or  inter- 
ests, unless  expressly  named  or  included  by  nec- 
essary implication.'^  26  A,  &  B.  E.  of  L  p. 

A  familiar  example  of  the  application  of 
this  rule  is  found  in  the  statutes  of  pre- 
scription, which  are  uniformly  held  not  to 
apply  to  the  rights  of  the  state,  unless  the 
state  is  expressly  named. 

In  Dollar  Savings  Bank  v.  U.  S.,  19  Wall. 
227,  22  L.  Ed.  80,  it  was  held  that  a  statute 
which  precluded  an  action  for  debt,  for  the 
recovery  of  taxes,  prescribing  a  special  and 
different  mode  of  proceeding,  did  not  apply 
to  the  government ;  the  court  saying: 

"It  is  a  familiar  principle  that  the  king  is  not 
bound  by  any  act  of  Parliament,  unless  he  is 
named  therein  by  special  and  particular  words. 
*  *  •  The  rule  thus  settled  respecting  the 
British  crown  is  equally  applicable  to  this  gov- 
ernment, and  it  has  been  applied  frequently  in 
the  different  states." 

In  City  of  Milwaukee  v.  McGregor,  140 
Wis.  35,  121  N.  W.  042,  17  Ann.  Cas.  1002, 
It  was  held  that  city  regulations  for  the  con- 
struction of  buildings  did  not  apply  to  a 
building  that  was  being  erected  for  the  state. 

In  U.  S.  v.  Herron,  20  Wall.  261,  22  L.  Ed. 
275,  it  was  held  that  a  discharge  in  bank- 
ruptcy does  not  affect  the  claims  of  the 
United  States. 

Illustrations  might  be  multiplied;  but  elab- 
oration of  the  point  can  hardly  be  neces- 
sary. The  very  purpose  of  requiring  the 
ballot  boxes  and  their  contents  to  be  securely 
kept  is,  as  held  in  Gonsoulin  v.  Decuir,  121 
La.  611,  46  South.  668,  that  they  may  serve 
as  evidence.  In  that  case  it  was  held  that, 
under  judicial  supervision,  they  may  be  open- 
ed and  examined  as  well  before  as  after  suit 
instituted.  The  inhibition  against  allowing 
any  person  whatsoever  to  examine  them  does 
not  apply  to  the  state  acting  through  her  law 
officers  and  judicial  tribunals  in  the  detec- 
tion and  punishment  of  crime.  The  state  is 
not  any  person  whatsoever  when  exercising 
her  sovereign  right  of  protecting  and  con- 
serving the  safety  and  good  order  of  socie- 
ty. For  this  statute  to  apply  to  the  state  in 
such  a  case,  it  would  have  been  necessary, 
under  said  rule  of  construction,  that  it  should 
have  named  the  state  expressly;  general 
words  do  not  suffice. 

Relator  argues  that  the  said  Act  152  of 
1898,  which  is  the  general  election  law,  em- 
bodies the  Australian  ballot  system,  which 
has  for  its  fundamental  idea  the  preserva- 
tion of  the  secrecy  of  the  ballot,  and  that 
the  said  section  23  Is  but  a  carrying  out  of 
that  Idea,  and  that  therefore  it  would  be  a 
violation,  not  only  of  its  letter,  but  of  the 
spirit  or  policy  which  dictated  it,  to  permit 
these  ballots  boxes  to  be  opened  and  their 
contents  examined. 

The  answer  to  that  argument  is  obvious. 


The  secrecy  of  the  ballot  Is  desired  simply 
as  a  means  towards  the  purity  of  the  elec- 
tion. To  violate  that  secrecy,  therefore,  for 
the  purpose  of  punishing  those  who  may 
have  committed  a  fraud  in  the  election,  is 
not  to  go  counter  to  that  policy  but  strictly 
in  line  with  it  The  secrecy  is  designed  as 
a  preventative  measure ;  the  retributive  pun- 
ishment is  a  repressive  measure ;  both  to  the 
same  end.  This  policy  of  secrecy  does  not 
stand  in  the  way  of  the  ballots  being  used  as 
evidence  in  a  contested  election  case  before 
the  expiration  of  the  six  months;  why  should 
it  stand  in  the  way  of  their  being  used  as 
evidence  in  a  criminal  case  after  the  expira- 
tion of  the  six  months?  The  reason  why  the 
law  requires  them  to  be  destroyed  after  six 
months  is  that  they  are  then  no  longer  need- 
ed as  evidence;  that  reason  fails  entirely 
where  they  are  needed  as  evidence  in  a  crim- 
inal prosecution  for  a  fraud  committed  in 
the  election. 

It  may  be  well  to  mention  that  the  delay 
in  the  decision  of  this  case  was  caused  main- 
ly by  the  lqng  illness  of  the  writer  of  this 
opinion,  whose  return  to  the  bench  had  to  be 
waited  for,  as  there  was  an  equal  division 
among  the  remaining  four  justices. 

The  rule  nisi  is  recalled,  at  the  cost  of 
the  relator. 

BREAUX,  C.  J.,  concurs  In  the  decree,  and 
hands  down  reasons.  MONROE,  J.,  dis- 
sents, and  hands  down  reasons.  SOMMER- 
VILLE,  J.,  dissents. 

BREAUX,  C.  J.  (concurring).  I  find  myself 
unable  to  agree  with  the  view  favorable  to 
the  destruction  of  the  ballot  boxes  and  their 
contents  used  on  Tuesday,  November  5,  1912, 
and  for  that  reason  I  am  compelled  to  agree 
with  the  conclusion  arrived  at  In  the  opinion 
this  day  handed  down  by  the  court  as  its 
opinion. 

I  cannot  overlook  the  fact  that  the  leg- 
islative purpose  and  Intended  effect  are  to 
be  considered. 

A  rule  of  Interpretation  may  here  be  con- 
sidered, if  the  words  and  the  intention  do 
not  agree,  and  the  intention  governs. 

We  must  not  forget  that  the  "letter  of  the 
law  kllleth,"  and  that  sometimes  an  enlarged 
construction  becomes  necessary.  Again,  if 
the  well-considered  opinions,  one  in  favor  of 
a  liberal  construction,  and  the  other  more 
restricted,  create  a  doubt,  then  the  benefit  of 
the  doubt  should  be  given  to  the  state. 

Everything  considered,  I  am  now  of  the 
opinion  that  the  ballot  boxes  should  not  be 
destroyed  at  this  time.  There  is  a  charge 
pending.  This  evidence  should  be  destroyed 
at  the  earliest  possible  moment  after  in- 
vestigation; but  it  should  not  be  destroyed 
while  in  the  hands  of  the  court,  if  it  is  evi- 
dence of  a  crime. 

The  principle  of  publicity  in  public  af- 
fairs demands  that  no  such  destruction  be 
made.  However  desirable  and  mandatory  in 
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ordinary  Instances  It  was  to  destroy  these 
boxes  within  six  months,  it  must  be  re- 
membered that  they  are  in  possession  of  the 
court  If  a  crime  has  been  committed,  it 
would  be  exceedingly  unfortunate  to  place 
the  court  in  the  position  of  ordering  the 
destruction  of  the  evidence  of  the  crime. 

The  judge  of  the  district  court  has  writ- 
ten an  elaborate  opinion  in  answer  to  the 
rule  Issued.  He  evidently  gave  the  subject 
careful  consideration.  Extracts  of  his  opin- 
ion are: 

"It  cannot  be  presumed  that  the -lawmaker  in- 
tended that  a  crime  may  be  prosecuted  at  any 
time  within  a  year  after  its  commission,  or 
after  knowledge  thereof  had  reached  a  public 
officer,  having  the  power  to  direct  a  public  pros- 
ecution, and  at  the,  same  time  command  the  de- 
struction of  the  evidence  thereof  at  the  end  of 
said  six  months'  period. 

"In  Com.  v.  Ryan  [157  Mass.  403]  32  N.  E. 
349,  Michael  Ryan  was  convicted  under  Acts 
of  1890,  c.  423,  i  131,  of  Mass.,  for  altering 
a  ballot  cast  for  Governor  at  a  state  election, 
and  appealed.  It  seems  that  the  ballots  were 
divided  into  piles  of  50  each  by  the  wardens  of 
the  precincts,  one  package  having  been  given  to 
the  defendant,  and  that,  while  the  said  package 
of  ballots  was  in  his  possession,  he  altered  one 
of  them,  resulting  in  his  conviction. 

"Howe,  the  clerk  of  the  precinct  at  which  the 
alteration  took  place,  was  then  called  to  the 
stand  and  was  requested  to  identify  a  ballot 
in  regard  to  which  he  testified.  He  selected 
from  a  bunch  of  ballots  the  ballot  in  question, 
identifying  it  as  having  been  marked  oy  him. 
The  ballot  was  offered  in  evidence. 

"In  this  connection,  the  report  of  the  case 
says  that: 

"The  defendant  objected,  on  the  ground  that 
the  ballot  should  have  been  destroyed  by  the 
clerk,  according  to  law,  60  days  after  they  were 
cast  at  said  election,  and  offered  to  show  that 
upon  the  application  of  the  district  attorney  to 
a  justice  of  the  superior  court,  just  before  the 
expiration  of  the  60  days,  asking  an  injunction 
against  the  destruction  of  the  said  ballots  by  the 
then  clerk  of  court,  on  the  ground  that  the 
Governor  desired  to  use  them  as  evidence  be- 
fore the  grand  jury,  and  on  this  indictment, 
should  it  be  found,  said  justice  had  issued  an 
injunction  to  that  effect;  and  defendant  claim- 
ed that,  in  consequence  of  that  injunction,  the 
ballot  law  had  been  violated  by  the  clerk  of  the 
town  of  Gardner,  and  that  the  order  of  the 
court  upon  the  application  of  the  district  at- 
torney was  null  and  void,  and  could  not  work 
the  nullification  of  the  statute.  The  Presiding 
Justice  overruled  the  defendant's  exception,  and 
ruled  that  the  ballot  was  still  admissible,  where- 
upon said  ballot  was  admitted,  and  the  defend- 
ant excepted." 

On  this  point,  Mr.  Justice  Field,  as  the 
organ  of  the  court  in  the  foregoing  case, 
said: 

"The  ballots  of  the  precinct  where  this  par- 
ticular ballot  was  cast  had  not  been  destroyed 
pursuant  to  section  101  of  this  chapter;  the 
town  clerk  having  been  required  by  a  justice  of 
the  superior  court  to  produce  them  before  the 
grand  jury,  which  found  the  indictment" 

The  ballot  was  properly  admitted  in  evi- 
dence. They  had  been  preserved  despite  the 
law. 

In  Re  Howell  (D.  C.)  119  Fed.  465,  a  sim- 
ilar point  was  decided.  In  the  course  of 
the  opinion  the  court  said: 


"It  is  within  the  authority  given  by  the  stat- 
utes to  require  the  production  of  these  ballots. 
They  are  important  evidence,  and  can  be  used." 

In  Re  Massey  (D.  a)  46  Fed.  635,  the  re- 
spondent county  clerk  was  ruled  into  court 
to  show  cause  why  he  as  county  clerk  should 
not  be  committed  for  contempt  in  refusing 
to  bring  the  ballots  cast  at  a  congressional 
election  before  the  grand  Jury,  and  the  re- 
spondent sought  to  shield  himself  under  the 
letter  of  the  statute.   The  court  said: 

"I  cannot  for  a  moment  believe  that  it  ever 
was  the  intention  of  the  framers  of  the  Con- 
stitution or  of  the  lawmakers  of  the  state,  by 
saying  that  ballots  should  remain  in  the  hands 
of  the  clerks  of  the  various  counties,  and  not  be 
opened  except  in  a  case  of  contested  election, 
that  it  should  prohibit  the  courts  of  the  state 
to  preserve  the  life  of  the  state,  and  punish 
crimes  and  deter  criminals  by  producing  before 
grand  juries  and  courts  the  ballots  cast  at  any 
election  whatever.  'Rex  legi  subjectus  est'— 
'The  king  is  subject  to  the  law* — is  a  maxim 
coexistent  with  the  Magna  Charts,  and  it  is 
but  a  terse  and  forceful  expression  of  the  fact 
that  in  a  government  of  laws  all,  from  the  high- 
est to  the  lowest,  are  amenable  to  the  law." 

In  Hearst  v.  McClellan,  117  App.  Dlv.  240. 
102  N.  T.  Supp.  47,  an  application  was  made 
to  the  Attorney  General  for  leave  to  bring  an 
action  in  the  nature  of  a  quo  warranto  pro- 
ceeding to  try  the  title  to  the  office  of  mayor. 
This  proceeding  was  pending  when  a  period 
of  six  months  prescribed  by  the  statute  was 
about  to  expire  (during  which  the  ballot 
boxes  containing  the  ballots  must  be  preserv- 
ed by  the  board  of  elections),  and  thereupon 
it  was  ordered  upon  stipulation  of  the  Attor- 
ney General,  corporation  counsel,  and  the  ap- 
plicant that  the  board  of  elections  preserve 
the  ballots  cast  at  such  election  In  the  boxes 
in  which  they  then  were  until  further  order 
of  the  court  The  application  was  denied  in 
time  so  that  the  ballot  boxes  could  be  used 
at  the  general  election  in  1908 ;  but  the  board 
made  no  application  to  be  relieved  from  the 
order  thus  made,  and  other  ballot  boxes 
were  provided  by  the  board  of  elections  for 
the  election  of  1906.  Held,  that  after  the 
election  of  1906  there  was  no  ground  for 
vacating,  on  the  motion  of  the  successful 
candidate  at  the  election  of  1905,  the  order 
requiring  the  preservation  of  the  ballots. 

The  court  said: 

"Although  the  time  within  which  the  board  is 
required  by  law  to  preserve  the  ballots  has  Ions 
since  expired,  it  does  not  appear  that  there  is 
any  public  necessity  at  present  for  vacating 
the  order  requiring  that  the  ballots  be  preserv- 
ed. *  *  *  We  are  of  opinion  that  the  court 
should  neither  direct  nor  authorize  the  destruc- 
tion of  the  ballots  at  the  present  time.  There 
being  no  public  necessity  for  the  use  of  the 
ballot  boxes  in  the  immediate  future,  the  ballots, 
which  might  be  competent  evidence  and  essential 
to  a  recanvasB  of  the  votes,  or  to  a  trial  of  the 
title  to  the  office.  •  •  *  should  not  be  destroy- 
ed at  a  time  when  the  only  ground  assigned  for 
so  doing  is  to  render  futile  any  action  that  the 
Legislature  or  Attorney  General  may  attempt 
to  take,"  etc. 
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In  McCreary  on  Elections,  p.  295,  par.  448, 
It  Is  said: 

"The  original  ballots  are  undoubtedly  the  best 
evidence  where  their  identity  is  clearly  estab- 
lished"—citing  Hudson  v.  Solomon,  19  Kan. 
177 ;  Dorey  t.  Lynn,  31  Kan.  758,  3  Pac  657. 

Continuing,  the  author  says: 

"The  governing  rules  are  thus  well  stated  by 
Brewer,  J.,  in  Hudson  v.  Solomon :  As  to  bal- 
lots cast  at  an  election  and  a  canvass  of  these 
ballots  by  the  election  officers,  the  former  are 
the  primary  and  controlling  evidence." 

See,  also,  In  re  Election  of  Assembly  First 
District,  18  Misc.  Bep.  391,  43  N.  Y.  Supp. 
710,  holding: 

"On  any  criminal  prosecution-  that  may  be 
instituted  against  any  of  the  members  of  this 
board,  these  ballots,  in  the  box  as  sealed  by 
them,  will  be  the  best  evidence  to  establish  their 
innocence  or  guilt" 

And  In  Gindrat  v.  People,  138  I1L  103,  27 
N.  EL  1085,  the  court  said: 

"Courts,  in  the  administration  of  the  criminal 
law,  are  not  accustomed  to  be  oversensitive  in 
regard  to  the  sources  from  wbich  evidence  comes, 
and  will  avail  themselves  of  all  evidence  that  is 
competent  and  pertinent,  and  not  subversive  of 
some  constitutional  or  legal  rights." 

In  Be  Wyoming  Valley  Ice  Cream  Co.  (D. 
C.)  165  Fed.  792,  it  is  Baid: 

"Time  does  not  run  against  the  commonwealth, 
except  as  there  is  something  to  raise  an  estop- 
pel, or  the  law  so  expressly  provides." 

There  is  nothing  fn  this  statute  which  even 
Intimates  that  the  six  months'  period  Involv- 
ed applied  to  criminal  cases  which  themselves 
do  not  prescribe  under  a  year. 

I  have  given  considerable  space  to  the 
opinion  of  the  district  judge  for  the  reason 
that  these  are  well-considered  decisions  quot- 
ed from ;  besides,  it  is  advisable  that  all  said 
upon  the  subject  be  reproduced,  and  the  de- 
cision is  well  worthy  of  consideration. 

I  will  add  that  the  condition  is  peculiar 
and  must  have  been  unexpected  at  the  time 
the  act  was  adopted.  The  rights  of  parties 
considered,  It  certainly  is  not  by  any  means 
conclusive  that  the  state  ever  intended  to 
destroy  ballot  boxes  under  the  circumstances 
disclosed. 

The  very  strict  meaning  of  words  is  not 
always  followed,  and  that  regardless  of  the 
great  injustice  or  exceedingly  absurd  con- 
sequences. There  Is  a  limit  to  the  meaning 
to  be  given  to  words.  There  is  a  strong 
presumption  against  an  unreasonable  or  very 
Inconvenient  intention  on  the  part  of  the  Leg- 
islature and  an  almost  conclusive  presump- 
tion against  the  absurd  and  unjust 

The  judge  has  some  power  of  interpreta- 
tion, and  cannot  be  held  by  hard  and  fast 
theories  at  all  times  and  under  all  circum- 
stances. . 

Does  not  the  rule  that  the  unreasonable 
and  unjust  must  be,  if  possible,  avoided  have 
application,  in  presence  of  the  statute  which 
requires  that  its  spirit  be  considered?   Is  is 


not  to  be  considered  at  all  that  a  certain  con- 
struction leads  to  social  order,  that  is,  always 
assuming  if  a  wrong  has  been  committed,  and 
should,  If  possible,  prevail? 
I  concur  In  the  decree. 

Statement  of  the  Case. 

MONROE,  J.  (dissenting).  Relator  prays 
that  the  Judge  of  the  criminal  district  court, 
herein  made  respondent,  be  prohibited  from 
Interfering  with  him  in  the  discharge  of  the 
duty,  which  the  law  imposes  on  him,  to  re- 
tain in  his  custody,  and  to  cause  to  be  de- 
stroyed, certain  ballots — 

"without  examining  them  or  permitting  them 
to  be  examined  by  any  person  whatsoever." 

The  statute  invoked  by  relator  is  Act  152 
of  1898,  being: 

"An  act  to  preserve  the  purity  of  the  ballot" 
etc 

The  particular  provisions  of  which,  here 
relied  on,  read  as  follows: 

"Sec  21.  •  •  •  The  third  tally  sheet  to- 
gether with  the  ballots  and  a  poll  list  of  the 
persons  voting,  shall  be  returned  to  the  ballot 
box,  which  shall  thereupon  be  sealed  by  the  said 
commissioners,  and  the  said  ballot  box,  contain- 
ing the  ballots  and  tally  sheets  and  poll  lists, 
as  aforesaid,  shall  be  delivered  to  the  clerk  of 
court  to  be  by  him  safely  preserved  for  a  pe- 
riod of  six  months.   •   *  • 

"Sec  23.  •  •  •  That  the  clerk  of  the 
conrt  shall  receive  the  boxes  containing  the 
ballots  cast  at  any  election,  and  the  other 
papers  herein  provided  for  sealed  as  hereinbe- 
fore provided  and  shall  retain  them  in  his  care 
for  six  months,  and  as  soon  as  may  be  there- 
after said  officer  shall  cause  said  ballots  to  be 
destroyed,  without  examining  them  or  permit- 
ting them  to  be  examined  by  any  person  what- 
soever, and  shall  make  an  entry  in  the  records 
of  his  office  that  they  have  been  so  destroyed." 

The  statute  in  question  creates  many  of- 
fenses, some  of  which  would  require  for  their 
establishment  the  production  and  examina- 
tion of  the  ballots,  whilst  others  might  be 
established  by  evidence  of  a  different  kind; 
some  have  particular  penalties  provided, 
whilst  others  are  referred  to  the  penalties  pre- 
scribed, under  the  general  law,  for  offenses 
of  a  similar  character.  For  any  other  viola- 
tion of  the  statute,  including  the  failure  of 
the  clerk  to  destroy  the  ballots,  as  provided 
by  section  23  (which  is  not  declared  to  be  a 
felony),  the  penalty  is  prescribed  by  section 
44,  which  reads: 

"Sec.  44.  •  •  •  •  Any  election  officer  or  oth- 
er person  who  violates  any  of  the  provisions  of 
this  act  shall  be  punished  by  a  fine  of  not  more 
than  one  thousand  dollars  ($1,000)  or  imprison- 
ment for  not  more  than  one  year;  provided, 
that  where  the  offense  is  declared  in  this  act  to 
be  a  felony  then  the  punishment  shall' be  iin- 

[irisonment  in  the  state  penitentiary  for  not 
ess  than  two  nor  more  than  five  years." 

The  facts  out  of  which  this  proceeding  has 
arisen  are  undisputed,  and  are  as  follows: 

An  election  was  held  in  the  parish  of  Or- 
leans on  November  5,  1912,  and  at  its  close 
the  ballot  boxes  containing  the  ballots,  and 


Digitized  by  Google 


1000 


64  SOUTHERN  REPORTER 


duly  sealed,  were  delivered  to  relator,  as 
provided  by  the  paragraph  in  section  21 
which  I  have  quoted.  On  or  about  November 
6th  the  boxes  were  called  for  by,  and  deliver- 
ed to,  the  grand  jury,  and  from  that  time  un- 
til the  first  Monday  in  March,  1913,  the  bal- 
lots therein  contained  were  made  the  subject 
of  investigation  by  that  body,  with  the  re- 
sult that  certain  persons  were  indicted  for 
alleged  violations  of  Act  152  of  1898.  One  of 
the  prosecutions  so  begun  was  dismissed,  on 
demurrer,  by  the  district  court,  and  that 
ruling  was  affirmed  by  this  court  in  a  Judg- 
ment which  became  final  on  May  28,  1913. 
State  v.  Palanque  et  aL,  133  La.  36,  62  South. 
224.  Thereupon  (on  May  29th  and  June 
2d)  the  district  attorney  dismissed  all  the 
other  prosecutions,  so  that  after  the  date 
last  mentioned  there  were  none  pending 
.And  more  than  six  months  having  then  elaps- 
ed since  the  date  of  the  election,  relator,  to 
whose  custody  the  boxes  and  ballots  had 
been  returned,  notified  the  district  attorney 
that  it  was  his  (relator's)  duty  to  destroy  the 
ballots,  whereupon,  about  June  4th,  the  dis- 
trict attorney  obtained  from  the  respondent 
judge  an  informal,  verbal  order  directing 
relator  to  hold  the  boxes  and  preserve  the 
ballots,  and  on  June  12th  the  Attorney  Gen- 
eral and  district  attorney  presented  to  the 
court  a  petition  reading,  in  part,  as  follows: 

"(a)  That  they  have  been  informed  that  on  or 
about  the  5th  and  6th  days  of  November,  1912, 
the  election  laws  of  the  state  were  violated,  and 
crimes  committed,  by  many  of  the  commission- 
ers and  clerks  of  election  who  officiated  at  the 

Soils  in  the  various  precincts  of  the  city  of 
[ew  Orleans  on  Tuesday,  November  5,  1912, 
when  an  election  was  held  to  elect  presidential 
electors,  members  of  Congress,  parish  officials, 
judges,  and  various  other  officers. 

"(b)  That  the  said  crimes  consisted  in  false 
returns  of  said  election  being  made  by  many  of 
said  commissioners  and  clerks. 

"(c)  That  it  is  the  duty  of  your  petitioners 
to  inquire,  ex  officio,  into  said  facts,  and  to 
cause  an  investigation  thereof  to  be  made  be- 
fore your  honor. 

"(d)  That,  in  order  to  make  such  investiga- 
tion, there  should  be  summoned  before  your 
honor  Mortimer  N.  Wisdom,  Louis  Knop,  and 
Samuel  A.  Montgomery,  constituting  the  board 
of  supervisors  of  elections  of  the  parish  of  Or- 
leans, also  Lawrence  J.  Cassidy,  clerk  of  the 
criminal  district  court  of  the  parish  of  Orleans, 
who  shall  produce  before  your  honor,  for  in- 
vestigation, the  ballot  boxes  used  in  said  elec- 
tion, and  that  the  votes  therein  contained  should 
be  counted  in  the  presence  of  the  court,  in  or- 
der to  ascertain  whether  said  crimes  have  been 
committed. 

"(e)  That  the  depositions  of  all  of  said  wit- 
nesses as  may  hereafter  be  summoned  should 
be  taken  in  presence  of  the  court. 

"(f)  Wherefore,  the  premises  considered,  your 
petitioners  pray  that  summonses  issue  to  Morti- 
mer N.  Wisdom,  Louis  Knop,  Lawrence  J.  Cas- 
sidy,  commanding  them  to  appear  before  this 
honorable  court  on  such  a  day  as  your  honor 
may  select,  and  to  appear  from  time  to  time 
thereafter  until  discharged,  in  order  that  their 
depositions  may  be  taken  as  above  shown.  Pe- 
titioners further  pray  that  the  said  Lawrence 
J.  Cassidy,  clerk  of  the  criminal  district  court 
of  the  parish  of  Orleans,  be  ordered  to  bring  be- 
fore the  court  the  ballot  boxes  above  referred 
to  for  investigation.  Petitioners  further  pray 
that  all  of  the  ballots  in  said  boxes  cast  for 


presidential  electors,  Congressmen,  pa.  rid 
rials,  judges,  and  various  other  officers  fcx- 
ed,  in  order  to  ascertain  whether  fals 
fraudulent  returns  thereof  were  ever  xoa 
the  board  of  supervisors  of  elections  l 
parish  of  Orleans,  and  to  the  secretary  of 
or  either  of  them. 

"(g)  Further  pray  for  all  orders  nec4 
and  for  general  relief." 

The  prayer  of  the  petition  was  denl* 
the  district  court  (upon  a  question  of  J 
diction  ratione  materia?) ;  but,  on  applies 
to  this  court,  that  ruling  was  revi 
(State  v.  Baker,  133  La.  919,  63  Soutlx.  . 
and  thereafter  relator  was  ordered  to 1 
duce  the  boxes  and  ballots  on  Decern  t* 
1913,  for  the  purposes  set  forth  in  the  ; 
tion,  to  which  order  he  objected,  on 
ground  that  the  law  makes  it  his  duty  tc 
stroy  the  ballots,  without  himself  examli 
them  or  permitting  them  to  be  examined 
any  person  whatsoever,  and,  his  objeo 
having  been  overruled,  he  presented  to  I 
court  the  application,  upon  which  a  rale , 
and  staying  order  were  issued,  and  whl 
with  the  return  thereto,  constitute  the  mat 
now  under  consideration. 

Relator's  counsel  point  to  article  212 
the  Constitution,  requiring  the  General  . 
sembly  to  provide  some  plan  for  preserri 
the  secrecy  of  the  ballot,  and  to  the  van  i 
provisions  of  Acts  152  of  1898,  49  of  19 
198  and  213  of  1912,  as  declaratory  of,  ai 
intended  to  enforce,  the  public  policy  of  te- 
state upon  that  subject  They  also  poise  i 
sections  1417, 1418, 1419  et  seq.,  of  the  Re n 
ed  Statutes,  and  Acts  198  and  213  of  1912. 1 
indicative  of  the  purpose  of  the  lawmak* 
to  compel  a  speedy  disposition  of  all  matt?: 
arising  out  of  elections,  in  order,  as  il> 
argue,  that  there  may  not  be  kept  perpetui 
ly  in  the  courts  the  strifes  which  charactn 
ize  the  hustings;  and  they  call  the  attentfr 
of  the  court  to  the  fact  that  whilst,  mule 
Acts  98  of  1872-73,  58  of  1877,  8  32  (p  9* 
and  181  of  1894  (p.  223),  ballots  cast  at  a 
election  were  required  to  be  preserved  for  sfc 
months,  Act  152  of  1898  is  the  first  which  n* 
Imposed  upon  the  clerk  the  duty  of  destroy 
lng  them  at  the  expiration  of  that  time 
and  they  contend  that  the  relator,  baric; 
obeyed  the  law  by  preserving  the  ballots  to' 
six  months,  during  which  period  they  wen 
open  to  legal  investigation,  and  were  investi- 
gated, cannot  now  be  compelled  to  viotoM 
the  law  by  failing  to  destroy  them,  and  by 
submitting  them  to  further  investigation- 
The  view  taken  by  the  learned  judge,  made 
respondent,  is  that  section  23  of  the  Act  of 
1898  is  to  be  construed  with  section  9S6  of 
the  Revised  Statutes,  which  fixes  the  pre- 
scription of  prosecutions  for  offenses  such 
those  "under  Investigation"  at  one  year,  and: 

"That  it  cannot  be  presumed  that  the  li<* 
maker  intended  that  a  crime  may  be  prosecute 
at  any  time  within  a  year  after  its  eommisjuon. 
or  after  knowledge  thereof  has  reached  a  pub- 
lic officer  having  the  power  to  direct  a  prosecu- 
tion, and  at  the  same  time  to  command  the  de- 
struction of  the  evidence  thereof  at  the  end  « 
six  months,  especially  if  the  evidence  is  in  ex- 
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-  .  ^^*iat  the  beginning  of  a  probe  thereof,  nn- 

"  J.      :  authority  of  section  1018  of  the  Revised 

n  *iQa,  as  in  the  case  here." 

-  -  -r  . 

r  -learned  Attorney  General  and  district 
*^y,  adopting  the  view  of  the  judge,  aay 
:-    a*  that: 

prescription  runs  against  the  state  or  its 

-  --rz  -  appointed  official  agents,  unless  said  pre- 

.    "  *on  is  positively  and  precisely  leveled  at 
~  .'ereign  in  the  statute.  The  only  prescrip- 
~  :hey  say]  that  is  applicable  to  the  sover- 
"  t__:  -nd  its  said  officials,  in  this  respect,  is  the 
.  ar  prescription  found  in  section  986  of 
. .  _      evised  Statutes." 

■  "  z  »  sections  of  the  Revised  Statutes  thus 

-  -  :-:^ed  to  read  as  follows: 

"  *"  "s.  988.  No  person  shall  be  prosecuted, 
r  -----  or  punished  for  any  offense,  willful  mur- 
.  -i^..irson,  robbery,  forgery, and  counterfeiting 
.  _  .ted,  unless  the  indictment  or  presentment 
*  ~ie  same  be  found  or  exhibited  within  one 
<  c;  -next  after  the  offense  shall  have  been  made 
.  >  rw  n  to  a  public  officer  having  the  power  to 

-  T  :  the  investigation  or  prosecution!  Nor 
"  '_"  any  person  be  prosecuted  for  any  fine  or 
•~      -Iture,  under  any  law  of  this  state,  unless 

>v:  jrosecution  for  the  same  shall  be  instituted 
.n  six  months  from  the  time  of  incurring 
"...  a  fine  or  forfeiture.    Nothing  herein  con- 

-  -  -  id  shall  extend  to  any  person  absconding  or 
:  ~  ~j  -ig  from  justice." 

. -ec.  1018.  Whenever  the  Attorney  General 
. .  ny  district  attorney  shall  be  informed  that 
~ j~    •ime  or  misdemeanor  has  been  committed. 
"-  -**  '■  that  no  complaint  or  declaration  thereof 
'been  made  before  any  judge  or  justice  of 
peace,  it  shall  be  their  duty  respectively  to 
_*.  lire  ex  officio  into  the  fact  by  causing  all 
-;"  -  ions  they  shall  suppose  to  have  some  knowl- 
a  of  the  fact  to  be  summoned  before  some 
?e  or  justice  of  the  peace,  that  their  depo- 
".  .T  ons  may  be  taken." 

Opinion. 

~:.'.3y  reference  to  their  petition  filed  in  the 
.'\itrict  court,  it  will  be  seen  that  the  At- 
.".'.•ney  General  and  district  attorney  are  not 
'. '  gaged  in  the  prosecution  of  any  crime,  hut 
-  e  pursuing  an  investigation  under  R.  S. 
18.    They  allege  that  they  have  been  in- 
.  rmed  that  the  election  laws  of  the  state 
ere  violated  In  various  ways  and  by  various 
arsons  at  an  election  held  on  November  5, 
112;  that  it  is  their  duty  to  inquire  into  the 
lets  and  cause  an  investigation  to  be  made, 
nd: 

"That,  in  order  to  make  such  investigation, 
.  here  should  be  summoned  •  *  •  Lawrence 
.'assidy,  clerk,  *  *  *  who  shall  produce. 
'  *  *  for  investigation,  the  ballot  boxes  used 
n  said  election,  and  that  the  votes  therefrom 
ihould  be  counted  in  the  presence  of  the  court, 
in  order  to  ascertain  whether  said  crimes  have 
been  committed." 

By  way  of  answer  to  the  demand  so  made, 
the  clerk  refers  the  court  to  the  statute 
which  creates  the  crimes  that  are  under  in- 
vestigation, and  provides  the  penalties  there- 
for, and  he  calls  attention  to  the  fact  that 
ihe  establishment  of  some  of  those  crimes  is 
necessarily  dependent  upon  the  production  In 
evidence  of  the  ballots  in  question,  and  to 
the  further  fact  that  the  lawmakers  have, 


nevertheless,  incorporated  in  the  same  stat- 
ute a  section  which  declares  that,  at  the 
expiration  of  a  period  of  six  months  from 
the  date  of  the  election  at  which  the  ballots 
were  cast,  the  clerk — their  custodian — "shall 
cause  said  ballots  to  be  destroyed,  without 
examining  them  or  permitting  them  to  be 
examined  by  any  person  whatsoever,"  and 
another  section  which  declares  that,  upon 
his  failure  to  do  as  thus  required,  he  shall 
be  subjected  to  the  penalty  of  fine  or  impris- 
onment. 

The  question,  then,  suggests  itself:  Under 
what  rule  of  Interpretation,  or  by  what  pro- 
cess of  reasoning,  can  it  be  held  that  the  gen- 
eral authority  conferred  upon  one  officer  of 
the  state  by  a  statute  enacted  nearly  a  cen- 
tury ago,  and  relating  to  the  investigation 
of  crimes  in  general,  is  paramount  to  the 
specific  duty  imposed  upon  another  state  of- 
ficer, in  precise  terms,  and  with  a  penalty 
for  its  nonperformance,  by  a  statute  of  re- 
cent enactment,  dealing  with  a  particular 
subject,  and  creating  and  penalizing  particu- 
lar crimes  that  may  be  committed  in  con- 
nection therewith?  Construing  other  legis- 
lation providing  for  contests  of  elections  with 
the  act  of  1898,  considered  as  a  whole,  I  con- 
clude that  the  purpose  of  the  act  last  men- 
tioned In  requiring  that  the  ballots  shall  be 
preserved  for  six  months  is  that  during  that 
period  they  may  be  available  as  evidence  in 
any  legal  proceeding,  Instituted  within  such 
period,  having  for  its  object  the  vindi<(ation 
of  any  right  growing  out  of,  or  the  punish- 
ment of  any  wrong  perpetrated  at,  the  elec- 
tion at  which  the  ballots  were  voted,  and 
that,  when  thus  invoked,  they  are  to  con- 
tinue in  existence  for  all  the  purposes  of 
such  proceeding.  But  I  find  no  warrant  for 
the  conclusion  that,  if  not  so  called  'for 
within  six  months,  the  courts  may  declare 
Inoperative  the  law  requiring  the  clerk  to 
destroy  the  ballots  after  the  expiration  of 
that  period,  and  may  then  compel  the  clerk 
to  produce  them,  if  another  state  officer 
should  determine  that  he  may,  or  does,  need 
them  for  the  discharge  of  some  duty  Imposed 
upon  him. 

The  language  of  section  23  precludes  the 
idea  that  the  ballots  are  to  be  used  for  the 
purposes  of  any  proceeding,  whether  civil  or 
criminal,  which  is  begun  after  the  expiration 
of  the  delay  therein  specified.  The  rule  that 
evidence,  though  illegally  obtained,  may  be 
used  in  criminal  prosecutions  has  no  appli- 
cation here,  for  the  question  to  be  determin- 
ed is  whether  the  courts  can  lend  their  aid  to 
the  illegal  obtentlon  of  evidence.  The  law 
makes  the  clerk,  not  the  court,  the  custodian 
of  the  ballots,  and  Imposes  upon  him,  not 
the  court,  the  duty  of  destroying  them  under 
conditions  which  are  shown  to  have  arisen. 
The  language  in  which  that  duty  is  imposed 
is  more  specific  than  that  in  which  the  duty 
which  the  prosecuting  officers  of  the  state  are 
endeavoring  to  discharge  is  imposed  upon 


Digitized  by  Google 


1002 


64  SOUTHERN  REPORTER 


them;  in  fact,  Is  as  specific  and  emphatic  as 
language  could  well  be  made,  for  it  refers,  not 
only  to  a  particular  officer,  but  to  particu- 
lar things  in  his  possession,  and  requires  him 
to  destroy  those  things  at  a  particular  time, 
"without  examining  them  or  permitting 
them  to  be  examined  by  any  person  whatso- 
ever," all  under  penalty  of  fine  and  imprison- 
ment in  the  event  of  his  failure  to  do  as  re- 
quired. The  Attorney  General  and  district 
attorney  say,  in  their  brief: 

"The  state  is  not  expressly  mentioned  in  said 
section,  nor  are  the  proper  prosecuting  officers 
expressly  included  therein.  No  prescription 
runs  against  the  state  or  its  duly  appointed 
official  agents,  unless  said  prescription  is  posi- 
tively and  precisely  leveled  at  the  sovereign 
in  the  statute." 

The  Attorney  General,  the  district  attor- 
ney, and  the  clerk  are,  however,  alike,  offi- 
cers of  the  state,  and  the  state,  through  its 
lawmaking  department,  has  made  the  clerk 
its  especial  official  agent  for  the  destruction 
of  the  ballots  here  in  question;  whereas,  it 
has  conferred  no  special  authority  with  ref- 
erence to  the  destruction  of  said  ballots  up- 
on any  other  officer. 

The  state  has,  upon  the  one  hand,  created 
certain  offenses,  and  has,  in  the  same  statute, 
ordained  that  ballots  which  might  be  useful 
in  the  investigation  or  prosecution  of  some 
of  those  offenses  shall  be  destroyed  within 
a  certain  time,  and  by  a  designated  officer, 
and  has,  upon  the  other  hand,  Imposed  upon 
other  officers  the  duty  of  investigating  and 
prosecuting  all  offenses  that  are  brought  to 
their  knowledge.  It  was  entirely  competent 
for  the  officers  last  mentioned,  within  the 
limit  of  time  fixed  by  R.  S.  986,  to  investi- 
gate and  prosecute  any  offense  denounced  by 
the'  Act  of  1898  which  they  had  reason  to 
believe  or  had  found  was  committed  in  the 
election  of  November  5,  1912,  and  during  the 
six  months  following  that  election  they  were 
entitled  to  use,  and  did  use,  the  ballots  then 
cast  for  the  purposes  of  such  investigation 
and  of  the  prosecutions  which  resulted  there- 
from. But  the  only  investigation  instituted 
by  them  within  the  six  months  terminated; 
the  prosecutions  were  dismissed  by  the  courts 
or  abandoned  by  the  prosecutors;  the  bal- 
lots were  returned  to  the  custody  of  the 
clerk;  and  the  time  came  and  passed  when, 
under  the  law,  the  clerk  was  no  longer  re- 
quired, or  even  authorized,  to  retain  them, 
but  was  required,  in  the  most  positive  lan- 
guage and  under  penalty,  to  destroy  them, 
"without  examining  them  or  permitting  them 
to  be  examined  by  any  person  whatsoever," 
so  that,  though  a  new  Investigation  may  have 
been  instituted,  and  new  indictments  may 
be  found,  the  clerk  cannot  now  be  required  to 
produce  or  surrender  the  ballots,  nor  could 
he  do  so  voluntarily,  without  violating  his 
duty  and  the  law.  The  case  Is  not  one  in 
which  the  doctrine  that  prescription  does  not 
run  against  the  state,  unless  it  is  so  declared 


by  statute  in  precise  terms,  can  be  applied, 
since,  as  we  have  seen,  the  language  of  the 
statute  Invoked  by  the  relator  Is  as  certainly 
directed  to  a  state  officer,  and  even  more 
certainly  commands  him  to  do  that  which 
he  is  seeking  to  do,  as  and  than  does  section 
986  of  the  Revised  Statutes  confer  upon  oth- 
er officers  the  authority  to  prosecute  and 
limit  the  time  within  which  that  duty  shall 
be  discharged.  The  adjudged  cases  bearing 
upon  the  particular  point  at  issue  are  not 
numerous.  Relator's  counsel  refer  to  the 
case  of  Keenan  v.  People,  58  111.  App.  246- 
248  (1895),  where  it  was  said: 

"Courts  do  not  make  the  law;  they  may 
and  do  declare  what  it  is,  and  may  compel 
obedience  to  it;  they  have  no  power  to  com- 
mand any  one  to  disobey  the  law,  or  to  do 
that  which  it  does  not  enjoin.  The  election 
commissioners  being  forbidden  to  open  the 
packages  in  which  the  ballots  intrusted  to 
their  care  are  contained,  except  in  the  case 
of  an  ■  election  contest,  a  court  has  not  the 
power,  under  other  circumstances,  to  require 
them  to  produce  and  submit  to  examination  th» 
ballots  m  their  keeping.  It  is  immaterial 
what  the  public  urgency  may  be  which  seems  to 
demand  that  public  officers  or  private  citizens 
violate  the  law;  neither  for  the  purpose  of 
convicting  the  guilty  or  acquitting  the  inno- 
cent have  courts  authority  to  direct  any  one 
to  act  in  disregard  of  the  law." 

In  State  v.  Bate,  70  Wis.  409,  36  N.  W.  17- 
19,  in  which  30  days  were  allowed  for  a  re- 
count in  a  contested  election,  after  which  the 
ballots  were  to  be  destroyed,  without  exami 
nation,  as  in  the  case  at  bar,  it  was  held 
that,  the  time  having  expired  within  which 
the  recount  could  be  demanded,  the  ballots 
had  no  legal  existence. 

In  Ex  parte  Arnold,  128  Mo.  256,  30  S.  W. 
768,  33  L.  R.  A.  386,  49  Am.  St  Rep.  557,  it 
was  held  that,  the  use  of  the  ballots  being 
limited  to  contested  election  cases,  they  could 
not  be  placed  at  the  service  of  the  grand 
Jury. 

And  Ex  parte  Brown,  97  CaL  83,  31  Pac. 
842,  is  to  much  the  same  effect  • 

In  the  case  of  Comm.  v.  Ryan,  157  Mass. 
403,  32  N.  E.  349,  cited  by  respondent  the 
question  arose  upon  the  admissibility  In  evi- 
dence of  a  ballot  which  was  objected  to  up- 
on the  ground  that  It  should  have  been  de- 
stroyed by  the  clerk  and  had  been  obtained 
by  unlawful  means.  The  court  said,  upon 
that  point: 

"Whether  the  process  used  in  this  case  for 
obtaining  the  production  of  the  ballot  before  the 
court  was  the  proper  one,  we  need  not  consider, 
for,  if  it  were  not,  it  does  not  affect  the  ques- 
tion of  the  admissibility  of  the  ballots  as  evi- 
dence." 

In  the  Instant  case,  as  I  have  said,  the 
question  is,  npt  whether  evidence  illegally 
obtained  will  be  admitted,  but  whether  a 
court  can  lend  itself  to  the  illegal  obtention 
of  evidence  by  undertaking  to  prevent  a  state 
official  from  doing  that  which  the  law  re- 
quires him  to  do,  and  by  compelling  him  to 
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do  that  which  the  law  prohibits  him  from 
doing.  In  the  case  cited  the  court  held  that 
there  was  nothing  In  the  Massachusetts  stat- 
ute which  was  intended  to  affect  the  power 
of  the  court  to  compel  the  production  of  bal- 
lots as  the  best  evidence,  if  proof  of  what 
was  on  the  ballot  became  necessary  for  ei- 
ther the  prosecution  or  the  defense.  Counsel 
for  relator  appears  to  have  examined  the 
statute  referred  to,  and  to  have  found  that 
it  requires  the  preservation  of  the  envelopes 
containing  the  ballots  "until  the  legal  re- 
quirements have  been  complied  with,"  but,  as 
we  infer,  does  not  require,  under  penalty 
of  fine  and  imprisonment,  that  a  particular 
officer  shall,  after  the  expiration  of  a  fixed 
delay,  cause  the  ballots  to  be  destroyed, 
"without  examining  them,  or  permitting  them 
to  be  examined."  Section  101,  c.  423,  Acts  of 
Mass.  1890.  The  difference  between  such 
statutes  and  that  now  under  consideration 
ia  a  very  wide  and  a  very  obvious  one.  Oth- 
er cases  cited  on  behalf  of  the  state  do  not 
appear  to  me  to  cover  the  issue  immediately 
presented,  as  to  which  the  weight  of  authori- 
ty, including  the  recognized  rules  governing 
the  interpretation  of  laws,  in  my  opinion, 
sustains  the  contentions  of  the  relator. 

If  nothing  had  been  done,  within  six 
months  after  the  election,  requiring  an  ex- 
amination of  the  ballots,  and  the  clerk  had 
thereafter  suggested  to  the  district  attorney 
or  the  Attorney  General  that  they  then  be 
examined  for  any  purpose  whatever,  I  can 
conceive  of  no  advice  that  It  would  have 
been  proper  for  those  officers,  or  either  of 
them,  to  have  given  him,  save  that  the  law 
made  it  his  duty  to  destroy  the  ballots,  with- 
out himself  examining  them  or  permitting 
either  of  them  or  any  one  else  to  examine 
them,  and  that  they  could  not  advise  him  to 
commit  a  penal  offense  in  order  to  facilitate 
an  inquiry  with  a  view  of  ascertaining 
whether  some  other  offense  had  been  com- 
mitted by  some  other  person  or  persons  or  for 
any  other  purpose.  And  I  can  see  no  dif- 
ference In  principle  between  the  case  thus 
stated  and  that  here  presented. 

Construing  section  23  of  Act  152  of  1898 
with  section  9S6  of  the  Revised  Statutes,  I 
think  that  the  Revised  Statutes,  being  a  stat- 
ute of  general  application,  must  yield  when- 
ever the  two  may  be  found  to  conflict  with 
each  other,  to  the  extent  necessary  to  the  en- 
forcement of  the  particular  statute  of  the 
later  date,  which,  In  my  opinion,  was  intend- 
ed as  in  the  nature  of  a  statute  of  repose, 
since  a  law  which  requires  the  destruction, 
within  a  given  period,  of  the  ballots  cast  at 
an  election  is,  in  effect,  a  law  establishing  a 
period  of  prescription  against  proceedings 
for  the  investigation  of  the  legality  of  such 
election. 

For  the  reasons  thus  given,  I  dissent  from 
the  opinion  and  decree  handed  down  by  the 
majority  of  the  court  in  this  case. 


(135  La.) 

No.  19,821. 
LEWY  v.  WILKINSON. 
(Supreme  Court  of  Louisiana.   April  13,  1914.) 

(Byllabu*  by  Editorial  Staff.) 

1.  Pleading  (§  216*)— Petition— Exception 
of  No  Cause  of  Action. 

An  exception  of  no  cause  of  action  must 
be  disposed  of  on  the  face  of  the  petition  alone, 
and  not  by  referring  it  to  the  merits. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  535-539;  Dec.  Dig.  §  216.*] 

2.  Bills  and  Notes  (|  469*)  —  Indorsee  — 
Surety— Petition. 

A  petition  in  an  action  on  notes  annexed 
to  it  and  made  a  part  thereof,  which  alleges 
that  the  notes  were  protested,  and  that  de- 
fendant obligated  himself  as  surety,  while  the 
notes  showed  that  he  was  liable  as  indorser 
only,  is  defective,  for  failing  to  allege  that  no- 
tice of  presentment  of  the  notes  for  payment 
was  given  to  defendant  as  indorser;  since  the 
notes  annexed  to  the  petition  controlled  the 
averments  thereof. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §g  1494-1502;  Dec.  Dig.  § 
469.*] 

3.  Pleading  ($J  310,  31 1*)— Instruments  An- 
nexed to  Pleadings— Conclusiveness. 

Instruments  annexed  to  a  petition  and 
made  a  part  thereof  control  the  averments  of 
the  petition  founded  on  them,  but  an  allegation 
that  an  instrument  is  "filed  with"  the  petition 
does  not  make  it  a  part  thereof,  within  this 
rule. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  345,  944-947;  Dec.  Dig.  f|  310, 
311.*] 

4.  Appeal  and  Ebbob  (§  870*)— Questions 
Reviewable. 

Where  defendant  did  not  appeal  from  the 
judgment  which  overlooked  his  exception  of 
no  cause  of  action,  and  did  not  file  any  answer 
to  the  appeal,  the  Supreme  Court  could  not 
pass  on  the  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ««  3451,  3487-3489,  3491- 
3512;   Dec  Dig.  §  870.*] 

5.  Bills  and  Notes  (§  239*)— Fraud— Evi- 
dence. 

Where  one  of  three  indorsers  of  a  note  ex- 
ecuted by  a  corporation  had  been  a  receiver  of 
the  corporation  immediately  before  the  execu- 
tion of  the  note,  the  indorsers  must  be  con- 
clusively charged  with  knowledge  of  the  value 
of  the  assets  of  the  corporation,  and  none  of 
them  could  rely  on  representations  of  the  payee 
as  to  such  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  530-632,  570;  Dec.  Dig.  | 
239.*] 

6.  Bills  and  Notes  (§  239*)  —  Fraud  —  Evi- 
dence. 

Where  a  note  was  executed  as  a  compro- 
mise of  a  litigation  between  the  parties  there- 
to, each  party  must  be  presumed  to  have  acted 
on  his  own  knowledge  of  the  matters,  and  the 
parties  indorsing  the  note  could  not  rely  on 
misrepresentations  alleged  to  have  been  made 
by  the  payee. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  530-532,  570;  Dec.  Dig.  9 
230.*] 

7.  Cancellation  of  Instbuments  (j  24*)  — 
Restobation  of  Considebation— ^Fbaud— 
Want  of  Consideration. 

Where  a  note  was  given  in  pursuance  of 
a  contract  and  as  a  part  thereof,  the  note  could 
not  be  annulled  on  the  ground  of  fraud  or  want 
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of  consideration,  where  the  contract  could  not 
be  annulled  because  it  was  impossible  to  place 
the  parties  in  status  quo. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §§  38-88;  Dec.  Dig. 
8  24.*] 

8.  Bills  and  Noras  (§  266*)  —  Indorsees  — 
Liability — Release  of  Owe  Indorsee— Ef- 
fect. 

Indorsers  of  a  note  are  not  debtors  in  so- 
li do,  and  a  release  of  one  by  virtue  of  a  com- 
promise made  with  the  payee  is  not  a  release 
of  the  others. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fi{  681-609;  Dec.  Dig.  g 
256.*] 

9.  Bills  and  Notes  (|  396*)  —  Indorsees — 
Presentment  fob  Payment. 

Under  Negotiable  Instruments  Act  (Acts 
1904,  No.  64)  I  63,  providing  that  one  placing 
his  signature  on  an  instrument  otherwise  than 
as  maker,  drawer,  or  acceptor  is  deemed  to  be 
indorser.  unless  he  clearly  indicates  his  inten- 
tion to  be  bound  in  some  other  capacity,  one 
signing  his  name  on  the  back  of  a  note,  with- 
out indicating  an  intention  to  bind  himself  oth- 
erwise than  as  indorser,  is  liable  only  as  an  in- 
doraer, and,  to  hold  him  liable  as  such,  there 
muat  be  timely  presentment  of  the  note  for 
payment  and  notice  of  dishonor. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1022-1028;  Dec  Dig.  § 
396.*] 

10.  Bills  and  Notes  (f  404*)— Indohbers— 
Presentment  fob  Payment— Notice  of  Dis- 
honor—Time. 

Under  Negotiable  Instruments  Act  (Acts 
1904,  No.  64)  {8  71,  85,  86,  providing  that  pre- 
sentment for  payment  of  a  note  must  be  made 
on  the  day  of  its  maturity,  and  that  the  time  of 
payment  is  determined  by  excluding  the  day 
from  which  the  time  is  to  begin  to  run,  and  in- 
cluding the  date  of  payment,  a  note  dated  No- 
vember 8th,  and  payable  12  months  after  date, 
matures  on  November  8th  following,  and  pre- 
sentment of  the  note  for  payment  on  Novem- 
ber 9th  following  is  not  timely. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {8  1091-1099,  1101-1103; 
Dec.  Dig.  8  404  *] 

11.  Limitation  of  Actions  (J  41*)  —  Bills 
and  Notes— Pleading  in  Compensation— 
Prescription. 

An  indorser,  when  sued  on  a  note,  may 
plead  in  compensation  notes  acquired  before  the 
maturity  of  the  note  sued  on,  provided  the 
notes  were  not  prescribed  when  acquired,  though 
prescribed  when  pleaded,  since  the  notes  were 
reciprocal  obligations,  so  that  compensation 
took  place  between  them  the  moment  tbey  were 
held  by  the  two  parties,  as  provided  by  Civ. 
Code,  art  220& 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  88  214,  215;  Dec.  Dig.  8 

12.  Set-Off  and  Counterclaim  (8  52*)— Lia- 
bility of  In  do RflEB — Right  to  Plead  Notes 
in  Compensation. 

An  indorser  on  a  note,  with  waiver  of  de- 
mand, protest,  and  notice  of  protest,  is  uncon- 
ditionally bound  thereon,  within  Negotiable  In- 
struments Act  (Acts  1904,  No.  64)  8  3,  and  he 
may  plead  in  compensation  notes  against  the 
payee,  acquired  before  the  payee  protested  the 
note  as  holder. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  88  118-120,  122;  Dec 
Dig.  8  52.*] 

Appeal  from  the  First  Judicial  District 
Court,  Parish  of  Caddo;  E.  W.  Sutherlin, 
Judge. 


Action  by  Gas  Lewy  against  J.  D.  Wilkin- 
son. From  a  judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

8.  I.  Foster  and  W.  A.  Mabry,  both  of 
Shreveport,  for  appellant  Blanchard,  Bar- 
rett ft  Smith  and  Alexander  ft  Wilkinson,  all 
of  Shreveport,  for  appellee. 

PROVOSTY,  J.  This  suit  Is  upon  two 
notes  for  $1,666.66  each,  and  one  for  $5,000. 
They  are  promissory  notes  in  the  simplest 
form,  containing  nothing  on  their  face  but 
the  mention  of  the  date  and  place  when  and 
where  executed  and  the  promise  to  pay  to  the 
order  of  W.  H.  Powell  the  amount  named, 
one  year  after  date,  followed  by  the  signature 
of  Powell  Bros,  ft  Sanders  Company,  Limited, 
and  nothing  on  their  back  but  the  signature 
of  said  company,  and  those  of  D.  G.  Sanders. 
T.  C.  Win  gate,  and  defendant,  and,  under  or 
following  these  signatures,  an  indorsement 
over  to  plaintiff  in  these  words: 

"Pay  to  the  order  of  Gus  Lewy.    W.  H. 

Powell." 

[1-4]  Defendant  filed  an  exception  of  no 
cause  of  action.  This  exception  was  refer- 
red to  the  merits,  notwithstanding  the  fact 
that  an  exception  of  no  cause  of  action  must 
be  disposed  of  on  the  face  of  the  petition; 
that  no  evidence  can  be  considered  in  connec- 
tion with  it  Said  exception  was  well  taken, 
and  should  have  been  sustained.  The  notes, 
being  annexed  to,  and  made  part  of,  the  pe- 
tition, show  that  defendant's  liability  is  as 
Indorser,  and  not  as  surety;  and  the  peti- 
tion does  not  contain  the  allegation  that  no- 
tice of  the  presentment  of  the  notes  for  pay- 
ment was  given  to  the  defendant — an  allega- 
tion which  this  court  has  held  must  be  made 
expressly  for  showing  a  cause  of  action 
against  an  indorser.  Wisdom  ft  Levy  v.  Bille. 
120  La.  700,  45  South.  554.  It  only  alleges 
that  the  notes  were  duly  protested.  True  it 
contains  also  the  allegation  that  the  defend- 
ant obligated  himself  as  surety;  but  the 
notes  show  differently;  and  it  is  well  set- 
tled that  documents  annexed  to  a  petition 
control  the  averments  of  the  petition  founded 
upon  them.  Had  the  proces  verbal  of  the 
protest  been,  like  the  notes,  annexed  to,  and 
made  part  of,  the  petition,  it  might  have  con- 
stituted a  sufficient  allegation  that  this  no- 
tice had  been  given ;  but  it  was  only  alleged 
to  be  "filed  herewith,"  and  hence  was  no  part 
of  the  petition.  The  trial  court  did  not  pass 
upon  this  exception  at  all  (notwithstanding 
that  defendant  had  expressly  and  guardedly 
reserved  it  in  his  answer),  but  decided  the 
case  upon  "the  law  and  the  evidence.**  De- 
fendant took  no  appeal  from  the  judgment 
which  thus  overlooked  this  exception,  and 
has  not  filed  in  this  court  any  answer  to  the 
appeal.  We,  therefore,  are  not  in  a  position 
to  pass  upon  the  exception,  and  have  noticed 
it  merely  for  the  purpose  of  again  calling  the 
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attention  of  our  brethren  of  the  trial  courts 
to  the  advisability  and  Importance  of  dispos- 
ing of  snch  exceptions  on  the  face  of  the 
papers,  and  not  by  referring  them  to  the  mer- 
its. 

On  the  merits,  the  case  was  elaborately 
contested  on  the  defense  of  the  notes  being 
null  because  of  having  been  obtained  through 
misrepresentation  and  fraud.  In  view  of  this 
defense  having  been  the  one  upon  which  the 
case  was  mainly  contested,  and  upon  which 
the  large  record  was  made  up,  and  of  its 
being  the  one  to  which  nine-tenths  of  the 
briefs  is  devoted,  we  have  thought  best  to 
notice  it,  although  the  doing  so  is  not  neces- 
sary for  disposing  of  the  case.  The  facts,  in 
that  connection,  are  these: 

Powell  was  president  of  the  Powell  Bros. 
&  Sanders  Company,  which  was  a  sawmill 
corporation,  owning  a  sawmill,  a  store,  tim- 
ber lands,  and  a  lot  of  lumber  on  its  yards. 
It  was  placed  by  the  state  court  in  the  hands 
of  a  receiver,  who  was  the  same  Wingate 
who  is  lndorser  on  the  notes.  After  the  com- 
pany had  been  under  the  management  of  the 
receiver  for  something  over  a  year,  it  made 
an  arrangement  with  D.  G.  Sanders,  the  ln- 
dorser on  the  notes,  by  which  Sanders  was  to 
investigate  the  affairs  of  the  company,  and, 
if  he  found  them  satisfactory,  was  to  furnish 
it  the  money  necessary  for  taking  it  out  of 
the  hands  of  the  receiver.  This  is  not  the 
same  Sanders  whose  name  figures  in  that  of 
the  company.  He  made  this  investigation, 
but  says  it  was  not  "very  satisfactory."  It 
was  satisfactory  enough  to  lead  him  to  fur- 
nish some  $150,000.  By  means  of  this  money, 
the  company  obtained  its  release  from  the 
receivership,  and  resumed  operations.  It  op- 
erated for  some  three  months,  until  the  said 
D.  G.  Sanders  and  Powell  had  a  falling  out. 
Sanders  then  combined  with  other  creditors, 
in  an  effort  to  have  the  receivership  rein- 
stated; but,  failing  in  this,  he  addressed 
himself  to  the  federal  court  in  a  like  effort; 
and  it  was  pending  this  application  to  the 
federal  court,  and  by  way  of  settlement  and 
compromise  of  this  litigation,  that  the  agree- 
ment in  pursuance  of  which  the  notes  sued 
on  were  given  was  entered  into.  By  Its 
terms  Powell  retired  from  the  presidency  of 
the  company  and  severed  his  connection  alto- 
gether with  it,  transferring  his  stock  to  San- 
ders, Wingate,  and  Hicks. 

[5]  The  contention  of  defendant  is  that 
Powell  misrepresented  the  amount  and  value 
of  the  assets  of  the  company.  This  conten- 
tion does  not  appear  to  us  to  be  even  plausi- 
ble. As  a  necessary  incident  to  the  receiv- 
ership, a  complete  inventory  of  the  affairs 
of  this  company  had  had  to  be  made.  This 
inventory  was  readily  accessible  to  all.  Win- 
gate, as  receiver,  must  be  conclusively  pre- 
sumed to  have  informed  himself  as  to  the 
condition  of  those  affairs;  and,  since  he, 
Sanders,  and  Hicks  were  acting  together  in 
this  transaction — each  acting  for,  and  repre- 


senting, all— this  knowledge  of  his  is  conclu- 
sively imputable  to  his  said  associates.  San- 
ders had  made  an  investigation  of  these  same 
affairs.  True,  between  the  time  of  this  in- 
vestigation and  of  the  discharge  of  Wingate 
as  receiver,  which  occurred  at  about  the 
same  time,  and  the  time  of  the  compromise 
with  Powell,  some  three  months  elapsed,  dur- 
ing which  Powell  was  in  charge  of  the  affairs 
of  the  company ;  but  It  is  not  pretended  that 
any  change  took  place  In  these  affairs  during 
these  three  months,  except  that  it  is  said  that 
the  stock  of  goods  in  the  store — an  altogether 
minor  item — was  greatly  depleted.  The  com- 
plaints are  that  the  quantity  and  quality  of 
the  lumber  on  the  yards  was  misrepresented 
by  Powell ;  that  the  quality  of  timber  on  the 
lands  was  misrepresented;  that  the  titles 
to  much  of  the  lands  was  not  good,  etc.,  etc. 
Nothing  shows  that  Powell  was  better  in- 
formed than  Wingate  as  to  the  titles,  or  than 
Sanders  as  to  the  lumber  and  timber,  or  as 
to  the  condition  of  the  stock  in  the  store. 
The  store  was  in  the  charge  of  employes  of 
the  company,  who,  so  far  as  the  record 
shows,  would  have  furnished  information  as 
to  the  condition  of  the  stock  just  as  readily 
to  Wingate  or  Sanders  as  to  Powell.  San- 
ders, under  the  contract  by  which  he  furnish- 
ed the  $150,000,  acquired  an  interest  in  the 
business  which  would  have  entitled  him  to 
require  this  Information  to  be  furnished  him. 
There  is  no  certainty  that  Powell  made  any 
misrepresentation,  and  still  less  that,  if  he 
made  any,  he  did  so  intentionally.  Wingate, 
Sanders,  and  Hicks  made  no  effort  to  rescind 
their  bargain  with  Powell.  They  took  active 
charge,  and,  even  after  the  lapse  of  12 
months,  they  were  still  paying  the  notes  to 
Powell  without  demur.  It  is  only  after  this 
suit  had  been  brought  upon  the  notes  that 
complaint  was  heard. 

[I]  Defendant  and  his  counsel  discuss  the 
case  as  if  the  transaction  had  been  a  sale 
pure  and  simple;  whereas  it  was  the  com- 
promise of  a  litigation,  and  Powell  was  not 
merely  selling  his  interest  in  the  corporation, 
but  was  relinquishing  his  control  of  the  cor- 
poration, and  the  other  parties  to  the  agree- 
ment were  obtaining  this  control.  This  con- 
trol may  have  been  valuable;  in  fact,  may 
have  been,  itself,  worth  the  amount  of  these 
notes,  irrespective  altogether  of  whether  the 
corporation  was  solvent  or  insolvent  Fraud, 
no  doubt,  is  fraud,  and  vitiates  all  acts  it 
enters  into,  compromises  as  well  as  sales; 
but,  in  the  appreciation  of  the  alleged  acts 
of  misrepresentation  in  any  particular  case, 
it  makes  quite  a  difference  whether  the  par- 
ties, in  entering  Into  their  contract,  acted 
in  confidence,  relying  easily  upon  each  other's 
statements,  or  dealt  at  arm's  length,  as  in  the 
compromise  of  a  litigation,  when  each  party 
is  to  be  supposed  to  have  acted  more  upon  his 
own  knowledge  of  the  matter  involved  than 
upon  any  Information  derived  from  his  ad- 
versary.  From  all  the  circumstances  of  the 
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case,  it  Is  evident  that  Wingate  and  Sanders 
were  acting  on  their  own  knowledge  of  the 
situation,  and  not  upon  the  mere  statements 
of  Powell. 

In  Exchange  Bank  T.  Williams,  120  La. 
901,  46  South.  935,  this  court  said: 

"One  may  engage  in  a  business  transaction 
with  his  eyes  closed  if  it  pleases  him,  but,  if  no 
unfair  advantage  be  taken,  there  is  no  reason 
why  he  should  thereafter  complain  of  a  lack  of 
information,  which  he  might  readily  have  ob- 
tained if  he  had  kept  his  eyes  open.  Where 
one  undertakes  to  transfer  only  the  interest  in 
particular  property  that  he  possesses,  and  the 
transferee  is  in  position  to  know  as  well  as  he 
the  extent  of  that  interest,  and  both  parties 
act  in  good  faith,  the  transferee  has  no  just 
cause  of  complaint  if  the  interest  acquired  by 
him  proves  to  be  less  valuable  than  he  expect- 
ed." 

See,  also,  Cypress  Go.  v.  Shadel,  52  La. 
Ann.  2094,  28  South.  292. 

[7]  But  there  is  a  peremptory  reason, 
founded  on  law,  why  the  makers  and  in- 
dorsers  of  these  notes  cannot  refuse  to  pay 
them  on  the  ground  of  fraud  or  want  of 
consideration.  The  notes  cannot  be  thus  an- 
nulled without  the  contract  in  pursuance  of 
which  they  were  given,  and  part  of  which 
they  are,  be  annulled  at  the  same  time;  and 
this  cannot  now  be  done,  because  most  of 
the  property  of  the  corporation  has  been 
disposed  of,  and  the  corporation  has  prac- 
tically ceased  to  exist,  and  it  would  there 
fore  be  impossible  to  replace  the  parties  in 
the  position  they  occupied  at  the  time  of 
the  contract 

"The  contract  can  only  be  rescinded  where 
it  is  possible  to  put  the  parties  back  to  their 
original  position  and  with  their  original  rights. 
A  contract  voidable  for  fraud  cannot  be  avoided 
when  the  other  party  cannot  be  restored  to  his 
status  quo;  for  a  contract  cannot  be  rescind- 
ed in  part  and  stand  good  for  the  residue.  If 
it  cannot  be  rescinded  in  toto,  it  cannot  be 
rescinded  at  all;  but  the  party  complaining  of 
the  nonperformance,  or  of  the  fraud,  must  resort 
to  an  action  in  damages. 

"A  party  cannot  affirm  a  contract  in  part  and 
repudiate  it  in  part  He  cannot  accept  the 
benefits  on  the  one  hand  while  he  shirks  the  dis- 
advantages on  the  other."   9  Cyc.  437,  438. 

See,  also,  Pugh  v.  Cantey,  33  La.  Ann. 
786;  Poche  v.  N.  O.  Home,  etc.,  52  La.  Ann. 
1287,  27  South.  797;  Miguez  v.  Delcambre, 
125  La.  176-191,  51  South.  108;  Latham  v. 
Hicky,  21  La.  Ann.  425. 

[8]  Another  defense,  which  we  notice  sim- 
ply because  of  its  having  been  so  strenuously 
urged,  is  that  defendant  was  released  by  vir- 
tue of  a  compromise  made  by  W.  H.  Powell 
with  T.  O.  Wingate,  by  which  the  latter  was 
released.  Defendant  contends  that  Wingate 
was  a  debtor  In  solldo  with  him  on  the  notes, 
and  that  the  release  of  one  debtor  in  solldo 
released  the  others. 

A  sufficient  answer  to  that  contention  is 
that  colndorsers  are  not  debtors  In  solldo. 
Jacobs  v.  Williams,  12  Rob.  183 ;  McOalop  v. 
Newcomb,  2  La.  Ann.  332;  Hickman  v.  Staf- 
ford, 2  La,  Ann.  793 ;  Barrow  v.  Shields,  18 


La.  Ann.  67-69;  N.  O-  &  C.  R.  Co.  v.  Ghaney, 
3  La.  Ann.  262. 

The  other  defenses  are:  First,  that  timely 
presentment  of  the  notes  for  payment  was 
not  made  and  notice  of  their  dishonor  was 
not  given,  as  required  by  the  commercial 
law  for  holding  an  indorser;  and,  second, 
that  the  notes  have  been  extinguished  by 
compensation. 

[f]  In  opposition  to  the  first  of  these  de- 
fenses, plaintiff  contends  that  the  defendant 
signed  the  notes  as  surety,  and  not  as  In- 
dorser, and  that  there  was  timely  present- 
ment for  payment  and  notice  of  dishonor  as 
to  the  $6,000  note,  though  not  as  to  the  other 
two. 

The  petition  alleges  that: 

"As  a  material  part  of  said  agreement  and 
obligation,  the  aforesaid  John  D.  Wilkinson,  to- 
gether with  D.  G.  Sanders  and  T.  C.  Wingate. 
signed  the  aforesaid  promissory  notes  as  sure- 
ties, guaranteeing  the  payment  thereof." 

But  that  allegation  is  not  substantiated  by 
anything  in  the  record.  Not  a  word  was 
said  in  the  course  of  the  transaction  in  pur- 
suance of  which  the  notes  were  given  with 
regard  to  whether  defendant  should  sign  as 
surety  or  merely  as  indorser,  and  nothing  In 
the  circumstances  which  led  up  to,  and  at- 
tended, the  execution  of  the  notes  throws  any 
light  whatever  on  that  point  Powell,  in 
whose  favor  the  notes  were  made,  testifies 
that  he  required  the  names  of  Wingate  and 
Wilkinson  upon  them,  and  that  he  does  not 
know  whether  these  parties  signed  as  ln- 
dorsers  or  as  sureties.  Defendant  and  San- 
ders testify  that  they  signed  as  lndorsers. 

For  pretending  the  contrary,  plaintiff  relies 
exclusively  upon  the  following  statement 
made  by  defendant  in  a  letter  to  his  friend. 
T.  0.  Wingate: 

"I  am  surety  on  these  notes.** 

In  this  letter  defendant  was  informing 
Wingate  of  the  consent  of  Powell  to  accept 
$4,000  In  full  of  the  notes,  and  was  offering 
to  furnish  half  of  this  sum  if  Wingate  would 
furnish  the  other  half,  and  was  urging  Win- 
gate to  do  so.  Under  these  circumstances, 
it  Is  evident  that  by  saying  that  he  was  a 
surety  on  the  notes,  he  meant  no  more  than 
that  he  was  liable  upon  them.  As  between 
him  and  Wingate,  who  knew  perfectly  well 
that  he  had  indorsed  as  a  mere  matter  of 
friendly  accommodation,  there  was  no  occa- 
sion for  giving  any  thought  to  whether  his 
liability  was  as  surety  or  Indorser.  The 
only  thing  needing  to  be  thought  of  and  ex- 
pressed was  that  he  was  liable;  and  he  ex- 
pressed that  idea  by  saying  that  he  was 
surety. 

Moreover,  it  would,  In  our  opinion,  make 
no  difference  that  he  had  at  that  time  be- 
lieved that  he  was  liable  as  surety,  and  had 
so  admitted  or  declared;  for  the  character 
of  his  liability  is  to  be  determined  not  from 
what  he  at  one  time  believed  It  to  be,  but 
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from  what,  upon  the  facts  and  circumstances 
of  the  case,  it  in  reality  is. 

In  reality  his  liability  is  as  indorser.  Sec- 
tion 63  of  Act  64,  p.  167,  of  1904  (the  Nego- 
tiable Instruments  Act),  provides  that: 

"A  person  placing  his  signature  upon  an  in- 
strument otherwise  than  as  maker,  drawer  or 
acceptor  is  deemed  to  be  an  indorser,  unless 
he  clearly  indicates  by  appropriate  words  his 
intention  to  be  bound  in  some  other  capacity." 

Nothing  on  these  notes  Indicates  that  de- 
fendant intended  to  bind  himself  otherwise 
than  as  indorser;  nor  does  anything  dehors 
the  notes  so  indicate,  conceding  for  argument 
that  evidence  dehors  the  notes  themselves 
can  be  admitted  to  show  such  an  intention,  as 
to  which,  see  Neosho  Mining  Co.  v.  Farmers' 
Co-op.  Co.,  130  La.  949,  68  South.  826. 

Defendant's  liability,  then,  was  as  indors- 
er ;  and  we  pass  to  the  next  question,  wheth- 
er due  and  timely  presentment  for  payment 
and  notice  of  dishonor  was  had. 

[10]  There  was  none -at  all  as  to  the  small 
notes.  As  to  the  large  one,  there  was,  but 
not  timely.  It  was  one  day  too  late.  The 
note  is  dated  November  8,  1908,  and  made 
payable  12  months  after  date.  It  was  pre- 
sented on  November  9,  1909.  By  sections  71 
and  86  of  said  Act  No.  64  of  1904,  present- 
ment for  payment  must  be  made  on  the  day 
the  note  falls  due,  without  grace;  and  by 
section  86: 

"The  time  of  payment  is  determined  by  ex- 
cluding the  day  from  which  the  time  is  to  be- 
gin to  run,  and  by  including  the  day  of  pay- 
ment." 

If,  in  this  case,  the  day  from  which  the 
time  began  to  run  were  not  excluded,  the 
note  would  have  matured  on  the  7th  of  the 
following  November;  for  otherwise  there 
would  be  in  the  one  year  allowed  for  its  pay- 
ment two  8th8  of  November.  If  a  note  dated 
December  31st  is  payable  in  one  year,  it  must 
be  paid  on  the  31st  of  December  the  follow* 
ing  year,  not  on  the  1st  of  January  of  the 
second  year;  otherwise  the  maker  would 
have  had  one  full  year  and  one  day  in  which 
to  pay. 

[11]  Passing  to  the  next  defense,  defend- 
ant pleads  in  compensation  three  notes;  one 
for  $3,298.78,  dated  October  20,  1905,  due  30 
days  after  date,  with  8  per  cent  Interest 
from  date;  another  for  $3,000,  dated  Novem- 
ber 9,  1906,  and  due  30  days  after  date,  with 
like  interest;  and  another  for  $600,  dated 
July  11, 1907,  due  90  days  after  date. 

Plaintiff  resists  this  plea  on  the  grounds 
tbat  these  notes  were  prescribed  at  the  time 
they  were  thus  pleaded,  and  that  the  two 
large  ones  are  not  the  notes  of  Powell,  but 
of  the  corporation,  Powell  Bros,  &  Sanders 
Company. 

As  to  the  prescription:  Defendant,  by  his 
own  testimony,  uncontradicted,  and,  as  we 
understand,  unchallenged,  fixes  the  date  when 
lie  acquired  these  notes  as  having  been  be- 


fore the  maturity  of  the  $6,000  note.  If  so, 
they  were  not  prescribed  when  he  acquired 
them;  for  the  $5,000  note  matured  on  the 
8th  of  November,  1908.  That  they  were  pre- 
scribed on  their  face  at  the  time  they  were 
pleaded  In  compensation  Is  immaterial,  since 
they  had  then  long  been  extinguished  by  com- 
pensation pro  tanto  with  the  notes  sued  on, 
in  the  same  way  that  the  latter  notes  had 
been  extinguished  by  compensation  with 
them.  These  reciprocal  obligations  were  both 
liquidated  debts,  due  and  payable;  compen- 
sation, therefore,  took  place  between  them 
the  moment  they  were  held  by  the  two  par- 
ties respectively.  C.  O.  art.  2208. 

[12]  Plaintiff  is  in  error  in  saying  that  the 
said  notes  of  Powell  Bros,  ft  Sanders,  thus 
pleaded  in  compensation,  were  not  a  debt  of 
W.  H.  Powell.  He  was  Indorser  upon  them, 
with  waiver  of  "demand,  protest,  and  notice 
of  protest,"  and  was  therefore  unconditional- 
ly bound  upon  them.  Act  No.  64  of  1904,  § 
3;  Union  Nat  Bank  v.  Lee,  83  La.  Ann.  301; 
Bank  v.  Grant,  48  La  Ann.  18,  18  South.  705. 
Powell  was  still  holder  of  the  $5,000  note  at 
Its  maturity,  for  it  was  protested  at  his  in- 
stance as  holder  (the  notary's  certificate  of 
protest  so  recites);  and  this,  according  to  the 
uncontradicted  testimony  of  Wilkinson,  was 
after  the  latter  had  acquired  the  notes  plead- 
ed in  compensation. 

Plaintiff  acquired  the  $5,000  note  some 
time  after  Its  maturity,  and  therefore  after  It 
had  been  extinguished  by  compensation. 

The  judgment  appealed  from  is  affirmed; 
plaintiff  to  pay  all  costs. 

0*NIELL,  J,  takes  no  part. 

(136  La.)  " 

No.  20,422. 

STATE  v.  KING. 
(Supreme  Court  of  Louisiana.   March  30,  1914. 
Rehearing  Denied  April  27,  1914.) 

fByllabut  by  the  Court.) 

L  Tbial  (i  191*)— Instructions— Evidence. 

The  common-law  rule,  under  which  the 
trial  judge,  in  charging  the  jury  in  a  criminal 
case,  is  permitted  to  comment  upon  the  facts 
and  upon  the  weight  of  the  testimony,  has  been 
abrogated  in  this  state  by  constitutional  and 
statutory  enactments  which  command  and  re- 
quire him,  in  the  most  imperative  language,  to 
charge  the  jury  upon  the  law,  to  limit  himself 
to  that,  and  to  abstain  from  stating  the  facts, 
or  from  even  recapitulating  the  evidence  by 
which  the  facts  are  established,  from  which  it 
follows,  a  fortiori,  that  he  is  required  to  ab- 
stain, and  is  prohibited  from,  assuming  a  fact, 
material  to  the  result,  and,  upon  the  basis  oz 
such  assumption,  instructing  the  jury  as  to  a 
particular  effect  which  should  be  attributed 
to  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  420-431,  436;  Dec  Dig.  J  191.*] 

2.  Criminal  Law  (f  788*)— Trial— Instruc- 
tions—Witnesses.  • 

At  common  law,  which  regulates  criminal 
procedure  in  Louisiana,  save  where  abrogated 
or  modified,  the  right  to  determine  the  credi- 
bility of  witnesses,  testifying  in  a  criminal  pros- 
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ecution,  is  within  the  province  of  the  jury.  Un- 
der the  law  of  this  state,  the  trial  judge,  in 
such  case,. is  required  to  limit  his  instructions 
to  the  jury  to  matters  of  law,  and  is  prohibited 
from  trenching  upon  the  facts  or  from  express- 
ing any  opinion  thereon.  When,  therefore,  he 
designates  a  particular  witness,  whether  it  be 
the  defendant  or  another,  and  instructs  the 
jury  that  they  should  consider  his  interest  in 
the  case  in  determining  his  credibility,  he  in- 
structs them  to  make  use  of  a  fact  with  which 
he  is  prohibited  from  dealing,  in  order  to  de- 
termine a  question  which,  of  itself,  is  entirely 
within  the  province  of  the  jury;  and  there  is 
error  in  the  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1787,  1865-1901,  1960, 
1984;  Dec  Dig.  |  78V] 

8.  Cbtminal  Law  ({  1172*)— Harmless  Eb- 

bob— i n8tbuction8. 

Where  it  appears  from  a  bill  of  exception 
reserved  upon  the  trial  of  a  prosecution  for 
murder,  in  which  there  was  a  conviction  with- 
out capital  punishment,  that  the  defendant  tes- 
tified "that  he  had  no  trouble  with  the  deceas- 
ed, and  that  he  was  drunk  and  just  fired  his 
pistol  and  killed  the  deceased,"  and  further  ap- 
pears that  all  the  other  evidence  bore  out  that 
statement,  the  defendant  shows  no  injury,  and 
is  entitled  to  no  relief,  in  this,  court,  because 
the  judge  charged  the  jury  that  he  was  a  com- 
petent witness,  but  that  they  should  take  into 
consideration  the  interest  that  he  and  the  oth- 
er witnesses  had  in  the  case,  in  determining 
as  to  their  credibility,  since  it  is  plain  from 
the  verdict  that  the  jury  must  have  accepted 
his  testimony,  and  have  given  to  it  the  most 
favorable  effect  to  which  it  was  entitled,  and 
hence  that  his  credibility  was  not  affected  by 
the  instruction  of  which  he  complains. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3128,  3154-3157,  3159-3163, 
3169 ;  Dec  Dig.  f  1172.*] 

Appeal  from  the  Sixth  Judicial  District 
Court  Parish  of  Morehouse;  B.  C.  Dawklns, 
Judge. 

Theodore  King  was  convicted  of  murder 
"without  capital  punishment"  and  appeals. 
Affirmed. 

W.  H.  Todd,  of  Bastrop,  for  appellant  R. 
G.  Pleasant,  Atty.  Gen.,  Frank  M.  Odom,  Dist 
Atty.,  of  Bastrop,  and  G.  A.  Gondran,  of  New 
Orleans,  for  the  State. 

MONROE,  J.  Defendant,  having  been 
prosecuted  for  murder  and  convicted  "with- 
out capital  punishment,"  prosecutes  this  ap- 
peal, and  presents  his  case  upon  the  following 
bill  of  exception,  to  wit: 

"Be  it  remembered  that,  on  the  trial  of  this 
case,  the  accused  having  taken  the  witness  stand 
and  testified  that  he  had  no  trouble  with  the 
deceased,  and  that  he  was  drunk  and  just  fired 
his  pistol  and  killed  the  deceased,  and  all  of 
the  evidence  having  borne  out  this  statement 
the  trial  judge,  in  his  charge  to  the  jury,  charg- 
ed them  that  an  accused  was  a  competent  wit- 
ness in  his  own  behalf,  but  that  the  jury  should 
take  into  consideration  the  interest  the  accused, 
as  well  as  the  other  witnesses,  had  in  the  case. 
To  which  ruling  counsel  for  defendant  excepts, 
for  the  reason  that  •  •  •  the  court  did 
usurp  the  authority  of  the  jury  by  commenting 
on  the  evidence  of  the  accused. 

[1,2]  The  common  law  rule,  under  which  the 
trial  judge,  in  charging  the  jury  in  a  criminal 
case,  is  permitted  to  comment  upon  the  facts 


and  upon  the  weight  of  the  testimony,  has 
been  abrogated  in  this  state  by  the  following 
constitutional  and  statutory  enactments,  vlx.: 

"The  jury  In  all  criminal  cases  shall  be  the 
judges  of  the  law  and  of  the  facts  on  the  ques- 
tion of  the  guilt  or  innocence  [of  the  accused], 
having  been  charged  as  to  the  law  applicable 
to  the  case  by  the  presiding  judge"  Const, 
art  179. 

"In  charging  the  Jury  in  criminal  cases,  the 
judge  must  limit  himself  to  giving  them  a 
knowledge  of  the  law  applicable  to  the  case  In 
doing  so,  he  shall  abstain  from  stating  or  re- 
capitulating the  evidence  so  as  to  influence  their 
decision  on  the  facta.  He  shall  not  state  or  re- 
peat to  the  jury  the  testimony  of  any  witness: 
nor  shall  he  give  any  opinion  as  to  what  facts 
have  been  proved  or  disproved."    R.  S.  {  99L 

"The  circumstances  of  the  witness  being  a 
party  accused,  or  being  jointly  tried,  ahall  in 
no  wise  disqualify  him  from  testifying;  that 
no  one  shall  be  compelled  to  give  evidence 
against  himself;  and  provided  that  if  the  per- 
son accused  avails  himself  of  this  privilege,  he 
shall  be  subject  to  all  the  rules  that  apply  to 
other  witnesses,  and  may  be  cross-examined  as 
to  all  matters  concerning  which  he  gives  his  tes- 
timony; and  provided  .further  that  his  failure 
to  testify  shall  not  be  construed  for  or  against 
him,  but  all  testimony  shall  be  weighed  and 
considered  according  to  the  general  rules  of  evi- 
dence, and  the  trial  judge  shall  so  charge  the 
jury?   Act  No.  41  of  1904,  §  2. 

In  those  jurisdictions  where  the  common- 
law  rule  above  referred  to  has  neither  been 
abrogated  nor  modified,  the  jurisprudence 
sustains  the  proposition,  that  the  trial  judge, 
in  a  criminal  case,  may  instruct  the  jury  in 
the  language  of  the  charge  here  complained 
of;  but  where,  as  In  this  Instance,  the  com- 
mon-law rule  has  been  superseded,  by  a  rule 
founded  In  constitutional  and  statutory  enact- 
ments, It  would  appear  that  there  should  be, 
and  for  the  most  part  there  has  been,  a  cor- 
responding change  In  the  jurisprudence. 

In  the  exhaustive  annotation  of  the  case  of 
State  v.  Bartlett,  50  Or.  440,  93  Pac  243,  19 
L.  R.  A.  (N.  S.)  802,  126  Am.  St  Rep.  751, 
the  "Introductory"  opens  as  follows,  to  wit : 

"The  right  to  determine  the  credibility  of  wit- 
nesses testifying  in  an  action  has  been  imra* 
morially  within  the  province  of  the  jury.  This 
right  includes  the  parties  to  the  cause  as  well  as 
the  witnesses  generally.  •  *  *  A  charge  to 
the  jury  is  perfectly  unexceptionable  only  when 
the  judge  confines  himself  to  the  duty  of  setting 
forth  the  law  applicable  to  the  case,  without  ei- 
ther expressing  or  intimating  any  opinion  as 
to  the  credibility  of  statements  made  by  the 
party  accused  or  by  the  witnesses.  The  court 
should  not  instruct  the  jury  to  give  full  credit 
to  the  testimony  of  the  accused,  nor  generally 
as  to  the  credence  or  weight  to  be  given  to  his 
testimony.  But  the  court  may,  in  the  absence 
of  a  statute  forbidding  it,  direct  the  jury  as  to 
matters  which  they  may  consider  in  determining 
the  credibility  of  the  accused,  such  as  his  go<d 
character,  the  reasonableness  or  unreasonable- 
ness of  his  account  of  the  transaction,  the  prob- 
ability or  consistency  of  his  testimony,  and  his 
intelligence  or  want  of  intelligence.  Nor  does 
the  rule  against  singling  out  a  particular  wit- 
ness and  charging  the  jury  as  to  his  credibility 
preclude  the  court  from  referring  in  an  appr» 
priate  way  to  the  weight  to  be  given  to  the  tes- 
timony of  the  accused.  •  *  *  The  jury  may 
properly  be  authorized  to  consider  the  interest 
the  accused  has  in  the  result  of  their  verdict. 
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as  affecting  his  credibility,  bat  the  court  should 
refrain  from  suggesting  the  degree  of  weight  to 
be  given  to  that  fact.    While  the  court  may 
suggest  to  the  jury  that  the  interest  of  the  ac- 
cused may  color  his  testimony,  yet  the  charge 
should  not  be  of  such  a  nature  as  to  disparage 
his  evidence.   The  jury  should  not  be  told  that 
the  prisoner's  interest  tends  to  discredit  his  tes- 
timony, nor  should  the  court  place  such  stress 
upon  the  fact  of  his  interest  as  would  discredit 
his  evidence  in  advance.     It  is  improper  to 
charge  the  jury  to  scrutinize  the  evidence  of  the 
accused  with  great  caution;  and  a  charge  that 
the  jury  may  disregard  the  testimony  of  the 
accused  on  account  of  his  interest  is  prejudicial, 
but  an  instruction  that  the  jury  are  not  re- 
quired blindly  to  receive  the  testimony  of  the 
accused  as  true  is  not  regarded  as  prejudicial, 
especially  when  coupled  with  a  further  state- 
ment that  they  are  not  to  disregard  his  testi- 
mony, but  must  give  it  due  consideration.  It 
is  generally  proper  to  instruct  the  jury  to  treat 
the  testimony  of  the  accused  the  same  as  that 
of  other  witnesses,  bearing  in  mind,  however, 
bis  interest  in  the  result,  since  he  does  not 
btand  in  the  position  of  a  disinterested  witness. 
Instructions  referring  to  the  interest  of  the  ac- 
cused usually  have  'been  upheld  against  an  ob- 
jection that  his  testimony  is  thereby  prejudicial- 
ly singled  out.  although  sometimes  considered 
ill-advised,  and  in  one  jurisdiction  declared  to 
be  invasive  of  the  province  of  the  jury.   A  gen- 
eral instruction  upon  the  fact  of  interest,  appli- 
cable to  all  witnesses  obviously  is  unobjection- 
able." 

The  various  propositions,  as  thus  stated, 
ire  amply  sustained  by  the  jurisprudence 
predicated  upon  the  common  law,  but  it  is 
jbvious  that  they  have  no  application  in 
;ases  to  which  the  common  law  does  not  ap- 
ply, and  particularly  to  those  to  which  the 
ipplication  of  the  common-law  rule  upon  the 
larticular  question  at  issue  is  prohibited,  for, 
t  will  be  observed  that  the  author  of  the 
tnnotation,  in  the  beginning  of  his  statement 
>f  what  the  court  may  do  says:  "But  the 
?ourt  may,  in  the  absence  of  a  statute  pro- 
liMtinff  it,  direct,"  etc  It  is  equally  obvl- 
»us,  as  it  appears  to  us,  that  the  propositions 
itated  are  inconsistent  with  each  other  and 
vith  the  main  proposition  that  "the  right  to 
letermlne  the  credibility  of  witnesses  testi- 
ylng  in  an  action  has  been  immemorially 
vithin  the  province  of  the  Jury,"  for  the  only 
oncelvable  purpose  and  effect  of  a  charge 
ailing  the  attention  of  the  jury  to  the  inter- 
st  of  a  defendant,  testifying  in  his  own  be- 
ialf,  is  to  discredit  his  testimony;  and,  if 
be  right  to  determine  the  credibility  of  wit- 
esses  Is  within  the  province  of  the  Jury, 
uch  a  charge  is  an  invasion  of  that  province, 
nd  the  finding  of  the  jury,  being  thus  in- 
uenced  or  controlled,  by  the  judge,  can  no 
>nger  be  regarded  as  their  finding.  We  have 
ere,  however,  no  concern  with  the  varied 
iterpretations  of  the  common-law  rule  upon 
tie  subject,  since  the  case  now  under  consid- 
ration  falls  under  the  dominion  of  the  con- 
titutional  and  statutory  enactments  of  this 
tate,  which  prohibit  the  application  of  that 
ale.  Whether  a  particular  witness  has  a 
reater  or  less  interest  than  another  in  the 
utcome  of  any  given  criminal  prosecution  is 

question  of  fact,  the  determination  of 
•bich,  and  the  application  of  the  fact,  when 
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ascertained,  to  the  determination  of  the 
question  of  the  credibility  of  the  witness,  are 
confided,  with  all  other  questions  of  fact,  ex- 
clusively to  the  jury.  The  law  declares  that 
the  judge  "mutt  limit  himself  to  giving  the 
jury  a  knowledge  of  the  law ;  that  in  so  do- 
ing, he  "shall  abstain  from  stating  or  re- 
capitulating the  evidence  so  as  to  influence 
their  decision  on  the  facts";  that  "he  Shall 
not  state  or  repeat  to  the  jury  the  testimony 
of  any  witness,  nor  shall  he  give  any  opinion 
as  to  what  facts  have  been  proved  or  dis- 
proved," and  those  provisions  of  the  Revised 
Statutes  are  applied  with  emphasis,  hi  the 
act  of  1904,  to  the  case  of  a  defendant  in  a 
criminal  prosecution,  testifying  in  his  own 
behalf,  by  the  declaration  that: 

"His  [the  defendant's]  failure  to  testify  shall 
not  be  construed  for  or  against  him,  but  all  tes- 
timony shall  be  weighed  and  considered  accord- 
ing to  the  general  rules  of  evidence,  and  the 
trial  judge  shall  so  charge  the  jury." 

If,  then,  the  judge  is  required  to  abstain, 
and  is  prohibited,  from  recapitulating  the 
evidence,  or  stating  the  testimony,  or  giving 
any  opinion,  lest  he  influence  the  Jury  in  its 
finding  of  a  particular  fact,  a  fortiori  is  he 
required  to  abstain,  and  is  he  prohibited, 
from  assuming  such  fact,  and  upon  the  basis 
of  that  assumption,  Instructing  the  jury 
of  the  particular  effect  which  should  be  at- 
tributed to  It.  It  has  sometimes  been  said 
that  an  intelligent  Jury  will  know,  without 
being  reminded  by  the  judge,  that  the  defend- 
ant in  a  criminal  case,  who  testifies  in  his 
own  behalf,  Is  an  interested  witness,  and 
hence  that  an  instruction  to  that  effect  la 
harmless,  even  though  he  be  particularly 
designated.  But  a  jury,  whether  Intelligent 
or  otherwise,  may,  in  a  particular  case,  be 
impressed  with  the  idea  that  the  prosecuting 
witness  is  the  real  criminal,  and  is  interested 
in  convicting  the  defendant  in  order  to  save 
himself,  or,  that  other  state  witnesses  are 
sufaciently  interested,  for  other  reasons,  to 
induce  them  to  commit  perjury,  and  if,  in  ei- 
ther case,  the  judge,  being  differently  impress- 
ed, should  instruct  the  jury  to  consider  the 
interest  of  the  defendant  in  determining  the 
question  of  his  credibility,  and  should  say 
nothing  of  the  interest  or  credibility  of  the 
other  witnesses,  he  would  thereby  in  all  prob- 
ability influence  the  jury  in  the  finding  of  the 
ultimate  and  controlling  facts  of  the  case. 
Again,  the  interest  of  the  defendant  in  such 
case  being  obvious,  whilst  the  possible  inter- 
est of  the  adverse  witnesses  is  usually  not, 
so,  it  would  seem  that  if,  under  our  law,  the 
judge  were  authorized  to  interfere  at  all,  his 
aid  would  be  more  useful  were  he  to  call  the 
attention  of  the  jury  to  the  possible  interest 
of  the  latter  than  to  the  obvious  Interest  of 
the  former.  His  action  in  that  respect  could, 
however,  have  no  other  purpose  or  effect 
than  to  Influence  the  finding  of  the  jury  upon 
a  question  of  fact;  and,  if  It  would  be  incom- 
petent for  him  to  lead  the  jury  to  a  finding, 
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or  to  an  application,  of  the  fact  of  the  in- 
terest of  an  adverse  witness,  it  would  be 
equally  Incompetent  for  him,  by  assuming  the 
obvious  fact  of  the  defendant's  interest,  to 
lead  the  jury  to  the  application  of  that  fact 
to  the  question  of  defendant's  credibility,  and 
would  be  all  the  worse  because  to  call  atten- 
tion to  that  which  is  obvious  attributes  to  it 
a  degree  of  importance  which  it  might  not 
otherwise  possess. 

In  the  case  of  State  v.  Bartiett,  supra,  it 
appeared  that  an  early  statute  of  the  state 
of  Oregon  precluded  a  defendant  in  a  crim- 
inal action  from  testifying  therein;  that,  In 
1865  (Laws  [Sp.  Sess.]  1805,  p.  37)  a  statute 
was  enacted,  which  afterwards  became  sec- 
tion 139  of  Bellinger  ft  C.  Ann.  Codes  and 
Statutes,  and  which  declares  that: 

"In  charging  the  jury,  the  court  shall  state  to 
them  all  matters  of  law  which  it  thinks  neces- 
sary for  their  information  in  giving  their  ver- 
dict, but  it  shall  not  present  the  facts  of  the 
case,  but  shall  inform  the  jury  that  'they  are 
the  exclusive  judges  of  all  questions  of  fact." 

In  1880  (Laws  1880,  p.  28)  the  early  stat- 
ute, above  mentioned,  was  amended  so  as  to 
read,  in  part: 

"In  the  trial  of  or  examination  upon  all  in- 
dictments, complaints,  information  and  other 
proceedings  before  any  court,  *  *  *  against 
persons  accused  or  charged  with  the  commis- 
sion of  crimes  or  offenses,  the  person  so  charg- 
ed or  accused  shall  at  his  own  request,  but  not 
otherwise,  be  deemed  a  competent  witness,  the 
credit  to  be  given  to  his  testimony  being  left 
solely  to  the  jury,  under  the  instructions  of  the 
court." 

Referring  to  the  act  of  1865  (section  139 
of  the  Codes  and  Statutes)  the  Supreme  Court 
said: 

"This  section  practically  prohibits  the  giving 
of  an  instruction  as  to  the  weight  of  the  evi- 
dence; for,  if  a  court  cannot  present  the 
facts  of  a  case,  it  is  necessarily  precluded  from 
charging  the  jury  in  respect  to  any  particular 
conclusion  which  might  be  deduced  from  a  con- 
sideration of  the  testimony." 

Construing  the  section  in  question  with 
the  act  of  18S0  (which  became  section  1400 
of  the  Codes  and  Statutes),  the  court  said 
that  the  one  seemed  to  have  been,  in  effect, 
amended  by  the  other,  so  as  to  permit  a  trial 
judge  to  call  the  attention  of  the  jury  to  the 
credibility  of  a  defendant  in  a  criminal  ac- 
tion, when  he  appeared  as  a  witness  in  his 
own  behalf.  It  was  nevertheless  held  by 
the  court,  in  the  cited  case,  that  It  was  revers- 
ible error  for  the  trial  judge  to  charge  the 
jury: 

"You  are  not  bound  to  consider  the  testimony 
of  defendant  as  absolutely  true;  •  *  *  you 
are  to  bear  in  mind  that  he  speaks  in  his  own 
behalf,  to  discharge  himself  from  a  criminal  ac- 
cusation, and  you  are  to  consider  the  great 
temptation  which  one  so  situated  is  under  so 
to  speak  as  to  procure  an  acquittal." 

In  the  course  of  the  opinion,  the  court  re- 
ferred to  an  instruction  which  was  the  sub- 
ject of  consideration  in  Johnson  v.  United 


States,  157  U.  S.  320,  15  Sup.  Ct  614,  39  L. 
Ed.  717,  and  said: 

"This  instruction  was  approved  by  the  Su- 
preme Court  of  the  United  States;  but,  as  the 
cause  was  originally  tried  in  a  federal  court, 
where  the  rules  of  the  common  law  prevail, 
thereby  permitting  the  judge  to  comment  upon 
the  weight  of  the  testimony,  no  other  deduc- 
tion could  well  have  been  made  (citing  Carver 
v.  Jackson,  4  Pet.  1,  79  [7  L.  Ed.  761];  Magi- 
nac  v.  Thompson,  7  Pet.  348  [8  L.  Ed.  709))- 
The  conclusion  there  reached,  nowever,  is  not 
controlling  in  the  case  at  bar,  in  consequence 
of  our  statute  prohibiting  such  method  of  charg- 
ing the  jury.  In  Territory  v.  Romine,  2  N.  M. 
114,  a  similar  charge  was  upheld,  on  the  as- 
sumption that  such  an  instruction  was  permissi- 
ble under  the  rules  of  the  common  law  which, 
at  the  time  of  the  trial,  had  not  been  changed, 
but  subsequent  thereto,  and  prior  to  the  hear- 
ing *  *  •  in  the  Supreme  Court,  a  statute 
had  been  adopted  .by  the  Legislative  Assembly 
of  New  Mexico,  which  precluded  a  court  from 
commenting  upon  the  weight  of  the  evidence. 
In  that  case  it  is  intimated  that,  after  the  pas- 
sage of  the  statute,  the  giving  of  such  an  in- 
struction would  have  been 'erroneous." 

In  the  instant  case,  the  law  of  Louisiana, 
as  hereinbefore  quoted,  was  in  existence 
when  the  defendant  was  tried,  and  it  con- 
tains no  qualifying  language  from  which  it 
can  be  deduced  that  the  jury  in  a  criminal 
case  is  to  receive  any  instructions  whatever 
from  the  judge  concerning  the  credibility  of 
a  defendant  who  may  choose  to  take  the 
stand  as  a  witness  in  his  own  behalf,  or  con- 
cerning the  credibility  of  any  other  particular 
witness. 

In  California  it  appears  that  the  common- 
law  rule  upon  the  matter  under  considera- 
tion had  been  sustained  by  a  long-established 
jurisprudence;  but,  in  People  v.  Van  Kwan, 
111  Cal.  144,  43  Pac.  520,  the  Supreme  Court 
of  that  state  said: 

"If  the  question  were  entirely  an  open  on* 
we  would  feel  constrained  to  hold,  upon  prin- 
ciple, that  any  instruction  at  all  as  to  the  cred- 
ibility of  any  witness,  or  the  weight  to  be  giv- 
en to  his  testimony,  is  violative  of  •  *  *  ar- 
ticle 6  of  the  Constitution,  which  provides  that 
'judges  shall  not  charge  jurors  with  respect  to 
matters  of  fact,'  and  of  section  1S47  of  the 
Code  of  Civil  Procedure,  which,  referring  to  a 
witness,  provides  that  'the  jury  are  the  exclu- 
sive judges  of  his  credibility.'  " 

In  People  v.  Boren,  139  Cal.  215,  72  Pac. 
899,  the  same  court  said  that  it  was  difficult, 
logically,  to  attribute  the  giving  of  any  in- 
struction whatever  on  the  subject  of  defend- 
ant's testimony,  to  anything  else  than  a  pur- 
pose to  disparage  the  witness  before  the  jury, 
the  very  thing  that  the  court  has  no  authori- 
ty to  do,  in  view  of  the  constitutional  provi- 
sion on  that  subject,  and  that  justice  would 
be  more  thoroughly  accomplished  if  no  such 
instruction  were  given,  and  the  credibility  of 
the  defendant  were  left  entirely  to  the  Jury- 
In  Mississippi  and  Texas,  where,"  as  we 
take  it,  the  common-law  rule  in  question  has 
also  been  abrogated  or  modified,  it  is  held 
that  a  trial  court  has  no  right  to  Instruct  a 
jury  that  they  may  take  into  consideration  the 
interest  of  the  defendant,  in  determining  his 
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credibility  as  a  witness;  that  such  instruc- 
tion bears  directly  upon  the  weight  of  the 
evidence  and  constitutes  reversible  error. 
Woods  v.  State,  67  Miss.  575,  7  South.  495; 
Harrell  v.  State,  37  Tex.  Cr.  R.  612,  40  S.  W. 
799 ;  Williams  v.  State  (Tex.  Cr.  App.)  40  S. 
W.  801;  Penny  v.  State  (Tex.  Cr.  App.)  42  S. 
W.  297;  Oliver  v.  State  (Tex.  Cr.  App.)  42  S. 
W.  554;  Shields  v.  State,  39  Tex.  Cr.  R.  13,  44 
S.  W.  844.  The  Mississippi  court  has  most 
particularly  held  that  it  is  error  to  single 
out,  or  designate,  the  defendant,  as  a  witness 
in  the  case  whose  interest  Is  to  be  consider- 
ed. In  Smith  v.  State,  90  Miss.  Ill,  43  South. 
465,  122  Am.  St  Rep.  313,  it  was  said: 

"The  defendant  was  the  only  witness  to  the 
fact  in  his  own  behalf,  and  the  charge  would 
have  been  no  stronger  if  it  had  called  his  name 
and  cautioned  the  jury,  in  its  own  language,  to 
'take  into  consideration  the  interest  such  wit- 
ness may  have  in  the  result  of  the  trial.'  His 
testimony  should  not  be  so  hampered  by  such 
express  reference." 

See,  also,  Townsend  v.  State  (Miss.)  12 
South.  209,  where  it  was  held  that,  though 
the  defendant  was  not  the  only  witness  who 
testified  in  his  behalf,  he  was  the  only  one 
who  was  interested  in  the  verdict,  in  any 
proper  sense,  and  hence  that  an  instruction 
as  to  the  interest  of  a  witness  unmistakably 
marked  him  for  discredit. 

In  the  instant  case,  the  record  does  not  en- 
able us  to  say  whether  the  defendant  was 
the  only  witness  who  testified  upon  his 
side  or  not,  and,  whilst  we  think  It  quite  like- 
ly that  he  may  have  been  the  only  witness 
who  had  a  real  interest  in  the  trial,  we  pre- 
termit that  view  of  the  matter,  and  are  nev- 
ertheless of  the  opinion  that,  in  charging 
the  jury  "that  an  accused  was  a  competent 
witness  in  his  own  behalf,  but  that  the  Jury 
should  take  into  consideration  the  interest 
the  accused,  as  well  as  the  other  witnesses, 
had  in  the  case,"  the  court  Invaded  the  prov- 
ince of  the  Jury,  and  marked  the  accused  for 
discredit,  just  as  he  would  have  marked  any 
other  witness  for  discredit  by  the  mention 
of  his  name,  even  though  he  had  added,  "as 
well  as  other  witnesses." 

That  in  general  the  testimony  of  a  witness 
may  be  affected,  consciously  or  unconscious- 
ly, by  an  interest  that  he  may  have  in  the 
result  of  a  trial  may  no  doubt  be  accepted  as 
true,  but  It  is  not  true,  and  cannot  be  stated 
to  a  Jury  as  a  general  rule  of  evidence  to  be 
applied  in  all  cases,  that  the  credibility  of  a 
witness  is  to  be  measured  by  his  interest, 
meaning,  by  the  manner  or  extent  to  which 
such  result  may  affect  him  in  his  person  or 
property.  In  Lee  v.  State,  74  Wis.  45,  45  N. 
W.  960,  it  was  held  that: 

"After  telling  the  jury  •  *  •  that  the 
interest  of  the  defendant  in  the  result  of  the 
prosecution  should  be  considered  by  them  in 
determining  the  credibility  of  his  testimony  [a 
further  instruction  that],  'when  the  witnesses 
appear  to  be  equally  capable  in  every  other  re- 
spect, the  one  who  appears  to  have  the  greater 
interest  in  the  result  of  the  case  is  to  have  the 


less  weight  of  the  two,' "  invades  the  province  of 
the  jury. 

It  appears  to  us,  however,  that  to  tell  the 
jury  that  "the  interest  of  the  defendant  in 
the  result  of  the  prosecution  should  be  con- 
sidered by  them  In  determining  the  credibili- 
ty of  his  testimony,"  was,  of  itself,  to  tell 
them  that  the  testimony  of  the  defendant 
should  be  considered  as  of  less  weight  than 
that  of  the  witnesses  concerning  whom  no 
such  warning  was  given,  or,  as  open  to  a  sus- 
picion to  which  the  testimony  of  the  others 
was  not  to  be  subjected.  In  Scbutz  v.  State, 
125  Wis.  452,  104  N.  W.  90,  it  was  held  (quot- 
ing from  note  to  State  v.  Bartlett,  19  L.  R.  A. 
[U.  S.]  page  817) : 

"An  instruction  that  a  wise  rule,  which  ju- 
ries may  adopt  for  their  guidance  when  there  is 
a  conflict  of  testimony  between  the  witnesses, 
is  to  give  credence  to  the  testimony  of  that 
witness  or  those  witnesses  who  have  the  least 
inducement,  through  'interest  or  other  motives, 
to  testify  falsely,  invades  the  province  of  the 
jury,  and  constitutes  reversible  error." 

The  ruling,  as  thus  stated,  though  probably 
based  upon  law  differing  from  that  which 
should  govern  in  this  case,  appears  to  us  to 
be  entirely  applicable  to  the  question  under 
consideration.  We  take  it  to  be  conceded 
that,  under  the  common  law  (which  regulates 
criminal  procedure  in  Louisiana,  as  in  the 
other  states,  save  where  repealed  or  modi- 
tied): 

"The  right  to  determine  the  credibility  of 
witnesses,  testifying  in  an  action,  has  been  im- 
memorially  within  the  province  of  the  jury." 

It  can  hardly  be  denied  that  the  question 
of  the  interest,  vel  non,  of  a  witness,  testify- 
ing in  an  action,  is#one  of  fact  Nor  can  it 
be  denied  that  under  our  law,  constitutional 
and  statutory,  the  judge,  presiding  in  a  crim- 
inal prosecution,  is  commanded  and  required, 
in  the  most  imperative  language,  to  charge 
the  jury  upon  the  law  of  the  case,  to  limit 
himself  to  that  and  to  abstain  from  stating 
the  facts,  or  from  even  recapitulating  the  evi- 
dence by  which  the  facts  are  established, 
so  as  to  Influence  the  finding  of  the  Jury  with 
respect  thereto.  When,  therefore,  the  judge 
designates  a  particular  witness,  whether  it 
be.  the  defendant  or  another,  and  Instructs 
the  jury  that  they  should  consider  his  inter- 
est in  the  case  in  determining  his  credibility, 
he  instructs  them  to  make  use  of  a  fact  with 
which  he  is  prohibited  from  dealing,  in  or- 
der to  determine  a  question  which,  of  itself, 
is  entirely  within  their  province. 

We  have  dealt  with  the  question  presented 
at  some  length,  not  so  much  because  of  any 
absolute  necessity  for  so  doing  in  the  case  at 
bur,  but  rather  by  way  of  supplement  to  the 
opinion  in  the  matter  of  State  v.  Carroll,  64 
South.  868,  recently  decided,  and  because, 
finding  it  necessary  to  overrule  the  decision, 
heretofore  rendered,  in  State  v.  Wiggins,  50 
La.  Ann.  330,  23  South.  334,  in  which  the 
main  provision  of  our  law,  applicable  to  the 
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question  In  hand  escaped  attention,  we  have 
deemed  it  advisable  to  give  our  reasons  more 
fully. 

[3]  In  the  case  at  bar,  the  defendant  ap- 
pears to  have  sustained  no  injury,  and  is  en- 
titled to  no  relief. 

According  to  the  bill  of  exception,  upon 
which  he  relies,  It  appears  that  he  "testified 
that  he  had  no  trouble  with  the  deceased,  and 
that  he  was  drunk,  and  just  fired  his  pistol 
and  killed  the  deceased" ;  and  it  further  ap- 
pears that  all  the  other  evidence  bore  out 
that  statement.  It  is  plain,  therefore,  that, 
in  convicting  him  of  murder  without  capital 
punishment,  the  jury  must  have  accepted  de- 
fendant's testimony  and  have  given  it  the 
most  favorable  effect  to  which  it  was  enti- 
tled, and  hence  that  his  credibility  was  not  af- 
fected by  the  instruction  of  which  he  com- 
plains. 

Judgment  affirmed. 

LAND,  J.,  concurs  In  the  decree. 

PROVOSTY,  J.  (concurring).  The  ques- 
tion, whether,  in  a  case  where  the  accused 
has  testified  in  his  behalf,  the  judge  may 
inform  the  jury,  in  general  terms  in  his 
charge,  of  those  rules  of  evidence,  including 
the  rule  of  interest,  laid  down  in  the  books 
for  determining  the  weight  or  credibility  of 
testimony,  is  not  involved  in  this  case:  but 
only  the  question,  whether  he  may  single  out 
the  accused,  and  call  attention  to  the  inter- 
est he  has  in  the  result  of  the  trial.  With 
this  qualification,  I  concur  in  the  decree. 


(135  La.) 

No.  19,^5. 

LA  CASSE  v.  NEW  ORLEANS,  T.  &  M.  R. 
CO. 

(Supreme  Court  of  Louisiana.    March  30,  1914. 
Rehearing  Denied  April  27,  1914.) 

(Syllabus  by  Editorial  Staff.) 

1.  Commerce  (§  8*)— Employers'  Liability 
Act— State  and  Federal  Statutes. 

The  state  statute,  giving  a  widow  right  of 
action  for  death  of  her  husband  from  negligence 
of  another,  is  superseded  by  the  federal  Em- 
ployers' Liability  Act  April  22,  1908.  c.  149,  35 
Stat.  65  (U.  S.  Comp.  St  Supp.  1909,  p.  1171), 
as  to  cases  coming  under  the  latter,  in  which 
the  action  must  be  brought  by 'deceased's  per- 
sonal representative. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §  5;  Dec.  Dig.  §  8.»] 

2.  Appeal  and  Erbob  (§  174*)— Objections 
in  Loweb  Cottbt— Right  of  Action. 

A  total  absence  of  right  of  action  may  be 
urged  at  any  stage  of  the  cause,  and  so  on  ap- 
peal, as  that  the  cause  of  action  for  negligent 
killing  of  plaintiff's  husband  was  not  in  her, 
but,  under  the  federal  Employers'  Liability  Act 
April  22,  1908,  c.  149,  35  Stat  65  (C.  S.  Comp. 
St  Supp.  1909,  p.  1171),  in  bis  personal  repre- 
sentative. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  1093,  1094,  1121-1132; 
Dec.  big.  i  174.*] 


3.  Commerce  (§  27*)— Railroads— Death  or 
Employe— Interstate  Commerce. 

One  employed  by  a  railroad  company,  in 
its  roundhouse,  to  take  care  of  locomotives  when 
brought  in  and  get  them  ready  for  use,  when 
called  for.  killed  while  so  steaming  up  a  locomo- 
tive, the  last  prior  trip  of  which  was  in  inter- 
state commerce,  was  not  injured  while  engaged 
in  interstate  commerce,  so  as  to  bring  the  cause 
of  action  for  his  death  under  the  federal  Em- 
ployers' Liability  Act  April  22,  1908,  c.  149, 
35  Stat  65  (U.  S.  Comp.  St  Supp.  1909.  p. 
1171),  merely  because  the  engine  was  sometimes, 
whenever  needed,  used  in  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  |  25;  Dec  Dig.  §  27.»] 

4.  Masteb  and  Servant  (#281*)— Dxath  or 
Servant— Explosion  of  Boiler— Evidence 

OF  CAU8E. 

Evidence,  in  an  action  for  death  of  a  round- 
house employe*  from  the  blowing  off  of  the  crown 
sheet  of  the  boiler  of  a  locomotive,  which  be 
was  steaming  up.  held  to  show  it  was  caused, 
not  from  its  defective  condition,  but  because 
of  there  not  being  water  over  it  due  to  his  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Sjn^ant  Cent  Dig.  f|  987-996;   Dec,  Dig.  f 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  St  Landry;  B.  H.  Pavy, 
Judge. 

Action  by  Evelina  La  Casse  against  the 
New  Orleans,  Texas  &  Mexico  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Judgment  set  aside,  and  suit  dis- 
missed. 

Dufour  &  Dufour,  of  New  Orleans,  Dudley 
L.  Guilbean,  of  Opelousas,  and  Payne  Brea- 
zeale,  of  Baton  Rouge  (Geo.  Janvier,  of  New 
Orleans,  of  counsel),  for  appellant  Shelby 
Taylor  and  James  A.  Gremlllion,  both  of 
Crowley  (Lewis  &  Lewis,  of  Opelousas,  of 
counsel),  for  appellee. 

PROVOSTY,  J.  Plaintiff  sues  In  damages 
for  the  death  of  her  husband,  alleged  to  have 
resulted  from  the  negligence  of  the  defend- 
ant company.  He  was  employed  by  the  de- 
fendant company  in  its  roundhouse  at  Eunice. 
I>a.  His  functions  consisted  in  receiving  the 
locomotives  that  came  to  the  roundhouse,  tak- 
ing care  of  them,  and  having  them  tilled  with 
water  and  steamed  up,  ready  for  use,  when 
called  for.  While  he  was  steaming  up  an 
oil-burning  locomotive,  the  crown  sheet 
(which  is  the  piece,  or  part,  directly  above 
the  fire,  separating  it  from  the  water  in  the 
boiler)  gave  way,  by  reason  of  the  downward 
pressure  of  the  steam,  and  a  sort  of  explo- 
sion resulted,  by  which  the  Are  doors  were 
lifted  from  their  hinges  and  blown  out,  and 
made  to  strike  him  and  another  man,  and 
kill  them 

[1,2]  A  statute  of  this  state  gives  a  right 
of  action  to  a  widow  for  the  death  of  her 
husband  caused  by  the  negligence  of  another 
person.  This  statute  is  superseded,  however, 
by  the  federal  Employers'  Liability  Act  (35 
Stat.  65.  c.  149  [U.  S.  Comp.  St  Supp.  1909. 
p.  11711),  in  all  cases  coming  under  the  lat- 
ter statute;   and,  under  the  latter  statute. 
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the  widow  has  no  right  of  action,  but  the 
suit  for  her  benefit  must  be  bought  by  the 
personal  representative  of  the  decedent 

Nothing  on  the  face  of  the  petition  in  this 
case  indicated  under  which  one  of  these  stat- 
utes the  present  case  came;  and  the  defend- 
ant joined  issue  on  the  merits,  and  went  to 
trial,  without  any  request  for  an  amendment 
of  the  petition  in  that  regard,  and  without 
any  exception  to  the  right  of  the  plaintiff 
to  stand  in  judgment  in  the  suit,  but  in  this 
court  has  filed  an  exception  of  no  right  of  ac- 
tion in  the  plaintiff,  and,  in  support  of  that 
exception,  contends  that  the  locomotive  in 
question  was  engaged  in  interstate  commerce, 
and  that,  as  a  consequence,  the  decedent, 
while  attending  upon  it,  was,  in  like  man- 
ner, engaged  In  interstate  commerce,  and 
that  therefore  the  case  comes  under  the  fed- 
eral statute,  and  only  the  personal  repre- 
sentative of  the  decedent  could  bring  the  suit 
Plaintiff  objects  that  this  exception  comes 
too  late;  that  it  is  one  to  the  capacity  of 
the  plaintiff  to  stand  in  judgment ;  and  that 
exceptions  of  that  character  are  not  permis- 
sible after  issue  joined. 

We  agree  with  defendant  that  a  total  ab- 
sence of  right  on  the  part  of  the  plaintiff  may 
be  urged  at  any  stage  of  the  cause.  Brown 
v.  Saul,  4  Mart.  (N.  S.)  434,  16  Am.  Dec.  175; 
Montford  v.  Schmidt,  36  La.  Ann.  750.  And 
that,  if  the  case  does  come  under  the  federal 
statute,  the  plaintiff  Is  totally  without  right 
of  action  in  the  premises.  Pederson  v.  Dela- 
ware, L.  4  W.  R.  R  Co.,  229  U.  S.  146,  33 
Sup.  Ct  648,  57  L  Ed.  1125 ;  St  L.,  S.  F.  & 
T.  R.  R  Co.  v.  Seale,  229  U.  S.  156,  33  Sup. 
3t  651,  67  L  Ed.  1129. 

[3]  But  we  do  not  agree  with  defendant 
that  this  case  does  come  under  the  federal 
statute.  For  showing  that  it  does,  defendant 
-elles  exclusively  upon  the  following  testi- 
nony: 

"Q.  Where  did  this  engine  rnn?  A  It  work- 
d  all  the  way  between  Houston  and  New  Or- 
eans ;  it  ran  out  of  De  Qnincy  both  ways." 

De  Quincy  is  a  Louisiana  town.  We  do  not 
inderstand  this  evidence  to  mean  any  more 
han  that  this  locomotive,  like  any  other  lo- 
omotive  of  the  defendant  company,  or  any 
f  its  cars,  might  be  and  was  sometimes  used 
a  interstate  commerce.  .Not  that  it  was 
eing  so  used  at  the  time  the  decedent  was 
t tending  to  it  On  the  contrary,  the  evi- 
enee  shows  that  its  last  run,  which  was  on 
be  preceding  day,  had  been  from  another  in- 
rastate  point  to  Eunice.    If  the  fact  that 

locomotive  or  a  car  might  be  used  the  next 
ay,  or  whenever  next  needed,  in  interstate 
oinmerce,  were  equivalent  to  being  actually 
t  the  time  hi  use  in  that  commerce,  the  ef- 
?ct  would  be  that  whenever  a  railroad  did 
ot  confine  itself  to  intrastate  commerce,  but 
agaged  also  in  interstate  commerce,  every 
ne  of  its  employes  would  at  all  times  be 
jgaged  in  Interstate  commerce  when  at  their 
ork.     The  two  decisions  of  the  Supreme 


Court  of  the  United  States,  supra,  are  relied 
upon  by  defendant's  learned  counsel;  but 
these  decisions,  as  we  understand  them,  are 
very  far  from  having  that  broad  scope.  In 
one  of  them  a  clerk  was  injured  while  ac- 
tually on  his  way  to  take  the  numbers  of, 
and  seal  up  and  label,  cars  loaded  with  in- 
terstate freight  In  the  other  an  employe 
was  killed  while  carrying  a  sack  of  bolts  to 
be  used  in  repairing  a  bridge  which  was  reg- 
ularly in  use  in  Interstate  commerce.  In 
those  cases,  although  the  connection  was 
but  slight  there  was  a  direct  engagement  In 
interstate  commerce,  whereas  a  locomotive 
or  an  empty  car,  which  has  completed  an  in- 
trastate run  and  may  on  its  next  run  be 
used  In  like  manner  intrastate,  cannot  be 
said  to  be  actually  engaged  in  interstate 
commerce.  The  most  that  can  be  said  is 
that  it  has  been  so  used,  if  such  be  the  fact, 
and  that  It  may  on  its  next  run  be  so  used. 

[4]  On  the  merits,  the  sole  question  is 
whether  there  was  or  not  water  over  the 
crown  sheet  at  the  time  of  the  explosion.  If 
there  was,  then  the  explosion  was  the  result 
of  defective  condition  of  the  boiler,  and  the 
defendant  company  Is  responsible,  on  the 
principle  that  the  employer  must  furnish  the 
employe  safe  appliances  to  work  with.  If,  on 
the  other  hand,  there  was  no  water  over  the 
crown  sheet  the  explosion  was  the  result  of 
the  fault  of  plaintiff's  husband  in  starting 
the  fire  without  first  replenishing  the  boiler ; 
and  plaintiff  cannot  recover. 

Plaintiff  seeks  to  make  capital  out  of  the 
fact  that  the  engine  was  not  equipped  with 
a  fusible  plug;  but  the  evidence  shows  that 
this  device  is  of  questionable  utility,  and  is 
not  used  by  some  railroads,  and  Is  being  dis- 
carded by  others. 

The  explosion  occurred  in  the  night  of 
February  25,  1912,  at  5  a.  m.  The  engine 
had  come  into  the  roundhouse  that  same 
night  at  9:30  p.  m.  It  was  then  in  a  leaky 
condition,  and  the  engineer  sent  a  telegram 
to  De  Quincy,  La.,  for  a  boilermaker  to  be 
sent  by  the  night  train  to  repair  it;  and, 
for  that  purpose,  its  fire  was  put  out  This 
workman  came,  and  began  work  at  3  a.  m. ; 
and  he  completed  his  job.  How  long  he  was 
at  it  the  record  does  not  show.  The  work 
consisted,  as  we  understand,  in  simply  ex- 
panding the  flues  by  means  of  an  Instrument 
Inserted  in  them.  It  may  be  well  to  mention 
here  that  a  leaky  condition  of  the  flues  of  a 
locomotive  boiler  is  a  common  thing,  and  is 
no  indication  whatever  of  any  defectiveness 
in  the  crown  plate  or  Its  attendant  parts. 
When  the  engine  came  In,  it  had  160  to  ISO 
pounds  of  steam  and  an  ample  supply  of 
water.  By  12  o'clock  the  water  had  fallen 
so  low  from  leakage  and  evaporation  as  to 
necessitate  refilling;  and  plaintiff's  husband 
refilled  the  boiler. 

Defendant's  learned  counsel  argue  that  if 
in  the  2%  hours  between  9:80  and  12  tba 
boiler  so  emptied  Itself  as  to  need  refilling 
it  must  have  again  emptied  itself  in  the  three 
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hours  between  12  and  3f  when  the  work  of 
stopping  the  leaks  in  the  flues  began. 

We  And  no  great  force  In  this  argument 
By  12  o'clock  the  boiler  had  to  a  considerable 
extent  cooled  down.  The  steam  pressure 
had  greatly  diminished,  and  the  supply  of 
cold  water  had  the  effect  of  accelerating  this 
diminishing  process.  As  the  heat  subsided, 
the  evaporation  decreased,  and,  as  the  pres- 
sure slackened,  the  leakage  lessened.  To 
what  extent  the  pressure  had  fallen  by  12 
o'clock  is  not  shown;  but  some  ten  minutes 
before  the  explosion  it  was  observed  to  be 
at  20  pounds. 

This  is  testified  to  by  Green  Robertson, 
the  man  who  lit  the  fire,  and  by  F.  J. 
Schneider,  another  employe  of  the  defendant 
company.  Robertson  says  that  he  then  oper- 
ated the  gauges  to  ascertain  what  quantity 
of  water  was  in  the  boiler,  and  found  that 
the  lower  one  emitted  water,  and  the  middle 
one  wet  steam,  showing  that  there  was  a 
sufficiency  of  water  over  the  crown  sheet. 
Schneider  testifies  that  he  saw  Robertson 
make  this  test,  and  noticed  that  the  result 
was  as  here  stated.  Both  of  these  witnesses 
testify  that  they  examined  the  water  glass, 
and  that  it,  too,  indicated  a  sufficiency  of 
water. 

Of  course,  if  these  two  witnesses  were  to 
be  believed,  there  would  be  an  end  of  defend- 
ant's case.  But  Robertson  had  a  certain  in- 
terest in  thus  testifying,  in  order  to  discul- 
pate  himself  from  negligence  in  starting  the 
fire  without  there  being  sufficient  water  in 
the  boiler;  and  Schneider  is  a  nephew  of 
plaintiff,  and,  while  he  now  testifies  that  he 
did  not  operate  the  gauges  but  only  saw  Rob- 
ertson do  it,  he  admits,  on  cross-examina- 
tion, that  about  five  hours  after  the  accident 
he  stated,  In  the  presence  of  witnesses,  that 
he  himself  made  the  tests. 

The  fact  that  the  jury  believed  these  wit- 
nesses, as  it  must  have  done  in  order  to  de- 
cide as  it  did  in  favor  of  plaintiff,  alone 
gives  rise  to  any  difficulty  in  the  case,  as 
otherwise  the  evidence  adduced  by  defendant 
is  so  overwhelming  that  there  would  not  be 
one  moment's  hesitation  in  accepting  it  as 
conclusive. 

Defendant  has  shown  that  a  piece  of  steel, 
such  as  this  crown  plate,  if  superheated 
without  water  upon  it,  acquires  a  blue  color, 
but  does  not  otherwise  acquire  this  color; 
and  that  this  crown  plate  had  this  color. 
Plaintiffs  own  expert,  Marcotte,  testifies  to 
the  same  thing,  but  says  that  the  plate  did 
not  have  this  blue  color,  but  was  gray  as  if  it 
had  had  water  upon  it 

As  to  this  plate  having  exhibited  this  dis- 
tinctive blue  color  after  the  accident,  there 
can  be  no  serious  question,  as  Marcotte 
stands  alone  against  a  large  number  of  wit- 
nesses. As  to  this  color  being  a  sure  and  un- 
mistakable sign,  there  can  be  no  serious 
question  in  the  light  of  the  testimony.  Some 


ten  witnesses,  whose  life  work  has  qualified 
them  to  speak  knowingly  on  this  point  hare 
testified  in  the  most  positive  and  unqualified 
manner  that  they  know  and  are  positive  and 
cannot  be  mistaken  that  only  by  having  been 
superheated  without  water  upon  it  this 
crown  sheet  could  have  had  this  blue  color 
imparted  to  it  It  is  impossible  to  read  the 
record  without  becoming  convinced  of  the 
perfect  sincerity  and  entire  reliability  of  this 
testimony;  and  it  is  destructive  of  plain- 
tiff's theory  of  this  crown  plate  having  col- 
lapsed from  the  defective  condition  of  the 
bolts  and  not  as  the  result  of  not  having  had 
water  upon  it 

The  plate  itself  was  in  perfect  condition, 
so  much  so  that  it  was  not  changed  when  the 
locomotive  was  repaired.  What  happened 
was  that  the  downward  pressure  upon  it 
caused  it  to  wrench  off  the  heads,  or  thread*, 
of  the  stay  bolts  by  which  it  was  attached 
to  the  top  of  the  boiler,  and  to  drop  some 
four  or  five  inches.  Plaintiff  contends  that 
these  stay  bolts  were  rust  eaten  and  fire 
worn.  The  evidence  on  this  point  is  clear- 
ly with  defendant  This  boiler  is  shown  to 
have  been  regularly  inspected,  and  these 
bolts  tested.  This  had  been  done  a  few  days 
before  the  accident  And,  Indeed,  it  is  hard- 
ly probable  that  these  bolts,  which  bad  op 
to  a  few  hours  before  withstood  a  pressure  of 
160  to  180  pounds,  would  have  yielded  under 
a  pressure  of  20  pounds  or  so. 

The  judgment  appealed  from  is  set  aside, 
and  the  suit  dismissed  at  plaintiff's  cost 


GORDON  v.  NEW  ORLEANS  GREAT 
NORTHERN  R.  CO. 

(Supreme  Court  of  Louisiana.   March  30,  1914. 
Rehearing  Denied  April  27,  1914.) 

(Byllalu$  by  the  Court.) 

1.  Master  and  Servant  (M  101,  102*)— Safe 
Appliances— Automatic  Couplers— Injury 
xo  Brakeman. 

The  master  must  furnish  the  servant  witL 
reasonably  safe  tools  with  which  to  do  his 
work,  and  where  he  fails  to  do  so  he  is  liabl* 
to  the  servant  for  any  injury  that  arises  from 
his  failure.  Where  a  railroad,  by  furnishing 
its  cars  with  automatic  couplers,  can  avoid  a 
brakeman  the  necessity  of  going  between  thr 
cars,  in  a  position  of  danger,  to  couple  them, 
and  fails  to  do  so,  it  is  liable  to  a  brakemaL 
injured  while  between  cars  in  an  effort  to  coupl* 
them,  after  he  had  ascertained  by  a  trial  that 
the  automatic  couplers  will  not  work. 

[Ed.  Note.— For  other  cases,  see  Master  an«l 
Servant,  Cent  Dig.  5§  135,  171,  174,  178-1M. 
192;  Dec.  Dig.  U  101,  102.*] 

2.  Master  and  Servant  (||  87,  111*)— In- 
terstate Commerce— Federal  Employers' 
Liability  Act. 

The  mere  fact  that  a  railroad  is  engaged  in 

interstate  commerce  does  not  bring  an  em- 
ploye" within  the  protection  of  the  federal  Em- 
ployers' Liability  Act  (Act  April  22.  190S,  c. 
149,  35  Stat  65  {U.  S.  Comp.  St  Supp.  1911.  p. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Seriea  *  Rep'r  Index*? 
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1322]),  withont  showing  that  he  was  actually 
engaged  in  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  188,  215-217,  255;  Dec. 
Dig.  §§  87,  111.*] 

Appeal  from  Twenty-Sixth  Judicial  Dis- 
trict Court,  Parish  of  Washington ;  Thomas 
M.  Burns,  Judge. 

Action  by  Abner  Gaines  Gordon  against 
the  New  Orleans  Great  Northern  Railroad 
Company  for  personal  injuries.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

B.  M.  Miller,  of  Covington,  for  appellant 
E  a  scorn  D.  T  alley,  of  Bogalusa,  for  appellee. 

BREAUX,  C.  J.  Plaintiff  claims  damages 
In  the  sum  of  $2,102.50  for  the  loss  of  two 
fingers  while  engaged  as  engine  helper  or 
switchman  In  uncoupling  cars  In  the  employ 
of  defendant. 

The  uncoupling  of  cars  was  one  of  the 
duties  in  which  he  was  engaged  on  the  14th 
of  January,  1912,  at  about  half  past  11 
.  o'clock  a.  m.  Owing  to  defendant's  negli- 
gence, and  to  Its  defective  equipment,  two  of 
his  fingers  were  caught,  as  he  was  taking 
out  the  pin  in  the  couplers  between  two  of 
the  cars,  and  were  crushed,  rendering  their 
amputation  necessary.  He  charged  that  he 
did  not  have  a  safe  place  to  work,  nor  safe 
appliances  with  which  to  work. 

He  pleaded  the  protection  afforded  by  the 
federal  Safety  Appliance  Act,  relating  to 
safety  appliances. 

Also  that  the  car  coupling  was  not  in  good 
repair,  rendering  it  Impossible  to  handle  with 
safety  the  coupler  extending  out  at  the  end 
of  the  car.  That  the  unsafe  condition  was 
known  to  the  defendant  company. 

He  urged  the  application  of  the  federal 
Employers'  Liability  Act. 

He  also  pleaded  that  this  loss  is  of  moment 
to  bim,  and  that  he  has  suffered  intense  pain, 
for  which  he  is  entitled  to  damages,  and  for 
the  humiliation  caused  by  the  loss  of  part  of 
his  hand.  He  could  not  work  In  consequence 
for  41  days.   His  wages  were  $2.50  per  day. 

The  defendant  denies  all  liability,  and 
charges  that  plaintiff's  negligence  is  the  cause 
of  the  loss  of  which  he  complains. 

The  Judge  of  the  district  court  allowed 
$002.50,  with  legal  Interest 

The  defendant  has  taken  this  appeal. 

The  plaintiff  answered  the  appeal,  and 
asked  for  an  increase  of  the  amount  allowed 
to  the  sum  claimed  by  him  in  his  petition. 

The  evidence  is  fairly  conclusive  that  the 
foreman  of  the  switchman  directed  him  to 
uncouple  the  cars  by  going  between  the  two 
cars  and  disconnecting  them,  by  taking  out 
the  coupling  pin. 

The  plaintiff  testified:  That  unexpectedly 
the  slack  of  the  cars  rolled  back  and  caused 
the  accident. 

That  the  defect  In  the  coupler  was  latent 


We  are  Informed  by  the  testimony  of  plain- 
tiff that  he  attempted  to  raise  the  operating 
lever  of  one  of  the  connected  cars.  It  was 
fastened.  He  could  not  raise  it  He  then 
tried  the  other  connected  car.  The  chain  con- 
necting the  lever  and  the  pin  was  disconnect- 
ed. The  lever  would  not  work  and  pull  up 
the  chain. 

The  switchman,  who  waa  defendant's  fore- 
man, testified:  That  neither  lever  was  In  a 
working  condition.  That  he  had  ordered  the 
plaintiff,  not  knowing  of  the  defectiveness  of 
the  appliance,  to  "cut  the  car  off" ;  that  is,  to 
uncouple  the  cars.  That  he,  in  company 
with  the  car  inspector  of  the  New  Orleans 
Great  Northern  Railroad  Company  came  to 
the  car  after  the  accident  and  tried  to  lift 
it  with  Ms  hand.  That  the  bracket  on  top 
of  the  coupler  had  been  forced  down.  It 
could  not  be  moved  with  the  hand.  The  chain 
was  disconnected. 

"The  J.  C.  car  and  the  other  car  were  discon- 
nected from  the  lug.  The  little  chain  was  brok- 
en." 

That  when  the  switchman  cannot  uncouple 
a  car  with  a  coupling  lever  he  was  expected 
to  use  his  hands. 

He  testified  further  that  plaintiff  was  a 
careful  man  at  all  times,  and  he  did  not 
know  that  he  ever  assumed  unnecessary 
risks.  This  foreman  was  standing  a  few  feet 
from  the  place  of  the  accident  at  the  time. 
This  witness  adds,  regarding  the  direct  cause, 
that  the  slack  of  the  car  was  rolling  back  at 
the  moment,  and  that  he  (the  witness)  did 
not  at  the  moment  think  that  the  slack  would 
roll  back  on  that  car. 

The  question  was  propounded  to  the  wit- 
ness: 

"Q.  He  'says,  if  the  slack  had  not  rolled 
back,  he  wouldn't  have  got  hurt,  and  that  he 
wouldn't  have  gone  in  unless  some  one  told  him 
to.    What  was  the  cause  of  the  accident? 

"A.  Defective  equipment." 

He  did  not  think  he  was  negligent. 

This  foreman  explains  with  particularity 
that  he  did  not  think  that  the  slack  would 
roll  back;  that  to  avoid  accidents  they  had 
signaled  the  train  to  stop  as  before  men- 
tioned. 

That  there  were  12  cars  in  the  train,  but 
that  the  train  was  not  going  fast  enough,  as 
he  thought,  to  make  the  slack  at  the  time 
that  plaintiff  was  hurt 

That  the  coupler  was  automatic.  At  first 
this  witness  said  that  the  defect  was  con- 
cealed or  latent  but  adds,  on  cross-examina- 
tion, that  if  the  apparatus  had  been  carefully 
examined  by  the  Inspector  he  should  have 
seen  the  defect.  That  it  was  the  duty  of  the 
inspector  to  try  the  couplings  to  see  If  they 
would  work. 

Another  switchman  testified  that  the  in- 
spector tried  to  lift  the  lever  when  he  came 
to  it  and  that  it  would  not  work. 
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His  (plaintiff's)  finger  was  caught  between 
the  coupler  and  the  bumper.  That  he  must 
have  been  trying  to  raise  the  pin,  the  chain 
In  his  hands.  The  chain  was  about  four 
Inches  long  and  was  disconnected  from  the 
pin. 

Another  witness,  a  switchman,  said  that 
he  tried  to  work  the  automatic  coupler  after 
the  accident  This  was  about  an  hour  and 
a  half  after  the  accident  It  would  not  work. 
The  operating  rod  would  not  work.  He  de- 
scribed the  part  out  of  repair,  and  testified 
most  positively  regarding  the  defectiveness 
of  the  apparatus. 

The  witness  for  the  defendant  first  the 
inspector,  said  that  he  had  examined  the 
J.  C.  car  and  found  It  In  good  condition. 
That  was  some  days  prior  to  the  accident 

The  car  Inspector  for  the  New  Orleans 
Great  Northern  Railroad  Company,  did  not 
testify  that  the  lever  was  In  good  condition. 
He  does  not  create  the  Impression  by  his  tes- 
timony that  the  apparatus  was  In  good  order. 
He  made  some  repairs  In  the  apparatus. 

While  the  witnesses  do  not  entirely  agree 
with  the  plaintiff's  witnesses,  the  decided 
preponderance  Is  with  the  plaintiff's  wit- 
nesses. 

The  plaintiff  suffered  Intense  pain,  doubt- 
less. He  was  receiving  $2  a  day  at  the  time. 
Since  the  accident  and  bis  cure,  he  has  re- 
turned to  work.  He  is  obliged  to  accept 
something  less  as  an  employe  of  the  railroad. 
He  was  41  days  In  the  care  of  a  phyBician. 
He  is  a  good  man. 

Plaintiff  alleged  the  Safety  Appliance  Act 
(Act  March  2,  1893,  c.  196,  27  Stat.  631  (U. 
S.  Comp.  St  1901,  p.  3174])  and  the  Employ- 
ers' liability  Act  enacted  to  protect  railroad 
employes,  had  not  been  complied  with,  that 
it  was  the  duty  of  defendant  to  provide  safe 
place  and  safe  appliances,  that  defendant's 
cars  were  engaged  in  Interstate  commerce, 
and  that  plaintiff  was  at  the  time  engaged  in 
making  Interstate  commerce  trains. 

The  defendant  appeared  in  the  first  place 
only  for  the  purpose  of  excepting  to  the  serv- 
ice, on  the  ground  that  it  had  not  been  made 
on  the  defendant  as  required.  It  prayed  that 
the  service  returned  be  quashed.  The  ex- 
ception was  withdrawn.  Subsequent  to  its 
withdrawal,  a  default  was  entered  on  the 
minutes,  and  no  exception  was  thereafter 
filed.  Nothing  is  left  for  the  court's  action 
on  this  exception. 

The  defendant  denied  that  the  injury  to 
plaintiff  was  caused  by  its  fault  or  negli- 
gence, and  denied  that  the  equipment  was  de- 
fective, and  alleged  that  the  car  had  been 
carefully  Inspected  prior  to  the  accident  and 
that  there  was  no  apparent  defect  in  the 
coupling  and  safety  appliance  of  the  car.  It 


charged  that  die  injury  was  due  entirely  to 
the  negligence  of  plaintiff. 

[1]  The  plaintiff  sustained  his  cause  with 
ample  testimony.  He  was  at  his  usual  work 
for  his  employer,  and  he  had  no  reason  to 
suspect  that  the  appliances  were  out  of  or- 
der, or  that  at  the  moment  the  lever  did  not 
yield  as  he  pulled  It  the  train  would  move 
and  come  down  upon  him  with  its  rolling 
slack  and  catch  his  hand  Just  as  he  was  in 
the  act  of  pulling  the  chain  and  uncoupling 
the  cars. 

The  preponderance  of  the  testimony  being 
that  the  inspector  did  not  in  time  before  the 
accident  make  a  careful  inspection  of  the 
drawhead,  it  already  places  the  defendant  to 
disadvantage  in  its  defense.  The  appliance 
was  not  in  good  repair,  and  in  other  re- 
spects, also,  the  defendant  failed  to  sustain 
the  allegations  of  its  answer  noted  above. 

The  testimony  does  not  sustain  the  view 
expressed  by  the  defense  that  the  work  of 
uncoupling  the  cars  might  have  been  done 
without  plaintiff's  exposing  himself.  The 
testimony  in  this  respect  also  falls  to  sus- 
tain that  contention.  It  was  the  usual  way, 
we  gather  from  the  testimony  of  the  wit- 
nesses. 

It  is  sometimes  preferable  not  to  readily 
accept  the  testimony  of  a  large  number  of 
witnesses.  The  minority  in  testifying  may 
testify  to  the  right  facts,  despite  the  state- 
ments of  other  witnesses. 

In  this  instance,  however,  the  judge  who- 
tried  the  case  without  a  Jury  saw  the  wit- 
nesses as  they  testified.  He  must  have  been 
convinced  of  the  correctness  of  their  state- 
ments. 

[2]  The  plaintiff  sought  to  have  this  cause 
considered  as  entirely  within  the  federal  stat- 
ute adopted  recently  for  the  protection  of 
railroad  employes. 

.  He  has  cited  a  number  of  decisions  upon 
the  subject,  and  it  is  true  that  rights  arising 
under  the  act  in  question  may  be  enforced 
as  of  right  in  the  courts  of  the  state. 

The  testimony  of  plaintiff  fails  to  amply 
show  that  the  trains  were  engaged  in  Inter- 
state commerce,  although,  were  we  at  liberty 
to  consider  that  it  is  common  knowledge  that 
plaintiff  Is  engaged  in  that  commerce,  the 
proof  would  then  be  ample. 

The  result  would  be  the  same  under  either 
law. 

The  plaintiff  has  asked  for  an  increase. 
We  have  not  judged  it  proper  to  increase 
the  amount  and  have  concluded  that  in  all 
respects  the  judgment  is  correct 

For  reasons  stated,  the  judgment  Is  af- 
firmed. 

PROVOSTY,  J.,  takes  no  part,  not  having 
heard  the  argument. 
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No.  20,658. 

TEXAS  ft  P.  RY.  CO.  v.  CHATWIN  BROS. 

In  re  TEXAS  &  P.  RY.  CO. 
(Supreme  Court  of  Louisiana.  April  18, 1914.) 

(Byllabut  ly  the  Court.) 

1.  Set -Off  and  Counterclaim  (§  31*)— Re- 
convention—Action  against  Railroad 
Company. 

Under  article  375,  Code  Prac,  as  amended 
by  Act  No.  50  of  1886.  p.  84,  a  defendant  may 
reconvene  and  claim  from  a  plaintiff  railroad 
company  which  "resides  out  of  the  state,  or  in 
the  state,  but  in  a  different  parish  from  the  de- 
fendant,'' "for  any  cause,  although  such  demand 
be  not  necessarily  connected  with,  or  incidental 
to,  the  main  cause  of  action." 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  |  62;  Dec.  Dig.  | 
81.*] 

2.  Set-Off  and  Cottntebclatm  (|  31*)— Re- 
convention—Action  bt  Foreign  Corpo- 
ration—"Reside.  " 

The  word  "resides,"  as  used  in  Code 
Prac.  art  375,  refers,  with  reference  to  a  for- 
eign corporation,  to  its  chief  office  or  place  of 
business,  or  where  its  authorized  agent  in  the 
state,  upon  whom  process  may  be  served,  re- 
sides. Eichhorn  v.  Louisville  &  Nashville  R.  R. 
Co.,  112  Ky.  338,  65  S.  W.  797 ;  Clark's  Cove 
Fertilizer  Co.  v.  Stever,  29  Misc.  Rep.  571,  62 
N.  Y.  Supp.  249,  251. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  |  52;  Dec.  Dig.  f 
31.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6147-6150;  vol  8,  p.  7787.] 

Action  by  the  Texas  &  Pacific  Railway 
Company  against  Chatwln  Bros.  The  plain- 
tiff company's  exception  to  a  plea  in  recon- 
vention was  overruled,  and  it  applies  for 
prohibition,  mandamus,  and  certiorari.  Rule 
nisi  recalled,  and  application  dismissed. 

Wise,  Randolph,  Kendall  &  Freyer,  of 
Sbreveport  (Howe,  Fenner,  Spencer  &  Cocke, 
of  New  Orleans,  of  counsel),  for  relator. 
Blanchard  ft  Smith,  of  Sbreveport,  for  re- 
spondent 

SOMMERYILLE,  J.  Plaintiff,  a  foreign 
corporation,  domiciled  in  Dallas,  Tex.,  and 
doing  business  in  that  state  and  in  Louisiana, 
after  having  declared  that  its  place  of  busi- 
ness in  this  state  was  in  New  Orleans,  where 
it  has  an  authorized  agent  upon  whom  pro- 
cess may  be  served  (Constitution,  art  264; 
Act  No.  54  of  1904,  p.  133),  sued  defendants, 
domiciled  in  Caddo  parish,  in  the  court  of 
that  parish. 

Defendants  answered,  denying  plaintiff's 
claims,  and  reconvened,  claiming  damages 
from  plaintiff  for  failure  to  execute  a  con- 
tract to  deliver  freight  and  for  several  al- 
leged torts. 

Suits  for  these  damages  claimed  by  way 
of  reconvention  might  have  been  brought 
in  the  courts  at  the  point  of  delivery  of  the 
freight  where  the  damage  was  done,  or 
trespass  committed,  or  in  the  courts  of  the 
domicile  of  the  public  carrier,  at  the  option 
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of  the  party  suing.  Act  No.  98  of  1888,  p. 
152 ;  Act  No.  44  of  1910,  p.  69. 

These  claims  in  reconvention  are  different 
from  the  main  action ;  but  "where  the  plain- 
tiff resides  out  of  the  state,  or  in  the  state, 
but  in  a  different  parish  from  the  defendant, 
said  defendant  may  institute  a  demand  in 
reconvention  against  him  for  any  cause,  al- 
though such  demand  be  not  'necessarily  con- 
nected with  or  incidental  to  the  main  cause 
of  action."  Article  375,  Code  of  Practice, 
as  amended  by  Act  No.  50  of  1886,  p.  84. 
And  defendants,  availing  themselves  of  the 
benefit  of  the  above  law,  filed  their  recon- 
ventlonal  demand. 

Plaintiff  excepted  to  the  plea  of  reconven- 
tion on  the  following  grounds: 

"First  Plaintiff  herein  is  a  railroad  corpora- 
tion operating  a  line  of  railroad  from  El  Paso 
to  New  Orleans,  passing  through  the  state  of 
Louisiana,  with  its  Louisiana  domicile  at  New 
Orleans,  Orleans  parish;  that  the  cause  of 
action  upon  which  defendant  bases  its  claim 
to  reconvention  is  a  tort  alleged  to  have  been 
committed  by  plaintiff  company. 

"Second.  That  plaintiff  company's  line  ex- 
tends and  is  operated  through  the  parish  of 
Caddo,  wherein  it  is  alleged  said  tort  was 
committed,  and  by  virtue  thereof,  under  the 
law,  is  suable  for  such  damage  resulting  from 
saiu  tort  in  said  parish. 

"Third.  Plaintiff  represents  that  being  a 
railroad  corporation,  ft  has  no  residence,  and 
being  suable  in  the  parish  in  which  the  origi- 
nal cause  of  action  was  filed,  defendant's  claim 
in  reconvention  should  not  be  allowed." 

The  exception  was  overruled;  and  plain- 
tiff has  asked  that  writs  of  prohibition,  man- 
damus, and  certiorari  issue  to  the  trial  court, 
and  that  this  court  sustain  its  exception  and 
order  defendant's  reconventional  demand 
dismissed. 

[1]  Plaintiff  is  domiciled  in  Dallas,  Tex., 
and  under  the  article  of  the  Code  of  Prac- 
tice, above  quoted,  defendants'  right  to  re- 
convene Is  clear.  Domicile  embraces  resi- 
dence. Granting  that  plaintiff  has  a  "Loui- 
siana domicile  in  New  Orleans,"  if  plaintiff 
means  to  allege  that  its  chief  office  is  in 
New  Orleans,  or  it  has  an  agent,  upon  whom 
judicial  process  may  be  served,  then  de- 
fendants' right  to  reconvene  is  clear.  The 
record  does  not  show  that  plaintiff  is  domi- 
ciled in  Louisiana,  or  that  its  agent,  upon 
whom  judicial  process  may  be  served,  Is 
domiciled  in  the  state.  Such  agent  may  be 
merely  residing  in  the  city  of  New  Orleans. 

Plaintiff  urges  that  being  a  railroad  cor- 
poration, It  has  no  residence  anywhere ;  that 
it  does  not  "reside"  out  of  the  state,  or 
in  a  different  parish  from  defendants  in  the 
state;  that  it  is  suable  by  defendants,  un- 
der the  statutes  of  the  state,  In  the  parish 
where  it  may  have  failed  to  deliver  freight 
to  them  or  may  have  committed  a  tort 
against  them;  and  that  defendants  cannot 
reconvene  and  claim  damages  from  it  for 
the  matters  and  things  set  up  in  their  an- 
swer, which  are  different  from  and  not  con- 
nected with  the  main  demand. 
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It  Is  true  that  defendants  might  have  sued 
plaintiff  In  the  courts  of  Caddo  parish,  and 
had  service  made  upon  its  authorized  agent 
lu  the  city  of  New  Orleans;  or  they  might 
have  sued  In  the  courts  of  Orleans  parish. 
But,  under  article  375  of  the  Code  of  Prac- 
tice, they  have  also  the  right  to  reconvene, 
and  make  claim  against  plaintiff,  because 
it  resides  (that  Is,  It  is  domiciled)  out  of  the 
state,  and  has  no  domicile  or  residence  in 
Caddo  parish. 

[2]  Railroads  may  not  have  been  in  the 
contemplation  of  the  legislators  when  the 
Code  of  Practice  was  adopted,  when  they 
referred  to  a  plaintiff  residing  out  of  the 
state;  but  the  language  is  broad  enough  to 
meet  the  exigencies  of  this  case,  where  the 
plaintiff  may  not  have  a  residence  in  any 
place.  It  is  very  clear,  when  the  provisions 
of  article  375  are  to  be  applied  to  a  corpora- 
tion, that  that  corporation  "resides"  in  the 
state  at  the  place  where  its  chief  office  or 
place  of  business  is  located,  under  article  264 
of  the  Constitution ;  and  that  is  in  the  case 
of  plaintiff  in  New  Orleans,  "in  a  different 
parish  from  the  defendant."  Eichhorn  v. 
Louisville  &  Nashville  Railroad  Co.,  112  Ky. 
338,  65  S.  W.  797;  Clark's  Cove  Fertilizer 
Co.  v.  Stever,  29  Misc.  Rep.  571,  62  N.  Y. 
fiupp.  249,  251. 

And  defendants  had  the  right  to  recon- 
vene and  make  claims  against  plaintiff  for 
matters  and  things  different  from  and  not 
connected  with  the  main  demand  of  plaintiff. 

The  rule  nisi  issued  herein  is  recalled-; 
and  the  application  of  relator  is  dismissed,  at 
its  cost. 


MEMORANDUM  DECISIONS 


BIRMINGHAM  COAL  &  IRON  CO.  v. 
WHATLEY.  (No.  698.)  (Supreme  Court  of 
Alabama-  Jan.  15,  1914.)  Appeal  from  Circuit 
Court,  Jefferson  County;  E.  C.  Crowe,  Judge. 
J.  T.  Stokeley,  of  Birmingham,  for  appellant 
Gibson  &  Davis,  of  Birmingham,  for  appellee. 

PER  CURIAM.   Dismissed  by  agreement 


Ex  parte  BLANTON-CURTIS  MERCAN- 
TILE CO.  (No.  684.)  (Supreme  Court  of  Ala- 
bama. Feb.  5,  1914.)  Certiorari  to  Court  of 
Apper.ls.  Bankhead  &  Bankhead,  of  Jasper,  for 
appellant.  Davis  &  Fite,  of  Jasper,  for  appel- 
lee. 

DE  GRAFFENRIED.  J.  Petition  by  the 
Blanton-Curtis  Mercantile  Company  for  certio- 
rari to  the  Court  of  Appeals  to  review  the  de- 
cision of  the  said  court  reversing  the  cause  of 
Kentucky  Wagon  Mfg.  Co.  v.  Blanton-Curtis 
Mercantile  Co.,  8  Ala.  App.  669,  62  South.  368. 
Petition  denied. 


BLEY  et  aL  v.  LEWIS.  (No.  531.)  (Su- 
preme Court  of  Alabama.  Feb.  10,  1914.)  Ap- 
peal from  Circuit  Court,  Marengo  County; 
John  T.  Lackland,  Judge.  Elmore  &  Herbert 
•of  Demopolis,  and  William  Cuninghame,  of 


Linden,  for  appellant  J.  M.  Miller,  of  Gads- 
den, for  appellee. 

PER  CURIAM.  Dismissed  for  want  of  pros- 
ecution. 


BYNUM  v.  BYNUM.  (No.  717.)  (Supreme 
Court  of  Alabama.  Feb.  3,  1914.)  Appeal  from 
Chancery  Court.  Lawrence  County;  W.  H. 
Simpson,  Chancellor.  C.  L.  Price,  of  New  De- 
catur, and  Wert  &  Lynne.  of  Decatur,  for  ap- 
pellant D.  C.  Almon,  of  Decatur,  and  J.  M. 
Irwin,  of  Moulton,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant 


COMPTON  v.  BURROW,  JONES  &  DYER 
SHOW  CO.  (No.  550.)  (Supreme  Court  of 
Alabama.  Feb.  10,  1914.)  Appeal  from  Law 
and  Equity  Court  Marengo  County;  E.  J.  Gil- 
der, Judge. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant 


COMPTON  v.  FRIEDMAN,  SHELLEY 
SHOE  CO.  (No.  551.)  (Supreme  Court  of 
Alabama.  Feb.  10,  1914.)  Appeal  from  Law 
and  Equity  Court,  Marengo  County;  E.  J. 
Gilder,  Judge. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant 


Ex  parte  HARMON.  (No.  685.)  (Supreme 
Court  of  Alabama.  Feb.  12,  1914.)  Certiorari 
to  Court  of  Appeals.  Frank  Harmon  was  con- 
victed of  keeping  a  gaming  table,  and  appealed 
From  a  decision  of  the  Court  of  Appeals  (S 
Ala.  App.  311,  62  South.  438),  affirming  the 
conviction,  he  brings  certiorari.  Writ  denied. 
Mathews  &  Mathews,  of  Bessemer,  and  Cow- 
art  &  Ingram,  of  Birmingham,  for  appellant. 
R.  C.  Brickell,  Atty.  Gen.,  and  W.  I*  Martin. 
Asst  Atty.  Gen.,  for  the  State. 

SOMERVILLE,  J.  We  do  not  find  that  the 
decision  of  the  Court  of  Appeals  in  this  case 
denies  any  principle  of  law  announced  in  the 
decisions  of  this  court,  and  the  writ  of  cer- 
tiorari must  be  denied.  Writ  denied.  All  the 
Justices  concur. 


JEFFERSON  FERTILIZER  CO.  v.  NEW- 
SOME.  (No.  589.)  (Supreme  Court  of  Ala- 
bama. Feb.  12, 1914.)  Appeal  from  City  Court 
of  Bessemer;  J.  C.  B.  Gwin,  Judge.  Estes. 
Jones  &  Welch,  of  Bessemer,  for  appellant  T. 
T.  Huey  and  William  Hugh  McEniry,  both  of 
Bessemer,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment 


JEFFERSON  RENTAL  CO.  et  aL  v.  HOB- 
LITZELLE  et  al.  (No.  798.)  (Supreme  Court 
of  Alabama.  Jan.  14,  1914.)  Appeal  from 
Chancery  Court,  Jefferson  County;  A.  H.  Ben 
ners,  Chancellor. 

PER  CURIAM.  Appeal  dismissed  without 
prejudice. 


Ex  parte  KEY.  (No.  507.)  (Supreme  Court 
of  Alabama.  Feb.  12,  1914.)  Certiorari  to 
Court  of  Appeals.  Glenn  &  De  Graffenried,  of 
Scale,  for  appellant  R.  C.  Brickell,  Atty.  (Jen., 
and  W.  L.  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.    Writ  of  certiorari  denied. 
MAYFIELD  and  SAYRE,  JJ.,  dissent 
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LOEB  v.  BRASSELL.  (No.  96.)  (Supreme 
Court  of  Alabama.  Jan.  22,  1914.)  Appeal 
from  City  Court  of  Montgomery;  Gaston  Gun- 
ter,  Judge.  J.  T.  Stokeley,  of  Birmingham,  and 
E.  T.  Graham,  C.  H.  Roqaemore,  and  Steiner, 
Crum  &  Weil,  all  of  Montgomery,  for  appel- 
lant. W.  H.  &  J.  R.  Thomas  and  Hill,  Hill, 
Whiting  &  Stern,  all  of  Montgomery,  for  appel- 
lee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment of  parties. 


Ex  parte  PRIDE.  (No.  720.)  (Supreme 
Court  of  Alabama.  Feb.  5,  1914.)  Certiorari 
to  Court  of  Appeals.  Tidwell  &  Sample,  of 
New  Decatur,  for  appellant.  E.  W.  Godbey, 
of  Decatur,  for  appellee. 

ANDERSON,  C.  J.  Petition  on  the  part  of 
Thomas  E.  Pride  for  certiorari  to  review  and 
revise  the  judgment  and  opinion  of  the  Court 
of  Appeals  in  the  case  of  Thomas  E.  Pride  v. 
Commercial  Union  Insurance  Company  of  Lon- 
don, 63  South.  803.  The  judgment  of  the  Court 
of  Appeals  is  affirmed,  and  the  application  for 
the  writ  of  certiorari  denied. 


ROBINSON  v.  INZER.  (No.  651.)  (Supreme 
Court  of  Alabama.  Jan.  22,  1914.)  Appeal 
frqm  Circuit  Court,  St.  Clair  County;  James 
E.  Blackwood,  Judge. 

PER  CURIAM.   Affirmed  on  certificate. 


SLOSS-SHEFFIELD  STEEL  &  niON  CO. 
v.  WEBSTER.  (No.  775.)  (Supreme  Court  of 
Alabama.  Jan.  15,  1914.)  Appeal  from  Cir- 
cuit Court,  Walker  County;  J.  J.  Curtis,  Judge. 
Bankhead  &  Bankhead,  of  Jasper,  for  appellant 
Acuff  &  Finch,  of  Jasper,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant   See,  also,  62  South.  764. 


SMITH  v.  STATE.  (No.  619.)  (Supreme  Court 
of  Alabama.  Jan.  15,  1914.)  Appeal  from  City 
Court  of  Gadsden;  J.  A.  Bilbro,  Judge.  W.  J. 
Boykin,  of  Gadsden,  for  appellant.  R,  C.  Brick- 
ell,  Atty.  Gen.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Appeal  abated  by  death  of 
appellant    See,  also,  62  South.  864. 


Ex  parte  STONES  RIVER  NAT.  BANK. 
(So.  718.)  (Supreme  Court  of  Alabama.  Feb. 
5,  1914.)  Certiorari  to  Court  of  Appeals.  M. 
K.  Clements  and  Sanders  &  Thach,  both  of 
Athens,  for  appellant  Wall  &  Rankin  and  W. 
R.  Walker,  all  of  Athens,  for  appellee. 

PER  CURIAM.  Petition  by  the  Stones  Riv- 
er National  Bank  for  certiorari  to  the  Court  of 
Appeals,  to  revise  the  judgment  of  that  court 
in  the  case  of  Stones  River  Nat.  Bank  v.  Ler- 
man  Milling  Company,  63  South.  776.  Writ 
denied. 


W ATKINS  et  al.  y.  REDDOCK  et  al.  (No. 
497.)  (Supreme  Court  of  Alabama.  Jan.  20, 
1914.)  Appeal  from  Chancery  Court,  Pike 
County;  L.  D.  Gardner,  Chancellor.  R.  C. 
Brickell,  Atty.  Gen.,  and  W.  L.  Martin, 
Atty.  Gen.,  for  appellees. 

PER  CURIAM.    Appeal  dismissed. 


WOODHAM  v.  STATE.  (No.  493.)  (Su- 
preme Court  of  Alabama.  Jan.  22,  1914.)  Ap- 
peal from  Circuit  Court,  Dale  County;  M. 
Sollie,  Judge.  R.  C.  Brickell,  Atty.  Gen.,  and 
W.  L.  Martin,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.   Affirmed  on  certificate. 


AUTAUGA  MERCANTILE  CO.  SMITH. 
(No.  108.)  (Court  of  Appeals  of  Alabama. 
Dec.  16,  1913.)  Appeal  from  Circuit  Court, 
Autauga  County;  W.  W.  Pearson,  Judge. 

PER  CURIAM.   Appeal  dismissed. 


BEASLEY  v.  STATE.  (No.  127.)  (Court 
of  Appeals  of  Alabama.  Jan.  15,  1914.)  Ap- 
peal from  City  Court  of  Montgomery;  Arm- 
stead  Brown,  Judge.  Stanford  Beasley  was 
convicted  of  an  offense,  and  appeals.  Affirmed. 
Mark  D.  Brainard,  of  Montgomery,  for  appel- 
lant R.  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  No  question  which  is  pre- 
sented for  review  in  this  case  is  such  a  one  as 
to  merit  discussion.  There  is  no  error  in  the 
record.  Affirmed. 


BOSWELL  v.  STATE.  (No.  227.)  (Court 
of  Appeals  of  Alabama.  Feb.  5,  1914.)  Ap- 
peal from  Law  Court  Pike  County ;  T.  L. 
Borum,  Judge.  E.  C.  Boswell,  alias,  etc.,  was 
convicted  of  crime,  and  appeals.  Affirmed.  R. 
C.  Brickell,  Atty.  Gen.,  and  W.  L.  Martin,  Asst. 
Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  appeal  is  without  a  bill 
of  exceptions.  The  clerk  certifies  that  no  bill 
of  exceptions  has  been  filed,  and  the  time  for 
presenting  and  having  the  same  signed  has  ex- 
pired. We  discover  no  error  in  the  record,  and 
the  judgment  of  conviction  appealed  from  is 
ordered  affirmed.  Affirmed. 


BRADFORD  v.  STATE.  (No.  145.)  (Court 
of  Appeals  of  Alabama.  Jan.  15,  1914.)  Ap- 
peal from  City  Court  of  Montgomery;  Arm- 
stead  Brown,  Judge.  "Not  to  be  officially  re- 
ported." Lorenzo  Bradford  was  convicted  of 
crime,  and  he  appeals.  Affirmed.  R.  C.  Brick- 
ell, Atty.  Gen.,  and  W.  L.  Martin,  Asst.  Atty. 
Gen.,  for  the  State. 

WALKER,  P.  J.  No  error  is  found  in  the 
record.  Affirmed. 


CENTRAL  OF  GEORGIA  RY.  CO.  v.  CAR- 
ROLL. (No.  213.)  (Court  of  Appeals  of  Ala- 
bama. Jan.  22,  1914.)  Appeal  from  Circuit 
Court,  Houston  County;  H.  A.  Pearce,  Judge. 
B.  F.  Reid,  of  Dothan,  for  appellant  Pace  & 
Lee,  of  Columbia,  for  appellee. 

PER  CURIAM.   Appeal  dismissed. 


CLARK  v.  CLARK.  (No.  205.)  (Court  of 
Appeals  of  Alabama.  Jan.  20,  1914.)  Appeal 
from  Circuit  Court,  Henry  County;  M.  Sollie, 
Judge.  W.  L.  Lee,  of  Columbia,  for  appellant 
B.  B.  Hayes,  of  Abbeville,  and  Espey  &  Farmer, 
of  Dothan,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  appellant. 


COOPER  v.  STATE.  (No.  207.)  (Court  of 
Appeals  of  Alabama.  Jan.  22,  1914.)  Appeal 
from  Circuit  Court  Barbour  County ;  M.  Sol- 
lie, Judge.  Winn  &  Winn,  of  Clayton,  for  ap- 
pellant. R.  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.   Appeal  dismissed. 


CUMMINGS  v.  STATE.  (No.  209.)  (Court 
of  Appeals  of  Alabama.  Dec.  18,  1913.)  Ap- 
peal from  Law  and  Equity  Court,  Morgan  Coun- 
ty ;  Thomas  W.  Wert,  Judge.  Wert  &  Lynne, 
of  Decatur.for  appellant.  R.  C.  Brickell,  Atty. 
Gen.,  and  W.  L.  Martin,  Asst.  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.   Appeal  dismissed. 
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DANPORD  STATE.  (No.  222.)  (Court 
of  Appeals  of  Alabama.  Jan.  20,  1914.)  Ap- 
peal from  City  Court  of  Anniaton ;  Thomas  W. 
Coleman,  Jr.,  Judge.  "Not  to  be  officially  re- 
ported." Ben  Danford  was  convicted  of  crime, 
and  he  appeals.  Affirmed.  Charles  S.  Ley  den, 
of  Anniston,  for  appellant  R.  C.  Brickell, 
Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  The  paper  set  out  in  the 
record  in  this  case  as  a  bill  of  exceptions  does 
not  show  that  any  exception  was  reserved  to  a 
ruling  made  by  the  trial  court  No  error  is 
found  in  the  record.  Affirmed. 


DAVIDSON  JEWELRY  CO.  v.  B  AS  SETT 
JEWELRY  CO.    (No.  124.T    (Court  of  Ap- 

?eals  of  Alabama.    Dec.  16,  1913.)  Appeal 
rom  Circuit  Court  Montgomery  County;  W. 
W.  Pearson,  Judge. 
PER  CURIAM.   Appeal  dismissed. 


DOUGLASS  v.  MINTO.  (No.  140.)  (Court 
of  Appeals  of  Alabama.  Jan.  15,  1914.)  Ap- 
peal from  City  Court  of  Montgomery :  Gaston 
Gunter,  Judge.  R  0.  Brickell,  Atty.  Gen.,  and 
W.  L.  Martin.  Asst  Atty.  Gen.,  for  appellant 
Hill,  Hill,  Whiting  &  Stern,  of  Montgomery, 
for  appellee. 

PER  CURIAM.   Appeal  dismissed. 


EDWARDS  v.  STATE.  (No,  214.)  (Court 
of  Appeals  of  Alabama.  Jan.  22,  1914.)  Ap- 
peal from  Circuit  Court,  Pike  County;  H.  A. 
Pearce,  Judge.  R  C.  Brickell,  Atty.  Gen.,  and 
W.  L.  Martin,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.   Appeal  dismissed. 


GADSDEN,  B.  &  L.  M.  BY.  WELLER 
&  CO.  (No.  252.)  (Court  of  Appeals  of  Ala- 
bama. Jan.  15,  19140  Appeal  from  City  Court 
of  Gadsden;  John  H.  Disque,  Judge.  Hood  & 
Murphree,  of  Gadsden,  for  appellee. 

PER  CURIAM.   Affirmed  on  certificate. 


GELDER  STATE.  (No.  556.)  (Court  of 
Appeals  of  Alabama.  Dec  18,  1913.)  Appeal 
from  Criminal  Court,  Jefferson  County;  Wil- 
liam E.  Fort,  Judge.  "Not  to  be  officially  re- 
ported." Frenchie  Gelder  was  convicted  of 
crime,  and  he  appeals.  Affirmed.  R.  C.  Brick- 
ell, Atty.  Gen.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

THOMAS  J.  There  la  no  bill  of  exceptions, 
and,  finding  no  error  in  the  record  before  us, 
the  judgment  of  conviction  is  affirmed.  Af- 
firmed. 


GIBSON  v.  STATE.  (No.  226.)  (Court  of 
Appeals  of  Alabama.  Feb.  5,  19l4.)  Appeal 
from  County  Court,  Lawrence  County;  J.  C. 
Kumpe,  Judge.  Henry  Gibson  was  convicted 
of  violating  the  liquor  laws,  and  appeals.  Af- 
firmed. R.  C.  Brickell,  Atty.  Gen.,  for  the 
State. 

PELHAM,  J.  The  proceedings  shown  by  the 
transcript  are  regular  and  contain  nothing 
showing  error.  The  defendant  was  convicted  of 
violating  the  prohibition  laws,  and  appeals  on  the 
record  proper  without  a  bill  of  exceptions,  and 
the  time  for  presenting  and  having  a  bill  of  ex- 
ceptions signed  has  expired.  The  judgment  ap- 
pealed from  is  ordered  affirmed.  Affirmed. 


JOHNSON  STATE.  (No.  202.)  (Court 
of  Appeals  of  Alabama.  Jan.  15,  1914.)  Ap- 
peal from  Circuit  Court,  Cleburne  County ; 
Hugh  D.  Merrill,  Judge.   R.  C.  Brickell,  Atty. 


Gen.,  and  W.  L.  Martin,  Aast  Atty.  Gen.,  for 
the  State. 
PER  CURIAM.    Appeal  dismissed. 


JONES  ▼.  STATE.  (No.  541.)  (Court  of 
Appeals  of  Alabama.  Dec.  16,  1913.)  Appeal 
from  Criminal  Court,  Jefferson  County;  8.  E. 
Greene,  Judge.  "Not  to  be  officially  reported." 
Israel  Jones  was  convicted  of  crime,  and  he  ap- 
peals. Affirmed.  R.  C.  Brickell,  Atty.  Gen-, 
and  W.  L.  Martin.  Aast  Atty.  Gen.,  for  the 
State. 

THOMAS,  J.  There  is  no  bill  of  exceptions, 
and  no  error  apparent  on  the  record.  The  judg- 
ment of  conviction  is  affirmed.    Affirmed.  . 


LEVERETT  v.  J.  S.  CARROLL  MERCAN- 
TILE CO.  (No.  228.)  (Court  of  Appeals  of 
Alabama.  Jan.  20,  l9l4j  Appeal  from  Law 
Court,  Pike  County;  T.  L.  Bo  rum,  Judge. 

PER  CURIAM.   Appeal  dismissed. 


LITTLE  v.  GIDLEY.  (No.  230.)  (Court  of 
Appeals  of  Alabama.  Jan.  13,  1914.)  Appeal 
from  City  Court  of  Anniston;  Thomas  W. 
Coleman,  Jr.,  Judge. 

PER  CURIAM.   Appeal  dismissed. 


LONG  v.  CITY  OF  GADSDEN.  (No.  156.) 
(Court  of  Appeals  of  Alabama.  Jan.  15,  1914.) 
Appeal  from  Circuit  Court,  Etowah  County: 
J.  E.  Blackwood,  Judge.  W.  J.  Boykin,  of 
Gadsden,  for  appellant  Goodhue,  Brindley  & 
White,  of  Gadsden,  for  appellee. 

PER  CURIAM.   Appeal  dismissed. 


McADORY  et  al.  v.  MORTON.  (No.  519.) 
(Court  of  Appeals  of  Alabama.  Dec  18,  1913.) 
Appeal  from  City  Court  of  Birmingham ;  C.  C. 
Nesmith,  Judge.  "Not  to  be  officially  reported." 
Action  between  Walter  K.  McAdory  and  others 
and  C.  C.  Morton.  Judgment  for  Morton,  and 
McAdory  and  others  appeal.  Affirmed.  Gibson 
&  Davis,  of  Birmingham,  for  appellants. 
Harsh,  Beddow  &  Fitts,  of  Birmingham,  for  ap- 
pellee 

WALKER,  P.  J.  None  of  the  assignments 
of  error  which  are  so  insisted  on  as  to  require 
the  consideration  of  the  court  can  be  sustained. 
No  question  presented  is  such  a  one  as  to  merit 
discussion  of  it  Affirmed. 


NEUART  t.  STATE.  (No.  144.)  (Court  of 
Appeals  of  Alabama.  Jan.  13,  1914.)  Appeal 
from  City  Court  of  Montgomery;  Armstead 
Brown,  Judge.  Philip  Nenart  was  convicted  of 
crime,  and  he  appeals  Affirmed.  B,  C.  Brick- 
ell, Atty.  Gen.,  and  W.  L.  Martin,  Aast  Atty. 
Gen.,  for  the  State. 

PELHAM,  J.  The  defendant  was  convicted 
of  a  violation  of  the  prohibition  laws,  and  ap- 
peals on  the  record  without  a  bill  of  excep- 
tions. The  proceedings  shown  by  the  record 
are  regular  and  show  no  error,  and  the  judg- 
ment of  the  court  below  will  be  affirmed.  Af- 
firmed. 


NORED  T.  STATE.  (No.  211.)  (Court  of 
Appeals  of  Alabama.  Feb.  12,  1914.)  Appeal 
from  Circuit  Court  Covington  County;  H.  A 
Pearce,  Judge.  R  C.  Brickell,  Atty.  Gen,  and 
W.  L.  Martin,  Asst  Atty.  Gem,  for  the  State 

PER  CURIAM.   Appeal  dismissed. 


RAINES  v.  STATE.  (No.  216.)  (Court  of 
Appeals  of  Alabama.  Feb.  5,  1914.)  Appeal 
from  Circuit  Court,  Franklin  County;   C.  P. 
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Almon,  Judge.  S.  C.  Brickell,  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.   Appeal  dismissed. 


RICHBSON  et  at.  v.  RUSSELLVILLB 
CANNING  CO.  (No.  248.)  (Court  of  Appeals 
of  Alabama.  Feb.  5,  1914.)  Appeal  from  Cir- 
cuit Court,  Franklin  County;  C.  P.  Almon, 
Judge. 

PER  CURIAM.   Affirmed  on  certificate. 


ROSEN  v.  BASS  &  HEARD  MERCAN- 
TILE CO.  (No.  201.)  (Court  of  Appeals  of 
Alabama.  Jan.  13,  1914.)  Appeal  from  City 
■Court  of  Anniston;  Thomas  W.  Coleman,  Jr., 
Judge. 

PER  CURIAM.    Appeal  dismissed. 


SAWYER  v.  STATE.  (No.  115.)  (Court  of 
Appeals  of  Alabama.  Jan.  13,  1914.)  Appeal 
from  Circuit  Court.  Lowndes  County;  A.  E. 
Gamble,  Judge.  "Not  to  be  officially  reported." 
Bernard  Sawyer  was  convicted  of  crime,  and  he 
appeals.  Affirmed.  R.  O.  Brickell,  Atty.  Gen., 
and  W.  L.  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

WALKER,  P.  J.  There  is  no  error  in  the 
record.  Affirmed. 

SHELBY  v.  STATE.  (No.  148.)  (Court  of 
Appeals  of  Alabama.  Jan.  13,  1914.)  Appeal 
from  City  Court  of  Montgomery;  Armstead 
Brown,  Judge.  Harry  'Shelby  was  convicted  of 
assault  and  battery,  and  appeals.  Affirmed.  R. 
O.  Brickell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  appeal  is  on  the  record, 
without  a  bill  of  exceptions,  and  the  certificate 
of  the  clerk  of  the  trial  court  shows  that  the 
time  for  presenting  and  having  signed  a  bill  of 
exceptions  has  passed.  The  judgment  of  convic- 
tion from  which  the  appeal  is  prosecuted  is  for 
an  assault  and  battery,  following  a  verdict  of 
the  jury  finding  the  defendant  guilty  and  as- 
sessing a  fine  of  $150.  The  indictment  is  in 
statutory  form,  charging  the  offense  of  which  the 
defendant  was  convicted,  and  the  proceedings 
seem  to  be  regular  and  show  no  error.  Affirmed. 


SKIPPER  v.  STATE.  (No.  221.)  (Court  of 
Appeals  of  Alabama.  Jan.  22,  1914.)  Appeal 
from  Circuit  Court,  Dale  County;  M.  Sollie, 
Judge.  R.  C.  Brickell,  Art/.  Gen.,  and  W.  L. 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.   Appeal  dismissed. 


SMITH     CITY  OF  GADSDEN.   (No.  154.) 
(Court  of  Appeals  of  Alabama.   Jan.  15.  1914.) 
Appeal  from  Circuit  Court,  Etowah  County;  J. 
E.  Blackwood,  Judge. 
PER  CURIAM.   Appeal  dismissed. 


STATE  v.  LOVEJOY.  (No.  136.)  (Court 
of  Appeals  of  Alabama.  Jan.  22,  1914.  Rehear- 
ing Denied  Feb.  5,  1914.)  Appeal  from  Circuit 
Court,  Montgomery  County;  W.  W.  Pearson. 
Judge.  Petition  by  T.  E.  Lovejoy  to  the  Board 
of  Revenue  to  correct  assessments  of  taxes. 
From  an  adverse  decision,  petitioner  appealed 
to  the  circuit  court,  where  a  complaint  was  filed 
against  him  for  taxes  due.  From  a  judgment  in 
his  favor,  the  State  appeals.  Affirmed.  The 
first  action  taken  was  petition  to  the  board  of 
revenue  to  correct  the  assessments  of  taxes 
against  the  Alabama  Fidelity  &  Treasury  Com- 
pany, by  deducting  from  their  assessment  the 
value  of  the  .personal  property  exempt  from  the 
law,   and   also   to  correct  assessments  made 


against  petitioner  as  a  shareholder,  in  order 
that  such  exemption  may  be  allowed.  This  pe- 
tition was  followed  by  a  motion  to  quash  the 
assessment,  all  of  which  being  denied  by  the 
board  of  revenue,  the  case  was  taken  by  appeal 
to  the  circuit  court,  where  a  complaint  was 
filed  against  defendant,  claiming  the  sum  of 
$157.95  as  taxes  due  upon  1,950  shares  of  the 
Alabama  Fidelity  &  Casualty  Company,  of  the 
value  of  $11,700.  After  overruling  demurrer  to 
the  complaint  and  the  motion  to  strike  it,  the 
judge  rendered  a  judgment  fixing  the  tax  at 
$47.06  on  1,950  shares,  at  a  tax  value  of  $2.40 
per  share.  From  this  judgment  the  state  ap- 
peals. R.  C.  Brickell,  Atty.  Gen.,  and  T.  H. 
Seay,  Asst.  Atty.  Gen.,  for  the  State.  John  R. 
Tyson,  of  Montgomery,  for  appellee. 

PELHAM,  J.  This  court,  in  expressing  Its 
views  in  Tarrant  v.  Bessemer  Bank,  7  Ala.  App. 
285,  61  South.  47,  on  the  proper  construction  to 
be  given  section  2082  of  the  Code,  specifically 
stated  that  it  felt  free  to  do  so  because  a  differ- 
ent subdivision  (8)  of  the  section  (2082)  was 
before  us  for  consideration  than  that  passed 
upon  by  the  Supreme  Court  (subdivision  9)  in 
the  case  of  Elm  wood  Cemetery  Co.  v.  Tarrant, 
170  Ala.  459,  54  South.  186.  It  is  significant, 
when  considering  the  two  cases  and  the  impor- 
tance of  the  question  involved,  that  a  certiorari 
was  not  even  applied  for  in  the  case  of  Tarrant 
v.  Bessemer  Bank,  and  it  is  probably  for  that 
reason  that  it  is  cited  as  an  authority  in  this 
case.  But  it  is  shown  by  the  record  before  us, 
and  is  admitted  by  appellant  in  brief,  that  the 
question  raised  on  this  appeal  requires  a  con- 
struction of  subdivision  9  (the  identical  subdi- 
vision of  section  2082  construed  by  the  Supreme 
Court  in  the  case  of  Elmwood  Cemetery  Co.  v. 
Tarrant,  supra),  and  that  the  same  propo- 
sition here  presented  was  directly  before  that 
court  and  decided  adversely  to  appellant's  con- 
tention. Under  such  conditions  we  conceive  it 
to  be  our  duty,  under  the  statute  requiring  this 
court  to  be  governed  by  the  holding  and  deci- 
sions of  the  Supreme  Court,  to  affirm  the  judg- 
ment of  the  trial  court  on  the  authority  of  the 
case  of  Elmwood  Cemetery  Co.  v.  Tarrant,  su- 
pra. Affirmed. 


STATE  v.  SPICER.  (No.  224.)  (Court  of 
Appeals  of  Alabama.  Jan.  22,  1914.)  Appeal 
from  City  Court  of  Andalusia;  Ed  T.  Albrit- 
ton,  Judge.  R.  C.  Brickell,  Arty.  Gen.,  W.  L. 
Martin,  Asst.  Atty.  Gen.,  and  W.  L.  Parks,  of 
Andalusia,  for  the  State.  Powell  &  Hamilton, 
of  Greenville,  and  Henry  Opp,  of  Andalusia,  for 
appellee. 

PER  CURIAM.  Appeal  dismissed. 


THOMAS  v.  STATE.  (No.  183.)  (Court  of 
Appeals  of  Alabama.  Jan.  22,  1914.)  Appeal 
from  Circuit  Court,  Dale  County :  M.  Sollie, 
Judge.  R.  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.   Appeal  dismissed. 


THOMPSON  v.  ARNOLD.  (No.  245.) 
(Court  of  Appeals  of  Alabama.  Feb.  10, 1914.) 
Appeal  from  Circuit  Court,  Coffee  County ;  H. 
A.  Pearce,  Judge.  O.  C.  Doster,  Jr.,  of  Enter- 
prise, for  appellant.  C.  W.  Simmons,  of  Elba, 
for  appellee. 

PER  CURIAM.   Appeal  dismissed. 


TURNER  v.  STATE.  (No.  597.)  (Court  of 
Appeals  of  Alabama.  Dec.  18,  1913.)  Appeal 
from  Tuscaloosa  County  Court;  Henry  B.  Fos- 
ter, Judge.  "Not  to  be  officially  reported."  Wil- 
liam Turner  was  convicted  of  crime,  and  he  ap- 
peals.   Affirmed.    R,  C.  Brickell,  Atty.  Gen., 
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and  W.  L.  Martin,  Asst.  Atty.  Q«n.,  for  the 

State. 

THOMAS,  J.  There  is  no  bill  of  exceptions, 
and,  finding  no  error  in  the  record  before  us,  the 
judgment  of  conviction  is  affirmed.  Affirmed. 

WATSON  v.  STATE.  (No.  240.)  (Court  of 
Appeals  of  Alabama.  Jan.  20,  1914.)  Appeal 
from  City  Court  of  Talladega;  Cecil  Browne, 
Judge.  "Not  to  be  officially  reported."  Will 
Watson  was  convicted  of  crime,  and  he  ap- 
peals. Affirmed.  R.  C.  Brickell,  Atty.  Gen., 
and  W.  L.  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

THOMAS,  J.  There  is  no  bill  of  exceptions, 
no  errors  are  urged  in  brief,  and  we  find  none 
on  examination  of  the  record.  The  judgment  is 
consequently  affirmed.  Affirmed. 

WELCH  v.  STATE.  (No.  218.)  (Court  of 
Appeals  of  Alabama.  Jan.  22,  1914.)  Appeal 
from  Circuit  Court,  Dale  County;  M.  Sollie, 
Judge.  R.  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.   Appeal  dismissed. 


PER  CURIAM.    This  cause  coming  on  for 
.  final  hearing  upon  transcripts  of  record  and 
j  briefs  of  the  respective  parties,  and  having  been 
'  duly  considered  by  the  court,  and  no  reversible 
error  being  made  to  appear,  it  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  judgment  of  the  circuit  court,  to  review 
which  the  writ  of  error  was  sued  out  herein,  be 
and  the  same  is  hereby  affirmed,  at  the  costs  of 
plaintiff  in  error. 


GAMBLE  MALSBY.  (Supreme  Court  of 
Florida.  Oct  16,  1913.)  Error  to  Circuit 
Court,  Alachua  County. 

PER  CURIAM.  Writs  dismissed,  on  motion 
of  counsel  for  plaintiff  in  error.  See,  also,  64 
South.  437. 


BANFILL  v.  JONES,  Judge.  (Supreme 
Court  of  Florida.  June  18,  1913.)  Original 
proceeding  for  prohibition. 

PER  CURIAM.   Petition  denied. 


CURTIS  et  al.  v.  CITY  OF  KEY  WEST  et 
a).    (Supreme  Court  of  Florida.  July  16, 1913.) 
PER  CURIAM.   Appeal  dismissed. 


FARRAR  et  al.  v.  CHESLEY.  (Supreme 
Court  of  Florida.    Nov.  29,  1913.) 

PER  CURIAM.  Appeal  dismissed.  See,  al- 
so, 64  South.  1022.  

FARRAR  et  al.  v.  CHESLEY.  (Supreme 
Court  of  Florida.  March  31,  1914.)  Appeal 
from  Circuit  Court,  Dade  County;  L.  W.  beth- 
el, Judge.  Action  between  Grace  L.  Farrar  and 
another  and  Harra  A.  Chesley.  From  the  judg- 
ment, the  parties  first  mentioned  appeal.  Af- 
firmed. See,  also.  64  South.  1022.  Robert  R 
Taylor,  of  Miami,  for  appellants.  James  T. 
Sanders,  of  Miami,  and  Fred  T.  Myers,  of  Tal- 
lahassee, for  appellee. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this  term 
upon  the  transcript  of  the  record  of  the  decree 
aforesaid,  and  argument  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now  ad- 
vised of  its  judgment  to  be  given  in  the  premis- 
es, it  seems  to  the  court  that  there  is  no  error 
in  the  said  decree.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the 
said  decree  of  the  circuit  court  be  and  the  same 
is  hereby  affirmed.  It  is  further  ordered  that 
the  appellee  do  have  and  recover  of  and  from 
the  appellants  his  costs  by  him  in  this  behalf 
expended,  which  costs  are  taxed  at  the  sum  of 

$—  ,  all  of  which  is  ordered  to  be  certified 

to  the  court  below.  The  decision  of  the  court 
in  this  cause  was  this  day  read  and  ordered  to 
be  filed. 


FIRST  NAT.  BANK  OF  LAKE  CITY  v. 
UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  (Supreme  Court  of  Florida.  Jan.  20, 
1914.)  Error  to  Circuit  Court,  Columbia  Coun- 
ty; M.  F.  Horne,  Judge.  Action  between  the 
First  National  Bank  of  Lake  City  and  the 
United  States  Fidelity  &  Guaranty  Company. 
From  the  judgment,  the  bank  brings  error.  Af- 
firmed. Palmer  &  Palmer,  of  Lake  City,  for 
plaintiff  in  error.  Fleming  &  Fleming,  of  Jack- 
sonville, for  defendant  in  error. 


HORNE  et  ux.  v.  FARMERS*  &  MER- 
CHANTS' BANK.  (Supreme  Court  of  Florida. 
Nov.  4,  1913.)  Appeal  from  Circuit  Court,  Tay- 
lor County. 

PER  CURIAM.  Appeal  dismissed,  on  motion 
of  counsel  for  appellee. 


JORDON  v.  STATE  EXCH.  BANK  (Su- 
preme Court  of  Florida.    Dec  16,  1913.) 

PER  CURIAM.  Appeal  dismissed,  on  mo- 
tion of  counsel  for  appellee. 


KEMP  v.  STATE.  (Supreme  Court  of  Flor- 
ida. July  3,  1913.)  Error  to  Criminal  Court 
of  Record,  Dade  County. 

PER  CURIAM.  Dismissed,  on  motion  of  At- 
torney General. 


LASSETER  v.  STATE  ex  rel.  HALIX>WES, 
State  Atty.,  et  al.  (Supreme  Court  of  Flor- 
ida.   Oct.  3,  1913.) 

PER  CURIAM.  Appeal  dismissed.  See,  also, 
64  South.  847. 


LIGON,  REMBERT  &  CO.  v.  SWEARING- 
EN.  (Supreme  Court  of  Florida.  Feb.  3, 
19140  Error  to  Circuit  Court,  Alachua  Coun- 
ty; T.  H.  Wills,  Judge.  Action  between  Ligon. 
Rembert  &  Co.  and  T.  J.  Swearingen.  From 
the  judgment,  the  company  brings  error.  Af- 
firmed. E.  G.  Baxter,  of  Alachua,  and  W.  S. 
Broome,  of  Gainesville,  for  plaintiffs  in  error. 
Hampton  &  Hampton,  of  Gainesville,  for  de- 
fendant in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  upon  the  transcript  of  the 
record,  briefs,  and  oral  arguments  of  coun- 
sel for  the  respective  parties,  and  the  court 
having  fully  considered  the  same,  and  finding 
no  reversible  error,  it  is  considered,  ordered, 
and  adjudged  by  the  court  that  the  judgment  of 
the  circuit  court,  to  which  the  writ  of  error 
was  taken,  be  and  the  same  is  hereby  affirmed, 
at  the  cost  of  the  plaintiffs  in  error. 


PENINSULAR  NAVAL  STORES  CO.  v. 
FLORIDA  FRUIT  &  TRUCK  LAND  CO.  et  aL 
(Supreme  Court  of  Florida.   Nov.  5,  1913.J 

PER  CURIAM.  Appeal  dismissed.  See,  also. 
62  South.  1039. 


PENSACOLA  STATE  BANK  t.  McCLURE 
et  ux.  (Supreme  Court  of  Florida.  March  31. 
1914.)  Appeal  from  Court  of  Record,  Escam- 
bia County;  Kirke  Monroe,  Judge.  Bill  by 
the  Pensacola  State  Bank  against  C.  N.  Mc- 
Clure  and  wife  to  enforce  a  mortgage  lies. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals. Reversed.  Reeves  &  Watson  &  Pas»" 
and  Blount  &  Blount  &  Carter,  all  of  Pm- 
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sacola,  for  appellant  Sullivan  &  Sullivan  and 
It.  P.  Reeae,  all  of  Pen  sacola,  for  appellees. 

PER  CURIAM.  The  facta  in  this  caae  are 
similar  to  those  in  the  case  of  Lydia  J.  McClure 
v.  American  National  Bank  of  Penaacola,  Fla., 
64  South.  427,  decided  at  this  term;  and  upon 
the  authority  of  that  case,  the  decree  in  the 
instant  case  is  reversed. 


RAWLS  et  al.  v.  CAMPBELL  et  al.  (Su- 
preme Court  oi  Florida.    July  28,  1913.) 
PER  CURIAM.    Appeal  dismissed. 


STATE  ex  rel.  GROVES  et  al.  v.  BRYAN, 
et  al.,  County  Com'rs.  (Supreme  Court  of 
Florida.    Nov.  11,  1913.)    Original  proceeding. 

PER  CURIAM.  Petition  for  alternative  writ 
of  mandamus  denied. 


SWEARINGEN,  Mayor,  v.  BOSTWICK  et 
al.,  Board  of  Bond  Trustees.  (Supreme  Court 
of  Florida.  Feb.  3,  1914.)  Appeal  from  Cir- 
cuit Court,  Duval  County;  George  Couper 
Gibbs,  Judge.  Suit  between  Van.  C.  Swear- 
ingen,  as  Mayor  of  the  City  of  Jacksonville, 
and  W.  M.  Bostwick,  Jr.,  and  others.  Board  of 
Bond  Trustees  of  City  of  Jacksonville.  From 
the  decree,  Swearingen  appeals.    Affirmed.  D. 


C.  Campbell,  of  Jacksonville,  for  appellant  P. 
H.  Odom  and  E.  J.  L'Engle,  both  of  Jackson- 
ville, for  appellees. 

PER  CURIAM.  This  cause  coming  on  for 
final  hearing  upon  the  transcript  of  record  and 
arguments  of  counsel  for  the  respective  par- 
ties, and  having  been  duly  considered  by  the 
court,  and  no  reversible  error  being  made  to 
appear,  it  is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  order  or  decree 
of  the  circuit  court,  to  review  which  the  appeal 
was  entered  in  this  cause,  be  and  the  same  is 
hereby  affirmed,  at  the  cost  of  the  appellant 


WALKER  et  al.  v.  RAYMOND.  (Supreme 
Court  of  Florida.  Oct.  16,  1913.)  Appeal  from 
Circuit  Court,  Polk  County. 

PER  CURIAM.  Appeal  dismissed,  on  motion 
of  counsel  for  appellee. 


WARREN  v.  WARREN.  (Supreme  Court  of 
Florida.   June  23,  1913.) 

PER  CURIAM.  Appeal  dismissed.  See,  also, 
63  South.  726. 


WILLIAMSON  v.  PHILLIPOFF.  (Supreme 
Court  of  Florida.   Aug.  4,  1913.) 

PER  CURIAM.  Writ  of  error  dismissed. 
See,  also,  64  South.  269. 


End  of  Cases  in  Vol.  64 
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ABANDONMENT. 

See  Divorce,  |  87 ;  Homestead,  I  181% ;  Logs 
and  Logging,  |  35 ;  Vendor  and  Purchaser,  §§ 

86,  334. 

82  (La.)  Abandonment  of  property  is  made 
np  of  two  elements — intention  and  action  or 
inaction.— J.  A.  Bel  Lumber  Co.  v.  Stoat,  64 
So.  881. 

ABATEMENT. 

See  Intoxicating  Liquors,  |  260. 

ABATEMENT  AND  REVIVAL 

See  Pleading,  f  110. 

S  68  (Fla.)  The  death  of  a  party  pending  the 
advertisement  of  property  for  sale  under  a  final 
decree  held  not  to  invalidate  the  order  of  con- 
firmation where  no  suggestion  of  the  death  was  J 
made.— McBride  v.  Worley,  64  So.  235. 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  §§  266,  281,  406- 
516,  671-702. 

ACCEPTANCE. 

See  Sales,  |  177. 

ACCESSION. 

See  Fixtures. 

ACCIDENT  INSURANCE. 

See  Insurance,  |§  530,  668. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes. 

ACCORD  AND  SATISFACTION. 

See  Payment 

§  10  (Ala.)  To  constitute  an  accord  and  satis- 
faction the  sum  less  than  the  amount  actually 
due  must  have  been  accepted  in  full  settlement 
of  the  disputed  claim. — Alabama  City,  G.  &  A. 
Ry.  Co.  v.  City  of  Gadsden,  64  So.  91. 

8  25  (Miss.)  Where,  in  an  action  by  an  em- 
ploye for  an  injury,  defendant  filed  a  plea  of  ac- 
cord and  satisfaction  to  which  the  employe* 
filed  a  replication,  alleging  that  the  accord 
was  fraudulently  secured,  the  court  improperly 
sustained  defendant's  demurrer  to  the  replica- 
tion.—Dana  v.  Gulf  &  S.  I.  R.  Co.,  64  So.  214. 

8  26  (Ala.)  Evidence  held  insufficient  to  es- 
tablish an  accord  and  satisfaction.— Alabama 
City.  G.  &  A  Ry.  Co.  v.  City  of  Gadsden,  64 
So.  91. 

ACCOUNT. 

See'  Executors  and  Administrators,  88  391,  500- 
504 ;  Limitation  of  Actions,  $  102 ;  Partner- 
ship, 8  321 ;  Trusts,  8  305. 


II.  PROCEEDINGS  AND  RELIEF. 

8  12  (Ala.)  Where  there  is  no  fiduciary  rela- 
tion devolving  the  duty  to  render  an  account, 
and  the  accounts  are  not  mutual  or  so  complex 
that  a  jury  cannot  state  them  with  necessary 
accuracy,  equity  has  no  independent  jurisdiction 
in  the  matter  of  accounts.— Gayle  v.  Penning- 
ton, 64  So.  572. 

8  17  (Ala.)  Bill  for  an  accounting  under  an 
agreement  to  buy  and  sell  land  and  divide  the 
profits  held  to  show  no  equity  as  against  de- 
fendant's wife,  who  purchased  certain  of  the 
land  at  foreclosure  and  subsequently  sold  it  at  a 
profit;  it  appearing  that,  if  there  was  any  lia- 
bility, there  was  an  adequate  remedy  at  law.— 
Gayle  v.  Pennington,  64  So.  572. 

ACKNOWLEDGMENT. 

See  Evidence,  8  372 ;  Wills,  8  123. 

III.  OPERATION  AND  EFFECT. 

§55  (Ala.)  The  certificate  of  acknowledgment 
of  a  deed  is  conclusive  as  to  the  fact  and  cir- 
cumstances of  the  acknowledgment,  and,  as  to 
a  bona  fide  purchaser  for  value,  as  to  the  vol- 
untary execution  of  the  deed,  but  as  to  others 
the  voluntary  nature  of  the  deed  may  be  denied. 
— Gilley  v.  Denman,  64  So.  97. 

8  56  (Ala.)  It  is  not  essential  to  the  Impeach- 
ment of  a  certified  acknowledgment  that  the 
certifying  officer  should  participate  in  the  fraud 
or  duress  practiced  upon  the  grantor.— Gilley 
v.  Denman,  64  So.  97. 

ACTION. 

See  Dismissal  and  Nonsuit 

II.  NATURE  AND  FORM. 

822  (Ala.)  Where  defendants  are  in  adverse 
possession  of  certain  standing  timber  claimed 
by  complainant,  complainant's  right  to  the  tim- 
ber should  be  determined  in  an  action  at  law. — 
W.  T.  Smith  Lumber  Co.  v.  Jernigan,  64  So. 
300. 

m.  JOINDER,  SPLITTING.  CONSOLI- 
DATION, AND  SEVERANCE. 

8  38  (Miss.)  Where  a  bank,  which  was  a 
county  depository,  executed  separate  bonds  to 
secure  deposits  for  the  years  1912  and  1913, 
the  county,  on  failure  of  the  bank,  was  not  re- 
quired to  bring  a  separate  suit  on  each  bond, 
but  was  entitled  to  sue  in  equity  and  join  all 
the  sureties  on  both  bonds— Fidelity  &  Deposit 
Co.  of  Maryland  v.  Wilkinson  County,  64  So. 
457;  National  Surety  Co.  v.  Same,  Id.  459. 

838  (Miss.)  A  count  of  a  servant's  declara- 
tion for  injury  held  not  subject  to  a  demurrer 
that  it  stated  separate  and  distinct  causes  of  ac- 
tion.—J.  J.  Newman  Lumber  Co.  v.  Dantzler, 
64  So.  931. 

§53  (AlaApp.)  Under  Code  1907,  8  2082, 
subd.  7e,  and  sections  2473,  5415,  a  suit  by  the 
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county  alone  on  the  bond  of  the  probate  judge 
for  his  tailure  to  pay  the  county  its  one-third 
share  of  the  taxes  collected  was  maintainable 
and  was  not  splitting  a  single  and  indivisible 
cause  of  action.— Hudgins  v.  Pickens  County,  64 
So.  472. 


ACTS. 


See  Statutes. 


ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Banks  and  Banking,  f  80 ;  Executors  and 
Administrators ;  Guardian  and  Ward,  §§  28- 
70. 

ADMIRALTY. 

See  Shipping. 

ADMISSIONS. 

See  Evidence,  g|  208-261. 

ADULTERY. 

See  Bigamy. 

ADVANCEMENTS. 

See  Descent  and  Distribution,  |  109. 

ADVERSE  POSSESSION. 

See  Action,  §  22:  Landlord  and  Tenant,  §  66 ; 
Taxation,  f  805 ;  Tenancy  in  Common,  §  15 ; 
Trial,  fi  114. 

X.  NATURE  AND  REQUISITES. 
(B)  Aetna!  Possession. 

f  16  (Ala.)  Defendant's  act  in  mining  coal 
underneath  land  claimed  by  plaintiff  did  not 
give  defendant  such  actual  adverse  possession 
as  would  defeat  plaintiff's  constructive  posses- 
sion under  legal  title,  if  he  had  title.— Pearce 
v.  Aldrich  Mining  Co.,  64  So.  321. 

§  24  (Ala.)  That  the  purchaser  of  land  at  a 
tax  sale  rode  over  it  for  three  hours  at  a  time 
about  six  times  a  year  for  a  few  years  after  the 
attempted  sale  was  not  of  itself  evidence  of  ac- 
tual adverse  possession. — Doe  ex  dem.  Standifer 
v.  Styles,  64  So.  345. 

(C)  Visible  and  Notorious  Possession. 

§30  (Ala.)  Where  a  tenant  of  an  uninclosed 
lot  built  and  used  a  smokehouse  near  to  bis  own 
adjoining  lot,  the  act  was  not  so  notorious  as  to 
impress  any  one  that  he  did  it  to  make  the 
ground  a  part  of  his  own  lot— Kilpa trick  v. 
Trotter,  64  So.  589. 

|  31  (Miss.)  The  nature  of  the  possession  may 
vary  according  to  the  nature  of  the  land,  but 
the  possession,  to  be  adverse,  must  be  evidenced 
by  such  acts  as  are  calculated  to  arrest  the  at- 
tention of  the  true  owner,  and  indicate  to  him 
that  the  land  is  being  appropriated  by  another. — 
Leavenworth  v.  Reeves,  64  So.  660. 

(K)  Duration   and   Continuity  of  Posses- 
slon. 

4  43  (Ala.)  Where  adverse  possession  without 
color  or  title  had  not  ripened  into  a  title  before 
the  adoption  of  Code  1907,  |  2830,  requiring 
the  claimant  to  list  the  land  for  taxation,  which 
he  did  not  do,  the  time  of  his  possession  before 
the  adoption  of  the  Code  cannot  be  tacked  to 
the  time  between  its  adoption  and  the  bringing 
of  suit.— Kilpatrick  v.  Trotter,  64  So.  589. 

(F)  Hostile  Character  of  Possession. 

1 58  (Miss.)  A  mere  claim  of  title  to  land, 
unaccompanied  by  actual  adverse  possession, 
will  not  bar  the  true  owner.— Leavenworth  v. 
Reeves,  64  So.  660. 


§  68  (Ala.)  That  defendant  in  ejectment,  re- 
lying on  adverse  possession,  failed  to  make  for- 
mal claim  by  inheritance  did  not  deprive  him  of 
the  advantage  conferred  by  Code  1907,  f  2830. 
which  dispenses  with  the  necessity  of  record  of 
color  of  title  by  one  who  derives  by  descent, 
where  defendant  proved  possession  by  his  ances- 
tor under  claim  of  right  followed  by  hia  own 
possession  after  the  ancestor's  death.— Jordan 
v.  Smith,  64  So.  317. 

|  79  (Miss.)  As  lands  owned  by  the  state  are 
not  subject  to  taxation,  and  a  tax  deed  convey- 
ing such  lands  is  wholly  void,  three  years*  occu- 
pancy under  such  a  tax  deed  will  not  bar  suit: 
Code  1906,  §  3095,  not  applying  where  the  deed 
is  wholly  void.— Leavenworth  v.  Reeves.  64  So. 
660. 

1 82  (Ala.)  If  plaintiffs  have  title  by  adverse 
possession,  their  failure  to  record  a  deed,  the 
existence  of  which  was  not  necessary  to  perfect 
their  title,  would  not  defeat  their  title  by  adverse 
possession. — Nolen  v.  Powell,  64  So.  566. 

§  85  (Ala.)  Where  in  ejectment  defendant 
claimed  under  color  of  title  as  grantee  of  a  pur- 
chaser at  a  tax  sale,  the  tax  records  and  tax 
deed,  to  defendant's  grantor  were  admissible  as 
showing  color  of  title.— Riley  v.  Fletcher,  64  So. 
85. 

1 85  (Ala.)  Evidence  of  a  boundary  line 
agreement  relied  on  by  the  ancestor,  through 
whom  defendant  in  ejectment  claimed  by  inher- 
itance, was  admissible  to  show  the  character  of 
the  ancestor's  possession  and  claim,  and  conse- 
quently the  bona  fides  of  defendant's  claim,  as 
the  basis  for  title  by  adverse  possession.— Jor- 
dan v.  Smith,  64  So.  317. 

(O)  Payment  of  Taxes. 

§  88  (Miss.)  Payment  of  taxes  will  not  render 
a  defective  possession  a  sufficient  possession  to 
ripen  into  title,  and,  at  most,  constitutes  evi- 
dence of  claim  of  ownership.— Leavenworth  v. 
Reeves,  64  So.  660. 

Et.  OPERATION  AND  EFFECT. 
(A)  Extent  of  Possession. 

S  100  (Miss.)  Actual  occupancy  of  that  por- 
tion of  land  included  in  a  deed  to  which  the 
grantor  had  title  will  not  give  the  grantee  con- 
structive possession  of  other  lands  included  in 
the  deed,  but  to  which  his  grantor  had  no  title. 
—Leavenworth  v.  Reeves,  64  So.  660. 

m.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

|  1 10  (Ala.)  Where  defendant  in  ejectment 
claimed  by  adverse  possession,  and  the  posses- 
sion of  the  land  was  in  issue,  evidence  was  ad- 
missible that  plaintiffs  grantor  was  not  in  pos- 
session when  he  conveyed  to  plaintiff  in  1911.— 
Jordan  v.  Smith,  64  So.  817. 

$112  (Ala.)  In  absence  of  proof  to  the  con- 
trary, it  is  presumed  that  the  grantor  of  a  lot. 
by  exercising  acts  of  dominion  over  a  strip  ad- 
joining it,  did  not  intend  to  claim  it  adversely, 
if  it  was  not  covered  by  hia  deed. — Kilpatrick 
v.  Trotter,  64  So.  589. 

§114  (Miss.)  Evidence  of  the  possession  of 
defendant's  lessor  held  insufficient  to  show  that 
it  was  adverse  or  amounted  to  more  than  mere 
trespasses.— Leavenworth  v.  Reeves,  64  So.  660. 

§115  (Ala.)  In  ejectment,  where  both  parti**? 
claimed  adversely  under  color  of  title,  but  then- 
was  evidence  that  plaintiff's  possession  was  not 
such  as  legally  amounted  to  adverse  possession 
she  was  not  entitled  to  an  affirmative  charge.— 
Riley  v.  Fletcher,  64  So.  85. 

§115  (Ala.)  Where  defendant's  evidence*  of 
adverse  possession,  though  conflicting,  was  such 
that  the  jury  might  have  found  the  entire  issue 
in  his  favor,  plaintiffs  request  for  general  af- 
firmative instructions  was  properly  refused.— 
Jordan  v.  Smith,  64  So.  317. 

§  115  (Ala.)  On  the  issue  of  plaintiff's  ad- 
verse possession  to  certain  land  in  controversy, 
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evidence  held  to  require  submission  of  the  con- 
tinuity of  plaintiff's  possession  to  the  jury. — 
Pearce  v.  Aldrich  Mining  Co.,  64  So.  321. 

8  116  (Ala.)  Where  defendant  in  ejectment, 
claiming  by  adverse  possession  under  inherit- 
ance from  his  father,  relied  in  part  upon  a  pe- 
riod antedating  Code  1907,  §  2830,  amending 
Code  1896,  88  1541-1546,  it  was  error  to  in- 
struct predicating  a  verdict  for  defendant  mere- 
ly upon  an  adverse  possession  by  him,  without 
regard  to  the  bona  fides  of  his  claim  by  inher- 
itance.—Jordan  v.  Smith.  64  So.  317. 

An  instruction  submitting  to  the  jury  wheth- 
er the  possession  of  defendant  under  an  agree- 
ment was  of  such  a  character  as  to  give  title 
held  misleading.— Id. 

AFFIDAVITS. 

See  Intoxicating  Liquors,  88  198,  248,  249; 
New  Trial,  8  143. 

AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

8  1 1  (La.)  Civ.  Code,  art.  3217,  entitling  a 
merchant  to  a  privilege  upon  a  crop  for  money 
and  supplies  furnished,  and  Act  No.  66  of  1874, 
entitling  him  to  a  pledge  upon  a  crop  for  ad- 
vances ^required  for  making  same,  held  not  to 
give  the  merchant  any  right,  by  a  contract  to 
which  the  planter  is  not  a  party,  to  create  a 
privilege  or  pledge  on  the  crop  for  the  security 
of  hi  b  debt  to  the  person  from  whom  he  ob- 
tains the  money  advanced  by  him  to  the  plant- 
er.—A.  Adler  &  Co.  v.  W.  D.  Haas  &  Co.,  64 
So.  490. 

A  merchant  doing  a  general  business  in  the 
country,  and  also  owning  a  plantation  which  he 
lets  at  so  much  per  acre,  held  not  to  become  a 
planter  by  making  advances  to  his  renters,  and 
to  have  no  capacity  to  bind  them  Or  their  crops 
by  contracts  to  which  they  are  not  parties,  and 
which  he  makes  to  obtain  the  money  and  sup- 
plies to  be  advanced  by  him.— Id. 

ALIMONY. 

See  Divorce,  88  249,  254. 

ALLOWANCE 

See  Executors  and  Administrators,  88  176,  178. 

ALTERATION  OF  INSTRUMENTS. 

8  25  (Ala.)  Where,  in  detinue,  plaintiff  claim- 
ed under  chattel  mortgage,  defendant  was  enti- 
tled to  show,  under  a  plea  of  non  est  factum, 
that  the  property  sued  for  was  not  covered  by 
the  mortgage  at  the  time  it  was  executed.— 
Hoobler  v.  International  Harvester  Co.  of  Amer- 
ica, 64  So.  567. 

AMENDMENT. 

See  Constitutional  Law,  88  7,  9;  Criminal  Law, 
£996;  Judgment,  8  326;  Pleading,  88  237- 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  8  65 ;  Courts,  224. 

ANIMALS. 

See  Criminal  Law,  8  489;   Druggists;  Rail- 
roads, 88  409-442;  Statutes,  8  47. 
8  50  (Ala.)  The  filing  of  a  bond  for  costs  by 
the  contestant  is  a  jurisdictional  prerequisite  to 
the  maintenance  of  a  stock  law  election  contest 


under  Code  1907,  8  5887.— Hutto  v.  Walker 
County,  64  So.  313. 

A  bond  for  a  stock  law  election  contest  un- 
der Code  1907,  8  5887,  should  be  made  payable 
to  the  contestee,  but  a  bond  payable  to  the 
state  for  the  use  of  Walker  county,  in  which 
the  contest  was  instituted,  was  sufficient.— Id. 

Under  Code  1907,  8  5887,  providing  for  a  con- 
test of  a  Btock  law  election  and  service  of  no- 
tice on  the  circuit  solicitor  of  the  county  or 
county  solicitor,  service  on  the  solicitor  of  the 
law  and  equity  court  of  a  county,  not  having  a 
county  solictor,  was  sufficient.— Id. 

8  56  (Ala.)  Where  a  probate  judge,  who  was 
disqualified  to  hear  a  stock  law  election  contest 
approved  the  contest  bond,  issued  notice,  and 
set  a  day  for  hearing,  such  acts  were  voidable 
only  and  could  not  be  impeached  except  on  a 
seasonable  motion  in  the  tribunal  itself  or  as 
error  on  appeal.— Hutto  v.  Walker  County,  64 
So.  313. 

8  69  (Miss.)  The  •  owner  or  keeper  of  a  mon- 
key or  other  wild  animal  keeps  him  at  his  peril, 
and  is  liable  for  personal  injuries  inflicted  by 
him,  irrespective  of  any  questions  of  negligence 
or  knowledge  of  previous  acts  showing  a  vicious 
disposition.— Phillips  v.  Garner,  64  So.  735. 

ANNULMENT. 

See  Divorce,  8  167. 

APPEAL  AND  ERROR. 

See  Banks  and  Banking,  8  77;  Certiorari; 
Costs,  ||  238,  241 ;  Criminal  Law.  8§  1023- 
1188 ;  Divorce,  8  184 ;  Drains,  88  14-39.  82 ; 
Elections,  88  154,  305;  Exceptions,  Bill  of; 
Executors  and  Administrators,  8  314;  Ha- 
beas Corpus,  81  4,  113;  Homicide,  Jfi  332, 
338;  Justices  of  the  Peace,  8  166;  Manda- 
mus, 8  57 ;  New  Trial ;  Time,  8  10 ;  Wills,  8 
356. 

L  NATTTRE  AND  FORM  OF  REMEDY. 

8  I  (Ala.)  Appeals  are  of  statutory  creation, 
and,  while  such  statutes  are  remedial  and  should 
be  liberally  construed,  yet  authority  for  an  ap- 
peal must  be  found  in  the  statute.— Ex  parte 
Jonas,  64  So.  960. 

8  14  (La.)  Where,  after  an  appeal  by  the  ex- 
ecutrices,  the  heirs  under  the  will  appeal  from 
a  judgment  in  favor  of  the  opponents  to  the 
account  of  the  executrices,  and  the  first  appeal 
is  maintainable,  the  appeal  by  the  heirs  will  be 
dismissed.— Succession  of  Re  ems,  64  So.  898. 

HI.  DECISIONS  REVIEWABLE. 
(C)  Amount  or  Value  In  Controversy. 

8  65  (Miss.)  Under  Code  1906,  8  86,  provid- 
ing for  appeals  to  the  Supreme  Court  from  the 
circuit  court  in  cases  originating  before  a  jus- 
tice, where  the  amount  exceeds  $50,  no  appeal 
can  be  had  where  the  judgment  is  for  only  $50. 
—City  of  Pass  Christian  v.  Lizana,  64  So.  209. 

(D)  Finality  of  Determination. 

8  7 1  (Ala.)  A  receiver  is  but  an  officer  of  the 
court,  and  his  discharge  can  in  no  manner  affect 
any  of  the  substantial  merits  of  the  cause; 
hence,  there  being  no  statutory  provision  for 
appeal  b,y  a  receiver  from  an  order  of  dismissal, 
none  can  be  maintained,  such  an  order  not  being 
a  final  decree  within  Code  1907,  8  2837.— Ex 
parte  Jonas,  64  So.  960. 

An  order  removing  a  trustee  of  a  trust  for  the 
benefit  of  creditors,  administered  by  the  chan- 
cery court,  under  Code  1907,  8  6060,  is  not  in 
view  of  section  6102,  a  final  order  appealable 
under  section  2837.— Id. 

8  78  (Fla.)  An  order  granting  a  new  trial, 
not  being  a  final  judgment,  is  not  at  common 
law  subject  to  direct  review  by  writ  of  error.— 
Rnff  v.  Georgia,  S.  &  F.  Ry.  Co.,  64  So.  782. 
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(E)  Nature,  Scope,  and  Effect  of  Decision. 

§  1 13  (Ala.App.)  Under  Code  1907,  8  2846,  as 
emended  by  Acta  1911,  p.  198,  an  appeal  will 
not  lie  from  an  order  setting  aside  a  former  or- 
der of  dismissal  for  want  of  prosecution.— Marx 
v.  Ben  F.  Barbour  Plumbing  &  Electric  Co., 
64  So.  645. 

V.  PRESENTATION   AND  RESERVA- 
TION IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)  Issues  and  Questions  in  Lower  Court. 

§  169  (La.)  Under  Code  Prac.  arts.  692,  887, 
888,  matters  pleaded  for  the  first  time  in  the 
Supreme  Court  will  not  be  there  considered.— 
Quaker  Realty  Co.  v.  Maier-Watt  Realty  Co., 
64  So.  897. 

8  173  (La.)  A  nlea  of  res  judicata  will  be  con- 
sidered, though  first  filed  in  the  Supreme  Court, 
where  the  record  contains  all  the  evidence.-— 
Kohm  v.  Jallans,  64  So.  829. 

A  peremptory  plea  of  prescription  may  be  filed 
in  the  Supreme  Court— Id. 

§  173  (Miss.)  A  contention  that  a  contract 
ought  not  to  be  canceled  because  a  dwelling 
house  on  the  land  had  been  burned  held  not 
to  be  considered  on  appeal  where  not  presented 
to  the  chancellor. — Evans  v.  Sbarbrough,  64  no. 
466. 

|  174  (La.)  That  the  cause  of  action  for  neg- 
ligent killing  of  plaintiffs  husband  was  not  in 
her,  but,  under  the  federal  Employers'  Liability 
Act,  in  bis  personal  representative,  may  be 
urged  on  appeal.— La  Casse  v.  New  Orleans, 
T.  &  M.  R.  Co.,  64  So.  1012. 

(B)  Objections  nnd  Motions,  and  Rulings 

Thereon. 

$181  (Fla.)  Objections  to  formal  matters  are 
deemed  waived  when  not  promptly  made. — Bre- 
vard Naval  Stores  Co.  v.  Commercial  Bank  of 
Jacksonville,  64  So.  943. 

§  193  (Miss.)  Defects  in  a  bill,  not  made  a 
ground  of  exception  in  the  demurrer  below,  will 
not  be  considered.— Trenholm  v.  Miles,  64  So. 
209. 

§194  (Ala.)  Where  not  attacked  below  the 
sufficiency  of  a  plea  cannot  be  raised  on  appeal. 
— Bruce  v.  Citizens'  Bank  of  Lineville,  64  So. 
82. 

8  194  (Ala.)  The  sufficiency  of  a  plea  will  not 
be  determined  on  appeal  where  no  objection  was 
taken  to  it  below  by  demurrer,  or  otherwise.— 
Doss  v.  Wadsworth  Red  Ash  Coal  Co.,  64  So. 
341. 

§  203  (Ala.)  Where  the  competency  of  a  wit- 
ness was  not  challenged  at  the  trial,  it  could 
not  be  raised  on  appeal.— Gilley  v.  Denman, 
64  So.  97. 

§  205  (Miss.)  Without  an  offer  showing  what 
the  answer  of  the  witness  would  have  been,  com- 
plaints of  the  exclusion  of  a  question  cannot  be 
reviewed.— Mississippi  Cent.  R.  Co.  v.  Robin- 
son, 64  So.  838. 

§216  (Ala.)  In  ejectment,  wherein  defendant 
claimed  by  adverse  possession,  the  fact  that  the 
instructions  on  the  statute  of  repose  of  20  years 
were  abstract  and  possibly  tended  to  mislead 
was  not  ground  for  reversal,  where  plaintiff 
failed  to  request  an  explanatory  charge.— Jor- 
dan v.  Smith,  64  So.  317. 

§  230  (Ala.App.)  A  judgment  will  not  be  re- 
versed because  of  improper  remarks  of  counsel 
where  it  does  not  appear  that  the  rulings  of  the 
trial  court  in  respect  thereto  were  promptly  in- 
voked.—Louisville  &  N.  R.  Co.  v.  Mason,  64 
So.  154. 

§  230  (Ala.  App.)  An  objection  not  made  un- 
til after  a  responsive  answer  by  the  witness 
held  too  late  to  entitle  the  objecting  party  to  a 
review.— Charlie's  Transfer  Co.  v.  W.  B.  Leedy 
&  Co.,  64  So.  205. 

§  232  (Miss.)  On  appeal,  a  party  complaining 
of  the  admission  of  evidence  is  confined  to  those 


objections  made  below.— Mississippi  Cent.  R.  Co. 
v.  Robinson,  64  So.  888. 

(C)  Exceptions. 

i  257  (Ala.)  Where  no  exception  was  reserved 
to  the  action  of  the  court  in  requiring  the  parties 
to  go  to  trial  upon  plaintiffs  complaint  in  as- 
sumpsit and  defendant's  plea  of  the  general  is- 
sue, with  leave  to  give  in  evidence  any  matters 
of  defense  as  if  properly  pleaded ,  the  case  will 
be  treated  on  appeal  as  if  there  were  appropri- 
ate pleas  setting  up  every  defense  to  which  the 
evidence  was  applicable.— Garnett  v.  Parry  Mfg. 
Co.,  64  So.  559. 

§  270  (Fla.)  The  denial  of  a  new  trial  cannot 
be  considered,  when  not  excepted  to  below.— 
Henry  v.  Spitler,  64  So.  745. 

§272  (La.)  A  bill  of  exceptions  to  the  in- 
structions will  be  limited  to  the  exceptions  tak- 
en at  the  time  of  the  delivery  of  the  charge.— 
Ingram  v.  Kansas  City,  S.  &  G.  Ry.  Co.,  64  So. 

§273  (Ala.)  Whece  exceptions  to  an  oral 
charge  did  not  point  out  the  obnoxious  portions 
but  were  of  a  general  nature  directed  to  sev- 
eral judicial  statements,  some  of  which  were 
clearly  correct,  they  could  not  be  considered  on 
appeal.— Jordan  v.  Smith,  64  So.  317. 

§273  (La.)  An  exception  to  an  instruction 
should  specifically  point  out  the  erroneous  part 
of  the  instruction. — Ingram  Kansas  City,  S. 
&  G.  Ry.  Co.,  64  So.  146. 

VI.  PARTIES. 

§  323  (Fla.)  A  defendant  in  replevin  may  take 
a  writ  of  error  separate  from  his  sureties  on  a 
forthcoming  bond.— Henry  v.  Whitehurst,  64 
So.  233. 

§  334  (Ala.)  The  personal  representative  of 
one  injured  by  a  final  decree  may  under  the  di- 
rect provisions  of  Code  1907,  §  2837.  perfect  the 
appeal,  which  appeal  must  be  taken  within  12 
months.— Ex  parte  Jonas,  64  So.  960. 

VII.    REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 
(A)  Time  of  Taking  Proceeding^* 

§337  (La.)  The  premature  filing  of  the  tran- 
script is  no  ground  for  dismissal  of  appeal. — 
State  ex  rel.  Marrero  v.  Patterson,  64  So.  bOo. 

§  339  (La.)  Act  No.  106  of  1908.  which  fixes 
the  return  day  in  the  order  granting  an  appeal 
at  not  less  than  15  or  more  than  60  days  from 
the  date  of  the  order  except  by  consent,  does 
not  apply  to  appeals  from  orders  appointing  re- 
ceivers; such  appeals  being  governed  by  Act 
No.  159  of  1898,  §  4.  providing  that  the  af»- 

gsal  shall  be  returnable  in  ten  days. — Kerlin  v. 
ryceland  Lumber  Co.,  64  So.  289. 
§  35 1  (Miss.)  The  filing  of  an  appeal  bond 
within  two  years  after  the  judgment  appealed 
from  stops  the  running  of  the  time  within  which 
an  appeal  may  be  taken,  though  no  citation  was 
served.— Bank  of  Lauderdale  v.  Cole,  64  So. 
214. 

(B)  Petition    or  Prayer,    Allowance,  aad 

Certlfleate  or  Affidavit. 

§  365  (La.)  An  appeal  granted  as  suspensive 
may  be  maintained  as  devolutive,  where  boiid 
has  been  given  in  the  sum  fixed  by  the  conrL— 
State  ex  rel.  Marrero  v.  Patterson,  64  So.  805.. 

(C)  Payment  of  Fees  or  Coats,  and  Bond* 

or  Other  Securities. 

§  387  (La.)  Where  a  bond  for  a  devolutive 
appeal  is  filed  more  than  a  year  after  judgment, 
it  ia  too  late,  and  under  Code  Prac.  art. 
593,  the  appeal  will  be  dismissed. — People's 
Bank  of  Elton  v.  Arceneaux,  64  So.  116. 

(D)  Writ  of  Error,  Citation,  or  Notice. 

•  §396  (La.)  Where  an  order  of  appeal  is 
granted  on  motion  in  open  court,  at  a  term  sab- 
sequent  to  that  at  which  judgment  was  rendered 
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and  signed,  and  the  appellant  fails  to  ask  for 
and  have  served  a  citation  of  appeal,  the  ap- 
peal will  be  dismissed— Smith  v.  O'Reilly  Ele- 
vator Co..  64  So.  494. 

Vin.  EFFECT  OF  TBANSEEB  OF 
CAUSE  OB  PROCEEDINGS 
THEREFOR. 

(A)  Powers   and    Proceeding*    of  Lower 
Court. 

§436  (La.)  The  taking  of  an  appeal  divests 
the  trial  court  of  jurisdiction  only  of  those 
things  involved  in  the  appeal,  and  not  of  things 
arising  after  the  appeal,  as  a  rule  on  the  sher- 
iff to  pay  over  to  the  defendants  in  condemna- 
tion proceedings  the  amount  of  the  judgment 
deposited  with  the  sheriff  by  plaintiff  before 
appealing.— Yazoo  &  M.  V.  R.  Co.  v.  Teissier, 
64  So.  928. 

IX.  SUPERSEDEAS  OB  STAY  OF  PRO- 

CEEDINGS. 

S  458  (La.)  A  suspensive  appeal  will  not  lie 
from  a  judgment  appointing  a  receiver  to  a 
partnership  to  succeed  an  original  receiver 
who  has  absconded. — In  re  Mitchell-Borne 
Const.  Co.,  64  So.  397. 

§  485  (Fla.)  A  supersedeas  will  arrest  pro- 
ceedings to  enforce  a  money  judgment  at  the 
stage  in  which  they  are  when  the  supersedeas 
is  perfected  by  the  approval  and  filing  of  the 
required  bond.— Henry  v.  Whitehurst,  64  So. 
233. 

Where  defendant  in  replevin  takes  a  writ  of 
error  to  a  judgment  against  him  and  files  a 
proper  supersedeas  bond,  all  proceedings  by  the 
sheriff  to  enforce  the  judgment  are  thereby  ar- 
rested—Id. 

X.  BECOBD  AND  PROCEEDINGS  HOT 

IN  BECOBD. 

(A)  Matters  to  be  Shown,  by  Record. 

|  493  (Ala.)  Where  notice  to  a  defendant  is 
constructive  only,  and  he  does  not  appear,  the 
record  on  appeal  must  show  a  compliance  with 
the  statute.— McMahan  v.  Browne,  64  So.  553. 

§  500  (Ala.App.)  The  overruling  of  defend- 
ant's motion  to  exclude  testimony  cannot  be  re- 
viewed, where  the  bill  of  exceptions  does  not 
disclose  any  ruling  on  the  motion,  or  any  ex- 
ception.—Ewton  v.  McCracken,  64  So.  177. 

5  500  (Ala.App.)  The  refusal  of  requested 
charges  cannot  be  reviewed  where  the  bill  of  ex- 
ceptions does  not  show  that  they  were  requested 
before  the  jury  retired.— Central  of  Georgia  Ry. 
Co.  v.  Mathis,  64  So.  197. 

(B)  Scope  and  Contents  ot  Record. 

§  5 1 8  (Ala.)  An  assignment  of  error  com- 
plaining of  the  overruling  of  a  demurrer  to  a 
special  plea  cannot  be  considered  where  only 
the  judgment  entry  recited  a  ruling  on  the  de- 
murrer to  that  plea,  and  'the  record  contains 
no  such  demurrer. — Warble  v.  Sulzberger  Co. 
of  America,  64  So.  361. 

§  522  (FlaJ  A  demurrer  to  evidence,  being  a 
pleading,  snould  be  made  part  of  the  record 
proper.— Sullivan  v.  Brown,  64  So.  455. 

$  527  (Ala.App.)  Under  Code  1907,  §  5361,  on 
a  trial  without  a  jury,  the  conclusion  and  judg- 
ment on  the  evidence  are  not  reviewable,  unless 
the  bill  of  exceptions  shows  what  they  were. — 
Bridgman  v.  Doss,  64  So.  173. 

§  537  (Ala.App.)  If  the  bill  of  exceptions  was 
not  signed  by  the  judge  within  90  days  after 
judgment  entry,  as  required  by  Code  1907,  § 
3019,  it  must  be  stricken,  notwithstanding  it 
was  kept  open  by  the  judge  at  the  request  of  ap- 
pellee's counsel  to  enable  appellee  to  infsert  a 
copy  of  the  oral  charge. — Tennessee  Coal,  Iron  & 
R.  Co.  v.  Perry,  64  So.  651. 


(C)  Necessity  of  Bill  of  Exceptions,  Case, 
or  Statement  of  Facts. 

§544  (Ala.)  A  ruling  on  motion  to  strike  a 
particular  pleading,  to  be  reviewable,  must  be 
shown  by  bill  of  exceptions. — Continental  Cas- 
ualty Co.  v.  Ogburn,  04  So.  619. 

(F)  Malt  1  ok,  Form,  and  Requisites  of 
Transcript  or  Return. 

§  597  (Fla.)  To  be  reviewable,  a  demurrer  to 
the  evidence  and  the  ruling  thereon  should  be 
incorporated  in  the  transcript.— Sullivan  v. 
Brown,  64  So.  455. 

(I)  Defects,  Objections,  Amendment,  and 
Correction. 

§637  (Ala.)  Failure  of  the  bill  of  exceptions 
to  state  the  date  of  presentation  to  the  trial 
judge,  as  required  by  Code  1907,  §  3019,  is 
jurisdictional,  and  the  Supreme  Court  cannot 
consider  errors  presented  by  such  bill. — Box  v. 
Southern  R.  Co.,  64  So.  69. 

J640  (La.)  Where  the  clerk  of  the  district 
court,  without  being  interfered  with  or  instruct- 
ed by  counsel,  fails  to  make  up  the  transcript 
properly,  the  appeal  will  not  be  dismissed ;  the 
clerk  will  be  directed  to  make  up  and  forward 
a  proper  transcript. — Becnel  v.  Louisiana  Cy- 
press Lumber  Co.,  64  So.  380. 

That  a  transcript  which  the  clerk  of  the  lower 
court  has  certified  to  be  complete  is  incom- 
plete will  not  require  the  appeal  to  be  dis- 
missed.—Id. 

§644  (Ala.)  Code  1907,  §  3020,  only  forbids 
the  striking  of  a  bill  of  exceptions  on  the  ground 
that  it  was  not  seasonably  signed,  except  on 
motion  of  a  party  to  the  record,  and  does  not 
require  consideration  of  a  bill  where  it  does 
not  show  that  it  was  seasonably  presented, 
which  defect  is  not  waived  by  the  submission  of 
the  cause  without  formal  motion  by  appellee  to 
strike  the  bill  from  the  files.— Box  v.  Southern 
R.  Co.,  64  So.  69. 

§  656  (Ala.)  Where  a  bill  of  exceptions  omit- 
ted to  show  the  date  of  presentation  to  the  judge 
for  signing,  the  defect  could  not  be  cured  by  a 
certificate  from  the  trial  judge  showing  that 
the  bill  was  presented  and  signed  in  time,  and 
that  the  omission  of  indorsement  was  by  his 
own  inadvertence.— Box  v.  Southern  R.  Co.,  64 
So.  69. 


(J)  Conclusiveness   aad   Effect,  Impeach- 
ing- and  Contradicting. 

§  664  (Ala.)  Where  the  record  proper  and  the 
bill  of  exceptions  differ  in  their  recitals  as  to 
rulings  on  demurrers,  the  record  proper  governs. 
— Bruce  v.  Citizens'  Bank  of  Lineville,  64  So. 
82. 

§  664  (Ala.App.)  Where,  on  appeal  in  garnish- 
ment, the  conditional  judgment,  regular  in 
form,  recites  that  the  garnishee  has  not  an- 
swered as  required  by  law,  such  recital  must 
prevail  over  any  inference  to  the  contrary  from 
an  answer  set  out  in  the  transcript,  but  not 
made  part  of  the  record  by  bill  of  exceptions 
or  by  any  reference  in  the  judgment  entry.— 
Fruitticher  v.  Ebersole,  64  So.  650. 

(K)  <*nestlons  Presented  for  Review. 

§  680  (Ala.App.)  Where  the  judgment  entry 
not  only  recited  the  sustaining  of  demurrers  to 
certain  pleas,  but  the  overruling  of  demurrers  to 
the  same  pleas,  and  the  record  failed  to  show 
in  what  way  the  pleas  were  amended,  no  ques- 
tion as  to  the  propriety  of  the  sustaining  or  the 
first  demurrers  was  presented  for  review. — Cen- 
tral of  Georgia  Ry.  Co.  v.  Campbell,  64  So.  540. 

§  682  (Ala.)  Where  the  bill  of  exceptions  does 
not  contain  a  motion  to  strike  a  plea  and  the 
ruling  thereon,  no  question  is  presented  for  re- 
view on  appeal— W.  L.  Weller  &  Sons  v.  Rens- 
ford,  64  So.  366. 
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8  684  {Fla.)  Where,  on  appeal  from  a  tempo- 
rary injunction  to  prevent  the  erection  of  a 
building  on  land  alleged  to  be  a  street,  tbe  rec- 
ord fails  to  show  facts  sufficient  to  enable  tbe 
court  to  pass  satisfactorily  on  the  controversy, 
the  order  will  be  affirmed  that  the  facts  may 
be  clearly  presented  on  final  hearing. — Abstract 
&  Realty  Co.  v.  City  of  Gainesville,  64  So.  945. 

§  694  (Ala.)  A  directed  verdict  will  not  be 
reviewed,  where  it  was  based  partly  on  a  view 
of  the  place  of  an  accident,  and  a  demonstra- 
tion of  plaintiff's  position  at  the  time  of  injury. 
—Warble  v.  Sulzberger  Co.  of  America,  64 
So.  361. 

i  699  (Ala.)  Court's  refusal  to  give  a  general 
charge  for  defendant  could  not  be  reviewed, 
though  the  request  was  set  out  in  the  tran- 
script, where  the  bill  of  exceptions  showed  no 
charges  given  or  refused.— Norton  v.  Allaire 
Woodwood  &  Co.,  64  So.  609. 

§701  (Fla.)  An  instruction  that  may  be  un- 
objectionable under  conceivable  circumstances 
will  not  be  held  erroneous  where  the  bill  of  ex- 
ceptions does  not  contain  the  evidence.— Ireland 
v.  State,  64  So.  269. 

XL  ASSIGNMENT  OF  ERRORS. 

§719  (Ala.App.)  Rulings  not  assigned  as  er- 
ror cannot  be  reviewed  on  appeal.— Ewton  v. 
McCracken,  64  So.  177. 

§719  (Fla.)  To  be  reviewable,  error  should 
be  duly  assigned  on  the  ruling  on  a  demurrer 
to  the  evidence. — Sullivan  v.  Brown,  64  So.  455. 

§  721  (Ala.)  Where  one  of  the  defendants  who 
nominally  appealed  was  not  a  party  to  the 
judgment  his  joinder  in  the  other's  assignments 
of  error  would  be  regarded  as  redundant  and 
without  prejudice  to  the  consideration  of  the 
assignments  on  their  merits.— Gilley  v.  Denman, 
64  So.  97. 

§730  (Ala.App.)  An  assignment  of  error  "in 
that  portion  of  the  charge  set  out  at  the  bot- 
tom of  page  33  numbered  B"  held  not  sufficient- 
ly definite  to  be  considered  where  tbe  oral 
charge  was  contained  on  page  33  and  several 
subsequent  pages,  and  there  was  a  "B"  written 
on  the  margin  of  the  record  on  page  33,  but  it 
could  not  be  determined  where  the  part  of  the 
charge  so  designated  ends.— Empire  Coal  Co.  v. 
Gravlee,  64  So.  207. 

§748  (Ala.)  Where,  notwithstanding  the  fail- 
ure of  appellant's  counsel  to  sign  the  assignment 
of  error,  the  case  was  submitted  without  objec- 
tion, the  Court  of  Appeals  could  disregard  the 
irregularity  and  treat  it  as  waived. — Ex  parte 
Shoaf,  64  So.  615. 

§  753  (La.)  Under  Code  Prac.  art.  897,  where 
appellant  relies  on  error  of  law  appearing  on 
the  face  of  the  record  and  fails,  within  10  days 
after  the  record  is  brought  up,  to  file  a  writing 
stating  such  error  as  he  especially  alleges,  the 
appeal  will  be  dismissed.— State  ex  rel.  Marrero 
v.  Patterson,  64  So.  805. 

m  DISMISSAL,  WITHDRAWAL,  OR 
ABANDONMENT. 

§  780  (Fla.)  Where  an  appeal  is  entered  in 
the  court  minute  book,  and  not  in  the  chancery 
order  book,  and  is  from  a  decree  in  partition 
proceedings,  in  which  numerous  persons  are 
interested,  who  are  not  named  in  the  appeal, 
the  appeal  will  be  dismissed. — Ayers  v.  Hope, 
64  So.  443. 

XV.  HEARING  AND  REHEARING. 

§  833  (Ala.)  Where  an  applicant  for  rehear- 
ing placed  his  application  in  tbe  mail  in  time 
to  have  reached  the  clerk  of  the  Supreme  Court 
within  the  time  for  filing  in  the  ordinary  course 
of  the  mails,  but  it  did.  not  reach  him  within 
the  time,  it  was  not  "filed,"  as  required  by  Su- 
preme Court  practice  rule  38  (Code  1907,  pp. 
1515,  1516),  and  could  not  be  considered.— In  re 
State  ex  reL  Attorney  General,  64  So.  310. 


XVI.  REVIEW. 
(A)  Scope  and  Extent  lm  General. 

§  840  (La.)  Where,  in  an  indemnitee's  suit  to 
recover  on  a  judgment  being  rendered  against 
him  and  the  indemnitor,  it  does  not  appear  that 
be  has  suffered  loss,  the  appellate  court  will  not 
determine  whose  fault  caused  the  accident  which 
was  the  basis  of  the  suit  in  which  the  judgment 
was  obtained.— Louisiana  &  N.  W.  R.  Co.  v. 
Athens  Lumber  Co.,  64  So.  714. 

§  854  (Ala.App.)  A  judgment  granting  a  new 
trial  will  be  affirmed  if  justifiable  on  any  of  the 
grounds  specified  in  the  motion. — Harrison  v. 
Birmingham  Water  Works  Co.,  64  So.  161. 

§  856  (AltuApp.)  It  is  enough  that  tbe  order 
for  a  new  trial,  not  disclosing  on  what  ground 
it  was  granted,  was  authorized  on  any  of  the 
grounds  assigned  in  the  motion.— Peyton  v. 
Lewis,  64  So.  472. 

§  856  (Fla.)  Where  a  new  trial  is  granted  on 
a  motion  stating  several  grounds,  without  the 
ground  of  the  ruling  being  disclosed,  the  order 
will  be  affirmed,  if  any  ground  of  the  motion  is 
sufficient— Ruff  v.  Georgia,  S.  &  F.  Ry.  Co..  64 
So.  782. 

§  867  (Fla.)  The  only  questions  considered  ott 
review  of  an  order  granting  a  new  trial  are 
those  involved  in  such  order. — Ruff  v.  Georgia. 
S.  &  F.  Ry.  Co.,  64  So.  782. 

(B)  Interlocutory,  Collateral,  and  Supple- 
mentary Proceeding:*  a*d  Question*. 

§  870  (Ala.App.)  Where  the  court  sets  aside 
an  order  of  dismissal  for  want  of  prosecution, 
and  restores  the  cause  to  the  docket  for  trial 
the  ruling  may  be  reviewed  on  appeal  from  the 
final  judgment— Marx  v.  Ben  F.  Barbour 
Plumbing  &  Electric  Co.,  64  So.  645. 

§870  (La.)  Where  defendant  did  not  appeal 
from  the  judgment,  which  overlooked  his  ex- 
ception of  no  cause  of  action,  and  did  not  file 
any  answer  to  the  appeal,  the  Supreme  Court 
could  not  pasB  on  the  exception. — Lewy  v.  Wil- 
kinson, 64  So.  1003. 

§  873  (Miss.)  The  overruling  of  a  motion  to 
amend  a  bill  of  exceptions  could  be  reviewed, 
if  at  all,  only  by  an  appeal  from  the  order  re- 
fusing to  permit  an  amendment — Houston 
Bros.  v.  Bogue  Phalia  Drainage  Dist,  64  So. 
378. 

(D)  Amendment*,  Additional  Proofs,  and 
Trial  of  Canne  Anew. 

§  890  (La.)  Under  Code  Prac  arts,  902.  345. 
plea  of  res  judicata  may  be  filed  in  the  Supreme 
Court— Lassus  v.  Clarke,  64  So.  801. 

(E)  Presumption*. 

§901  (Fla.)  Plaintiff  in  error  should  clearly 
present  the  errors  complained  of,  as  every  pre- 
sumption is  in  favor  of  the  court's  ruling.— 
Henry  v.  Spitler,  64  So.  745. 

§  927  (Ala.)  In  determining  the  propriety  of 
a  directed  verdict,  evidence  offered  by  the  de- 
feated party  must  be  accepted  as  true.— Mt- 
Gowin  Lumber  &  Export  Co.  v.  McDonald  Lum- 
ber Co.,  64  So.  787. 

§  928  (Ala.App.)  Where  the  bill  of  exceptions 
does  not  show  that  a  request  to  charge  was 
made  before  the  jury  had  retired,  it  will  be  pre- 
sumed, in  favor  of  a  ruling  denying  such  it- 
quest,  that  the  charges  were  refused  because  not 
requested  in  time. — Empire  Coal  Co.  v.  Gratlee. 
64  So.  207. 

(F)  Discretion  of  Lower  Court. 

§  945  (Fla.)  It  is  the  province  of  the  appel- 
late courts  to  correct  material  errors,  and  not. 
except  as  involved  therein,  to  regulate  the  trial 
court's  exercise  of  a  reasonable  discretion.— 
Ruff  v.  Georgia,  S.  &  F.  Ry.  Co.,  64  So.  7S2. 

§  946  (Ala.)  Unless  there  is  an  abuse,  aa 
order  of  the  court  made  in  the  exercise  of  its 
judicial  discretion  will  not  be  reviewed.— Ex 
parte  Jonas,  64  So.  960. 
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S  971  (Ala-App.)  The  scope  of  the  cross-exam- 
ination will  not  be  interfered  with,  unless  an 
abuse  of  discretion  appears.— Aachen  &  Munich 
Fire  Ins.  Go.  v.  Arahian  Toilet  Goods  Co.,  64 
So.  635. 

8  977  (Fla.)  Gen.  St  1906,  88  1693,  1694,  re- 
quire the  appellate  court  to  review  rulings  on 
motions  for  new  trial,  when  properly  presented 
on  writ  of  error.— Florida  East  Coast  Ry.  Co. 
v.  Hayes,  64  So.  274. 

8977  (Fla.)  The  appellate  court  will  not  re- 
verse an  order  granting  a  new  trial  in  the  ab- 
sence of  a  violation  of  law  or  a  clear  abuse  of 
discretion  resulting  in  injustice.— Ruff  v.  Geor- 
gia, S.  &  F.  Ry.  Co.,  64  So.  782. 

The  Supreme  Court  has  power  to  reverse  an 
order  granting  a  new  trial.— Id. 

8  979  (Ala.App.)  A  decision  granting  a  new 
trial  on  the  facts  will  not  be  reversed,  unless 
the  evidence  plainly  and  palpably  supports  the 
verdict— Harrison  v.  Birmingham  Water  Works 
Co.,  64  So.  164. 

8  979  (Fla.)  An  order  granting  a  new  trial  on 
conflicting  evidence  will  not  be  disturbed,  where 
it  does  not  appear  that  the  trial  court  abused 
its  discretion,  or  violated  some  provision  or  set- 
tled principle  of  law.— RufiE  v.  Georgia,  S.  &  F. 
Ry.  Co.,  64  So.  782. 

(G)   Questions  Of  Fact,  Verdicts,  and  Find- 
ing*. 

8  994  (Ala.)  Testimony  of  witness  that  money 
deposited  by  him  in  his  wife's  name  was  her 
money  held  not  conclusive  on  the  Court  of  Ap- 
peals.—Ex  parte  Shoaf,  64  So.  615. 

8  1001  (Ala.)  Where  the  Court  of  Appeals 
found  that  the  facts  and  the  inferences  deducible 
therefrom  were  palpably  insufficient  to  support 
the  judgment  of  the  trial  court  it  did  not  err  in 
its  legal  conclusion  that  the  judgment  should 
be  reversed.— Ex  parte  Shoaf,  64  So.  615. 

8  1001  CFla.)  A  verdict  will  not  be  disturbed 
for  insufficiency  of  evidence  where  reasonable 
men  might  have  found  the  verdict  from  the  ev- 
idence—Florida East  Coast  Ry.  Co.  v.  Geiger, 
64  So.  238. 

8  1001  (Fla.)  A  verdict  will  not  be  set  aside 
on  appeal  for  insufficiency  of  the  evidence, 
where  the  evidence  does  not  so  preponderate 
against  it  as  to  indicate  that  the  jury  were 
not  governed  by  the  evidence. — Florida  East 
Coast  Ry.  Co.  v.  Hayes,  64  So.  274. 

8  1001  (Fla.)  A  verdict  supported  by  sub- 
stantial evidence  will  not  be  disturbed  where 
it  does  not  appear  that  the  jury  misapplied  the 
law  or  were  not  governed  by  the  evidence.— 
Tampa  &  J.  Ry.  Co.  v.  Crawford,  64  So.  437. 

8  1001  (Fla.)  A  decree  of  foreclosure  will  not 
be  disturbed  where  all  the  defenses  were  dis- 
proved by  the  testimony.— Godwin  v.  McKinnon, 
64  So.  545. 

8  1003  (Miss.)  The  Supreme  Court  will  not 
set  aside  a  verdict  merely  because  it  believes  it 
was  contrary  to  the  weight  of  the  evidence. — 
St  Louis  &  S.  F.  R.  Co.  v.  Bowles,  64  So.  968. 

8  1004  (Ala.App.)  Jury's  award  of  damages 
cannot  be  disturbed,  unless  so  excessive  or  so 
grossly  inadequate  as  to  indicate  passion,  prej- 
udice, or  corruption. — Central  of  Georgia  Ry. 
Co.  v.  Sanders,  64  So.  190. 

In  an  action  against  a  carrier  for  damages 
for  directing  plaintiff,  an  elderly  lady,  to  take 
the  wrong  train,  held,  that  a  verdict  of  $300 
was  not  so  excessive  as  to  indicate  passion  or 
prejudice  justifying  a  reversal.— Id. 

8  1 005  (Ala.)  The  denial  of  a  new  trial  on  the 
ground  of  the  verdict  being  contrary  to  the 
evidence  will  not  be  reversed,  unless  the  pre- 
ponderance of  the  evidence  against  the  verdict 
is  so  decided  as  to  clearly  convince  that  it  is 
wrong  and  unjust— Continental  Casualty  Co.  v. 
Ogburn.  64  So.  619. 
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8  1005  (Ala.App.)  Where  the  evidence  was  in 
conflict  and  the  trial  court  denied  a  new  trial, 
the  verdict  will  not  be  disturbed  on  appeal.— 
Charlie's  Transfer  Co.  v.  W.  B.  Leedy  &  Co., 
64  So.  205. 

8  1005  (Fla.)  The  appellate  court  will  not  re- 
verse for  denial  of  new  trial  for  insufficiency  of 
evidence  where  the  verdict  is  one  which  reason- 
able men  could  have  found  from  the  evidence. — 
Florida  East  Coast  Ry.  Co.  v.  Geiger,  64  So. 
238. 

The  denial  of  a  new  trial  for  insufficiency  of 
evidence  will  not  be  reversed,  unless  the  pre- 
ponderance of  the  evidence  against  the  verdict 
is  so  decided  as  to  clearly  show  that  it  is  wrong. 
—Id. 

A  verdict  supported  by  evidence,  and  approved 
by  the  trial  court,  will  not  be  disturbed  where 
it  does  not  appear  that  the  jurors  were  improp- 
erly influenced— Id. 

8  1005  (Fla.)  In  reviewing  the  denial  of  a  mo- 
tion for  new  trial,  the  question  for  the  court 
is  whether  as  reasonable  men  the  jury  could 
have  found  the  verdict  rendered— Godwin  v. 
Collins,  64  So.  752, 

8.1006  (Fla.)  Where  the  evidence  shows  that 
plaintiff  was  a  passenger  to  whom  defendant 
owed  the  highest  degree  of  care,  a  strong  show- 
ing is  essential -to  warrant  setting  aside  con- 
current verdicts  for  plaintiff  returned  by  two 
juries,  and  approved  by  two  trial  judges.— Flori- 
da East  Coast  Ry.  Co.  v.  Geiger,  64  So.  238. 

8  1009  (Fla.)  A  decree  based  largely  on  ques- 
tions of  fact  will  not  be  reversed,  unless  clearly 
erroneous.— Guerra  v.  Guiterres,  64  So.  232. 

8  1009  (Fla.)  A  decree  canceling  a  contract 
for  the  purchase  of  land  on  the  ground  of  mis- 
representation will  not  be  disturbed,  in  the  ab- 
sence of  error  of  law,  when  sustained  by  ample 
evidence.— Riverside  Inv.  Co.  v.  Gibson,  64  So. 
439. 

8  1 009  (Miss.)  A  decree  of  the  chancellor  bas- 
ed on  conflicting  evidence  will  not  be  disturbed 
on  appeal.— Evans  v.  Sharbrough,  64  So.  466. 

8  1010  (La.)  Where  the  evidence  relating  to 
the  existence  of  cause  for  disinheritance  of 
children  is  not  conclusive,  the  trial  court's  deci- 
sion that  such  cause  has  not  been  proved  will 
not  be  disturbed,  unless  it  appears  that  the 
court  failed  to  appreciate  the  value  of  the  ev- 
idence.—Succession  of  Reems,  64  So.  898. 

8  101 1  (Miss.)  A  judgment  on  conflicting  evi- 
dence will  not  be  reviewed. — Aldridge  v.  Bogus 
Phalia  Drainage  Diet,  64  So.  377. 

8  1015  (Ala.App.)  The  record  not  showing 
that  the  evidence  plainly  and  palpably  support- 
ed the  verdict,  despite  any  infirmities  therein 
which  would  be  obvious  only  from  hearing  and 
seeing  the  witnesses,  the  order  granting  a  new 
trial  will  not  be  disturbed.— Peyton  v..  Lewis, 
64  So.  472. 

6  1015  (Fla.)  Under  Gen.  St  1906,  88  1693, 
1694,  authorizing  a  review  of  rulings  on  mo- 
tions for  new  trial,  the  appellate  court  should 
determine  whether  the  evidence  sustains  the 
findings  of  fact,  and,  if  material  error,  probably 
causing  substantial  injustice,  appears  in  such 
findings,  it  should  correct  the  same.— Ruff  v. 
Georgia,  S.  &  F.  Ry.  Co.,  64  So.  782. 

A  stronger  showing  is  required  to  reverse  an 
order  granting  a  new  trial  than  to  reverse  one 
denying  it— Id.  • 

CH)  Harmless  Error. 

f  1033  (Fla.)  In  an  action  for  trespass  where 
evidence  justified  exemplary  damages,  a  verdict 
for  compensatory  damages  only  will  not  be  dis- 
turbed, on  complaint  of  the  defendant— Inter- 
state Lumber  Co.  v.  Woods,  64  So.  741. 

8  1039  (Ala.)  Where  a  note  and  mortgage 
were  void,  errors,  in  an  action  thereon,  in  rul- 
ings on  the  pleadings,  are  harmless  to  plain- 
tiff.—Hartsell  v.  Roberts,  64  So.  90. 
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i  1040  (Ala.)  In  a  personal  injury  action, 
where  the  evidence  constituted  a  fatal  variance 
from  the  complaint,  errors  based  on  rulings  up- 
on demurrers  to  the  pleas  and  the  giving  of  spe- 
cial charges  are  harmless.— Newberry  v.  Atkin- 
son, 64  So.  46. 

8  1040  (Ala.)  Any  error  in  sustaining  a  de- 
murrer to  a  plea  is  harmless  where  the  same  de- 
fensive matter  was  presented  in  another  plea. — 
Sloss-Sheffield  Steel  &  Iron  Co.  v.  Reid,  64  So. 
334. 

'  S  1 040  (Ala.)  The  improper  sustaining  of  a  de- 
murrer to  a  plea  is  harmless,  where  the  defense 
set  up  could  be  taken  advantage  of  under  other 
special  pleas  and  the  general  denial. — Sloss-Shef- 
field  Steel  A.Iron  Co.  v.  Smith,  64  So.  337. 

8  1 040  (Ala.)  In  an  action  on  a  note,  error  in 
sustaining  a  demurrer  to  defendant's  plea  set- 
ting up  failure  of  consideration  was  not  ren- 
dered harmless  because  the  demurrer  was  over- 
ruled as  to  one  plea  which  also  contained  the 
averment  as  to  failure  of  consideration ;  such 
plea  being  broader  than  the  others. — Tatum  v. 
Commercial  Bank  &  Trust  Co.,  64  So.  561. 

§  1 040  (Ala.App.)  Where  •  defendant  was  in 
fact  allowed  to  prove  the  facts  alleged  in  its 
special  plea  under  the  general  issue,  sustaining 
of  demurrer  to  such  plea  held  not  reversible 
error.— Louisville  &  N.*  R.  Co.  v.  Mason,  64 
So.  154. 

§  1040  (Ala.App.)  Error  in  overruling  a  de- 
murrer to  a  count  on  the  ground  of  repugnancy 
in  joining  charges  of  wanton  and  simple  negli- 
gence was  not  rendered  harmless  by  the  fact 
that  the  complaint  contained  two  good  counts 
charging  simple  negligence  alone,  while  the  bad 
count  only  charged  wanton  negligence,  and  was 
submitted  to  the  jury  as  a  good  count  based  on 
wanton  negligence.— Central  of  Georgia  Ry.  Co. 
v.  Mathis,  64  So.  197. 

8  1040  (Ala.App.)  Where  defendant  pleaded 
the  general  issue,  the  improper  sustaining  of  de- 
murrers to  special  pleas  which  presented  nothing 
more  than  the  general  issue  was  harmless.— 
Central  of  Georgia  Ry.  Co.  v.  Campbell,  64  So. 
540. 

§  1040  (Ala.App.)  Overruling  demurrer  to 
pleas,  the  defense  in  which  could  be  proved  un- 
der the  general  denial,  is  harmless  error.— J.  T. 
Camp  Transfer  &  Warehouse  Co.  v.  Bonham, 
64  So.  649. 

§1041  (Ala.)  An  objection  to  an  amendment 
to  the  information  in  quo  warranto  that  it 
made  Code  1907,  §  5450,  the  basis  of  the  infor- 
mation, instead  of  section  5453,  and  that  under 
the  latter  section  a  jury  trial  may  be  demanded, 
while  the  trial  is  by  the  court  under  section 
5450,  was  purely  technical,  where  no  jury  had 
been  demanded  at  the  time  of  the  amendment, 
and  especially  where  the  information  before 
such  amendment  also  stated  a  case  under  sec- 
tion 5450.— State  v.  Birmingham  Waterworks 
Co.,  64  So.  23. 

S  1048  (Ala.App.)  The  exclusion  of  a  ques- 
tion which  required  a  repetition  of  a  statement 
to  which  witness  had  already  deposed  was  not 
prejudicial.— Jefferson  Fertilizer  Co.  v.  Burns, 
64  So.  667. 

§  1048  (Fla.)  Erroneous  admission  of  a  let- 
ter introduced  to  contradict  a  witness  held 
harmless,  where  the  witness*  testimony  was  of 
little  materiality.— Tampa  &  J.  Ry.  Co.  v. 
Crawford,  64  So.  437. 

§  1050  (Ala.)  The  admission  of  immaterial 
evidence  which  could  not  have  affected  the  case 
in  any  way  held  not  reversible  error.— Gilley  v. 
Denman,  64  So.  97. 

|  1050  (Ala.)  The  exclusion  of  the  opinion  of 
a  witness  as  to  the  rate  of  speed  of  a  train  at 
the  time  it  struck  and  killed  plaintiffs'  mule  was 
not  prejudicial  to  plaintiffs,  where  defendant's 
engineer  and  conductor  testified  to  a  rate  of 
speed  in  substantial  accord  with  the  opinion 
sought  to  be  proved.— Brown  &  Flowers  v.  Cen- 
tral of  Georgia  Ry.  Co.,  64  So.  581. 


§  1050  (Ala.App.)  Error  in  admission  of  cer- 
tain evidence  held  not  prejudicial  to  defendant. 
—Empire  Coal  Co.  v.  Gravlee,  64  So.  207. 

S  1050  (Fla.)  A  judgment  will  not  be  revers- 
ed for  harmless  errors  in  the  admission  of  tes- 
timony.—Tampa  &  J.  Ry.  Co.  v.  Crawford,  64 
So.  437. 

f  1050  (Miss.)  Admission  of  evidence,  in  aa 
action  for  injury  to  an  infant  employe*,  of  the 
fact,  not  averred  in  the  declaration,  that  he  has 
employed  without  consent  of  his  father,  while 
error,  is  not  ground  for  reversal.— J.  J.  Newman 
Lumber  Co.  v.  Danteler,  64  So.  931. 

8  1051  (Ala.)  Where  a  record  of  proceedings 
for  an  assessment  against  property  benefited  by 
a  municipal  improvement  was  introduced  in  ev- 
idence, and  showed  the  publication  of  notice  to 
property  owners,  and  the  character  and  time  of 
publication,  an  objecting  property  owner  was 
not  prejudiced  by  the  proof  of  the  publication 
and  contents  of  such  notice  aliunde  the  record. 
—Pierce  v.  City  of  Huntsville.  64  So.  301. 

8  1 05 1  (Ala.)  Error  in  excluding  evidence  of  a 
fact  amply  proved  by  other  evidence  is  not  preju- 
dicial.—Brown  &  Flowers  v.  Central  of  Georgia 
Ry.  Co.,  64  So.  581. 

§1051  (Ala.)  Any  error  in  admitting  evidence 
to  prove  the  payment  of  the  purchase  money  by 
the  holder  of  land  certificates  was  harmless,  in 
view  of  Acts  1911,  p.  192,  making  patents  prima 
facie  evidence  of  the  sale  of  the  land  and  the 
payment  of  the  purchase  money  therefor.— Turn- 
er v.  Davis,  64  So.  958. 

§  1 05 1  (Ala.App.)  Any  error  in  permitting  the 
attending  physician  to  state,  after  describing 
plaintiff's  symptoms,  that  plaintiff  "said  he  re- 
ceived the  injuries  on  the  train"  was  harmless 
where  that  fact  was  not  disputed. — Empire  Coal 
Co.  v.  Gravlee,  64  So.  207. 

{  1058  (Ala.)  In  an  action  against  a  carrier 
for  personal  injuries,  the  exclusion  of  plaintiff's 
question  to  the  motorman  held  not  prejudicial, 
where  its  purpose  was  fully  met  in  other  parts 
of  the  examination. — Birmingham  Rv.t  Light  & 
Power  Co.  v.  O'Brien,  64  So.  343. 

f  1058  (Ala.App.)  Defendant  was  not  preju- 
diced by  the  exclusion  of  questions,  where  the 
same  witness  subsequently  testified  fully  as  to 
the  same  matter. — Jefferson  Fertiliser  Co.  v. 
Burns,  64  So.  667. 

§  1062  (Ala.)  In  a  suit  by  a  boy  for  injury 
at  a  crossing,  defended  on  the  ground  that  he 
was  hurt  in  attempting  to  "ride  the  train"  after 
he  crossed  the  tracks,  he  held  not  harmed  by  a 
general  charge  for  defendant  as  to  a  count  for 
wanton  injury.— Cardwell  v.  Louisville  ft  N.  R. 
Co.,  64  So.  564. 

8  1062  (Ala.App.)  In  a  personal  injury  action 
by  a  passenger  who  fell  down  the  unlighted  steps 
leading  to  the  carrier's  station,  the  fact  that  the 
steps  were  not  lighted  at  all  that  night  held  not 
to  render  harmless  the  refusal  of  the  court  to 
submit  to  the  jury  the  question  whether  the  pas- 
senger came  to  the  station  at  an  unreasonable 
time.— Central  of  Georgia  Ry.  Co.  v.  Campbell, 
64  So.  540. 

8  1064  (Ala.)  Error  in  instructions,  in  an  ac- 
tion for  breach  of  warranty,  that  plaintiff  eimld 
not  recover  if  defendant  exhibited  to  him  a 
sample  of  the  kind  of  oats  plaintiff  had  agreed 
to  buy,  where  there  was  evidence  that  defendant 
did  not  deliver  to  plaintiff  the  kind  it  had  agreed 
to  deliver,  was  prejudicial.— Amzi  Godden  Seed 
Co.  v.  Smith,  64  So.  100. 

8  1064  (Ala.App.)  In  an  action  for  personal 
injuries  from  defendant's  alleged  willful  and 
wanton  act.  any  error  in  refusing  a  charge  far 
defendant  held  not  injurious,  where  the  same 
charge  had  been  previously  given. — Charlie's 
Transfer  Co.  v.  W.  B.  Leedy  &  Co.,  64  So.  205. 

8  1066  (Ala.)  Where,  from  the  case  against  a 
railroad  disclosed  by  the  evidence,  no  recovery 
could  be  had  for  injury  to  plaintiff  except  at  a 
public  crossing,  it  was  not  reversible  error  to 
charge  that  defendant  was  under  no  duty  to 
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look  ont  for  plaintiff  except  at  the  crossing.— 
CardweU  t.  Louisville  &  N.  R.  Co.,  64  So.  564. 

jf  1067  (Ala.)  Where  the  evidence  was  such 
that  the  jury  could  not  have  found  otherwise 
than  they  did,  the  refusal  of  special  charges 
requested  by  appellant  was  harmless.— Bruce 
v.  Citizens'  Bank  of  Lineville,  64  So.  82. 

§  1067  (Ala.)  Where  a  .note  and  mortgage 
were  void,  errore  in  an  action  thereon,  in  rul- 
ings upon  requested  charges,  are  harmless  to 
plaintiff.— Hartsell  v.  Roberts,  64  So.  90. 

§  1068  (Ala.)  Where,  in  trespass  and  trover 
for  cutting  and  removing  trees  and  for  the 
statutory  penalty  for  cutting  trees,  plaintiff  was 
entitled  to  the  general  charge,  except  as  to  the 
count  for  the  statutory  penalty  of  $10  a  tree, 
and  the  verdict  was  for  only  $122.54  and  the 
uncontroverted  evidence  showed  that  there  were 
not  less  than  80  trees  cut,  the  jury  could  not 
have  found  for  plaintiff  on  the  penalty  count, 
so  that  the  giving  of  plaintiff's,  or  the  refusal 
of  defendant's,  special  charges,  was  harmless. — 
Turner  v.  Davis,  64  So.  958. 

S  1073  (La.)  Signing  of  a  judgment  on  the 
day  it  was  rendered,  without  waiting  three  ju- 
dicial days  as  required  by  law,  held  harmless, 
where  the  party  cast  was  not  deprived  of  any 
substantial  right— Rohm  v.  Jallans.  64  So.  829. 

(I)  Error  Waived  in  Appellate  Court. 

§  1078  (4.1a.)  An  assignment  of  error  is  waiv- 
ed by  failure  to  argue  it.— Gilley  v.  Denman, 
64  So.  97. 

f  1078  (Ala.)  Errors  not  insisted  upon  in  the 
briefs  wili  be  considered  as  waived. — Scarbrough 
v.  Scarbrough,  64  So.  105. 

g  1078  (AlaApp.)  Where  a  brief  contains 
•nothing  but  a  mere  restatement  of  the  assign- 
ment of  errors,  without  argument  or  citation  of 
authority,  the  errors  assigned  are  waived. — 
Comstock  v.  Jahant  Heating  Co.,  64  So.  178. 

§  1078  (Ala.App.)  Grounds  of  demurrer  to  the 
complaint  will  not  be  considered  on  appeal, 
where  they  have  not  been  supported  by  argu- 
ment or  citation  of  authority.— Birmingham  Ry., 
Light  &  Power  Co.  v.  Pratt  &  McCurdy,  64  So. 
510. 

§  1078  (Ala.App.)  Complaints  of  the  admis- 
sion of  evidence,  not  insisted  upon  in  the  brief, 
cannot  be  considered.— Central  of  Georgia  Ry. 
Co.  v.  Campbell,  64  So.  540. 

8  1078  (La.)  Where,  on  appeal  in  a  revocato- 
ry action,  it  appears  on  the  face  of  the  record 
that  plaintiff  was  not  a  creditor,  and  had  no 
right  to  sue,  such  fact  will  be  considered,  though 
not  called  to  court's  attention  by  argument— E. 
A.  Summons  Co.  v.  People's  Bank  &  Trust  Co., 
64  So.  690. 

(J)  Decisions  of  Intermediate  Courts. 

§  1094  (Ala.)  Where,  in  a  case  involving  a 
luestion  of  mixed  law  and  fact,  the  Court  of 
Appeals  correctly  applies  the  law  to  its  conclu- 
sion of  fact,  its  judgment  will  not  be  disturbed. 
-Ex  parte  Shoaf,  64  So.  615. 

§  1095  (Ala.)  The  Supreme  Court  exercises 
;upervisory  powers  over  the  Court  of  Appeals 
>nly  as  to  questions  of  law,  and  will  not  dis- 
urb  its  findings  of  fact.— Ex  parte  Shoaf,  64 
;o.  G15. 

Where  two  opposite  but  entirely  rational  con- 
Iusions  may  be  drawn  by  different  minds  from 
he  snme  state  of  facts,  the  conclusions  drawn 
herefrom  by  the  Court  of  Appeals  are  conclu- 
ive  on  the  Supreme  Court. — Id. 

Conclusion  of  Court  of  Appeals  that  deposit 
f  money  in  name  of  depositor's  wife  did  not 
est  title  in  her  held  conclusive  on  the  Supreme 
,'ourt  as  a  finding  of  fact.— Id. 

(K)  Subsequent  Appenls. 

§  1096  (Fla.)  The  rule  that  no  point  adjudi- 
ated  on  a  writ  of  error  can  be  subsequently  . 
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considered  is  not  decisive  of  points  presented 
to  the  appellate  court  for  the  first  time  on  a 
second  writ  of  error.— Florida  East  Coast  Ry. 
Co.  v.  Geiger,  64  So.  238. 

XVH.  DETERMINATION  AND  DISPO- 
SITION OF  CAUSE. 

(B)  AJnrmanee. 

8  1 135  (La.)  Where  the  transcript  contains  no 
bill  of  exceptions  or  assignments  of  error,  and 
there  is  no  error  patent  on  its  face,  the  convic- 
tion will  be  affirmed—  State  v.  Sam,  64  So.  145. 

8  1 140  (Ala.App.)  Under  Acts  1911,  p.  587,  it 
is  the  duty  of  the  Court  of  Appeals,  when  it 
deems  a  verdict  excessive,  to  determine  the 
amount  of  the  excess,  and  to  direct  a  reversal 
unless  the  appellee  shall  remit  the  excess.— Bir- 
mingham Ry.,  Light  &  Power  Co.  v.  Comer,  64 
So.  533. 

§  1 140  (Fla.)  Under  Gen.  St.  1906,  U  1693, 
1694,  1707,  the  Supreme  Court  should  remand 
for  new  trial,  or,  where  the  circumstances  justi- 
fy, permit  a  remittitur  in  an  action  for  death, 
where  the  jury,  in  determining  the  amount  of 
the  verdict,  were  not  governed  by  the  evidence 
or  proper  instructions,  and  the  amount  awarded 
is  manifestly  excessive.— Florida  East  Coast  Ry. 
Co.  v.  Hayes,  64  So.  504. 

|  1 140  (Fla.)  Where,  in  an  action  for  breach 
of  a  contract  for  sale  of  goods,  a  separable 
amount  is  erroneously  included  in  the  judgment, 
the  reviewing  court  may  permit  a  remittitur 
of  such  amount.— Greenblatt  v.  McCall  &  Co.. 
64  So.  748. 

(D)  Reversal. 

|  1 161  (Fla.)  Where  defendant  in  error  con- 
fesses error  in  a  judgment  for  attorney's  fees 
without  evidence  thereof,  the  judgment  will  be 
reversed  and  remanded  for  a  proper  adjudica- 
tion as  to  such  fees.— Garzo  v.  J.  H.  Brophy 
Const  Co.,  64  So.  234. 

81164  (Miss.)  Where  plaintiff  was  granted 
leave  to  amend,  and  the  court,  treating  the 
amendment  as  made,  erroneously  sustained  a 
motion  to  direct  a  verdict  for  defendant,  it 
was  insufficient  to  avoid  a  reversal  that  the 
change  was  not  actually  made.— Richardson  v. 
Dumas,  64  So.  459. 

8  1169  (Fla.)  A  default  judgment  entered  by 
the  clerk  will  be  reversed  for  any  material  er- 
rors that  reasonably  could  do  injustice  to  plain- 
tiff in  error.— Stringfellow  v.  Ajax-Grieb  Rub- 
ber Co.,  64  So.  947. 

8  1173  (Ala.)  In  an  abutting  owners'  action 
against  city  and  street  railroad  company  for 
injuries  caused  by  change  of  grade,  reversal  of 
judgment  against  company,  whose  act  had  no 
proximate  connection  with  the  injury,  held  not 
to  require  a  reversal  of  the  judgment  against  the 
city,  whose  exceptions  had  no  merit— North 
Alabama  Traction  Co.  v.  Hays,  64  So.  39. 

8  1178  (La.)  Where  a  case  has  proceeded  to 
trial  on  its  merits,  and  is  dismissed  by  the 
court,  because  it  should  have  been  regular,  and 
not  summary;  the  judgment  will  be  reversed, 
and  the  case  remanded  for  further  proceedings. 
-A.  V.  Neilson  Co.  v.  Siess,  64  So.  128. 

8  1 1 78  (La.)  Where  the  record  on  appeal  did 
not  disclose  sufficient  facts  to  enable  the  court 
to  decide  the  case,  the  judgment  will  be  re- 
versed, and  the  cause  remanded,  to  permit  the 
taking  of  further  testimony.— Crawford,  Jen- 
kins &  Booth  v.  Fisher,  64  So.  927. 

8  1 1 80  (Fla.)  A  judgment  of  reversal  is  not 
necessarily  an  adjudication  of  any  other  than 
the  questions  in  terms  discussed  and  decided.— 
Florida  East  Coast  Ry.  Co.  v.  Geiger,  64  So. 
238. 

(F)  Mandate  and    Proceedings   In  Lower 
Court. 

81194  (Miss.)  Where  a  judgment  overruling 
a  demurrer  to  plaintiff's  bill  on  the  ground  that 
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there  was  no  equity  on  the  face  of  thtf  bill  was 
affirmed  on  appeal,  that  judgment  did  not  elim- 
inate from  the  action  the  defense  of  limita- 
tions, even  though  the  facts  showing  the  de- 
fense appeared  on  the  face  of  the  bill— Central 
Trust  Co.  v.  Meridian  Light  &  Ry.  Co.,  64  So. 

APPEARANCE. 

{9  (Fla.)  A  writ  of  error  to  what  purports 
to  be  a  final  judgment  of  a  circuit  court  is  a 
general  appearance.— Henry  v.  Spitler,  64  So. 
746. 

§  10  (Fla.)  Where  defendant  in  replevin,  aft- 
er entry  of  special  appearance  and  denial  of 
his  motion  to  quash  service  of  the  replevin  writ, 
proceeds  to  a  trial  on  the  merits,  he  thereby 
enters  a  general  appearance.— Henry  v.  Spitler, 
64  So.  745. 

820  (La.)  Where  the  evident  purpose  of  an 
exception  is  to  question  the  sufficiency  of  a 
citation  to  confer  jurisdiction,  it  will  not  be 
construed,  though  inartificially  drawn,  as  a 
waiver  of  citation.— Reynolds  v.  Globe  Fire  Un- 
derwriters of  St.  Louis,  Mo.,  64  So.  396. 

|24  (Fla.)  Where  defendant,  after  entry  of 
special  appearance  and  denial  of  his  motion  to 
quash  the  return  to  the  replevin  writ,  defends 
on  the  merits,  he  waives  any  defects  in  the 
service  of  the  writ.— Henry  v.  Spitler,  64  So. 
746. 

APPOINTMENT. 

See  Judges,  8  8 ;  Officers,  8i  19.  80. 

ARBITRATION  AND  AWARD. 

See  Landlord  and  Tenant,  8  92- 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  81  728,  730,  1171  {  Trial,  §{ 
114-128. 

ARREST. 

See  Bail;  Extradition,  §  24;  Malicious  Prose- 
cution, 88  18,  67. 

ASSAULT  AND  BATTERY. 

See  Obstructing  Justice,  8  3 ;  Rape. 

L  CIVIL  LIABILITY. 

(A)  Acts  Constituting;  Assault  or  Battery 
and  Liability  Therefor. 

8  13  (Ala.)  The  peculiar  doctrines  of  the  crim- 
inal law  as  to  the  maintenance  of  a  plea  of 
self-defense  in  cases  of  homicide  and  assault 
with  intent  to  kill  do  not  apply  to  a  civil  action 
for  nonfelonious  assaults. — Beyer  v.  Birmingham 
Ry.,  Light  &  Power  Co.,  64  So.  009. 

For  the  purposes  of  self-defense  which  stops 
short  of  killing  or  attempting  to  kill,  there  ia 
no  duty  to  retreat  and  no  need  for  apprehension 
of  serious  bodily  harm.— Id. 

8  13  (Ala. App.)  One  who  would  justify  an 
assault  on  the  ground  of  self-defense  must  show 
that  he  acted  under  a  real  or  reasonably  appar- 
ent necessity  of  defending  himself  and  that  he 
used  no  more  force  than  was  reasonably  neces- 
sary.—Murphy  v.  Coleman,  64  So.  185. 

(B)  Actions. 

8  24  (Ala.)  Pleas  that  plaintiff  and  defend- 
ant's employe  had  a  difficulty,  in  which  the 
employe"  was  not  at  fault,  and  that  while  at- 
tempting to  repel  an  attack  on  him  he  used  no 
more  force  than  was  reasonably  necessary,  stat- 
ed the  essential  elements  of  self-defense. — Beyer 
v.  Birmingham  Ry.,  Light  &  Power  Co.,  64  So. 
609. 

8  24  (Ala.App.)  A  plea  that  the  assault  oc- 
curred in  defendant's  place  of  business,  where 
plaintiff  had  followed  cursing  and  abusing  him. 
with  a  drawn  knife,  and  that  defendant  had 
not  provoked  the  difficulty,  held  demurrable  on 
the  ground  that  it  failed  to  show  self-defense 


as  justification.— Murphy  v.  Coleman,  64  So. 
186. 

8  26  (Ala.)  Where  defendant  was  not  in  fact 
being  assaulted  when  he  struck  plaintiff,  the 
burden  was  on  him  to  show  that  he  had  rea- 
sonable grounds  for  apprehending  a  present  as- 
sault, and  his  honest  belief  therein.— Beyer  t. 
Birmingham  Ry.,  Light  &  Power  Co.,  64  So. 
600. 

$  30  (Fla.)  Where,  in  an  action  for  personal 
injuries  by  striking  plaintiff  with  an  ax,  de- 
fendant seeks  to  show  a  blow  in  self-defense, 
it  was  not  error  to  exclude  a  question  put  to 
plaintiff  as  to  whether  he  had  a  pistol  in  his 
possession  at  the  time ;  the  issue  being  whether 
defendant  had  reason  to  believe  that  plaintiff 
had  a  pistol,  which  he  was  about  to  draw.— 
Godwin  v.  Collins,  64  So.  752. 

843  (Ala.App.)  In  a  civil  action  for  assault 
where  defendant  relied  upon  self-defense,  his 
requested  charges  that  the  burden  was  on  plain- 
tiff to  show  freedom  from  fault  in  bringing  on 
the  difficulty  "on  the  part  of  defendant,"  and 
that  the  burden  was  on  plaintiff  to  show  thai 
"defendant"  was  free  from  fault  in  brincing  on 
the  difficulty,  were  plainly  erroneous. — Murphj 
r.  Coleman,  64  So.  185. 

IT.  CRIMINAL  RESPONSIBILITY. 
(A)  Offenses. 

8  56  (Fla.)  The  gist  of  the  crime  of  aggravat- 
ed assault  denounced  by  Gen.  St  1906,  8  3228. 
consists  in  the  character  of  the  weapon,  and  the 
crime  may  be  committed  without  either  a  bat- 
tery or  a  wounding.— Lindsay  v.  State,  64  So. 
501. 

A  large  stick  may  constitute  a  deadly  weapon 
within  Gen.  St  1006,  8  3228,  defining  aggravat-. 
ed  assault— Id. 

As  used  in  Gen.  St  1006,  8  3228,  defining  ag- 
gravated assault  a  weapon  may  be  a  "deadly 
weapon,"  although  not  especially  designated  for 
offensive  or  defensive  purposes,  or  for  the  de- 
struction of  life  or  the  infliction  of  injury.— Id. 

(B)  Prosecution  and  Punishment. 

8  84  (Ala.App.)  Evidence  of  threats  or  decla- 
rations of  hostility  made  by  accused  against 
the  assaulted  party  about  an  hour  and  a  half 
before  the  assault  is  admissible  to  show  crimi- 
nal intent.— McDaniel  v.  State,  64  So.  64L 

886  (Ala.App.)  Evidence  of  threats  or  decla- 
rations of  hostility  made  by  accused  against  tb» 
assaulted  party  about  an  hour  and  a  half  befor* 
the  assault  is  admissible  to  show  who  was  at 
fault  in  provoking  the  quarrel,  or  in  bringing 
on  the  difficulty.— McDaniel  v.  State,  64  So. 
641. 

ASSESSMENT. 

See  Drains,  8!  58-83 :  Municipal  Corporations. 
88  406-616;  Taxation,  88  362%-5007 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  88  618,  719-753 ;  Crim- 
inal Law,  8  1120. 

ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors ;  Chat- 
tel Mortgages,  8  206;  Fraudulent  Convey- 
ances ;  Guardian  and  Ward,  §  46 ;  Land- 
lord and  Tenant,  S§  70,  246;  Mortgages,  H 
235,  257 ;  Usury,  |  125. 

L  REQUISITES  AND  VALIDITY. 

(A)  Property,  Estate*,  and  Rlarhts  Assign- 
able. 

8  1 1  (Ala.App.)  Under  Acts  1911,  p.  370.  i 
2;  excepting  from  the  prohibition  against  as- 
signment of  wages  to  be  earned  in  the  future  an 
assignment  to  secure  payment  for  clothinc.  it 
is  immaterial  that  the  debt  for  the  clothing  was 
created  before  the  enactment  of  the  statute.— 
Winton  v.  Irwin,  64  So.  525. 
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(O)  Validity. 

f  67  (Ala.)  That  an  assignment  of  fees  of  a 
public  officer,  incidental  to  a  loan  by  the  as- 
signee to  the  assignor,  is  void  as  to  unearned  fees 
does  not  make  it  void  as  to  earned  fees,  even  if 
it  was  intended  to  include  the  unearned  fees; 
it  being  severable.— Ex  parte  Stewart,  64  So. 
36. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

TO  ACCOUNTING,  SETTLEMENT, 
AND  DISCHARGE  OF 
ASSIGNEE. 

8390  (Ala.)  The  right  of  a  trustee  to  whom 
a  debtor  assigned  his  property  for  benefit  of 
creditors,  to  compensation,  u  a  mere  incident  of 
the  trust,  and  not  a  property  right— Ex  parte 
Jonas,  64  So.  960. 

ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

ASSUMPSIT,  ACTION  OF. 

See  Use  and  Occupation,  H  2,  9,  U;  Work 
and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  §§  217,  219. 

ATTACHMENT. 

See   Execution;    Exemptions;  Garnishment; 
Homestead. 

X.  NATURE  AND  GROUNDS. 

(A)  Nature  of  Remedy,  Causes  of  Action, 
and  Parties. 

f  8  (La.)  In  a  purchaser's  action  for  breach 
of  contract,  the  margin  between  the  market 
price  per  acre  and  the  contract  price  is  a  suffi- 
ciently certain  basis  for  fixing  the  amount  of 
the  debt  on  which  to  predicate  an  attachment 
under  Code  Prac.  art.  242,  authorizing  attach- 
ment where  the  creditor  positively  states  the 
amount  claimed.— Singer  Mfg.  Co.  y.  Joel  F. 
Johnson  &  Son,  64  So.  479. 

IX   PROPERTY  SUBJECT  TO  ATTACH- 
MENT. 

§  60  (Ala.)  Under  Code  1907,  5  2940,  author- 
izing the  levy  of  an  attachment  upon  the  land 
of  defendant  whether  he  own  a  fee-simple  or 
less  legal  estate,  the  interest  of  a  son  under  the 
will  of  his  father  devising  land  to  him  under 
certain  conditions,  being  some  kind  of  a  legal 
estate,  held  subject  to  attachment.— Tatuin  t. 
Commercial  Bank  &  Trust  Co.,  64  So.  561. 

VI.  PROCEEDINGS  TO  SUPPORT  OB 
ENFORCE. 

§213  (La.)  Pendency  of  rule  to  dissolve  at- 
tachment held  to  constitute  no  obstacle  to  the 
trial  of  the  case  on  its  merits  against  a  resi- 
dent duly  served,  or  to  entry  and  confirmation 
of  judgment  by  default.— State  Nat  Bank  v. 
Winn,  64  So.  495. 


ATTEMPT. 

See  Sodomy,  §  2. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  §§  230, 1161 ;  Execution, 
8  172  ;  Executors  and  Administrators,  i  216 : 
Trial,  g$  114-128. 


HX   DUTIES  AND  LIABILITIES  OF  AT- 
TORNEY TO  CLIENT. 

8  1 14  (Ala.)  The  good  faith  of  an  attorney  m 
giving  an  opinion  on  the  validity  of  a  title  to 
land  cannot  be  impeached  by  mistake  or  errors 
of  judgment,  either  as  to  the  law  or  its  appli- 
cation to  the  facta.— Sellers  v.  Knight,  64  So. 
329. 

IV.  COMPENSATION  AND  LIEN  OF 
ATTORNEY. 
(A)  Fees  and  Other  Remuneration. 

8  133  (La.)  A  corporation  employing  an  at- 
torney by  the  year  held  not  entitled  to  recover 
from  another  corporation  for  his  services  in  de- 
fending a  suit  brought  against  both,  where  it 
did  not  appear  that  there  was  some  agreement 
to  pay  for  his  services.— Louisiana  &  N.  W.  R. 
Co.  v.  Athens  Lumber  Co.,  64  So.  714. 

(B)  Lien. 

8  176  (La.)  Under  Act  No.  124  of  1906,  at- 
torneys, in  addition  to  the  privilege  given  for 
their  fees  on  judgments  rendered  tor  their 
clients  under  Rev.  St  2897,  are  given  the  right 
to  enter  into  written  contracts  whereby  they 
may  acquire  as  their  fees  an  interest  in  the 
subject-matter  of  the  suit— Stiles  v.  Bruton, 
64  So.  399. 

8  184  (La.)  Where  a  contract  giving  an  at- 
torney an  interest  in  the  subject-matter  of  the 
suit  has  been  filed  with  the  clerk  of  court,  and 
a  copy  served  on  defendant  &n<l  where  a  judg- 
ment creditor  of  the  client  causes  his  interest 
to  be  seized  and  sold,  the  recorded  interest  of 
the  attorney  in  the  suit  does  not  pass  at  such 
sale.— Stiles  v.  Bruton,  64  So.  399. 

8  190  (La.)  Where  a  contract  executed  pur- 
suant to  Act  No.  124  of  1906,  and  prohibiting 
discontinuance  of  the  suit  by  either  the  at- 
torney or  the  client,  without  the  written  con- 
sent of  the  other,  fixed  the  attorney's  interest 
at  75  per  cent,  of  the  amount  recovered,  and 
was  filed  with  the  clerk  of  court  and  a  copy 
served  on  defendant,  and  where  a  judgment 
creditor  of  the  client  seized  the  client's  inter- 
est which  was  sold  by  the  constable,  a  motion 
by  the  purchaser,  defendant's  attorney,  to  dis- 
miss the  cause  was  improperly  sustained.— 
Stiles  v.  Bruton,  64  So.  399. 

ATTORNEYS  IN  FACT. 

See  Principal  and  Agent 

AUTOMOBILES. 

See  Street  Railroads,  81  90,  110. 

BAIL. 

H.  IN  CRIMINAL  PROSECUTIONS. 

8  55  (La.)  A  judgment  of  forfeiture  of  an 
appearance  bond  in  a  criminal  case  must  be 
set  aside  where  there  waa  no  order  authorizing 
the  bond  to  be  taken,  or  fixing  the  amount 
thereof.— State  v.  Griffin,  64  So.  97L 

BAILMENT. 

See  Carriers,  §§  59-194. 

8  9  (Fla.)  A  bailor  of  a  lighter  impliedly  war- 
rants that  it  is  of  a  character  and  condition  to 
be  used  as  contemplated  by  the  contract,  and  is 
liable  for  damages  from  defects  in  it— William- 
son v.  Phillipoff,  64  So.  269. 

8  14  (Fla.)  Where  a  bailment  is  for  mutual 
benefit  the  bailee  is  responsible  only  for  ordina- 
ry negligence,  and  not,  in  absence  of  special 
stipulation,  for  injury  to  it  by  some  internal 
decay,  accident,  or  means  wholly  without  his 
fault— Williamson  v.  Phillipoff.  64  So.  269. 

Where  the  use  of  the  thing  bailed  is  the  es- 
sence of  a  contract,  the  bailee  for  hire  implied- 
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ly  undertakes  to  keep  it  in  repair,  and  must 
bear  necessary  expenses,  unless  the  necessity 
for  them  arises  from  some  defect  against  which 
the  bailor  has  warranted. — Id. 

While,  independent  of  agreement,  the  bailor 
need  not  ordinarily  make  such  repairs  as  are 
rendered  necessary  by  ordinary  wear,  he  must 
ordinarily  put  the  thing  hired  in  good  condition 
for  the  time  for  which  it  is  hired,  but  beyond 
that  he  is  liable  only  for  extraordinary  expens- 
es from  unexpected  causes. — Id. 

§  19  (Fla.)  Extraordinary  expenses  connected 
with  the  repair  of  the  thing  bailed  are  charge- 
able against  the  bailor,  and  the  bailee  for  hire 
may  compel  reimbursement — Williamson  v. 
Phillipoff,  64  So.  269. 

§  20  (Fla.)  Where  a  hired  chattel  is  destroyed 
without  the  bailee's  fault  before  the  expiration 
of  bailment,  he  is  liable  only  pro  tanto  for  the 
hire,  in  the  absence  of  express  stipulation  to 
the  contrary,  but  he  may  agree  to  pay  the  hire 
under  any  circumstances.— Williamson  v.  Phil- 
lipoff, 64  So.  269. 

BALLOTS. 

See  Elections,  §  255. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

IT.  PETITION.  ADJUDICATION,  WAR- 
RANT, AND  CUSTODY  OF 

PROPERTY. 
(C)  Involuntary  Proceeding!. 

8  100  (Ala.)  The  adjudication  of  bankruptcy 
is  a  determination  of  insolvency  and  the  exist- 
ence of  creditors,  not  necessarily  creditors  ante- 
cedent to  a  conveyance,  but  at  least  subsequent 
thereto.— Cartwright  v.  West,  64  So.  293. 

III.  ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(C)  Preferences  and  Transfers  by  Bank- 
rupt, and  Attachments  and 
Other  Lient. 

S  177  (Ala.)  A  deed  of  a  lot  and  store  dated 
March  31,  1905,  and  not  recorded  until  Decem- 
ber 28,  1906,  held  fraudulent  and  void  as  to  all 
creditors  of  the  grantor,  whose  petition  for 
adjudication  as  a  bankrupt  was  filed  in  April, 
1906.-Cartwright  v.  West,  64  So.  293. 

{  21 1  (La.)  Where  a  trustee  in  bankruptcy  in- 
tervened in  a  foreclosure  proceeding  pending  in 
a  state  court,  he  thereby  recognizes  the  juris- 
diction of  that  court— O'Reilly  v.  Pietri,  64  So. 
922. 

(K)  Actions  by  or  Aa-alnst  Trustee. 

S  295  (Ala.)  In  a  suit  in  the  state  court  by  a 
trustee  in  bankruptcy  to  set  aside  voidable  con- 
veyances by  the  Bankrupt,  it  is  immaterial  as 
to  how  the  fund  is  to  be  administered,  or  who 
is  to  get  the  benefit  of  it,  and  hence  the  validity 
of  all  other  claims  cannot  be  litigated. — Cart- 
wright  v.  West,  64  So.  293. 

A  bill  in  a  state  court  by  a  trustee  to  set 
aside  a  voluntary  conveyance  by  the  bankrupt 
need  only  show  one  existing  creditor  who  could 
have  avoided  the  conveyance,  and  the  court  will 
set  it  aside  in  favor  of  all  existing  creditors 
who  file  and  prove  their  claims  in  the  bankrupt- 
cy court. — Id. 

§  302  (Ala.)  A  bill  by  a  trustee  in  bankruptcy, 
attacking  a  conveyance  as  voluntary,  must  show 
that  there  were  existing  creditors,  or  charge  a 
fraudulent  intent— Cartwright  v.  West,  64  So. 
203. 

A  bill  by  a  trustee  in  bankruptcy,  charging 
such  fraudulent  intent  as  would  avoid  the  bank- 
rupt's conveyances  as  against  subsequent  cred- 
itors, need  not  name  all  of  such  creditors,  or 
specify  or  describe  their  respective  debts. — id. 

A  bill  filed  by  a  trustee  to  set  aside  conveyance 


by  the  bankrupt  need  not  aver  that  the  demands 
of  creditors  are  due,  since  the  debts  mature  un- 
der the  bankruptcy  act  immediately  upon  ad- 
judication.— Id. 

In  a  bill  by  a  trustee  in  bankruptcy '  to  set 
aside  a  bankrupt's  conveyance  as  fraudulent  as 
to  subsequent  as  well  as  existing  creditors,  the 
averment  of  bankruptcy  is  sufiicient  to  charge 
the  existence  of  creditors,  and  that  their  de- 
mands are  due. — Id. 

8  302  (Miss.)  The  trustee  of  a  bankrupt  can- 
not delay  taking  charge  of  the  property,  so  as 
to  work  an  injustice  to  the  parties  interested; 
and  a  bill  by  a  trustee  to  take  possession  of  the 
bankrupt's  property  should  know  that  there  has 
been  no  unnecessary  delay.— Trenholm  v.  Miles, 
64  So.  209. 

8303  (Ala.)  In  a  suit  by  a  trustee  in  bank- 
ruptcy, evidence  held  insufficient  to  sustain  a 
decree  that  a  conveyance  three  years  before  the 
grantor's  bankruptcy  was  fraudulent  as  to  his 
creditors.— Cartwright  v.  West.  64  So.  293. 

V.  RIGHTS,  REMEDIES,  AND  DIS- 
CHARGE OF  BANKRUPT. 

8  417  (La.)  An  action  to  set  aside  the  dis- 
charge of  a  bankrupt  must  be  brought  within 
a  year  from  the  discharge,  and  a  state  court,  if 
it  had  jurisdiction,  could  not  set  it  aside  where 
more  than  a  year  had  elapsed.— Andrus  v.  Corn- 
well,  64  So.  221. 

8418  (La.)  Where  a  trustee  of  a  bankrupt  op- 

?oses  bis  discharge  on  the  ground  that  he  has 
ailed  to  turn  over  the  property  standing  in 
his  wife's  name,  and  the  United  States  conrt 
holds  that  the  property  is  not  that  of  the  bank- 
rupt, the  trustee  is  concluded  thereby. — Andrus 
v.  Cornwell,  64  So.  221. 

8419  (La.)  Where  a  United  States  District 
Court  has  discharged  a  bankrupt,  an  action  to 
set  aside  the  discharge  must  be  brought  in  the 
court  that  granted  it,  unless  the  discharge  is  an 
absolute  nullity.— Andrus  v.  Cornwell,  64  So. 
221. 

BANKS  AND  BANKING. 

See  Action,  §  38;  Bills  and  Notes,  88  356, 
525;  Depositaries,  88  10,  14;  Interpleader, 
8  12. 

IL  BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 
(B)  Insolvency  and  Dissolution. 

8  77  (La.)  The  State  Bank  Examiner  has  suf- 
ficient interest  to  appeal  from  a  judgment  of  dis- 
tribution of  the  funds  of  an  insolvent  bank  al- 
lowing interest  to  certain  ordinary  creditors.— 
Young  v.  Teutonia  Bank  &  Trust  Co.,  64  So. 
806. 

8  80  (La.)  In  the  distribution  of  the  funds  of 
an  insolvent  bank  among  ordinary  creditors,  in- 
terest on  their  respective  claims  should  be  al- 
lowed to  all  or  none.— Young  v.  Teutonia  Bank 
&  Trust  Co.,  64  So.  806. 

8  82  (Miss.)  The  declaration  in  an  action 
against  savings  bank  directors  to  recover  a  de- 
posit on  the  ground  that  the  directors  willfully 
and  negligently  failed  to  perform  their  duties, 
resulting  in  the  insolvency  of  the  bank  and  the 
appointment  of  a  receiver,  was  demurrable, 
where  it  did  not  allege  that  the  receiver  had 
been  requested  to  bring  the  action  and  had  re- 
fused to  do  so.— Hardin  v.  McKnight,  64  So. 
965. 

J  84  (Miss.)  Code  1906,  S  1169,  making  it  an 
offense  to  receive  deposits  knowing  the  bank  to 
be  insolvent,  protects  all  members  of  the  gen- 
eral public  in  making  deposits  in  any  bank,  and 
not  merely  the  officers  and  agents  of  the  bank. 
—State  v.  Taylor,  64  So.  740,  74L 

§  85  (Miss.)  An  indictment  under  Code  1006. 
8  1169,  making  it  an  offense  to  receive  deposits 
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knowing  the  bank  to  be  insolvent,  which  charg- 
ed that  the  president  received  $75,  sufficiently 
described  the  property,  since  the  words  "seven- 
ty-five dollars  '  denote  money,  and  not  other 
property.— State  v.  Taylor,  64  So.  740.  741. 

An  indictment  which  charged  that  the  presi- 
dent of  a  bank  received  a  deposit  of  "seventy- 
five  dollars,"  knowing  the  bank  was  insolvent, 
was  not  bad  for  not  stating  the  kind  and  char- 
acter of  money  deposited.— Id. 

An  indictment  which  charged  that  defendant 
was  the  president  of  a  certain  bank,  and,  know- 
ing the  bank  to  be  insolvent,  did  unlawfully  re- 
ceive a  deposit  of  $75,  sufficiently  showed  that 
defendant,  in  receiving  the  deposit,  was  acting 
as  agent  of  the  bank.— Id. 


m.  FUNCTIONS 
<B)  Bepre 


AND  DEALINGS. 

Officers 


lentatlon  of  Bank  by 
and  Asents. 

S  1 16  (Ala.)  Information  acquired  by  the  of- 
ficers of  a  bank  in  their  private  capacity  is  not 
notice  to  the  bank.— Bruce  v.  Citizens'  Bank  of 
Lineville,  64  So.  82. 

(C)  Deposits. 

§  130  (La.)  Where  the  liquidator  of  a  corpo- 
ration checked  out  funds  deposited  to  his  credit, 
the  bank  was  not  responsible  to  the  corporation 
for  the  money  so  drawn  out,  in  the  absence  of 
notice  to  it  that  the  liquidator  was  not  author- 
ized by  order  of  court  to  check  out  the  funds. — 
Young  v.  Teutonia  Bank  &  Trust  Co.,  64  So. 
806. 

8  134  (Ala.)  Where  defendant,  at  the  time  the 
bank  was  garnished,  had  a  balance  on  deposit, 
but  was  indebted  to  the  bank  on  notes  not  yet 
due,  the  bank  cannot  set  off  the  unmatured  in- 
debtedness against  the  claim  of  plaintiff. — First 
Nat.  Bank  of  Birmingham  v.  Minge,  64  So.  957. 

|  135  (Miss.)  A  member  of  a  firm  which  was 
indebted  to  an  insolvent  bank  is  not  entitled 
to  set  off  against  his  share  of  the  firm  debt  the 
amount  of  his  individual  deposit  in  the  bank.— 
Brashears  v.  Johnson,  64  So.  722. 

(D)  Collect  tons. 

§  166  (La.)  The  senders  of  commercial  paper 
to  a  bank  for  collection  are  bound,  by  the  cus- 
tom of  banks  to  mingle  collections  with  their 
own  funds,  in  the  absence  of  special  instructions 
against  such  mingling.— Young  v.  Teutonia  Bank 
&  Trust  Co.,  64  So.  806. 

Creditors  of  a  bank  who  had  sent  commercial 
paper  to  it  for  collection  and  received  exchange, 
which  was  subsequently  dishonored,  held  not 
entitled  to  recover,  as  owners,  any  portion  of  the 
funds  on  hand  when  the  bank  failed,  in  the  ab- 
sence of  proof  of  the  identity  of  the  fund.— Id. 

Creditors  who  had  sent  commercial  paper  to 
a  bank  for  collection  and  received  exchange, 
which  was  subsequently  dishonored,  held  to  have 
no  lien  on  the  fund  on  hand  when  the  bank 
failed.— Id. 

Certain  minors  and  an  interdict  represented 
by  a  bank  as  tutor  and  curator  ad  bona  held 
to  have  no  lien  on  the  fund  on  hand  when  the 
bank  failed,  and  no  interest  therein  which  could 
be  identified.— Id. 

§  166  (La.)  Where  paper  is  forwarded  to  a 
bank  for  collection,  without  special  instructions 
as  to  the  money  collected,  ana  the  bank  accord- 
ing to  custom  mingles  such  money  with  its 
funds,  it  becomes  an  ordinary  debtor  as  to  the 
forwarding  bank,  and  the  latter  has  no  right 
to  be  paid  by  preference  from  funds  on  hand 
at  the  time  of  collecting  bank's  insolvency. — 
Young  v.  Teutonia  Bank  &  Trust  Co.,  64  So. 
983,  984. 

BAR. 

.See  Judgment,  §J  540-590. 


BASTARDS. 

IXL  PROCEEDINGS  UNDER  BAS- 
TARDY LAWS. 

§  92  (Ala.App.)  A  judgment  discharging  de- 
fendant in  bastardy  will  be  affirmed,  where  no 
errors  are  assigned,  on  an  appeal  taken  in  the 
name  of  the  state.— State  v.  Dodd,  64  So.  169. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

BENEFICIARIES. 

See  Insurance,  f{  767-792. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  §§  398-404;  Evidence,  83 
158-165. 

BIGAMY. 

8  I  (Ala.App.)  That  accused  at  the  time  of 
his  former  marriage  was  under  the  statutory 
age  of  consent  so  as  to  make  the  marriage 
avoidable  is  no  defense,  in  a  prosecution  for 
bigamy,  for  again  marrying  without  having 
the  first  marriage  judicially  annulled.— Garner 
v.  State,  64  So.  183. 

8  8  (Ala.App.)  Accused  could  not  testify  in  a 
bigamy  prosecution  as  to  whether  he  knew  at 
the  time  of  his  second  marriage  whether  his 
first  wife  was  living  or  dead— Garner  v.  State, 
64  So.  183. 

8  9  (Ala.App.)  The  certified  copy  of  the  mar- 
riage license  was  admissible  in  evidence.— Gar- 
ner v.  State,  64  So.  183. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  LADING. 

See  Carriers,  8  59. 

BILL  OF  REVIEW. 

See  Equity,  8  446. 

BILLS  AND  NOTES. 

See  Appeal  and  Error,  88  1039,  1040;  Cancel- 
lation of  Instruments,  8  24;  Evidence,  88 
465.  472 ;  Guardian  and  Ward,  8  46 ;  Limi- 
tation of  Actions,  J  41;  Mortgages,  88  235, 
446;  Payment,  8  39;  Set-Off  and  Counter- 
claim, 8  52. 

I.  REQUISITES  AND  VALIDITY. 

(E)  Consideration. 

8  92  (Ala.App.)  Note  in  settlement  of  accounts 
against  maker  s  deceased  husband  held  not  un- 
enforceable for  want  of  consideration,  if  the 
husband's  estate  was  solvent  and  the  maker 
was  entitled  to  the  whole  thereof.— Vaughan  v. 
Bass,  64  So.  543. 

V.  RIGHTS  AND  LIABILITIES  ON  IN- 
DORSEMENT OR  TRANSFER. 

(A)  Indorsement  Before  Delivery  to  or 
Transfer  by  Payee. 

8239  (La.)  Where  one  of  three  indorsers  of 
a  note  executed  by  a  corporation  had  been  a 
receiver  of  the  corporation  immediately  before 
the  execution  of  the  note,  the  indorsers  were 
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conclusively  charged  with  knowledge  of  the 
value  of  the  assets  of  the  corporation,  and  none 
of  them  could  rely  on  representations  of  the 
payee  as  to  such  value.— Lewy  v.  Wilkinson, 
64  So.  1003. 

Where  a  note  was  executed  as  a  compromise 
of  a  litigation  between  the  parties  thereto,  each 
party  must  be  presumed  to  have  acted  on  his 
own  knowledge  of  the  matters,  and  the  parties 
indorsing  the  note  could  not  rely  on  misrepre- 
sentations by  the  payee. — Id. 

§  256  (La.)  Indorsers  of  a  note  are  not  debt- 
ors in  solido,  and  a  release  of  one  by  virtue  of 
a  compromise  with  the  payee  is  not  a  release  of 
the  others.— Lewy  v.  Wilkinson,  64  So.  1003. 

(D)  Bona  Fide  Pnrchmeri. 

§341  (Ala.)  Where  a  member  of  a  firm  pur- 
chases a  note  due  the  firm,  which  is  void  be- 
cause it  was  given  in  consideration  of  an  agree- 
ment to  dismiss  a  criminal  prosecution  and 
hold  the  accused  harmless,  he  is  not  a  bona 
fide  purchaser  for  value  without  notice. — Hart- 
sell  v.  Roberts,  64  So.  90. 

§356  (Ala.)  A  bank  does  not  become  a  pur- 
chaser in  due  course  for  value  by  crediting  a 
note  upon  the  payee's  account  if  the  credit  is 
not  absorbed  by  antecedent  indebtedness  or  ex- 
hausted by  subsequent  withdrawals.— Tatum  v. 
Commercial  Bank  &  Trust  Co.,  64  So.  661. 

§358  (Miss.)  One  who  receives  notes  as  se- 
curity for  a  pre-existing  debt  is  not  a  purchaser 
for  value,  and  under  the  statute  the  same  rule 
applies  to  bills  of  exchange  and  notes  taken  as 
security  for  a  debt.— Merchants'  &  Farmers' 
Bank  v.  Bank  of  Winona,  64  So.  210. 

§365  (Miss.)  A  bona  fide  indorsee  of  notes 
given  for  the  price  of  land  need  not,  in  order 
to  recover  of  the  maker,  tender  a  deed  to  the 
land  in  accordance  with  the  contract  of  the 
vendor  to  execute  a  warranty  deed  upon  pay- 
ment of  the  notes.— American  Funding  Corpora- 
tion v.  Pennington,  64  So.  845. 

§  37 1  (Ala.)  Under  the  express  provisions  of 
Code  of  1907,  §  4984,  the  accommodation  maker 
of  a  note  is  liable  to  a  holder  for  value  notwith- 
standing the  holder  knew  him  to  be  only  an  ac- 
commodation party. — Tatum  v.  Commercial 
Bank  &  Trust  Co.,  64  So.  561. 

§373  (Ala.)  That  the  payee  of  notes  induced 
the  maker  to  execute  them  by  undue  influence 
and  fraud  would  not  defeat  the  collection  of 
the  notes  in  the  hands  of  a  bona  fide  purchaser. 
—Tatum  v.  Commercial  Bank  &  Trust  Co.,  64 
So.  561. 

VI.  PRESENTMENT,  DEMAND,  NO- 
TICE. AND  PROTEST. 

§  396  (La.)  Under  Negotiable  Instruments  Act 
(Acts  1904,  No.  64)  §  03,  one  signing  his  name 
on  the  back  of  a  note  without  indicating  any 
intention  to  bind  himself  otherwise  than  as  in- 
dorser  is  liable  only  as  indorser,  and,  to  hold 
him  liable,  there  must  be  timely  presentment 
of  the  note  for  payment  and  notice  of  dishonor. 
—Lewy  v.  Wilkinson,  64  So.  1003. 

§  404  (La.)  Under  Negotiable  Instruments  Act 
(Acta  1904,  No.  64)  §§  71,  85,  86,  a  note  dated 
November  8th,  and  payable  12  months  after 
date,  matures  November  8th  following,  and  pre- 
sentment on  November  9th  is  not  timely.— 
Lewy  v.  Wilkinson,  64  So.  1003.. 

vm.  ACTIONS. 

§  452  (Ala.)  Failure  of  consideration  is  a 
complete  defense  to  an  action  upon  a  note  by 
the  payee  or  any  one  claiming  under  him  other 
than  a  bona  fide  purchaser. — Tatum  v.  Commer- 
cial Bank  &  Trust  Co.,  64  So.  561. 

§  469  (La.)  A  petition  in  an  action  on  notes 
annexed  to  it  and  made  a  part  thereof,  which 
alleges  that  the  notes  were  protested,  and  that 
defendant  obligated  himself  as  surety,  while  the 
notes  showed  that  he  was  liable  as  indorser  only, 
is  defective,  for  failing  to  allege  that  notice 


of  presentment  of  the  notes  for  payment  was 

E'ven  to  defendant  as  indorser.— Lewy  v.  Wil- 
nson,  64  So.  1003. 

§473  (Fla.)  In  an  assignee's  action  on  notes, 
a  demurrer  to  defendant's  pleas  was  properly 
sustained,  regardless  of  the  question  of  the  ne- 
gotiability of  the  notes,  where  they  failed  to 
show  any  meritorious  defense  against  the  payee. 
—Gamble  v.  Malsby,  64  So.  437. 

§486  (Ala.)  Where,  in  an  action  upon  a  note 
by  a  purchaser,  the  maker  by  plea  set  op  the 
defense  of  failure  of  consideration,  the  purchas- 
er should  have  by  replication  pleaded  that  be 
was  a  bona  fide  purchaser ;  Code  1907,  §  5014, 
not  changing  this  rule  of  pleading. — Tatum  v. 
Commercial  Bank  &  Trust  Co.,  64  So.  561. 

§  493  (Ala.  App.)  In  an  action  on  a  note  given 
in  settlement  of  accounts  against  the  maker's 
deceased  husband,  the  burden  was  on  the  maker 
to  show  that  the  husband's  estate  was  insolvent, 
or  that  she  was  not  entitled  to  the  whole  thereof, 
and  that  therefore  there  was  a  total  or  partial 
want  of  consideration.— Vaughan  v.  Baas,  64 
So.  543. 

§497  (Ala.)  Under  the  direct  provisions  of 
Code  1907,  §§  5007,  5014.  every  holder  of  a 
note  is  deemed  prima  facie  to  be  a  holder  in 
due  course,  which  means  that  he  is  deemed  to 
have  taken  it  before  maturity  in  good  faith  and 
for  value  without  notice  of  any  defect. — Bruce 
v.  Citizens'  Bank  of  Lineville,  64  So.  82. 

§497  (Miss.)  The  holder  of  a  negotiable  pa- 
per is  presumed  to  be  a  bona  fide  holder  for 
value  until  the  contrary  is  shown  by  the  other 
party.— Merchants'  &  Farmers'  Bank  v.  Bank 
of  Winona,  64  So.  210. 

The  holder  of  a  note  payable  to  bearer  is 
prima  facie  an  innocent  purchaser  for  value; 
but,  if  the  evidence  shows  that  the  payee,  from 
whom  the  holder  acquired  possession,  acquired 
the  note  by  fraud  upon  the  maker,  the  holder 
must  then  show  that  he  was  a  bona  fide  par- 
chaser  for  value. — Id. 

§497  (Miss.)  In  an  action  on  notes  brought 
by  an  indorsee,  the  maker  has  the  burden  of 
establishing  his  defenses  and  the  indorsee's  no- 
tice.—American  Funding  Corporation  v.  Pen- 
nington, 64  So.  845. 

§  505  (Miaa.)  In  an  action  on  demand  notes 
executed  by  defendant  bank  to  plaintiff's  trans- 
ferror as  collateral  security  for  the  transfer- 
ror's indorsement  of  other  notes,  and  transfer- 
red to  plaintiff  as  security  for  a  pre-existing  in- 
debtedness, evidence  was  admissible  that  de- 
fendant executed  the  notes  sued  on  because  of 
false  representations  by  the  transferror,  woo 
was  an  officer  of  plaintiff  bank,  and  then  in- 
solvent, that  defendant's  president  authorized 
their  execution.— Merchants'  &  Farmers'  Bank 
v.  Bank  of  Winona,  64  So.  210. 

§  525  (Ala.)  In  a  suit  on  a  note,  evidence 
held  insufficient  to  show  that  plaintiff  was  not 
a  bona  fide  purchaser  for  value. — Bruce  v.  Citi- 
zens' Bank  of  Lineville,  64  So.  82. 

§  525  (Ala.)  In  an  action  on  a  note,  evidence 
held  not  to  show  that  plaintiff  was  a  purchaser 
for  value  before  maturity.— Tatum  v.  Commer- 
cial Bank  &  Trust  Co.,  64  So.  56L 

§525  (Miss.)  Evidence  held  to  destroy  the 
presumption  that  plaintiff  bank  was  a  bona 
fide  purchaser  for  value  of  a  demand  note.— 
Merchants'  &  Farmers'  Bank  v.  Bank  of  Wi- 
nona, 64.  So.  210. 

§  537  (Miss.)  A  showing  that  the  maker  of  a 
note  had  paid  the  principal  thereof  does  not 
entitle  him  to  a  directed  verdict  in  an  action 
thereon,  where  there  was  no  evidence  that  the 
interest  had  been  paid.— Turner  v.  Osborn,  64 
So.  721. 

BLIND  TIGERS. 

See  Intoxicating  Liquors,  §§  10,  11,  260. 
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BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  88  341-373,  447,  525; 
Sales,  |  473 ;  Vendor  and  Purchaser,  H  228- 
242. 

BONDS. 

See  Action,  J|  38,  53:  Animals,  J|  50.  56;  Ap- 
peal and  Error,  St  323,  351,  365,  387 ;  Bail  ; 
Constitutional  Law.  §|  108,  208;  Depositaries, 
S  14;  Detinue;  Execution,  8  170;  Injunc- 
tion, |  148 ;  Jury,  g>  31 ;  Malicious  Prosecu- 
tion, S  67 ;  Mortgages,  §504 ;  Municipal  Cor- 
porations. §S  907-835 ;  Sequestration ;  States, 
8  145. 

BOUNDARIES. 

See  Adverse  Possession,  8  86. 

X.  DESCRIPTION. 

{20  (Ala.)  The  conveyance  of  a  town  lot 
bounded  by  a  public  street  presumptively  carries 
with  it  the  fee  to  the  center  of  the  street  as  a 
part  of  the  grant— South  &  N.  A.  R.  Co.  v. 
Daws,  64  So.  606. 

n.  EVIDENCE,  ASCERTAINMENT,  AND 
ESTABLISHMENT. 

f  42  (Ala.)  A  verdict  to  establish  the  location 
of  a  boundary  line,  merely  referring  to  the  sur- 
vey of  a  specified  surveyor  without  more,  was 
fatally  defective  for  failure  to  describe  the  loca- 
tion of  the  line  so  that  it  could  be  marked  by 
an  officer.— Wade  v.  Gilmer,  64  So.  61L 

BREACH. 

See  Contracts.  §  342. 

BRIBERY. 

i  I  (La.)  A  police  juror,  in  any  contingency 
in  which  he  may  be  called  upon  to  act  in  his 
official  capacity,  is  a  municipal  officer,  within 
Act  No.  78  of  1890,  defining  bribery.— State  v. 
Addison,  64  So.  497. 

BROKERS. 

See  Partnership.  §  55. 

IV.  COMPENSATION  AND  LIEN. 

942  (Fla.)  Failure  of  a  real  estate  broker 
to  pay  the  license  tax  imposed  for  revenue  only 
by  Laws  1907,  c.  5597,  will  not  preclude  him 
from  recovering  his  commissions,  though  the 
statute  subjects  one  so  offending  to  a  fine.— 
Harrison  v.  Kersey,  64  So.  353. 

§48  (Fla.)  Where  a  real  estate  broker  in 
good  faith  procures  a  binding  contract  of  sale, 
he  is  entitled  to  hie  compensation.— Sullivan  v. 
Brown,  64  So.  455. 

i  6 1  (Ala.)  Real  estate  brokers  are  not  en- 
titled to  retain  earnest  money  paid  on  a  con- 
tract for  the  conveyance  of  land,  where  it  was 
mutually  abandoned  by  the  parties  because  of 
the  vendor's  inability  to  comply  with  the  con- 
dition requiring  him  to  convey  good  title.— 
Messer  Real  Estate  &  Ins.  Co.  v.  Ruff,  64  So. 
51. 

8  61  (Fla.)  Where  a  real  estate  broker  was 
referred  by  the  owner  to  the  tax  books  for  a 
description  of  the  land,  and  the  broker  procur- 
ed a  binding  contract  of  sale  of  the  land  de- 
scribed according  to  such  books,  he  was  entitled 
to  his  commission,  though  the  sale  was  not  con- 
summated by  reason  of  error  in  the  description. 
— Sullivan  v.  Brown,  64  So.  455. 

V.  ACTIONS  FOR  COMPENSATION. 

f  82  (La.)  Petition  held  to  state  facts  suffi- 
cient to  show  that  the  defendants  were  associ- 
ates in  business,  and  that  the  business  relations 
of  plaintiff  with  them,  or  either  of  them,  were 
as  such.— Huger  v.  Ransom,  64  So.  682. 


8  84  (La.)  In  a  suit  for  commissions  on  sale 
of  real  estate,  burden  is  on  plaintiff  to  show  a 
definite  offer  to  sell  by  defendant,  an  acceptance 
by  the  prospective  purchaser,  and  that  defend- 
ant, without  just  reason,  refused  to  convey. — 
Hauch  v.  Bonnabel,  64  So.  795. 

J 86  (La.)  Evidence  held  to  show  that  plain- 
was  the  procuring  cause  of  the  Bale  under  a 
contract  with  one  of  the  defendants.— Huger  v. 
Ransom,  64  So.  682. 

BROTHERS. 

See  Limitation  of  Actions,  g  102;  Trusts,  88 
30%,  61,  305. 

BUGGERY. 

See  Sodomy. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

8  33  (Fla.)  Where  an  alleged  building  and 
loan  association  made  a  loan  without  competi- 
tive bidding,  as  required  by  Gen.  St.  1906,  8 
2739,  and  the  amounts  to  be  paid  weekly,  with 
the  premium  and  interest  thereon,  exceeded  10 
per  cent,  per  annum  on  the  loan,  the  transac- 
tion was  usurious ;  section  3105  specifying  that 
loans  of  building  and  loan  associations  shall 
not  be  considered  usurious  where  they  comply 
with  the  statute.— Sosa  v.  Petteway,  64  So.  433. 

§42  (Fla.)  That  an  association  is  insolvent, 
and  in  a  receiver's  hands,  does  not  prevent  the 
application  of  the  usury  statute,  in  a  suit  by 
the  receiver  to  foreclose  a  mortgage  given  to 
secure  payment  of  a  weekly  sum  as  dues,  inter- 
est, and  premium,  which  in  the  aggregate  ex- 
ceed 10  per  cent,  per  annum.— Sosa  v.  Pette- 
way, 64  So.  433. 

BURGLARY. 

See  Indictment  and  Information,  8  125. 

BY-LAWS. 

See  Insurance,  8  753. 

CANCELLATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  8  173;  Executors  and 
Administrators,  8  380;  Fraudulent  Convey- 
ances, §§  249,  264 ;  Vendor  and  Purchaser,  8 

33. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

824  (La.)  Where  a  note  was  given  in  pur- 
suance of  a  contract  and  as  a  part  thereof,  the 
note  could  not  be  annulled  on  the  ground  of 
fraud  or  want  of  consideration,  where  the  con- 
tract could  not  be  annulled  because  it  was  im- 
possible to  place  the  parties  in  status  quo. — 
Lewy  v.  Wilkinson,  64  So.  1003. 

II.  PROCEEDINGS  AND  RELIEF. 

8  37  (Fla.)  Complaint,  in  an  action  to  cancel 
a  contract  for  the  purchase  of  land  on  the 
ground  of  misrepresentation,  held  not  demur- 
rable.—Riverside  Inv.  Co.  v.  Gibson,  64  So. 
439. 

_  8  59  (Ala.)  Where  complainant  was  denied  re- 
lief on  his  bill  to  cancel  certain  conveyances,  de- 
fendants who  filed  crosa-bills  setting,  up  merely 
defensive  matter,  no  independent  equity  being 
shown,  was  entitled  to  no  affirmative  relief.— 
Sellers  v.  Knight,  64  So.  329. 

8  59  (Miss.)  Where,  in  a  suit  to  cancel  a  con- 
tract for  sale  of  land,  and  recover  purchase 
money  paid,  complainant  is  entitled  to  a  de- 
cree, she  is  properly  charged  with  rent  for  the 
time  Bhe  occupied  the  premises,  but  cannot  be 
charged  with  taxes  paid  by  defendant— Evans 
v.  Sharbrough,  64  So.  466. 
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CARMACK  AMENDMENT. 

See  Carrier*,  8  59. 

CARRIERS. 

See  Appeal  and  Error.  §8  1004,  1006,  1058, 
1062;  Evidence,  88  20,  121,  126,  159,  165, 
317,  477,  553;  Limitation  of  Actions,  §  31; 
Pleading,  §  209 ;  Trial,  (  252 ;  Witnesses,  8 
317. 

X.  CONTROL  AND  REGULATION  OF 
COMMON  CARRIERS. 
<B)  Interstate  and   International  Trans- 
portation. 

8  35'  (Ala.App.)  Since  under  Interstate  Com- 
merce Act  as  amended  by  U.  S.  Comp.  St.  1901, 


).  3155,  U.  8.  Comp.  St  Supp.  1909,  p.  1153, 
111,  p.  1309,  the  lawful 
rate  existing  at  the  time  is  the  only  rate  which 


p.  51! 
U.  S. 


a  carrier  may  collect,  it  cannot  estop  itself  from 
exacting  such  rate.— Central  of  Georgia  Ry.  Co. 
v.  Birmingham  Sand  &  Brick  Co.,  64  So.  202. 

8  35  (Miss.)  The  acceptance  of  advertising  by 
a  carrier,  in  lieu  of  money  in  payment  of  in- 
terstate transportation  furnished  to  the  pub- 
lisher, his  employes  and  the  immediate  mem- 
bers of  his  and  their  families,  violates  the  provi- 
sions of  the  interstate  commerce  act  as  amend- 
ed prohibiting  the  furnishing  of  interstate 
transportation  for  a  less  or  different  compen- 
sation than  that  specified  in  the  carrier's  pub- 
lished rates.— Illinois  Cent  R.  Co.  v.  Holman, 
64  So.  7. 

8  36  (Ala.App.)  A  consignee  cannot  maintain 
an  action  against  a  carrier  for  damages  from 
failure  to  have  the  lawful  freight  rate  posted 
and  kept  open  to  public  inspection  as  required 
by  Interstate  Commerce  Act,  notwithstanding 
Interstate  Commerce  Act  8  8,  making  a  com- 
mon carrier  liable  to  a  person  injured  by  its 
failure  to  do  any  acts  required  to  be  done,  and 
sections  9  and  22,  providing  that  the  remedies 
given  by  the  act  are  cumulative  of  existing  rem- 
edies.—Central  of  Georgia  Ry.  Co.  v.  Birming- 
ham Sand  &  Brick  Co.,  64  So.  202. 

H.  CARRIAGE  OF  GOODS. 

<B)  Bills    of  Lading;,    Shipping;  Receipts, 
and  Special  Contracts. 

8  59  (Miss.)  Code  1906,  8  4851,  relating  to 
conclusiveness  of  bills  of  lading  in  the  hands  of 
bona  fide  purchasers,  does  not  apply  to  inter- 
state shipments,  which  are  controlled  by  the 
Carmack  amendment  to  the  Interstate  Com- 
merce Act,  us  construed  by  the  Supreme  Court 
of  the  United  States.— Southern  Ry.  Co.  v. 
North  State  Cotton  Co.,  64  So.  905. 

<B)  Delay  In  Transportation  or  Delivery. 

8  104  (Miss.)  In  an  action  for  the  value  of 
trees  injured  by  delay  in  shipment,  where  the 
only  evidence  of  value  was  the  price  at  which 
they  had  been  sold,  this,  in  the  absence  of  evi- 
dence to  the  contrary,  was  sufficient  to  estab- 
lish their  market  value.— Yazoo  &  M.  V.  R.  Co. 
v.  Peeples,  64  So.  262. 

(H)  Limitation  of  Liability. 

8  158  (Miss.)  Where,  in  an  action  for  injury 
to  trees  by  delay,  the  evidence  did  not  disclose 
that  a  lower  rate  granted  the  shipper  because 
of  the  valuation  placed  by  the  shippers  on  the 
trees  was  based  upon  a  schedule  or  rates  filed 
with  the  Interstate  Commerce  Commission,  the 
court  properly  permitted  plaintiff  to  recover  the 
full  value  of  the  trees.— Yazoo  &  M.  V.  R.  Co. 
v.  Peeples,  64  So.  262. 

(J)  Charges  and  Liens. 

8  194  (Ala.App.)  A  carrier  may  look  either 
to  the  consignor,  with  whom  the  contract  of 
shipment  is  made,  or  to  the  consignee,  for  the 
freight— Central  of  Georgia  Ry.  Co.  v.  Birm- 
ingham Sand  &  Brick  Co.,  64  So.  202. 

The  consignee's  liability  for  freight  is  not  af- 


fected by  the  carrier  having  waived  or  lost  its 
lien  on  the  goods  by  delivery  without  first  col- 
lecting the  freight— Id. 

IV.  CARRIAGE  OF  PASSENGERS. 

(A)  Relation  Between  Carrier  and  Pas- 

senger. 

8  247  (Ala.)  Where  a  passenger  on  a  street 
car  stepped  off  at  her  destination  and  started 
to  cross  the  track  behind  the  car,  when  her  foot 
caught  in  a  wire  attached  to  the  car,  the  rela- 
tion of  passenger  and  carrier  had  not  terminat- 
ed.—Birmingham  Ry.,  Light  &  Power  Co.  v. 
O'Brien,  64  So.  343. 

(B)  Fares,  Tickets,  and  Special  CoatracU. 

8258  (Miss.)  A  contract  whereby  a  railroad, 
in  consideration  of  certain  advertising  issued 
a  mileage  book  to  be  used  only  for  transporta- 
tion between  points  entirely  within  the  state, 
but  not  in  connection  with  or  for  any  part  of 
an  interstate  trip,  not  expressly  condemned  by 
any  statute,  held  not  in  violation  of  the  legis- 
lative policy  of  this  state. — Illinois  Cent  R.  Co. 
v.  Holman,  64  So.  7. 

(C)  Performance  of  Contract  of  Tmnspor* 

tatlon. 

8  27 1  (Miss.)  Passenger  carried  by  station, 
and  thus  delayed  in  reaching  it  and  thereby 
compelled  to  travel  from  the  station  to  her  ulti- 
mate destination  in  a  rainstorm,  held  entitled 
to  recover  of  the  company  for  the  injuries  sus- 
tained by  reason  of  the  journey  from  the  sta- 
tion to  her  destination.— Yazoo  &  M.  V.  R  Co. 
v.  Hardie,  64  So.  1. 

8  275  (Ala.App.)  Complaint  in  action  against 
a  street  car  for  punitive  damages  for  intention- 
ally or  wantonly  injuring  plaintiff  by  carrying 
him  past  his  destination,  not  alleging  a  breach 
of  duty,  held  insufficient  to  charge  a  malicious 
or  even  a  wrongful  act— Birmingham  Ry.,  Light 
&  Power  Co.  v.  McLeod.  64  So.  193. 

8  277  (Ala.App.)  Malice  is  the  basis  of  puni- 
tive damages  in  an  action  for  intentionally  and 
wantonly  carrying  a  passenger  past  his  desti- 
nation.— Birmingham  Ry.,  Light  &  Power  Co. 
v.  McLeod,  64  So.  193. 

8  277  (Miss.)  Where  a  passenger,  carried  be- 
yond her  station,  was  compelled  to  walk  2  or 
2%  miles  and  carry  her  own  suit  case,  because 
of  which  she  was  sick  for  three  or  four  days, 
when  she  otherwise  would  have  reached  home 
by  walking  or  riding  a  mile,  accompanied  by  her 
brother,  she  was  entitled  to  more  than  nominal 
damages.— Lynchard  v.  Yazoo  &  M.  V.  R.  Co, 
64  So.  935. 

Punitive  damages  are  not  recoverable  by  a 
passenger  for  being  carried  past  her  station,  is 
absence  of  willful  or  wanton  negligence.— Id. 

(D)  Personal  Injuries. 

8  28 1  (Miss.)  Where  an  intoxicated  passen- 
ger fell  off  of  a  train,  and  his  absence  was  not 
noticed  until  the  train  had  traveled  several 
miles,  it  was  not  negligence  to  refuse  to  back 
the  train ;  it  appearing  that  other  trains  were 
notified  to  watch  for  him.  and  that  to  back  the 
train  would  endanger  all  on  board. — Yazoo  & 
M.  V.  R.  Co.  v.  Smith,  64  So.  158. 

§  286  (Ala.App.)  Where  a  person  goes  to  a 
station  at  a  reasonable  time  to  take  passage,  the 
carrier  then  is  bound  to  furnish  him  with  a  safe 
station  and  means  of  ingress  and  egress. — Cen- 
tral of  Georgia  Ry.  Co.  v.  Campbell,  64  So.  540. 

8  292  (Fla.)  In  a  street  car  passenger's  action 
for  injuries  from  being  struck  by  a  passing  car. 
due  to  a  narrow  clearance  between  the  cars, 
it  was  no  defense  that  the  parallel  tracks  were 
located  under  municipal  direction,  where  tbe 
narrow  clearance  was  due  to  the  act  of  the  com- 
pany in  putting  on  much  wider  cars  after  the 
tracks  were  located.— Jacksonville  Electric  Co. 
v.  Dillon,  64  So.  669. 

8  298  (La.)  An  electric  street  car  passenger 
held  not  entitled  to  recover  for  injuries  frum 
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falling  in  the  aisle  when  the  car  came  to  a  stop, 
where  the  motorman  operated  the  car  with  due 
care  and  brought  it  to  a  stop  with  no  unusual 
jolt.— Vincent  v.  New  Orleans  Ry.  &  Light  Co., 
64  So.  654. 

Passengers  on  electric  street  cars  assume  the 
risk  of  injury  from  ordinary  jolts  incident  to 
the  careful  operation  of  cars  in  the  usual  man- 
ner.—Id. 

1 303  (Ala.)  To  render  a  carrier  liable  for  an 
injury  to  a  passenger  while  alighting  from  a 
train,  either  the  stop  must  have  been  insuffi- 
cient, or  if  sufficient  it  must  have  negligently 
started  the  train  knowing  the  danger  of  the  pas- 
senger.—Southern  Ry.  Co.  v.  Norwood,  64  So. 
604. 

A  carrier  was  not  negligent  in  starting  a 
train  with  a  jerk  injuring  a  passenger  as  she 
was  alighting;  the  jerk  not  being  in  any  way 
violent  or  unusual. — Id. 

Code  1907;  8  5473,  requiring  the  engineer  to 
blow  the  whistle  immediately  on  leaving  a  stop- 
ping place,  is  not  intended  for  the  protection 
of  a  passenger  who,  having  had  ample  time  to 
alight,  neglects  to  do  so  and  remains  upon  the 
train  without  permission.— Id. 

§303  (Ala.App.)  Trains  must  stop  long 
enough  to  give  a  passenger  a  reasonable  oppor- 
tunity to  alight;  but,  after  the  train  has  stop- 
ped a  reasonable  length  of  time,  the  conductor 
may,  in  the  absence  of  contrary  knowledge,  as- 
sume that  all  passengers  have  alighted. — Cen- 
tral of  Georgia  Ry.  Co.  v.  Mathis,  64  So.  197. 

If  the  train  has  stopped  a  reasonable  time,  the 
company's  liability  for  injuries  to  passengers  in 
alighting  must  be  based  upon  the  conductor's 
actual  knowledge  of  the  danger,  or  the  circum- 
stances must  be  such  as  to  lead  him  to  reason- 
ably believe  that  the  passenger  is  in  peril. — Id. 

While  simple  negligence  may  be  grounded  ei- 
ther upon  actual  knowledge  of  a  passenger's 
peril  in  alighting  or  upon  a  duty  to  know  there- 
of, to  establish  wanton  negligence  in  that  re- 
spect, the  company  must  have  had  knowledge  of 
the  passenger  8  perilous  condition  at  the  time 
the  train  was  started  while  he  was  alighting. 
— Id. 

If  a  passenger  train  did  not  stop  long  enough 
for  passengers  to  alight,  wanton  negligence  in 
starting  the  car  may  be  based  upon  knowledge 
of  the  trainmen  of  the  general  conditions  as  to 
the  likelihood  of  passengers  to  be  alighting  when 
the  train  was  started  so  as  to  probably  injure 
them. — Id. 

To  constitute  wanton  negligence,  the  car  must 
have  been  intentionally  started  with  a  present 
knowledge  of  the  probable  consequences  of  such 
act  and  a  reckless  indifference  thereto.— Id. 

8  314  (Ala.)  A  complaint  by  an  injured  pas- 
senger held  to  state  a  cause  of  action  in  tres- 
pass, charging  the  operator  of  the  railroad  com- 
pany with  intentionally  participating  in  wan- 
ton wrong  done  the  passenger.— Newberry  v.  At- 
kinson, 64  So.  46. 

8  314  (Ala.)  Sufficiency  of  complaint  in  a  pas- 
senger's action  for  injuries  while  alighting  from 
a  street  car  which  charges  specific  negligence 
proximately  causing  the  injury  held  to  be  test- 
ed by  the  same  rules  of  pleading  as  cases  where 
the  relation  of  passenger  and  carrier  is  not  pres- 
ent.— Birmingham  Ry.,  Light  &  Power  Co.  v. 
O'Brien,  64  So.  343. 

8  314  (Ala.App.)  In  an  action  against  a  car- 
rier for  personal  injuries  sustained  by  a  pas- 
senger who  fell  down  a  flight  of  steps  leading  to 
the  carrier's  station,  the  complaint  held  suffi- 
cient.— Central  of  Georgia  Ry.  Co.  Campbell. 
64  So.  540. 

8  314  (Ala.App.)  A  complaint  which  charged 
that  defendant's  street  car  conductor  negligently 
ntnrted  the  car  without  allowing  plaintiff  to 
alight  where  she  desired  to,  and  that  the  injury 


was  due  to  "the  willfulness,  or  wantonness,  or 

the  gross  carelessness,  or  jposs  negligence  of 
the  conductor,  did  not  sufficiently  charge  that 
the  injury  was  wantonly  or  intentionally  in- 
flicted.—Birmingham  Ry.,  Light  &  Power  Co.  t. 
Williams,  64  So.  642. 

8314  (Fla.)  A  declaration  in  an  action  for 
the  wrongful  death  of  a  passenger,  held  suffi- 
cient, where  it  alleged  the  relation  of  passenger 
and  carrier,  and  stated  particular  acts  of  neg- 
ligence of  the  carrier  causing  the  death  in  such 
way  that  an  issue  could  be  made  thereon  for 
trial.— Florida  East  Coast  Ry.  Co.  v.  Hayes,  64 
So.  274. 

8315  (Ala.)  Where  the  flagman  on  a  pas- 
senger train  kicked  a  footstool  away  just  as 
plaintiff  was  in  the  act  of  stepping  upon  it, 
causing"  plaintiff  to  fall  and  sustain  injuries, 
his  act  constituted  willful  and  wanton  negli- 
gence, and  proof  of  that  act  will  not  support 
a  recovery  under  counts  of  the  complaint  charg- 
ing simple  negligence  only.— Newberry  v.  At- 
kinson, 64  So.  46. 

In  a  personal  injury  action  by  a  passenger, 
the  complaint  held  to  charge  that  the  operator 
of  the  railroad  company  Intentionally  partic- 
ipated in  the  act  causing  plaintiff's  injury,  so 
that  proof  of  the  willful  and  wanton  act  of  the 
flagman  who  kicked  away  the  footstool  just  as 
the  passenger  was  about  to  alight  upon  it  con- 
stituted a  fatal  variance.— Id. 

8  315  (Fla.)  Under  an  allegation  that  the 
"passenger  train  was,  by  and  through  the  negli- 
gence *  *  *  of  the  defendant,  *  •  *  de- 
railed and  wrecked,  whereby  plaintiff  was"  in- 
jured, any  competent  testimony  relevant  to  the 
alleged  negligence  whereby  the  train  was  de- 
railed and  wrecked,  including  the  condition  and 
speed  of  the  train  and  condition  of  the  roadbed, 
held  admissible.— Ruff  v.  Georgia,  S.  &  F.  Ry. 
Co.,  64  So.  782. 

8  316  (Ala.)  In  an  action  by  a  passenger  for 
injury  in  which  specific  acts  of  negligence  were 
charged,  held  that  the  burden  of  proof  was  gov- 
erned by  the  same  rules  as  cases  where  the  rela- 
tion of  carrier  and  passenger  was  not  present- 
Birmingham  Ry.,  Light  A  Power  Co.  v.  O'Brien, 
64  So.  343. 

8320  (Ala.)  In  an  action  against  a  carrier 
for  personal  injuries,  where  there  was  no  evi- 
dence tending  to  support  the  averment  of  neg- 
ligence, the  refusal  of  the  general  affirmative 
charge'  for  defendant  was  error. — Birmingham 
Ry.,  Light  &  Power  Co.  v.  O'Brien,  64  So.  343. 

8  320  (Ala.)  Where,  in  an  action  for  an  in- 
jury to  a  passenger  while  alighting  from  a  train, 
the  facts  were  undisputed,  it  was  a  question  of 
law  whether  the  stop  was  sufficient— Southern 
Ry.  Co.  v.  Norwood,  64  So.  604. 

8  321  (Ala.)  In  an  action  against  a  carrier  for 
personal  injury,  where  the  evidence  tended  to 
show  negligence  on  the  part  of  the  conductor 
and  motorman  after  knowledge  of  plaintiff's 
peril,  instructions  pretermitting  their  several 
duty  in  such  circumstances  held  properly  re- 
fused.—Birmingham  Ry.,  Light  &  Power  Co. 
v.  O'Brien,  64  So.  343.  . 

8321  (Ala.)  In  an  action  for  an  injury  to  a 
passenger  alighting  from  a  train,  an  instruction 
that  it  was  the  duty  of  the  engineer  to  ring 
the  bell  or  blow  the  whistle  "immediately  before 
the  train  is  put  in  motion"  was  erroneous; 
Code  1907,  8  5473,  specifying  "immediately  be- 
fore or  at  the  time  of  leaving  the  station."— 
Southern  Ry.  Co.  v.  Norwood,  64  So.  604. 

8321  (Ala.)  In  an  action  for  injuries  to  a 
passenger  by  being  struck  by  the  conductor,  in- 
structions that  if  he  was  struck  while  he  was 
between  the  gates  he  was  still  a  passenger,  etc., 
were  calculated  to  mislead  the  jury  and  were 
properly  refused— Beyer  v.  Birmingham  Ry., 
Light  &  Power  Co.,  64  So.  609. 
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(E)  Contributory    Kegllfeiioe    of  Person 

Injured. 

f  325  (La.)  A  passenger  injured  from  being 
accidentally  shot  by  defendant's  employe  held 
not  entitled  to  recover,  where  his  own  acts  con- 
tributed to  the  accident.— Dean  v.  Louisiana  Ry. 
&  Navigation  Co.,  64  So.  716. 

6  331  (Fla.)  That  a  street  car  passenger  per- 
mits his  elbow  to  slightly  protrude  from  an  open 
window  held  not  to  prevent  recovery  for  injuries 
received  when  a  sudden  jerk  throws  his  arm 
against  a  passing  car.— Jacksonville  Electric 
Co.  v.  Dillon,  64  So.  669. 

8  347  (Ala.App.)  Whether  a  passenger  came 
to  the  station  at  an  unreasonable  time  before 
the  arrival  of  a  train  held  for  the  jury.— Cen- 
tral of  Georgia  Ry.  Co.  v.  Campbell,  64  So. 
540. 

(F)  Ejection  of  PsHcnKen  and  Intruder*. 

§  355  (Miss.)  Plaintiff,  having  a  mileage  book 
issued  by  defendant  in  payment  for  advertising, 
and  attempting  to  use  it  in  direct  violation  of 
the  terms  on  which  it  was  issued,  and  so  as  to 
violate  the  interstate  commerce  act  forbidding 
interstate  transportation  for  less  or  different 
compensation  than  the  carrier's  published  rates, 
held  not  entitled  to  recover  damages  for  ejec- 
tion for  refusal  to  pay  a  cash  fare.— Illinois 
Cent.  R.  Co.  v.  Holman,  64  So.  7. 

§380  (Ala.App.)  Complaint  for  wrongfully 
ejecting  passenger,  without  affording  him  a  rea- 
sonable time  to  find  bis  ticket,  which  he  had 
misplaced,  held  not  demurrable  as  failing  to 
show  that  the  ejection  was  wrongful  or  unlaw- 
ful.—Louisville  &  N.  R.  Co.  v.  Mason,  64  So. 
154. 

{382  (Ala.App.)  Where  conductor,  in  wan- 
ton, willful,  or  knowing  disregard  of  passen- 
ger's right  to  reasonable  time  to  find  misplaced 
ticket,  immediately  ejected  him,  jury  held  war- 
ranted in  inflicting  punitive  damages,  though 
there  was  no  insulting  language  or  rough  han- 
dling.—Louisville  &  N.  R.  Co.  v.  Mason,  64  So. 
154. 

(382  (Miss.)  Train  auditor's  refusal  to  ac- 
cept ticket,  and  ejection  of  passenger  because 
not  accompanied  by  mileage  book,  mileage  from 
which  was  exchanged  therefor,  held  arbi- 
trary and  oppressive,  and  to  make  a  proper  case' 
for  punitive  damages. — Williams  v.  Southern 
Ry.  Co.,  64  So.  969. 

CATTLE 

See  Animals,  f  50. 

CERTIFICATE. 

See  Evidence,  §8  845.  373;  Insurance,  8  818; 
Municipal  Corporations,  8  918. 

CERTIORARI. 

See  Municipal  Corporations,  8  512;   Wills,  8 

356. 

I.  NATURE  AND  GROUNDS. 

8  2  (La.)  The  Supreme  Court  held  not  au- 
thorised by  the  saving  clause  contained  in  Const 
1913,  art.  326,  to  decide  a  case  brought  before 
it  by  certiorari  prior  to  the  adoption  of  the 
Constitution,  in  view  of  Const.  1898,  art  98, 
giving  a  right  of  appeal  in  Buch  case  and  vesting 
the  jurisdiction  of  the  appeal  in  the  Courts  of 
Appeal. — Rloomfield  v.  Thompson,  64  So.  853. 

8  5  (La.)  Under  Const.  1898,  art  94,  the  Su- 
preme Court  cannot  review  by  certiorari  a  judg- 
ment adequately  reviewable  by  appeal  to  anoth- 
er court— Bloomfield  v.  Thompson,  64  So.  853. 

EL  PROCEEDINGS  AND  DETER- 
MINATION. 

8  40  (La.)  Under  Const  art  101,  the  Supreme 
Court  cannot  issue  a  writ  to  review  a  decision 


by  a  Court  of  Appeal,  where  the  application 

therefor  is  not  made  within  30  days  after  rendi- 
tion and  entry  of  the  decision,  however  extreme 
may  be  the  circumstances  of  the  particular  case. 
-P.  W.  Holliday  &  Sons  v.  Joffrion,  64  80.  793. 

860  (La.)  A  motion  to  dismiss  a  certiorari 
proceeding  brought  to  the  Supreme  Court  prior 
to  the  adoption  of  the  Constitution  of  1913,  art 
326,  giving  a  right  of  appeal  to  courts  of  appeal 
in  such  case,  held  not  too  late,  though  made 
while  the  case  was  pending  on  rehearing  and  by 
a  litigant  who  had  not  applied  for  the  rehear- 
ing.—Bloomfield  v.  Thompson,  64  So.  853. 

862  (La.)  The  pendency  of  an  application 
for  rehearing  after  decision  by  the  Supreme 
Court  prevents  the  judgment  from  becoming  fi- 
nal ;  and,  even  though  the  rehearing  be  granted 
in  terms  restricting  it  to  particular  issues,  the 
whole  case  remains  under  the  court's  control. 
—Bloomfield  v.  Thompson,  64  So.  853. 

865  (AlaApp.)  Where  the  allegations  of  the 
petition  for  common-law  certiorari  showed  that 
the  judgment  complained  of  was  merely  erro- 
neous, the  writ  issued  may  be  treated  as  a 
statutory  writ  removing  the  case  from  the  com- 
mon pleas  to  the  circuit  court  for  trial  de  novo, 
so  that  it  was  error  to  quash  the  writ,  and  or- 
der a  writ  of  procedendo. — McCarty-Rawson 
Furniture  Co.  v.  Armstrong,  64  So.  168. 

8  68  (Ala.)  The  intention  to  include,  in  an 
assignment  of  fees,  unearned  fees,  the  contract 
not  expressly  providing  therefor,  and  the 
amount  of  fees  earned  and  unearned,  are  ques- 
tions of  fact  and  not  reviewable. — Ex  parte 
Stewart  64  So.  86. 

CHALLENGE. 

See  Jury,  8  186. 

CHAMPERTY  AND  MAINTENANCE. 

87  (Ala.)  The  law  of  maintenance  does  not 
apply  to  judicial  sales,  and  hence  a  guardian's 
deed,  which  consummated  a  judicial  sale  of 
land  held  adversely  to  the  wards,  is  not  inad- 
missible in  evidence. — Hicks  v.  Burgess,  64  So. 
290. 

8  7  (Ala)  Where  deeds  have  been  fully  ex- 
ecuted, they  will  not  be  canceled  on  the  ground 
that  they  were  given  in  consideration  of  a 
champertous  contract— Sellers  v.  Knight,  64  So. 

329. 


CHANCERY. 


See  Equity. 


CHATTEL  MORTGAGES. 

See  Equity,  8  148;  Judgment  8  685;  Landlord 
and  Tenant  88  245,  254. 

IH.  CONSTRUCTION  AND  OPERA- 
TION. 

(C)  Property  Mort»»ged,  and  Estates  and 
Interest*  of  Parties  Tnereln. 

8  129  (Ala)  After  default  the  legal  title  is  in 
the  mortgagee,  and  the  only  office  of  a  fore- 
closure is  to  cut  off  the  equity  of  redemption.— 
Harmon  v.  Dothan  Nat  Bank,  64  So.  62L 

(D)  Lien  and  Priority. 

8  136  (Ala.)  The  levy  of  an  attachment  by  a 
chattel  mortgagee  on  the  mortgaged  property  as 
the  property  of  the  mortgagor  does  not  estop 
him  from  bringing  detinue  to  recover  the  mort- 
gaged property,  since,  under  Code  1907.  f  4091, 
a  chattel  mortgagor  has  an  equity  in  the  mort- 
gaged property  subject  to  levy.— Ex  parte  Logan, 
64  So.  570. 

8  138  (Ala)  A  landlord's  lien  for  unpaid  rent 
would  be  superior  to  a  crop  mortgage  executed 
by  the  tenant  and  would  not  be  affected  by  a 
decree  foreclosing  such  mortgage,  so  that  tke 
landlord  should  not  be  joined  in  such  suit- 
West  v.  Henry,  64  So.  75. 
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IV.  RIGHTS    AND    LIABILITIES  OF 
PASTIES. 

1 172  (Ala.)  In  detinue  a  plea  that  plaintiff 
claimed  under  a  mortgage  to  which  defendant's 
signature  was  obtained  by  the  false  representa- 
tion of  plaintiff's  agent  that  it  did  not  cover  the 
property  sued  for,  on  which  defendant  relied, 
etc.,  was  not  demurrable.— Hoobler  v.  Interna- 
tional Harvester  Co.  of  America,  64  So.  567. 

A  plea  in  such  case,  failing  to  allege  that  de- 
fendant was  induced  to  sign  the  mortgage  by 
any  false  or  fraudulent  representations,  and  not 
denying  that  he  knew  he  was  signing  a  mort- 
gage, held  fatally  defective.-— Id. 

1 172  (Ala.)  A  chattel  mortgagee  has  three 
several  remedies  against  the  mortgagor:  An  ac- 
tion at  law  for  the  debt;  an  action  to  recover 
possession ;  and  a  foreclosure  of  the  mortgage, 
and  sale  of  the  property.— Ex  parte  Logan,  64 
So.  570. 

5  176  (Ala.)  After  condition  broken,  a  chattel 
mortgagee  cannot  maintain  trover.— Harmon  v. 
Dothan  Nat.  Bank,  64  So.  621. 

VI.  ASSIGNMENT  OF  MORTGAGE  OR 
DEBT. 

|206  (Miss.)  Under  Code  1906,  f  2779,  a 
mortgagee  after  default  having  assigned  the 
debt,  the  right  to  seize  and  sell  the  property 
conferred  by  the  mortgage  vested  in  the  as- 
signee.—Elder  v.  Jones,  64  So.  212. 

IX.  FORECLOSURE. 

|249  (Ala.)  A  chattel  mortgagee  has  three 
several  remedies  against  the  mortgagor:  An  ac- 
tion at  law  for  the  debt;  an  action  to  recover 
possession ;  and  a  foreclosure  of  the  mortgage, 
and  sale  of  the  property.— Ex  parte  Logan,  64 
So.  570. 

§262  (Ala.)  Gross  inadequacy  of  price  paid 
by  the  purchaser  at  foreclosure  sale  will  not  of 
itself,  even  in  a  court  of  equity,  invalidate  a 
sale.— Harmon  v.  Dothan  Nat.  Bank,  64  So.  621. 

1 265  (Ala.)  While  a  mortgagee  who  has  ex- 
ercised a  power  to  sell  at  private  sale  is  charge- 
able in  equity  upon  a  bill  for  accounting  and 
redemption  with  the  reasonable  value  of  the 
property  sold,  regardless  of  the  price  actually 
received,  the  mortgagor  cannot  sue  at  law  to 
charge  the  mortgagee  with  the  reasonable  value 
of  the  property  sold.— Harmon  v.  Dothan  Nat 
Bank,  64  So.  621. 

|  277  (Ala.)  Allegations  that  a  defendant  had 
actual  knowledge  of  complainant's  advances  to 
her  husband  and  also  enjoyed  them,  and  that 
the  crops  mortgaged  were  raised  by  mortgagee 
on  land  owned  by  him  and  such  defendant 
jointly,  did  not  show  such  interest  by  her  in  the 
mortgaged  property  as  to  make  her  a  proper 
party.— West  v.  Henry,  64  So.  75. 

f  281  (Fla.)  Where,  pending  foreclosure  of 
a  chattel  mortgage,  the  property  is  levied  on  in 
distress  proceedings,  there  is  no  necessity  for 
a  separate  bill  for  injunction  to  stay  execution 
sale,  without  showing  some  irreparable  mis- 
chief, for  which  ordinary  legal  remedies  would 
be  inadequate.— Guerra  v.  Nistal,  64  So.  236. 

Where,  pending  foreclosure  of  a  chattel  mort- 
gage, the  property  is  levied  on  in  distress  pro- 
ceedings, the  complainant  in  the  foreclosure 
may  have  a  receiver  appointed  and  an  order 
restraining  the  taking  of  the  property.— Id. 

$  292  (Ala.)  Fraud  and  negligence  in  the  fore- 
closure of  a  chattel  mortgage  under  a  power  of 
sale  will  not  support  trover,  for,  the  legal  title 
being  in  the  mortgagee,  there  can  be  no  conver- 
sion, and  the  mortgagor's  only  remedy  is  by  bill 
in  equity.— Harmon  v.  Dothan  Nat.  Bans,  64 
So.  621. 

Where  a  mortgagee  in  possession  after  default 
sells  mortgaged  chattels  at  an  unauthorized  pri- 
vate sale  for  an  amount  in  excess  of  the  mort- 
gage debt,  the  mortgagor  may,  in  an  action  at 


law,  recover  the  excess;  but  such  action  can  be 
maintained  only  when  there  is  an  excess.— Id. 

Where  a  mortgage  embracing  personal  prop- 
erty was  foreclosed  under  a  power  of  sale,  the 
mortgagor  cannot  maintain  an  action  at  law  on 
the  theory  that  the  foreclosure  is  void  for  fraud 
where  the  mortgagee  followed  the  power  of  sale. 

CHEAT. 

See  False  Pretenses ;  Fraud. 

CHECKS. 

See  Bills  and  Notes. 

CHILDREN. 

See  Bastards;  Guardian  and  Ward;  Parent 
and  Child. 

CHOSE  IN  ACTION. 

See  Assignments. 

CITIES. 

See  Municipal  Corporations. 

CLAIMS. 

See  Executors  and  Administrators,  H  206-228; 
Municipal  Corporations,  f  1022. 

CLERKS  OF  COURTS. 

1 18  (Miss.)  The  clerk  of  the  court  below, 
who  copies  several  documents  into  the  record 
more  than  once,  in  violation  of  Supreme  Court 
rule  2  (59  South,  vii),  is  not  entitled  to  fees  for 
more  than  one  copy.— Warren  v.  Yates,  64 
So.  1. 

Supreme  Court  rules, .  declaring  that,  where 
the  clerk  of  the  court  below  makes  up  the  rec- 
ord in  violation  thereof,  he  is  not  entitled  to 
collect  any. fees  therefor,  does  not  apply  to  a 
case  in  which  the  record  was  filed  before  the 
rules  were  promulgated.— Id. 

CODIFICATION. 

See  Statutes,  i  147. 

COLLATERAL  ATTACK. 

See  Judgment,  H  490,  497. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLLECTION. 

See  Banks  and  Banking,  I  166;  Executors  and 
Administrators,  IS  102-117. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMMERCE. 

See  Carriers;  Master  and  Servant,  f  87;  Stat- 
utes, §  64 ;  Taxation,  ft  164. 

L  POWER  TO  REGULATE  IN  GEN- 
ERAL. 

§8  (La.)  The  state  statute,  giving  a  widow 
right  of  action  for  death  of  her  husband  from 
negligence  of  another,  is  superseded  by  the  fed- 
eral Employers'  Liability  Act,  as  to  cases  com- 
ing under  the  latter,  in  which  the  action  must 
be  brought  by  deceased's  personal  representative. 
—La  Casse  v.  New  Orleans,  T.  &  M.  R.  Co.,  64 
So.  1012. 

II.  SUBJECTS  OF  REGULATION. 

127  (La.)  A  roundhouse  employe  held  not 
killed  while  engaged  in  interstate  commerce,  so 
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as  to  bring  the  cause  of  action  under  the  federal 
Employers'  Liability  Act,  because  the  locomo- 
tive, last  used  on  an  interstate  trip,  which  ex- 
ploded while  he  was  steaming  it  up,  might  any 
time  be  used  in  interstate  commerce.— La  Casse 
v.  New  Orleans,  T.  &  M.  R.  Co.,  64  Bo.  1012. 


See 


COMMERCIAL  PAPER. 

Rills  and  Notes. 


COMMISSION  AND  COMMISSIONERS. 

See  Constitutional  Law,  §§  62,  74 ;  Drains,  |§ 
58-82:  Private  Roads;  Railroads,  f|  9,  68, 
225,226;  Receivers. 

COMMISSION  FORM  OF  GOVERN- 
MENT. 

See  Statutes,  8  47. 

COMMISSIONS. 

See  Brokers,  §§  42-86. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

78 ;  Master  and  Serv- 


>r,  § 
8  168. 


See  Appeal  and  Error, 
ant,  f  185 ;  Wills, 

§  1 1  (Fla.)  Any  principle  of  common  law  may 
be  changed  by  statute,  when  the  Constitution  is 
not  thereby  violated.— Ruff  v.  Georgia,  S.  &  F. 
Ry.  Co,  64  So.  782. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  |S  273-276. 

COMPARATIVE  NEGLIGENCE 

See  Negligence,  1 101. 

COMPENSATION. 

See  Attorney  and  Client,  §  133;  Brokers,  88 
42-86 ;  Clerks  of  Courts,  |  18 ;  Eminent  Do- 
main, 8§  100-134 :  Executors  and  Administra- 
trators,  8  500;  Master  and  Servant,  8  80; 
Set-off  and  Counterclaim;  Sheriffs  and  Con- 
stables, 88  57,  68. 


COMPETENCY. 

}  151 ;  Jury,  8  85 ; 

COMPLAINT. 


See  Evidence,  8  151 ;  Jury,  8  85 ;  Witnesses, 
144,  146. 


See  Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction ;  Payment 

8  5  (Ala.)  To  constitute  a  settlement  the  sum 
less  than  the  amount  actually  due  must  have 
been  accepted  in  full  for  a  disputed  claim. — 
Alabama  City,  G.  &  A.  Ry.  Co.  v.  City  of  Gads- 
den, 64  So.  91. 

CONCLUSION. 

See  Pleading,  8  8. 

CONCLUSIVENESS. 

See  Judgment,  88  660%-707. 

CONDEMNATION. 

See  Eminent  Domain. 


CONDITIONAL  SALES. 

See  Sales,  88  450-474. 

CONFIDENTIAL  RELATIONS. 

See  Fraudulent  Conveyances,  8  104;  Wills,  8 
163. 

CONFLICT  OF  LAWS. 

See  Limitation  of  Actions;  8  2. 

CONSIDERATION. 

See  Rills  and  Notes,  §8  92,  452;  Chattel  Mort- 
[es,  8  262;  Contracts,  88  53,  255:  Deeds, 
'.0;  Fraudulent  Conveyances,  8  95. 

CONSTITUTIONAL  LAW. 

See  Certiorari,  88  2,  5,  40 ;  Elections,  8  97 ;  Ex- 
ecutors and  Administrators,  J  315;  Exemp- 
tions, 8  19 ;  Highways,  88  122,  130 ;  Jury,  « 
10.  11 ;  Master  and  Servant,  8  180 ;  Munici- 

8al  Corporations,  88  142,  266,  406,  469,  907; 
•fficers,  88  19,  30;  States.  8  41;  Statutes. 

I.  ESTABLISHMENT  AND  AMEND- 
MENT OF  CONSTITUTIONS. 

1 7  (Miss.)  The  amendment  of  Const  8  153, 
submitted  on  the  joint  resolution  of  the  Legis- 
lature of  1910  (see  Laws  1910,  c.  358).  held 
in  view  of  long  continued  practice,  to  have  been 
sufficiently  passed  by  the  Legislature  under  sec- 
tion 273.— State  v.  Jones.  64  So.  24L 

8  9  (Miss.)  In  view  of  Const  88  5,  6,  the 
amendment  to  section  153  (see  Laws  1910,  c 
358),  changing  the  selection  of  the  judges  of 
the  circuit  and  chancery  courts  from  appoint- 
ment by  the  Governor  to  election  by  the  people, 
may,  notwithstanding  section  273,  providing  that 
amendments  shall  be  submitted  separately,  be 
submitted  as  a  whole,  it  really  containing  only 
one  main  proposition.— State  v.  Jones,  64  So. 
241. 

8  9  (Miss.)  Const.  1890,  8  273,  providing  that, 
if  more  than  one  amendment  shall  be  submitted, 
they  shall  be  so  submitted  that  the  people  may 
vote  for  or  against  each  amendment  separate- 
ly, does  not  contemplate  that  single  sentences 
of  an  amendment  shall  be  so  subdivided  as  to 
submit  the  "single  question"  embodied  in  each 
subdivision.— State  v.  Jones,  64  So.  469. 

H.  CONSTRUCTION.  OPERATION, 
AND  ENFORCEMENT  OF  CON- 
8TITUTIONAX  PROVISIONS. 

8  13  (Ala.)  Constitutions  should  be  construed 
so  as  to  carry  out  the  intention  of  the  law- 
makers.— Railroad  Commission  of  Alabama  v. 
Alabama  Great  Southern  It.  Co.,  64  So.  13. 

8  14  (Ala.)  If  nothing  appears  to  the  con- 
trary, words  and  phrases  employed  in  Consti- 
tutions should  be  interpreted  as  having  tbe 
meaning  public  significance  accorded  to  them 
when  appropriated  for  expression.— Ex  parte 
Pepper,  64  So.  112. 

8  18  (Ala.)  The  reordainment  or  substantial 
reproduction  of  a  provision  of  the  organic  law 
is  an  adoption  of  the  settled  construction  which 
the  judiciary  has  placed  upon  the  law. — Ex 
parte  Pepper,  64  So.  112. 

8  26  (Fla.)  The  legislative  power  to  enact 
statutes  is  subject  only  to  the  limitations  pro- 
vided by  the  state  and  federal  Constitutions. — 
City  of  Jacksonville  v.  Bowden,  64  So.  769. 

846  (Miss.)  Where  the  real  purpose  of  quo 
warranto  brought  against  one  appointed  to  the 
office  of  chancellor  was  to  test  tne  validity  of 
the  amendment  to  Const.  8  153,  making  those 
judges  hold  by  an  elective  tenure  the  Supreme 
Court  will  determine  the  validity  of  the  amend- 
ment (see  Laws  1910,  c.  358),  even  though  the 
case  could  be  disposed  of  on  other  grounds.— 
State  v.  Jones,  64  So.  24L 

8  48  (Ala.)  Whenever  the  constitutionality  of 
a  statute  is  challenged,  the  objector  assumes 
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the  harden  of  showing  that  it  is  invalid.— Rail- 
road Commission  of  Alabama  v.  Alabama  Great 
Southern  R.  Co.,  64  So.  13. 

All  doubts  should  be  resolved  in  favor  of  the 
constitutionality  of  a  statute.— Id. 

§48  (Fla.)  A  statute  should  be  so  construed 
as  to  render  it  valid,  where  its  language  does 
not  exclude  such  construction.— City  of  Jackson- 
ville v.  Bowden,  64  So.  769. 

No  duly  enacted  statute  should  be  judicially 
declared  inoperative,  unless  it  clearly  appears 
beyond  all  reasonable  doubt  that  it  conflicts 
with  some  particular  constitutional  provision. 
—Id. 

$48  (Fla.)  The  court  should  not  declare  a 
statute  unconstitutional,  unless  it  clearly  ap- 
pears beyond  all  reasonable  doubt  that  it  is  in 
positive  conflict  with  some  identified  constitu- 
tional provision. — Anderson  v.  City  of  Ocala, 
64  So.  775. 

$48  (Miss.)  It  is  the  duty  of  the  court  to 
construe  acts  of  the  Legislature  so  as  to  uphold 
their  constitutionality  if  it  can  be  done. — East- 
erling  Lumber  Co.  v.  Pierce,  64  So.  461. 

§48  (Miss.)  In  order  to  declare  a  law  un- 
constitutional, the  court  should  have  a  strong 
conviction  that  it  is  incompatible  with  the  Con- 
stitution.—State  v.  Jones,  64  So.  469. 

HI.  DISTRIBUTION  OF  GOVERN- 
MENTAL POWERS  AND 
FUNCTIONS. 

(A)  Leifi«I»tlve    Power*    and  Delegation 

Thereof. 

$52  (Fla.)  The  Legislature  cannot  regulate 
the  judicial  discretion  vested  in  the  courts.— Ruff 
v.  Georgia,  S.  &  F.  Ry.  Co.,  64  So.  782. 

$  62  (Ala.)  All  laws  are  carried  into  execu- 
tion by  means  of  officers  appointed  for  that 

fmrpose,  some  with  more  powers,  others  with 
ess,  but  all  must  be  clothed  with  powers  for 
the  effectual  execution  of  the  laws  to  be  en- 
forced.— Railroad  Commission  of  Alabama  v. 
Alabama  Great  Southern  R.  Co.,  64  So.  13. 

Code  1907,  $  5545,  authorizing  the  railroad 
commission  to  require  any  two  or  more  rail- 
road companies  entering  a  town  to  erect  a 
union  station  when  necessary  for  the  traveling 

finblic.  is  not  an  unwarranted  delegation  of 
egislative  power;  the  Commission  being  an 
arm  of  the  state  which  puts  the  law  into  effect 
when  applicable. — Id. 

{  63  (Fla.)  In  conferring  upon  municipalities 
appropriate  quasi  legislative  powers  for  local 
governmental  purposes,  the  Legislature  does  not 
unlawfully  delegate  its  general  lawmaking  pow- 
er.—City  of  Jacksonville  v.  Bowden,  64  So. 
769. 

The  authority  given  to  the  Legislature  by 
Const,  art  3,  $  20,  to  prescribe  the  powers  of 
municipalities  and  provide  for  their  govern- 
ment, is  not  subject  to  implied  limitations  that 
would  curtail  the  real  intent  and  purpose  of  the 
authority  expressly  conferred. — Id. 

While,  under  the  authority  given  by  Const 
art.  3,  f  20,  the  Legislature  cannot  delegate  to 
a  municipality  its  general  lawmaking  power 
for  the  state  or  a  power  that  violates  other  pro- 
visions of  the  Constitution,  or  powers  other 
than  for  municipal  purposes,  it  has  a  wide  dis- 
cretion in  respect  to  delegation  of  powers  to  a 
muni  cipality.— Id. 

There  is  no  definite  line  of  separation  be- 
tween the  powers  that  shall  be  directly  exer- 
cised by  the  Legislature  and  those  which  may  be 
delegated  to  municipalities. — Id. 

Where  the  organic  law  does  not  provide  the 
manner  in  which  legislative  power  shall  be  exer- 
cised, and  the  particular  regulation  does  not 
necessitate  a  direct  legislative  act,  such  regu- 
lation may  be  provided  either  directly  by  the 
Legislature  or  indirectly  by  an  appropriate  in- 
strumentality to  which  the  legislative  power  has 
been  delegated— Id. 


The  Legislature  may  authorize  a  municipal- 
ity to  create  and  abolish  its  own  municipal 
offices  and  to  define  and  change  their  powers  and 
duties.— Id. 

Sp.  Acts  1913.  c.  6705,  which  confers  power  to 
regulate  the  authority  and  number  of  its  officers 
on  the  city  of  Jacksonville,  and  is  confined  to 
municipal  governmental  regulations,  held  not 
unconstitutional,  as  delegating  the  general  law- 
making power  of  the  state.— Id. 

Sp.  Acts  1913,  c.  6705,  which  confers  on  the 
city  of  Jacksonville  authority  to  regulate  the 
number  and  powers  of  municipal  officers  held 
not  invalid,  as  authorizing  a  municipality  to 
repeal  a  state  law  which  is  superseded  by  such 
regulation.— Id. 

$  65  (Fla.)  Under  Const  art.  8,  $  24,  and  art. 
8,  *  8,  the  Legislature  may  authorize  a  munici- 
pality to  submit  to  its  electors  a  commission 
form  of  government  to  become  operative  upon 
its  adoption.— Munn  v.  Finger,  64  So.  271. 

(B)  Judicial  Powers  and  Function*. 

8  70  (Fla.)  The  courts  have  no  veto  power, 
and  cannot  assume  to  regulate  state  policy. — 
City  of  Jacksonville  v.  Bowden,  64  So.  769. 

$74  (La.)  A  district  judge's  exercise  of  his 
statutory  authority  to  appoint  jury  commission- 
ers held  not  such  an  executive  function  as  to 
violate  Const,  art.  96,  providing  that  judges 
shall  perform  only  judicial  functions,  except  as 
herein  provided. — State  v.  Jackson,  64  So.  481. 

That  the  Legislature  has  delegated  to  the 
Governor  the  right  to  appoint  jury  commission- 
ers for  Orleans  parish  held  not  to  impress  pow- 
er of  appointing  commissioners  with  an  execu- 
tive character,  rendering  the  exercise  of  such 
power  by  a  district  judge  a  violation  of  Cbnst. 
art  96.— Id. 

VI.  VESTED  RIGHTS. 

$  106  (Fla.)  Laws  1911,  c.  6237,  which  in  sec- 
tion 3  confines  the  right  of  intervention  in  a 
proceeding  to  validate  municipal  bonds  to  citi- 
zens of  the  state  resident  in  the  municipality, 
held  not  an  interference  with  vested  rights.— 
Lasseter  v.  State,  64  So.  847. 

IX.  PRIVILEGES  OR  IMMUNITIES, 
AND  CLASS  LEGISLATION. 

$208  (Fla.)  That  the  coupons  of  municipal 
bonds  were  made  acceptable  for  taxes  or  other 
dues  to  the  city  held  not  to  create  an  unlawful 
discrimination  between  classes  of  individuals 
holding  bonds  and  those  not  holding  them.— Las- 
seter v.  State,  64  So.  847. 

X.  EQUAL  PROTECTION  OF  LAWS. 

$238  (Miss.)  Laws  1908,  c.  194,  amending 
Code  1906,  $  4056,  so  as  to  abolish  the  fellow- 
servant  doctrine  as  to  persons  running  engines 
and  locomotives  propelled  on  tracks,  is  not  in 
violation  of  Const  U.  S.  Amend.  14,  guarantee- 
ing the  equal  protection  of  laws,  because  of  the 
classification  as  to  the  operation  of  such  agen- 
cies on  tracks.— Easter  ling  Lumber  Co.  v.  Pierce, 
64  So.  461. 

XL  DUE  PROCESS  OF  LAW. 

$290  (Ala.)  Publication  of  a  notice  of  the 
contemplated  levy  of  a  special  assessment  for 
municipal  improvements  in  a  reasonable  man- 
ner is  a  general  public  notice  which  the  law 
presumes  will  reach  the  cognizance  of  the  own- 
er to  be  affected  and  constitutes  due  process 
of  law.— Pierce  v.  City  of  Huntsville,  64  So. 
301. 

§  290  (Fla.)  Laws  1891,  c.  4089.  $  4,  known 
as  the  "Charter  Act  of  the  City  of  Ocala,"  which 
authorizes  assessment  of  property  for  cost  of 
constructing  and  repairing  sidewalks,  held  not 
a  deprivation  of  property  without  due  process  of 
law.— Anderson  v.  City  of  Ocala,  64  So.  775. 
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CONSTRUCTION. 

See  Chattel  Mortgages.  Si  129-138;  Constitu- 
tional Law,  S§  13-48;  Contracts,  SS  170, 
176;  Deeds,  f  133;  Exemptions,  1  4 ;  Judg- 
ment. 8  526;  Trusts,  §1134,  140;  Vendor  and 
Purchaser,  §5  75,  78;  Wills,  §S  439-614. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  SS  99-110. 

CONTEST. 

See  Elections,  H  154.  278-305. 

CONTINUANCE. 

See  Criminal  Law.  ff  586-600.  1151. 

CONTRACTS. 

See  Accord  and  Satisfaction:  Alteration  of  In- 
struments; Appeal  and  Error,  §  173;  As- 
signments; Attachment,  §  8;  Attorney  and 
Client ;  Bailment ;  Bills  and  Notes ;  Brokers : 
Cancellation  of  Instruments;  Carriers,  {8 
59,  258;  Champerty  and  Maintenance:  Chat- 
tel Mortgages;  Compromise  and  Settlement; 
Corporations,  |  448;  Covenants;  Customs 
and  Usages,  |  15;  Damages,  §§  40,  78,  80, 
150,  163,  208;  Deeds;  Exchange  of  Prop- 
erty; Frauds,  Statute  of;  Gas,  §  14;  Guar- 
anty ;  Indemnity ;  Insurance ;  Interest,  | 
62 ;  Logs  and  Logging,  I  3 ;  Master  and 
Servant,  §80:  Mechanics'  Liens ;  Mines  and 
Minerals,  §§  58-78;  Mortgages;  Municipal 
Corporations,  §  243 ;  Payment:  Partnership  ; 
Reformation  of  Instruments ;  Release ;  Sales ; 
Specific  Performance;  Sunday,  if  12,  13; 
Telegraphs  and  Telephones.  8  67 ;  Vendor  and 
Purchaser;  Work  and  Labor. 

I.  REQUISITES  AND  VALIDITY. 
(A)  Nature  and  Essentials  In  General. 

§  9  (Ala.)  Parties  contracting  in  respect  to  a 
particular  business,  service,  or  relation  are  not 
required  to  explain  or  define  in  their  contracts 
terms  used  therein  which  are  peculiar  to  such 
business,  etc.— Sloss-Sheffield  Steel  &  Iron  Co. 
v.  Payne,  64  So.  617. 

Contract  to  quarry  and  deliver  to  defendant 
all  the  outcrop  of  certain  ore  lands  held,  in  view 
of  the  fact  that  the  term  outcrop  did  not  define 
the  quantity  of  ore  on  the  land,  unenforceable  for 
uncertainty  in  that  respect.— Id. 

A  contract  must  describe  the  subject-matter 
with  definiteness  and  certainty,  and,  while  the 
application  of  the  description  may  be  aided  ali- 
unde, the  description  itself  must  be  definite.— Id. 

(D)  Consideration. 

853  (Ala.)  Where  a  party  has  fair  under- 
standing and  his  act  is  not  the'  result  of  duress 
or  fraud,  the  court  will  not  set  aside  a  contract 
because  the  bargain  is  rash  or  improvident- 
Sellers  v.  Knight,  64  So.  329. 

(B)  Validity  of  Assent. 

8  92  (Ala.)  Drunkenness  does  not  create  such 
legal  incapacity  as  will  render  a  contract  whol- 
ly void,  and,  though  the  party  who  was  intox- 
icated at  the  time  of  the  making  of  the  contract 
may  rescind  on  that  ground,  the  contract  is  only 
voidable,  and  may  be  affirmed.— Sellers  v. 
Knight,  64  So.  329. 

(F)  Legality  of  Object  and  of  Consid- 
eration. 

§  128  (Ala.)  A  contract  procured  upon  a 
guaranty  that  a  prosecution  will  be  dismissed 
and  the  defendant  be  held  harmless  is  con- 
trary to  public  policy  and  unenforceable,  and 
hence  plaintiff  cannot  enforce  a  note  and  mort- 
gage which  defendants  executed  to  save  one  of 
their  members  from  criminal  prosecution. — 
Hartsell  v.  Roberts,  64  So.  90. 
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IL  CONSTBUCTION  AND  OPERA- 
TION. 

(A)  General  Bales  of  Construction. 

§  170  (La.)  The  determination  of  the  existence 
of  a  contract  extending  the  time  of  payment  of 
a  debt  depends  largely  on  the  acts  of  the  parties 
and  the  construction  which  they  have  placed  on 
that  which  is  claimed  to  constitute  the  contract 
—J.  B.  Levert  Co.  v.  John  T.  Moore  Planting 
Co.,  64  So.  987. 

J 176  (Ala.)  In  an  action  on  a  duebill,  pay- 
e  as  provided  by  the  "original  contract," 
the  identity  of  the  "original  contract"  was  a 
question  for  the  jury,  though  there  was  a  prior 
written  contract  between  the  parties,  which 
was  claimed  to  be  the  contract  meant. — Sel- 
lers v.  Dickert,  64  So.  40. 

IV.  RESCISSION   AND  ABANDON- 
MENT. 

§  255  (Ala.)  Parties  may  rescind  an  executory 
contract  without  new  consideration;  the  mutu- 
al assent  being  sufficient  legal  consideration.— 
Meaner  Real  Estate  &  Ins.  Co.  v.  Ruff.  64 
So.  51. 

§261  (La.)  The  nonperformance  of  a  resolu- 
tory condition  within  the  time  stipulated  does 
not  ipso  facto  work  a  dissolution  of  the  con- 
tract ;  but  the  dissolution  must  be  sued  for,  and 
further  time  may  be  allowed.  Civ.  Code.  art. 
2047.— Arbuthnot  v.  Big  Pine  Lumber  Co.,  64 
So.  401. 

8  265  (La.)  Where  a  person,  having  a  right 
to  execute  or  withdraw  from  a  contract,  actually 
complies  with  its  conditions,  and  the  other  party 
has  accepted  the  benefits  therefrom,  the  latter 
cannot  repudiate,  without  restoring  the  status 
quo.— Caddo  Oil  «  Mining  Co.  v.  Producers'  Oil 
Co.,  64  So.  684. 

§270  (Ala.)  A  party  must  disaffirm  a  con- 
tract by  which  he  is  defrauded  at  the  earliest 
practicable  moment  after  the  discovery  of  the 
fraud,  unreservedly,  and  return  whatever  he  has 
received  under  it— Gayle  v.  Pennington,  64  So. 
572. 

§  273  (La.)  A  potestative  condition  of  a  con- 
tract may  be  invoked  for  the  annulment  of  the 
unexecuted  part,  though  not  as  to  the  executed 
part,  especially  where  the  contract  is  divisible.— 
Caddo  Oil  &  Mining  Co.  v.  Producers'  Oil  Co., 
64  So.  684. 

VI.  ACTIONS  FOB  BREACH. 

8  342  (Fla.)  In  an  action  for  breach  of  a  con- 
tract, pleas  of  fraud  not  averring  that  defend- 
ant had  no  opportunity  to  fully  acquaint  him- 
self with  the  terms  of  the  contract,  and  not 
sufficiently  setting  up  such  fraud  as  would  be 
a  defense,  held  demurrable.— Greenblatt  v.  Mc- 
Call  &  Co.,  64  So.  748. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  §§  83-101. 

CONVERSION. 

See  Embezzlement;  Judgment,  §  249;  Trover 
and  Conversion. 

CONVEYANCES. 

See  Assignments;  Assignments  for  Benefit  of 
Creditors;  Fraudulent  Conveyances;  Home- 
stead, §§  115-129;  Mortgages;  Partition; 
Partnership,  §  246. 

CORPORATIONS. 

See  Attorney  and  Client,  8  188:   Banks  and 
Banking;   Bills  and  Notes,  §  239;  Building 
and  Loan  Associations;  Carriers;  Evidence. 
465;  Executors  and  Administrators,  §  432; 
as,  88  13,  14;  Insurance,  8  22;  Licenses.  8 
8;  Municipal  Corporations;  Quo  Warranto; 
Railroads;  Receivers;  Street  Railroads;  Tax- 
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ation.  H  42.  47,  167;  Telegraphs  and  Tele- 

? hones;  Waters  and  Water  Courses,  IS  188, 
96. 

IV.  CAP  IT  AX,  STOCK,  AND  DIVI- 
DENDS. 
(B)  Subscription  to  Stock. 

S  83  (La.)  A  corporation  held  not  entitled  to 
enforce  a  stock  subscription  withdrawn  before 
the  corporation's  organization  and  acceptance 
of  the  offer  to  subscribe.— Vermilion  Sugar  Co. 
r.  Vallee,  64  So.  670:  Same  v.  Stelly,  Id.  673; 
Same  v.  Montague,  Id. ;  Same  v.  Lege,  Id.  674 ; 
Same  v.  Immergluck,  Id. 

1 90  (La.)  Evidence,  in  a  receiver's  action 
against  the  president  of  an  insolvent  corporation 
for  the  unpaid  purchase  price  of  stock,  held  to 
show  that  10  of  the  80  shares  received  by  de- 
fendant were  unpaid  for.— Commercial  Germania 
Trust  &  Savings  Bank  v.  Jurgens,  64  So.  703. 

(D)  Transfer  of  Snares. 

S  121  (Miss.)  Where  the  plea  of  the  maker  of 
a  note  for  the  purchase  price  of  corporate  stock 
set  up  the  breach  by  the  payee  bank  of  its  agree- 
ment to  furnish  the  corporation  with  sufficient 
capital  to  carry  on  business,  and  that,  because 
of  the  breach,  the  stock  became  worthless,  it  was 
unnecessary  for  the  plea  to  deny  the  reception 
of  the  money  by  the  maker.— Merchants'  & 
Farmers^  Bank  v.  Smith,  64  So.  070. 

V.  MEMBERS  AND  STOCKHOLDERS. 

(D)  Liability  for  Corporate  Debts  and 
Acts. 

§229  (La.)  Where  a  subscriber  for  corporate 
stock  has  been  fairly  released,  subsequent  cred- 
itors have  no  claim  against  him  by  reason  of  his 
subscription.— Commercial  Germania  Trust  & 
Savings  Bank  v.  Jurgens,  64  So.  703. 

VL  OFFICERS  AND  AGENTS. 

(O)  Riarbta,  Duties,  and  Liabilities  aa  to 
Corporation  and  Its  Members. 

§310  (La.)  The  president  of  an  insolvent  cor- 
poration held  not  liable  to  the  receiver  for  the 
uncollected  portion  of  the  purchase  money  of  a 
sale,  though  his  management  of  the  transaction 
was  unfortunate,  where  it  did  not  appear  that 
he  took  advantage  of  creditors  to  benent  himself 
personally. — Commercial  Germania  Trust  &  Sav- 
ings Bank  v.  Jurgens,  64  So.  703. 

<£>)  Liability  for  Corporate  Debts  and 
Aets. 

9  337  (Miss.)  The  prohibited  debts,  for  which 
a  director  is  made  personally  liable  by  Code 
1006,  S  024,  providing  that  the  amount  of  debts 
for  which  a  trading  corporation  may  contract 
shall  not  exceed  its  capital  stock  paid  in,  and, 
in  case  the  debts  exceed  that  amount,  the  di- 
rectors who  contracted  such  debts  shall  be  indi- 
vidually liable  for  the  excess,  must  be  enforce- 
able claims  against  the  corporation,  which  may 
be  made  a  charge  on  its  assets. — Manns  Mercan- 
tile Co.  v.  Smith,  64  So.  920. 

To  make  a  corporate  director  liable  under 
Code  1906,  §  024,  be  must  have  assented  to,  or 
contracted,  the  debt  officially  as  a  director,  act- 
ing concurrently  with  a  majority  of  the  board 
of  directors. — Id. 

To  have  contracted  a  debt  of  a  trading  cor* 
po ration  in  excess  of  its  paid  capital  stock,  so  as, 
under  Code  1006,  §  024,  to  be  personally  liable 
therefor,  a  director  must  have  been  one  of  those 
directors  who,  concurrently  acting  as  such  and 
constituting  a  majority,  consented  to  the  debt- 
Id. 

TO.  CORPORATE  POWERS  AND 
LIABILITIES. 

(B)  Representation  of  Corporation  by  Of- 
ficers and  Aarents. 

8  398  (La.)  A  corporation  cannot  be  bound  for 
a  subscription  for  stock  in  another  corporation 


by  the  individual  actions  or  promises  of  its  di- 
rectors or  stockholders.— World's  Panama  Expo- 
sition Co.  v.  American  Brewing  Co.,  64  So.  832. 

i  404  (La.)  Except  as  provided  by  Acts  1910, 
No.  148,  the  authority  of  the  president  of  a  pri- 
vate corporation  to  alienate  the  immovable 
property  of  the  corporation  must  appear  in 
authentic  form  in  order  to  warrant  the  issuance 
of  an  order  of  seizure  and  sale  to  enforce  pay- 
ment of  price.— Holliday  v.  Logan,  64  So.  277. 

i  433  (Ala.)  In  an  action  against  a  corpora- 
tion for  breach  of  contract,  the  issue  of  fact  as 
to  whether  the  contract  was  made  by  defend- 
ant's representative  authorised  to  bind  the  cor- 

r ration  held  for  the  jury-— Sloss-Sheffield  Steel 
Iron  Co.  v.  Payne,  64  So.  617. 

(D)  Contracts  and  Indebtedness. 

1 443  (La.)  Where  a  person,  on  his  own  cred- 
it, bought  goods  for  a  trading  corporation  to 
be  formed,  and  the  goods  were  received  by  him, 
held,  that  the  corporation  was  not  liable  to  the 
seller  for  the  price,  though  it  secured  the  goods 
by  paying  draft,  with  bill  of  lading  attached, 
which  draft  had  been  discounted  at  a  bank,  and 
the  proceeds  of  the  draft  went  to  the  person  who 
negotiated  the  purchase,  and  not  to  the  seller. 
— E.  A.  Summons  Co.  v.  People's  Bank  &  Trust 
Co.,  64  So.  690. 

(F)  Civil  Actions. 

1 513  (La.)  The  president  of  a  corporation 
has  no  capacity,  as  such,  to  represent  it  in  a 
lawsuit,  and,  where  a  corporation  sues  through 
its  president,  the  petition  should  allege  that 
he  was  especially  authorized  to  sue  by  the 
directors,  or  by  the  charter.— Layne  &  Bowler 
Co.  v.  Town  of  Winnfield,  64  So.  127. 

Vm.  INSOLVENCY  AND  RECEIVERS. 

§  545  (La.)  Evidence,  in  a  receiver's  action 
against  the  president  of  an  insolvent  corpora- 
tion, held  insufficient  to  show  that  defendant  ob- 
tained an  undue  preference  by  applying  cor- 
porate funds  to  his  benefit. — Commercial  Ger- 
mania Trust  &  Savings  Bank  v.  Jurgens,  64 
So.  703. 

§  553  (La.)  A  stockholder  may  apply  under 
Act  No.  159  of  180S,  par.  2,  §  1,  for  the  ap- 
pointment of  a  receiver  of  the  corporation  where 
the  officers  thereof  are  jeopardizing  the  rights 
of  stockholders  or  creditors.— Kerlin  v.  Bryce- 
land  Lumber  Co.,  64  So.  280. 

S  554  (La.)  It  is  essential  that  an  alleged 
creditor  of  a  corporation  shall  make  a  principal 
demand  against  it  before  suing  for  the  appoint- 
ment of  a  receiver  for  the  corporation,  but  a 
stockholder  so  suing  need  not  make  such  de- 
mand.—Kerlin  v.  Bryceland  Lumber  Co.,  64  So. 
289. 

1 557  (La.)  The  appointment  of  a  receiver 
under  Act  No.  159  of  1898  will  be  vacated,  when 
made  on  the  date  petition  was  filed,  on  the  un- 
authorized answer  and  confession  of  the  pres- 
ident of  the  corporation.— Vasquez  v.  Metropol- 
itan Bldg.  Co.,  64  So.  827. 

The  appointment  of  a  receiver  will  be  vacated 
where  the  creditor's  petition  contains  no  prayer 
for  rule  on  defendant  to  show  cause,  and  no  such 
rule  was  ordered  as  required  by  Act  No.  159 
of  1898,  f  2,  and  the  instanter  order  of  ap- 
pointment does  not  disclose  a  case  of  emergency 
as  required  by  section  8.— Id. 

§  559  (Ala.)  The  appointment  of  a  receiver  for 
a  corporation  does  not  dissolve  the  corporation. 
— Railroad  Commission  of  Alabama  v.  Alabama 
Great  Southern  R.  Co.,  64  So.  13. 

IX.  REINCORPORATION  AND  REOR- 
GANIZATION. 

i  580  (Miss.)  In  a  suit  against  a  corporation 
on  the  theory  that  it  was  only  a  reorganization 
of  the  original  corporation,  which  was  liable  to 
complainants,  evidence  held  insufficient  to  show 
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that  the  defendant  corporation  was  the  successor 
of  the  original  corporation. — New  Orleans,  M.  ft 
C.  R.  Co.  v.  E.  U.  ft  E.  L.  Carter,  64  .So.  812. 

XI.  DISSOLUTION  AND  FORFEITURE 
OF  FRANCHISE. 

{596  (Ala.)  A  willful  and  persistent  failure 
by  a  public  service  corporation  to  discharge  its 
franchise  duties  is  ground  for  forfeiting  the 
franchise  and  dissolving  the  corporation. — State 
v.  Birmingham  Waterworks  Co.,  64  So.  23. 

§  597  (Ala.)  Under  Code  1907,  §§  5453,  5465, 
authorizing  an  action  to  exclude  such  person 
from  a  franchise  "when  any  person  usurps,  in- 
trudes into,  or  unlawfully  holds  or  exercises" 
any  franchise,  construed  with  section  5450,  the 
state  may  maintain  a  proceeding  to  forfeit  the 
franchise  of  a  public  service  corporation  for 
abuse  of  an  existing  franchise,  as  well  as  to  pre- 
vent the  unlawful  assumption  of  a  franchise.— 
State  v.  Birmingham  Waterworks  Co.,  64  So. 
23. 

8  599  (Ala!)  A  municipality  has  implied  pow- 
er to  prescribe  reasonable  conditions  precedent 
to  the  exercise  of  the  franchise  of  a  public  serv- 
ice corporation,  the  violation  of  which  would  au- 
thorize a  revocation  of  the  franchise ;  but  mere 
regulations  as  to  the  future  exercise  of  the  fran- 
chise and  of  a  commercial  nature  are  generally 
deemed  conditions  subsequent,  the  violation  of 
which  is  not  a  ground  for  forfeiture.— State  t. 
Birmingham  Waterworks  Co.,  64  So.  23. 

5613  (Ala.)  A  franchise  granted  to  a  public 
service  corporation  by  a  municipality  by  legis- 
lative authority,  whether  special  or  general,  is 
granted  by  the  state  the  same  as  if  directly 
granted  by  the  Legislature,  so  that  the  abuse  of 
such  franchise  may  be  punished  by  forfeiture 
in  a  .suit  by  the  state.— State  v.  Birmingham 
Waterworks  Co.,  64  So.  23. 

An  ordinance  granting  a  franchise  to  a  pub- 
lic service  corporation,  in  so  far  as  it  grants  a 
franchise,  cannot  without  express  authority  be 
annulled  by  the  municipality  for  abuse,  since 
such  annulment  can  only  be  had  in  a  suit  by  the 
state  or  contingently  in  a  suit  by  the  munici- 
pality under  Code  1907,  |  3513.— Id. 

XII.  FOREIGN  CORPORATIONS. 

§639  (Miss.)  Under  Code  1892,  §  S49,  and 
Code  1906,  §  914,  foreign  corporations  cannot 
do  anything  that  domestic  corporations  are  pro- 
hibited from  doing.— State  v.  Edward  Hinds 
Lumber  Co.,  64  So.  729. 

The  statutes  limiting  the  holdings  of  domes- 
tic corporations  also  limit  the  holdings  of  for- 
eign corporations  to  the  same  extent. — Id. 

The  penalties  of  the  forfeiture  of  charters  of 
corporations  violating  the  provisions  limiting 
the  amount  of  property  they  may  lawfully  hold, 
prescribed  by  Code  1S92,  §  838,  and  Code  1900, 
I  903,  and  for  the  forfeiture  to  the  state  of  real 
estate  above  the  limited  amount,  do  not  apply 
to  foreign  corporations.— Id. 

CORPUS  DELICTI. 

See  Criminal  Law,  §  563. 

COSTS. 

See  Ejectment;    Tenancy  in  Common,  {  30; 
Usury,  §  125. 

IV.  SECURITY  FOR  PAYMENT. 

8131  (I-a.)  For  a  plaintiff  to  be  entitled  to 
sue  in  forma  pauperis,  under  Act  No.  150  of 
1912,  he  must  be  a  bona  fide  resident  of  the 
state,  and  not  merely  a  wanderer  here  when  his 
cause  of  action  arose.— White  McClanahan, 
64  So.  940. 

VII.  ON  APPEAL  OR  ERROR,  AND  ON 
NEW  TRIAL  OR  MOTION  THERE- 
FOR. 

8238  (Fla.)  The  appellate  court,  in  correct- 
ing an  obvious  clerical  misprision  in  a  decree, 


may  deny  coats  of  the  appeal  to  an  appellant 
who  made  no  effort  to  have  the  error  corrected 
below.— Brevard  Naval  Stores  Co.  v.  Commercial 
Bank  of  Jackson  ville,  64  So.  943. 

8  241  (La.)  Where  contestant  and  conteatee 
concede  the  nullity  of  the  primary  election  in 
dispute,  the  Supreme  Court  will  order  that 
each  party  pay  his  own  costs.— Ponder  t.  Boone, 
64  So.  476. 

COUNCIL 

See  Municipal  Corporations,  88  100-122. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

See  Action,  88  38,  53. 

IV.  FISCAL  MANAGEMENT,  PUBLIC 
DEBT,  SECURITIES,  AND 
TAXATION. 

8  1 68  (Miss.)  Where  a  board  of  supervisors  al- 
lowed a  creditor's  claim  against  the  county  and 
issued  warrants  therefor,  which  were  duly  regis- 
tered, the  creditor  was  entitled  to  have  the  same 
paid,  but  without  interest,  out  of  the  first  mon- 
eys coming  into  the  treasury  after  paying  war- 
runts  previously  registered.— Sunflower  County 
v.  Harry  Bros.  Co.,  64  So.  846;  Same  T.  First 
Nat.  Bank,  Id.  847. 

COURTS. 

See  Account,  8  12 ;  Animals,  I  50;  Appeal  and 

Error;  Appearance;  Bankruptcy,  SS  211. 
419;  Certiorari,  88  2,  5:  Clerks  of  Court*: 
Constitutional  Law,  88  52.  70,  74:  Criminal 
Law,  8  99 ;  Executors  ana  Administrators,  8 
372;  Habeas  Corpus,  8  92;  Insurance,  f  i»17; 
Judges;  Judicial  Sales,  8  47:  Mortgages,  8 
390;  Justices  of  the  Peace;  Municipal  Cor- 
porations, 8  513 ;  Parent  and  Child,  1 17. 

IL  ESTABLISHMENT,  ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAL. 

(A)  Creation  and  Constitution,  Mi  Court 

Officer*. 

8  43  (La.)  Act  No.  103  of  1898,  establishing  a 
court  of  inferior  jurisdiction  styled  "the  City 
Court  of  the  City  of  Shreveport,"  and  deta- 
ins; its  jurisdiction,  is  authorized  by  Const,  art. 
95.— City  of  Shreveport  v.  Maroun,  64  So.  3VS. 

8  57  (Miss.)  The  Supreme  Court  has  no  ju- 
risdiction to  compel  a  stenographer  employed  in 
the  trial  court  to  transcribe  and  file  his  notes 
of  the  evidence  within  a  specified  time  in  aid 
of  the  bill  of  exceptions.— Charles  Brooks  ft  Co. 
v.  Gentry,  64  So.  214. 

(B)  Terms,  Vacation*.  Place  ana  Tine  of 
Holding;  Conrt.  Conrthomea,  man 

Accommodation*. 

8  66  (Miss.)  Under  Acts  1910,  c.  106,  pro- 
viding that  the  first  12  days  of  each  term  of 
court  in  Sunflower  county  shall  be  for  civil 
business,  and  the  last  12  days  for  criminal  busi- 
ness, the  motion  for  a  new  trial  in  a  civil  case 
could  be  disposed  of  during  the  last  12  days  of 
the  term,  and  the  order  overruling  the  motion 
entered  on  the  minutes  of  the  last  12  days, 
though  the  judgment  was  rendered  in  the  first 
12  days.— Manns  Mercantile  Co.  y.  Smith,  64 
So.  929. 

CD)  Rale*  of  Decision,  Adjudication*, 
Opinion*,  ana  Record*. 

8  90  (Miss.)  While  It  is  important  that  the 
decisions  of  the  courts  on  constitutional  ques- 
tions should  be  uniform,  harmonious,  and  con- 
sistent, yet,  where  no  rights  of  private  individ- 
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uals  will  be  affected,  the  principle  of  stare  deci- 
sis cannot  be  invoked  to  sustain  an  erroneous 
constitutional  decision.— State  v.  Jones,  64  So. 

241. 

S  1 13  (Ala.)  The  minutes  of  the  court,  in  a 
prosecution  for  murder,  held  to  show  a  suffi- 
cient compliance  with  Jury  Law,  §  32,  regard- 
ing the  ordering  of  a  special  venire.— Waldrop  v. 
State,  64  So.  80. 

IV.  COURTS  OF  LIMITED  OR  INFERI- 

OR JURISDICTION. 

S  163  (La.)  A  judgment  of  the  First  city  court 
of  New  Orleans  in  1900,  canceling  state  tax 
sales,  is  void  for  want  of  jurisdiction  of  the 
subject-matter.— Quaker  Realty  Co.  v.  Purcell, 
64  So.  894. 

VI.  COURTS  OF  APPELLATE  JURIS- 
DICTION. 

(A)  Grounds  of  Jurisdiction   In  General. 

{  207  (La.)  Under  Const  art  98,  the  various 
Courts  of  Appeal  have  power  to  issue  writs  in 
aid  of  their  appellate  jurisdiction,  and.  where 
such  a  writ  is  asked  in  a  case  appealable  to 
the  Court  of  Appeals,  the  application  therefor 
should  be  made  to  that  court,  and  not  to  the 
Supreme  Court— St.  Tammany  Lumber  Mfg. 
Co.  v.  Stewart's  Creditors,  64  So.  145. 

i  207  (La.)  The  ground  of  an  application  for 
prohibition  to  the  trial  court  against  further 
proceeding  in  a  rule,  that  the  effect  of  a  sus- 
pensive appeal  was  to  suspend  execution  of  a 
judgment,  involving  the  merits  of  the  rule,  on 
which  the  trial  court  has  not  yet  passed,  cannot 
be  passed  on  by  the  Supreme  Court:  it  being 
an  exercise  of  original  jurisdiction.— Yazoo  &  M. 

V.  R.  Co.  v.  Teissier.  64  So.  928. 

(B)  Court*  of  Parlleulmr  States. 

|224  (La.)  Usder  Const  art  85,  the  Su- 
preme Court  is  without  appellate  jurisdiction 
where  the  amount  involved,  exclusive  of  inter- 
est does  not  exceed  $2,000.— Dehan  v.  Fulli- 
love,  64  So.  124. 

The  business  of  carrying  on  a  "blind  tiger," 
being  an  obnoxious  use  of  property  and  a  public 
nuisance,  has  no  pecuniary  value  to  be  esti- 
mated as  a  part  of  the  $2,000  essential  to  give 
the  Supreme  Court  appellate  jurisdiction,  under 
Const  art  85,  in  an  injunction  suit— Id. 

§224  (La.)  Under  Const  1898,  art  85,  the 
appellate  jurisdiction  of  the  Supreme  Court  is 
limited  to  the  constitutionality  or  legality  of 
an  ordinance  under  which  a  fine  or  penalty  was 
imposed  and  does  not  extend  to  the  jurisdiction 
of  the  court  below  or  the  legality  of  the  pro- 
ceedings.— City  of  New  Orleans  v.  Williams,  64 

§224  (La.)  Interest  due  on  a  sum  of  money 
is  not  included  in  the  amount  which  determines 
the  jurisdiction  of  the  Supreme  Court— Rogge 
v.  Close,  64  So.  400. 

§  224  (La.)  Where  the  money  demand  in  a 
suit  for  slander  of  title  exceeds  $2,000.  the  Su- 
preme Court  has  jurisdiction  on  appeal,  though 
the  value  of  the  possession  of  the  property  is 
not  shown. — Interstate  Land  Co.  v.  Bellman,  64 
So.  404. 

§  224  (La.)  The  amount  of  the  fund  to  be  dis- 
tributed by  the  administrator  determines  the 
jurisdiction  of  the  Supreme  Court — Succession 
of  Templeman,  64  So.  718. 

§224  (La.)  Where  the  amount  claimed  is 
$2,000  with  interest  the  Supreme  Court  is  with- 
out jurisdiction  under  Const,  art  85,  and  the 
case  will  be  transferred  to  the  Court  of  Appeal 
under  Acts  1912,  No.  19.— Jones  v.  Texas  &  P. 
Ry.  Co.,  64  So.  768. 

§  224  (La.)  Since  the  adoption  of  the  Consti- 
tution of  1879  (Const  1879,  art.  90),  the  only 
province  of  the  Supreme  Court  has  been  to  pro- 
vide a  means  for  correcting  errors  of  other 


courts,  or  a  remedy  where  no  other  is  provided, 
or  where  the  remedy  provided  is  inadequate. — 
Bloomfield  v.  Thompson,  64  So.  853. 

§224  (La.)  An  appeal  from  an  order  dissolv- 
ing an  injunction  must  under  Act  No.  19  of 
1912,  be  transferred  from  the  Supreme  Court 
to  the  Court  of  Appeals,  where  the  record  did 
not  show  that  the  amount  in  controversy  exceed- 
ed $2,000,  below  which  the  Supreme  Court's  ju- 
risdiction does  not  extend.— Blacbe  v.  Greco,  64 
So.  873. 

COVENANTS. 

IV.  ACTIONS  FOR  BREACH. 

§  1 30  (La.)  Where  a  person  sells,  by  warranty 
deed,  lumber  which  he  does  not  own,  his  vendee 
may,  on  eviction  by  the  real  owner,  recover  the 
purchase  price  paid. — Arbuthnot  t.  vBig  Pine 
Lumber  Co.,  64  So.  401. 

CREDIBILITY. 

See  Witnesses,  §§  317-372. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Bankruptcy;  Fraudulent  Convey- 
ances; Garnishment. 

CRIME  AGAINST  NATURE. 

See  Sodomy. 

CRIMINAL  LAW. 

See  Assault  and  Battery.  §§  56-86;  Bail ;  Bas- 
tards; Bigamy;  Bribery;  Embezzlement; 
Extradition ;  False  Pretenses ;  Forgery ; 
Grand  Jury:  Homicide;  Indictment  and  In- 
formation; Intoxicating  Liquors,  §!  198-242 ; 
Larceny;  Obstructing  Justice;  Rape;  Re- 
ceiving Stolen  Goods;  Robbery;  Sodomy; 
Weapons ;  Witnesses. 

IV.  JURISDICTION. 

§  99  (Ala.App.)  A  bail  bond  requiring  accused 
to  appear  in  the  circuit  court  to  answer  the 
charge  of  violating  the  prohibition  law  was 
sufficient  to  give  the  circuit  court  jurisdiction 
to  try  the  case.— Lee  v.  State,  04  So.  637. 

VL  LIMITATION  OF  PROSECUTIONS. 

§  147  (La.)  Rev.  St.  §  986,  limiting  prosecu- 
tions to  recover  fines  and  forfeitures  to  six 
months,  held  inapplicable  to  a  prosecution  for 
retailing  spirituous  liquors  without  a  license, 
in  violation  of  section  910.  as  amended  by  Acts 
1902,  No.  66,  authorizing  the  imposition  of  both 
fine  and  imprisonment  in  the  discretion  of  the 
court— State  v.  Courlas,  64  So.  141. 

VII.  FORMER  JEOPARDY. 

§  167  (Ala.App.)  Under  Code  1907,  §  1221, 
providing  that  conviction  before  a  recorder 
shall  not  bar  a  prosecution  where  the  facts 
charged  constitute  a  felony,  conviction  of  a 
misdemeanor  in  a  recorder's  court  held  not 
pleadable  as  a  defense  to  an  indictment  charg- 
ing a  felony.— Tarver  v.  State,  64  So.  161. 

VIE  PRELIMINARY  COMPLAINT.  AF- 
FIDAVIT, WARRANT,  EXAMI- 
NATION, COMMITMENT,  AND 
SUMMARY  TRIAL. 

§  260  (Ala.App.)  Under  the  Fuller  Bill,  §  32, 
upon  appeal  to  the  circuit  court,  in  a  prosecu- 
tion for  violating  the  prohibition  law,  the  ap- 
peal is  subject  to  the  rules  governing  appeals 
under  the  Code  from  justices'  or  county  courts, 
except  as  the  section  otherwise  provides.— Lee 
v.  State,  64  So.  637. 

§  260  (Ala. App.)  Under  the  Fuller  Bill,  §  82, 
authorizing  prosecution  for  violating  the  probi- 
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bition  law  to  be  began  by  affidavit  and  so  con- 
tinued in  all  trial  courts,  in  absence  of  objec- 
tion in  the  circuit  court  to  the  failure  to  file  a 
brief  statement  of  the  cause  of  complaint,  as 
required  by  Code  1907,  §  6730,  when  trial  in 
that  court  is  de  novo,  the  filing  of  such  state- 
ment was  not  necessary  to  give  jurisdiction.— 
Captain  v.  State,  64  So.  639. 

IX.  ARRAIGNMENT  AND  PLEAS,  AND 
NOLLE  PROSEQUI  OR  DISCON- 
TINUANCE. 

§279  (Ala.App.)  Under  Acts  Sp.  Sess.  1909, 
p.  315,  f  23,  prescribing  the  time  for  filing  a 
plea  in  abatement  to  an  indictment,  held,  that 
defendant's  plea  not  filed  until  the  succeeding 
term  of  the  court  in  which  he  was  indicted  was 
not  timely,  and  would  be  stricken.— Howell  v. 
State,  64  So.  522. 

§280  (Ala.App.)  A  plea  of  misnomer  held 
insufficient.— Thomas  v.  State,  64  So.  192. 

§  30 1  (La.)  Upon  an  application  to  with- 
draw a  plea  of  not  guilty  on  the  ground  of  ig- 
norance and  error,  the  trial  judge  is  not  con- 
cluded by  the  oath  of  the  accused.— State  v. 
George,  64  So.  800. 

Overruling  of  a  motion  to  withdraw  a  plea  of 
guilty  on  the  ground  of  ignorance  and  error,  in 
view  of  the  qualifying  statement  that  the  ac- 
cused was  informed  of  the  consequences  and  said 
that  he  understood  the  effect  of  his  plea,  held 
not  an  abuse  of  the  trial  court's  discretion. 
-Id. 

X.  EVIDENCE. 

(B)  Fteti  la  lime  and  Relevant  to  Issue* 
and  Res  Gestss. 

§  338  (AlaApp.)  Where,  in  support  of  a  plea 
of  insanity,  the  defendant  offered  evidence  hav- 
ing some  tendency  to  prove  that  he  was  men- 
tally unbalanced  in  consequence  of  information 
which  had  come  to  him  of  the  existence  of  il- 
licit relations  between  his  wife  and  the  deceas- 
ed, the  admission  in  rebuttal  of  evidence  as  to 
the  reputation  of  the  wife  for  chastity,  she  not 
■  being  a  witness,  was  reversible  error.— Brown 
v.  State,  64  So.  170. 

|  338  (Ala.App.)  The  fact  that  defendant  was 
discharged  on  a  preliminary  trial  would  have 
no  bearing  on  any  issue  in  the  regular  trial,  and 
an  objection  to  a  question  by  defendant's  coun- 
sel as  to  that  fact  was  properly  sustained.— 
Boswell  v.  State,  64  So.  188. 

§342  (Ala.App.)  Where  a  fraudulent  intent 
is  necessary  to  be  shown,  great  latitude  is  al- 
lowed in  the  range  of  evidence.— Freeman  v. 
State,  64  So.  514. 

§363  (Ala.)  Acts  or  declarations,  to  be  ad- 
missible under  the  principle  of  res  gestaj,  must 
be  substantially  contemporaneous  with  the  main 
fact  under  consideration,  and  so  closely  con- 
nected with  it  as  to  illustrate  its'  character.— 
Dudley  v.  State,  64  So.  309. 

§  363  (Ala.App.)  Evidence  as  to  how  one  was 
wounded,  and  his  position,  held  admissible,  in 
a  trial  for  homicide,  as  descriptive  of  part  of 
the  occurrence,  the  relative  positions  of  defend- 
ant and  the  deceased,  and  the  direction  of  the 
shots.— Howell  v.  State,  64  So.  522. 

|  364  (Ala.)  Statements  made  by  accused  to 
ofiiccrs  soon  after  the  commission  of  the  alleged 
crime  are  not  part  of  the  res  gestae  but  are 
merely  self-serving  declarations  when  offered  by 
accused,  but  the  statements  are  admissible 
againBt  him.— Clayton  v.  State,  64  So.  76. 

§  364  (Ala.)  Declarations  made  by  defendant, 
after  being  shot  at  and  while  he  was  procuring 
the  gun  with  which  he  killed  deceased,  held 
properly  admitted— Dudley  v.  State,  64  So.  309. 

§364  (Ala.App.)  When  the  defense  was  that 
deceased  was  killed  under  the  mistaken  belief 
that  he  was  another  person,  the  court  properly 
refused  to  permit  defendant  to  show  what  he 
did  after  he  discovered  he  had  killed  deceased; 
it  not  being  a  part  of  the  res  gestae.— Vinson  v. 
State,  64  So.  639. 


1 364  (Ala, App.)  It  Is  permissible  to  prove,  as 
a  part  of  the  res  gestae,  that,  while  the  diffi- 
culty was  going  on,  accused  told  a  bystander  to 

"knock  h  Pr  out  of  the  deceased.— Tiller  v. 

State,  64  So.  653. 

§366  (Ala.App.)  Where  deceased  lived  for 
some  months  after  shooting,  evidence  that  he 
was  drinking  or  drunk  when  he  fell  oat  of  a 
wagon  subsequent  to  the  shooting  and  several 
weeks  before  his  death  held  no  part  of  the  res 
gestae  and  irrelevant— Hooten  v.  State,  64  So. 

§368  (La.)  A  statement  by  a  third  person 
to  defendant  near  the  time  of  the  homicide  held 
admissible  as  part  of  the  res  gestae.— State  v. 
Gauthreaux,  64  So.  680. 

(C)  Other  Offense*,  and  Character  of  Ac- 
cused. 

§369  (Ala. App.)  In  a  prosecution  for  the 
wrongful  sale  of  liquor,  where  the  state  proved 
by  direct  evidence  certain  specified  sales,  it  was 
error  to  permit  evidence  of  other  sales,  nor  was 
the  admission  of  such  evidence  cured  by  an  at- 
tempt to  limit  it  to  proof  of  the  sales  elected.— 
Moore  v.  State,  64  So.  520. 

Evidence  of  another  and  similar  offense  is 
inadmissible,  except  when  necessary  to  show 
scienter  or  intent,  establish  identity,  complete 
the  res  gestae,  show  motive,  or  make  out  a 
chain  of  circumstantial  evidence  of  guilt. — Id. 

§  369  (Ala.App.)  It  was  error  to  compel  ac- 
cused on  cross-examination  to  answer  that  be 
had  been  convicted  of  a  similar  offense  the  pre- 
vious year ;  such  conviction  being  only  relevant 
to  the  question  of  punishment,  under  Acts  Sp. 
Sess.  1909,  p.  10,  §  3.— Wiliingham  v.  State. 
64  So.  544. 

§369  (Miss.)  It  was  error  to  admit  evidence 
in  a  rape  case  of  other  acts  between  accused  and 
prosecutrix  occurring  subsequent  to  that  charg- 
ed in  the  indictment— Collier  v.  State,  64  So. 
373. 

A  previous  or  subsequent  offense  committed 
by  accused  can  be  proved  only  where  it  is  con- 
nected with  that  charged,  and  throws  light 
upon  accused's  motive,  or  where  it  forms  part 
of  a  chain  of  circumstances  so  connected  that 
the  whole  must  be  shown  in  order  to  interpret 
its  part — Id. 

(K)  Best  and  Secondary  and  Demonstra- 
tive Evidence. 

§  398  (La.)  Testimony  of  witness  as  to  wheth- 
er the  bull  sto'en  was  a  natural  muley  or  de- 
horned held  properly  admitted,  over  objection 
that  the  bull  was  the  best  evidence. — State  v. 
Hawthorn,  64  So.  873. 

§402  (Ala.App.)  Where  the  original  verdict 
is  shown  to  be  lost,  its  contents  may  be  proved 
by  paroL— Lewis  v.  State,  64  So.  537. 

§  404  (Ala.App.)  In  a  prosecution  for  violat- 
ing the  liquor  law,  it  was  not  error  to  admit  a 
bottle  of  whisky,  identified  by  a  witness  as  pur- 
chased from  defendant,  and  by  the  sheriff  as  the 
one  delivered  to  him  by  the  witnesses  who  tes- 
tified as  to  the  purchase,  though  the  bottle  bore 
a  label  containing  written  memoranda  as  to  such 
purchase,  but  of  which  there  was  independent 
evidence.— Harris  v.  State,  64  So.  352. 

§  404  (Ala.App.)  Where,  in  a  prosecution  for 
keeping  a  gaming  table,  there  was  evidence  that 
accused  and  others  used  a  table  in  a  certain 
room  for  gaming,  it  was  permissible  to  show 
the  jury  another  table  of  a  kind  commonly  used 
in  games  of  chance,  found  in  the  room.— Adams 
v.  State,  64  So.  371. 

(F)  Admissions,  Declarations,  aad  Hear- 
say. 

§  406  (Ala.App.)  In  a  prosecution  for  a  viola- 
tion of  the  liquor  law,  defendant's  claim  affida- 
vit, though  made  in  a  proceeding  based  on  the 
issuance  of  an  insufficient  affidavit  for  a  search 
warrant,  and  though  it  had  lost  its  character 
as  a  valid  sworn  instrument,  said  a  written 


Digitized  by 


Google 


1051 


INDBX-DIGB8T 


Criminal  Law 


statement  against  interest,  admissible  as  any 
other  written  statement  containing  the  same 
matter.— Coleman  v.  State,  64  So.  529. 

f  407  (Ala. App.)  It  was  error  to  permit  a  wit- 
ness to  testify  as  to  statements  by  defendant's 
wife  in  the  presence  of  defendant  directly  after 
the  homicide,  where  they  did  not  call  for  a  re- 
ply by  defendant,  as  they  were  not  admissions 
by  him.— Vinson  v.  State,  64  So.  639. 

if  4 1 9, 420  (Ala. App.)  In  a  prosecution  for 
assault  with  intent  to  mnrder,  a  question  as  to 
what  witness'  -brother  had  come  to  testify  held 
properly  excluded  as  calling  for  hearsay  evi- 
dence.—Tarver  •▼.  State,  64  So.  161. 

{{419,  420  (Ala. App.)  It  was  error  to  permit 
a  witness  to  testify  as  to  statements  by  defend- 
ant's wife  in  the  presence  of  defendant  directly 
after  the  homicide,  where  they  did  not  call  for 
a  reply  by  defendant,  as  they  were  mere  hear- 
say.—Vinson  v.  State,  64  So.  639. 

(H)  Documentary  Evidence  and  Exclusion 
of  Parol  Evidence  Thereby. 

§434  (Ala.App.)  A  witness  cannot  testify  to 
entries  on  books  or  items  on  statements  of  ac- 
count when  be  has  no  personal  knowledge  of 
their  correctness,  although  such  witness  could 
testify  that  statements  had  been  received  from 
i  bank  to  show  the  existence  of  the  bank  send- 
ng  them.— Young  v.  State,  64  So.  171. 

{437  (Ala.App.)  In  connection  with  testi- 
mony of  a  witness  giving  some  description  of 
lefendant's  store,  where  he  testified  to  finding 
lome  liquors,  a  diagram  of  the  place,  drawn  by 
lim,  may  be  admitted.— McWhorter  v.  State,  64 
5o.  158. 

(I)  Opinion  Evidence. 

8  448  (Ala-App.)  In  a  prosecution  for  assault 
vith  intent  to  murder  a  question  as  to  what 
vitness'  brother  had  come  to  testify  held  prop- 
>rly  excluded  as  calling  for  a  conclusion  as  to 
he  un communicated  motives  or  intentions  of 
mother.— Tarver  v.  State,  64  So.  161. 

§  448  (La.)  Statement  of  a  witness  that  the 
lull  stolen  was  a  natural  muley,  and  not  dehorn- 
d,  held  not  objectionable  as  mere  opinion  evi- 
lence.— State  v.  Hawthorn,  64  So.  878. 

{479  (Ala.)  A  physician,  who  examined  a 
round  inflicted  on  a  person  by  a  bullet,  was 
ompetent  to  testify  to  the  direction  the  bullet 
allowed  on  entering  the  body.— Clayton  v.  State, 
4  So.  76. 

§  489  (Ala.App.)  Where  an  expert  witness  tes- 
fied  as  to  what  caused  the  death  of  a  horse,  in 

prosecution  for  wrongfully  killing  the  horse 
le  court  should  have  permitted  reasonable  lati- 
lde  in  cross-examination  to  test  the  means  and 
:curacy  of  the  witness'  knowledge.— McDade 

State.  64  So.  519. 

a)  Evidence  at  Preliminary  Examination 
or  at  Former  Trial. 

§  546  (Ala-App.)  An  objection  to  a  question 
y  counsel  for  one  of  several  jointly  indicted 
t  to  -what  a  codefendant  had  admitted  on  pre- 
ninary  trial  was  properly  sustained,  where  the 
defendant  was  present  in  court  and  had  not 
;t  testified.— Boswell  v.  State,  64  So.  188. 
8  547  (Fla.)  Under  Laws  1909,  c.  5897,  it 
as  error  to  permit  the  official  stenographer  to 
ad  the  testimony  of  two  absent  witnesses  as 
ven  at  a  former  trial— Coley  v.  State,  64  So. 
il. 

(M)  Welarht  and  Sufficiency. 

g  549  (Ala.App.)  A  finding  by  the  trial  court 
tting  without  a  jury  held  supported  by  the 
Btimony.— Wright  v.  State,  64  So.  173. 

|  552  (Miss.)  Circumstantial  evidence  to  sup- 
>rt  a  conviction  must  prove  guilt  beyond  a 
asonable  doubt,  and  exclude  every  other  rea- 
nable  hypothesis  than  that  of  guilt.— Sim- 
ons v.  State,  64  So.  721. 


{560  (Ala.App.)  The  jury  is  not  bound  to 
convict  on  the  mere  preponderance  of  the  evi- 
dence—Adams v.  State,  64  So.  371. 

f  561  (Ala.App.)  Where  the  jury  from  all  the 
evidence  believes  beyond  a  reasonable  doubt  that 
defendant  is  guilty,  they  must  convict,  though 
they  may  also  believe  it  possible  that  he  is  not 
guilty.— Hooten  v.  State,  64  So.  200. 

{561  (Ala.App.)  The  existence  of  a  doubt  as 
to  the  truth  of  a  statement  as  to  a  material  fact 
testified  to  by  any  one  of  the  state's  witnesses 
will  not  prevent  a  conviction  if,  upon  a  con- 
sideration of  ail  the  evidence,  the  jury  are  con- 
vinced beyond  a  reasonable  doubt — Hubbard  v. 
State,  64  So.  633. 

Where  a  single  fact  is  proved  to  the  satisfac- 
tion of  the  jury  which  is  inconsistent  with  de- 
fendant's guilt,  it  is  sufficient  to  raise  a  rea- 
sonable doubt,  and  to  require  an  acquittal.— Id. 

{561  (Ala.App.)  An  instruction  that,  if  the 
jury  had  no  reasonable  donbt  of  defendant's 
guilt,  although  they  might  believe  it  possible 
that  he  was  not  guilty,  he  should  be  convicted 
is  correct— Lovett  v.  State,  64  So.  643. 

{  562  (Miss.)  Proof  of  the  trailing  of  accused 
by  experienced  bloodhounds,  unaccompanied  by 
other  proof,  is  insufficient  to  sustain  a  convic- 
tion.—Carter  v.  State,  64  So.  215. 

{563  (AUuApp.)  The  corpus  delicti  may  be 
proven  by  circumstances  from  which  the  jury 
might  reasonably  infer  that  the  offense  has  been 
committed,  and  positive  evidence  is  unneces- 
sary—Truett  v.  State,  64  So.  529. 

1564  (Miss.)  A  conviction  for  an  unlawful 
sale  of  liquor,  charged  to  have  been  made  in 
T.  county,  where  there  was  no  evidence  of  a 
sale  in  that  county,  will  be  reversed.— Quillen 
v.  State,  64  So.  736. 

XI.  TIME    OF    TRIAL    AND  CONTIN- 
UANCE. 

{586  (La.)  The  denial  of  a  continuance  is 
discretionary. — State  v.  Hollingsworth,  64  So. 
409. 

§  589  (Ala.)  Denial  of  a  continuance  on  the 
ground  of  sickness  held  not  improper— Bryant 
v.  State,  64  So.  333. 

( 593  (La.)  Refusal  of  continuance  on  the 
ground  that  the  leading  counsel  for  accused  was 
absent  and  that  it  would  be  impossible  for  him 
to  be  properly  represented  because  other  counsel 
were  not  familiar  with  the  defense  held  ground 
for  reversal— State  v.  Hollingsworth,  64  So. 
409. 

{593  (La.)  Denial  of  a  continuance  for  ab- 
sence of  the  leading  counsel  for  accused,  while 
in  attendance  on  the  constitutional  convention, 
held  not  error  (Rev.  St  §  126,  Act  No.  196  of 
1912).-State  v.  Hawthorn,  64  So.  873. 

{594  (La.)  An  application  for  a  continuance 
for  absence  of  a  witness  is  addressed  to  the 
sound  discretion  of  the  trial  court— State  v. 
Jackson,  64  So.  481. 

{  594  (La.)  Where  absent  witnesses  reside  in 
another  state,  the  granting  or  refusing  of  a  con- 
tinuance is  within  the  trial  court's  sound  dis- 
cretion—State v.  Hawthorn,  64  So.  873. 

Accused  is  not  entitled  to  a  continuance  for 
absence  of  nonresident  witnesses,  where  there  is 
no  assurance  that  they  will  be  present  when  the 
case  is  again  called  for  trial — Id. 

{  595  (Ala.App.)  Refusing  defendant's  motion 
for  continuance,  or  postponement  of  trial,  that 
he  might  have  witnesses  brought  in  by  attach- 
ment was  not  error,  he  in  no  way  having  in- 
dicated to  the  court  that  he  expected  to  elicit 
any  material  testimony  from  either  witness.— 
Malone  v.  State,  64  So.  632. 

{  598  (La.)  Where  accused  applies  for  a  con- 
tinuance for  absence  of  a  witness,  be  must  show 
diligence,  and  on  second  application  on  such 
ground  extraordinary  diligence  must  be  shown. 
—State  v.  Jackson,  64  So.  481. 
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|  598  (La.)  Accused  is  not  entitled  to  a  con- 
tinuance for  absence  of  witnesses,  where  it  does 
not  appear  that  he  has  exercised  due  diligence 
to  procure  them.— State  v.  Hawthorn,  64  So. 
873. 

S  600  (Ala.App.)  A  statement  is  properly- 
stricken  from  a  showing  made  by  defendant  for 
an  absent  witness;  the  fact  recited  therein  be- 
ing immaterial  to  any  issue  in  the  case.— Hale 
v.  State,  64  So.  530. 

XII.  TRIAL. 

(A)  Preliminary  Proceeding*. 

8  622  (Ala.App.)  There  is  no  error  in  allow- 
ing a  motion  bv  the  state  for  severance  of  code- 
fendants,  a  defendant  having  no  inherent  right 
to  demand  a  joint  trial,  nor  under  Code  190 1 ,  § 
7842,  which  only  gives  a  codefendant  the  right 
to  demand  a  separate  trial. — Felder  v.  State, 
64  So.  162. 

Where  one  severance  of  a  number  of  codefend- 
ants  has  been  allowed  any  further  motion  for 
severance  ia  addressed  to  the  discretion  of  the 
court— Id. 

8  622  (La.)  An  accused  is  not  entitled  to  a 
severance  on  the  ground  that  he  desires  to  call 
his  codefendant  as  a  witness,  because,  while  the 
latter  cannot  be  compelled  to  incriminate  him- 
self, he  may  be  called  as  a  witness  for  his  code- 
fendant.—State  v.  Phenix,  64  So.  129. 

§  631  (Miss.)  Under  Code  1906,  f  1481,  pro- 
viding that  one  indicted  for  a  capital  crime 
shall,  on  demand,  have  a  list  of  the  venire  de- 
livered to  him  at  least  one  "day  before  the  trial, 
accused  was  not  entitled  to  have  Buch  list 
where  the  question  was  first  raised  on  motion 
to  quash  for  failure  to  serve  the  list— Collier 
v.  State,  64  So.  373. 

§  632  (La.)  A  motion  to  set  aside  the  assign- 
ment for  trial  was  properly  overruled  when 
based  merely  on  the  allegation  that  a  juror  who 
acted  on  a  former  trial  of  the  same  case,  where- 
in a  mistrial  was  entered,  had  been  indicted 
for  perjury  committed  while  serving  as  such 
juror,  and  that  such  juror  was  ready  for  trial. 
—State  v.  Blue,  64  So.  411. 

(B)  Course  and  Conduct  of  Trial  In  Gen- 
eral. 

§651  (La.)  In  a  prosecution  for  stealing  a 
bull,  the  judge  properly  refused  to  permit  the 
jury  to  go  into  Mississippi  to  view  the  animal.— 
State  v.  Hawthorn,  64  So.  873. 

§  656  (Ala.)  The  statement  of  the  presiding 
judge,  made  in  response  to  objection  to  evidence, 
on  a  trial  for  the  killing  of  a  hack  driver  by  a 
customer,  as  to  the  distance  the  hack  was  from 
the  sidewalk  at  the  time  and  place  of  the  diffi- 
culty, that  he  thought  it  was  a  fact  that,  if  a 
man  was  on  the  sidewalk  and  the  hack  was  in 
the  street,  the  man  would  have  to  step  down  to 
get  to  the  hack  was  not  prejudicial.— Clayton  v. 
State,  64  So.  76. 

(C)  Reception  of  Evidence. 

§  665  (Ala.App.)  Whether  a  witness,  who  vio- 
lated the  rule,  should  be  permitted  to  testify 
was  within  the  discretion  of  the  trial  court— 
Belk  v.  State,  64  So.  515. 

|  684  (Ala.)  On  trial  for  murder,  testimony  of 
a  physician  as  to  the  direction  the  pistol  bullet 
followed  on  entering  decedent's  body  was  ad- 
missible as  against  the  objection  that  it  was 
brought  out  on  rebuttal  examination  instead  of 
on  direct  examination. — Clayton  v.  State,  64 
So.  76. 

(D)  Objections    to    Evidence.    Motions  to 
Strike  Oat,  and  Exceptions. 

fi  693  (Ala.App.)  Accused  could  not  require 
the  court  to  exclude  answers  to  questions  to 
which  no  objection  was  made.— Tillia  v.  State, 
64  So.  527. 

§  693  (Ala.App.)  A  party  cannot  speculate  on 
a  favorable  answer  by  not  objecting  to  the  ques- 


tion as  to  the  good  character  of  the  assaulted 

party,  and  then  move  to  exclude  the  answer 
responsive  thereto.— McDaniel  v.  State,  64  So. 
641. 

8  695  (Ala.App.)  In  a  prosecution  of  joint  de- 
fendants, a  confession  by  one,  being  admissible 
at  least  against  that  one,  was  properly  admit- 
ted in  evidence  over  a  general  objection  by  one 
of  the  others.— Boswell  v.  State,  64  So.  188. 

8698  (Ala.App.)  Where  defendant  rightfully 
objects  and  excepts  to  the  admission  of  a  paper 
in  evidence,  he  cannot  be  held  to  have  waived 
the  error,  or  be  held  not  prejudiced,  because  the 
paper  was  afterwards  admitted  over  hia  objec- 
tion on  the  same  grounds,  but  to  which  he  did 
not  reserve  an  exception.— Young  v.  State,  64 
So.  171. 

(E)  Ararnments  and  Condnet  of  GouteL 

8  728  (Ala.App.)  Where  defendant  objected  to 
part  of  the  solicitor's  argument  because  not 
baaed  on  the  evidence,  whereupon  the  steno- 
graphic report  of  the  testimony  of  a  witness 
was  read,  and  defendant's  counsel  then  said, 
"Go  ahead."  the  objection  was  waived. — Belk 
v.  State,  64  So.  515. 

8  730  (La.)  The  statement  of  the  prosecuting 
attorney  that  the  jury  had  no  more  moral  right 
to  decide  the  case  on  the  testimony  of  accused 
alone  than  he  had  to  kill  one  of  the  jurors  held 
harmless,  where  the  judge  warned  the  jury  that 
they  were  not  to  be  guided  by  the  argument  of 
counsel.— State  v.  Carroll,  64  So.  868. 

OF)  Province  of  Court  and  Jury  la  Gen- 
eral. 

f  737  (La.)  Where  the  boundary  line  between 
two  parishes  has  not  been  established  by  joint 
survey  pursuant  to  Rev.  St  f  2624,  the  ques- 
tion of  the  venue  of  a  crime  alleged  to  have 
been  committed  in  one  parish  should  be  refer- 
red to  the  jury.— State  v.  Malone,  64  So.  711. 

8  741  (Ala.App.)  In  a  prosecution  for  a  viola- 
tion of  the  liquor  law,  the  weight  to  be  given 
defendant's  admission  of  ownership,  contained 
in  his  claim  affidavit  against  the  property  seiz- 
ed, held  for  the  jury  upon  consideration  of  all 
the  circumstance  a.— Coleman  v.  State,  64  So. 
529. 

|74l  (Ala.App.)  The  affirmative  charge  can- 
not be  given  when  there  is  any  evidence  tend- 
ing to  support  a  conviction.— Cheshire  v.  State, 
64  So.  544. 

§  747  (Ala-App.)  The  evidence  being  conflict- 
ing, defendant  is  not  entitled  to  the  affirmative 
charge.— McWhorter  v.  State,  64  So.  158. 

8  747  (Ala.App.)  Where  evidence  was  con- 
flicting, the  court  properly  submitted  the  case 
to  the  jury,  and  refused  general  charges  in  de- 
fendant's behalf.— McDaniel  v.  State,  64  So. 
641. 

8  753  (Ala-App.)  Where  the  evidence  was  en- 
tirely circumstantial,  and  not  inconsistent  with 
innocence,  or  sufficient  to  overcome  the  pre- 
sumption of  innocence,  the  general  affirmative 
charge  should  have  been  given. — Starkes  v. 
State,  64  So.  158. 

8  755  (Ala.App.)  A  charge  invading  the  prov- 
ince of  the  jury  was  properly  refused.— Howell 
v.  State,  64  So.  522. 

8  757  (Ala.App.)  A  request  to  charge  that  if. 
after  considering  all  the  evidence,  the  jury  be- 
lieved that  a  certain  witness  exhibited  malice 
toward  accused  they  might  disregard  the  txi- 
dence  was  properly  refused.— Adams  v.  State, 
64  So.  371. 

The  court  could  not  instruct  as  to  the  weight 
to  be  given  the  evidence  of  a  particular  wit- 
ness should  they  find  that  he  held  malice  toward 
accused.— Id. 

§  758  (La.)  Under  ConBt  art  179,  Rev.  St.  8 
991,  and  Act  No.  41  of  1904,  held  error  to  in- 
struct that  the  jury  might  consider  the  interest 
of  accused  in  weighing  his  testimony.— State  v. 
Carroll,  64  So. 
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§§763,  764  (Ala-App.)  As  instruction  that 
defendant  did  not  provoke  the  fatal  difficulty 
was  properly  refused,  as  invading  the  province 
of  the  jury.— Wood  v.  State,  64  So.  644. 

An  instruction  that  the  fact  that  defendant 
carried  a  pistol  is  no  evidence  that  defendant  is 
guilty  held  properly  refused,  as  invading  the 
province  of  the  jury. — Id. 

(G)  Necessity,  Requisites,  and  Sufficiency 
of  Instructions. 

§  782  (Ala.)  Defendant  held  not  entitled  to  a 
charge  that,  if  the  jury  can  reconcile  the  evi- 
dence with  the  theory  that  he  is  innocent,  it  is 
its  duty  to  acquit— Walker  v.  State,  64  So.  361. 

§  782  (Ala-App.)  It  was  not  error  to  refuse  a 
charge  directing  the  jury  to  consider  a  fact,  if 
believed,  without  requiring  the  belief  or  finding 
to  be  based  on  evidence  adduced.— Lewis  v. 
State,  64  So.  537. 

§  782  (Ala.App.)  A  requested  instruction  that 
it  is  not  the  duty  of  the  jury  to  convict  de- 
fendant to  vindicate  the  law,  or  improve  public 
morals,  unless  the  evidence  was  so  convincing 
as  to  lead  their  minds  to  the  conclusion  that 
defendant  could  not  be  innocent,  is  properly  re- 
fused.— Lovett  v.  State,  64  So.«643. 

|  783  (Ala.App.)  The  court  did  not  err  in 
refusing  a  requested  instruction  which  directed 
an  acquittal  unless  the  jury  believed  that  de- 
fendants followed  the  complaining  witness,  or 
went  along  with  him  to  the  place  where  the  al- 
leged- robbery  took  place.— Boswell  v.  State,  64 
So.  188. 

§  784  (Miss.)  The  court,  charging  that  cir- 
cumstantial evidence  may  support  a  conviction, 
must  also  charge  that  the  evidence  must  ex- 
clude every  other  reasonable  hypothesis  than 
that  of  guilt.— Simmons  v.  State,  64  So.  721. 

§  785  (Ala.App.)  That  a  state's  witness,  a 
white  man,  inconvenienced  himself  so  greatly, 
is  shown  by  his  testimony,  in  watching  defend- 
ing a  negresa,  to  obtain  evidence  to  substan- 
:iate  rumor  of  her  guilt  of  adultery,  held  to 
•equire  the  giving  of  her  requested  charge  as  to 
lisregarding  his  testimony,  in  case  he  had  ex- 
libited  prejudice  against  her.— Branch  v.  State, 
54  So.  507. 

§  785  (Ala.App.)  In  a  trial  for  homicide,  in- 
struction that  defendant  could  not  be  convicted 
f  there  was  a  reasonable  doubt  of  the  truth  of 
tatements  as  testified  to  by  the  state's  wit- 
lesses  as  to  any  material  fact  held  properly  re- 
used as  misleading.— Hubbard  v.  State,  64  So. 
33. 

§  786  (La.)  An  instruction  that  the  jury  could 
oasider  the  interest  of  accused  in  determining 
is  credibility  as  a  witness  held  erroneous.— 
Itate  v.  King,  64  So.  1007. 

§  789  (Ala.App.)  A  requested  instruction 
tiat,  if  there  was  one  single  fact  proved  to  the 
atisfaction  of  the  jury  inconsistent  with  de- 
?r»danf  s  guilt,  it  was  sufficient  to  raise  a  rea- 
dable doubt  should  have  been  given  where 
aere  was  evidence  of  facts  inconsistent  with 
uilt.— Doty  v.  State,  64  So.  170. 

A.  charge  "that  each  and  every  one  of  you  is 
a  titled  to  have  his  own  conception  of  what 
institutes  a  reasonable  doubt,"  and  that  be- 
>re  the  jury  could  convict  the  evidence  must 
>nvince  each  juror  of  defendant's  guilt  beyond 

reasonable  doubt,  and  that  if  any  juror  had 

reasonable  doubt  defendant  could  not  be  con- 
ic ted,  held  not  erroneous.— Id. 

§  789  (Ala.App.)  The  court's  explanation  of 
ie    words  "satisfied  to  a  moral  certainty,"  in 

charge  given  at  defendant's  request,  as  mean- 
ig,  not  to  an  absolute,  or  mathematical,  or  ir- 
fvocable  certainty,  but  "convinced  beyond  a 
•asonable  doubt,'1  is  correct.— Hale  v.  State, 
I    So.  530. 

£  798  (Ala.App.)  On  a  trial  for  homicide  it 
ae  not  error  to  charge  that  the  jurors  all  must 


agree  before  they  could  render  a  verdict.— Hoot- 
en  v.  State,  64  So.  200. 

i  798 '/2  (Ala.App.)  Where  an  indictment  con- 
tains three  counts,  the  court  is  not  required  to 
instruct  the  jury  to  find  a  verdict  of  not  guilty 
as  to  one  or  all  of  the  counts  separately.— Angle 
v.  State,  64  So.  646. 

§798'/2  (La.)  As  applied  to  direction  to  the 
foreman  of  a  jury  to  sign  the  verdict  "as  fore- 
man," the  word  "as"  is  used  in  its  ordinary 
sense,  meaning  in  the  character  or  under  the 
name  of. — State  v.  Blue,  64  So.  411. 

§  798>/2  (La.)  Where  the  indictment  charges 
"burglary  and  larceny,"  the  court  may  instruct 
that  the  jury  may  bring  in  either  a  verdict  of 
guilty  or  not  guilty,  and  need  not  instruct  that 
it  may  bring  in  one  of  such  verdicts  or  a  ver- 
dict of  "guilty  of  larceny."— State  v.  Fuselier, 
64  So.  493. 

§  800  (Ala.App.)  It  is  proper  for  the  court  to 
give  of  Its  own  motion  correct  explanations  of 
the  meaning  of  charges  given  by  it  at  defend- 
ant's request.— Hale  v.-  State,  64  So.  530. 

§  805  (Ala.App.)  A  requested  instruction  that, 
if  it  was  probable  that  defendant  was  innocent, 
the  jury  should  promptly  acquit  him  was  ob- 
jectionable in  the  use  of  the  word  "promptly."— 
McDade  v.  State,  64  So.  519. 

§  807  (Ala.)  A  requested  instruction  which  la 
argumentative  is  properly  refused.— Clayton  v. 
State,  64  So.  76. 

§  807  (Ala.)  An  instruction  held  properly  re- 
fused, being  argumentative.— Waldrop  v.  State, 
64  So.  80. 

§  807  (Ala.)  Defendant's   requested  instruc- 
tions as  to  the  weight  and  sufficiency  of  evidence  . 
held  properly  refused  as  being  argumentative.— 
Bryant  v.  State,  64  So.  333. 

8  807  (Ala.App.)  A  request  to  charge  that  de- 
fendant could  not  be  convicted  unless  every  ju- 
ror was  reasonably  satisfied  of  his  guilt,  and 
was  so  satisfied  from  the  evidence  alone  beyond 
all  reasonable  doubt,  and  to  a  moral  certainty, 
was  not  argumentative.— McDade  v.  State,  64 
So.  519. 

§  809  (Ala.App.)  Requested  charges,  being 
clearly  involved,  confusing,  and  misleading,  are 
properly  refused.— Hale  v.  State,  64  So.  530. 

§  8 1 1  (Ala.)  A  requested  instruction  that  in 
a  criminal  case  evidence  of  accused's  previous 
good  character  is  admissible  for  him,  not  only 
where  a  doubt  exists  of  his  guilt,  but  where  it 
is  sought  to  create  a  doubt  of  guilt,  is  properly 
refused,  because  singling  out  a  part  of  the  evi- 
dence.—Clayton  v.  State,  64  So.  76. 

A  requested  instruction  which  singles  out  part 
of  the  evidence  and  directs  the  jury  to  consid- 
er that  part  is  properly  refused.— Id. 

A  requested  charge  which  gives  undue  promi- 
nence to  parts  of  the  evidence  is  properly  refus- 
ed.—Id. 

§  81 1  (Ala.App.)  On  trial  for  homicide,  an  in- 
struction held  properly  refused  as  singling  out 
a  particular  feature  of  the  evidence  and  in- 
structing the  jury  to  weigh  the  evidence  on  that 
subject— Ilooten  v.  State,  64  So.  200. 

§814  (Ala.App.)  An  instruction  which  hy- 
pothesizes a  fact  of  which  there  is  no  evidence, 
is  properly  refused.— Hooten  v.  State,  64  So. 
200. 

§814  (Ala.App.)  A  requested  instruction,  that 
if  any  state's  witness  "has  exhibited  prejudice 
or  anger  against  defendant,  and  satisfied  you 
he  has  not  testified  truly,  and  is  unworthy  of 
belief.  •  •  *  you  may  disregard  it,"  not  be- 
ing abstract  as  applied  to  the  evidence,  should 
be  given.— Stinson  v.  State,  64  So.  507. 

§814  (Ala.App.)  A  requested  charge  that  un- 
less the  jury  believed  that  defendant  was  in 
possession  of  the  anvil  alleged  to  have  been 
stolen  and  in  determining  whether  he  was  in 
possession  they  could  look  to  the  evidence  that 
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the  anvil  in  evidence  was  the  only  one  in  de- 
fendant's shop  daring  that  time,  and  if  they  find 
that  witnesses  did  so  testify  the  jury  mast  ac- 
quit, held  properly  refused ;  there  being  also 
evidence  that  the  stolen  anvil  had  been  in  his 
shop.— Murphey  v.  State,  64  So.  520. 

1 814  (Ala.App.)  Where  it  was  not  a  neces- 
sary conclusion  from  the  evidence  that  defend- 
ant was  within  his  cartilage  at  the  time  of  the 
killing,  a  charge  that  accused  was  within  his 
curtilage,  and  not  bound  to  retreat,  was  prop- 
erly refused.— Hubbard  t.  State,  64  So.  633. 

1 815  (Ala.)  A  requested  charge  which  ignores 
parts  of  the  evidence  is  properly  refused. —Clay- 
ton v.  State,  64  So.  76. 

S  8 1 5  (Ala.App.)  In  a  prosecution  for  embez- 
zlement, where  there  was  evidence  supporting 
the  state's  contention  that  any  sale  to  defend- 
ant had  been  a  conditional  sale,  and  defend- 
ant's contention  of  a  sale  to  him,  charges  pred- 
icating acquittal  on  the  jury's  belief  of  a  sale 
to  defendant  held  not  to  exclude  the  idea  of  a 
conditional  sale.— Freeman  v.  State,  64  So.  514. 

In  a  prosecution  for  embezzlement,  where  the 
jury  might  have  inferred  that  defendant  was 
the  servant  or  agent  of  another,  instructions  to 
the  contrary  held  properly  refused.— Id. 

(H)  Reqneid   for  Instructions. 

1824  (Miss.)  Error  cannot  be  predicated  on 
failure  to  define  murder,  where  neither  party 
request  it ;  Code  1906,  I  793,  expressly  forbid- 
ding it  in  such  case.— Dixon  v.  State,  64  So. 
46a 

§  824  (Miss.)  The  court  need  not  charge  on  an 
issue  raised  by  the  evidence  of  accused,  unless 
requested  so  to  do.— Akroid  v.  State,  64  So. 
936. 

§826  (Ala.App.)  Under  Code  1907,  |  5364, 
the  fact  that  before  the  argument  defendant's 
counsel  had  submitted  a  number  of  charges  did 
not  justify  the  court  in  refusing  to  consider  oth- 
er written  charges  requested  at  the  conclusion 
of  the  court's  oral  charge,  and  before  the  jury 
retired.— Vinson  v.  State,  64  So.  639. 

S  829  (Ala.)  It  is  not  error  to  refuse  request- 
ed instructions  covered  by  charges  given  at  the 
request  of  accused.— Clayton  v.  State,  64  So.  76. 

i  829  (Ala.)  The  refusal  of  a  requested 
charge,  duplicated  in  a  charge  given  at  party's 
instance,  held  not  error.— Bryant  v.  State,  64 
So.  333. 

§829  (Ala.)  An  instruction  fully  covered  by 
the  charge  given  is  properly  refused.— Bonner  v. 
State,  64  So.  592. 

1829  (Ala.App.)  A  requested  charge  to  ac- 
quit unless  the  evidence  excluded  every  reason- 
able supposition  but  that  of  defendant's  guilt 
held  covered  by  a  charge  to  acquit,  unless  it 
excluded  to  a  moral  certainty  every  reasonable 
hypothesis  but  that  of  defendant's  guilt,  since 
the  words  "supposition"  and  "hypothesis"  were 
equivalent.— Howell  v.  State,  64  So.  522. 

In  view  of  instructions  on  the  weight  and  suf- 
ficiency of  evidence  given  at  defendant's  re- 
quest, held,  that  he  could  not  complain  of  re- 
fusal to  give  another  requested  charge  thereon. 
■—Id. 

Requested  instructions  substantially  covered 
by  the  instructions  given  at  the  party's  request 
were  properly  refused.— Id. 

{829  (Ala.App.)  Instructions  requested  by 
defendant  were  properly  refused  where  substan- 
tially covered  in  instructions  given  at  his  re- 
quest—Hubbard  v.  State,  64  So.  633. 

§  829  (La.)  Special  instructions  are  properly 
refused  when  covered  by  the  general  charge. — 
State  v.  Addison,  64  So.  497. 

f  830  (Ala.App.)  A  statement  in  the  bill  of 
exceptions  that  the  court  gave  five  written 
charges,  which  were  set  out,  imports  that  it 
was  a  single  request  that  the  five  charges  be 
given,  and  where  one  of  them  was  bad  the  court 
did  not  err  in  refusing  the  request  as  made. — 
Woods  y.  State,  64  So.  508. 


|836  (Ala.App.)  Under  Code  1907,  |  536i 
the  fact  that  before  the  argument  defendant's 
counsel  had  submitted  a  number  of  charges  die 
not  justify  the  court  in  refusing  to  write  "giv- 
en" or  "refused"  on  written  charges  requesM 
at  the  conclusion  of  the  court's  oral  charge,  and 
before  the  jury  retired.— Vinson  v.  State,  64  Sa 
639. 

(J)  Cutodr,   Conduct,  and  Dellfe«rmtloM 
of  Jury. 

f  854  (La.)  Separation  of  the  jury  during  th? 
progress  of  a  homicide  case  held  not  ground  t<v 
new  trial,  where  though  the  jurors  were  places 
six  in  one  room  and  six  in  the  other  dozing  the 
night,  they  were  under  the  charge  of  deputy 
sheriffs  and  were  not  tampered  with  or  influ- 
enced, and  the  defendant  was  not  prejudiced.— 
State  v.  Spears,  64  So.  385. 

§855  (La.)  That  the  jury,  after  retiring  for 
consultation,  were  -furnished  with  "a  small  half 
pint  flask  of  cocktail,  not  full"  and  were  giver 
beer  with  their  meals,  less  than  one  pint  t>< 
each  man,  without  any  showing  that  they  were 
deranged  thereby,  did  not  vitiate  the  verdict.— 
State  v.  Campbell,  64  So.  765. 

That  after  the  jury  was  locked  up  for  tb« 
night  they  played  a  game  of  cards  did  not  vi- 
tiate the  verdict— Id. 

§  863  (Fla.)  The  trial  judge  may  recall  tfc< 
jury  and  give  them  additional  instructions.  - 
Lindsay  v.  State,  64  So.  501. 

(K)  Verdict. 

§871  (La.)  A  verdict  may  be  oral  or  in  writ- 
ing, and,  if  in  writing,  it  need  not  be  signed. — 
State  v.  Blue,  64  So.  411. 

§  875  (La.)  A  verdict  reading:  "We,  the  jur- 
ors, find  the  acues  gilty  of  manslater.  G.  W. 
V enables,  as  Forman"— held  not  fatally  defec- 
tive where  the  clerk  read  it  correctly,  and  re- 
ceived from  each  juror  an  affirmative  reply  to 
the  question  whether  it  was  his  verdict. — State 
v.  Blue,  64  So.  411. 

The  word  "verdict"  is  derived  from  the  Latin 
"veredictum,"  meaning  a  true  declaration.  It 
is  the  answer  of  the  jury  made  upon  any  cause, 
civil  or  criminal,  committed  by  the  court  to 
their  examination. — Id. 

§  881  (Ala.App.)  Where  an  indictment  charges 
living  in  adultery  or  fornication,  in  the  form 
prescribed  by  Code  1907,  p.  672,  form  69,  the 
jury  were  not  required,  in  finding  the  defendant 

fjuilty,  to  specify  which  of  the  alternative  re- 
ated  charges  contained  in  the  indictment  they 
found  to  be  true.— Stone  v.  State.  64  So.  158. 

§  886  (Ala.App.)  In  a  verdict  assessing  a"  fine 
"and  costs,"  the  quoted  words  are  mere  sur- 
plusage, and  did  not  make  it  invalid.— McDaniei 
v.  State,  64  So.  641. 

§  894  (La.)  Failure  to  object  to  a  defective 
verdict  when  it  is  rendered  waives  the  right  to 
move  for  a  venire  de  novo. — State  v.  Blue,  64 
So.  411. 

XHX  MOTIONS  FOB  NEW  TRIAL 
AND  IN  ARREST. 

1913  (Miss.)  Where  accused,  who  was  on 
bail,  was  unable  to  be  present  at  her  trial  be- 
cause of  illness  in  another  state,  an  order  deny- 
ing her  motion  for  new  trial  on  that  ground 
was  not  a  proper  exercise  of  discretion. — Pol* 
v.  State,  64  So.  215. 

§  947  (La.)  The  trial  judge  cannot,  on  his 
own  motion,  grant  a  new  trial  after  conviction, 
though  he  believe  the  evidence  insufficient— 
State  v.  Whitbeck,  64  So.  759. 

XIV.  JUDGMENT.  SENTENCE,  AND 
FINAL  COMMITMENT. 

§  977  (La.)  Where  accused  does  not  apply  for 
a  new  trial  after  conviction,  the  trial  judge 
must  impose  sentence.— State  T.  Whitbeck,  64 
So.  759. 


Digitized  by 


Google 


1055 


INDEX-DIGEST 


Criminal  Law 


$  995  (Ala. App.)  Recital,  in  minute  entry,  of 
finding  of  guilty  and  assessment  of  fine,  follow- 
ed by  sentence  to  hard  labor  for  failure  to  pay 
or  confess  judgment  for  the  fine,  held  not  to 
show  the  imposition  of  two  fines  upon  one  find- 
ing of  guilt— Wright  v.  State,  64  So.  173. 

A  judgment  showing  sentence  to  hard  labor 
to  work  out  the  costs  of  prosecution  not  de- 
termining the  time  required  to  work  out  such 
costs  as  required  by  Code  1907,  §  7635,  held  de- 
fective so  as  to  require  a  reversal  as  to  such 
part  of  the  judgment.— Id. 

$995  (AlaApp.)  Under  Code  1907,  f  7635, 
providing  for  the  imposition  of  additional  hard 
labor  under  a  conviction,  in  lieu  of  the  pay- 
ment of  coats,  a  judgment  of  conviction,  not 
showing  the  court's  determination  of  the  time 
required  to  work  out  the  costs  at  the  rate  of 
75  cents  per  day,  held  erroneous.— Woods  v. 
State,  64  So.  508. 

8  995  (Fla.)  Where  several  defendants  are 
ointly  convicted,  the  entry  of  judgment  and 
lentence  should  state  that  the  defendants,  nam- 
ng  them,  came  in  person  with  their  counsel  in- 
:o  court,  and  each,  being  separately  asked 
vhether  he  had  anything  to  say  why  sentence 
ihould  not  be  pronounced,  says  nothing,  and 
ihould  distinctly  set  out  the  judgment  and  aen- 
ence— Mathis  v.  State,  64  So.  944. 

§  996  (Ala.App.)  Where  a  judgment  was  void 
n  that  it  contained  a  void  sentence,  the  court 
•ould  at  the  same  term  correct  the  judgment  so 
is  to  impose  a  valid  sentence,  notwithstanding  a 
>art  of  the  void  sentence  was  executed.— Minto 
'.  State,  64  So.  869. 

§  996  (Ala.App.)  Recitation  in  the  minute  en- 
ry  of  the  rendition  of  a  verdict  and  its  con- 
en  ts  is  performance  of  a  clerical  function,  and 
liscopying  the  verdict  is  a  clerical  error,  which 
iay  be  corrected  nunc  pro  tunc  pursuant  to 
Jode  1907,  S  4140,  authorizing  amendment  of 
uch  an  error.— Lewis  v.  State,  64  So.  537. 

Incorrect  judicial  action  cannot  be  corrected 
y  judgment  nunc  pro  tunc  at  a  subsequent 
?rm,  and  hence  a  trial  court  cannot  so  correct 
:8  original  entry  as  to  the  degree  of  the  offense 
f  which  defendant  was  adjudged  guilty.— Id. 

Where,  on  a  motion  to  amend  a  judgment 
unc  pro  tunc  in  two  particulars, .  one  only  of 
inch  could  be  corrected,  defendant  did  not 
uestion  the  sufficiency  of  the  showing  made  by 

separate  feature  seeking  correction  as  to  the 
:her,  it  was  not  error  to- overrule  a  demurrer 
>  it  as  a  whole.— Id. 

Where  the  original  verdict  is  shown  to  be  lost, 
le  court,  on  motion  to  amend  the  judgment, 
id  inherent  power  to  substitute  that  paper  on 
roper  evidence  of  its  contents.— Id. 
Where  the  verdict  found  defendant  guilty  in 
ie  second  degree,  and  the  minute  entry  showed 
finding  of  guilty  in  the  first  degree,  the  court 
as  warranted  in  correcting  it  to  conform  to  the 
■rdict,— Id. 

Adjudging  defendant  guilty  in  the  first  degree 
i  a  verdict  of  guilty  in  the  second  degree  can- 
»t  be  treated  as  a  clerical  misprision,  or  be 
rrected  by  a  nunc  pro  tunc  entry,  but  is  an 
ror  or  mistake  of  the  court  in  exercise  of  its 
dicial  function  which  cannot  be  corrected  at  a 
bsequent  term. — Id. 

XV.  APPEAL  AND  ERROR,  AJTD 
CERTIORARI. 

)    Form  of  Remedy,  Jurisdiction,  svnd 
Right  of  Review. 

5  1023  (Ala.App.)  The  action  of  the  court  in 
erruling  a  motion  for  a  new  trial  is  not  re- 
jwable.— McDaniel  v.  State,  64  So.  641. 

|  1 023  (Fla.)  There  must  be  a  final  judgment 
support  a  writ  of  error.— Mathis  v.  State,  64 
.  94-*- 

Vn  entry,  reciting  that  after  conviction,  notice 
motion  for  new  trial  was  given  by  defend- 
ts*  counsel,  and  "motion  argued  and  sentenced 


to  two  years  in  state's  prison  on  each,"  held  in- 
sufficient as  a  final  judgment  to  support  a  writ 
of  error.— Id. 

(B)    Presentation  and  Reservation  In  Low- 
er Court  of  Gronndi  of  Review. 

§  1030  (Fla.)  Assignments  of  error  not  pred- 
icated on  objections  duly  presented  and  excep- 
tions duly  taken  below  cannot  be  considered.— 
Daly  v.  State,  64  So.  358. 

§  1036  (Ala.App.)  In  the  absence  of  any  show- 
ing of  a  request  for  a  charge,  defendant,  con- 
victed of  concealing  stolen  goods,  cannot  have 
review  of  the  question  of  sufficiency  of  the  evi- 
dence to  show  larceny  of  the  property,  or  its 
ownership  as  alleged.— Frazier  v.  State,  64  So. 
162. 

No  objection  to  testimony  or  exception  to  rul- 
ing thereon  being  shown,  Its  admissibility  can- 
not be  considered  on  appeal.— Id. 

|  1036  (Ala App.)  The  alleged  error  in  permit* 
ting  a  witness  to  testify  was  not  reviewable, 
where  no  objection  was  made  or  ruling  of  the 
court  invoked  with  respect  to  the  giving  of  his 
testimony.— Belk  v.  State,  64  So.  515. 

Where  a  question  asked  accused  on  cross- 
examination  and  objected  to  was  not  answered, 
the  solicitor  changing  the  form  of  the  question, 
and  no  objection  being  interposed  to  the  changed 
form,  no  error  appeared. — Id. 

8  1043  (Ala. App.)  A  conviction  will  not  be  re- 
versed for  error  in  allowing  an  objectionable 
question,  where  the  answer  is  not  also  objected 
and  excepted  to.— Tiller  v.  State,  64  So.  653. 

I  1054  (Miss.)  Under  Code  1906,  f  4936.  for- 
bidding reversal  except  for  errors  in  the  court 
below  jurisdictional  In  their  character,  unless 
such  errors  were  made  gound  of  special  ex- 
ception below,  the  omission  to  prove  venue  was 
jurisdictional,  and  might  be  assigned  on  appeal, 
though  no  exception  had  been  taken.— Quillen 
v.  State,  64  So.  736. 

S  1064  (Miss.)  Under  Supreme  Court  rule  6, 
par.  8  (59  South,  viii)  providing  that  appellant's 
right  to  a  review  of  any  ruling  shall  not  de- 
pend upon  his  having  filed  a  motion  for  new 
trial,  it  is  not  necessary  that  error  in  exclud- 
ing evidence  be  made  a  special  exception  in  the 
motion  for  new  trial,  in  order  to  have  it  re- 
viewed.— Wilkerson  v.  State,  64  So.  420. 

CD)  Record  and  Proceed  In  gu  Not  In  Rec- 
ord. 

8  1086  (Ala.App.)  The  failure  of  the  tran- 
script to  show  that  the  circuit  court  had  juris- 
diction to  try  a  prosecution  for  violating  the 
prohibition  law  on  appeal  to  it  would  require 
a  dismissal  of  the  appeal  by  the  Supreme  Court 
—Lee  v.  State,  64  So.  637. 

S  1086  (Ala. App.)  Where  the  record  shows  no 
finding  of  guilt  by  the  jury,  no  judgment  of 
guilt  or  sentence  by  the  court,  and  consequently, 
no  judgment  of  conviction,  the  appeal  must  be 
dismissed.— Holland  v.  State,  64  So.  649. 

8  1088  (Ala.App.)  Motions  invoking  the  rul- 
ings of  the  court  made  during  the  progress  of 
the  cause  are  not  parts  of  the  record  proper,  and 
the  rulings  thereon  can  only  be  reviewed  when 
the  motions  and  rulings  are  made  a  part  of  the 
record  by  incorporation  in  the  bill  of  exceptions. 
— Salley  v.  State,  64  So.  185. 

|  1088  (AlaApp.)  A  recital  in  the  record  that 
defendant  "is  arraigned  and  pleads  not  guilty" 
shows  defendant's  presence.— Tiller  v.  State,  64 
So.  653. 

§  1091  (AlaApp.)  Bill  of  exceptions,  leaving 
the  subject  of  the  exceptions  reserved  unidenti- 
fied, held  unavailing.— Woods  v.  State,  64  So. 
508. 

8  1091  (AlaApp.)  A  bill  of  exceptions  not 
showing  that,  at  the  time  questions  were  per- 
mitted to  be  asked,  the  examination  of  the  wit- 
ness had  been  concluded,  or  that  any  one  con- 
ferred with  him  after  he  commenced  to  testify, 
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held  to  show  no  abase  of  the  trial  court's  dis- 
cretion.—Howell  v.  State,  64  So.  522. 

(1091  (Ala.  A  pp.)  When  the  bill  of  exceptions 
does  not  show  the  reservation  of  an  exception 
to  a  ruling  to  correct  nunc  pro  tunc  minute 
entries,  the  court's  action  is  not  reviewable. — 
Lewis  v.  State,  64  So.  537. 

|  1092  (Ala.App.)  Where  a  judgment  of  con- 
viction was  rendered  on  February  14th  and  the 
bill  of  exceptions  was  first  presented  to  the 
judge  on  June  21st,  it  was  not  presented  within 
the  90  days  from  the  date  of  judgment  entry,  as 
required  by  Code  1907,  5  3019,  so  that  accused's 
motion  to  establish  a  bill  of  exceptions  will  be 
denied,  though  defendant  confessed  judgment 
for  the  fine  and  costs  on  February  22d— Ramey 
v.  State,  64  So.  168. 

8  1 1 1 1  (Ala.App.)  When  the  statements  in  a 
bill  of  exceptions  conflict  with  matters  shown 
by,  and  properly  a  part  of,  the  record  proper, 
the  latter  prevails  over  the  former.— McDaniel 
v.  State,  64  So.  641. 

The  recital  of  the  verdict  in  the  judgment  is 
prima  facie  correct,  though  varying  from  the 
written  verdict  found  in  the  papers ;  the  regular 
judgment  recitals  importing  verity,  and  being 
conclusive. — Id. 

§1111  (La.)  The  Supreme  Court  must  be 
guided  by  the  per  curiam  of  the  trial  judge, 
whenever  it  conflicts  with  counsel's  statement 
in  the  bill  of  exceptions,  for  the  purpose  of 
determining  the  facts  concerning  the  error 
complained  of.— State  v.  Cavido,  64  So.  117. 

{1114  (Ala.App.)  If  the  bill  of  exceptions 
was  presented  more  than  90  days  after  rendi- 
tion of  judgment,  but  within  90  days  from  the 
overruling  of  a  motion  for  new  trial,  it  would 
only  present  for  review  the  action  of  the  court 
in  overruling  the  motion  for  new  trial,  if  such 
action  were  reviewable.— Ramey  v.  State,  64  So. 
168. 

|  1120  (Ala.App.)  Error  in  the  overruling  of 
an  objection  to  a  -question  is  not  shown  where 
it  does  not  appear  from  the  bill  of  exceptions 
that  the  question  was  answered.— Moore  v. 
State,  64  So.  520. 

|  1120  (La.)  The  ruling  of  the  trial  judge  on 
the  admission  of  evidence  as  part  of  the  res 
gestse  cannot  be  reviewed  in  the  absence  of  all 
the  evidence  or  a  complete  statement  of  the 
facts.— State  v.  Gauthreaux,  64  So.  680. 

§  1 122  (Ala.App.)  In  the  absence  of  a  show- 
ing as  to  the  connection  in  which  the  court  used 
in  its  oral  charge  the  expression  "you  are  not 
bound  by  a  preponderance  of  the  evidence,"  it 
cannot  be  said  that  the  statement  was  improper. 
—Adams  v.  State,  64  So.  371. 

|  1 1 28  (Miss.)  An  assignment  of  error  based 
on  a  statement  made  by  the  circuit  judge  to  the 
jury,  not  disclosed  by  the  record,  cannot  be  con- 
sidered on  appeal.— Akroid  v.  State,  64  So.  936. 

(E)  AmlRnment  of  Error*  and  Brief*. 

|  1 1 29  (La.)  Assignments  of  error  relating 
merely  to  form  will  not  be  considered  unless 
filed  within  two  days  of  the  filing  of  the  tran- 
script in  the  Supreme  Court. — State  v.  Jackson, 
64  So.  481. 

(F)  Dlamlanal,   Hearing,   and  Rehearing. 

8  1 1 33  (Ala.App.)  Where  accused  did  not 
question  the  legality  of  the  sentence  on  appeal, 
and  after  affirmance  submitted  to  the  illegal 
sentence,  that  such  sentence  was  partially  exe- 
cuted would  not  prevent  the  Supreme  Court,  at 
the  term  at  which  the  conviction  was  affirmed, 
from  setting  aside  such  affirmance  and  reversing 
the  judgment  as  to  the  sentence  and  remanding 
for  proper  sentence.— Adams  v.  State,  64  So. 
371. 

<G)  Review. 

{  1 134  (Ala.App.)f  The  overruling  of  a  motion 
for  a  new  trial  is  not  reviewable.— Bean  v. 
State,  64  So.  47L 


8  1134  (La.)  The  jurisdiction  of  the  Supreme 

Court  in  criminal  cases  is  confined  to  questions 
of  law.— State  v.  Belaa,  64  So.  799. 

(1137  (La.)  Accused  could  not  complain  of 
remarks  of  the  trial  judge  aa  to  details  of  other 
shootings  which  witness  testified  she  had  ob- 
served, where  such  remarks  were  made  at  the 
express  invitation  of  accused's  counsel. — State  v. 
Cavido,  64  So.  117. 

1 1 137  (Miss.)  Accused  cannot  complain  of  in- 
structions given  at  his  request.— Dixon  v.  State, 
64  So.  468. 

§1141  (La.)  The  trial  judge  will  be  presumed 
to  have  acted  properly  in  the  conduct  of  the 
case.— State  v.  Hawthorn,  64  So.  873. 

8  1 144  (Ala.App.)  It  will  be  presumed,  in  fa- 
vor of  a  ruling  allowing  a  witness  to  testify  tr- 
the  good  character  of  an  assaulted  party,  that 
the  witness  testified  to  facts  showing  know-led?- 
thereof,  justifying  the  refusal  to  grant  the  m->- 
tion  to  exclude  the  evidence,  for  which  no 
ground  was  stated.— McDaniel  v.  State,  64  So. 
641. 

8  1 148  (La.)  Discretion  of  the  trial  court  re- 
fusing a  severance  will  not  be  reviewed  in  th* 
absence  of  abuse.— State  v.  Phenix,  64  So,  112>. 

8  1148  (La.)  The  Supreme  Court  will  not  in- 
terfere with  the  order  in  which  cases  are  set 
for  trial  in  the  district  court  where  it  is  not 
shown  that  some  law  has  been  violated. — State 
v.  Blue,  64  So.  411. 

8  1151  (La.)  The  discretionary  denial  of  a 
continuance  will  not  be  disturbed  in  the  absence 
of  a  clear  abuse  of  discretion.— State  v.  Hoi- 
lingsworth,  64  So.  409. 

8  1 151  (La.)  The  court's  refusal  of  a  continu- 
ance for  absence  of  a  witness  will  not  be  dis- 
turbed, where  he  has  not  clearly  gone  beyond 
tbe  limits  of  his  discretion.— State  t.  Jackson. 
64  So.  481. 

§  1151  (La.)  The  trial  court's  rulings  on  mo- 
tions for  continuance,  or  delay,  or  new  trial,  will 
not  be  disturbed,  except  for  abuse  of  discretion. 
—State  v.  Hawthorn,  64  So.  873. 

The  denial  of  a  continuance  because  of  absence 
of  counsel  in  attendance  on  the  constitutional 
convention  will  not  be  disturbed,  except  in  a  case 
of  clear  abuse  of  discretion.— Id. 

8  1 152  (La.)  A  district  judge's  exercise  of  the 
discretion  given  him  by  Act  No.  135  of  189S, 
to  decide  upon  the  competency  of  jurors  in  par- 
ticular cases,  will  not  be  interfered  with. — State 
v.  Blue,  64  So.  411. 

8  1 1 56  ( Ala.App.)  The  ruling  on  a  motion  foe 
new  trial  is  not  reviewable.— Ramey  State. 
64  So.  168. 

8  II 58  (Ala.App.)  On  appeal  from  a  judgment 
on  facts  specially  found  by  the  court  aa  required 
by  Code  1907,  8  5360,  the  only  matter  open  for 
the  review  is  whether  a  proper  judgment  was 
rendered  on  the  facts  as  found.— Wilson  v.  State, 
64  So.  510. 

8  1 158  (La.)  The  denial  of  a  new  trial  for  dis- 
qualification of  a  juror  could  not  be  disturbed, 
where  the  evidence  as  to  such  disqualification 
was  conflicting  and  did  not  satisfactorily  estab- 
lish same. — State  v.  Addison,  64  So.  497. 

8  1 1 59  (Fla.)  A  conviction  will  not  be  dis- 
turbed when  supported  by  evidence. — Taylor  t. 
State,  64  So.  454. 

8  1159  (La.)  Whether  the  evidence  conformed 
to  the  description  given  of  the  stolen  bull  in  tbe 
indictment  held  a  question  of  fact  for  the  jury, 
and  not  for  the  appellate  court. — State  v.  Haw- 
thorn, 64  So.  873. 

8  1 163  (La.)  Upon  a  bill  of  exceptions  failing 
to  show  the  bearing  of  the  testimony  of  a  wit- 
ness erroneously  excluded,  the  court  cannot  say 
that  the  ruling  caused  injury,  and  unless  injury 
is  shown,  cannot  set  the  verdict  aside. — State 
v.  Campbell,  64  So.  765. 

§  1 1 66  (La.)  That  the  jury  list  served  on  ac- 
cused bore  an  erroneous  date  held  not  ground 
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for  reversal,  where  he  was  not  prejudiced  there- 
by—State v.  Lemon,  64  So.  942. 

§  1 1 66  '/2  (La.)  The  overruling  of  a  challenge 
to  juror  for  cause  is  not  ground  for  reversal, 
where  it  does  not  appear  that  defendant  was 
compelled  to  accept  an  objectionable  juror  by 
reason  of  exhaustion  of  his  peremptory  chal- 
lenges—State v.  Addison,  64  So.  497. 

g  1 1661/2  (La.)  In  a  prosecution  for  stealing  a 
bull,  the  act  of  the  judge  in  calling  counsel  for 
the  state  to  the  bench  and  suggesting  the  intro- 
duction of  proof  of  value  held  harmless.— State 
v.  Hawthorn,  64  So.  873. 

g  1168  (Ala.App.)  Where  the  court  instructed 
the  jury  that  a  confession  of  a  codefendant  was 
only  to  be  considered  as  evidence  against  the 
one  that  made  it  the  other  defendants  could 
not  complain  of  the  sustaining  of  objections 
to  questions  by  their  counsel  to  the  officer  tes- 
tifying as  to  the  confession,  as  to  how  he  got 
confessions. — Boswell  v.  State,  64  So.  188. 

i  1 169  (Ala.)  Where  accused  admitted  that  he 
shot  deceased  from  behind  a  rail  fence  while 
deceased  was  traveling  down  the  road,  the  er- 
roneous admission  of  opinion  evidence  as  to  the 
range  of  shotgun  fire  was  harmless— Monts  v. 
State,  64  So.  953. 

§1169  (Ala.App.)  Error,  if  any,  sustaining 
an  objection  to  a  question  as  to  how  much  wit- 
ness would  "say"  defendant  weighed  held  with- 
out prejudice,  where  defendant  was  permitted, 
without  contradiction,  to  testify  as  to  his  weight. 
— Tarver  v.  State,  64  So.  161. 

{  1 169  (Ala.App.)  Evidence  in  prosecution 
for  embezzlement  of  a  check  held  prejudicial.— 
Young  v.  State,  64  So.  171. 

g  1169  (La.)  Defendant  held  not  prejudiced 
by  the  admission  of  evidence  that  another  had 
made  a  certain  remark  just  prior  to  the  killing, 
where  such  other  had  testified  to  the  making  of 
such  remark  without  objection.— State  v.  Ca- 
vido,  64  So.  117. 

§  1 171  (La.)  A  statement  of  the  district  at- 
torney in  argument  that  defendants  were  gen- 
erally known  as  desperate  men  in  their  com- 
munity held  not  prejudicial,  when  provoked  by 
counsel  for  defendant  and  the  court  properly 
instructed  thereon —State  v.  Major,  64  So.  710. 

§1171  (La.)  During  the  examination  of  ju- 
rors a  remark  of  the  district  attorney  that  de- 
fendant had  no  case  intended  only  to  imply  that 
it  was  the  state's  case,  and  that  it  had  the 
burden  of  proving  it,  together  with  a  statement 
that  he  had  not  meant  to  imply  that  defendant 
had  no  defense,  held  harmless.— State  v.  Camp- 
bell, 64  So.  765. 

§  1 1 72  (La.)  An  instruction  that  the  jury 
could  consider  the  interest  of  accused  in  deter- 
mining his  credibility  as  witness  held  harmless, 
where  it  appeared  from  the  verdict  that  the 
jury  must  have  given  the  testimony  of  accused 
the  most  favorable  effect  to  which  it  was  en- 
titled.—State  v.  King,  64  So.  1007. 

§  1 178  (Fla.)  An  assignment  of  error  will  be 
treated  as  abandoned  when  not  argued,  unless 
the  error  complained  of  is  so  glaring  that  no 
argument  is  needed. — Lindsay  v.  State,  64  So. 
501. 

Where  one  assignment  of  error  is  based  on  the 
overruling  of  a  motion  for  new  trial,  the  ap- 
pellate court  will  consider  only  such  grounds 
of  the  motion  as  are  argued.— Id. 

(H)  Determination  and  Disposition  of 
Canae. 

§  1 182  (Ala.App.)  A  record  showing  an  indict- 
ment in  regular  form,  charging  an  assault  with 
intent  to  murder,  regular  proceedings,  a  convic- 
tion of  assault  with  a  weapon,  and  the  fixing  of 
an  authorized  punishment,  but  in  which  the 
transcript  contains  no  bill  of  exceptions,  as  to 
which  the  time  for  presentation  and  signature 


had  expired  showed  no  error,  and  the  conviction 
would  be  affirmed.— Davis  v.  State,  64  So.  528. 

§  II 82  (Ala.App.)  Where  no  bill  of  exceptions 
or  briefs  is  filed,  if  the  proceedings  shown  by 
the  record  proper  appear  to  be  regular  and  ac- 
cording to  law,  the  judgment  will  be  affirmed. — 
McCarley  v.  State,  64  So.  651. 

§1186  (Ala.App.)  In  view  of  Code  1907,  §§ 
7154,  7148,  the  attachment  to  the  indictment 
by  means  of  metal  fasteners  of  a  copy  of  the 
instrument  alleged  to  have  been  forged,  held  not 
to  constitute  reversible  error  under  section  7133. 
—Dudley  v.  State,  64  So.  534. 

§  1 188  (Ala.App.)  Where  there  is  no  other  er- 
ror affecting  the  judgment  than  that  of  adjudg- 
ing defendant  guilty  of  an  offense  of  which  he 
was  not  found  guilty  by  the  verdict,  it  may 
be  corrected  by  reversing  only  that  part  of  the 
judgment  following  the  acceptance  and  entry 
of  the  verdict,  and  remanding,  with  directions 
to  render  a  judgment  of  guilt,  and  impose  a  sen- 
tence in  conformity  with  the  verdict. — Lewis  v. 
State,  64  So.  537. 

§  1188  (Fla.)  Where  an  erroneous  sentence  is 
imposed,  the  judgment  may  be  reversed  and  the 
cause  remanded  for  proper  sentence.— Taylor  v. 
State,  64  So.  454. 

XVII.  PUNISHMENT  AND  PREVEN- 
TION OF  CRIME. 

§  1218  (Ala.App.)  Under  Code  1907,  §  7620, 

firoviding  that,  where  the  sentence  to  hard  labor 
a  for  12  months  or  less,  a  party  must  be  sen- 
tenced to  imprisonment  in  the  county  jail  or  to 
hard  labor  for  the  county,  a  sentence,  for  keep- 
ing a  gaming  table,  of  6  months  in  the  peniten- 
tiary was  unauthorized.— Minto  v.  State,  64  So. 
369. 

CROPS. 

See  Agriculture. 

CROSS-EXAMINATION. 

See  Witnesses,  §§  267-277,  305,  360,  361,  370, 
372. 

CROSSINGS. 

See  Railroads,  §§  304-350. 

CUSTOMS  AND  USAGES. 

See  Logs  and  Logging,  §  2. 

§  15  (Ala.)  When  the  usage  of  a  locality  in 
which  an  instrument  is  executed  has  given  cer- 
tain words  therein  a  peculiar  signification,  the 

Sarties  to  the  instrument  will  be  presumed  to 
ave  used  the  words  in  their  peculiar  local 
sense.— W.  T.  Smith  Lumber  Co.  v.  Jernigan,  64 
So.  300. 

DAMAGES. 

See  Appeal  and  Error,  §g  1004, 1033;  Carriers 
58  158,  277,  355,  382;  Death,  §§  95,  99 
Drains,  §  58 ;  Eminent  Domain,  §§  100-134 
Injunction,  §  186;  Landlord  and  Tenant,  § 
129;  Malicious  Prosecution,  §  67;  Mines  and 
Minerals,  §  77;  Municipal  Corporations,  g 
671;  Railroads,  §  114;  Sales,  §  418;  Sher- 
iffs and  Constables,  §  139. 

I.  NATURE  AND  GROUNDS  IN  GEN- 
ERAL. 

§  6  (La.)  Damages  cannot  be  allowed  where 
their  amount  is  speculative  and  not  proven. — 
Brown  v.  Producers'  Oil  Co.,  64  So.  674. 

II.  NOMINAL  DAMAGES. 

§>  1 2  (Fla.)  Where,  in  an  action  for  damages, 
plaintiff  produces  no  evidence  as  to  the  proper 
measure  of  damages  under  the  pleadings,  a 
judgment  for  nominal  damages  will  be  affirm- 
ed— Wynn  v.  Atlantic  Coast  Line  R.  Co.,  64 
So.  232. 
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(A)  Direct     or     Remote,     Contingent,  or 
Prospective  Ooniegneneei  or  Lonei. 

S  40  (Miss.)  Loss  of  profits  in  a  business  can- 
not be  recovered  as  damages  for  breach  of 
contract,  unless  the  facts  showing  the  profits 
are  so  definite  that  they  may  be  reasonably  as- 
certained by  calculation,  and  the  defaulting 
party  has  notice  that  such  damages  would  re- 
sult, either  from  the  nature  of  the  contract  or 
from  being  told  of  the  circumstances  surround- 
ing the  contract— Crystal  Ice  Co.  Holliday, 
64  So.  658. 

IV.  LIQUIDATED  DAMAGES  AND 
PENALTIES. 

§78  (Fla.)  The  mere  denomination  of  the 
Bum  to  be  paid  as  liquidated  damages  is  not 
conclusive  as  to  its  real  character  and  legal  ef- 
fect-Greenblatt  v.  McOall  &  Co.,  64  So.  748. 

An  agreement  that  for  the  buyer's  breach  of 
a  contract  for  the  sale  of  goods  the  seller  could 
recover,  "as  liquidated  damages  and  not  as  a 
penalty,"  two-thirds  of  the  agreed  price  for 
goods  not  accepted  held  an  agreement  for  a 
penalty,  and  not  for  liquidated  damages. — Id. 

§  80  (Fla.)  An  agreement  to  pay  the  same 
large  sum  for  a  partial  breach  of  contract  as 
for  a  complete  breach  thereof  provides  for  a 
penalty,  and  not  for  liquidated  damages. — 
Greenblatt  v.  McCall  &  Co.,  64  So.  748. 

Where  an  amount  agreed  on  as  "stipulated 
damages"  for  breach  of  a  contract  may  easily 
be  excessive  with  reference  to  the  contract,  it 
may  be  held  a  penalty.— Id. 

A  fixed  sum  named  to  secure  the  performance 
of  a  contract  containing  stipulations  of  widely 
different  importance  is  a  penalty,  where  it  is 
excessive  compensation  for  breach  of  any  of 
such  stipulations. — Id. 

§  83  (Fla.)  Whether  the  amount  stipulated  to 
be  paid  for  breach  of  a  contract  is  liquidated 
damages  or  a  penalty  is  a  question  of  law  for 
the  court.— Greeublatt  v.  McCall  &  Co.,  64  So. 
748. 

VII.  INADEQUATE    AND  EXCESSIVE 
DAMAGES. 

§132  (La.)  Where  plaintiff  was'  severely 
bruised,  had  her  collar  bone  broken,  and  right 
arm  disabled,  incapacitating  it  for  use,  with  lit- 
tle prospect  of  improvement,  she  being  unable 
to  do  work  on  the  farm  as  she  was  accustomed 
to,  an  award  of  $4,000  held  excessive,  and  re- 
duced to  $3,000.— Osborn  v.  Texas  &  P.  Ry.  Co., 
64  So.  801. 

§  132  (Miss.)  In  a  personal  injury  action  by  a 
locomotive  engineer  29  years  old.  who  was  earn- 
ing $75  per  month,  an  award  of  $17,500  held 
not  excessive ;  his  leg  being  so  injured  that  it 
had  to  be  amputated.— Easterling  Lumber  Co.  v. 
Pierce,  64  So.  461. 

VIII.  PLEADING.  EVIDENCE,  AND 
ASSESSMENT. 

(A)  Pleading:. 

§  150  (Fla.)  Where  defendant's  liability  for 
breach  of  contract  was  for  a  penalty,  not  for 
liquidated  damages,  a  count  of  the  declaration 
Which  did  not  contain  the  essentials  for  re- 
covery of  a  penalty  held  demurrable.— Green- 
blatt v.  McCall  &  Co.,  64  So.  748. 

§  158  (Fla.)  Under  an  allegation  in  a  person- 
al injury  case,  that  plaintiff  was  rendered  in- 
capable of  teaching  school  for  which  she  had 
been  specially  educated,  and  that  she  had  ex- 
pended divers  sums  in  endeavoring  to  be  cured, 
held  that  evidence  was  admissible  to  show  her 
injuries,  loss  of  earning  capacity  as  a  teacher, 
and  the  sums  expended  in  seeking  to  be  cured.— 
Ruff  v.  Georgia,  S.  &  F.  Ry.  Co.,  64  So.  782. 

(B)  Evidence. 

§  163  (Fla.)  In  an  action  for  a  penalty  named 
for  breach  of  a  contract,  plaintiff  must  prove 
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§  163  (Fla.)  Where  liability  is  shown,  the  bur- 
den is  on  plaintiff  to  show  the  nature  and  ex- 
tent of  the  injuries  sustained,  and  that  they  were 
substantially  as  alleged. — Ruff  v.  Georgia,  S.  & 
F.  Ry.  Co.,  64  So.  782. 

J 168  (Ala.App.)  In  an  action  for  personal 
uries,  the  physician  who  attended  plaintiff 
could  describe  the  objective  and  subjective 
symptoms  found  when  examining  plaintiff.— Em- 
pire Coal  Co.  v.  Gravlee,  64  So.  207. 

(O)  Proceeding*  for  Aiirnmrnt. 

§  208  (Ala.)  On  evidence  in  an  action  for 
damages  for  breach  of  a  contract  to  extract  ore 
from  defendant's  property  and  deliver  it  at  a 
stipulated  price  per  ton,  held,  that  the  measure 
of  plaintiff's  lost  profits  was  for  the  jury. — Sloss- 
Sheffield  Steel  &  Iron  Co.  v.  Payne,  64  So.  617. 

§216  (Ala.App.)  Where  there  is  no  question 
of  punitive  damages,  but  recovery  is  sought  for 
loss  of  time,  decreased  earning  capacity,  and 
mental  and  physical  pain,  an  instruction  that 
the  law  leaves  the  amount  of  recovery,  not  ex- 
ceeding the  amount  sued  for,  to  the  discretion  of 
the  jury,  gives  them  too  much  latitude. — Ala- 
bama Northern  R.  Co.  v.  Methvin.  64  So.  175. 

DEATH. 

See  Appeal  and  Error,  §  174  ;  Carriers,  I  314  : 
Commerce,  §§  8,  27 ;  Hospitals.  §  8:  Master 
and  Servant,  §§  185.  198,  278,  281,  286;  Mu- 
nicipal Corporations,  §  821;  Partnership.  § 
246. 

II.  ACTIONS  FOR   CAUSING  DEATH. 
(A)  Right  of  Action  and  Defeniei. 

8  9  (Fla.)  Gen.  St.  1906,  §  3147,  authorizing 
a  father  to  recover  for  the  mother's  mental  pain 
and  suffering  from  the  wrongful  death  of  their 
minor  child,  held  not  invalid,  though  it  modifies 
the  common-law  rule.— Florida  East  Coast  Ry. 
Co.  v.  Hayes,  64  So.  274. 

§  15  (Ala.)  Where  a  father  sued  in  his  individ- 
ual capacity  and  not  as  administrator  for  the 
death  of  his  son,  the  action  was  necessarily  un- 
der Code  1907,  §  2485,  and  not  under  Employers' 
Liability  Act,  and  the  father's  right  was  limited 
to  the  rights  of  the  son  had  he  survived.— Harris 
v.  A.  J.  Spencer  Lumber  Co.,  Inc.,  64  So.  557. 

§27  (Miss.)  Under  Laws  1908,  c  167,  pro- 
viding that  a  suit  for  the  death  of  a  person 
shall  not  bar  another  action,  unless  decided  up- 
on its  merits,  an  action  by  the  mother  and 
brothers  and  sisters  of  a  deceased  boy  is  not 
barred  by  a  judgment  for  $200,  entered  by  a 
justice  of  the  peace  in  pursuance  of  an  agree- 
ment between  the  father  of  the  boy,  who 
brought  the  action,  and  the  employer  and  in- 
surance company.— Sutberry  v.  Meridian  Ferti- 
lizer Factory,  64  So.  723. 

A  judgment  for  $200  for  the  death  of  an  1* 
year  old  boy  is  so  grossly  inadequate  as  to  raise 
a  suspicion  of  collusion  between  the  parties,  or 
at  least  to  raise  the  inference  that  the  case 
was  not  decided  on  its  merits. — Id. 

(D)  Pleading  and  Evidence. 

§  58  (La.)  In  an  action  under  Civ.  Code,  art 
2315,  as  amended  by  Acts  1884,  No.  71.  and  by 
Acts  1908.  No.  120,  for  the  death  of  plaintiffs' 
child,  the  burden  was  on  plaintiffs  to  show  fault 
on  the  part  of  defendant— Tarranabena  v.  Cen- 
tral Ice  &  Cold  Storage  Co.,  64  So.  495. 

§  65  (Miss.)  In  an  action  by  the  widow  and 
minor  children  for  wrongful  death  of  the  hus- 
band and  father,  run  down  by  a  railroad  train, 
testimony  as  to  the  life  expectancy  of  a  healthy 
man  of  deceased's  age  as  shown  by  mortality 
tables  is  admissible  to  show  the  value  of  de- 
ceased's life;  his  only  infirmity  being  deafness. 
-Mississippi  Cent.  R.  Co.  v.  Robinson,  64  So. 
838. 
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575  (La.)  Evidence,  in  an  action  under  Oiv. 
Code,  art  2315,  as  amended  by  Acta  1884,  No. 
71,  and  by  Acta  1908,  No.  120,  for  the  death 
of  plaintiffs'  22  month  old  child  from  the  negli- 

Jence  of  a  driver  of  one  of  defendant's  wagons, 
eld  insufficient  to  show  that  the  driver  was 
negligent— Tarranabena  v.  Central  Ice  &  Cold 
Storage  Co..  64  So.  495. 

176  (Miss.)  Evidence  in  an  action  for  death 
held  to  show  that  death  resulted  from  colli- 
*sion  in  the  operation  of  defendant's  cars.— My- 
ers v.  Lamb-Fish  Lumber  Co.,  64  So.  727. 

'(B)  Damigti,  Forfeiture,  or  Fine. 

1 95  (Fla.)  In  action  under  Gen.  St  1906,  §§ 
8145,  3146,  for  wrongful  death,  an  administrator 
may  recover  only  the  present  monetary  worth 
of  decedent's  life  to  an  estimated  prospective 
estate  to  compensate  for  the  estate  which  the 
decedent  probably  would  have  accumulated  to 
leave  at  his  death.— Florida  East  Coast  Ry.  Co. 
v.  nayes,  64  So.  504. 

§99  (Fla.)  A  recovery  of  $15,000,  in  an  ad- 
ministrators action,  under  Gen.  St.  1906,  §| 
3145,  3146,  for  death  of  a  boy  13  years  and  5 
months  old,  active  and  industrious,  and  earning 
about  $5  a  week,  was  excessive  above  $2,000.— 
Florida  East  Coast  Ry.  Co.  v.  Hayes,  64  So. 
504. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Bankruptcy;  Fraudulent  Convey- 
ances; Garnishment;  Municipal  Corpora- 
tions, %  1022. 

DECEDENTS. 

See  Executors  and  Administrator!. 

DECEIT. 

See  Fraud. 

DECLARATION. 

See  Pleading. 

DECREE. 

See  Equity,  89  419,  427. 

DEDICATION. 

See  Highways,  §  99%. 

I.  NATURE  AND  REQUISITES. 

§  1 9  (Ala.)  Where  an  owner  lays  out  his  land 
into  streets  and  lota,  a  sale  of  the  lots  with  ref- 
erence to  the  map  is  an  irrevocable  dedication.— 
South  &  N.  A.  R.  Co.  v.  Davis,  64  So.  606. 

DEEDS. 

See  Acknowledgment;  Adverse  Possession,  I 
82;  Bankruptcy,  §  177;  Bills  and  Notes,  § 
365  ;  Cancellation  of  Instruments;  Champer- 

Sand  Maintenance,  §  7;  Covenant8,  f  130; 
edication,  1  19;  Evidence,  fi§  165,  253.  353, 
372,  448;  Fraudulent  Conveyances;  Home- 
stead, §§  115-129 ;  Husband  and  Wife,  §  15 ; 
Infants,  88  31-41;  Logs  and  Logging,  8  2: 
Mortgages;  Reformation  of  Instruments,  88 
8,  14. 

X.  REQUISITES  AND  VALIDITY. 

(A)  Nature  and  Essentials  of  Conveyan- 
ce* In  General. 

§  8  (Ala.)  No  title  passed  by  conveyance, 
where  the  grantor  at  the  time  had  no  title,  ei- 
ther legal  or  equitable.— Nolen  v.  Powell,  64  So. 
566. 

%  8  (Miss.)  A  purchaser  of  land,  who  receives 
a  conveyance  from  one  who  had  only  an  agree- 
ment from  the  holder  of  the  legal  title  to  con- 


vey the  property,  acquires  only  an  equitable  in- 
terest.— Dedeaux  v.  Cuevas.  64  So.  844.  . 

8  19  (Ala.)  A  conveyance  cannot  be  canceled 
because  the  consideration  for  the  conveyance 
had  not  been  paid.— Sellers  v.  Knight  64  So. 
329. 

(K)  Validity. 

8  71  (Ala.)  Where  the  grantor's  wife  executed 
a  deed  under  coercion  by  her  husband  and  the 
grantee,  the  deed  would  be  void,  although  ac- 
knowledged by  her  before  a  justice  of  the  peace 
as  her  own  act— Gilley  v.  Denman,  64  So.  97. 

IH.  CONSTRUCTION  AND  OPERA* 
TION. 

(O)  Estates  and  Interests  Created. 

8  133  (Miss.)  Under  a  deed  providing  that  the 
donor  gave  to  his  daughter  certain  land  for 
life,  and  "to  her  children,  if  any.  and  in  de- 
fault of  children,  then  to  my  lawful  heirs  for- 
ever," the  deed  to  take  effect  at  donor's  death, 
the  sons  of  the  donor  at  his  death  took  a  possi- 
bility coupled  with  an  interest  which  they  could 
convey.— Alexander  v.  Richardson,  64  So.  217. 

Under  a  deed  held  that  the  ascertainment  of 
donor's  heirs  must  be  determined  as  of  the  time 
of  his  death  and  not  as  of  the  time  of  the  life 
tenant's  death.— Id. 

IV.  PLEADING  AND  EVIDENCE. 

8  196  (Ala.)  Where  one  enfeebled  in  mind  by 
the  excessive  use  of  intoxicating  liquors  executes 
a  deed  for  an  insufficient  consideration,  a  pre- 
sumption of  fraud  arises  which  must  be  over- 
come by  evidence  of  fair  and  honest  dealing  on 
the  part  of  the  one  who  claims  the  validity  of 
the  deed.— Sellers  v.  Knight,  64  So.  329. 

One  seeking  to  set  aside  deeds,  on  the  ground 
of  intoxication  at  the  time  of  execution  and  in- 
sufficiency of  consideration  has  the  burden  of 
proof.— Id. 

In  a  suit  to  cancel  conveyances  of  land  which 
plaintiff  claimed  were  obtained  from  him  while 
intoxicated  and  for  an  inadequate  consideration, 
evidence  held  to  show  a  ratification  of  the  con- 
veyance by  complainant — Id. 

8210  (Ala.)  In  a  suit  to  cancel  conveyances 
of  land,  evidence  held  inaufficient  to  show  that 
a  fair  consideration  was  not  given  for  the  con- 
veyances.—Sellers  v.  Knight  64  So.  829. 

DEFAULT. 

See  Judgment,  8  120. 

DELAY. 

See  Carriers,  8§  104,  158;  Telegraphs  and  Tele- 
phones, SS  66,  67. 

DELIVERY. 

See  Guaranty,  §  43;  Sales,  JS  201,  345;  Tele- 
graphs and  Telephones,  Si  56,  66,  67. 

DEMAND. 

See  Vendor  and  Purchaser,  8  273 :  Waters  and 
Water  Courses,  8  188. 

DEMURRER. 

See  Pleading,  81  205-228. 

DEPOSITARIES. 

8  10  (Miss.)  A  report  of  a  bank,  which  was  a 
county  depository,  that  it  had  to  the  credit  of 
the  county  January  1,  1913,  a  specified  sum  did 
not  indicate  that  it  actually  had  so  much  of 
the  original  money  deposited  with  it  or  that 
much  actual  cash  with  which  to  pay  the  amount 
admitted  to  be  due.— Fidelity  &  Deposit  Co.  of 
Maryland  v.  Wilkinson  County,  64  So.  457; 
National  Surety  Co.  v.  Same,  Id.  459. 
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to  the  hands  of  a  receiver,  it  waa  not  necessary 
that  the  county,  in  order  to  recover  on  bonds 
securing  the  deposits,  should  show  that  war- 
rants drawn  on  the  deposits  had  been  refused, 
to  show  breach  of  the  condition  that  the  bnnk 
should  pay  the  deposits  on  warrants.— Fidelity 
ft  Deposit  Co.  of  Maryland  v.  Wilkinson  Coun- 
ty, 64  So.  457;  National  Surety  Co.  v.  Same, 
Id.  459. 

DEPOSITIONS. 

§  75  (La.)  Depositions  held  inadmissible, 
where  the  certificate  of  the  notary  recited  that 
they  were  reduced  to  writing  "as  near  as  might 
be  in  the  language  of  the  witness."— Egan  v. 
Hotel  Grunewald  Co.,  64  So.  698. 

DEPOSITS. 

See  Banks  and  Banking,  §§  84,  85,  130-135. 

DEPOTS. 

See  Railroads,  §f  6,  9,  58,  207,  225,  226. 

DESCENT  AND  DISTRIBUTION. 

See  Dower;  Estoppel,  |  68;  Executors  and 
Administrators;  Homestead,  §§  141,  150; 
Wills. 

I.  NATURE  AND  COURSE  IN  GEN- 
ERAL. 

§  8  (Ala.)  Where  an  ancestor  once  had  posses- 
sion but  not  at  his  death,  and  had  no  title,  noth- 
ing could  descend  to  his  children,  and,  for  them 
to  have  an  interest  which  could  be  conveyed, 
they  must  have  had  possession  themselves  or  by 
their  guardian  up  to  the  time  of  the  conveyance, 
or,  if  the  possession  was  discontinued,  there 
must  have  been  an  animus  revertendL — Hicks  v. 
Burgess,  64  So.  290. 

II.  PERSONS  ENTITLED  AND  THEIR 
RESPECTIVE  SHARES. 
(A)  Heir,  and  Next  of  Kin. 

S  48  (La.)  Under  Civ.  Code,  art.  1624,  to  dis- 
inherit a  child,  the  will  must  state  the  ground 
of  disinheritance,  and  the  proponents  of  the  will 
must  prove  that  such  ground  really  existed 
when  the  will  was  made. — Succession  of  Reems. 
64  So.  898. 

The  law  does  not  favor  the  disinheritance  of 
children,  except  for  good  cause  amply  shown. 
— Id. 

HI.  RIGHTS  AND  LIABILITIES  OF 
HEIRS  AND  DISTRIBUTEES. 
(B)  Advancement!. 

S  109  (La.)  A  grandchild  who  inherits  from 
his  grandfather  jointly  with  other  grandchildren, 
and,  by  representation,  with  the  brothers  and 
sisters  of  his  father,  must  collate  what  had  been 
advanced  to  the  father,  unless  the  advances  were 
intended  as  an  extra  portion.— Succession  of 
Desforges,  64  So.  978. 

DESCRIPTION. 

See  Boundaries.  I  20;  Names;  Partition.  § 
55;  Wills,  §S  573,  587. 

DESERTION. 

See  Divorce,  f  93. 

DETECTIVES. 

See  Divorce,  §  129. 

DETINUE. 

See  Alteration  of  Instruments,  §  25. 

§31  (Ala.)  Where  in  detinue  to  recover  the 
lumber  at  a  certain  mill,  claimant  gave  a  forth- 
coming bond,  and  after  judgment  made  delivery 
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the  bond.— Henderson  v.  Holm  an,  64  So.  11. 

DIAGRAMS. 

See  Criminal  Law,  f  437. 

DILIGENCE. 

See  Criminal  Law,  I  598. 

DIRECTING  VERDICT. 

See  Trial,  SI  139,  142, 171, 178. 

DISABILITIES. 

See  Negligence,  f  85. 

DISCHARGE. 

See  Accord  and  Satisfaction;   Bankruptcy*  H 
417-419;  Master  and  Servant,  f  30. 

DISCLAIMER. 

See  Ejectment,  §  7L 

DISCONTINUANCE. 

See  Dismissal  and  Nonsuit 

DISCOVERED  PERIL 

See  Railroads,  f  338. 

DISCOVERY. 

See  Equity,  |  150. 

L  IN  EQUITY. 

§  19  (Ala.)  Bill  held  insufficient  as  bill  for 
discovery  as  to  price  received  by  defendant  for 
land,  where  no  attempt  to  obtain  this  information 
from  the  parties  to  the  deeds  was  shown  to  have 
been  made.— Gayle  v.  Pennington,  64  So.  572. 

319  (Miss.)  A  bill  alleging  that  complainant 
ivered  property  to  defendant's  intestate  for 
investment  for  her  benefit  and  to  account  to  her. 
that  the  intestate  has  never  accounted,  that 
complainant  cannot  describe  the  property  in 
which  she  has  an  interest,  and  praying  for  an 
inspection  of  papers  and  for  discovery,  states 
a  cause  of  action  for  discovery.— Robinson  v. 
Strauther,  64  So.  724. 

IL  UNDER  STATUTORY  PROVI- 
SIONS. 

(A)  InterroKatorlei  and   Examination  of 
Parties  and  of  Other  Person*. 

§70  (Miss.)  Code  1906,  |  1938,  requirine  a 
nonresident  party  to  answer  interrogator^ 
filed  by  the  adverse  party  within  a  reasonable 
time,  under  penalty  of  dismissal,  if  he  be  plain- 
tiff, or  the  striking  of  the  plea  or  answer  and 
judgment  by  default,  if  he  be  the  defendant-  is 
in  a  sense  penal,  and  there  should  be  a  manifest 
violation  of  its  terms  before  the  penalty  is  in- 
flicted.—Givens  v.  Southern  Express  Co.,  64  So. 
737. 

A  defendant  is  not  in  default  for  failing  to 
answer  interrogatories  as  required  by  Code 
1906,  §  1938,  where  his  demurrer  to  the  dec- 
laration was  properly  sustained. — Id. 

A  defendant  is  not  in  default  for  failure  to 
answer  interrogatories  as  required  by  C<de 
1906,  §  1938,  while  a  motion  filed  by  him  under 
Code  1906,  §  940,  to  require  the  plaintiff  to 
give  security  for  costs,  was  still  pending. — Id. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  §§  945-979;  Criminal 
Law,  §§  301,  586,  594,  622,  665.  1148-1156: 
Executors  and  Administrators,  %_  178:  Jury. 
•  85;  Pleading,  f  271;  Specific  Performaucv. 
8;  Trial,  81  26,  171,  178;  Witnesses,  tf 
17,  270. 
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See  Appeal  and  Error,  58  14,  837,  387,  306,  640. 
753,  780;  Criminal  Law,  g  1133;  Equity,  § 
141;  Justices  of  the  Peace,  §  166. 

EL  INVOLUNTARY. 

{63  (Ala.)  Where  plaintiff's  evidence  showed 
that  the  defendants  were  not  jointly  liable,  and, 
though  tending  to  show  that  defendant  8.  was 
not  the  party  liable,  also  tended  to  show  the  con- 
trary, and  plaintiff  thereupon  struck  the  name 
of  the  other  defendant,  B.  held  not  entitled  to 
a  discontinuance. — Beitman  v.  Birmingham 
Paint  &  Glass  Co.,  64  So.  600. 

$65  (La.)  A  summary  proceeding  should  not 
be  dismissed  where  defendant  does  not  object 
to  its  form.— A.  V.  Neilson  Co.  v.  Siess,  64  So. 
128. 

$  81  (Ala.App.)  Where  counsel  was  engaged 
in  the  trial  of  cases  in  another  court  when  his 
case  was  called  for  trial,  and  dismissed  for  want 
of  prosecution,  and  showed  that  plaintiff  had  a 
meritorious  cause  of  action,  the  court,  in  the 
exercise  of  a  sound  discretion,  might  grant  a 
motion  to  set  aside  the  dismissal,  and  restore  the 
case  to  the  docket  for  trial.— Marx  v.  Ben  F. 
Barbour  Plumbing  &  Electric  Co.,  64  So.  645. 

DISORDERLY  CONDUCT. 

See  Homicide,  §  81. 

DISORDERLY  HOUSE. 

See  Intoxicating  liquors,  f  10. 

DISQUALIFICATION. 

See  Judges,  f  51 ;  Jury,  9  103. 

DISSOLUTION. 

See  Partnership,  |  321. 

DISTRIBUTION. 

See  Executors  and  Administrators,  Si  314,  815. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law.  §§  728,  730,  1171 ;  Malicious 
Prosecution,  §  22;  Officers,  §  80. 

DISTRICTS. 

See  Drains,  §  14. 

DITCHES. 

See  Drains. 

DIVORCE. 

IX  GROUNDS. 

§  37  (Ala.)  To  authorize  a  divorce  from  a 
wife  for  abandonment,  her  abandonment  must 
have  been  voluntary,  and  not  caused  by  the 
husband's  own  wrong  or  ill  treatment.— Israel 
v.  Israel,  64  So.  67. 

§  37  (Fla.)  Where  the  husband  without  cause 
abandons  the  wife  and  makes  no  offer  to  resume 
the  marital  relation,  her  failure  to  make  any 
effort  to  bring  him  back  will  not  preclude  her 
from  obtaining  a  divorce.— Fielding  v.  Fielding, 
64  So.  546. 

IV.  JURISDICTION,  PROCEEDINGS, 
AND  RELIEF. 
(C)  Pleading. 

§  93  (Fla.)  In  a  bill  for  divorce,  it  was  suffi- 
cient to  allege  desertion  in  statutory  language, 
coupled  with  a  statement  that  the  husband  with- 
out cause  left  the  wife  penniless,  and  continued 
away  from  her  for  the  statutory  period  without 


I  ing,  64  So.  546. 

(D)  Evidence. 

f  129  (La.)  In  a  divorce  suit,  the  court  must 
I  bring  its  experiences  and  observations  of  life  to 
|  bear  upon  such  evidence  as  the  nature  of  the 
;  case  permits,  and  weigh  with  caution,  but  not 
'  reject,  the  testimony  of  detective  employed  in 
the  case.— McCartan  v.  Filkins.  64  So.  717. 

(F)  J  ad  am*  en  t  or  Decree. 

6  1 67  (La.)  In  an  action  to  annul  a  judgment 
of  separation  for  fraud,  plaintiff  must  prove  that 
she  was  actually  prevented  or  dissuaded  from 
returning  home,  and  not  merely  that  her  re- 
turn was  not  marked  by  a  cordial  reception. — 
Miller  v.  Bearb,  64  So.  822. 

In  such  suit  the  court  will  not  inquire  into 
the  facta  with  the  same  degree  of  particularity 
as  if  it  were  reviewing  the  judgment,  especial- 
ly where  plaintiff  has  failed  to  obey  a  sum- 
mons to  return  to  her  husband— Id. 

(Q)  Appeal. 

S  184  (La.)  A  decree  for  the  plaintiff  in  a  suit 
for  a  separation  from  bed  and  board,  which  is 
sustained  by  the  preponderance  of  the  evidence, 
will  be  affirmed.— Dill  v.  Dill,  64  So.  972. 

V.  ALIMONY.  ALLOWANCES.  AND 
DISPOSITION  OF  PROPERTY. 

8249  (Ala.)  Upon  awarding  the  wife  a  di- 
vorce, the  chancellor  could  vest  the  fee-simple 
title  to  a  part  of  the  husband's  land  in  the 
wife  as  permanent  alimony  and  provide  that, 
if  the  wife  married  or  died  before  the  death  of 
her  infant  son,  the  son  should  have  a  life  es- 
tate in  the  land  and  it  should  revert  on  his 
death  to  his  mother.— Coffey  v.  Cross,  64  So.  95. 

§254  (Ala.)  When  construed  in  view  of  the 
existing  situation,  held,  that  a  divorce  decree, 
awarding  certain  land  to  the  wife,  vested  it  in 
her  in  fee  simple,  provided  that,  if  she  died  or 
married  before  the  death  of  her  infant  son,  he 
should  have  a  life  estate  in  the  land,  with  re- 
mainder to  her.— Coffey  v.  Cross,  64  So.  95. 

DOCUMENTS. 

See  Evidence,  §8  332-873. 

DOMICILE. 

See  Taxation,  f  47. 

DONATIONS. 


See  Gifts. 


DOWER. 


See  Wills,  8  782. 

L  NATURE  AND  REQUISITES. 

§22  (Fla.)  Under  Gen.  St.  1906,  88  2295, 
2306-2309,  the  wife's  dower  rights  in  her  hus- 
band's property  are  more  liberal  to  the  widow 
than  were  the  common-law  dower  rights.— 
Herzog  v.  Trust  Co.  of  Baston,  64  So.  426. 

DRAINS. 

I.  ESTABLISHMENT  AND  MAIN- 
TENANCE. 

8  14  (La.)  A  property  owner,  whose  property 
has  been  included  witnin  a  drainage  district, 
cannot,  in  the  absence  of  fraud,  sue  to  set  aside 
the  district  merely  because  his  property  will  not 
be  benefited  by  the  drainage  district  tax,  to 
which  he  is  made  to  contribute. — Myles  Salt  Co. 
v.  Board  of  Com'rs  of  Iberia  &  St.  Mary  Drain- 
age Dist.,  64  So.  825. 

814  (Miss.)  Under  Code  1906,  8  1689,  and 
section  1696,  as  amended  by  Laws  1910,  c 
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peal  was  taken  from  decrees  establishing  a 
drainage  district,  the  question  whether  the  pe- 
tition contained  the  requisite  number  of  signa- 
tures held  not  reviewable  on  appeal  from  de- 
cree confirming  the  assessment.— Wheeler  &  Sil- 
ber  v.  Bogue  Phalia  Drainage  Dist,  64  So.  375. 

114  (Miss.)  In  view  of  Code  1906,  gg  1682- 
1727,  held,  that  a  decree  including  defendants' 
lands  in  a  drainage  district  will  not  be  disturb- 
ed because  the  commissioners  did  not  actually 
visit  the  land  as  directed.— J.  T.  Fargason  & 
Son  v.  Sevier  Lake  Drainage  Dist,  64  So.  467. 

J  36  (Miss.)  The  court's  finding  on  conflicting 
evidence  that  certain  land  would  l>e  benefited  by 
the  construction  of  a  proposed  drainage  system 
was  not  open  to  review  in  the  Supreme  Court.— 
Wheeler  &  Silber  v.  Bogue  Phalia  Drainage 
Dist,  64  So.  375. 

§39  (Miss.)  Under  Code  1906,  §  1689,  de- 
cree adjudicating  that  a  proposed  drainage  dis- 
trict requires  a  combined  system  of  drainage 
held  final  and  not  reviewable  on  an  appeal  from 
a  decree  approving  an  assessment.— Wheeler  & 
Silber  v.  Bogue  Phalia  Drainage  Dist.,  64  So. 
375. 

Decree  confirming  report  of  drainage  commis- 
sioners under  Laws  1910,  c.  189,  held  final  and 
conclusive  as  to  the  probable  cost  of  the  propos- 
ed work,  where  it  was  not  appealed  from  within 
ten  days.— Id. 

§  58  (Miss.)  Under  Laws  1912,  c  196,  §  3, 
drainage  commissioners  held  not  authorized  to 
assess  the  damages  and  set  off  such  damages 
against  the  benefits  accruing.— Wheeler  &  Silber 
v.  Bogue  Phalia  Drainage  Dist,  64  So.  375. 

II.  ASSESSMENTS  AND  SPECIAL 
TAXES. 

1 76  (Miss.)  Under  Laws  1912,  c  196,  I  2, 
drainage  commissioners  held  not  required,  in  as- 
sessing benefits,  to  go  upon  each  acre  or  tract  or 
even  upon  the  separate  land  of  each  owner,  es- 
pecially as  under  sections  4  and  5  and  Laws 
1910,  c.  190,  the  amount  of  the  assessment  if 
objected  to,  is  determined  from  evidence  then 
introduced.— Wheeler  &  Silber  v.  Bogue  Phalia 
Drainage  Dist.,  64  So.  375. 

Drainage  commissioners  held  not  required  to 
acquire  the  rights  of  way  for  a  proposed  drain- 
age system  before  assessing  the  benefits  against 
the  land  benefited. — Id. 

1 79  (Miss.)  Under  Code  1906,  II  1689,  1698, 
relative  to  organizing  drainage  districts,  it  is 
the  cost  of  the  combined  system  of  drainage  and 
not  the  cost  of  the  particular  ditches  draining 
each  tract  which  is  to  be  apportioned  against 
the  various  tracts.— Wheeler  &  Silber  v.  Bogue 
Phalia  Drainage  Dist,  64  So.  375. 

S  79  (Miss.)  The  commissioners  of  a  drainage 
district  organized  under  Code  1906,  gS  1682- 
1727,  as  amended  by  Acts  1912,  c.  202,  need 
not,  in  assessing  the  benefits  upon  the  several 
tracts  of  land,  adopt  40  acres  as  the  unit.— Al- 
len v.  Hopson  Bayou  Drainage  Dist.,  64  So. 
418. 

g  82  (Miss.)  Objection  that  drainage  commis- 
sioners arbitrarily  exempted  parties  benefited 
held  not  reviewable  where  it  was  not  raised  be- 
low.—Wheeler  &  Silber  v.  Bogue  Phalia  Drain- 
age Dist,  64  So.  375. 

§  82  (Miss.)  On  appeal  from  a  decree  confirm- 
ing an  assessment  by  drainage  commissioners, 
only  the  decree  below  could  be  considered,  and 
an  opinion  rendered  by  the  chancellor,  in  which 
he  stated  that  certain  lands  assessed  were  not 
benefited,  could  not  be  considered. — Houston 
Bros.  v.  Bogue  Phalia  Drainage  Dist.,  64  So. 
378. 

§  83  (Miss.)  An  owner  of  land  within  a  drain- 
age district  could  not,  in  a  proceeding  by  the 
district  to  amend  the  original  assessment  roll, 
as  to  take  advantage  of  Acts  1912.  c.  202, 
•nding  Code  1906,  §§  1682-1727,  authorizing 
i  of  bonds,  attack  the  validity  of  the  orig- 


age  Dist,  64  So.  418. 

DRAMSHOPS. 

See  Intoxicating  liquors. 

DRUGGISTS. 

See  Evidence,  f  863. 

§  9  (Ala.)  Where  a  druggist  sold  common  salt 
to  a  dairyman  for  Epsom  salts,  and  the  dairy- 
man, with  knowledge  of  the  difference,  and  able 
to  distinguish  between  the  two,  gave  the  common 
salt  to  a  cow,  which  died  as  a  result  thereof,  he 
was  euilty  of  contributory  negligence,  and  could 
not  recover  against  the  druggist— Gorman-Gam- 
mill  Drug  Co.  v.  Watkina,  64  So.  350. 

DRUNKARDS. 

See  Contracts,  f  92;  Homicide,  f  28;  Wit- 
nesses, |  251. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  |  290. 

DUPLICITY. 

See  Indictment  and  Information,  |  125. 

DURESS. 

See  Bills  and  Notes,  g  873. 

DYING  DECLARATIONS. 

See  Homicide,  gg  200,  203. 

EARNEST  MONEY.  i 

See  Brokers,  g  61. 

EASEMENTS. 

See  Highways. 

EJECTION.  1 

See  Carriers,  gg  855-882. 

EJECTMENT.  I 

See  Adverse  Possession,  II  85.  110,  115,  116;  1 
Appeal  and  Error,  g  216;  Evidence,  gg  151. 
471;  Homestead,  g  129;  Trial,  gf  114,  194, 
252. 

L  BIGHT  OF  ACTION  AND  DE- 
FENSES. 

g  13  (Ala.)  The  legal  title  must  prevail  in 
ejectment;  there  being  no  question  of  right  of 
possession  as  against  such  title.— Nolen  v.  Pow- 
ell, 64  So.  566. 

g  16  (Ala.)  Plaintiff  in  ejectment,  who  does 
not  show  title  either  by  deed  or  advene  posses- 
sion, and  who  has  never  been  in  possession,  can 
recover  only  by  showing  prior  possession  in 
some  one  of  his  grantors.— Hicks  v.  Burgess,  64 
So.  290. 

Color  of  title  depending  upon  conveyance  of 
persons  who  had  no  actual  title  and  no  posses- 
sion will  not  give  plaintiff  in  ejectment  construc- 
tive possession.— Id. 

g  16  (Ala.)  As  against  persons  merely  shown 
to  be  in  possession,  plaintiff  in  ejectment  claim- 
ing title  by  deed  from  N.,  who  is  claimed  to 
have  inherited  the  property  from  L.,  is  not  en- 
titled to  recover;  he  never  having  had  posse*-  ' 
sion,  and  it  not  appearing  that  L.  ever  bad  or 
claimed  title  or  possession,  or  that  N.  ever  had 
title  or  possession. — Holder  v.  Bain,  64  So.  2C 

§23  (Ala.)  Where  the  person  through  whom 
defendants  claimed  title  only  had  a  life  estate, 
and  died  before  ejectment  was  brought  by  the 
reversioners,  defendants'  title  had  terminated,  so 
that  they  could  not  defend  against  plaintiffs'  ti- 
tle.—Nolen  v.  Powell,  64  So.  566. 
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attorney  in  fact  for  otberB  must  prove  a  valid 
power  of  attorney.— Sherlock  v.  Burritt,  64  So. 

750. 

m.  PLEADING  AND  EVIDENCE. 

§  64  (Ala.)  In  description  of  land  as  25  feet 
more  or  less  on  the  east  side  of  a  lot,  without 
giving  its  boundaries,  use  of  the  words  "more 
or  less"  held  to  render  the  complaint  in  eject- 
ment fatally  defective.— Roden  v.  Capehart,  64 
So.  590. 

i  71  (Ala.)  Where  defendant  disclaimed  pos- 
session, such  plea  admitted  plaintiffs  title  with 
a  denial  of  defendant's  possession  and  no  ques- 
tion of  title  was  litigable.— Wade  v.  Gilmer,  64 
So.  611. 

§  81  (Ala.)  Where,  in  ejectment,  defendant 
disclaimed  possession  and  suggested  that  the 
suit  was  over  a  disputed  boundary  line,  and 
plaintiff  joined  issue,  the  sole  question  present- 
ed was  defendant's  possession  vel  non  of  the 
land  sued  for— Wade  v.  Gilmer,  64  So.  611. 

Where  defendant  in  ejectment  disclaimed  pos- 
session and  pleaded  that  the  .real  matter  in  con- 
troversy was  the  location  of  a  boundary  line, 
the  only  litigable  question  was  the  place  where 
the  boundary  line  was  located.— Id. 

$  86  (Ala.)  In  ejectment,  where  plaintiff  re- 
lied upon  the  prior  possession  of  his  grantors, 
the  burden  of  proving  such  possession  was  upon 
him.— Hicks  v.  Burgess,  64  So.  290. 

S  90  (Ala.)  In  ejectment,  where  defendants 
claimed  under  a  deed  of  plaintiff's  grantee  ex- 
ecuted in  August,  1910,  evidence  that  such 
grantee  was  in  possession  in  March,  1911,  held 
immaterial. — Gilley  v.  Denman,  64  So.  97. 

§  93  (La.)  In  an  action  by  a  city  to  recover 
certain  land,  evidence  held  to  sustain  a  judgment 
for  plaintiff.— City  of  New  Orleans  v.  Pontchar- 
train  R.  Co.,  64  So.  797. 

§  95  (Ala.)  Where  plaintiff  in  ejectment  shows 
possession  of  his  grantors,  and  deeds  from  them 
to  him  conveying  the  strip  in  dispute,  he  makes 
out  a  prima  facie  case  against  any  one  not  show- 
ing a  superior  title.— Kilpatrick  v.  Trotter,  64 
So.  589. 

§  96  (Ala.)  In  ejectment,  evidence  held  insuf- 
ficient to  show  that  plaintiff's  grantors  had  ever 
had  possession.— Hicks  v.  Burgess,  64  So.  290. 

XV.  TRIAL,  JUDGMENT,  ENFORCE- 
MENT OF  JUDGMENT,  AND 
REVIEW. 

f  109  (Ala.)  Where  the  evidence  was  in  dis- 
pute as  to  whether  the  deed  under  which  plain- 
tiff claimed  was  ever  delivered,  it  was  error  to 
give  the  affirmative  charge  for  plaintiff ;  but  the 
case  was  for  the  jury.— Justice  v.  Hopkins,  64 
So.  555. 

f  1 10  (Ala.)  In  ejectment  an  instruction  that, 
if  defendant's  grantor  at  the  time  he  conveyed 
land  to  defendant  was  not  in  possession,  the 
jury  should  find  for  plaintiff  held  properly  re- 
fused.—Riley  v.  Fletcher,  64  So.  85. 

9  123  (Ala.)  The  only  effect  of  successfully 
contesting  a  disclaimer  in  ejectment  is  to  impose 
costs  and  damages  on  the  unsuccessful  disclaim- 
on  t.— Wade  v.  Gilmer,  64  So.  611. 

ELECTION. 

See  Wills,  |  782. 

ELECTION  OF  REMEDIES. 

|  3  (Ala.)  Where  a  creditor,  instead  of  pro- 
ceeding in  equity  to  have  land,  fraudulently  con- 
veyed to  persons  for  life,  with  remainder  to 
their  children,  applied  on  her  judgment  as  the 
property  of  the  debtor's  estate,  issued  execution 
against  a  grantee  on  a  bond  executed  by  him, 


not  to  avoid  the  debtor's  conveyance.— McCurdy 
v.  Kenan.  64  So.  578. 

ELECTIONS. 

See  Animals,  §§  50,  56;  Constitutional,  §  9; 
Costs,  |  241;  Intoxicating  Liquors,  §  30; 
Judges,  I  3:  Municipal  Corporations,  §  918; 
Names,  f  18 ;  Statutes,  8  47. 

IV.   QUALIFICATIONS  OF  VOTERS. 

8  83  (Ala.)  In  view  of  Const  1901,  f  259,  and 
Code  1907,  §  1769,  a  poll  tax  must  be  paid  in 
the  county  in  which  the  voter  legally  resides  at 
the  time  it  is  due.— Shepherd  v.  Sartain,  64 
So.  57. 

The  poll  tax  levied  upon  male  inhabitants  of 
the  state  by  Const  1901,  5  194,  and  Code  1907, 
8  2074,  does  not  cease  upon  a  temporary  ab- 
sence, and  hence  a  voter  subject  to  the  poll  tax. 
who  leaves  the  state  without  acquiring  a  legal 
residence  in  a  foreign  state,  must  pay  poll  taxes 
accruing  during  the  period  of  his  absence  as  a 
prerequisite  to  legally  voting. — Id. 

Under  Code  1907,  §  2061,  subd.  6,  exempting 
from  poll  tax  all  persons  permanently  disabled 
whose  taxable  property  does  not  exceed  $500, 
the  voter  exhibiting  the  disability  must  show 
that  the  disability  began  before  the  tax  became 
due  and  that  his  taxable  property  did  not  ex- 
ceed $500  at  that  time.— Id. 

The  acceptance  of  a  voter  by  the  registrars 
as  one  qualified  for  registration  is  an  ascertain- 
ment that  he  is  21  years  of  age,  and,  although 
he  had  not  reached  his  majority  at  the  time  of 
registration,  yet  if  he  votes  he  is  estopped 
from  claiming  exemption  for  payment  of  poll 
taxes.— Id. 

That  a  voter  sent  the  amount  of  his  poll  tax 
to  be  paid  by  another  is  no  evidence  of  pay- 
ment.—Id. 

The  refusal  of  the  collector  to  accept  pay- 
ment of  a  poll  tax  when  tendered  does  not  ex- 
cuse nonpayment;  the  voter  being  bound,  it 
necessary  to  protect  his  legal  rights,  by  coer- 
cive legal  process.— Id. 

The  failure  of  a  voter  to  pay  a  poll  tax  is 
not  excused  by  reason  of  the  collector's  advice 
or  any  one's  advice  that  such  tax  is  not  due. 


V.  REGISTRATION  OF  VOTERS. 

8  97  (Ala.)  Under  Const  1901,  8  187,  and 
Code  1907,  18  316,  320,  a  registered  voter  who 
changes  his  legal  residence  from  one  county  to 
another  must  register  in  the  county  of  his  new 
residence  in  order  to  entitle  him  to  vote  there- 
in.— Shepherd  v.  Sartain,  64  So.  57. 

When  a  registered  voter,  who  abandoned  his 
residence  in  the  state  and  acquired  a  legal  res- 
idence in  a  foreign  state,  returns,  he  cannot 
again  vote  in  the  state  until  he  has  qualified 
by  a  new  period  of  residence  and  a  new  regis- 
tration as  prescribed  by  law  for  an  original 
registration.— Id. 

8  113  (Ala.)  The  registration  books  and  lists 
prepared  and  kept  by  the  county  board  of  reg- 
istrars are  conclusive  as  to  the  fact  of  the  reg- 
istration of  those  voters  whose  names  affirma- 
tively appear.— Shepherd  v.  Sartain,  64  So.  57. 

8  118  (Ala.)  The  registration  books  and  lists 
are  conclusive  that  voters,  whose  names  do  not 
appear  thereon,  are  not  registered  voters  and 
not  entitled  to  vote  unless  their  registration  is 
evidenced  by  certificate  issued  as  provided  by 
law.— Shepherd  v.  Sartain,  64  So.  57. 

VL  NOMINATIONS  AND  PRIMARY 
ELECTIONS. 

8  154  (La.)  An  appeal  in  a  contest  over  a 
party  nomination  will  not  be  dismissed  on  the 
suggestion  that  the  defendant  has  since  been 
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476. 

An  injunction  will  not  lie  against  the  promul- 
gation and  certification  of  the  returns  of  a  pri- 
mary election ;  the  remedy  being  restricted  to  a 
contest,  by  Act  No.  198  of  1912,  f  6.— Id. 

IX.  COUNT  OF  VOTES,  RETURNS, 
AND  CANVASS. 

§  255  (La.)  Under  Act  No.  152  of  1898,  §§  21, 
23  and  44,  clerk  of  court  held  not  required  to 
destroy  ballots  six  months  after  an  election 
where  they  are  needed  as  evidence  in  a  crim- 
inal prosecution.— State  ex  rel.  Cassidy  v.  Bak- 
er, 64  So.  993. 

X.  CONTESTS. 

S  273  (Ala.)  Where  the  canvassing  board  de- 
nied the  election  of  a  federal  office  holder  to  a 
state  office,  the  court  cannot,  as  a  condition 
precedent  to  considering  his  contest,  require 
him  to  file  a  declaration  of  his  purpose  to  va- 
cate his  federal  office  if  successful.— Shepherd 
v.  Sartain,  64  So.  57. 

§291  (Ala.)  The  burden  of  showing  invalid- 
ity of  a  vote  received  by  the  election  managers 
is  upon  him  who  assails  it— Shepherd  v.  Sar- 
tain, 64  So.  57. 

The  registration  books  and  lists  prepared  and 
kept  by  the  county  board  of  registrars  are  pre- 
sumptive evidence  of  the  qualifications  of 
voters  whose  names  appear  thereon.— Id. 

Where  poll  tax  receipt  stubs  kept  by  the  tax 
collectors  for  each  year,  as  required  by  Code 
1907,  8.  2075,  do  not  show  that  a  voter  has 
paid  his  poll'  tax,  it  will  be  presumed  that 
such  tax  has  not  been  paid.— Id. 

Where  the  general  tax  record  showing  poll 
tax  payments  kept  by  tax  collectors  prior  to 
the  enactment  of  the  statute  requiring  separate 
poll  tax  records  does  not  affirmatively  show 
that  a  voter  has  paid  bis  poll  tax,  it  will  be  pre- 
sumed that  such  tax  has  not  been  paid. — Id. 

Where  the  records  show  the  payment  by  a 
voter  of  his  poll  taxes  for  a  series  of  years  with 
a  Bingle  exception  and  also  the  payment  of  two 
taxes  for  one  year,  it  will  be  presumed  that 
one  of  the  duplicated  payments  was  intended 
for  the  omitted  year,  and  it  will  be  treated  as 
paid.— Id. 

Where  the  records  only  show  that  a  voter 
registered  as  21  in  a  stated  year,  it  will  be 
presumed  that  he  came  of  age  and  registered 
after  the  1st  day  of  October  of  that  year  if  the 
registration  books  are  judicially  known  to  have 
been  open  thereafter.— Id. 

Nothing  appearing  to  the  contrary,  it  will  be 
presumed,  where  the  records  only  show  that  a 
voter  registered  as  45  years  of  age  in  a  stated 
year,  that  he  became  45  at  the  earliest  day  con- 
sistent with  the  record  recitals,  as,  if  he  regis- 
tered as  45  in  July,  it  will  be  presumed  that  he 
reached  that  age  before  October  of  the  previous 
year.— Id. 

Where  a  voter  moves  away  from  an  existing 
domicile  and  acquires-  a  home  in  another  place, 
it  will  be  presumed  that  he  has  changed  his  le- 
gal residence.— Id. 

§295  (Ala.)  The  reception  of  a  vote  by  the 
election  managers  establishes  its  validity  prima 
facie.— Shepherd  v.  Sartain,  64  So.  57. 

The  certificate  of  the  probate  judge  as  to 
whether  the  registration  records  and  poll  tax 
records  show  registration  or  payment  of  poll 
taxes  is  prima  facie  evidence.— Id. 

§  299  (Ala.)  Under  Code  1907,  §  473,  the 
trial  judge  may  examine  the  ballots  without 
waiting  for  the  introduction  of  evidence.— Shep- 
herd v.  Sartain,  64  So.  57. 

§  305  (Ala.)  The  ascertainment  of  the  exist- 
ence of  a  permanent  disability,  excusing  a  vot- 
er from  payment  of  poll  taxes,  is  a  question 
peculiarly  for  the  trial  court,  and  its  conclu- 
sion will  not  be  disturbed  unless  it  appears  that 
the  exemption  statute  has  been  abused. — Shep- 
herd v.  Sartain,  64  So.  57. 


trial  court  on  viva  voce  testimony  will  not  be 
disturbed  on  appeal  unless  so  manifestly  against 
the  weight  of  the  evidence  that  a  judge  at  nisi 
prius  would  set  aside  a  verdict  of  the  jury  ren- 
dered on  the  same  testimony.— Id. 

ELECTRICITY. 

See  Master  and  Servant,  §§  119,  284. 

§  13  (Fla.)  "Electricity"  ia  an  invisible  force, 
highly  dangerous  in  its  use.— Gunn  v.  City  of 
Jacksonville,  64  So.  435. 

EMBEZZLEMENT. 

See  Criminal  Law,  {$  815,  1169;  Indictment 
and  Information,  f  125. 

§  1 1  (Ala.App.)  So  far  as  a  conversion  is  con- 
cerned as  an  element,  the  unauthorized  exercise 
of  right  of  ownership  over  the  personal  goods 
and  chattels  of  another,  to  the  exclusion  ol  the 
owner's  right,  constitutes  an  embezzlement. — 
Freeman  v.  State,  64  So.  514. 

§47  (Ala.App.)  Where  the  jury  could  find 
from  the  state's  evidence  that  accused  was  the 
agent  or  in  the  employment  of  another,  that  a 
barrel  of  turpentine  came  into  his  possession 
by  virtue  of  his  employment,  and  that  he  fraud- 
ulently converted  it,  it  was  the  court's  duty  to 
submit  the  question  of  his  guilt  to  the  jury. — 
Freeman  v.  State,  64  So.  514. 

EMINENT  DOMAIN. 

See  Municipal  Corporations,  §§  266-51& 

I.  NATURE,  EXTENT,  AND  DELEGA- 
TION OF  POWER. 

§  2  (Fla.)  Laws  1891,  c.  4089,  §  4,  being  the 
charter  of  the  city  of  Ocala,  which  authorizes 
assessment  of  property  for  cost  of  constructing 
and  repairing  sidewalks,  held  not  to  authorize  a 
taking  of  private  property  without  just  com- 
pensation.—Anderson  v.  City  of  Ocala.  64  So. 

H.  COMPENSATION. 

(B)  Taking;     or     Injuring;     Property  as 
Ground  for  Compensation. 

§  100  (Ala.)  The  construction  of  a  commercial 
steam  railroad  in  a  public  street,  though  under 
municipal  authority,  imposes  a  burden  in  excess 
of  that  imposed  by  the  original  dedication  to 
public  use.— South  &  N.  A.  R.  Co.  v.  Davis,  64 
So.  606. 

|  101  (Ala.)  Under  the  Constitution  and  stat- 
utes, a  city  had  no  authority  to  improve  a 
•street  by  changing  the  grade  thereof  to  the  in- 
jury of  abutting  property,  without  first  making 
just  compensation  to  the  owners  thereof.— 
North  Alabama  Traction  Co.  v.  Hays,  64  So. 
39. 

A  street  railroad  company  which,  as  required 
by  ordinance,  raised  its  track  and  the  earth  for 
18  inches  on  either  side  to  conform  to  the 
grade  of  the  street  as  changed  by  the  city  ktli 
not  liable  to  abutting  owners  for  injuries  re- 
sulting from  interference  with  accessibility  and 
overflows,  as  what  it  did  was  not  the  proxi- 
mate cause  thereof.— Id. 

§  1 1 1  (La.)  Where  land  is  condemned  for  rail- 
road purposes,  damages  may  be  allowed  for  de- 
preciation in  value  from  causes  such  as  danger 
to  crops,  improvements,  etc.,  from  fire  from  pass- 
ing engines.— Yazoo  &  M.  V.  R.  Co.  t.  Teissier, 
64  So.  866. 

(Q  Men* ore  and  Amount. 

§  131  (La.)  The  market  value  fixes  the  value 
of  land  condemned  for  railroad  purposes. — Yazoo 
&  M.  V.  R.  Co.  v.  Teissier,  64  So.  866. 

§  134  (La.)  Where  land  is  condemned  for  rail- 
road purposes,  the  compensation  therefor  de- 
pends upon  its  value  to  the  owner  rather  than 
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\"  R.  Co.  v.  Teissier,  64  So.  866. 

Compensation  cannot  be  recovered  for  the 
"adaptability"  of  land  condemned  for  railroad 
purposes,  where  it  is  like  the  other  land  on  the 
plantation,  and  is  not  a  high  ridge  running 
through  a  swampy  place,  or  more  level  than  oth- 
er places,  or  possessed  of  some  special  advan- 
tage for  railroad  purposes.— Id. 

HI.  PROCEEDINGS  TO  TAKE  PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

|  205  (La.)  Where  the  preponderance  of  the 
evidence  does  not  show  that  damage  results  to 
the  remaining  land  from  it  being  divided  by 
condemnation  of  a  strip  for  a  railroad  track, 
compensation  for  such  division  cannot  be  al- 
lowed.-Yaaoo  &  M.  V.  E.  Co.  v.  Teissier,  64 
So.  806. 

TV.  REMEDIES  OF  OWNERS  OF 
PROPERTY. 

f  268  (La.)  In  a  suit  against  a  railroad  com- 
pany for  possession  of  property  actually  used 
for  railroad  purposes,  the  plaintiff  is  entitled  to 
recover  the  value  of  land  at  the  time  the  rail- 
road went  into  actual  possession*,  though  not 
entitled  to  recover  the  land.— Jacobs  v.  Kansas 
City,  S.  &  G.  Ry.  Co.,  64  So.  150. 

f  275  (Ala.)  Under  Const  1901,  §  227,  mak- 
ing corporations  liable  to  abutting  proprietors 
for  actual  damages  to  their  property,  an  owner 
of  a  lot  abutting  a  street  and  having  the  ulti- 
mate fee  therein  held  entitled  to  restrain  a  rail- 
road company  from  constructing  under  munici- 
pal authority  a  side  track  in  the  street  in  front 
of  his  property  until  compensated.— South  &  N. 
A.  R.  Co.  v.  Davis,  64  So.  606. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  f  174:  Death,  §  15; 
Master  and  Servant,  §§  87,  180. 

EMPLOYES. 

See  Master  and  Servant. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  §  238. 

EQUITABLE  ESTOPPEL 

See  Estoppel 

EQUITY. 

See  Account;  Cancellation  of  Instruments; 
Discovery;  Estoppel;  Fraudulent  Convey- 
ances ;  Injunction ;  Judgment,  f  427 ;  Liens, 
§  8;  Mortgages,  §  390;  Municipal  Corpora- 
tions, S  513;  Partition;  Quieting  Title;  Ref- 
ormation of  Instruments;  Specific  Perform- 
ance; Trusts;  Vendor  and  Purchaser,  §  239. 

I.  JURISDICTION,  PRINCIPLES.  AND 
MAXIMS. 

(C)  Principles  and  Maxima  of  Equity. 

§  66  (Ala.)  Parties  cannot  come  into  equity 
in  their  own  behalf  when  their  conduct  previ- 
ously has  been  such  as  to  prevent  equity  being 
done.— Gayle  v.  Pennington,  64  So.  572. 

XI.   LACHES    AND    STALE  DEMANDS. 

S  72  (Ala.)  Laches  is  sufficient  to  bar  equita- 
ble relief,  especially  where  it  has  been  so  long 
continued  as  to  render  relief  doubtful,  uncertain, 
unfair,  or  unjust.— Gayle  v.  Pennington,  64  So. 
572. 

f  87  (Ala.)  Laches  depends  principally  upon 
the  inequity  of  permitting  a  claim  to  be  enforc- 
ed, and,  if  this  inequity  exists,  relief  will  be  de- 


has  not  elapsed.— Gayle  v.  Pennington,  64  So. 
572. 

IV.  PLEADING. 
(A)  Orla-lnal  Bill. 

f  141  (Fla.)  An  allegation,  in  a  bill  praying 
that  a  decree  be  declared  void,  that  A.'s  "ap- 
pearance was  not  entered  by  any  one  lawfully 
authorized  to  enter  same,"  is  a  "negative  preg- 
nant" and  repugnant  to  good  pleading. — Mc- 
Bride  v.  Worley.  64  So.  235. 

f  141  (Fla.)  Where  a  bill  of  complaint  states 
any  equity  for  relief,  it  should  not  be  dismissed. 
—Drake  Lumber  Co.  v.  Branning,  64  So.  263. 

§  143  (Ala.)  A  bill  for  specific  performance 
held  not  open  to  the  objection  of  uncertainty. 
— Eason  v.  Roe,  64  So.  55. 

§  144  (Ala.)  A  bill  for  specific  performance 
held  not  open  to  the  objection  of  being  repug- 
nant to,  or  variant  from,  itself.— Eason  v.  Roe, 
64  So.  66. 

|  148  (Ala.)  Where  a  bill  for  specific  per- 
formance only  averred  facts  relevant  to  such 
relief,  other  prayers  for  alternative  relief,  not 
supported  by  any  averments  in  the  bill,  were 
surplusage  and  did  not  render  the  bill  multifa- 
rious.—Brown  v.  Sheridan,  64  So.  68. 

8  148  (Ala.)  A  bill  seeking  to  foreclose  a  chat- 
tel mortgage  on  crops  and  also  to  redeem  from 
the  mortgagor's  landlord  as  superior  lienhold- 
er  would  be  multifarious.— West  v.  Henry,  64 
So.  75. 

§  150  (Miss.)  A  bill  against  the  sureties  on 
certain  bonds  of  a  bank,  which  was  a  county 
depository,  held  not  multifarious  because  the 
president  and  vice  president  of  the  bank  were 
joined  as  defendants  to  obtain  complete  neces- 
sary discovery.— Fidelity  &  Deposit  Co.  of  Mary- 
land v.  Wilkinson  County,  64  So.  457;  Nation- 
al Surety  Co.  v.  Same,  Id.  459. 

(E)  Demurrer,  Exceptions,  aad  Motloaa. 

§219  (Ala.)  Laches  may  be  raised  by  demur- 
rer when  the  bill  shows  a  long  delay  in  assert- 
ing the  rights  claimed.— Gsyle  v.  Pennington, 
64  So.  572. 

(I)  Defects   and   Objections,  and  Waiver 
Thereof. 

1330  (Ala.)  Objection  that  a  bill  for  spe- 
cific performance  does  not  definitely  and  dis- 
tinctly aver  the  terms  of  the  contract  is  juris- 
dictional and  may  be  taken  for  the  first  time 
on  the  submission  for  decree  on  the  facts  al- 
leged and  proved.— Eason  v.  Roe,  64  So.  55. 

V.  EVIDENCE. 

§339  (Miss.)  An  answer,  though  duly  veri- 
fied, is  not  proof  of  affirmative  defenses  alleg- 
ed therein  and  will  not  support  a  decree  for  de- 
fendants on  a  hearing  on  bill  and  answer. — 
Austin  Clothing  Co.  v.  Posey,  64  So.  5. 

§346  (Miss.)  A  defendant  has  the  burden  of 
proving  affirmative  defenses  alleged  in  his  an- 
swer.—Austin  Clothing  Co.  v.  Posey,  64  So.  5. 

VHI.  HEARING,   SUBMISSION  OF  IS- 
SUES TO  JURY,  AND  REHEARING. 

§  373  (Miss.)  In  a  suit  heard  on  bill  and  an- 
swer, where  the  record  did  not  show  upon 
whose  direction  the  cause  was  set  down  for 
final  hearing,  and  it  appeared  that  after  sub- 
mission to  the  chancellor  the  cause  was  re- 
manded to  rules  with  permission  to  either  par- 
ty to  take  testimony,  the  answer  cannot  be  tak- 
en as  true  because  no  testimony  was  taken. — 
Austin  Clothing  Co.  ▼.  Posey,  64  So.  5. 

IX.  MASTERS  AND  COMMISSIONERS, 
AND  PROCEEDINGS  RE- 
FORE  THEM. 

§  393  (Ala.)  The  regular  register  in  chancery 
held  not  disqualified  by  interest  either  under 


For  cases  in  Dec.  Die.  &  Am.  Dig.  Key  No.  Series  *  Indexes  see  same  topic  and  section  (|)  NUMBER 


Digitized  by  Google 


Eqnity 


64  SOUTHERN  RBPOBTBB 


1066 


chancery  rule  6  or  the  common  law  from  sitting 
ns  referee.— State  v.  Benners,  64  So.  308. 

Under  Code  1907,  |  3078,  providing  that  the 
chancellor  may  appoint  a  special  register  when 
necessary,  the  chancellor  may  appoint  a  special 
register,  even  though  the  regular  register  is  not 
legally  disqualified,  whenever  the  circumstances 
are  such  that  reasonable  grounds  exist  for  ap- 
prehending bias  of  the  regular  register.— Id. 

X.  DECREE  AND  ENFORCEMENT 
THEREOF. 

§419  (Fla.)  Where,  though  complainant*  fail- 
ed to  comply  with  an  order  to  amend  their  bill, 
the  clerk  entered  a  decree  pro  confesso  on  a  day 
not  a  rule  day,  and  subsequently  the  court, 
without  notice,  allowed  an  amendment  to  the 
bill,  and  entered  final  decree  against  defendants, 
held  not  error  to  vacate  the  decrees  on  motion 
by  defendants  nearly  eight  months  later,  al- 
leging ignorance  of  the  status  of  the  case  when 
the  decree  was  entered,  and  setting  up  a  merito- 
rious defense. — Turner  v.  Jones,  64  So.  502. 

The  question  of  setting  aside  a  decree  pro 
confesso  is  addressed  to  the  court's  sound  dis- 
cretion.— Id. 

A  decree  pro  confesso  will  not  be  set  aside 
where  the  applicant  has  been  inexcusably  negli- 
gent—Id. 

To  warrant  setting  aside  a  decree  pro  confesso, 
the  applicant  must  show  reasonable  diligence 
and  a  meritorious  defense. — Id. 

8  427  (Miss.)  In  a  suit  for  a  temporary  in- 
junction, held  error  to  grant  a  permanent  in- 
junction.— Austin  Clothing  Co.  v.  Posey,  64 
So.  6. 

XI.  BILL  OF  REVIEW. 

§446  (Ala.)  Errors  apparent  on  the  face  of 
the  record  may  be  attacked  by  a  bill  of  review. — 
Morris  v.  Marshall,  64  So.  312. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCAPE. 

See  Indictment  and  Information,  §  110. 

ESTATES. 

See  Descent  and  Distribution;  Dower;  Ex- 
ecutors and  Administrators;  Tenancy  in  Com- 
mon; Wills. 

ESTOPPEL. 

See  Bankruptcy,  §  418;  Brokers.  I  42;  Car- 
riers, §  35;  Chattel  Mortgages,  8  136;  Crim- 
inal Law,  §  1137  ;  Executors  and  Administra- 
tors. §  504;  Gas,  §  14;  Guardian  and  Ward, 
|  70;  Homestead,  §§  118,  188;  Insurance,  § 
556 ;  Landlord  and  Tenant.  J  254 ;  Munici- 
pal Corporations,  §§  488,  489;  Taxation,  § 
679 ;  Tenancy  in  Common,  §  38. 

HI.  EQUITABLE  ESTOPPEL. 
(B)  Groanda  of  Estoppel. 

§  68  (Miss.)  Persons  entitled  to  share  in  an 
estate  are  not  estopped  from  asserting  on  final 
distribution  that  testator's  wife  took  only  a 
life  estate,  and  was  not  entitled  to  share  on 
final  distribution  because  in  bills  for  partition 
it  was  alleged  that  testator's  wife  was  entitled 
to  part  of  the  estate  absolutely ;  it  appearing 
that  they  were  merely  mistaken  in  the  construc- 
tion of  the  will.— Meyer  v.  Meyer,  64  So.  420. 

§  78  (La.)  Where  a  person  who  has  given  the 
right,  for  a  consideration,  to  enter  upon  land  to 
cut  and  remove  timber  stands  by  and  permits 
the  timber  to  be  cut  and  removed,  he  is  estopped 
to  deny  the  existence  of  the  contract.— Savage  v. 
Wyatt  Lumber  Co.,  64  So.  491. 

Where  a  person  who  has  been  given  the  right, 
for  a  consideration,  to  enter  upon  land  and  cut 
and  remove  timber  fails  to  sign  the  contract,  but 


enters  and  cuts  timber,  he  is  estopped  to  deny 

the  existence  of  the  contract.— Id. 

§  87  (Ala.App.)  One  asserting  an  estoppel  by 
conduct  or  representations  must  have  acted  or 
failed  to  act  in  reliance  thereon.— Tennessee 
Coal,  Iron  &  B.  Co.  v.  Perry,  64  So.  651. 

8  92  (La.)  The  acceptance  of  a  sum  of  money 
by  a  person  believing  it  to  be  paid  for  a  specified 
number  of  trees  does  not  estop  him  from  claim- 
ing the  price  for  other  trees  illegally  taken.— 
Alleman  Planting  &  Mfg.  Co.  v.  Baker-Wake- 
field Cypress  Co.,  64  So.  677. 

EVIDENCE. 

See  Accord  and  Satisfaction,  §  26;  Acknowledg- 
ment, §  55;  Adverse  Possession,  85  24,  85. 
88,  110,  112,  114 ;  Alteration  of  Instruments. 

|  25:  Appeal  and  Error,  55  205.  232,  500, 
522,  719.  901-928,  994-1015,  1048, 1050,  1051. 
1058.  1078,  1178;  Assault  and  Battery,  f? 
26,  84,  86;  Bankruptcy,  §  303;  Bigamy,  §s 
8,9;  Bills  and  Notes.  §§  493,  497,  525;  Bro- 
kers, §  84 ;  Carriers,  §§  315,  316;  Champerty 
and  Maintenance,  §  f;  Corporations,  H  9". 
580;  Criminal  Law,  §§  338-504,  665-698. 
103(i.  1054,  1120,  1158,  1159,  1168.  1169; 
Damages,  §§  103-168;  Death,  §8  58,  75,  7»J; 
Deeds.  §  210 ;  Depositions,  §  7o  ;  Discovery  ; 
Divorce,  8  129;  Ejectment,  58  86-96;  Elec- 
tions, §§  291.  295 ;  Equity,  §§  339,  346 :  Exe- 
cution, §  172;  Executors  and  Administrators. 
81  221,  372;  Explosives,  §  12;  Extraditi.  n.  5 
39;  Fraud,  8  50;  Frauds.  Statute  of,  §  US; 
Fraudulent  Conveyances,  §  278;  Guaranty.  $ 
91;  Highways.  §§  03,  96,  151;  Homestead. 
81  12!».  150  ;  Homicide.  §§  151-203,  332;  In- 
surance, 88  651,  659,  818;  Intoxicating  Liq- 
uors, §§_  11,  223.  233,  236,  250;  Judgment,  88 
326,  427 ;  Landlord  and  Tenant,  §  252 ;  Lar- 
ceny, §  51 ;  Libel  and  Slander,  f  140 ;  Logs 
and  Logging,  5  35;  Master  and  Servant,  8$ 
250%,  264,  265,  270,  278,  281;  Mortgages.  | 
25;    Municipal  Corporations,  81  122,  486: 


roads,  68  348,  396-398,  442.  4 SO;  Rape,  88 
39-49;  Robberv;  Sales.  §  52;  Sheriffs  and 
Constables,  8  138;  Shipping.  J  86;  Statutes, 
S  267;  Taxation.  §§  446,  500:  Telegraphs 
and  Telephones.  I  6(5:  Trial,  §§139.  143,  145. 
171,  194.  244,  LT.O.  252.  2H3 :  Trusts,  16  10S. 
110;  Use  and  Occupation.  8  9;  Weapons,  f 
17 ;  Wills,  88  55,  1U3,  1G6,  430;  Witnesses. 
Reception  of,  see  Criminal  Law,  §5  665-684; 
Trial,  §8  82,  91. 

I.  JUDICIAL  NOTICE. 

5  5  (La.)  That  a  "blind  tiger"  is  a  public  nui- 
sance requires  no  evidence  to  prove  it. — City  of 
Shreveport  v.  Maroun,  64  So.  388. 

§  10  (Fla.)  An  appellate  court  cannot  take 
judicial  notice  of  the  locations  of  streets  and 
avenues  in  a  city  or  town.— Anderson  v.  City  of 
Ocala,  64  So.  775. 

§  20  (Miss.)  In  an  action  for  injury  to  fruit 
trees  from  delay,  it  being  matter  of  common 
knowledge  that  freight  can  ordinarily  be  trans- 
ported by  rail  from  Concord,  Ga.,  to  Grenada. 
Miss.,  in  less  than  31  days,  it  was  unnecessary 
for  plaintiff  to  show  what  was  a  reasonable 
time  for  the  shipment.— Yazoo  &  M.  V.  E_  Co. 
v.  Peeples,  64  So.  262. 

§43  (Ala.)  The  Supreme  Court  judicially 
knows  that  the  question  of  the  duty  of  a  water 
supply  company  to  lay  service  pipes  from  its 
mains  to  the  property  of  applicants  for  water 
service  is  a  question  on  which  the  courts  do 
not  agree. — State  v.  Birmingham  Waterworks 
Co.,  64  So.  23. 

H.  PRESUMPTIONS. 

§77  (Ala.App.)  Where  plaintiffs  absent  wit- 
ness was  as  accessible  to  the  defendant  as  to 
the  plaintiff,  and  it  did  not  appear  that  he  knew 
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tiff,  or  that  his  testimony  would  not  have  been 
merely  cumulative,  no  prejudicial  inference 
could  be  drawn  from  plaintiff's  failure  to  pro- 
duce such  witness.— Central  of  Georgia  Ry.  Co. 
v.  Sanders,  64  So.  190. 

IV.  RELEVANCY,  MATERIALITY,  AND 
COMPETENCY  IN  GENERAL. 
(B)  Re»  Gestae. 

g  121  (Ala.App.)  On  trial  for  wrongfully 
ejecting  passenger,  without  giving  him  oppor- 
tunity to  find  misplaced  ticket,  statement  of 
third  person  that  plaintiff  had  a  ticket,  and  re- 
quest to  conductor  not  to  put  plaintiff  off,  held 
admissible  as  part  of  the  res  gestae,  and  as 
bearing  on  the  conductor's  conduct  and  motives. 
—Louisville  &  N.  R.  Co.  v.  Mason,  64  So.  154. 

§  126  (Ala-App.)  A  statement  by  the  injured 
passenger,  in  narrating  the  circumstances  of  the 
accident,  that,  after  the  deadening  sensation 
felt  in  his  neck  after  the  jerk  of  the  train,  he 
called  a  passenger's  attention  to  the  jerk,  was 
admissible  as  res  gestae.— Empire  Coal  Co.  v. 
Gravlee,  64  So.  207. 

(C)  Similar    Facts  and  Transaction*. 

§  126  (Ala.App.)  In  a  suit  for  the  conversion 
of  cotton,  subject  to  a  landlord's  lien,  evidence 
that  on  previous  occasions  defendant  had  been 
compelled  to  pay  for  cotton  bought  from  tenants 
of  the  landlord  is  immaterial.— Worthington  v. 
Long,  64  So.  174. 

(K)  Competency. 

8  151  (Ala.)  In  ejectment,  where  the  question 
whether  plaintiffs  wife  had  signed  the  deed 
under  which  defendants  claimed  through  fraud 
or  duress  was  in  issue,  held  that  it  was  not 
competent  for  her  to  testify  that  she  did  not 
want  to  sign  the  deed.— Gifley  v.  Denman,  64 
So.  97. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

|  158  (Ala.)  Poll  tax  receipts,  although  ad- 
missible in  evidence,  are  not  the  best  evidence 
of  such  payment  so  as  to  forbid  parol  proof; 
the  ordinary  rules  of  law  governing  receipts 
being  applicable.— Shepherd  v.  Sartain,  64  So. 
57. 

§  1 58  (Ala.)  In  the  absence  of  a  proper  predi- 
cate, a  copy  of  a  written  notice  to  a  mortgagee 
to  discharge  the  mortgage  of  record  was  im- 
properly admitted.— Royal  Lumber  Co.  v.  Els- 
berry,  64  So.  71. 

§  159  (Ala.App.)  In  a  passenger's  action  for 
personal  injuries  in  alighting,  evidence  by  plain- 
tiff that  she  bought  a  ticket  from  one  station  to 
the  station  at  which  she  was  alighting  when  in.- 
jured  held  not  objectionable. — Central  of  Georgia 
Ry.  Co.  v.  Mathis,  64  So.  197. 

§  165  (Ala.)  The  deed  was  the  best  evidence 
of  whether  a  grantor  conveyed  a  lot  to  plaintiff 
or  to  another.— Harbison-Walker  Refractories 
Co.  v.  Scott,  64  So.  547. 

8  165  (Ala.App.)  In  a  passenger's  action  for 
injuries  sustained  in  falling  down  the  steps  at 
the  carrier's  station,  where  it  appeared  that  the 
passenger  had  a  ticket  at  the  time  of  the  in- 
jury, questions  to  the  passenger  as  to  the  nature 
of  the  ticket  and  where  it  entitled  hm  to  ride 
were  properly  excluded. — Central  of  Georgia 
Ry.  Co.  v.  Campbell,  64  So.  540. 

m  ADMISSIONS. 

(A)  Nature,  Form,  and  Incident*  la  Gen- 
eral. 

§  208  (Ala.App.)  Pleadings  not  sworn  to  are 
regarded  as  the  mere  declaration  of  a  party's 
counsel,  and  statements  of  fact  therein  are  not 
admissible  as  evidence  against  him.— Charlie's 
Xransfer  Co.  v.  W.  B.  Leedy  &  Co.,  64  So.  205. 


§243  (Ala.)  Statements  made  to  defendant 
by  her  superintendent  during  the  construction 
of  a  building  as  to  work  and  materials  incorpor- 
ated into  the  building  were  not  admissible 
against  her  as  admissions  or  declarations,  un- 
less she  in  some  way  assented  to  their  correct- 
ness.—Beitman  v.  Birmingham  Paint  &  Glass 
Co.,  64  So.  600. 

1 253  (Ala.)  In  ejectment,  where  a  scheme  on 
the  part  of  plaintiff  and  his  grantee  to  coerce 
plaintiff's  wife  to  sign  the  deed  was  shown,  the 
acts  of  plaintiff  in  that  behalf  were  admissible 
against  the  grantee  or  his  privies,  whether  he 
was  present  or  not— Gilley  v.  Denman,  64  So. 
97. 

(B)  Proof  and  Effect. 

|258  (Ala.)  A  written  statement  by  defend- 
ant's agent  was  not  admissible  against  her, 
where  it  did  not  appear  that  it  was  made  in 
the  course  of  the  agent's  employment,  or  that  it 
was  not  made  long  after  his  employment  ter- 
minated.—Beitman  v.  Birmingham  Paint  & 
Glass  Co.,  64  So.  600. 

{  261  (Ala.)  Where  a  written  statement  by  de- 
fendant's superintendent  was  offered  as  an  ad- 
mission by  her,  the  party  offering  it  had  the  bur- 
den of  showing  that  it  was  made  within  the 
scope  of  the  superintendent's  authority,  and  in 
the  course  of  the  particular  transaction  in 
which  he  was  engaged  on  behalf  of  defendant— 
Beitman  v.  Birmingham  Paint  &  Glass  Co.,  64 
So.  600. 

IX.  HEARSAY. 

§314  (Ala.)  Since  legal  title  to  land  cannot 
be  established  by  reputation,  a  reference  in  the 
minutes  of  a  town  council  to  a  W.  lot  at  the 
corner  of  certain  streets,  which  was  about  the 
location  of  a  grant  to  W.,  is  not  evidence  of 
title  of  such  lot  in  W. — Doe  ex  dem.  Moore  v. 
Roe  (Boulo),  64  So.  586. 

|  317  (Ala.App.)  The  statement  of  an  injured 
railroad  passenger  to  his  physician  at  the  time 
of  consultation,  after  leafing  the  train,  as  to 
who  was  responsible  for  the  injury,  and  how  it 
occurred,  was  not  admissible,  being  hearsay. — 
Empire  Coal  Co.  v.  Gravlee,  64  So.  207. 

X.  DOCUMENTARY  EVIDENCE. 

(A)  Pnbllo  or   Official  Acts,  Proceeding!, 

Records,  and  Certificates. 

1332  (Ala.)  In  a  suit  by  creditors  to  set 
aside  a  conveyance  by  a  deceased  debtor,  as 
fraudulent  the  itemized  statement  of  the  deced- 
ent's indebtedness  made  by  trustees  who  held  his 
property  by  general  assignment  for  the  benefit 
of  creditors  is  inadmissible  as  against  the  gran- 
tees.—Davis  v.  W.  S.  Stovall  &  Bro.,  64  So. 
586 

§  334  (Ala-App.)  Under  Code  1907, 1  26,  proof 
of  license  to  sell  fertilizer  must  be  by  printed 
record  or  certified  copy  of  the  record,  and  a 
certificate  of  the  commissioner  that .  a  certain 
party  had  a  license  for  certain  years  was  not 
admissible— Planters'  Chemical  &  Oil  Co.  v. 
Castillow,  64  So.  473. 

(B)  Exemplifications,     Transcripts,  aad 

Certified  Copies. 

§345  (Ala.)  The  fact  that  the  certificate  of 
the  probate  judge  to  copies  of  the  deed  and  pow- 
er of  attorney  offered  in  evidence  was  joint  in- 
stead of  separate  would  not  exclude  the  instru- 
ments, where  the  certificate  sufficiently  desig- 
nated each  instrument  as  if  it  had  been  made 
separately  to  each.— Turner  v.  Davis,  64  So. 
958. 

(C)  Private  Writing's  and  Publications. 

§353  (Ala.)  Since  Code  1907,  §  3374,  does 
not  require  an  instrument  such  as  a  deed  to  be 
recorded  within  any  particular  time,  a  deed  was 
admissible  in  evidence,  though  it  was  not  re- 
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corded  within  a  year  after  execution.— Turner 
v.  Davis,  64  So.  958. 

8  355  (Ala.)  In  action  for  materials,  where  it 
was  disputed  whether  they  were  sold  to  defend- 
ant or  defendant's  contractor,  a  written  state- 
ment by  defendaat's  superintendent  as  to  trans- 
actions under  the  contract  held  not  admissible, 
in  the  absence  of  testimony  as  to  when  it  was 
made,  that  it  was  true  when  made,  or  that  the 
party  making  it  recognized  it  as  stating  the 
facts  truly  at  the  time  of  the  trial.— Beitman  v. 
Birmingham  Paint  ft  Glass  Co.,  64  So.  600. 

§  363  (Ala.)  Reading  from  a  medical  work  of 
the  case  of  a  man  who  was  fatally  poisoned  by 
taking  a  pound  of  salt  was  improper  evidence 
in  an  action  against  a  druggist  for  selling  com- 
mon salt  to  one  who  asked  for  Epsom  Salts, 
and  whose  cow  was  killed  by  administration 
of  the  goods  received.— Gorman-GammUl  Drug 
Co.  v.  Watkins,  64  So.  350. 

(D)  Production,    Authentication,  and  Ef- 
fect. 

§372  (Ala.)  The  absence  of  an  acknowledg- 
ment did  not  prevent  the  admissibility  of  a 
deed  or  certified  copy,  thereof,  without  proof  of 
execution,  when  offered  more  than  30  years 
after  execution ;  curative  statutes  making  such 
a  deed  self-proving.— Turner  v.  Davis,  64  So. 
968. 

8  373  (Ala.)  Evidence  that  defendant  attached 
her  signature  by  her  own  hand  to  the  written 
contract  sued  on,  which  was  unattested,  held  a 
sufficient  authentication  thereof  to  justify  its 
admission  in  evidence.— Norton  v.  Allaire  Wood- 
wood  &  Co.,  64  So.  60S. 

XI.   PAROL  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITINGS. 

(A)  Contradicting,  Varying,  or  Adding  to 
Terms  of  Written  Instrument. 

J 385  (Ala.)  The  doctrine  that  forbids  parol 
dence  to  vary,  alter,  or  contradict  a  written 
contract  necessarily  rests  upon  the  existence  of 
a  valid  "written"  instrument  expressing  the 
obligations  of  the  parties.— Sellers  v.  Dickert, 
64  So.  40. 

6  419  (La.)  Parol  evidence  held  inadmissible 
to  vary  or  contradict  the  terms  of  an  agreement 
canceling  a  lease,  by  showing  a  consideration 
for  the  cancellation  other  than  that  recited.— 
Egan  v.  Hotel  Grunewald  Co.,  64  So.  698. 

(C)  Separate  or  Subsequent  Oral  Agree- 

ment. 

6441  (Ala.)  The  implication  is  that  an  ex- 
ecuted writing  contains  all  stipulations,  and 
that  all  previous  negotiations  are  merged  in 
the  terms  of  the  instrument.— Sellers  v.  Dick- 
ert, 64  So.  40. 

8  442  (Ala.)  Where  the  duebiil  sued  on  was 
payable  as  provided  by  "the  original  contract," 
parol  evidence  was  admissible  as  to  the  terms 
of  "the  original  contract,"  though  there  was  a 
prior  written  contract  between  the  parties, 
which  contained  only  a  portion  of  "the  original 
contract."— Sellers  v.  Dickert,  64  So.  40. 

(D)  Construction  or  Application  of  Lan- 

guage of  Written  Instrument. 

5448  (Fla.)  Parol  evidence  of  the  surround- 
ing facts  and  circumstances  is  admissible  to  aid 
in  the  construction  of  an  ambiguous  deed.— Wof- 
ford  v.  Dykes,  64  So.  451. 

6  460  (Ala.)  In  an  action  on  a  duebiil,  payable 
as  "provided  by  the  terms  of  the  original  con- 
tract," parol  evidence  was  admissible  to  identi- 
fy the  contract  meant,  though  there  was  a 
prior  written  contract  between  the  parties. — 
Sellers  v.  Dickert,  64  So.  40. 

8  460  (La.)  Incorrect  or  vague  descriptions  of 
property,  indorsed  on  tax  receipts,  do  not  con- 
clude the  taxpayer  from  showing  on  what  par- 
ticular tract  or  tracts  of  land  the  taxes  were 
really  paid.— Bell  v.  Germain  Boyd  Lumber  Co., 
64  So.  223. 


fE)  Showing   Discharge   or  Performance 
of  Obligation. 

8465  (Miss.)  Where  there  were  no  contrac- 
tual provisions  relating  to  the  consideration  of 
a  note  given  for  the  price  of  corporate  stock, 
the  maker  may  show  that  the  payee  breached 
an  oral  agreement  with  relation  to  the  corpora- 
tion, which  was  part  of  the  consideration. — Mer- 
chants' ft  Farmers'  Bank  v.  Smith,  64  So.  970. 

XH.  OPINION  EVIDENCE. 

(A)  Conclusions  and  Opinions  of  Witness- 
es la  General. 

6471  (Ala.)  In  determining  what  was  the 
"original  contract"  referred  to  in  the  duebiil 
sued  on,  it  was  proper  to  ask  the  witnesses  what 
"the  terms  of  the  original  contract"  were.— 
Sellers  v.  Dickert,  64  So.  40. 

In  an  action  on  a  duebiil,  payable  as  provided 
by  the  "original  contract,*'  it  was  error  to 
allow  a  witness  to  be  asked  to  "interpret"  the 
reference  in  the  duebiil.— Id. 

6471  (Ala.)  It  is  not  proper  to  ask  one  wit- 
ness if  another  is  mistaken.— Newberry  v.  At- 
kinson, 64  So.  46. 

8  471  (Ala.)  A  witness  cannot  testify  as  to 
his  opinions  or  belief  that  he  has  paid  a  poll 
tax,  unless  his  opinion  represents  his  recollec- 
tion on  facts.— Shepherd  v.  Sartain,  64  So.  57. 

6471  (Ala.)  In  ejectment,  where  plaintiff  re- 
lied upon  the  previous  possession  of  his  gran- 
tors, it  is  erroneous  to  allow  witnesses  to  state 
that  one  of  the  grantors  controlled  possession 
of  the  land;  the  statement  being  a  mere  con- 
clusion—Hicks v.  Burgess,  64  So.  290. 

8471  (Ala.)  The  ownership  of  personal  prop- 
erty is  a  fact  to  which  a  witness  may  testify.— 
Ex  parte  Shoaf,  64  So.  615. 

8  472  (Ala.)  In  an  action  on  a  duebiil,  payable 
as  provided  in  the  "original  contract,"  it  was 
error  to  admit  testimony  that  it  was  riven  for 
the  balance  of  the  purchase  price  or  certain 
property,  since  the  witness  could  not  state  his 
conclusion  upon  a  question  which  was  for  the 
jury  to  decide.— Sellers  v.  Dickert,  64  So.  40. 

6  472  (Ala.)  In  a  suit  on  a  note,  where  de- 
fendant was  allowed  great  freedom  in  showing 
that  the  note  bad  been  obtained  by  fraud  and 
was  without  consideration,  it  was  not  improper 
to  exclude  his  conclusions  as  to  whether  he  had 
ever  received  anything  of  value  for  the  note. 
—Bruce  v.  Citizens'  Nat.  Bank  of  Lineville,  04 
So.  82. 

6  477  (Ala.App.)  Where  a  passenger  fell  down 
a  flight  of  steps  leading  to  the  carrier's  depot, 
the  passenger  may  testify  that  his  side  was  in- 
jured and  hurt  him  badly. — Central  of  Georgia 
Ry.  Co.  v.  Campbell,  64  So.  540. 

6498  (Miss.)  In  an  action  for  breach  of  a 
contract  to  sell  plaintiff  ice  for  the  season, 
plaintiffs  opinion  as  to  the  number  of  cars  of 
ice  he  would  have  sold  and  the  amount  of  prof- 
its he  would  have  realized  is  not  competent, 
but  he  should  testify  to  facts  from  which  a  jury 
could  form  its  own  opinion  on  the  question.— 
Crystal  Ice  Co.  v.  Holliday,  64  So.  658. 

6  501  (Ala.)  Though  a  witness,  for  whose 
negligence  an  action  is  brought,  should  be  re- 
quired to  state  the  facts  before  being  asked 
whether  he  did  all  that  he  could  to  avoid  the 
injury,  there  was  no  error  in  allowing  an  en- 
gineer to  be  asked  such  question  before  stat- 
ing the  facts  as  to  what  he  did  to  stop  a  train, 
where,  before  he  left  the  stand,  he  stated  all 
the  facts.— Blackmon  v.  Central  of  Georgia  Ry. 
Co.,  64  So.  592. 

8  501  (Ala.App.)  In  an  action  for  use  and 
occupation  of  premises  of  which  defendants  had 
agreed  to  take  a  lease,  held  not  reversible  error 
for  the  court  to  allow  plaintiff's  rental  agent  to 
testify  that  he  looked  to  defendants  as  tenants, 
he  having  stated  the  facts  on  which  the  conclu- 
sion was  based.— Haas  Bros.  v.  Craft,  &4  So. 
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(B)  Subject*  of  Expert  Testimony. 

5  506  (Ala.)  An  expert  witness  was  properly 
asked,  in  an  action  for  damage  to  property 
from  blasting,  whether  the  blasting  was  heavier 
than  was  reasonably  necessary  to  remove  solid 
rock,  and  whether  solid  rock  could  be  removed 
with  less  severe  blasting,  even  if  that  was  a 
question  at  issue.— HarbiRon- Walker  Refrac- 
tories Co.  v.  Scott,  64  So.  547. 

The  fact  that  a  question  to  an  expert  will 
elicit  an  opinion  which  practically  affirms  or 
denies  a  material  issue  will  not  render  the  ques- 
tion improper. — Id. 

§513  (Ala.)  Whether  it  was  necessary  to 
clean  an  engine  while  the  steam  was  on  or  to 
place  the  servant's  hand  where  it  would  be  in- 
jured if  the  engine  started,  was  a  subject  for 
expert  testimony.— Sloss-Sheffleld  Steel  &  Iron 
Co.  v.  Reid,  64  So.  334. 

§514  (Ala.)  A  question  as  to  how  many  men 
were  necessary  to  handle  the  timbers  which 
caused  the  injury  presents  a  proper  subject 
for  expert  opinion.— Sloss- Sheffield  Steel  & 
Iron  Co.  v.  Smith,  64  So.  337. 

§516  (Ala.)  Whether  it  was  customary  to 
clean  the  engine  while  in  operation,  was  a  sub- 
ject for  expert  testimony.— Rloss-Sheffield  Steel 
&  Iron  Co.  v.  Reid,  64  So.  334. 

(D)  Examination  of  Experts. 

§  553  (Ala.)  In  action  against  a  carrier  for 
personal  injury,  question  to  plaintiffs  attend- 
ing physician  held  not  objectionable  on  the 
ground  that  it  was  not  based  on  all  the  facts 
in  evidence.— Birmingham  Ry.,  Light  &  Power 
Co.  v.  O'Brien,  64  So.  343. 

A  question  to  an  expert  need  not  incorporate 
every  fact  in  evidence,  but  the  questioner  may 
take  his  view  of  the  facts  as  a  proper  basis  for 
the  question. — Id. 

(F)  Effect  of  Opinion  Evidence. 

§  568  (Ala.)  Evidence  as  to  the  value  of  land 
ia  necessarily  opinion  evidence,  and  is  not  con- 
clusive on  courts  or  juries  even  when  without 
conflict —Sellers  v.  Knight,  64  So.  329. 

§  574  (Ala.)  Where  a  witness  states  an  opin- 
ion or  conclusion  which  is  irreconcilably  op- 
posed to  the  stated  facts  upon  which  it  is 
founded,  the  opinion  or  conclusion  is  of  no 
weight  and  raises  no  conflict  with  the  stated 
facts.— Ilicka  v.  Burgess,  64  So.  290. 

XIV.  WEIGHT  AND  SUFFICIENCY. 

§  594  (La.)  Suspicious  circumstances  will  not 
destroy  uncontradicted  evidence  which  bears 
the  semblance  of  truth— People's  Nat  Bank  of 
New  Iberia  v.  Voorhies,  64  So.  120. 

§  598  (Fla.)  A  "preponderance  of  the  evi- 
dence" means  the  probative  weight,  influence, 
force,  or  power  of  the  evidence,  considered  with 
reference  to  the  issue.— Florida  East  Coast  Ry. 
Co.  v.  Hayes,  64  So.  274. 

EXAMINATION. 

See  Evidence,  §  653;  Witnesses,  §§  246-305. 

EXCEPTIONS. 

See  Appeal  and  Error.  §§  181,  257-273,  870; 
Pleading,  §§  216,  228;  Receivers,  §  100; 
Trial,  §§  1,  281. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  §fi  500,  527,  537,  544, 
<!37t  644,  656,  873 ;  Criminal  Law,  §§  1091, 
1092,  1111,  1114. 

X-  NATURE,  FORM,  AND  CONTENTS 
IN  GENERAL. 

§  2  (Ala.)  Code  1907,  §  3019,  requiring  that  a 
bill  of  exceptions  shall  show  the  date  of  pres- 


entation to  the  trial  judge,  held  mandatory.— 
Box  v.  Southern  R.  Co.,  64  So.  69. 

EXCESSIVE  DAMAGES. 

See  Damages,  §  132;  Death,  §  99. 

EXCHANGE  OF  PROPERTY. 

§  1 1  (Fla.)  Where  the  owner  of  a  male  re- 
fused to  guarantee  its  soundness,  but  inten- 
tionally concealed  a  known  defect,  the  person 
trading  for  it  was  entitled,  on  discovery  of  the 
defect,  to  rescind  the  trade,  and  recover  his 
own  property.— Kitchen  v.  Long,  64  So.  429. 

EXECUTION. 

See  Exemptions;  Homestead;  Wills,  §  123. 

V.   STAT,  QUASHING,  VACATING.  AND 
RELIEF  AGAINST  EXECUTION. 

§  170  (La.)  Under  Code  Prac.  arts,  739,  740, 
only  the  defendant  in  executory  proceedings 
can  arrest  the  sale  by  an  injunction  without 
bond.— O'Reilly  v.  Pietri,  64  So.  922. 

8  171  (La.)  Where  executory  process  is  unlaw- 
fully issued  on  an  invalid  confession  of  judg- 
ment, and  the  property  of  a  nonresident,  repre- 
sented by  a  curator  ad  hoc,  has  been  seized  and 
sold,  the  defendant  is  not  confined  to  the  reme- 
dy by  appeal,  but  may  resort  to  the  remedy 
by  injunction  and  action  in  nullity.— Bass  v. 
Barthelemy,  64  So.  126. 

§  172  (Fla.)  An  independent  bill  in  equity 
will  not  ordinarily  lie  to  prevent  the  sale  of 
chattels  under  execution. — Guerra  v.  Nistal,  64 
So.  236. 

§  172  (La.)  Plaintiff,  in  an  action  to  enjoin 
enforcement  of  execution  against  his  homestead, 
held  not  entitled  to  attorneys'  fees  and  other 
damages.— Oxford  v.  Colvin,  64  So.  919. 

§  172  (La.)  Evidence,  in  an  action  to  enjoin 
the  sale  of  a  sugar  plantation  under  executory 
process,  on  the  ground  that  an  extension  of 
time  had  been  granted  for  payment  of  the  debt, 
Held  insufficient  to  show  an  agreement  grant- 
ing the  extension.— J.  B.  Levert  Co.  v.  John  T. 
Moore  Planting  Co.,  64  So.  987. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  §  14;  Commerce,  §  8; 
Descent  and  Distribution ;  Wills. 

I.  ADMINISTRATION  IN  GENERAL. 

§  3  (La.)  A  succession  may,  without  the  ap- 
pointment of  an  administrator,  be  administered 
so  as  to  bind  those  who,  being  sui  Juris,  ac- 
quiesce in  such  administration.— Deshotels  v. 
Lafleur,  64  So.  905. 

IV.  COLLECTION  AND  MANAGEMENT 
OF  ESTATE. 
(A)  In  General. 

§  102  (Miss.)  Where  executors  invested  mon- 
eys of  the  estate  in  a  mercantile  business,  they 
may  be  held  as  trustees  for  the  profits  received ; 
the  breach  of  duty  being  so  great  that  they  are 
liable  for  any  losses,  but  cannot  retain  the 
profits.— Meyer  v.  Meyer,  64  So.  420. 

1115  (Miss.)  Where  executors  kept  moneys 
belonging  to  the  estate  deposited  with  a  bank, 
and  in  consideration  for  such  deposits  the  bank 
lent  them  a  smaller  sum  without  interest,  they 
are  accountable  for  the  profits  made  by  the 
use  of  such  money.— Meyer  v.  Meyer,  64  So. 
420. 

§  1 17  (Miss.)  That  executors  of  an  estate  who 
used  the  money  of  the  estate  for  their  own  pur- 
poses offered  a  settlement  to  those  excepting 
to  their  final  accounting,  which  was  refused, 
is  no  defense.— Meyer  v.  Meyer,  64  So.  420. 
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V.  ALLOWANCES   TO  SURVIVING 
WIFE.  HUSBAND,  OR 
CHILDREN. 

|  176  (Miss.)  Where  a  husband  devised  all  his 
property  to  his  sisters,  to  the  exclusion  of  his 
wife,  the  wife  was  entitled  to  the  year's  support 
provided  by  Code  190G,  5  2062.— Whitehead  v. 
Kirk,  64  So.  668. 

I  178  (Miss.)  The  amount  of  the  year's  sup- 
port to  a  widow  is  within  the  sound  discretion 
of  the  chancellor,  in  view  of  her  station  in  life, 
and  allowance  of  $1,200  in  money  was  not  an 
abuse  thereof.— Whitehead  v.  Kirk.  64  So.  658. 

VI.  ALLOWANCE  AND  PAYMENT  OF 
CLAIMS. 

(A)  Liabilities  of  Batata. 

f  206  (La.)  Where  deceased  was  able  to  sup- 
port herself  and  owned  a  home,  a  married 
daughter  who  lived  with  her  held  to  have  no 
claim  against  the  estate  or  coheirs  for  nursing 
her.— Succession  of  Templeman,  64  So.  718. 

§216  (La.)  That  one  of  two  attorneys,  who 
had  rendered  services  to  an  executor,  stated  that 
unless  paid  a  large  attorney's  fee,  and  unless 
the  notary  was  paid  an  equally  large  fee.  there 
would  be  litigation  over  it  held  not  to  deprive 
him  of  his  right  to  a  fee  for  the  services.— Ca- 
hill  v.  Bianki,  64  So.  488. 

Where  an  executor  improperly  employs  a  sec- 
ond attorney  without  discharging  the  one  first 
employed,  and  the  two  attorneys  perform  serv- 
ices beneficial  to  the  estate,  they  will  be  allowed 
a  single  fee  in  a  lump  sum. — Id. 

A  fee  of  $1,000  for  two  attorneys  who  served 
the  executor  of  an  estate  worth  over  $80,000 
held  not  excessive,  though  the  executor  was  re- 
lieved of  his  trust  by  heirs  represented  by  other 
attorneys. — Id. 

§221  (Ala.)  In  a  suit  on  a  claim  due  from  a 
decedent,  the  plaintiff  has  the  burden  of  proving 
presentation  to  avoid  the  bar  arising  out  of  fail- 
ure to  present  the  claim  within  12  months,  aft- 
er accrual  or  the  grant  of  letters  of  administra- 
tion.—W.  L.  Weller  &  Sons  v.  Rensford,  64  So. 
366. 

(B)  Presentation  and  Allowance. 

§  228  (Ala.)  Under  Code  1907,  §§  2690,  2693, 
a  claim  against  the  estate  of  a  decedent  may  be 
duly  presented  by  personal  presentation  to  the 
administrator.— W.  L.  Weller  &  Sons  v.  Bens- 
ford,  64  So.  366. 

Under  Code  1907,  §  2593,  providing  that  the 
presentation  of  claims  against  a  decedent  may 
be  made  by  filing  the  claim,  or  a  statement 
thereof,  in  the  "office"  of  the  judge  of  probate  in 
which  letters  were  granted,  there  is  no  authority 
to  present  the  claim  in  the  probate  "court,"  nor 
can  it  be  presented  in  the  court  of  chancery.— Id. 

The  filing  of  a  suit  on  a  claim  against  the  es- 
tate of  a  decedent  is  a  sufficient  presentation  of 
the  claim  to  the  administrator  under  Code  1907, 
§  2593,  providing  for  that  form  of  presentation ; 
but  the  mere  knowledge  of  the  existence  of  the 
claim  on  the  part  of  the  executor  or  administra- 
tor will  not  prevent  the  operation  of  the  stat- 
ute of  nonclaim. — Id. 

The  filing  by  plaintiffs  of  a  petition  to  be  al- 
lowed to  intervene  in  a  suit  against  the  adminis- 
trator of  a  decedent  upon  a  claim  due  from  the 
decedent  is  not  a  sufficient  presentation  of  a 
claim  to  the  administrator  where  the  petition  for 
intervention  is  denied. — Id. 

VII.  DISTRIBUTION  OF  ESTATE. 

(314  (La.)  An  executor  may  appeal  from  a 
judgment  which  disturbs  the  proper  distribu- 
tion of  the  estate— Succession  of  Beems,  64  So. 
898. 

5  315  (Fla.)  Under  Gen.  St  1906,  f  2390, 
construed  with  Const.  1885,  art.  5,  §  17,  before 
an  heir  can  appropriate  decedent's  property,  or 
before  the  heirs  can  divide  it,  a  county  judge 
must  take  an  order  that  there  is  an  estate  not 
disposed  of  by  will,  that  it  is  not  indebted,  and 
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naming  the  heir  or  heirs,  and  that  the  property 
has  been  divided,  and  what  property  has  been 
assigned  to  each  heir,  or  that  there  is  no  prop- 
erty except  exempt  homestead  and  personal 
property,  and  that  the  decedent  left  no  will.— 
Bradley  v.  Raulerson,  64  So.  237. 

VUL  SALES  AND  CONVEYANCES  UN- 
DER ORDER  OF  COURT. 
(C)  Sale. 

|  365  (Miss.)  The  executors  of  an  estate  can- 
not purchase  from  themselves  lands  belongine 
to  the  estate,  and  hence,  where  they  acquired 
such  lands  through  a  dummy  purchaser,  they 
held  the  same  in  trust  for  the  persons  interest- 
ed in  the  estate.— Meyer  v.  Meyer,  64  So.  420. 

§  372  (La.)  A  court  with  authority  to  order 
the  sale  of  property  in  a  probate  proceeding  has 
jurisdiction  to  compel  the  adjudicatee  to  com- 
plete his  contract,  though  he  do  not  reside  with- 
in the  parish  over  which  the  court  has  jurisdic- 
tion.— Succession  of  Lund  v.  Baccich  &  De 
Montluzin,  64  So.  226. 

Evidence,  in  proceedings  against  an  adjudi- 
catee at  a  sale  in  a  probate  proceeding  to  com- 
pel him  to  accept  title  and  make  payment  AeM 
to  show  that  the  land  in  question  was  not  cut 
by  a  bayou,  and  was  not  public  land  as  claimed 
by  defendant. — Id. 

In  such  proceeding,  the  existence  of  a  mort- 
gage on  the  property  constituted  no  defense, 
where  the  mortgage  was  to  be  paid  out  of  the 
purchase  price,  and  the  purchaser  tendered  a 
title  free  from  all  incumbrances.— Id. 

§  377  (La.)  In  an  action  by  major  heirs  to 
recover  property  sold  by  the  tutrix  of  minor 
heirs  aqting  without  authority,  plaintiffs  will  be 
presumed  to  have  acquiesced  in  the  order  of 
sale,  where  they  neither  allege  nor  prove  that 
they  were  absent  when  the  succession  was  open- 
ed, or  ignorant  that  the  succession  owed  the 
debt  for  which  the  property  was  sold,  or  of  the 
sale,  or  that  there  were  other  means  by  which 
the  debt  could  have  been  paid,  or  that  the  price 
obtained  was  inadequate.— Deshotels  v.  Lafleur. 
64  So.  905. 

§  380  (Miss.)  Where  executors  of  an  estate 
attempted  to  individually  acquire  real  property 
belonging  to  the  estate  by  means  of  a  dummy 
purchaser,  it  is  not  necessary  for  the  court  t» 
cancel  the  deeds;  it  being  sufficient  to  decree 
the  land  to  be  held  in  trust,  and  order  its  sale 
for  partition.— Meyer  v.  Meyer,  64  So.  420. 

§  386  (La.)  The  acquiescence  of  the  creditors 
and  the  major  heirs  in  an  administration  by  the 
tutrix  of  minor  heirs  does  not  enlarge  her  power 
as  to  the  minors  or  remove  the  restrictions  re- 
lating to  the  alienation  of  their  immovable  prop- 
erty.— Deshotels  v.  Lafleur,  64  So.  905. 

Minor  heirs  are  not  bound  by  a  sale  of  realrv 
belonging  to  the  estate,  at  the  instance  of  their 
tutrix  acting  as  administratrix,  unless  the  sal- 
be  made  on  the  advice  of  a  family  meeting  dul> 
homologated  pursuant  to  Civ.  Code,  art.  33£ 
-Id. 

1391  (Miss.)  Where  executors  purchased  land 
with  money  belonging  to  the  estate,  they  may  be 
compelled  by  those  interested  to  account  for  the 
land  as  trustees.— Meyer  v.  Meyer,  64  So.  420. 

X.  ACTIONS. 

8  423  (Ala.)  The  heirs  and  personal  repre- 
sentatives of  one  who  fraudulently  conveys  his 
land  so  as  to  hinder  and  delay  his  creditors 
cannot  assail  the  conveyance.— Davis  v.  W.  S. 
Stovall  &  Bro.,  64  So.  586. 

f  432  (Fla.)  Where  a  corporation's  charter 
provided,  pursuant  to  Gen.  St.  1906,  1  1320. 
that  stock  held  by  a  dying  member  should  rest 
in  the  corporation  at  a  valuation  fixed  by  its 
by-laws,  it  was  no  defense,  in  an  action  by  his 
personal  representative  for  this  value,  that  tb* 
deceased  member  had  rendered  himself  liable  to 
a  forfeiture  of  certain  dividends. — Pensacola 
Pilots  Ass'n  v.  Stearns,  64  So.  942. 
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8439  (Ala.)  The  administrator  of  one  who 
fraudulently  conveys  his  land  with  intent  to 
hinder  and  delay  his  creditors  is  not  a  necessary 
party  to  a  bill  to  set  the  conveyance  aside.— 
Davis  v.  W.  Stovall  &  Bro.,  64  So.  586. 

XI.  ACCOUNTING  AND  SETTLEMENT. 
(D)  Compensation. 

8  500  (La.)  Where  an  executor  so  misman- 
ages funds  of  the  estate  in  violation  of  Civ. 
Code,  arts.  159,  1148,  that  a  judicial  sequestra- 
tion is  ordered,  and  the  estate  is  thereafter  ad- 
ministered by  the  civil  sheriff,  the  testamentary 
executor  will  be  allowed  commissions  only  on 
that  actually  administered  by  him.— Miller  v. 
Gallia,  64  So.  708. 

(E)  Statin*,   Settling;,   Opening,   and  Re- 
view. 

1 503  (Miss.)  In  settling  executors*  accounts, 
no  vouchers  are  necessary  to  show  the  payment 
of  money  admitted  by  the  executors  to  have  been 
paid  to  themselves.— Meyer  v.  Meyer,  64  So. 
420. 

§  504  (Miss.)  Where  testator,  who  had  always 
credited  his  sons  with  a  percentage  of  the  profits 
of  his  business,  died  leaving  a  will  making  two 
of  the  sous  his  executors,  the  widow  of  one  of 
the  sons  who  died  prior  to  final  settlement  is 
estopped  to  except  to  the  allowance  of  such 
profits  to  the  executors,  where  she  was  given 
the  share  to  which  her  husband  would  have 
been  entitled,  but  her  minor  children  who  re- 
ceived nothing  are  not  so  estopped. — Meyer  v. 
Meyer,  64  So.  420. 

On  exceptions  to  a  final  account  of  executors, 
the  exceptors  cannot  complain  that  vouchers 
showing  payments  to  other  persons  interested 
were  not  filed. — Id. 

EXECUTORY  PROCESS. 

See  Execution;  Judgment,  §§  43,  52. 

EXEMPTIONS. 

See  Homestead;   Taxation,  8$  204-242. 

I.  NATURE  AND  EXTENT. 

(A)  Nature,  Creation,  Dnratlon,  and  Effect 
in  General. 

$4  (Fla.)  Exemption  laws  should  be  liberally 
construed  in  the  interest  of  the  family,  but 
should  not  be  so  applied  as  to  make  them  in- 
struments of  fraud  or  imposition  upon  creditors. 
— Jetton  Lumber  Co.  v.  Hall,  64  So.  440. 

(B)  Persona  Entitled. 

S  19  (Fla.)  Where  the  husband  has  absconded, 
deserting  his  wife  and  leaving  her  residing  in 
the  state  with  dependent  children,  she  may  con- 
stitute the  "head  of  a  family"  within  Const 
art.  10,  f  1,  exempting  property  to  the  head 
of  a  family.— Jetton  Lumber  Co.  v.  Hall,  64  So. 
440 

EXHIBITS. 

See  Pleading,  88  310,  311,  364. 

EXPERT  TESTIMONY. 

See  Evidence,  §§  506-574. 

EXPLOSIVES. 

See  Evidence,. 8  506;  Trial,  8  253. 

§  12  (Ala.)  In  an  action  for  injury  to  plain- 
tiff's  property  by  excessively  heavy  rock  blast- 
ing, evidence  held  to  make  the  question  of 
wanton  negligence  a  jury  question. — Harbison- 
Walker  Refractories  Co.  v.  Scott,  64  So.  547. 

Evidence  of  the  vibratory  effect  upon  other 
buildings  in  the  neighborhood  was  admissible 
to  show  the  character  and  extent  of  the  explo- 
si  ves.— Id. 


EXPROPRIATION. 

See  Eminent  Domain. 

EXTRADITION. 

See  Habeas  Corpus,  8  19. 

II.  INTERSTATE. 

624  (Miss.)  Under  the  substantially  direct 
provisions  of  Rev.  St.  TJ.  S.  6  5278  (U.  S.  Comp. 
St  1901,  p.  3597),  enacted  pursuant  to 
Const  U.  S.  art  4,  |  2,  cl.  2,  it  if  the  duty  of 
an  executive  of  a  state,  where  a  fugitive  from 
justice  is  found,  to  have  him  arrested  and  de- 
livered to  the  agent  of  the  executive  of  another 
state  demanding  him  to  be  taken  to  that  state. 
—Ex  parte  Walters,  64  So.  2. 

835  (Miss.)  While  the  executive  of  a  state, 
to  which  a  criminal  has  fled,  may  require  proof 
that  the  accused  is  a  fugitive  from  justice,  his 
determination  of  that  fact  may  be  based  upon 
the  requisition  and  accompanying  papers  or 
independent  inquiry.— Ex  parte  Walters,  64  So. 
2. 

836  (Miss.)  The  issuance  of  a  warrant  of 
extradition  makes  a  prima  facie  case  in  favor  of 
the  demanding  state.— Ex  parte  Walters,  64  So. 
2, 

6  39  (Miss.)  That  the  evidence  as  to  whether 
one  sought  to  be  extradited  for  a  crime  claimed 
to  have  been  committed  in  Louisiana  is  con- 
flicting as  to  whether  accused  was  present  in 
that  state  when  the  crime  was  committed  is 
not  ground  for  refusing  extradition  and  dis- 
charging accused  on  habeas  corpus.— Ex  parte 
Walters,  64  So.  2. 

It  cannot  be  claimed  that  accused  should 
not  be  extradited  as  a  fugitive  from  justice 
from  Louisiana,  because  he  is  held  for  the 
same  offense  in  Mississippi,  where  the  pro- 
ceeding against  him  in  Mississippi  was  dis- 
missed before  the  hearing  of  accused's  appli- 
cation for  habeas  corpus.— Id. 

FACTORS. 

See  Broken. 

FALSE  PRETENSES. 

8  38  (Ala.App.)  In  a  prosecution  for  obtain- 
ing money  under  false  pretenses,  proof  that  the 
accused  obtained  the  amount  of  money  mention- 
ed in  the  indictment  is  not  essential  to  a  convic- 
tion.—Cheshire  v.  State,  64  So.  544. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Appeal  and  Error,  8  174 ;  Commerce,  88  3,. 
27;  Master  and  Servant,  88  87,  180. 

FEES. 

See  Attorney  and  Client,  8  133;  Clerks  of 
Courts,  8  18;  Sheriffs  and  Constables,  §§  57, 
68. 

FELLOW  SERVANTS. 

See  Constitutional  Law,  8  238;  Master  and 
Servant  88  168-198. 

FILING. 

See  Appeal  and  Error,  8  833. 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  88  71,  78. 

FINDINGS. 

See  Appeal  and  Error,  88  994-1015;  New 
Trial,  8S  70-72. 
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FINES. 

See  Intoxicating  Liquors,  §  242. 

FIRE  INSURANCE 

See  Insurance. 

FIRES. 

See  Railroads,  §§  464-480. 

FIXTURES. 

S  22  (La.)  A  vendor's  privilege  upon  movables, 
such  a9  machinery,  is  not  lost  by  their  becom- 
ing immovables  by  destination,  and  it  may  be 
asserted  so  long  as  the  machinery  is  complete 
in  itself  and  can  be  removed  without  destruc- 
tion.—In  re  Receivership  of  Augusta  Sugar  Co., 
64  So.  870. 

The  right  to  assert  a  vendor's  privilege  upon 
personalty  is  lost  when  the  property  becomes 
part  and  parcel  of  an  immovable.— Id. 

A  vacuum  pan  worth  many  thousands  of  dol- 
lars, around  which  was  built  a  corrugated  iron 
structure,  does  not  lose  its  identity  as  a  com- 
plete piece  of  machinery  and  become  part  of  the 
building  because  it  is  necessary  to  open  one  of 
the  walls  to  remove  it,  and  hence  the  seller  of 
the  pan  may  assert  his  vendor's  privilege  there- 
on.—Id. 

That  the  removal  of  machinery  for  sugar  re- 
fining will  disable  a  sugar  house  and  prevent  its 
operation  is  no  ground  for  the  refusal  of  the 
unpaid  vendor  to  assert  his  privilege. — Id. 

Tanks  used  in  connection  with  a  sugar  re- 
finery and  to  store  oil,  which  were  not  in  the 
sugar  house  but  only  connected  therewith  by 
pipes  and  removable  without  injury  to  the  re 
finery  as  a  whole,  are  not  immovables,  and  the 
unpaid  seller  of  the  tanks  may  assert  his  ven- 
dor's privilege  thereon.— Id. 

That  it  is  necessary  to  cut  the  rivets  and  take 
apart  iron  tanks  in  order  to  facilitate  removal 
will  not  prevent  the  unpaid  seller  from  assert- 
ing his  vendor's  privilege  thereon. — Id. 

|  35  (La.)  All  buildings  and  improvements  on 
the  soil  are  presumed,  under  Rev.  Civ.  Code, 
art.  506,  to  have  been  constructed  by  the  owner. 
—Louisiana  Land  &  Pecan  Co.  v.  Gulf  Lum- 
ber Co.,  64  So.  713. 

FOOD. 

See  Licenses. 

§  25  (Miss.)  Where  defendant  bottled  and  sold 
coca-cola  to  the  retail  trade,  to  be  resold  to  the 
public,  and  plaintiff  purchased  a  bottle  from  a 
grocer,  in  which,  after  drinking  part  of  it,  he 
discovered  a  decomposed  mouse  and  was  made 
sick,  defendant  was  liable  for  the  injury  sus- 
tained.—Jackson  Coca-Cola  Bottling  Co.  v. 
Chapman,  64  So.  791. 

FORECLOSURE. 

See  Chattel  Mortgages,  |§  249-292 ;  Mortgages, 
S§  336-379,  390-504. 

FOREIGN  CORPORATIONS. 

See  Corporations,  §  639 ;  Insurance,  8  22. 

FOREIGN  JUDGMENTS. 

See  Judgment,  8  829. 

FORFEITURES. 

See  Bail,  8  55;  Corporations.  §8  596-613.  639: 
Judges.  §  51 ;  Mortgages,  8  596 ;  Taxation,  8 
679;  Waters  and  Water  Courses,  8 


188. 


FORGERY. 


8  7  (AlaApp.)  An  application  for  insurance 
on  the  life  of  a  third  person  is  a  subject  of 
forgery—  Dudley  v.  State,  64  So.  534. 

8  18  (Ala.App.)  The  forgery  of  an  application 
for  a  policy  on  the  life  of  a  third  person,  not 


falling  within  the  classes  of  forgery  denounced 
by  statute  as  forgery  in  the  first  and  second  de- 
grees, constitutes  forgery  in  the  third  degree 
under  the  direct  provision  of  Code  1907,  8  G916. 
—Dudley  v.  State,  64  So.  534. 

8  29  (Ala.App.)  An  indictment  for  the  forgery 
of  an  application  for  insurance  on  the  life  of  a 
third  person  need  not  set  out  the  manner  in 
which  the  application  might  be  injurious  to  the 
insurer  and  the  insured.— Dudley  v.  State,  64 
So.  534. 

FORMA  PAUPERIS. 

See  Costs,  8  13L 

FORMER  JEOPARDY. 

See  Criminal  Law,  8  167. 

FORTHCOMING  BONDS. 

See  Sequestration. 

FRANCHISES. 

See  Corporations,  88  596-613;  Quo  Warranto; 
Waters  and  Water  Courses,  8  188. 

FRAUD. 

See  Acknowledgment.  8  56 ;  Bankruptcy,  |  302 ; 
Bills  and  Notes.  88  239,  373;  Chattel  Mort- 
gages, 88  172,  292;  Deeds.  8  196;  False  Pre- 
tenses ;  Frauds,  Statute  of :  Fraudulent  Con- 
veyances ;  Homestead.  8  Ho !  Larceny  8  14 : 
Mortgages.  8  379 ;  Taxation,  8  446 ;  Trusts. 
88  99,  108-110;  Vendor  and  Purchaser.  $* 
33,  if 6,  228,  235;  Wills,  88  163,  166. 

H.  ACTIONS. 

(O  B-ridence. 

8  50  (Ala.)  Fraud  must  be  proved  and  will  not 
be  presumed.— Bruce  v.  Citizens'  Bank  of  Line- 
ville,  64  So.  82. 

FRAUDS,  STATUTE  OF. 

See  Trusts,  8  109. 

III.  PROMISES  TO  ANSWER  FOR 
DEBT,  DEFAULT  OR  MISCAR- 
RIAGE OF  ANOTHER. 

8  34  (Ala.)  Agreement  by  defendant  to  pay 
plaintiff  for  materials  to  the  extent  of  her  lia- 
bility to  a  contractor  who  had  agreed  to  fur- 
nish materials,  though  without  consideration 
and  voidable  under  the  statute  of  frauds,  kcM 
rendered  valid  by  the  contractor  subsequently 
ratifying  the  arrangement  and  acting  on  it-— 
Beitinan  v.  Birmingham  Paint  &  Glass  Co^  64 
So.  600. 

VL  REAL  PROPERTY  AND  ESTATES 
AND  INTERESTS  THEREIN. 

8  60  (Ala.)  A  parol  agreement  that  the  lower 
floor  of  a  building  should  be  used  as  a  place 
of  worship  by  "Christian  denominations.  Mor- 
mon and  Catholic  excepted,"  held  in  the  nature 
of  an  easement  in  gross,  and,  not  resting  in 
grant,  prescription,  or  estoppel  in  pais,  was 
unenforceable.— Christian  Church  at  Pilgrim's 
Rest  v.  Littleville  Camp.  No.  258,  Woodmen  of 
the  World,  64  So.  9. 

8  71  (La.)  Under  Civ.  Code,  arts.  2440,  2462. 
2275,  and  Act  No.  249  of  1910,  p.  117,  a  prom- 
ise to  sell  realty  must  be  in  writing  and  other- 
wise vested  with  the  same  formalities  as  are 
prescribed  for  sales  of  real  estate.— Oeschner  v. 
Keller,  64  So.  921. 

TO.  SALES  OF  GOODS. 
(B)  Acceptance  of  Part  of  Goods. 

891  (Miss.)  An  oral  contract  for  the  sale  of 
ice  to  plaintiff  during  the  season  was  valid  un- 
der the  statute  of  frauds  (Code  1906,  8  4779*. 
where  30  tons  of  ice  were  delivered  to  plaintiff 
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in  part  performance  of  the  contract— Crystal 
Ice  Co.  v.  Holliday,  64  So.  658. 

VIII.  REQUISITES  AND  SUFFICIENCY 
OF  WHITING. 

8  116  (Fla.)  Parol  authority  will  authorize 
an  agent  to  contract  for  his  principal  for  the 
sale  of  realty.— Beekman  v.  Sonntag  Inv.  Co., 
64  So.  94a 

$118  (La.)  Correspondence  between  parties 
construed,  and  held  not  to  evidence  a  sale  or  a 
promise  of  Bale  in  writing  such  as  would  be  val- 
id and  enforceable  under  Act  No.  188  of  1904. 
—Kemper  v.  Albert  Hanson  Lumber  Co.,  64  So. 
760. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

8  125  (Ala.)  An  agreement  violating  the  stat- 
ute of  frauds  is  void  and  not  merely  voidable. 
—Ex  parte  Banks,  64  So.  74. 

{  129  (Ala.)  There  is  such  a  change  of  pos- 
session as  to  constitute  the  putting  of  a  pur- 
chaser of  land  under  an  oral  contract  in  pos- 
session, satisfying  the  statute  of  frauds,  where 
the  purchaser,  though  at  the  time  in  possession 
aa  tenant  of  the  vendor,  on  making  the  con- 
tract and  the  partial  payment,  proceeds  to 
make  valuable  improvements  by  erection  of 
buildings  and  clearing  of  the  land.— Eason  v. 
Roe,  64  So.  55. 

§  143  (Ala.)  A  stranger  to  a  lease,  who  was 
neither  a  party  nor  a  privy  to  the  contract,  had 
no  capacity  to  assert  that  it  was  in  violation 
of  the  statute  of  frauds  and  invalid. — Ex  parte 
Banks,  64  So.  74. 

X.  PLEADING,  EVIDENCE,  TRIAL, 

AND  REVIEW. 

§  150  (Ala.)  Where  a  complaint  in  an  action 
on  a  contract  shows  that  it  is  in  violation  of 
the  statute  of  frauds,  the  defendant  may  take 
advantage  of  the  statute  by  demurrer.— Ex 
parte  Banks,  64  So.  74. 

§  152  (Ala.)  The  defense  that  a  contract  sued 
on  is  in  violation  of  the  statute  of  frauds  is 
unavailable  unless  pleaded. — Ex  parte  Banks, 
64  So.  74. 

S  159  (Miss.)  In  an  action  for  breach  of  an 
oral  contract  to  sell  plaintiff  ice  during  the  sea- 
son for  resale,  the  truth  of  plaintiff's  evidence 
that  the  30  tons  of  ice  delivered  to  him  by  de- 
fendant were  delivered"  in  part  performance  of 
the  contract  was  for  the  jury. — Crystal  Ice  Co. 
v.  Holliday,  64  So.  658. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  88  177  302:  Election  of  Rem- 
edies; Evidence,  8  332:  Executors  and  Ad- 
ministrators, 88  423,  439. 

X.   TRANSFERS  AND  TRANSACTIONS 
INVALID. 
(B)  Consideration. 

S  95  (La.)  Under  Civ.  Code,  arts.  2655,  2656, 
the  essentials  to  maintain  the  validity  of  a 
dation  en  paiement  are  the  real  indebtedness 
of  the  husband  to  the  wife,  the  value  of  the 

f»roperty  transferred  for  the  debt,  and  the  de- 
ivery  of  the  property  to  the  wife.— People's 
Nat.  Bank  of  New  Iberia  v.  Voorhies,  64  So. 
120. 

(K)  Confidential  Relations  of  Parties. 

9  104  (Miss.)  Under  Code  1906,  85  2522,  2787, 
a.  conveyance  by  a  husband  to  his  wife  is  void 
as  against  a  judgment  creditor  who  recovered 
his  judgment  and  had  it  enrolled  before  the 
deed  was  recorded— Austin  Clothing  Co.  v. 
Posey,  64  So.  5. 


IL  RIGHTS  AND  LIABILITIES  OF 
PARTIES  AND  PURCHASERS. 
(A)  Orlarlnal  Parties. 

8  172  (Fla.)  A  mortgagee  cannot  enforce  a 
note  and  mortgage  executed  without  considera- 
tion and  with  intent  to  defraud  the  mort- 
gagor's creditors,  of  which  the  mortgagee  had 
knowledge.— Chesser  v.  Chesser,  64  So.  357. 

III.  REMEDIES  OF  CREDITORS  AND 

PURCHASERS. 
(B)  Remedies    on   Ground   of   Nullity  of 
Transfer. 

8  226  (Ala.)  A  creditor  as  to  whom  convey- 
ance is  void  held  entitled  to  have  the  property 
sold  under  execution,  or  to  file  a  bill  in  equity 
to  subject  it  to  his  debt,  but  bound  to  do  some- 
thing manifesting  an  election  to  treat  the  con- 
veyance as  void.— McCurdy  v.  Kenan,  64  So. 

(D)  Jurisdiction,  Limitations,  and  Laches. 

8  249  (Ala.)  A  bill  to  set  aside  a  conveyance 
as  fraudulent  as  to  the  grantor's  creditors  can- 
not be  defeated  on  the  ground  of  laches,  where 
there  was  no  unusual  delay  in  filing  the  bill 
and  defendants  were  not  put  to  any  disadvan- 
tage by  such  delay.— Davis  v.  W.  S.  Stovall  & 
Bro.,  64  So.  586. 

(F)  Pleadlnar* 

8  264  (Ala.)  A  bill  to  set  aside  a  conveyance 
claimed  to  have  been  executed  to  hinder  and 
delay  the  grantor's  creditors  need  not  aver  an 
exhaustion  of  legal  assets.— Davis  v.  W.  S. 
Stovall  &  Bro.,  64  So.  586. 

§  266  (Miss.)  Under  Code  1906,  8  584.  a  wife, 
claiming  property  conveyed  to  her  by  her  hus- 
band as  against  his  judgment  creditor,  must 
allege  facts  in  her  answer  sufficient  to  defeat 
the  daim  of  the  judgment  creditors.— Austin 
Clothing  Co.  v.  Posey,  64  So.  5. 

(O)  Evidence. 

8  278  (Ala.)  Where  a  husband  executed  a  con- 
veyance which  was  fraudulent  as  to  his  credi- 
tors to  secure  a  debt  due  the  grantee  and  his 
wife  paid  the  debt  and  received  a  conveyance 
from  the  grantee,  there  is  a  presumption  that  she 
discharged  the  debt  with  funds  belonging  to 
her  husband.— Davis  v.  W.  S.  Stovall  &  Bro., 
64  So.  586. 

The  wife,  in  such  case,  has  the  burden  of  prov- 
ing that  the  payment  was  made  with  her  own 
funds.— Id. 

Where  a  wife  joined  her  husband  in  a  con- 
veyance which  was  fraudulent  as  to  his  credi- 
tors, it  will  be  presumed,  nothing  to  the  con- 
trary appearing,  that  she  knew  its  purpose  and 
was  affected  by  the  fraud.— Id. 

FREIGHT. 

See  Carriers,  8  194. 

GAMING. 

See  Criminal  Law.  «  404,  1218. 

GARNISHMENT. 

See  Appeal  and  Error  8  664. 

VL  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

8  130  (Ala.)  The  date  of  the  service  of  the 
writ  determines  the  right  to  set-off  in  garnish- 
ment proceedings,  as  in  an  ordinary  action  al 
law  instituted  by  the  defendant  against  the 
garnishee.— First  Nat  Bank  of  Birmingham  r. 
Minge,  64  So.  957. 

«  179  (Ala.App.)  Under  Code  1907,  8  4324, 
relating  to  conditional  judgments  in  garnish- 
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ment,  a  conditional  judgment  followed  by  serv- 
ice of  scire  facias  on  garnishee  and  final  judg- 
ment is  the  proper  proceeding  on  failure  of  the 
garnishee  to  answer.— Fruitticher  v.  Eberaole, 
64  So.  650. 

GAS. 

§  13  (Ala.App.)  A  public  service  corporation  en- 
gaged in  supplying  gas  to  the  inhabitants  of  the 
municipality  is  under  no  duty  to  supply  gas,  un- 
less the  customer  is  ready  and  willing  to  pay  for 
it ;  and  hence  a  complaint  seeking  damages  for 
failure  to  supply  the  plaintiff  with  gas  is  defec- 
tive, unless  it  avers  that  plaintiff  was  ready  and 
willing  to  pay. — Birmingham  Ry.,  Light  &  Pow- 
er Go.  v.  Pratt  &  McCurdy,  64  So.  510. 

A  replication,  in  an  action  against  a  gas  com- 
pany for  refusal  to  furnish  gas,  Acid  insufficient 
toavoid  the  averments  of  the  plea,  not  showing 
any  excuse  on  the  part  of  the  plaintifEs  for  their 
noncompliance  with  the  contract  under  which 
the  gas  was  furnished.— Id. 

|  14  (Ala.App.)  Where  gas  was  furnished 
through  a  prepayment  meter,  an  agreement  that 
the  customer  should  be  liable  for  the  loss  or 
theft  of  any  money  deposited  in  the  meter  is  not 
illegal.— Birmingham  Ry.,  Light  &  Power  Co. 
v.  Pratt  &  McCurdy,  64  So.  510. 

Where  a  gas  company  furnished  gas  tnrougn 
a  prepayment  meter  under  a  contract  requiring 
the  customer  to  make  good  any  money  which 
might  be  lost  or  wrongfully  taken  from  the 
meter,  the  fact  that  the  meter  was  located  on 
the  premises  of  a  third  person  does  not  estop 
the  company  from  relying  on  the  contract,  where 
that  fact  was  equally  well  known  to  the  custom- 
er.—Id 

GIFTS. 

I.  INTER  VIVOS. 

I  18  (Miss.)  The  fact  that  a  partner  credited 
his  sons  with  part  of  the  estimated  profits  of 
the  firm  held  not  to  create  a  valid  gift  inter 
vivos.— Meyer  v.  Meyer,  64  So.  420. 

132  (Miss.)  Where  checks  are  drawn  as  a 
gift,  the  drawer  may  stop  payment;  the  gift 
not  being  executed  until  the  checks  are  cashed. 
—Meyer  v.  Meyer,  64  So.  420. 

GOOD  FAITH. 

See  Bills  and  Notes,  §§  341-378. 

GOVERNOR. 

See  Constitutional  Law,  §  74;  States,  i  41. 

GRAND  JURY. 

S  3  (Ala.)  Under  the  substantially  .direct  pro- 
visions of  Code  1907,  §  7283,  construed  in  view 
of  Jury  Law  (Gen.  Acts  [Sp.  Sess.]  1909,  pp. 
312,  314)  §§  18,  20,  21,  held  that  the  court  is 
not  required  to  add  new  members  to  the  grand 
jury,  unless  it  is  reduced  below  15  in  number, 
though  it  may,  in  its  discretion,  increase  it 
to  18  when  for  any  reason,  as  by  excusing 
grand  jurors,  etc.,  it  falls  below  that  number  — 
Ex  parte  Lawler,  64  So.  102. 

S  29  (Ala.)  Code  1907,  §  7305,  providing  that 
if  by  reason  of  the  provisions  of  section  7304 

Srohibiting  a  grand  juror  from  taking  part  in 
eliberationB  respecting  certain  offenses  the 
number  of  grand  jurors  is  reduced  below  13, 
the  court  must  supply  such  deficiency,  and 
the  persons  so  placed  on  the  jury  must  serve 
only  during  such  investigation,  only  refer  to 
the  addition  of  temporary  and  not  permanent 
grand  jurors.— Ex  parte  Lawler,  64  So.  102. 

GUARANTY. 

See  Frauds,  Statute  of,  |  34. 

I.  REQUISITES  AND  VALIDITY. 

§6  (Ala.App.)  Where  defendant  signed  a 
contract  of  guaranty,  which  plaintiffs  required 
before  they  would  extend  credit  to  his  son,  and 


the  contract  was  on  a  form  furnished  by  plain- 
tiffs, formal  notice  of  acceptance  was  not  neces- 
sary.—Wheeler  v.  Krohn,  Fechheimer  A-  Co.,  64 
So.  179. 

II.  CONSTRUCTION  AND  OPERATION. 

|  36  (Ala-App.)  Where  plaintiffs,  who  required 
defendant  to  execute  a  contract  of  guaranty  to 
cover  all  credit  purchases  made  bynis  son,  ac- 
cepted an  order  for  goods,  some  already  manu- 
factured and  others  to  be  made  up  specially,  the 
order  was  indivisible,  and  defendant  could  not 
escape  liability  on  his  guaranty  because  the  eon 
countermanded  the  special  order  and  refused  to 
accept  the  goods.— Wheeler,  v.  Krohn,  Fech- 
heimer &  Co.,  64  So.  179. 

1 43  (Ala.App.)  Where  a  purchaser  of  goods, 
which  were  specially  manufactured,  notified  the 
seller  shortly  before  the  time  fixed  for  shipment 
that  he  would,  under  no  circumstances,  accept 
them  and  his  guarantor  similarly  notified  the 
seller,  delivery  of  the  goods  or  tender  of  deliv- 
ery was  unnecessary  to  charge  the  guarantor. — 
Wheeler  v.  Krohn,  Fechheimer  &  Co.,  64  So. 
179. 

IV.  REMEDIES  OF  CREDITORS. 

§91  (Ala.App.)  In  a  suit  on  a  contract, 
whereby  defendant  guaranteed  sales  of  goods  to 
his  son  on  credit,  evidence  held  sufficient  to 
show  that  the  sale  had  been  made  in  accordance 
with  the  terms  of  the  guaranty.— Wheeler  v. 
Krohn,  Fechheimer  &  Co„  64  So.  179. 

GUARDIAN  AND  WARD. 

See  Champerty  and  Maintenance,  §  7;  Judg- 
ment. S  17. 

II.  APPOINTMENT,  QUALIFICATION. 
AND  TENURE  OP  GUARDIAN. 

S  24  (La.)  Under  Civ.  Code,  art  306,  the  re- 
moval of  an  undertutor  from  one  parish  to  an- 
other does  not  vacate  his  oflice.— Becnel  Lou- 
isiana Cypress  Lumber  Co.,  64  So.  380. 

HI.  CUSTODY  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

S  28  (La.)  Under  Civ.  Code,  art  351,  a  tutor 
may  on  his  own  responsibility  act  by  an  at- 
torney in  fact  in  places  distant  from  his  resi- 
dence.— Becnel  v.  Louisiana  Cypress  Lumber 
Co.,  64  So.  380. 

§  46  (Ala.)  A  guardian  of  a  minor  has  power 
to  assign  and  transfer  notes  belonging  to  the 
minor's  estate,  acting  at  the  guardian's  peril 
and  the  peril  of  his  bondsmen.— Echols  v. 
Speake,  64  So.  306. 

g  70  (La.)  Where  a  ward,  after  attaining  his 
majority,  makes  a  settlement  with  those  who 
have  illegally  purchased  his  realty  from  his  tu- 
trix, and  accepts  the  purchase  price,  he  thereby 
ratifies  the  sale  and  is  estopped  to  claim  any  in- 
terest in  the  property.— Eilender  v.  Ellender 
Bros.,  64  So.  977. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OP 
REMEDY. 

§  4  (Ala.App.)  Habeas  corpus  cannot  be  used 
to  obtain  a  discharge  from  an  illegal  sentence, 
so  long  as  the  party  complaining  has  a  remedy 
by  appeal.— Minto  v.  State,  64  So.  369. 

§  19  (Miss.)  Habeas  corpus  proceedings  may 
be  instituted  to  determine  whether  an  accused 
is  subject  to  extradition  as  a  fugitive  from 
justice,  though  the  issuance  of  the  warrant 
makes  a  prima  facie  case  in  favor  of  the  right 
of  extradition.— Ex  parte  Walters,  64  So,  2. 

IL  JURISDICTION.  PROCEEDINGS. 
AND  RELIEF. 

§92  (Ala.App.)  On  habeas  corpus  to  dis- 
charge petitioner  from  custody  under  a  chars? 
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of  violating  an  ordinance  imposing  a  privilege 
tax  on  dairymen  according  to  the  number  of 
cows,  only  the  validity  of  the  ordinance  and  the 
court's  jurisdiction  may  be  considered,  so  a 
mistake  in  counting  the  cows  is  not  ground  for 
defendant's  discharge.— Ridgeway  v.  City  of 
Bessemer.  64  So.  189. 

|  1 13  (AlaJLpp.)  An  appeal  in  habeas  corpus 
proceedings  from  an  order  fixing  the  amount  of 
accused's  bond  on  a  conviction  that  had  been 
reversed  and  annulled  by  a  prior  judgment  will 
not  be  considered.— State  v.  Howard,  64  So.  533. 

§113  (La.)  An  appeal  will  not  lie  from  an  or- 
der refusing  a  writ  of  habeas  corpus.— State  v. 
Lacrouts,  64  So.  824. 

Where  a  district  judge  erroneously  granted 
an  appeal  from  the  refusal  of  a  writ  of  habeas 
corpus,  the  court  properly  refused  to  accept 
bail  from  the  applicant.— Id. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  H  1033-1073 ;  Criminal 
Law,  §}  1163-1172. 

HAWKERS  AND  PEDDLERS. 

§  3  (La.)  Where  a  wholesale  fruit  dealer  sent 
a  car  load  of  bananas  to  a  certain  town,  and 
sold  bunches  for  resale,  he  is  a  "wholesaler" 
within  Act  No.  171  of  1898,  §  2,  and  not  a 
"peddler"  within  the  act,  and  1b  liable  to  a 
wholesaler's  license.— S.  Zemurray  &  Co.  v. 
Town  of  Franklin,  64  So.  719. 

HEALTH. 

See  Food.  §  25. 

HEARSAY. 

See  Evidence,  §§  314,  317. 

HEARSAY  EVIDENCE 

See  Criminal  Law,  f  §  419.  420. 

HIGHWAYS. 

See  Municipal  Corporations,  § 
821;  Private  Roads;  Trial, 


671-702,  755- 
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X.  ESTABLISHMENT.  ALTERATION. 
AND  DISCONTINUANCE. 

(B)  Establishment    or    Statute    or  Statu* 
tory  Proceeding*. 

§  63  (Ala. App.)  In  a  prosecution  for  refusing 
to  work  a  newly  established  road,  the  minutes 
of  the  commissioners'  court  establishing  the 
road  cannot  be  excluded  on  the  ground  of  un- 
certainty, as  the  order  of  establishment  is  not 
subject  to  collateral  attack.— Golden  v.  State, 
64  So.  517. 

U.  HIGHWAY  DISTRICTS  AND 
OFFICERS. 

§96  (Ala.)  In  trespass  under  Code  1907,  I 
6035,  for  the  destruction  of  trees,  an  alleged 
commission  to  defendant  as  overseer  on  the 
road  which  plaintiff  claimed  was  his  private 
property  and  not  a  public  road,  and  a  paper 
showing  the  authority  of  the  apportioner  to  is- 
sue commissions,  were  both  admissible  to  show 
defendant's  good  faith  and  honest  intention.— 
J.  T.  Webb  &  Bros.  v.  Story,  64  So.  153. 

DL  CONSTRUCTION.  IMPROVEMENT. 
AND  REPAIR. 

|  99'/2  (Ala.)  A  road  may  be  established  and 
become  such,  subject  to  repair  or  improvement, 
either  by  prescription  or  by  dedication  as  well 
as  by  order  of  the  commissioners'  courts.— J.  T. 
Webb  &  Bros.  v.  Story,  64  So.  153. 


IV.  TAXES,  ASSESSMENTS,  AND 
WORK  ON  HIGHWAYS. 

§  122  (Ala.)  Const  1901,  §  215,  construed  so 
as  to  give  a  city  no  right  to  any  portion  of  a 
special  road  tax  levied  and  collected  by  the 
county,  is  not  repugnant  to  the  federal  Consti- 
tution, as  cities  may  be  taxed  to  help  keep  up 
county  roads  though  no  part  of  the  road  is  in 
the  city  limits. — City  of  Montgomery  v.  Mont- 
gomery County,  64  So.  588. 

§  130  (Ala.)  A  municipal  corporation  is  not 
entitled  to  any  portion  of  a  special  road  tax 
collected  under  Const  1901,  §  215,  providing 
that  any  county  may  collect  special  taxes  for 
the  maintenance  of  roads"  to  be  applied  ex- 
clusively to  such  purpose,  as  the  word  "road"  re- 
fers exclusively  to  rural  roads,  and  not  to  city 
streets.— City  of  Montgomery  v.  Montgomery 
County,  64  So.  588. 

$  151  (Ala.App.)  In  a  prosecution  for  failure 
to  work  a  newly  laid  out  public  road,  where  ac- 
cused admitted  that  he  knew  the  place  where 
he  should  have  met  the  road  overseer,  the  min- 
utes of  the  commissioners'  court,  showing  the 
establishment  of  the  road,  will  not  be  excluded 
on  account  of  vague  and  uncertain  descriptions. 
—Golden  v.  State,  64  So.  517. 

Evidence  of  an  appeal  by  a  landowner  whose 
property  was  taken  for  the  road  Is  properly  ex- 
cluded where  the  one  question  involved  in  the 
appeal  was  the  sufficiency  of  the  award  of  dam- 
ages.—Id. 

Where  accused  set  up  the  sickness  of  his  wife 
as  an  excuse,  the  charge  that  unless  the  jury 
was  satisfied  that  accused  had  no  sufficient  ex- 
cuse he  should  be  convicted  was  correct— Id. 

Under  Code  1907,  §  7737,  one  who  refuses  to 
work  a  newly  established  public  road  is  subject 
to  criminal  prosecution.— Id. 


See  Sunday. 
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HOMESTEAD. 

See  Exemptions. 

I.  NATURE,  ACQUISITION,  AND 

EXTENT. 
(C)  Acquisition  and  Establishment. 

32  (Ala)  Occupancy  is  essential  to  the  privi- 
lege of  homestead  exemptions  of  town  lots  and 
country  acres  "owned  and  occupied"  by  resi- 
dents.—Fuller  v  American  Supply  Co.,  64  So. 

549. 

(D)  Property  Constituting;  Homestead. 

§  70  (La.)  Where  the  lot  on  which  lives  a  per- 
son claiming  an  exemption  is  separated  from  a 
second  tract  by  other  land,  the  homestead  ex- 
emption will  not  be  allowed  on  the  second  tract 
— Tinney  v.  Vittur,  64  So.  407. 

H.  TRANSFER  OR  INCUMBRANCE. 

§115  (La.)  A  mortgage  may  rest  upon  home- 
stead property,  notwithstanding  the  fact  that 
it  cannot  be  seized  and  sold,  so  long  as  it  re- 
tains its  homestead  character.— Abramson  v. 
Larrabee,  64  So.  766. 

|  1 18  (Ala.)  Where  the  wife's  signature  to  a 
deed  of  the  homestead  was  obtained  by  fraud 
or  duress  of  the  husband  and  the  grantee,  the 
husband  and  wife  are  not  precluded  from  re- 
covering the  land,  except  as  against  a  bona  fide 
purchaser  from  the  grantee.— Gilley  v.  Den- 
man,  64  So.  97. 

|  129  (Ala.)  In  ejectment  where  defendants 
claimed  under  a  deed  from  plaintiff  and  his 
wife,  evidence  that  the  grantee  paid  nothing  for 
the  homestead  conveyed  to  him  held  admissible 
as  affecting  his  own  right  and  contingently  that 
of  his  grantee  to  protection  as  a  purchaser  for 
value.— Gilley  v.  Denman,  64  So.  97. 
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OB  HEIRS. 

8  141  (La.)  Where  the  surviving  wife,  being 
head  of  a  family,  is  in  possession  of  community 
property  as  owner  of  an  undivided  one-half  and 
usufructuary  of  the  other  undivided  one-half, 
she  is  entitled  to  a  homestead  exemption  of  the 
whole  property.— Tinney  v.  Vittur,  64  So.  407. 

§  150  (Ala.)  A  widow's  petition  for  allotment 
of  homestead  need  not  allege  that  she,  as  well 
as  her  deceased  husband,  was  a  resident  of 
the  state  at  the  time  of  his  death ;  the  one  who 
would  deny  such  residence  having  the  burden 
of  pleading  as  well  as  of  proof.— Griffin  v.  Grif- 
fin, 64  So.  350. 

IV.  ABANDONMENT,  WAIVER,  OB 
FORFEITURE. 

|  169  (La.)  The  right  to  claim  a  homestead 
exemption  may  be  waived  for  the  benefit  of  a 
particular  creditor  or  a  particular  debt,  and  the 
waiver  may  be  limited  in  its  application  to  fu- 
ture debts  only.— Oxford  v.  Colvin,  64  So.  919. 

§  175  (La.)  Waiver  of  a  homestead  exemption 
as  to  "any  debt  I  may  owe  hereafter"  to  a 
person  named  held  not  to  apply  to  a  debt  con- 
tracted prior  to  the  waiver.— Oxford  v.  Colvin, 
64  So.  919. 

8  181 1/2  (Ala.)  Removal  by  a  debtor  from  his 
homestead  without  renting  it,  and  without  hav- 
ing filed  a  declaration  of  homestead  under  Code 
1907,  8  4192,  and  remaining  absent  from  the 
spring  of  1911  until  September,  1912,  did  not 
constitute  an  abandonment  as  a  matter  of  law. 
—Fuller  v.  American  Supply  Co.,  64  So.  549. 

Whether  a  debtor  by  removing  from  his  home- 
stead intended  to  abandon  the  same  held  for  the 
jury— Id. 

V.  PROTECTION  AND  ENFORCEMENT 
OF  BIGHTS. 

8  188  *n  a  81111  t0  f°reclose  tw0  mort- 

gage debts,  one  of  them  secured  by  a  vendors 
privilege,  the  defendants  may,  after  judgment 
decreeing  a  sale,  claim  their  right  of  homestead 
by  petition  in  third  opposition.— Abram son  v. 
Larrabee,  64  So.  766. 

A  judgment  decreeing  the  sale  of  property 
subject  to  two  mortgage  debts,  one  secured  by 
vendor's  privilege,  does  not,  in  view  of  Code 
Prac.  art.  734,  constitute  an  adjudication  deny- 
ing the  mortgagor's  right  to  homestead.— Id. 

§  192  (La.)  The  right  to  claim  a  homestead 
exemption  is  personal.— Oxford  v.  Colvin,  04  So. 
919 

HOMICIDE. 

'  Sec  Courts,  I  113;  Criminal  Law .  »  303 ,  364, 
368.  407,  448,  684.  785,  798,  8ll.  S24,  854 : 
Indictment  and  Information,  §  72;  Jury,  8 
116 ;  Witnesses,  §  268. 

I.  THE  HOMICIDE. 

§  5  (Miss.)  Where  a  wound  inflicted  in  malice, 
but  not  in  its  nature  mortal,  is  neglected  or 
mismanaged,  and  death  ensues,  accused  is  guilty 
of  murder,  unless  it  clearly  appears  that  dece- 
dent's own  neglect  was  the  sole  cause  of  his 
death.-Quinn  v.  State,  64  So.  738. 

Where  death  results  from  the  combined  effect 
of  a  wound,  inflicted  with  malice,  and  of  a  dis- 
ease disconnected  from  the  wound,  accused  is 
guilty  of  murder;  but  if  the  wound  is  not  in  its 
nature  mortal,  and  death  results  solely  from 
an  independent  cause,  accused  is  not  guilty. 
—Id. 

II.  MURDER. 

§  23  (Ala.App.)  Under  Code  1907,   8  7086, 

describing  murder  in  second  degree,  the  slayer 
need  not  be  the  aggressor;  it  being  sufficient 
if  he  is  not  entirely  free  from  fault  in  bring- 
ing on  the  difficulty.— Hooten  v.  State,  64  bo. 
201). 

§  28  (Ala.)  For  intoxication  to  reduce  the  de- 
cree of  murder,  it  must  be  such  as  to  have 


the  offense,  it  was  not  necessary  that  accused 
be  so  intoxicated  as  to  be  unconscious  of  his 
acts  is  properly  refused. — Waldrop  v.  State,  64 
So.  80. 

HI.  MANSLAUGHTER. 

881  (Ala.App.)  Drunkenness,  though  volun- 
tary, rendering  one  incapable  of  forming  an  in- 
tent or  purpose  to  do  anything,  reduces  a  hom- 
icide, then  committed  by  him,  below  manslaugh- 
ter in  the  first  degree— Hill  v.  State,  64  So. 
163. 

V.  EXCUSABLE  OB  JUSTIFIABLE 
HOMICIDE. 

8M4  (Ala.)  Defendant,  having  voluntarily  en- 
tered into  a  difficulty  with  deceased  held  not 
entitled  to  the  benefit  of  the  law  of  self-defense. 
—Campbell  v.  State,  64  So.  320. 

8  114  (Ala.App.)  One  entering  into  a  fight 
willingly  is  held  to  have  produced  the  necessity 
of  slaying  his  adversary  and  cannot  invoke 
self-defense.— Hodten  v.  State,  64  So.  200. 

8115  (Ala.App.)  Where  an  assault  is  not  fe- 
lonious or  such  as  to  imperil  the  life  or  person 
with  serious  harm,  and  which  does  not  reason- 
ably appear  so,  killing  the  assailant  is  not  justi- 
fiable.—Keef  v.  State,  64  So.  513. 

8  116  (Ala.)  Though  accused  was  free  from 
fault  in  bringing  on  a  difficulty,  and  deceased 
made  a  demonstration  which  would  cause  a 
reasonable  man  to  believe  in  the  imminence  of 
his  peril,  accused  was  not  entitled  to  kill  de- 
ceased, unless  he  honestly  believed  in  the  im- 
minence of  his  peril.— Monts  v.  State,  64  So. 
953. 

,116  (Ala.App.)  One  resenting  a  verbal  in- 
sult, and  then  assaulted,  and  not  fighting  will- 
ingly, held  to  have  the  right  to  kill  in  self-de- 
fense, where  he  was  reasonably  apprehensive  of 
danger  to  life  and  limb,  though  such  danger  was 
apparent,  and  not  actual.— Hubbard  v.  State, 
64  So.  633. 

8  118  (Ala.App.)  One  who  can  retreat  without 
increasing  his  peril  is  bound  to  do  so  instead  of 
killing  his  assailant,  although  he  cannot  retreat 
with  absolute  safety  to  his  person.— Keef  v. 

State,  64  So.  513. 

VII.  EVIDENCE. 
(A)  PreinmptlonR  and  Burden  of  Proof. 

§  151  (Ala.App.)  Where  defendant  shows  a 
killing  in  self-defense  under  apprehension  and 
appearance  of  danger,  the  burden  of  showing 
that  he  was  at  fault  in  bringing  on  the  difficulty 
is  on  the  state.— Tyus  v.  State,  64  So.  51b. 

§  151  (Ala.App.)  If  accused  sets  up  self-de- 
fense in  a  homicide  case,  he  has  the  burden  of 
proof  on  the  question  of  bis  duty  to  retreat,  if 
that  was  practicable  without  increasing  his 
peril.— Tillis  v.  State,  64  So.  527. 

§  152  (Ala.App.)  Under  Code  1907,  |  70S6. 
the  state  held  not  required  to  prove  that 
ceased  did  not  know  that  accused  had  such 
weapon  when  the  fight  commenced. — Hooten  v. 
State,  04  So.  200. 

(D)  Admissibility  In  General. 

§  165  (Ala.)  In  a  prosecution  for  uxoricide, 
it  is  competent  for  the  state  to  show  that  ac- 
cused and  his  wife  were  living  apart,  as  il- 
lustrative of  accused's  sentiments  towards  ber, 
and  of  his  probable  motive  in  injuring  her.— 
Waldrop  v.  State,  64  So.  SO. 

§  169  (Ala.)  Evidence  of  the  mental  sttitude 
of  accused  before  he  saw  deceased  or  had  any 
quarrel  with  him,  held  inadmissible,  where  it 
was  conceded  that  deceased  provoked  the  fatal 
difficulty.— Dudley  v.  State,  64  So.  309. 

8171  (Ala.)  Where,  on  a  trial  for  the  killin; 
of  a  hack  driver  by  a  customer,  the  evidence 
was  conflicting  as  to  who  provoked  the  du- 
faculty  and  fired  the  first  shot,  evidence  for  the 


vrz   ™,    •  v. 

(C)  Dying;  Declaration*. 

§  200  (Miss.)  Dying  declarations  by  deceased 
are  not  admissible,  where  they  clearly  show  that 
be  was  actuated  by  malice  and  desired  accused 
to  be  punished.— Reeves  v.  State,  64  So.  836. 

§  203  (Ala.)  Statement  of  one  made  soon  aft- 
er being  shot  in  the  stomach,  as  to  the  circum- 
stances thereof,  she  then  stating  that  she  could 
not  get  over  it,  and  was  bound  to  die,  is  ad- 
missible as  her  dying  declaration,  though  she 
lived  11  days  thereafter,  and  in  that  time  made 
a  contradictory  statement.— Walker  v.  State,  64 
So.  351. 

§203  (Miss.)  A  declaration  made  by  deceased 
after  his  attending  physician  had  told  him  that 
he  could  not  recover  was  not  admissible,  where 
there  was  nothing  to  show  that  deceased  under- 
stood that  he  was  then  about  to  die.— Reeves  v. 
State,  64  So.  836. 

VUI.  TRIAL. 
(C)  lnnJroetloni. 

§289  (Ala.App.)  A  requested  charge  that  ac- 
cused was  not  on  trial  for  carrying  a  concealed 
pistol  but  for  murder,  and  that  the  mere  fact 
that  he  had  a  pistol  would  not  aggravate  any 
offense  with  which  he  was  charged,  held  prop- 
erly refused,  in  view  of  Code  1907,  §  7086, 
where  there  was  evidence  that  the  killing  was  in 
a  sudden  affray,  caused  by  accused  using  a 
deadly  weapon  which  was  concealed  before  the 
fight,  deceased  being  unarmed.— Tillis  v.  State, 
64  So.  527. 

§291  (Miss.)  An  instruction  that,  if  death  en- 
sued from  a  wound  inflicted  in  malice,  but  not 
in  its  nature  mortal,  but  from  which,  in  con- 
nection with  other  disease,  decedent  died,  ac- 
cused was  guilty  of  murder,  unless  it  appeared 
that  disease  disconnected  from  the  wound,  and 
not  the  wound  itself,  was  the  sole  cause  of 
death,  erroneously  relieved  the  state  from  the 
burden  of  showing  beyond  a  reasonable  doubt 
accused's  guilt— Quinn  v.  State,  64  So.  738. 

An  instruction  that,  if  the  death  of  decedent 
ensued  from  a  wound  in  connection  with  dis- 
ease, accused  was  not  guilty,  unless  the  dis- 
ease, disconnected  from  the  wound,  was  the 
sole  cause  of  death,  and,  if  the  wound  had  not 
been  given,  decedent  would  not  have  died,  held 
erroneous. — Id. 

§  292  (Ala.App.)  Where  the  state  confessed 
defendant's  plea  of  former  jeopardy  as  to  all 
misdemeanors  embraced  in  the  indictment  for 
assault  with  intent  to  murder,  and  sought  to 
convict  on  the  felony  charge,  there  was  no  error 
in  refusing  charges  defining  the  elements  of  the 
lesser  offenses  embraced  in  the  charge.— Tar ver 
v.  State,  64  So.  161. 

§300  (Ala.)  Defendant's  requested  charge  on 
the  right  of  self-defense  held  properly  refused 
as  being  unintelligible.— Bryant  v.  State,  64 
So.  333. 

The  refusal  of  defendant's  charge  on  self-de- 
fense held  proper  where  it  forbade  a  conviction 
without  hypothesizing  his  freedom  from  fault 
in  provoking  the  difficulty.— Id. 

8  300  (Ala.App.)  A  charge  upon  self-defense, 
failing  to  set  out  the  elements  constituting  it, 
held  erroneous  as  submitting  a  question  of  law 
to  the  jury.— Tarver  v.  State,  64  So.  161. 

§  300  (Ala.App.)  Instruction  as  to  self-defense 
held  bad,  in  that  it  ignored  the  questions  of  re- 
treat and  freedom  from  fault  in  bringing  on  the 
difficulty.— Keef  v.  State,  64  So.  513. 

Instruction  as  to  self-defense  held  properly 
refused,  as  likely  to  mislead  the  jury  into  be- 
lieving that,  if  defendant  by  retreating  would 
have  received  some  slight  injury  to  his  person, 
he  need  not  retreat,  though  he  could  retreat 
without  increasing  his  peril. — Id. 


ignoring  the  degree  of  force  which  he  might  use. 
— Id. 

{300  (Ala.App.)  Refusal  of  a  requested 
charge  upon  the  right  of  self-defense  upon  ap- 
prehension of  danger  not  abstract  as  referred 
to  the  evidence,  held  error.— Tyus  v.  State,  64 
So.  516. 

i300  (Ala.App.)  Requested  charge  on  self- 
ense  held  properly  refused  as  allowing  de- 
fendant to  kill  deceased  without  real  or  appar- 
ent necessity  to  do  so  in  defending  himself.— 
Howell  v.  State,  64  So.  522. 

Instructions  as  to  the  right  of  self-defense 
held  properly  refused  as  requiring  an  acquittal 
upon  reasonable  doubt  as  to  the  existence  of  a 
way  of  escape  without  probable  increase  of  dan- 
ger, though  defendant  was  not  then  and  did  not 
then  believe  himself  to  be  in  real  or  apparent 
danger  of  death  or  great  bodily  harm.— Id. 

Instruction  as  to  his  right  of  self-defense  held 
properly  refused  as  allowing  a  killing  when 
there  was  no  necessity  of  taking  life  in  defense 
of  any  one.— Id. 

f  300  (Ala.App.)  A  request  to  charge  that  the 
burden  was  on  the  state  to  show  that  accused 
could  "not"  have  retreated  without  increasing 
his  danger  was  properly  refused. — Tillis  v.  State, 
64  So.  527. 

§  300  (Ala.App.)  The  court's  explanation  of 
the  charge  as  to  self-defense,  given  at  defend- 
ant's request,  as  to  burden  of  showing  who  was 
at  fault  in  bringing  on  the  fatal  encounter,  held 
correct.— Hale  v.  State,  64  So.  530. 

§  300  (Ala.App.)  Instruction  held  properly  re- 
fused, where  it  might  have  been  understood  as 
asserting  that  one  was  justified  in  taking  the  life 
of  another,  though  there  was  no  real  or  appar- 
ent necessity  for  doing  so  to  defend  himself 
from  death  or  great  bodily  harm.— Hubbard  v. 
State,  64  So.  633. 

§  300  (Ala.App.)  A  requested  instruction  as 
to  self-defense  which  fails  to  require  any  inquiry 
as  to  defendant's  freedom  from  fault  in  provok- 
ing the 'difficulty  is  properly  refused— Lovett  v. 
State,  64  So.  643. 

A  requested  instruction  on  self-defense  which 
confines  the  inquiry  as  to  defendant's  freedom 
from  fault  to  the  exact  time  of  the  shooting  is 
properly  refused.— Id. 

5300  (La.)  It  is  not  error  to  refuse  to  in- 
struct on  self-defense  where  the  evidence  dis- 
closes a  case  of  willful  murder.— State  v.  Blue, 
64  So.  411. 

§302  (Ala.App.)  In  a  trial  for  homicide,  re- 
fusal of  charges  as  to  the  right  to  defend  the 
curtilage  held  justified,  where  it  might  have 
been  understood  as  asserting  the  fact  that  de- 
fendant's possession  of  a  garden,  though  not 
habitually  used  with  his  residence,  brought  it 
within  his  curtilage.— Hubbard  v.  State,  64  So. 
633. 

§308  (Ala.)  Where  defendant  and  deceased 
had  voluntarily  gone  on  to  the  highway  to 
"have  it  out,"  an  instruction  on  murder  in  the 
second  degree  held  properly  refused,  since  the 
difficulty  in  the  highway  did  not  constitute  a 
rencounter  or  affray  within  Code  1907,  §  7086, 
defining  second  degree  murder.— Campbell  v. 
State,  64  So.  320. 

§308  (Ala.App.)  Under  Code  1907,  §  7086, 
instruction  as  to  murder  in  the  second  degree 
under  that  section  Acid  erroneous  in  that  it 
failed  to  predicate  that  the  killing  was  in  a 
sudden  rencounter  or  affray. — Hooten  v.  State, 
64  So.  200. 

Instruction  as  to  proof  required  to  sustain 
conviction  of  murder  in  the  second  degree,  under 
Code  1907,  §  7086,  relative  to  killing  in  sudden 
rencounter  with  concealed  weapon,  held  mis- 
leading in  that  it  did  not  state  the  conditions 
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the  crop  did  not  affect  plaintiff's  right  to  re- 
cover the  balance  due  him  for  advances  made 
to  defendant— L.  A.  Blouin  Co.  v.  Hebert,  64 
So.  230. 

LARCENY. 

Sea  Criminal  Law,  §§  398,  448,  651,  798%, 
1166%;  False  Pretenses;  Indictment  and 
Information,'  §  125 ;  Receiving  Stolen  Goods ; 
Robbery. 

I.  OFFENSES    AND  RESPONSIBILITY 
THEREFOR. 

g  14  (Miss.)  Where  possession  of  a  chattel  is 
obtained  fraudulently,  with  the  felonious  intent 
existing  at  the  time  to  deprive  the  owner  there- 
of, and  the  person  so  obtaining  it  deprives  the 
owner  thereof  in  pursuance  of  such  intent,  lar- 
ceny is  committed— Akroid  v.  State,  64  So.  936. 

II.  PROSECUTION  AND  PUNISH- 
MENT. 

(B)  Bvldenoe. 

§  5 1  (Ala. App.)  Where  there  was  evidence 
that  shortly  after  an  anvil  was  stolen  it  was 
in  accused's  possession  in  his  shop,  and  his  evi- 
dence tended  to  show  that  the  only  anvil  in  his 
shop  at  the  time  was  unlike  that  stolen,  evi- 
dence as  to  his  purchase  of  the  anvil  in  his 
shop  was  properly  excluded. — Murphey  v.  State, 
64  So.  520. 

(C)  Trial  and  Review. 

|  JO  (Miss.)  Where  the  issue  was  whether  ac- 
cused lawfully  obtained  possession  of  a  chattel 
and  then  converted  it  to  his  own  use.  or  wheth- 
er possession  was  obtained  fraudulently  with  the 
felonious  intent  at  the  time  to  deprive  the  own- 
er thereof  an  instruction  defining  larceny  was 
not  objectionable.— Akroid  v.  State,  64  So.  936. 

LAST  CLEAR  CHANCE. 

See  Railroads,  §  338. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  §  1096. 

LEASE. 

See  Landlord  and  Tenant. 

LEGISLATURE. 

See  States,  §  41;    Statutes,  §  19. 

LIBEL  AND  SLANDER. 

V.  SLANDER  OF  PROPERTY  OR 
TITLE. 

§  140  (La.)  Evidence  in  a  jactitation  suit  for 
slander  of  title  and  for  damages  held  to  show 
sufficient  possession  in  plaintiff  to  entitle  it  to 
maintain  the  suit.— Interstate  Land  Co.  v.  Fell- 
man,  64  So.  404. 

LICENSES. 

See  Brokers,  §  42 ;  Evidence,  §  334 ;  Hawkers 
and  Peddlers,  §  3;  Insurance,  §  7;  Intoxicat- 
ing Liquors,  8  52 ;  Logs  and  Logging,  §  4 : 
Master  and  Sen-ant,  §  284;  Railroads,  §§ 
274,  276;   Taxation,  §  42. 

L  FOR  OCCUPATIONS  AND  PRIVI- 
LEGES. 

g  I  (Ala.App.)  The  tax  imposed  by  an  ordi- 
nance, licensing  various  "businesses,  professions, 
or  vocations"  carried  on  in  the  city  in  imposing 
a  license  tax  on  dairymen,  "20  cows  or  less,  $1 
each  cow.  all  over  50  cents  each."  is  a  license 
tax  on  the  occupation  of  a  dairyman  doing 


ried  on  in  the  city,  which  provided  for  pay- 
ment of  a  license  tax  by  dairymen,  "20  cows 
or  less,  $1  each  cow,  all  over  50  cents  each." 
was  not  invalid  on  its  face  as  unreasonable  in 
amount.— Ridgeway  v.  City  of  Bessemer,  64  So. 
189. 

§  8  (La.)  Act  No.  171  of  1898  refers  to  for- 
eign corporations,  and  hence  does  not  repeal 
Act  No.  127  of  1898,  which  refers  to  the  im- 
position of  license  taxes  on  domestic  corpora- 
tions-.—Hunter  v.  Wells  Fargo  Express  Co.,  64 
So.  139. 

8  16  (Ala.App.)  Under  an  ordinance  imposing 
a  privilege  tax  on  .the  business  of  dairymen  by 
providing  "dairyman,  20  cows  or  less,  $1  each 
cow,  all  over  50  cents  each,"  a  dairyman  is  re- 
quired to  pay  the  tax  only  on  the  cows  actually 
used  in  conducting  the  business  in  the  city  — 
Ridgeway  v.  City  of  Bessemer,  64  So.  189. 

LIENS. 

See  Attorney  and  Client.  gg  176-190;  Banks 

and  Banking,  §  166;  Carriers,  §  194;  Chat- 
tel Mortgages,  gg  136,  138;  Judgment,  §  785; 
Landlord  and  Tenant,  gg  245-254:  Mechan- 
ics' Liens;  Municipal  Corporations.  §  281: 
Principal  and  Agent,  §  64;  Receivers,  f  77; 
Vendor  and  Purchaser,  §§  239,  242,  269-274. 

§  8  (La.)  Privileges  are  statutory ;  equitable 
liens  and  trusts  not  being  recognized.— Young 
v.  Teutonia  Bank  &  Trust  Co.,  64  So.  S06. 

LIFE  ESTATES. 

See  Wills,  g  614. 

LIFE  INSURANCE 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Criminal  Law,  g  147 : 
Equity,  g  72,  87;  Mechanics'  Liens,  §  132; 
Mortgages,  g  614;  Taxation,  g  805;  Wills, 
g  260. 

L  STATUTES  OF  LIMITATION. 

(A)  Nature,  Validity,  and  Construction  Id 
General. 

§  2  (Miss.)  Code  1906,  g  3114,  providing  that 
where  a  cause  arising  against  defendant  in  a 
state  in  which  he  resided  before  he  resided  in 
the  state  of  the  forum  ia  barred  therein  no  ac- 
tion can  be  maintained  in  the  forum,  does  not 
apply  to  a  cause  of  action  against  a  domestic 
railroad  company  for  personal  injuries  inflicted 
in  a  foreign  state. — New  Orleans  Great  North- 
ern R.  Co.  v.  Fortinberry,  64  So.  966. 

g  1 1  (La.)  Under  Const,  art.  193,  prescrir- 
tion  does  not  run  against  the  state  in  civil  mat- 
ters—Quaker Realty  Co.  v.  Maier-Watt  Realty 
Co.,  64  So.  897. 

i  Hi  Limitations  Applicable  to  Particular 
Actions. 

§  16  (La.)  The  character  which  plaintiff  gives 
his  action  by  his  pleadings  determines  whether 
it  is  barred  by  prescription. — Sims  v.  New  Or- 
leans Ry.  &  Light  Co.,  64  So.  823. 

§  30  (La.)  The  one-year  prescription  under 
Civ.  Code,  art.  3536,  for  damages  from  offenses 
and  quasi  offenses,  applies  to  damages  from  the 
infringement  of  some  right  personal  to  the  in- 
dividual, or  the  violation  of  some  duty  imposed 

S law— Sims  v.  New  Orleans  Ry.  &  Light 
l,  64  So.  823. 

§  30  (La.)  Where,  in  an  action  for  recoverj 
of  logs,  or,  in  the  alternative,  for  damages,  it 
appeared  that  plaintiff  knew,  before  instituting 
the  suit,  that  the  logs  had  been  converted  into 
lumber,  the  suit  sounded  in  damages  as  for  » 
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3 nasi  offense,  and  was  barred  by  tbe  presc rip- 
on  of  one  year.— J.  A.  Bel  Lumber  Co.  v.  Stout, 
64  So.  881. 

^31  (La.)  A  street  car  passenger's  action  for 
injuries  while  she  was  attempting  to  alight  held 
barred  by  prescription  under  Civ.  Code,  art. 
3636,  when  not  brought  within  one  year.— Sims 
v.  New  Orleans  Ry.  &  Light  Co.,  64  So.  823. 

$  32  (Ala.)  An  action  by  a  lower  riparian 
owner,  claiming  in  one  count  damages  resulting 
from  the  pollution  of  the  stream  by  the  upper 
riparian  owner,  and  in  another  count  alleging 
the  negligence  of  defendant's  servants  in  the 
premises,  is  in  case,  and  within  the  statute  of 
limitations  of  one  year. — Parsons  v.  Tennessee 
Coal,  Iron  &  B.  Co.,  64  So.  591. 

§  36  (La.)  An  action  to  annul  a  sale  for  non- 
payment of  the  price  is  barred  by  the  prescrip- 
tion of  ten  years'.— Latour  v.  Latour,  64  So. 
133. 

§  36  (Miss.)  A  suit  to  enforce  an  implied 
trust  is  subject  to  the  ten-year  statute  of  lim- 
itations (Code  1906,  |  8125).— Robinson  v. 
Strauther,  64  So.  724. 

1 41  (La.)  An  indorser,  when  sued  on  the 
note,  may  plead  in  compensation  notes  acquired 
before  the  maturity  of  the  note  sued  on,  provid- 
ed the  notes  were  not  prescribed  when  acquired, 
though  prescribed  at  the  time  they  were  plead- 
ed in  compensation,  for  compensation  took  the 
moment  the  notes  were  held  by  the  two  parties, 
as  provided  by  Civ.  Code,  art.  2208.— Lewy  v. 
Wilkinson,  64  So.  1003. 

n.  COMPUTATION  OF  PERIOD  OF 
LIMITATION. 

(A)  Accrual  of  Riant   of   Action  or  De- 
fense. 

{48  (La.)  An  action  for  damages  on  an  in- 
junction bond  is  not  prescribed  by  one  year.— 
Rees  v.  Sheridan,  64  So.  923. 

S  51  (La.)  The  ten-year  prescriptive  period 
commences  to  run  against  an  action  to  annul 
a  sale  of  realty,  for  nonpayment  of  the  price, 
from  the  maturity  of  the  first  installment— 
Latour  v.  Latour,  64  So.  133. 

|  51  (Miss.)  A  provision  in  a  trust  deed  se- 
curing bonds,  allowing  the  trustee  to  declare  all 
of  the  bonds  due  in  case  of  certain  defaults, 
does  not  affect  the  accrual  of  the  right  of  ac- 
tion on  the  bonds  under  a  provision  in  the 
bonds  that  upon  90  days'  default  in  payment  of 
interest  on  the  bonds  the  principal  should  ma- 
ture, and  so  does  not  toll  the  running  of  limi- 
tations against  such  right  of  action.— Central 
Trust  Co.  v.  Meridian  Light  &  By.' Co.,  64  So. 
216. 

§  55  (La.)  Where  damages  are  continuing  and 
progressive,  the  injured  party  cannot  postpone 
bringing  the  action  for  more  than  a  year  and 
then  sue  for  the  damages.— Egan  v.  Hotel 
Grunewald  Co.,  64  So.  698. 

{  60  (Ala.)  Right  of  action  against  wife  of 
party  to  agreement  to  buy  and  sell  land  and  di- 
vide profits,  who  purchased  certain  land  at 
foreclosure,  held  barred  by  limitations,  where 
no  complaint  or  chum  was  made  for  16  years 
after  the  purchase.— Gayle  v.  Pennington,  64 
So.  572. 

(F)  Ignorance,  Mistake,  Trust,  Fraud,  and 
Concealment  of  Cause  of  Action. 

|  102  (Ala.)  Where  a  brother  managed  the  en- 
tire business  affairs  of  his  sister,  the  period 
which  would  bar  the  right  to  an  accounting 
could  not  have  its  inception  prior  to  the  last 
act  done  in  recognition  of  the  trust— Snodgrass 
v.  Snodgrass,  64  So.  594. 

Where  trust  relation  between  brother  and  sis- 
ter continued  to  the  date  of  her  death,  right  to 
accounting  held  not  barred  by  prescription  at 
time  of  filing  bill  within  seven  years  after  the 
sister's  death.— Id. 


(G)  Pendency  of  Leaal  Proceeding*,  In- 
junction, Star*  or  War. 

|  105  (La.)  A  reconventions!  demand  inter- 
rupts prescription  during  pendency  of  the  ac- 
tion.—Rees  v.  Sheridan,  64  So.  923. 

HI.  ACKNOWLEDGMENT,  NEW 
PROMISE,  AND  PART 
PAYMENT. 

8  143  (La.)  After  dissolution  of  the  communi- 
ty by  the  death  of  the  wife,  the  surviving  hus- 
band cannot  waive  or  renounce  prescription  to 
the  prejudice  of  her  heirs.— Latour  v.  Latour, 
64  So.  133. 

V.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

S  177  (La.)  Where  an  injured  party  waits 
more  than  a  year  after  accrual  of  damages,  he 
must  show  legal  reason  for  not  bringing  the 
action  within  the  year— Egan  v.  Hotel  Grune- 
wald Co.,  64  So.  698. 

§  180  (Miss.)  In  equity,  the  defense  of  limita- 
tions can  be  raised  by  demurrer,  when  the  facta 
establishing  it  appear  on  the  face  of  the  bill; 
but  the  demurrer  must  specifically  set  up  limi- 
tations as  one  of  the  grounds.— Central  Trust 
Co.  v.  Meridian  Light  &  Ry.  Co.,  64  So.  216. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  f  158. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LISTS. 

Of  jurors,  see  Criminal  Law,  §  631. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  $  30. 

LOGS  AND  LOGGING. 

See  Action,  |  22;  Estoppel,  f  78:  Limitation 
of  Actions,  |  30;  Taxation,  §  231. 

§  2  (Ala.)  The  word  timber  has  a  well-defined 
meaning  and  includes  such  trees  as  are  suit- 
able for  building  and  allied  purposes,  but  does 
not  include  fruit  trees.— W.  T.  Smith  Lumber 
Co.  v.  Jernigan,  64  So.  300. 

Where  a  deed  of  timber  land,  reserving  all 
timber  suitable  for  "sawlogs,"  had  been  made 
20  years  before,  defendants  claiming  under  the 
grantees  were  entitled  to  show  that,  in  the 
custom  of  the  locality  when  the  deed  was  made, 
•'sawlogs"  were  limited  to  pine  logs.— Id. 

1 3  (La.)  A  contract  providing  that  the  obli- 
gee could  remove  timber  during  10  years  and 
have  further  time  by  payment  of  taxes,  held  to 
give  him  a  right  by  paying  taxes  to  remove 
timber  for  a  reasonable  time  after  10  years,  but 
not  for  an  indefinite  period.— Savage  v.  Wyatt 
Lumber  Co..  64  So.  491. 

J  3  (La.)  Facts  held  to  show  that  the  oral 
contract  under  which  defendant  claimed  to  have 
bought  the  trees  entitled  him  only  to  178  trees 
and  not  to  all  the  trees  on  the  land. — Alleman 
Planting  &  Mfg.  Co.  v.  Baker- Wakefield  Cypress 
Co.,  64  So.  677. 

(4  (Fla.)  A  license  to  cut  a  limited  number 
of  trees  on  a  small  tract  does  not  impliedly 
transfer  a  right  to  build  a  tramroad  through 
the  tract— Interstate  Lumber  Co.  v.  Woods,  64 
So.  741. 

f  35  (La.)  In  an  action  for  recovery  of  logs 
known  as  "sinkers,"  or,  in  the  alternative,  for 
damages,  the  burden  was  on  plaintiff  to  prove 
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Bel  Lumber  Co.  v.  Stoat,  64  So.  881. 

A  millowner  who  buys  in  the  open  market 
sunken  logs,  which,  according  to  the  local  un- 
derstanding, are  deemed  abandoned,  is  not  li- 
able in  damages  to  the  person  whose  brands  or 
marks  appear  on  the  logs.— Id. 

MACHINERY. 

See  Fixtures,  |  22. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICIOUS  PROSECUTION. 

H.  WANT  OF  PROBABLE  CAUSE. 

I  18  (La.)  Plaintiff  could  maintain  an  action 
for  malicious  arrest  against  defendant,  where 
he  was  arrested  by  an  officer  without  a  war- 
rant, for  unlawfully  drawing  a  pistol,  where 
defendant  informed  the  officer  as  to  what  plain- 
tiff had  done.— Dedebant  v.  Maestri,  64  So.  142. 

§  22  (La.)  Plaintiff  cannot  maintain  an  ac- 
tion of  malicious  prosecution  against  defendant 
because  of  the  institution  of  a  prosecution  by 
information  filed  by  the  district  attorney  after 
defendant  had  fairly  placed  the  facts  before  the 
district  attorney  as  to  the  alleged  offense  com- 
mitted by  plaintiff.— Dedebant  v.  Maestri,  64 
So.  142. 

V.  ACTIONS. 

S  42  (La.)  In  an  action  for  a  malicious  prose- 
cution for  larceny  instituted  by  the  foreman  of 
the  defendant  corporation  under  authority  from 
its  superintendent  to  report  to  the  local  author- 
ities the  theft  of  certain  belting,  it  was  no  de- 
fense that  the  foreman  had  private  instructions 
to  merely  procure  a  search  warrant — Hutter  t. 
Indian  Oil  Refining  Co.,  64  So.  474. 

§47  (Ala.)  In  action  on  the  case,  and  not  on 
the  attachment  bond,  for  damages  from  wrong- 
ful attachment,  complaint  held  insufficient,  for 
failure  to  allege  malice  and  want  of  probable 
cause.— Lane  t.  Alabama  Penny  Savings  Bank, 
64  So.  608. 

§67  (La.)  The  amount  of  damages  plaintiff 
could  recover  for  malicious  arrest  are  greater, 
if  he  is  placed  in  jail  for  five  hours  until  he 
can  secure  a  bondsman,  than  if  he  is  not  incar- 
cerated.—Dedebant  v.  Maestri,  64  So.  142. 

MANDAMUS. 

L  NATURE  AND  GROUNDS  IN  GEN- 
ERAL. 

§3  (La.)  An  order  for  the  registry  and  exe- 
cution of  the  later  of  two  wills  is  not  a  judg- 
ment binding  on  those  not  parties  to  it,  and, 
they  having  ample  remedy  by  appeal  or  some 
other  form  of  proceeding,  the  order  is  not  re- 
viewable by  mandamus. — Succession  of  McDer- 
mott,  64  So.  136. 

II.  SUBJECTS  AND  PURPOSES  OF 
RELIEF. 

(A)  Acta  and  Proceeding*  of  Courta, 
Judge*,  and  Judicial  Officer*. 

5  57  (Ala.)  Mandamus  is  the  proper  remedy 
to  compel  the  chancellor  to  deny  an  appeal  from 
an  order  removing  a  trustee  of  a  trust  for  the 
benefit  of  creditors.— Ex  parte  Jonas,  64  So.  960. 

(B)  Acta  and  Proceeding*  of  Public  O Ul- 
cer* and  Boarda  and  Municipalities. 

i  109  (Fla.)  Where  an  administrative  regula- 
tion prescribed  by  the  state  superintendent  of 
public  instruction  pursuant  to  Gen.  St.  1006,  § 
342,  requires  that  warrants  drawn  against  the 
county  school  funds  be  countersigned  by  the 
county  superintendent  of  public  instruction,  the 
county  treasurer  will  not  by  mandamus  be  re- 


— uuii.  r.  v»i  aim  iii,  vr»  nu.  <rto. 

(C)  Acta  and  Proceeding;*  of  Private  Cor- 
poration* and  Individuals. 

1 132  (La.)  Under  Rev.  St  |  69L  as  amended 
by  Acts  No.  204  of  1902,  No.  157  of  1910.  and 
No.  193  of  1912,  mandamus  will  lie  to  compel  a 
railroad  company  to  repair  its  road  through  the 
streets  of  a  town,  so  as  to  keep  the  same  free 
for  public  use.— State  ex  rel.  Mayor  and  Select- 
men of  Town  of  Homer  v.  Louisiana  &  N.  W. 
B.  Co,  64  So.  926. 

m   „  A  MANDATE. 

See  Mandamus. 

MANSLAUGHTER. 

See  Homicide,  |  8L 

MARRIAGE. 

See  Bigamy:  Divorce;  Husband  and  Wife; 
Wills,  |  191. 

MASTER  AND  SERVANT. 

See  Commerce,  f  27;  Constitutional  Law,  I 
238;  Evidence,  f§  513-516;  Hospitals,  ft 
7,  o^Jndgment.  yJ89 ;  Parent  and  Child,  f 

L  THE  RELATION. 
(O  Termination  and  DUcharre. 

{30  (Miss.)  Discharge  of  manager  of  planta- 
tion before  termination  of  employment,  for  re- 
fusing to  observe  rules  forbidding  him  to  abuse 
or  whip  tenants  or  carry  a  pistol,  held  justi- 
fied.—Corley  v.  Rivers,  64  So.  964. 

II.  SERVICES  AND  COMPENSATION. 
(B)  Waares  and  Other  Remuneration. 

i  80  (Ala.)  Where,  in  an  action  by  a  sales- 
man for  the  breach  of  a  contract,  there  was 
evidence  that  the  employer  had  sent  plaintiff  to 
Texas  with  D.,  another  salesman,  and  placed 
him  under  the  management  and  direction  of  D.. 
the  court  properly  permitted  plaintiff  to  ques- 
tion D.  as  to  his  contract  with  the  company 
for  the  sale  of  the  churns.— Buford  v.  Graden, 
64  So.  552. 

On  the  issue  of  defendant's  failure  to  pay 
plaintiff's  expenses,  the  court  properly  permit- 
ted plaintiff  to  show  by  D.  that  he  never  paid 
his  expenses  back  to  Alabama.— Id. 

Where  an  employer  contracted  with  a  sales- 
man to  sell  churns,  agreeing  to  pay  his  expens- 
es and  sent  him  to  Texas,  and  placed  him  un- 
der the  direction  of  another  salesman,  whether 
the  salesman  could  recover  for  his  expenses  for 
a  trip  back  to  Alabama  depended   upon  the 

3uestions  of  fact  whether  the  other  salesman 
irected  him  to  return  to  Alabama,  and.  if  so. 
whether  he  had  such  authority,  and  such  ques- 
tions were  for  the  jury. — Id. 

m.  MASTER'S    LIABILITY    FOR  IN- 
JURIES TO  SERVANT. 
(A3  Nature  and  Extent  In  General. 

§87  (La.)  The  mere  fact  that  a  railroad  is 
engaged  in  interstate  commerce  does  not  bring 
within  the  protection  of  the  federal  Employers' 
Liability  Act  an  employe  not  actually  engaged 
in  interstate  commerce. — Gordon  v.  New  Orleans 
Great  Northern  R.  Co.,  64  So.  1014. 

$97  (Miss.)  That  a  blacksmith's  helper,  in 
cutting  bolts,  struck  a  glancing  or  "nudging" 
blow,  which  caused  the  sledge  to  slip  off  the  ob- 
ject struck,  did  not  constitute  negligence  in  the 
discharge  of  his  duties.— Ingram  Day  Lumber 
Co.  v.  Joh,  64  So.  934. 

(B)  Tool*,  Machinery,  Appliance*),  and 
Plaeea  for  Work. 

8  101,  102  (Ala.)  Under  Code  1907,  5  3910. 
the  master  must  exercise  the  care,  prudence. 
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and  diligence  a  reasonably  prudent  man  would 
use  under  similar  circumstances.— Epsey  t.  Ca- 
haba  Coal  Co.,  64  So.  753. 

H  101,  102  (La.)  Where  a  master  fails  to  fur- 
nish his  servant  with  reasonably  safe  tools,  he 
is  liable  for  resulting  injuries.— Gordon  v.  New 
Orleans  Great  Northern  R.  Co.,  64  So.  1014. 

1 108  (Ala.)  Though  an  injury  to  a  servant 
was  caused  by  the  defective  condition  of  ma- 
chinery, still  the  master  is  not  liable  under  Code 
1907,  |  3910,  unless  the  defect  was  caused  by 
the  negligence  of  the  master  or  some  person 
intrusted  by  him  to  see  that  the  ways,  works, 
machinery,  etc,  were  in  proper  condition.— 
Epsey  v.  Cahaba  Coal  Co.,  64  So.  753. 

Jill  (La.)  A  railroad  company  is  liable  for  a 
brakeman's  injuries,  which  could  have  been 
avoided  by  furnishing  its  cars  with  automatic 
couplers.— Gordon  v.  New  Orleans  Great  North- 
ern It.  Co.,  64  So.  1014. 

1 119  (Fla.)  Those  who  employ  others  where 
electricity  is  used  should  exercise  such  care 
for  the  safety  of  the  employe  as  is  commensu- 
rate with  the  dangers  involved  and  the  compe- 
tency of  the  employes.— Gunn  v.  City  of  Jack- 
sonville, 64  So.  435. 

i  124  (Ala.)  Code  1907,  |  3910,  in  that  it 
predicates  negligence  on  the  failure  to  discover 
defects  in  the  condition  of  the  ways,  machinery, 
etc.,  contemplates  inspection,  and  the  duty  to 
inspect  exists  just  as  the  duty  to  remedy  de- 
fects exists.— Epsey  v.  Cahaba  Coal  Co.,  64  So. 
753. 

Under  Code  1907,  §  3910,  imposing  upon  the 
master  the  duty  of  inspection  of  the  ways,  ma- 
chinery, etc.,  the  character  and  frequency  of  the 
inspection  must  depend  upon  the  subject  of  the 
duty,  whether  it  is  machinery  peculiarly  subject 
to  wear,  etc. — Id. 

i  125  (Ala.)  To  render  a  railroad  company 
liable  for  injury  to  a  car  repairer  from  the  neg- 
ligence of  defendant's  foreman  in  permitting  an 
unsafe  jack  to  be  used  in  lifting  a  car.  it  was 
not  essential  that  the  foreman  should  have 
known  that  the  car  repairer  was  in  a  place  of 
danger,  where  he  knew  he  was  liable  to  be  there. 
— Alabama  Great  Southern  By.  Co.  v.  Choate, 
64  So.  78. 

(E»  Fellow  Servant*. 

8  1 68  (Miss.)  "Incompetency'/  in  a  fellow  serv- 
ant denotes  the  absence  of  reliability  in  all  that 
is  essential  to  make  up  a  reasonably  safe  person, 
considering  the  nature  of  the  work  and  the  gen- 
eral safety  of  those  required  to  associate  with 
the  person.— Ingram  Day  Lumber  Co.  v.  Job, 
64  So.  934. 

§  173  (Miss.)  A  notice  given  to  the  employer 
that  plaintiff's  fellow  servant  was  not  a  first- 
class  blacksmith's  striker,  so  that  plaintiff  could 
not  turn  out  his  share  of  the  work,  was  not  no- 
tice that  the  fellow  servant  was  incompetent,  so 
that  the  employer  might  reasonably  anticipate 
njury  to  his  coworkman. — Ingram  Day  Lum- 
ber Co.  v.  Job,  64  So.  934. 

§  180  (Ala.App.)  A  brakeman  who  was  to 
incouple  cars,  in  telling  plaintiff  who  was  to 
let  the  brakes,  that  two  cars  were  to  be  set 
»n  the  north  side  of  a  road,  and  then  two  on 
he  south  side,  without  saying  that  the  two  on 
be  Bouth  aide  were  to  be  left  some  distance 
rom  each  other,  held  guilty  of  negligence,  mak- 
ag  the  company  liable,  under  the  employers' 
■ability  statute,  for  the  resulting  injury  to 
•lain tiff,  falling  between  the  two  cars.— Ala- 
ama  Northern  R.  Co.  v.  Methvin,  64  So.  175. 
§  180  (Miss.)  Const  1890,  §  193,  abrogating 
he  fellow-servant  doctrine  with  regard  to  cer- 
iin  employments,  held  not  to  limit  the  power 
f  the  Legislature  to  make  a  further  abroga- 
od,  and  hence  Laws  1908,  c.  194,  amending 
ode  1906,  §  4056,  so  as  to  abrogate  the  fellow- 
•rvant  rule  with  regard  to  employes  of  those 


operating  engines  and  trains  is  not  invalid. — 
Easterling  Lumber  Co.  v.  Pierce,  64  So.  461. 

Laws  1908,  c.  194,  amending  Code  1906,  | 
4056,  so  as  to  abolish  the  fellow-servant  doc- 
trine as  to  persons  running  engines  and  loco- 
motives and  propelled  on  tracks,  held  not  un- 
constitutional.—Id. 

S  180  (Miss.)  Laws  1908,  c.  194,  abolishing 
the  fellow  servant  rule,  except  as  to  conductors 
and  engineers  voluntarily  in  charge  of  danger- 
ous cars  or  engines,  held  not  to  apply  where  the 
cars  were  not  defective,  but  where  the  danger 
arose  from  coupling  cars  whose  drawheads  and 
couplers  were  of  different  heights  upon  a  track 
which  was  soft  and  would  sink  under  their 
weight.— Myers  v.  Lamb-Fish  Lumber  Co.,  64 
So.  727. 

f  185  (Ala.)  A  master  was  not  liable  under 
the  common  law  for  the  death  of  a  servant, 
caused  by  defective  machinery,  where  the  duty 
of  keeping  such  machinery  in  proper  condition 
was  delegated  to  a  fellow  servant  of  the  deceas- 
ed servant.— Epsey  v.  Cahaba  Coal  Co.,  64  So. 
753. 

Under  Code  1907,  |  8910,  if  the  duty  of  in- 
spection is  intrusted  to  a  servant  and  is  not 
performed,  and  injury  to  another  servant  proxi- 
mately results  therefrom,  liability  exists  unless 
defeated  by  some  affirmative  defense.— Id. 

|  185  (Miss.)  It  being  the  duty  of  a  coemploye 
to  instruct  plaintiff  and  to  keep  in  proper  con- 
dition the  machinery  at  which  plaintiff  was 
working,  his  failure  to  repair,  after  his  atten- 
tion was  called  thereto,  a  defect  therein,  which 
subsequently  caused  plaintiffs  injury,  was  the 
negligence  of  the  master— J.  J.  Newman  Lumber 
Co.  v.  Dantzler,  64  So.  931. 

|  198  (Ala.)  The  engineer  of  a  logging  train 
and  a  minor  employe  thereon,  whose  duty  it 
was  to  assist  in  loading  and  unloading  the  Togs, 
were  fellow  servants,  so  that  no  recovery  could 
be  had  for  the  hitter's  death  by  reason  of  the 
engineer's  negligence.— Harris  v.  A.  J.  Spencer 
Lumber  Co.,  Inc.,  64  So.  557. 

(F)  Risks  Assumed  by  Servant. 

8  217  (La.)  Where  a  brakeman,  upon  discover- 
ing that  the  lever  was  disconnected  from  the 
coupling  pin,  went  between  the  cars  to"  uncouple 
them,  though  he  knew  of  the  danger  and  of  a 
prohibitive  rule,  without  waiting  until  the  cars 
had  been  stopped  pursuant  to  his  signal,  he  as- 
sumed the  risk  of  the  resulting  injury. — Pete 
v.  New  Orleans,  T.  &  M  R.  Co.,  64  So.  485. 

§219  (Miss.)  It  being;  the  duty  of  plaintiff  to 
operate  a  machine,  and,  when  anything  wrong 
in  the  machinery  developed,  to  notify  another, 
employed  to  make  needed  repairs,  he,  attempting 
while  the  machinery  was  in  motion,  to  pull  a 
raveled  strip  off  the  belt,  assumed  an  obvious 
risk,  defeating  right  of  recovery  for  injury  there- 
from.— J.  J.  Newman  Lumber  Co.  v.  Dantzler, 
64  So.  931. 

(G)  Contributory  Ffearllaenee  off  Servant. 

8  230  (Ala.)  A  boy  over  15  years  of  age,  en- 
gaged to  clean  a  room  containing  a  revolving 
fan,  held  guilty  of  contributory  negligence  in 
placing  his  hand  so  near  it  as  to  be  drawn  into 
the  fan. — Warble  v.  Sulzberger  Co.  of  America, 
64  So.  361. 

8238  (Ala.)  A  servant  is  not  negligent  in 
continuing  in  employment  merely  because  he 
knows  the  work  to  be  dangerous,  unless  the 
danger  is  such  as  would  ordinarily  deter  one  of 
ordinary  prudence.— Sloss-Sheffield  Steel  &  Iron 
Co.  v.  Smith,  64  So.  337. 

8  239  (Ala.)  Where  an  employe  in  cleaning 
an' engine  with  the  steam  on,  could  have  pre- 
vented the  spontaneous  movement  of  the  en- 
gine by  the  moving  of  a  lever,  his  failure  to 
take  such  action  constituted  contributory  neg- 
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ligence.— Slow-Sheffield  Steel  ft  Iron  Co.  v. 
Reid,  64  So.  334. 

|  240  (La.)  Where  an  employe"  goes  between 
two  ears  to  uncouple  them,  with  reason  to  be- 
lieve that  the  cars  may  be  moved  at  any  min- 
ute, and  selects  an  unsafe  method  of  doing  so, 
and  is  injured  by  the  cars  being  moved,  he  can- 
not recover  for  his  injury-— Johnson  v.  Jacob, 
64  So.  394. 

(H)  Action*. 

S250>/2  (Miss.)  The  Legislature  has  control 
over  rules  of  evidence  and  procedure,  and  hence 
Laws  1912,  c.  215,  providing  that  proof  of  an 
injury  inflicted  by  the  running  of  locomotives 
shall  be  prima  facie  evidence  of  want  of  rea- 
sonable skill,  is  applicable  on  the  trial  of  an 
action  for  an  injury  which  occurred  previous 
to  its  adoption.— Easterling  Lumber  Co.  v. 
Pierce,  64  So.  461. 

§259  (Ala.)  A  complaint,  in  a  car  repairer's 
action  for  injuries  from  the  negligence  of  de- 
fendant's superintendent,  held  not  demurrable, 
though  it  did  not  allege  the  existence  of  any  re- 
lation between  plaintiff  and  such  superintendent 
at  the  time  of  the  injury.— Alabama  Great 
Southern  Ry.  Co.  v.  Choate,  64  So.  78. 

9  262  (Ala.)  In  an  employe's  action  for  inju- 
ries to  his  hand  by  the  unexpected  starting  of 
the  engine,  a  plea  predicating  plaintiff's  negli- 
gence on  failure  to  open  the  cylinder  cock  held 
demurrable.— Sloss-Sheffield  Steel  &  Iron  Co.  v. 
Reid,  64  So.  334. 

8  262  (Ala.)  Where  the  negligence  relied  upon 
was  the  master's  failure  to  furnish  competent 
fellow  servants,  a  plea  alleging  that  plaintiff  at- 
tempted to  perform  the  work  without  sufficient 
facilities  held  not  responsive. — Sloss-Sheffield 
Steel  ft  Iron  Co,  v.  Smith,  64  So.  337. 

8  264  (Ala.)  Evidence  that  it  was  not  neces- 
sary or  customary  to  clean  engines  while  the 
steam  was  on,  and  that  there  was  no  necessity 
for  his  placing  his  hand  in  the  dangerous  posi- 
tion where  it  was  injured,  held  within  the  is- 
sues.—Sloss-Sheffield  Steel  ft  Iron  Co.  v.  Reid, 
64  So.  334. 

8264  (Fla.)  In  a  railroad  employe's  action 
for  injuries  received  while  coupling  cars,  evi- 
dence that  the  coupling  could  not  be  made  au- 
tomatically because  the  buff  on  the  car  was  too 
low  held  not  a  fatal  variance  with  an  allega- 
tion that  defendant  failed  to  equip  a  car  with 
an  automatic  coupler  which  would  couple  with- 
out the  necessity  of  men  going  between  the 
cars.— Jacksonville  Terminal  Co.  v.  Smith,  64 
So.  354. 

8  265  (Ala.)  It  is  essential  to  a  recovery  by  a 
servant  on  a  count  under  Code  1907,  8  3910, 
that  evidence  be  adduced  tending  to  show  neg- 
ligence within  the  condition  of  the  act— Epsey 
v.  Cahaba  Coal  Co.,  64  So.  753. 

8  270  (Ala.)  In  a  car  repairer's  action  for  in- 
juries from  the  use  of  a  defective  jack,  evidence 
of  the  general  bad  condition  of  all  the  jacks  in 
use  by  defendant's  servants  at  the  same  time 
and  place  held  admissible  upon  the  question  of 
notice.— Alabama  Great  Southern  Ry.  Co.  v. 
Choate,  64  So.  78. 

8278  (La.)  Evidence,  in  an  action  for  the 
negligent  death  of  plaintiffs'  son  from  falling 
from  a  derrick  stool  while  drilling  a  well,  held 
insufficient  to  show  actionable  negligence  by  de- 
fendant—Wallace v.  Koster,  64  So.  90L 

8281  (La.)  Evidence,  in  an  action  for  death 
of  a  roundhouse  employe  from  the  blowing  off 
of  the  crown  sheet  of  the  boiler  of  a  locomotive 
which  he  was  steaming  up,  held  to  show  it  was 
caused,  not  from  its  defective  condition,  but 
because  of  there  not  being  water  over  it,  due 
to  his  negligence.— La  Casse  v.  New  Orleans,  T. 
&  M.  R.  Co.,  64  So.  1012. 

8  284  (Ala.App.)  If  the  presence  of  a  boy  11 
years  of  age  in  a  fertilizer  factory  was  pursu- 
ant to  his  employment  there,  it  cannot  be  said, 


as  a  matter  of  law,  that  he  was  a  trespasser 
or  licensee  because  he  was  on  the  premises  half 
an  hour  earlier  than  required  by  his  employ- 
ment—Jefferson Fertilizer  Co.  v.  Barns,  64  So. 
667. 

8284  (Fla.)  Where,  in  an  employe's  action 
for  injuries  from  an  electric  shock,  there  was 
evidence  which  would  have  sustained  a  verdict 
for  plaintiff,  it  was  error  to  direct  a  verdict 
for  defendant— Gunn  v.  City  of  Jacksonville,  64 
So.  435. 

8285  (Ala.)  Under  the  evidence  in  a  car  re- 
pairer's action  for  injuries  from  the  use  of  a 
defective  jack  in  lifting  a  car,  held,  that  the 
question  of  proximate  cause  of  injury  was  for 
the  jury.— Alabama  Great  Southern  Ry.  Co.  v. 
Choate,  64  So.  78. 

8  286  (Ala.)  Under  the  evidence  in  a  car  re- 
pairer's action  for  injuries  from  the  use  of  a  de- 
fective jack  in  lifting  a  car,  held,  that  the  ques- 
tion whether  failure  of  defendant's  foreman  to 
make  inquiry  as  to  their  defective  condition  was 
negligent  was  for  the  jury.— Alabama  Great 
Southern  Ry.  Co.  v.  Choate,  64  So.  78. 

8  286  (Ala.)  In  an  action  under  Code  1907.  8 
3910,  for  an  injury  to  a  servant  caused  by  a 
stationary  engine  being  started  by  a  valve  leak, 
evidence  held  to  require  the  submission  to  the 
jury  whether  proper  inspection  would  have  dis- 
covered the  defect— Epsey  v.  Cahaba  Coal  Co., 
64  So.  753. 

8  286  (Miss.)  On  evidence  in  an  action  for 
wrongful  death  while  endeavoring  to  make  a 
coupling  of  cars  on  defendant's  logging  railroad, 
held,  that  the  question  whether  the  roadbed 
was  in  a  safe  condition  was  for  the  jury.— My- 
ers v.  Lamb-Fish  Lumber  Co.,  64  So.  727. 

8287  (Ala.)  Under  conflicting  evidence  in  a 
car  repairer  s  action  for  injuries,  due  to  the 
negligence  of  defendant's  foreman  in  allowing  an 
unsafe  jack  to  be  used  by  plaintiff's  fellow  serv- 
ants at  one  end  of  a  car  while  plaintiff  was  at 
work  under  the  other  end,  the  question  whether 
the  jack  was  defective  and  unfit  was  for  the  ju- 
ry.—Alabama  Great  Southern  Ry.  Co.  v.  Choate, 
64  So.  78. 

8  289  (Ala.)  Where  there  was  evidence  that 
the  accident  to  plaintiff  was  due  to  the  negli- 
gence of  defendant  sawyer,  it  was  error  to  give 
a  general  charge  for  defendants,  though  it  con- 
clusively appeared  that  plaintiff  was  guilty  of 
prior  negligence;  the  question  of  any  subse- 
quent negligence  being  for  the  jury.— McCaskey 
v.  Gantt  Bros.,  64  So.  316. 

8  297  (Ala.)  Where,  in  a  car  repairer's  action 
for  injuries,  the  first  count  was  based  on  Code 
1907,  8  3910,  subd.  1,  authorizing  recovery  for 
injuries  caused  by  defect  in  the  ways,  works, 
etc.,  and  the  second  count  on  subdivision  2.  au- 
thorizing recovery  for  injuries  caused  by  negli- 
gence of  the  master's  superintendent,  a  verdict 
for  plaintiff  was  not  contrary  to  an  instruction 
that,  if  the  jury  believed  all  the  evidence  in  the 
case,  they  could  "not  find  for  plaintiff  on  ac- 
count of  any  defective  jack  being  the  proximate 
cause  of  plaintiff's  injury."— Alabama  Great 
Southern  Ry.  Co.  v.  Choate,  64  So.  78. 

IV.  LIABILITIES  FOR  INJURIES  TO 
THIRD  PERSONS. 

(A)  Act»  or  Omlutou  of  Servant. 

8302  (Ala.)  The  primary  test  to  determine 
the  master's  liability  for  the  act  of  his  servant 
is  whether  the  act  was  within  the  scope  of  his 
employment— Addington  v.  American  Casting 
Co.,  64  So.  614. 

(C)  Action*. 

8  329  (Ala.)  A  complaint  for  injuries  can«ed 
by  the  negligence  of  a  servant  keid  demurrable 
for  failure  to  allege  that  the  servant  was  acting 
within  the  scope  of  his  employment— Addington 
v.  American  Casting  Co.,  64  So.  614. 
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Mortgages 


MATERIALITY. 

See  Alteration  of  Instruments. 

MECHANICS'  LIENS. 

H.  BIGHT  TO  LIEN. 
(A)  Nature  of  Improvement. 

i  30  (La.)  Where  machinery  or  materials  a  Bed 
in  a  building  lose  their  identity  and  become  in- 
corporated therein,  the  seller,  while  not  en- 
titled to  a  vendor's  privilege,  is  entitled  to  a 
privilege  as  a  furnisher  of  materials  which  ap- 
plies to  the  building  and  one  acre  surrounding 
it. — In  re  Receivership  of  Augusta  Sugar  Co., 
34  So.  870. 

m.  PROCEEDINGS  TO  PERFECT. 

|  132  (La.)  Under  Act  No.  184  of  1906,  the 
prescription  of  45  days  does  not  run  against 
materialmen  nnder  a  building  contract,  where 
:heir  sworn  statements  are  recorded  in  the  mort- 
gage office  within  45  days  after  completion  of 
;ucb  contract. — Rohm  v.  Jallans,  64  So.  829. 

Materialmen  may  serve  and  file  their  accounts, 
when  due  during  the  execution  of  the  contract  or 
vithin  45  days  after  its  completion.— Id. 

MEMORANDA. 

See  Frauds,  Statute  of,  if  116,  118. 

MINES  AND  MINERALS. 

See  Adverse  Possession,  I  16:  Contracts,  §  9 ; 
Damages,  8  208 ;  Specific  Performance,  |  64. 

II.  TITLE,  CONVEYANCES.  AND 
CONTRACTS. 

(C)  Leatei,  Licenses,  and  Contracts. 

§  58  (La.)  Any  defect  in  a  mineral  lease  held 
urcd  by  the  commencement  of  the  work  by  the 
essee  at  the  lessor's  instance  and  request 
hough  the  lease  may  have  been  potestative  in 
he  beginning.— Hudspeth  v.  Producers'  Oil  Co., 
4  So.  S91. 

§  64  (La.)  Whfcre  the  defect  in  a  mineral 
?ase,  in  that  it  was  potestative  in  the  begin- 
ing,  is  cured  by  commencement  of  work  at  the 
jssor's  request,  assignees  of  the  lessor  after 
jmmencement  of  such  work  stand  in  the  same 
osition  as  would  the  lessor. — Hudspeth  v.  Prod- 
ucers* Oil  Co.,  64  So.  891. 

$  73  (La.)  Where  there  is  no  obligation  rest- 
ig  on  the  lessee  under  an  .oil  lease,  and  hence 
o  consideration  moving  to  the  lessor,  there  is 
o  contract.— Caddo  Oil  &  Mining  Co.  v.  Pro- 
ucers*  Oil  Co.,  64  So.  684. 
While  primarily  the  question  of  the  expedien- 
7  of  further  developing  land  on  which  oil  has 
?en  found  in  paying  quantities  is  to  be  deta- 
ined by  the  lessee,  the  ultimate  determination 
*  the  lessee's  obligation  rests  with  the  court 
Id. 

§.731/2  (La.)  Under  a  mineral  lease  provid- 
g  that  if  the  grantee  discontinued  the  work 
would  be  held  to  have  abandoned  all  the 
ased  lands  except  10  acres  to  be  held  for  25 
;ars,  in  the  event  "oilj  gas,  water,  or  other 
inerals  are  produced  m  paying  quantities," 
e  grantee's  right  to  the  10  acres  was  dependent 
>on  the  enumerated  substances  being  found  in 
tying  quantities.— Brown  v."  Producers'  Oil 
>.,  64  So.  674. 

A  mineral  lease  providing  that  it  should  op- 
ate  for  20  years  from  the  discovery  of  certain 
inerals,  and  as  much  longer  as  minerals  should 
produced  in  paying  quantities,  terminated 
len  the  grantee  ceased  to  operate.— Id. 

}  77  (La.)  The  sum  of  $20,  stipulated  as  liq- 
uated damages  for  breach  of  a  valuable  oil 
d   mineral  lease,  held  not  sufficiently  large 


to  be  considered  as  consideration  for  termina- 
tion of  the  lease.— Brown  v.  Producers'  Oil  Co., 
64  So.  674. 

177  (La.)  An  oil  lease  binding  the  lessee  to 
drill  wells,  and  containing  a  potestative  condi- 
tion, may  be  annulled  by  the  lessor,  except  as 
to  wells  already  drilled,  as  to  which  the  potesta- 
tive condition  cannot  be  invoked,  where  the 
lessor  has  enjoyed  all  his  rights  in  respect  there- 
to.—Caddo  Oil  &  Mining  Co.  v.  Producers'  Oil 
Co.,  64  So.  684. 

A  condition  in  an  oil  lease  was  a  ''potestative, 
condition,"  under  Civ.  Code,  art.  2024,  where 
it  made  the  execution  of  the  contract  depend 
upon  the  will  of  the  lessee,  thereby  destroying 
the  obligation  which  was  imposed  on  him,  which 
gave  the  lessor  the  right  to  enforce  the  con- 
tract.—Id. 

A  provision  of  an  oil  lease  that  "it  is  express- 
ly understood  that  the  lessee  reserves  the  right 
to  abandon  said  premises,  *  *  •  and  to  re- 
move all  property  placed  thereon  by  it,  at  dis- 
cretion," held  to  be  a  potestative  condition.— Id. 

Merely  because  a  lessee,  contrary  to  the  opin- 
ion of  toe  lessor,  believes  it  inexpedient  to  fur- 
ther develop  an  oil  lease,  and  fails  to  make 
further  development,  will  not  entitle  the  les- 
sor to  direst  the  lessee  of  rights  already  acquired 
in  the  property,  where  the  latter  has  not  been 
guilty  of  fraud  or  bad  faith.— Id.  - 

{  78  (La.)  An  oil  lease,  the  only  consideration 
of  which  was  the  lessee's  obligation  to  drill  for 
oil,  implied  that  the  lessee  would  use  reasonable 
diligence  in  operating  and  after  discovery  of 
oil  would  put  down  as  many  wells  as  necessary 
for  development.— Brown  v.  Producers'  Oil  Co., 
64  So.  674. 

§ 78  (La.)  Where  a  lessee  agrees  to  drill  a 
number  of  oil  and  gas  wells  on  the  leased  land, 
the  drilling  of  a  few  is  not  a  fulfillment  of  his 
obligation.— Caddo  Oil  &  Mining  Co.  v.  Pro- 
ducers' Oil  Co.,  64  So.  684. 

It  is  an  implied  condition  of  an  oil  lease 
that,  when  the  existence  of  oil  in  paying  quanti- 
ties becomes  apparent,  the  lessee  shall  put  down 
as  many  wells  as  will  be  reasonably  necessary 
to  secure  the  oil.— Id. 

MINGLING  FUNDS. 

See  Banks  and  Banking,  |  166. 

MINORS. 

See  Infanta. 

MISNOMER. 

See  Criminal  Law,  §  280. 

MISREPRESENTATION. 


See  Bills  and  Notes,  |  239; 
Fraud. 


False  Pretenses; 


MORTGAGES. 

See  Appeal  and  Error,  1  1039;  Chattel  Mort- 
gages; Evidence,  f  158 ;  Executors  and  Ad- 
ministrators, |  372 ;  Fraudulent  Conveyances, 
§  172:  Homestead.  f{  115,  188;  Husband 
and  Wife,  |  239 ;  Limitation  of  Actions,  f  51 ; 
Railroads.  §  168;  Reformation  of  Instru- 
ments, §  45 ;  Tenancy  in  Common,  If  30,  55 ; 
Vendor  and  Purchaser,  S§  269,  273,  274. 

L  REQUISITES  AND  VALIDITY. 

(A)  Nature  and  Essentials  of  Conveyances 
as  Security. 

§25  (Fla.)  Where  a  mortgagor's  verified  an- 
swer in  foreclosure  avers  a  total  want  of  con- 
sideration for  the  note,  the  burden  of  proving 
consideration  is  on  the  complainant — Chesser 
v.  Chesser,  64  So.  357. 
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(C)  Property    MortKBKed,  and  E»tate»  of 
Partlea  Therein. 

|  133  (La.)  Under  Rev.  Civ.  Code,  art.  3310,  a 
conventional  mortgage  includes  future  improve- 
ments.— Louisiana  Land  &  Pecan  Co.  v.  Gulf 
Lumber  Co.,  64  So.  713. 

V.  ASSIGNMENT  OF  MORTGAGE  OB 
DEBT. 

§  235  (Fla.)  The  indorsement  of  a  note  or- 
dinarily carries  with  it  the  mortgage  securing 
it— McClure  v.  American  Nat.  Bank  of  Pensa- 
cola,  64  So.  427;  Pensacola  State  Bank  v. 
McClure.  Id.  1022. 

§257  (Fla.)  On  foreclosure  by  an  assignee  of 
the  mortgage  and  note  which  it  secures,  both 
of  which  are  regular  on  their  face,  for  value 
before  maturity  in  good  faith,  without  notice 
of  latent  defects  or  fraud,  that  one  defendant's 
signature  and  acknowledgment  to  the  mortgage 
was  fraudulently  procured  is  not  a  defense. — 
McClure  v.  American  Nat.  Bank  of  Pensacola, 
64  So.  427;  Pensacola  State  Bank  v.  McClure, 
Id.  1022. 

VII.  PAYMENT    OB  PEBFOBMANCE 
OF  CONDITION,  RELEASE, 
AND  SATISFACTION. 

§312  (Ala.)  Under  Code  1907,  §§  4897,  4898, 
a  notice  requesting  that  defendant,  within  30 
days,  satisfy  the  mortgage  was  sufficient ;  the 
attempt  to  direct  entry  within  30  days  being 
surplusage— Royal  Lumber  Co.  v.  Elsberry,  64 
So.  71. 

Under  Code  1907,  §  4898,  a  notice  to  one  of 
the  partners  of  the  mortgagee  firm  held  suffi- 
cient.—Id. 

Under  Code  1907,  §  4S98,  plaintiff  cannot  re- 
cover of  the  mortgagee  if  payment  was  made  to 
a  third  person  entitled  to  the  proceeds  at  the 
time. — Id. 

In  an  action  under  Code  1907.  §  4898,  held, 
that  whether  the  mortgage  was  paid  to  defend- 
ant, or  was  paid  while  the  right  to  its  proceeds 
was  in  an  assignee,  and  whether  the  payment  ex- 
tinguished the  mortgage  debt,  were  for  the  jury. 

Where  the  mortgagor's  promise  to  pay  the 
note  was  the  condition  upon  which  the  assignee 
paid  the  debt  to  the  original  mortgagee,  such 
payment  did  not  satisfy  the  mortgage,  and  the 
mortgagor  could  not  recover  of  the  mortgngee 
the  penalty  prescribed  by  Code  1907,  §  4898.- 

IX.  FORECLOSURE  BY  EXEBCISE  OF 
POWEB  OF  SALE. 

§  336  (Ala.)  Where  a  junior  mortgagee  bought 
in  the  prior  mortgages  and,  after  the  several 
debts  were  due,  foreclosed  them  in  one  proceed- 
ing in  pursuance  of  the  power  and  in  accord- 
ance with  the  terms  of  its  own  mortgage, 
though  the  prior  mortgages  were  foreclosable  by 
sale  at  different  places,  the  foreclosure  was  not 
a  nullity,  since  the  mortgagee  was  entitled  to 
be  paid  the  amount  of  the  prior  mortgages  as 
well  as  its  own,  and  could  foreclose  its  mort- 
gage for  the  aggregate  of  the  debts  so  secured  — 
Narrell  v.  J.  R.  Phillips  Mercantile  Co.,  64 
So.  305. 

§  362  (Ala.)  Where  the  mortgage  to  a  corpo- 
ration did  not  authorize  the  mortgagee  to  pur- 
chase at  its  own  sale,  the  fact  that  the  pur- 
chaser at  the  sale  was  a  stockholder  in  the  cor- 
poration did  not  ipso  facto  avoid  the  sale,  in 
the  absence  of  any  showing  that  he  acted  as 
agent  for  or  by  arrangement  with  the  corpora- 
tion.—Narrell  v.  J.  R.  Phillips  Mercantile  Co., 
64  So.  305. 

§  369  (Ala.)  Where  a  mortgagee  purchased  at 
his  own  foreclosure  sale  without  authority,  the 
mortgagor,  ami  those  claiming  uuder  him,  can 
•Msalhrin  the  sale,  which  reinvests  them  with 


two  years.— Canty  v.  Bixler,  64  So.  583. 

An  heir  of  a  mortgagor,  though  a  minor  at 
the  date  of  an  irregular  foreclosure  sale  by  the 
mortgagee,  could  not,  after  the  expiration  of 
two  years,  disaffirm  the  sale  and  redeem ;  the 
mortgagor  or  the  heir's  mother,  who  was  under 
no  disability,  not  having  elected  during  their 
lives  to  disaffirm. — Id. 

§  369  (Ala.)  Gross  inadequacy  of  price  paid 
by  the  purchaser  at  foreclosure  sale  will  not  of 
itself  even  in  a  court  of  equity  invalidate  a 
sale.— Harmon  v.  Dothan  Nat  Bank,  64  So. 
621. 

§  378  (Ala.)  Sale  under  a  power  of  sale  cuts 
off  the  equity  of  redemption  as  fully  as  a  fore- 
closure decree,  leaving  nothing  but  the  statutory 
right  of  redemption  and  the  right  to  redeem  if 
the  mortgagee  purchased  without  authority  — 
Narrell  v.  J.  R.  Phillips  Mercantile  Co.,  64  So. 
305. 

§  379  (Ala.)  Where  a  mortgage  was  foreclos- 
ed under  a  power  of  sale,  the  mortgagor  can- 
not maintain  an  action  at  law  on  the  theory 
that  the  foreclosure  is  void  for  fraud  where  the 
mortgagee  followed  the  power  of  sale. — Harmon 
v.  Dothan  Nat  Bank,  64  So.  62L 

X.  FORECLOSURE  BY  ACTION. 

(A)  Nature  and  Form  of  Remedy. 

§  390  (Ala.)  Equity  has  jurisdiction  to  fore- 
close a  mortgage,  notwithstanding  there  is  a 
power  of  sale  contained  therein. — Palmer  v. 
Sulzby,  64  So.  368. 

(F)  Pleading  and  Evidence. 

§  446  (Ala.)  Since  mortgage  notes  import  & 
consideration,  a  bill  to  foreclose  need  not  allege 
the  origin  of  the  debt  and  the  nature  of  the 
consideration.— Palmer  v.  Sulzby,  64  So.  368. 

(I)  Jnda-ment    or  Decree    and  Execution. 

§  497  (Fla.)  A  final  decree  in  foreclosure,  or- 
dering, in  default  of  payment,  that  the  mort- 
gaged property  be  sold,  is  not  a  money  decree, 
though  the  master  be  directed  to  report  any 
deficiency. — Brevard  Naval  Stores  Co.  v.  Com- 
mercial Bank  of  Jacksonville,  64  So.  943. 

(J)  Sale. 

§  504  (La.)  Under  Code  Prac.  arts.  739.  740, 
an  intervener  in  a  foreclosure  is  not  entitled  to 
an  injunction  without  bond.— O'Reilly  v.  Pietri, 
64  So.  922. 

XI.  REDEMPTION. 

§596  (Ala.)  Under  Code  1907,  §  5747,  relat- 
ing to  delivery  of  possession  of  land  to  a  pur- 
chaser on  foreclosure,  held,  that  a  mortgager's 
re-entry  after  foreclosure,  and  pending  execu- 
tion of  a  writ  of  possession  against  bis  tenant, 
forfeited  his  right  of  redemption.— Narrell  v.  J. 
R.  Phillips  Mercantile  Co.,  64  So.  305. 

§614  (Ala.)  Annual  payments  upon  the  mort- 
gage debt,  made  under  an  agreement  with  mort- 
gagee and  his  successors  in  interest  down  to 
eight  years  of  the  filing  of  the  bill  to  redeem, 
constituted  periodical  recognitions  by  the  mort- 
gagee of  the  right  to  redeem,  so  as  to  pre- 
vent the  suit  from  being  harred  by  limitation* 
or  laches.— Bailey  v.  Jefferson,  64  So.  955. 

§  6 1 5  (Ala.)  Ad  original  mortgagee  who  had 
parted  with  his  interest  in  the  mortgage  prop- 
erty before  the  institution  of  the  action  to  re- 
deem was  not  a  necessary  party.— Bailey  v.  Jef- 
ferson, 64  So.  955. 

MOTIONS. 

See  Appeal  and  Error,  §§  181-232;  Criminal 
Law,  §§  913,  947;  Indictment  and  Informa- 
tion, 8  137 ;  New  Trial,  §§  143-163 ;  Piffl- 
ing, §§  349-364. 
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MULTIFARIOUSNESS. 

See  Equity,  ||  148,  ISO. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  §  1173;  Bribery,  I  1; 
Constitutional  Law,  H  63,  66,  106,  208,  290 : 
Counties;  Courts,  If  43.  163;  Dedication,  s 
19 ;  Eminent  Domain,  §{  2-101 ;  Evidence,  g 
10;  Gas;  Highways,  M  122,  130;  Intoxi- 
cating Liquors,  •  §  10 ;  Licenses,  §§  1,  7,  16; 
Quo  Warranto,  J  19;  States,  §  145;  Stat- 
utes, §{  47, 120 ;  Street  Railroads ;  Taxation, 


IV.  PROCEEDINGS   OF  COUNCIL  OB 
OTHER  GOVERNING  BODY. 

CA)  Meetlnara,  Rules,  and  Proceeding;*  la 
General. 

|  100  (Ala.)  The  law  requires  a  record  of  the 
proceedings  of  the  mayor  and  aldermen,  so  that 
those  acting  under  it  may  have  no  occasion  to 
look  beyond  it.  to  avoid  leaving  such  proceedings 
to  parol  proof,  and  to  make  certain  that  rights 
shall  not  depend  on  the  mere  recollection  of  wit- 
nesses.—Alabama  City,  G.  &  A.  Ry.  Co.  v.  City 
of  Gadsden,  64  So.  91. 

(B)  Ordinances  and  By-Laws  In  General. 

§  1 1 1  (Ala.App.)  Since  an  ordinance,  impos- 
ing a  privilege  tax  npon  dairymen  is  authoriz- 
ed by  Code  1907,  8  1339,  the  policy  or  reason- 
ableness of  its  adoption  cannot  be  inquired  in- 
to.—Ridgeway  v.  City  of  Bessemer,  64  So.  189. 

Sill  (La.)  Where  a  municipal  ordinance  is 
valid  in  part,  it  will  be  sustained  to  that  ex- 
tent, though  unconstitutional  in  another  part- 
City  of  Shreveport  v.  Maroun,  64  So.  388. 

fi  122  (La.)  In  a  prosecution  for  violating  an 
ordinance,  the  municipality  must  prove,  by  its 
charter,  or  showing  compliance  with  Act  No. 
136  of  1898,  that  it  had  power  to  pass  the  ordi- 
nance—Corporation of  Town  of  Hammond  v. 
Baddeau,  64  So.  803. 

V.  OFFICERS,  AGENTS,  AND  EM- 
PLOYES. 
(A)  Municipal  Officer*  In  General. 

I  124  (Fla.)  When  the  limited  power  confer- 
red on  the  city  of  Jacksonville  by  Sp.  Acts  1913. 
c  6706,  to  regulate  the  powers  and  duties  of 
its  officers  and  boards  is  duly  exercised,  conflict- 
ing statutes  are  superseded.— City  of  Jackson- 
ville v.  Bowden,  64  So.  769. 

Sp.  Acts  1913,  c.  6705,  held  to  confer  a  limited 
power  on  the  city  of  Jacksonville  to  regulate  the 
character  and  number  and  the  powers  and  du- 
ties of  its  administrative  officers  and  boards 
for  municipal  purposes.— Id. 

|  142  (La.)  Const  art.  170,  providing  that  no 
person  shall  hold  at  the  same  time  more  than 
one  office  of  trust  or  profit,  has  no  application 
to  municipal  officers.— State  v.  Phenix,  64  So. 
129. 

(B)  Municipal    Departments   and  Officers 

Thereof. 

f  185  (Fla.)  Under  the  charter  of  the  city  of 
Jacksonville,  the  board  of  bond  trustees  of  the 
city  are  authorized  to  try  members  of  the  police 
force  on  charges  Involving  removal  only  when 
the  charges  are  made  by  the  mayor.— Hess  v. 
Boberson,  64  So.  449. 

VH.  OONTBAOTS  IN  GENERAL. 

f  243  (Ala.)  An  informal  agreement  by  the 
mayor  and  aldermen  that  interest  should  be  paid 
on  plaintiff's  claims,  which  was  not  entered  in 
the  minutes  of  the  board,  for  fear  other  cred- 
itors would  demand  interest,  was  of  no  effect. 
—Alabama  City,  G.  &  A.  Ry.  Co.  v.  City  of 
Gadsden,  64  So.  91. 
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IX.  PUBLIC  IMPROVEMENTS. 

(A)  Povrer    to    Make     Improvements  or 
Grant  Aid  Therefor. 

§  266  (Fla.)  Laws  1891,  c.  4089,  |  4,  being 
the  charter  act  of  the  city  of  Ocala,  which  au- 
thorizes assessment  of  property  for  cost  of 
constructing  and  repairing  sidewalks  on  failure 
of  abutting  owner  to  do  so,  held  not  unconstitu- 
tional.—Anderson  t.  City  of  Ocala,  64  So.  775. 

1281  (Fla.)  A  lien  of  a  sidewalk  assessment 
held  enforceable  against  the  adjacent  property, 
where  there  was  substantial  compliance  with 
the  ordinance  authorizing  the  construction  of 
the  sidewalk,  and  it  did  not  appear  that  the 
improvement  was  worthless.— Anderson  v.  City 
of  Ocala,  64  So.  775. 

(E)  Assessments  for  Benefits,  and  Special 
Taxes. 

f  406  (Fla.)  Under  Const,  art.  8,  §  8,  the  Leg- 
islature may  authorize  a  municipality  to  levy 
a  special  assessment  on  lots  for  the  construction 
of  sidewalks,  and  leave  the  municipality  free  to 
adopt  any  proper  rule  in  making  the  assessment 
—Anderson  v.  City  of  Ocala,  64  So.  775. 

§  426  (La.)  Under  Act  No.  10  of  1896,  appor- 
tioning the  cost  of  paving  one-third  to  the  city, 
and  one-third  to  the  abutting  property  owners, 
held,  that  a  city  owning  and  setting  apart 
esplanades,  and  paving  between  their  curbing 
and  the  street  lines,  was  an  abutting  property 
owner  liable  to  one-third  of  the  cost,  in  addi- 
tion to  that  expressly  imposed  by  the  statute.— 
City  of  Shreveport  v.  Weiner,  64  So.  718. 

§  429  (La.)  Land  privately  owned  and  run- 
ning through  the  middle  of  a  street,  with  a 
roadway  on  either  Bide,  in  any  city,  excepting 
New  Orleans,  having  a  population  exceeding 
10,000,  being  "abutting"  property  within  Act 
No.  10  of  1896,  is  subject  under  such  act  to 
local  assessments  for  paving.— City  of  Shreve- 
port v.  Shreveport  Traction  Co.,  64  So.  414. 

1 437  (La.)  The  owner  of  abutting  property 
cannot  contest  a  local  assessment  for  paving  a 
street  upon  which  his  property  abuts,  on  the 
ground  that  the  property  is  not  benefited.— City 
of  Shreveport  v.  Shreveport  Traction  Co.,  64 
So.  414. 

S  449  (Ala.)  Under  Code  1907,  §  1370,  a  res- 
olution of  a  commission  succeeding  a  city  coun- 
cil, purporting  to  assess  the  cost  of  a  munici- 
pal improvement  before  its  completion,  was 
without  jurisdiction. — Pierce  v.  City  of  Hunts- 
ville,  64  So.  301. 

Ordinances  and  resolutions,  relating  to  a 
street  improvement  and  levying  an  assessment 
of  benefits,  were  not  permanent  and  intended  to 
be  of  general  operation  so  as  to  require  pas- 
sage and  publication  under  Code  1907,  §§  1185, 
1252,  1258,  but  were  properly  adopted  in  ac- 
cordance with  Code,  art.  26.— Id. 

§  451  (Ala.)  Where  a  commission  succeeding 
a  city  council  erroneously  attempted  to  levy  an 
assessment  before  the  completion  of  the  im- 
provement the  commission  was  authorized, 
though  suit  had  been,  instituted  to  cancel  the 
assessment,  to  give  notice  and  levy  a  new  as- 
sessment without  formally  setting  aside  the 
former  one  or  beginning  a  new  proceeding  for 
the  improvement— Pierce  v.  City  of  Huntsville, 
64  So.  301. 

|456  (Fla.)  Where  neither  the  city  charter 
nor  the  ordinance  providing  for  the  construction 
of  a  sidewalk  and  assessment  therefor  required 
that  each  lot  be  assessed  separately,  the  assess- 
ment could  be  levied  in  gross  on  several  lots 
of  the  same  owner.- Anderson  v.  City  of  Ocala, 
64  So.  775. 

§  465  (Miss.)  Under  Laws  1912,  c  260,  which, 
except  as  to  the  first  paragraph  of  section  1, 
was  made  a  part  of  the  charter  of  the  city  of 
Grenada  by  an  amendment  in  1913  to  its  char- 
ter, and  especially  in  view  of  section  1  and 
other  provisions  referred  to,  held,  that  the  city 
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street  ordered  to  be  paved  to  be  assessed  for 
the  cost  of  paving  one-third  of  the  street  on 
their  respective  sides,  and  require  the  city  to 
pay  for  the  middle  third.— Duncan  v.  City  of 
Grenada,  64  So.  834. 

§  469  (Fla.)  Under  power  delegated  by  the 
Legislature  to  a  municipality  pursuant  to  Const, 
art  8,  §  8,  held,  that  the  municipality  had  pow- 
er to  adopt  the  "front-foot  rule '  in  making  a 
sidewalk  assessment. — Anderson  v.  City  of 
Ocala,  64  So.  775.  . 

§  472  (La.)  The  owner  of  abutting  property 
cannot  contest  a  local  assessment  for  paving 
a  street  upon  which  his  property  abuts,  on  the 
ground  that  his  benefit  is  not  as  great  as  that 
derived  by  other  property. — City  of  Shreveport 
v.  Shreveport  Traction  Co.,  64  So.  414. 

§  486  (Ala.)  The  statute  having  specified  no 
means  whereby  the  fact  of  publication  of  notice 
to  property  owners  of  a  street  improvement  as- 
sessment should  be  shown,  the  ascertainment 
and  finding  of  the  commission  that  the  notice 
had  been  properly  published  constituted  the 
only  possible  and  necessary  record  evidence  of 
such  fact.— Pierce  v.  City  of  Huntsville,  64  So. 
301. 

That  notice  of  a  municipal  assessment  for  a 
street  improvement  was  published  in  a  paper 
owned  by  one  of  the  city  commissioners  did  not 
render  the  assessment  void  under  Act  April  8, 
1911  (Laws  1911,  p.  348)  §  19,  providing  that 
the  commissioners  shall  not  be  interested  in  any 
work,  contract,  etc.,  the  expense  of  which  is 
paid  from  the  public  treasury.— Id. 

§§488,489  (Fla.)  Where,  in  an  action  to  en- 
force a  sidewalk  assessment,  defendant  demur- 
red to  the  bill  which  alleged  notice  and  oppor- 
tunity to  be  heard  and  that  the  sidewalk  was 
constructed  with  his  knowledge,  which  the  de- 
murrer admitted,  he  was  estopped  to  object  to 
any  irregularities  in  the  ordinance  providing  foi 
the  sidewalks,  in  absence  of  violation  of  any 
constitutional  right— Anderson  v.  City  of  Ocala, 
64  So.  775. 

§491  (Ala.)  That  commissioners  of  a  city, 
hearing  objections  to  the  levy  of  a  special  as- 
sessment for  municipal  improvements,  were 
also  acting  for  the  municipality  did  not  dis- 
qualify them  on  the  theory  that  they  were  act- 
ing as  judges  of  their  own  case. — Pierce  v.  City 
of  Huntsville.  64  So.  301. 

The  proceeding  authorized  by  statute  for  hear- 
ing of  objections  to  the  levy  of  special  assess- 
ments for  a  street  improvement  is  not  objection- 
able as  lacking  the  essentials  characteristic  of 
a  judicial  proceeding. — Id. 

§  5 1 2  (Ala.)  The  theory  of  a  writ  of  certiora- 
ri to  review  an  assessment  for  municipal  im- 
provement is  that  the  assessment  appears  on  its 
face  to  be  beyond  the  jurisdiction  of  the  munic- 
ipal authorities. — Pierce  v.  City  of  Huntsville, 
64  So.  301. 

§513  (Ala.)  A  court  of  chancery  cannot  re- 
view a  special  assessment  for  a  municipal  im- 
provement levied  in  accordance  with  Code  1907. 
§§  1359-1420,  except  on  the  exhibition  of  a  dis- 
tinct and  recognized  ground  of  equitable  juris- 
diction over  judgments  at  law. — Brock  v.  City 
of  Decatur,  64  So.  73. 

§516  (Ala.)  A  special  assessment  for  a  mu- 
nicipal improvement,  levied  as  provided  by  Code 
1907.  §§  1359-1420,  held  a  final  judgment,  which 
could  bo  reviewed  only  by  an  appeal  under  sec- 
tions 1389-1399,  and  could  not  be  collaterally 
attacked  as  excessive  by  a  suit  in  equity. — Brock 
v.  City  of  Decatur,  64  So.  73. 

X.  POLICE  POWER  AND  REGULA- 
TIONS. 

(B)  Violations  and  Enforcement  of  Regu- 
lations. 

§  642  (La.)  Where,  in  a  prosecution  for  vio- 
lating an  ordinance,  the  municipality  has  failed 
to  show  power  to  pass  it,  the  case,  on  appeal, 


atmn  of  Town  of  Hammond  v.  Baddeau,  64  So. 

XI.  USE  AND  REGULATION  OF  PUB- 
LIC PLACES,  PROPERTY, 
AND  WORKS. 

(A)  Streets  and  Other  Public  Wars. 

§  67 1  (Ala.App.)  Where  a  railroad  company 
erected  structures  through  the  block  of  which 
plaintiff's  residence  is  a  part,  and  across  the 
street  upon  which  it  abuts  in  such  proximity 
;is  to  render  the  residence  less  desirable  and 
to  cut  off  light  and  air,  there  is  such  a  special 
injury  to  plaintiff's  property  as  to  entitle  him 
to  recover  damages.— Alabama  Terminal  R.  Co. 
v.  Crawford,  64  So.  650. 

Where  a  railroad  company  erected  a  structure 
across  the  street  on  which  plaintiff's  property 
abutted,  plaintiff  is  entitled  to  recover  the  spe- 
cial damages  resulting  to  his  company,  even 
though  the  company  had  acquired  the  right  to 
make  use  of  the  street.— Id. 

§§680.681  (La.)  Under  Civ.  Code,  art  861, 
the  common  council  of  a  town  cannot  author- 
ize the  establishment  or  maintenance  of  a  pub- 
lic nuisance  in  a  street.— Porche  v.  Barrow.  64 
So.  918. 

§  691  (La.)  Act  No.  151  of  1910.  and  Act  No. 
136  of  1898,  §  15,  subd.  20,  which  authorized 
the  common  council  of  a  municipality  to  set 
aside  dedications  of  abandoned  streets,  held 
to  have  no  application  in  an  action  to  enjoin 
the  obstruction  of  a  street,  where  not  only  had 
the  street  not  been  abandoned,  but  the  town 
council  had  made  no  attempt  to  close  the  same. 
—Porche  v.  Barrow,  64  So.  918- 

§  693  (La.)  An  embankment  of  earth  obstruct- 
ing streets  constitutes  a  public  nuisance.— 
Porche  v.  Barrow,  64  So.  918. 

§  696  (Miss.)  A  municipality  may  remove 
shade  trees  from  a  street  without  being  liabk 
to  abutting  owners  for  resulting  damages  if 
their  removal  was  reasonably  necessary  to  im- 
prove the  highway,  but  is  liable  therefor  if 
their  removal  was  unnecessary  and  arbitrary.— 
Town  of  Durant  v.  Castleberry,  64  So.  657. 

§  697  (La.)  Persons  immediately  affected  bj 
an  obstruction  in  a  street  may  by  mandatory  in- 
junction secure  the  removal  of  same  where  it 
is  not  merely  temporary. — Porche  v.  Barrow,  64 
So.  918. 

§  702  (Miss.)  Even  if  Code  1906,  §  4412,  re- 
quiring meeting  teams  to  keep  to  the  right  &l>- 
plies  only  to  highways  other  than  streets,  the 
same  rule  constitutes  a  custom  which,  as  pan 
of  the  common  law,  is  applicable  to  streets.— 
Pallotta  v.  Jackson  Light  &  Traction  Co.,  64  So. 
938. 

A  team,  meeting  another  standing  on  the  right 
side  of  the  street,  is,  so  far  as  the  law  of  the 
road  is  concerned,  justified  by  necessity  in 
passing  on  the  left  side  of  the  street— Id. 

XII.  TORTS. 

(C)  Defects  or  Obstrnctlons  In  Streets 
and  Other  Pobllc  Ways. 

§755  (La.)  A  citizen  may  recover  damages 
for  injuries  from  failure  of  the  city  of  New  Or- 
leans "to  keep  open  and  free  from  obstructions 
all  streets"  as  required  by  Acts  1896,  No.  45,  I 
14.— Nessen  v.  City  of  New  Orleans,  64  So.  2^1 

§  763  (La.)  The  duty  of  municipal  corpora- 
tions is  to  see  that  their  sidewalks  are  in  rea- 
sonably safe  condition  for  persons  exercisin? 
ordinary  care  and  prudence. — Goodwyn  v.  City 
of  Shreveport  64  So.  762. 

§  768  (La.)  A  city  requiring  abutting  propertj 
owners  to  provide  sidewalks  at  their  sole  ex- 
pense held  not  negligent  in  allowing  a  difference 
of  level  between  two  sidewalks  averaging  l1- 
incbes.  so  as  to  make  it  liable  to  one  stumblin: 
upon  it  and  sustaining  a  serious  hurt.— Goud- 
wjn  v.  City  of  Shreveport,  64  So.  762. 
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S  775  (La.)  Where  the  city  of  New  Orleans 
placed  a  wire  rope  in  the  street,  and  a  citizen  at 
night,  without  notice  or  knowledge  of  the  ob- 
struction, ran  against  it  and  was  mortally  in- 
jured, the  city  was  liable  in  damages.— Nessen 
v.  City  of  New  Orleans,  64  So.  286. 

§794  (La.)  The  act  of  a  city  in  stretching 
wire  ropes  along  a  street  a  few  feet  above  the 
level  of  the  pavement  creates  a  dangerous  ob- 
struction, of  which  the  city  should  give  the  pub- 
lic timely  notice  by  proper  danger  signals.— 
Nessen  v.  City  of  New  Orleans,  64  So.  286. 

S  821  (La.)  A  citizen  is  not  guilty  of  contrib- 
utory negligence,  as  a  matter  of  law,  in  assum- 
ing that  a  street  is  in  a  reasonably  safe  condi- 
tion for  travel,  and  in  attempting  to  run  across 
the  street  in  the  usual  manner  to  catch  a  car.— 
Nessen  v.  City  of  New  Orleans,  64  So.  286. 

Under  the  evidence  in  an  action  for  the  death 
of  a  citizen  due  to  his  running  into  a  wire  rope 
negligently  placed  in  a  street  by  the  city  au- 
thorities, held,  that  the  question  whether  de- 
ceased was  guilty  of  contributory  negligence 
was  for  the  jury. — Id. 

XHI.  FISCAL  MANAGEMENT,  PUB- 
LIC DEBT,  SECURITIES,  AND 
TAXATION. 

(B)  Administration  In  General,  Appropri- 
ation, Warrants,  and  Payment. 

§  901  (Ala.)  A  resolution  of  the  mayor  and 
aldermen  that  interest-bearing  warrants  be  is- 
sued to  plaintiff  lighting  company,  whose  claims 
were  past  due,  which  was  entered  in  the  minutes 
and  carried  into  effect  by  the  clerk's  interlinea- 
tion of  the  provision  for  interest  in  outstanding 
warrants,  is  to  be  construed  as  an  agreement  to 
pay  interest  in  consideration  of  plaintiffs  con- 
tinuing to  furnish  light  to  the  city.— Alabama 
City,  G.  A  A.  Ry.  Co.  v.  City  of  Gadsden,  64  So. 
91. 

A  resolution  of  the  mayor  and  aldermen  that 
interest-bearing  warrants  "be  issued  covering  the 
amounts  due"  plaintiff  applied  only  to  warrants 
then  due  and  outstanding,  and  not  to  future 
claims. — Id. 

Where  a  resolution  of  the  mayor  and  aldermen 
authorized  the  clerk  to  issue  interest-bearing 
warrants  to  plaintiff  covering  the  amounts  then 
due  only,  the  action  of  the  clerk  in  issuing  in- 
terest-bearing warrants  for  debts  subsequently 
accruing  did  not  bind  the  city.— Id. 

Where  a  resolution  of  the  mayor  and  alder- 
men provided  for  the  issuance  of  interest-bear- 
ing warrants  to  plaintiff,  whose  claims  were 
past  due,  which  was  carried  into  effect  by  the 
clerk's  interlineation  of  the  interest  provision 
in  outstanding  warrants,  plaintiff  was  entitled 
to  interest  for  the  time  payment  was  thereafter 
further  deferred. — Id. 

In  the  absence  of  constitutional  or  statutory 
inhibition,  municipal  corporations  may  con- 
tract to  pay  interest  on  warrants  drawn  to  cover 
ordinary  debts.— Id. 

Code  1907,  g  1205,  providing  that  if  no  inter- 
est is  stipulated  to  be  paid  on  municipal  war- 
rants they  shall  draw  the  legal  rate  after  pres- 
entation, recognizes  a  municipality's  power  to 
contract  to  pay  interest,  but  it  did  not  require 
further  presentation  of,  warrants  upon  which  the 
city  agreed  to  pay  interest,  upon  demand  made 
prior  to  the  enactment  of  the  statute. — Id. 

Ordinarily  city  warrants  draw  interest,  if  at 
all,  only  after  presentation  to  the  disbursing  of- 
ficer and  denial  of  payment  for  want  of  funds, 
since  a  municipal  corporation,  unlike  a  private 
person,  is  not  bound  to  seek  its  creditors. — Id. 

Such  negotiations  and  agreement  were  equiva- 
lent to  a  presentation  for  payment.— Id. 

Where  no  date  for  payment  of  interest-bearing 
city  warrants  was  stipulated,  interest  on  the  in- 
terest due  should  be  allowed  from  the  date  of 
bringing  suit,  which  event  fixed  the  time  when 
the  interest  becnmo  due  and  payable.— Id. 


1 904  (Ala.)  A  payment  to  the  holder  of  city 
warrants  having  Been  accepted  as  a  payment  of 
the  principal,  with  the  understanding  that  the 
right  to  more  interest  than  paid  should  be  settled 
in  court,  the  question  whether  the  amount  so 
paid  should  be  applied  first  to  the  payment  of 
interest  was  eliminated  from  the  case.— Alabama 
City.  G.  &  A.  Ry.  Co.  v.  City  of  Gadsden,  64 
So.  9L 

(O)  Bonds  and  Other  securities,  and  Sink- 
ing; Funds. 

§907  (Fla.)  Laws  1911,  c.  6237,  is  not  in- 
valid, though  in  section  3  it  confines  the  right 
to  intervene  in  proceedings  to  validate  munici- 
pal bonds  to  citizens  of  Florida  resident  in  the 
municipality  desiring  to  issue  the  bonds;  such 

auestion,  under  Const,  art.  8,  f  8,  being  within 
ie  control   of  the   Legislature.— Lasseter  v. 
State,  64  So.  847. 

Act  of  1912,  c.  6415,  §  9,  providing  that  the 
principal  and  interest  on  municipal  bonds  shall 
be  payable  in  gold  coin,  held  not  in  conflict  with 
section  3,  providing  that  payments  shall  be  made 
in  "gold  coin  of  the  United  States  of  the  pres- 
ent standard  of  weight  and  fineness,"  since  the 
term  "gold  coin"  means  the  same  in  each  sec- 
tion.— Id. 

{918  (Fla.)  Where  two  of  the  three  members 
of  a  board  of  election  commissioners,  whose  duty 
it  was  to  canvass  a  city  bond  election,  met  pur- 
suant to  statutory  notice  and  proceeded  to  can- 
vass the  returns,  the  election  certificate  signed 
by  them  was  legal.— Lasseter  v.  State,  64  So. 
847. 

The  canvassing  of  the  returns  of  a  city  bond 
election  under  Laws  1912,  c  6415,  was  not  in- 
validated by  the  fact  that  it  was  made  from  the 
returns  in  the  city  recorder's  office,  and  not 
from  those  filed  with  the  chairman  of  the  board 
of  election  commissioners. — Id. 

§  935  (Fla.)  Under  laws  approved  October  3. 
1912,  c.  6415,  §|  3.  9,  the  mayor  and  council  of 
city  of  Jacksonville  could  change  the  language 
of  municipal  bonds  and  coupons  as  to  the  place 
of  payment  in  New  York.— Lasseter  v.  State,  64 
So.  847. 

A  decree  of  validation  of  municipal  bonds 
bearing  interest  from  March  1,  1913,  held  not 
invalid  because  dated  June  24,  1913.— Id. 

Laws  1911,  c.  6237,  relative  to  proceedings  to 
validute  municipal  bonds,  held  broad  enough  to 
apply  not  only  to  then  existing  laws,  but  to  cov- 
er proceedings  brought  under  subsequent  stat- 
utes.—Id. 

XV.  ACTIONS. 

S  1022  (Ala.)  Code  1907,  8  1191,  providing 
that  claims  against  a  municipality  must  be  pre- 
sented within  a  certain  time  or  they  shall  be 
barred,  is  a  statute  of  nonclaim,  and  presenta- 
tion within  its  provision  is  not  prerequisite  to 
the  bringing  of  suit.— Alabama  City,  G.  &  A.  Ry. 
Co.  v.  City  of  Gadsden,  64  So.  91. 

A  municipality  cannot  by  ordinance  impose 
on  its  creditors  the  duty  of  presentation  of 
claims  as  a  condition  to  the  bringing  of  suit— Id. 

MURDER. 

See  Homicide,  81  6-28. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  §§  695-825. 

NAMES. 

See  Criminal  Law,  8  280;  Jury,  8  82;  Parties, 
8  95.  * 

8  18  (Ala.)  Where  the  poll  list  showed  that 
A  B.  N.  voted,  while  only  A  V.  N.  was  regis- 
tered, nothing  appearing  to  the  contrary,  it 
will  be  presumed  that  the  voter  was  the  same 
person  who  was  registered.— Shepherd  v.  Sar- 
tain.  64  So.  57. 
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See  Limitation  of  Actions,  §  32. 

NEGLIGENCE. 

See  Animals,  I  69;  Appeal  and  Error.  §5  174, 
1040 ;  Bailment,  i  14 ;  Carriers,  §§  104.  158, 
247,  271-382:  Death;  Drwraists ;  Explo- 
sives; Food,  j  25;  Gas;  Hospitals,  §§  7,  8: 
Master  and  Servant,  S§  87-329;  Municipal 
Corporations,  §§  755-821 ;  Parent  and  Child, 
1  7 ;  Release,  §  53 ;  Railroads,  §§  273^-480; 
Shipping,  §  86;  Witnesses,  8  248. 

HI.  CONTRIBUTORY  NEGLIGENCE. 

(A)  Persons  Injured  in  General. 

883  (Ala.)  The  rule  that  where  defendant, 
whose  negligence,  subsequent  to  that  of  plain- 
tiff, causes  an  injury,  relies  on  plaintiff's  con- 
curring negligence,  he  must  show  that  plain- 
tiff was  conscious  of  his  danger  and  continued 
in  his  negligence,  until  it  was  too  late  for  de- 
fendant to  avoid  injury,  held  not  applicable, 
where  the  negligence  of  both  continue  concur- 
rent to  the  very  time  of  the  accident. — Birming- 
ham Ry.,  Light  &  Power  Co.  v.  JEtna  Accident 
&  Liability  Co.,  64  So.  44. 

(B)  Children  and  Others  Under  Disability. 

8  85  (Ala.)  In  determining  whether  an  infant 
is 'guilty  of  contributory  negligence,  the  stand- 
ard of  care  which  he  should  exercise  should 
be  considered  with  reference  to  the  degree  of 
care  which  would  be  exercised  by  minors  of 
ordinary  intelligence  of  his  years.— Warble  v. 
Sulzberger  Co.  of  America,  64  So.  361. 

(D)  Comparative  lfe*;lla;ence. 

8101  (Miss.)  Under  Laws  1910,  c.  135,  declar- 
ing that  the  fact  that  the  person  injured  may 
have  been  guilty  of  contributory  negligence  shall 
not  bar  recovery,  but  shall  only  diminish  dam- 
ages, applies  to  all  grades  of  contributory  neg- 
ligence, whether  it  be  slight  or  gross.— Missis- 
sippi Cent.  R.  Co.  v.  Robinson,  64  So.  838 

nr.  actions. 

(A)  Right  of  Action,  Parties,  Preliminary 
Proceedings,  and  Pleading. 

8111  (AlaApp.)  While  willfulness  or  wan- 
tonness in  inflicting  injury  may  be  averred  in 

feneral  terms,  without  setting  out  the  facts  re- 
ied  upon  Co  constitute  either,  yet  a  count  pred- 
icated upon  either,  and  undertaking  to  state  the 
facts,  must  state  such  facts  as  are  sufficient  in 
law  to  show  that  the  injury  was  wantonly  or 
intentionally  and  wrongfully  inflicted.— Bir- 
mingham Ry.,  light  &  Power  Co.  v.  McLeod, 
64  So.  19i 

8111  (Fla.)  Where  the  declaration  states 
facts  from  which  it  may  reasonably  be  inferred 
that  the  negligence  alleged  was  the  proximate 
cause  of  the  injury,  a  demurrer  to  that  point 
is  properly  overruled.— Tampa  &  J.  Ry.  Co. 
v.  Crawford,  64  So.  437. 

8  112  (Ala.)  A  complaint  alleging  that  de- 
fendant was  engaged  in  blasting  on  Its  premis- 
es, and,  on  being  notified  by  plaintiff  that  it  was 
injuring  her  residence,  defendant  "wantonly 
and  recklessly  used  explosives  in  such  guanti- 
ties  and  to  such  an  extent  as  that  the  blast  or 
explosion  therefrom  shook  and  jarred  the  plain- 
tiffs house,"  sufficiently  alleged  wanton  negli- 
gence.—Harbison-Walker  Refractories  Co. 
Scott,  64  So.  547. 

8112  (Ala.)  When  a  count  charges  wanton- 
ness and  willfulness  in  general  terms,  and  then 
sets  up  the  facts  on  which  such  charge  is  pred- 
icated, the  facts  set  up  must  in  themselves  show 
wantonness  and  willfulness. — Blackmon  v.  Cen- 
tral of  Georgia  Ry.  Co.,  64  So.  592. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 


See  Appeal  and  Error,  »  78,  270,  854.  856. 
867,  977.  979,  1005,  1015,  1140;  Criminal 
Law,  88  1023,  1064,  1134,  1156. 

L  NATURE  AND  SCOPE  OF  REMEDY. 

8  6  (Fla.)  The  granting  or  denial  of  a  new 
trial  necessarily  involves  judicial  power  and  dis- 
cretion, the  essence  of  which,  as  distinguished 
from  mere  procedure,  is  by  the  Constitution 
vested  in  the  courts,  not  in  the  Legislature.— 
Ruff  v.  Georgia,  S.  &  F.  Ry.  Co.,  64  So.  782. 

FT.  GROUNDS. 

(D)  Disqualification  or  Mtsconduet  of  or 
Affecting:  Jury. 

8  47 .  (Ala.)  That  a  juror  telephoned  the  judge 
the  jury  could  not  agree,  and  the  judge  stated 
that  he  would  like  them  to,  if  they  could,  and 
for  them  to  sleep  over  it,  if  they  could  not 
agree  sooner,  is  not  ground  for  a  new  trial- 
Continental  Casualty  Co.  v.  Ogburn,  64  So. 
619. 

8  47  (Miss.)  While  a  jury  should  be  kept  from 
outside  influence,  the  denial  of  a  motion  for  new 
trial  in  a  personal  injury  action,  on  the  ground 
that  the  jury  learned  that  defendant  had  of- 
fered a  settlement,  is  not  necessarily  erroneous, 
where  it  was  not  shown  that  the  jury  gained 
the  information  through  corrupt  means. — Eas- 
terling  Lumber  Co.  v.  Pierce,  64  So.  481. 

(F)  Verdict  or  Findings  Contrary  to  Law 
or  Evidence. 

870  (Fla.)  A  new  trial  may  be  granted  for 
insufficiency  of  the  evidence  where  there  is  just 
grounds  for  belief  that  the  jury  acted  through 
prejudice,  passion,  mistake,  or  improper  influ- 
ence.—Florida  East  Coast  Ry.  Co.  v.  Hayes,  64 
So.  274. 

871  (Fla.)  Where  the  evidence  is  conflicting, 
and  the  verdict  is  not  manifestly  against  the 
weight  of  the  evidence,  a  new  trial  should  not 
be  granted  for  insufficiency  of  the  evidence.— 
Florida  East  Coast  Ry.  Co.  v.  Hayes,  64  So. 
274. 

872  (Ala.App.)  In  an  action  against  a  water 
company  for  turning  off  plaintiffs  water  sup- 
ply, evidence  as  to  _  whether  branch  of  line 
through  which  plaintiff  was  supplied  was  leak- 
ing held  to  support  judgment  setting  aside  ver- 
dict for  plaintiff,  and  granting  a  new  trial— 
Harrison  v.  Birmingham  Water  Works  Co.,  64 
So.  164. 

IH.  PROCEEDINGS  TO  PROCURE 
NEW  TRIAL. 

8  143  (Ala.)  Affidavits  of  jurors  may  not  be 
received  to  impeach,  for  purpose  of  new  trial, 
their  verdict  for  misconduct  in  the  jury  room. 
—Continental  Casualty  Co.  v.  Ogburn,  64  So. 
619. 

8  1 62  (Fla.)  The  trial  court  may  grant  a  new 
trial  instead  of  suggesting  a  remittitur,  where 
in  his  opinion  justice  requires  it — Ruff  v.  Geor- 
gia, S.  &  F.  Ry.  Co.,  64  So.  782. 

8  163  (AlaApp.)  The  court  can  grant  a  mo- 
tion for  a  new  trial  on  several  grounds,  with- 
out specifying  the  particular  grounds  on  which 
it  acted.— Harrison  v.  Birmingham  Water 
Works  Co.,  64  So.  164. 

NOMINATION. 

See  Elections,  8  154. 

NOTES. 

See  Bills  and  Notes. 
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Guaranty,  5  6;  Judicial  Sale*,  f  47;  Master 
and  Servant,  J§  173.  270;  Mortgages,  f  812; 
Municipal  Corporations.  §{  486.  794;  Trial, 
I  18;  Vendor  and  Purchaser,  §  228.' 

8  7  (Fla.)  Orderly  procedure  or  proper  notice 
of  proposed  steps  in  the  case  are  essential  to 
the  proper  administration  of  justice.— Turner  v. 
Jones,  64  So.  502. 

NUISANCE. 

See  Evidence,  §  5;    Intoxicating  Liquors,  88 
10,  260;  Municipal  Corporations,  §§  680,  681, 


OATH. 


See  Jury,  8  148. 


OBJECTIONS. 

See  Jury,  8  116;  Trial,  88  82,  91. 

OBSTRUCTING  JUSTICE. 

8  3  (La.)  Rev.  St  1870,  8  866,  as  amended 
and  re-enacted  by  Act  No.  11  of  1882,  which 
makes  it  an  offense  to  assault  any  person  duly 
authorized,  while  serving  the  process  of  any 
court,  covers  a  town  marshal  or  any  other  per- 
son duly  authorized  to  serve  the  process  or 
orders  of  municipal  courts.— State  v.  Kelly,  64 
So.  403. 

OFFICERS. 

See  Bribery;  Clerks  of  Courts;  Corporations, 
88  310,337,398-483;  Extradition.  8  24 ;  Jus- 
tices of  the  Peace ;  Mandamus,  J  109 ;  Mu- 
nicipal Corporations,  88  124,  142,  185;  Ob- 
structing Justice;    Sheriffs  and  Constables. 

I.  APPOINTMENT,  QUALIFICATION, 
AND  TENURE. 
(C)  Bllfflbility  and  Qualification. 

8  19  (La.)  Act  No.  18  of  1912,  being  an  act 
to  enforce  Const  1898,  art  170,  relating  to  the 
holding  of  more  than  one  office,  in  so  far  as  it 
includes  municipal  officers  within  its  provisions, 
is  unconstitutional.— State  v.  Phenix,  64  So. 
129. 

8  30  (Ala.)  Code  1907,  8  1467,  subd.  7,  being 
a  legislative  declaration  of  the  provisions  of 
Const  1901,  8  280,  one  holding  an  office  of 
profit  under  the  federal  government  is  not  in- 
eligible to  election  to  a  state  office,  though  he 
cannot  qualify  so  long  as  he  retains  his  fed- 
eral position.— Shepherd  v.  Sartain,  64  So.  57. 

One  elected  to  office  but  refused  the  right  to 
be  inducted  into  office  is  not  holding  office 
within  Code  1907,  8  1467,  so  as  to  render  the 
fact  that  he  retains  a  federal  office  a  disqualifi- 
cation; this  conclusion  being  strengthened  by 
consideration  of  section  1473.— Id. 

S  30  (La.)  A  district  attorney  does  not  become 
functus  officio  by  accepting  an  appointment 
as  city  attorney.— State  v.  Phenix,  64  So.  129. 

OPINION  EVIDENCE. 

See  Criminal  Law,  88  448-489;  Evidence,  88 
471-574. 

ORDERS. 

See  Appeal  and  Error. 

ORDINANCES. 

See  Municipal  Corporations,  88  HI,  122,  449, 
642. 

PARAPHERNAL  PROPERTY. 

See  Husband  and  Wife,  8  276. 


PARENT  AND  CHILD. 

See  Bastards;  Death,  88  9,  15,  58-75;  Guard- 
ian and  Ward:  Infants;  Trial,  8  298; 
Trusts,  8  81 ;  Wills,  8  869. 

84  (La.)  The  claim  of  a  son-in-law  against 
one  of  seven  children  for  alimony  furnished  to 
the  father  will  be  denied,  where  it  appears 
that  the  father  enjoyed  the  usufruct  of  the 
estate  by  common  consent,  and  no  call  was 
made  on  the  son-in-law  for  a  contribution. — 
Latour  v.  Guillory,  64  So.  130. 

8  7  (Ala.)  Where  a  son  over  14  years  of  age, 
and  of  sufficient  judgment  to  comprehend  and 
guard  against  the  dangers  incident  to  his  em- 
ployment, is  employed  with  the  father's  consent, 
both  he  and  the  father  assume  the  risks  inci- 
dent to  the  service,  and  neither  can  recover  for 
injuries  to  the  son  by  the  negligence  of  a  fellow 
servant— Harris  v.  A.  J.  Spencer  Lumber  Co., 
Inc.,  64  So.  557. 

8  7  (Ala.App.)  If  defendant,  without  a  par- 
ent's consent,  employed  his  minor  child  to  work 
in  a  place  which  was  dangerous  because  of  the 
minor's  youth  and  inexperience,  defendant  is 
liable  to  the  parent  for  damages  from  result- 
ing injury,  irrespective  of  its  negligence  or  the 
minors  contributory  negligence.— Jefferson  Fer- 
tilizer Co.  v.  Burns,  64  So.  667. 

An  instruction,  in  a  parent's  action  for  in- 
jury to  a  minor  from  being  employed  in  a  dan- 
gerous place  without  consent  that  a  place  of 
work  might  be  dangerous  to  a  boy  under  12 
years  of  age  when  it  might  not  be  dangerous 
to  a  mature  person,  and,  In  considering  wheth- 
er a  place  of  work  is  dangerous  to  a  boy  of  11 
years,  the  jury  may  consider  the  natural  in- 
stinct and  disposition  of  such  a  boy,  was  not 
error.— Id. 

8  17  (La.)  Under  Act  No.  48  of  1910,  8  3, 
providing  that  the  juvenile  court  shall  have  ju- 
risdiction of  all  cases  of  nonsupport  of  chil- 
dren by  either  parent,  such  court  has  jurisdic- 
tion of  a  prosecution  of  a  father  for  failure, 
in  violation  of  Act  No.  34  of  1902,  to  support 
his  minor  child,  though  such  minor  be  over  18 
years  of  age— State  v.  Tujague,  64  So.  417. 

PAROL  EVIDENCE. 

See  Evidence,  88  158-165,  385-465. 

PARTIES. 

See  Action,  I  38 ;  Appeal  and  Error,  ft  323, 
334,  721 ;  Banks  and  Banking,  8  77 ;  Execu- 
tors and  Administrators,  8  439 ;  Frauds,  Stat- 
ute of,  8  143;  Husband  and  Wife,  8  273; 
Mortgages,  8  615 ;  Tenancy  in  Common,  8  55. 

HX  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

840  (La.)  The  rule  that  an  intervener  who 
claims  property  can  interfere  only  to  prove  his 
right  and  cannot  urge  any  irregularities  in  the 
suit  held  not  to  strictly  apply  to  the  case  of  an 
owner  of  property,  burdened  with  a  mortgage 
imposed  by  an  act  containing  the  pact  de  non 
alienando,  who  appeals  from  an  order  for  its 
seizure  and  sale;  the  owner  in  such  case  being 
entitled  to  complain  of  irregularities.— Holliday 
v.  Logan,  64  So.  277. 

V.  DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

8  95  (Ala.)  Under  Code  1907,  88  2490,  3667, 
where  an  insurance  company,  having  paid  a 
loss  for  injuries  to  an  automobile  in  collision 
with  a  street  car,  sued  the  street  car  company 
in  its  own  name,  it  had  the  absolute  right  to 
amend  by  adding  the  name  of  the  owner  of  the 
machine  as  a  nominal  plaintiff,  and  to  proceed 
as  though  the  suit  had  been  originally  brought 
in  the  name  of  such  owner  for  the  use  of  the 
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insurance  company.— Birmingham  Ry.,  Light  & 
Power  Co.  t.  jEtna  Accident  &  Liability  Co., 
64  So.  44. 

f  95  (Ala.App.)  Under  Code  1907,  S  5367,  re- 
lating to  amendments  of  form,  a  complaint  was 
amendable  by  correcting  the  Christian  name  of 
plaintiff,  making  it  read  "Georgia"  instead  of 
"George,"  particularly  where  the  summons  cor- 
rectly stated  plaintiff's  name.— Ewton  v.  Mc- 
Cracken,  64  So.  177. 

PARTITION. 

See  Executors  and  Administrators,  §  380 ;  Ten- 
ancy in  Common,  if  15,  28. 

H.  ACTIONS   FOB  PARTITION. 
(B)  Proceeding!  and  Relief. 

|  55  (Ala.)  Description  of  land  in  a  bill  for 
partition  held  fatally  defective  for  uncertainty, 
and,  there  being  nothing  in  the  bill  affording 
legally  sufficient  data  by  reference  to  which 
the  uncertain  description  might  be  made  cer- 
tain, the  bill  was  demurrable. — Welden  v. 
Brown,  64  So.  430. 

1 77  (Ala.)  Facts  held  to  warrant,  a  finding 
that  certain  mineral  lands  owned  by  plaintiff 
and  defendant  in  common  could  not  be  proper- 
ly partitioned  in  kind,  and  that  a  sale  was 
necessary.— Sheffield  Coal  &  Iron  Co.  v.  Alaba- 
ma Fuel  &  Iron  Co.,  64  So.  67. 

§  103  (La.)  Act  No.  25  of  1878,  relating  to 
partitions  where  minors  are  interested  does  not 
prevent  a  co-owner  from  purchasing  the  prop- 
erty sold  in  such  proceeding,  unless  there  has 
been  some  fraud  practiced  on  the  minors. — 
Melcher  v.  New  Orleans  &  N.  E.  R.  Co.,  64  So. 
863. 

A  member  of  a  family  meeting,  which  recom- 
mended the  sale  of  minors'  property  at  private 
sale,  is  not  precluded  from  acting  as  an  agent 
for  the  purchase  of  the  property,  where  he  was 
not  acting  as  agent  for  such  person  at  the  time 
of  the  family  meeting.— Id. 

PARTNERSHIP. 

See  Appeal  and  Error,  f  458:  Landlord  and 
Tenant,  §  323 ;  Mortgages,  §  312. 

I.  THE  RELATION. 
(C)  Evidence. 

848  (Ala.)  Where,  in  an  action  against  a 
partnership  for  personal  injuries  in  a  mill,  the 
existence  of  the  partnership  was  established  and 
the  only  issue  was  whether  the  firm  or  one 
member  alone  owned  or  operated  the  mill,  dec- 
larations of  the  partners  as  to  the  nature  of 
their  holdings  were  admissible  in  evidence, 
though  not  made  in  the  presence  of  each  other. 
— McCaskey  v.  Gantt  Bros.,  64  So.  316. 

§  55  (La.)  In  an  action  by  a  real  estate  broker 
for  commissions,  evidence  held  not  to  show  that 
the  defendants  were  partners.— Huger  v.  Ran- 
som, 64  So.  682. 

VL  DEATH  OF  PARTNER,  AND  SUR- 
VIVING PARTNERS. 

§246  (Miss.)  Where  a  surviving  partner  did 
not  administer  the  partnership  property  in  ac- 
cordance with  Code  1906,  |  2085  et  seq.,  provid- 
ing for  such  administration,  but  the  partner- 
ship was  continued  in  accordance  with  the  de- 
ceased partner's  will,  the  surviving  partners' 
joinder  in  a  conveyance,  made  by  the  executors 
of  decedent  with  the  fraudulent  purpose  of  ac- 
quiring the  lands  sold  for  themselves,  did  not 
pass  title.— Meyer  v.  Meyer,  64  So.  420. 

VIL  DISSOLUTION,  SETTLEMENT, 
AND  ACCOUNTING. 
(D)  Actions  for  Dissolution  and  Account- 
ing. 

{32 1  (Ala.)  Accounting  under  agreement  to 
buy  and  sell  real  estate  and  divide  the  profits 
held  to  be  denied  for  laches;  no  lands  having 


been  purchased  within  20  years,  and  all  having 
been  sold  11  years  before  the  filing  of  the  bill, 
and  no  excuse  for  the  delay  appearing. — Gayle 
v.  Pennington,  64  So.  572. 

Under  agreement  to  buy  and  sell  land  and  di- 
vide profits,  where  defendant,  who  furnished 
the  money,  sold  land,  taking  other  land  in  par: 
payment,  held,  that  complainant's  right  to  an 
accounting  then  accrued,  and  he  could  not  wait 
indefinitely  for  a  sale  of  the  land  taken-  in  pay- 
meift.— Id. 

PASSENGERS. 

See  Carriers,  f  §  247-382. 

PAYMENT. 

See  Accord  and  Satisfaction;  Counties,  f  168: 
Evidence,  |  471;  Mortgages,  H  312,  614: 
Municipal  Corporations,  g  904;  Vendor  and 
Purchaser,  §§  1%,  273,  334. 

n.  APPLICATION. 

|39  (Miss.)  The  maker  of  two  notes  payable 

to  the  same  person  for  the  same  amount,  only 
one  of  which  was  due,  who  sent  the  amount  of 
one  note  to  the  payee,  who  erroneously  applkd 
it  to  the  note  not  due,  which  he  returned  to  the 
maker,  ratified  the  application  of  the  payment 
by  retaining  the  returned  note.— Turner  t.  0»- 
born,  64  So.  721. 

PEDDLERS. 

See  Hawkers  and  Peddlers. 

PENALTIES. 

See  Intoxicating  Liquors,  |  10;  Mortgages,  | 
312;  Statutes,  §  241. 

PERSONAL  INJURIES. 

See  Accord  and  Satisfaction,  §  25;  Action. 
I  38;  Animals,  §  69;  Appeal  and  Error,  if 
1040,  1058.  1062,  1064,  1066;  Assault  and 
Battery,  ft  13-43:  Carriers,  H  271-347; 
Damages,  S  132 ;  Hospitals,  $1  7.8;  Limita- 
tion of  Actions,  |  2 ;  Master  and  Servant.  SJ 
87-329;  Municipal  Corporator 
Negligence ;  Parent  and  C 
ship,  §  48 ;  Railroads,  " 

PETITORY  ACTION. 

See  Real  Actions,  f  8. 

PHARMACISTS. 

See  Druggists. 

PHYSICIANS  AND  SURGEONS. 

See  Appeal  and  Error,  j  1051 ;  Criminal  Law, 
S  479. 

PLEA. 

See  Criminal  Law,  54  279-301;  Pleading,  H 
93,  110. 

PLEADING. 

See  Accord  and  Satisfaction,  5  25;   Account  i 
17:  Action,  I  38;  Alteration  of  Instruments, 
"  25;   Appeal  and  Error,  H  169,  173.  194. 
7,  522,  890.  1039,  1040;  Arnault  and  Bat- 


master  ana  servant.  51 
rporations,  §§  755-821; 
id  Child,  §  7 ;  Partner- 
H  273^-398. 


struments,  f  87:  Carriers,  ft  275,  314,  315. 
380 ;  Chattel  Mortgages,  ft  172,  277  ;  Certi- 
orari, §  65 ;  Contracts.  I  842 ;  Damages,  if 
150-158;  Discovery,  I  19;  Divorce,  |  93. 
Ejectment,  ft  64-81;  Equity,  M  141-330; 
Evidence,  f  208;  Execution,  §  172;  Fraud*. 
Statute  of,  IS  150,  152 ;  Fraudulent  Convey- 


tion  of  Actions,  S§  16,  180 ;  Malicious  Prose- 
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489:  Negligence,  t§ 
95;  Partition,  §  55; 
60;  Railroads,  |f  304, 

58;  Replevin,  §  67; 
and  Constables,  8  137 ; 

§  114;  Street  Rail- 
251;  Trover  and  Con- 
and  Purchaser,  §  334; 


Corporations,  88  488, 
111,  112;  Parties,  " 
Quo  Warranto,  88  4 
395,  478;  Release, 
Sales,  |  377 ;  Sheriffs 
Specific  Performance, 
roads,  {  110 ;  Trial,  § 
version,  §  34 ;  Vendor 
Warehousemen,  f  34. 

I.  FORM  AND  ALLEGATIONS  IN 
GENERAL. 

f  8  (Miss.)  A  replication  which  alleged  that 
the  notes  were  purchased  by  plaintiff  in  the 
usual  course  of  business,  and  that  it  was  a  bona 
fide  purchaser  for  value,  without  notice,  held 
a  conclusion.— Merchants'  &  Farmers'  Bank  v. 
Bank  of  Winona,  64  So.  210. 

820  (Ala.App.)  Counts  based  on  alternative 
averments  must  be  so  framed  that  each  alter- 
native presents  a  good  cause  of  action,  or  the 
count  is  bad  in  toto,  since  a  charge  in  the  dis- 
junctive is  never  stronger  than  the  weakest 
alternative  averred.— Birmingham  Ry.,  Light  & 
Power  Co.  v.  McLeod,  64  So.  193. 

1 2 1  (Ala.App.)  A  count  charging  wanton  neg- 
ligence and  simple  negligence  is  repugnant  and 
inconsistent. — Central  of  Georgia  Ry.  Co.  v. 
Mathis,  64  So.  197. 

§27  (Ala.)  A  pleader  employing  a  term  hav- 
ing a  significance  peculiar  to  the  parlance  of 
a  particular  business,  service,  or  relation  is 
not  obliged  to  explain  the  meaning  or  effect  of 
the  term.— Sloss-Sheffield  Steel  &  Iron  Co.  v. 
Payne,  64  So.  617. 

134  (Ala.App.)  Pleadings  are  construed  most 
strongly  against  the  pleader. — Birmingham  Ry., 
Light  &  Power  Co.  v.  McLeod,  64  So.  193. 

§ 36  (Miss.)  In  an  action  on  the  bonds  of  a 
county  depository,  allegations  of  the  bill  held 
not  to  constitute  an  admission  that  there  had 
been  no  defalcation  during  the  life  of  the  bond 
for  1912,  except  for  failure  to  pay  interest  on 
balances.— Fidelity  &  Deposit  Co.  of  Maryland 
v.  Wilkinson  County,  64  So.  457;  National 
Surety  Co.  v.  Same,  Id.,  459. 

H.  DECLARATION,  COMPLAINT,  PE- 
TITION, OR  STATEMENT. 

1 45  (Fla.)  Venue  laid  only  in  the  margin  of 
the  declaration  in  replevin  is  sufficient— Henry 
v.  Spitler,  64  So.  745. 

UL  PLEA  OR  ANSWER.  CROSS-COM- 
PLAINT, AND  AFFIDAVIT 
OF  DEFENSE. 

(A)  Defense*  In  General. 

1 93  (La.)  A  plea  of  res  judicata  merely  ad- 
mits the  truth  of  those  things  necessary  for 
the  plea,  and  is  not  a  permanent  admission 
binding  to  a  degree  that  precludes  the  pleader 
from  afterwards  setting  up  other  defenses. — 
Egan  v.  Hotel  Grunewafd  Co.,  64  So.  698. 

A  plea  of  general  denial  is  not  inconsistent 
with  a  plea  of  res  judicata  referred  by  the 
court  to  the  merits.— Id. 

(B)  Dilatory  Flea*  and  Matter  in  Abate- 

ment. 

S 1 10  (Ala.  A  pp.)  Where  an  insurer  filed  a 
plea  of  the  general  issue,  it  waived  its  right  to 
rely  on  the  refusal  of  insured  to  submit  to  an 
examination  under  oath  concerning  the  loss; 
that  defense  being  a  matter  of  abatement- 
Aachen  &  Munich  Fire  Ins.  Co.  v.  Arabian 
Toilet  Goods  Co.,  64  So.  635. 

TV.  REPLICATION  OR  REPLY  AND 
SUBSEQUENT  PLEADINGS. 

§  182  (Ala.)  Where  a  plea  characterizes  an 

averred  state  of  facts  as  showing  contributory 


facts  at  the  trial  entitles  defendant  to  a  ver- 
dict—Doss v.  Wadsworth  Red  Ash  Coal  Co., 
64  So.  341. 

V.  DEMURRER  OR  EXCEPTION. 

§  205  (Ala.)  Under  Code  1907,  §  5340,  requir- 
ing a  specification  of  objections  to  pleading, 
held  that  a  general  ground  of  demurrer,  such  as 
that  the  counts  in  a  passenger's  action  for  inju- 
ry required  a  greater  duty  than  the  law  exact- 
ed, might  be  overruled  without  error.— Birming- 
ham Ry.,  Light  &  Power  Co.  v.  O'Brien,  64 
So.  343. 

§  208  (Ala.)  While  a  complaint  in  an  action 
by  a  servant,  where  the  negligence  relied  upon 
was  the  failure  of  the  master  to  furnish  compe- 
tent fellow  servants,  should  have  alleged  the 
master's  knowledge  of  their  incompetency  before 
the  accident,  that  defect  must  be  specified  by 
the  demurrer.— Sloss- Sheffield  Steel  &  Iron  Co. 
v.  Smith,  64  So.  337. 

§208  (Ala.)  Under  Code  1907,  §  5340,  a  de- 
murrer must  specify  the  errors  in  the  plea  at- 
tacked, and,  unless  it  does  so,  the  demurrer  is 
properly  overruled. — W.  L.  Weller  &  Sons  v. 
Rensford,  64  So.  366. 

i  209  (Ala.App.)  A  demurrer  to  a  count,  in  a 
railroad  passenger's  action  for  injuries  in  alight- 
ing, stating  that  there  was  a  misjoinder,  in 
that  two  separate  causes  of  action  were  joined 
in  one  count  and  that  the  count  was  rendered 
inconsistent  and  repugnant,  sufficiently  raised 
the  defect  of  inconsistency  and  repugnancy.— 
Central  of  Georgia  Ry.  Co.  v.  Mathis,  64  So. 
197. 

§  2 1 6  (La.)  An  exception  of  no  cause  of  action 
must  be  disposed  of  on  the  face  of  the  petition 
alone,  and  not  by  referring  it  to  the  merits. — 
Lewy  v.  Wilkinson,  64  So.  1003. 

§  228  (Fla.)  Exceptions  to  answer  for  imper- 
tinence should  be  overruled  where  they  are  too 
broad,  or  are  to  defensive  matter  not  wholly  ir- 
relevant to  the  bilL— Wofford  v.  Dykes,  64  So. 
451. 

VI.  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  REPLEADER. 

§  237  (Miss.)  The  allowance  of  a  trial  amend- 
ment which  in  no  way  prejudiced  plaintiff's 
cause,  but  merely  conformed  the  defendant's 
plea  to  the  evidence,  is  proper.— Merchants'  & 
Farmers'  Bank  v.  Smith,  64  So.  970. 

§245  (Ala.)  Under  Code  1907,  §  5367.  it  is 
proper,  in  an  action  against  a  railroad  com- 
pany for  negligently  setting  fire  to  structures  on 
plaintiff's  land,  to  allow  plaintiff  to  amend  his 
complaint  at  trial,  where  the  amendment  did 
not  change  the  cause  of  action.— Tomb igbee  Val- 
ley R.  Co.  v.  Howard,  64  So.  338. 

§  252  (Ala.)  The  amendment  of  a  complaint 
by  withdrawing  count  4  did  not  require  defend- 
ant to  refile  pleas  which  were  addressed  to  each 
separate  count  of  those  which  remained  after 
the  withdrawal.— Doss  v.  Wadsworth  Red  Ash 
Coal  Co.,  64  So.  341. 

§  264  (Ala.)  Where  an  answer  is  amended,  the 
amendment  relates  back  and  takes  effect  as  of 
the  date  of  the  filing  of  the  answer.— First  Nat 
Bank  of  Birmingham  v.  Minge,  64  So.  957. 

§271  (La.)  Under  Act  No.  157  of  1912,  it 
was  within  the  discretion  of  the  trial  court  to 
allow  an  omitted  verification  of  an  answer  to 
be  supplied. — Clark  v.  Illinois  Cent  R.  Co.,  64 
So.  281. 

VHI.  PROFERT,  OYER,  AND  EXHIB- 
ITS. 

§310  (La.)  An  exhibit  does  not  vary  the  pe- 
tition to  which  it  Is  attached,  where  it  does  not 
necessarily  contradict  the  allegations  thereof.— 
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REPLEVIN. 

See  Appeal  and  Error,  II  323.  485;  Appear- 
ance, f  10;  Detinue;  Pleading,  §  45. 

IV.  PLEADING  AND  EVIDENCE. 

f  67  (Fla.)  An  objection  that  the  declaration 
in  replevin  fails  to  specify  the  county  in  which 
the  property  is  detained  should  be  presented  by 
demurrer.— Henry  v.  Spitler,  64  So.  745. 

REPLICATION. 

See  Pleading,  |  182. 

REPORT. 

See  Receivers,  |  100. 

REQUESTS. 

See  Trial,  H  255,  256. 

RESCISSION. 

See  Cancellation  of  Instruments ;  Contracts,  H 
255-273;    Vendor  and  Purchaser,  f  85. 

RES  GESTAE. 

See  Criminal  Law,  H  363-368;  Evidence,  f| 
121,  126. 

RES  JUDICATA. 

See  Appeal  and  Error,  §§  178,  890 ;  Judgment, 
§  §  540~~ COO,  600  ^  • 

RESULTING  TRUSTS. 

See  Trusts,  |  81. 

RETROACTIVE  LAWS. 

See  Statutes,  §  267. 

REVENUE. 

See  Taxation. 

REVERSAL 

See  Appeal  and  Error,  H  1161-1180. 

REVIEW. 

See  Appeal  and  Error:  Certiorari;  Criminal 
Law,  |S  1134-1178;  Equity,  |  446;  Wills,  I 
356. 

REVISION. 

See  Statutes,  |  231. 

REVOCATION. 

See  Wills,  fi  168,  191. 

RISKS. 

Assumption  of,  see  Master  and  Servant,  S3  217, 
219. 

ROADS. 

See  Highways;  Private  Roads. 

ROBBERY. 

See  Criminal  Law,  I  783. 

f  24  (Miss.)  Evidence  held  not  to  warrant  a 
conviction.— Stuart  v.  State,  64  So.  417. 

SAFE  PLACE  TO  WORK. 

See  Maater  and  Servant,  §§  101-125. 

SALES. 

See  Appeal  and  Error,  §  1064;  Brokers; 
Chattel  Mortgages,  §§  262-265 ;  Corporations 


Infants,  H  31-41 ;  Intoxicating  Liquors ;  Ju- 
dicial Sales;  Landlord  and  Tenant,  f  252: 
Limitation  of  Actions,  f  36;  Mortgages,  ff 
336-379,  504;  Sunday.  §§  12,  13;  Trial,  f 
253 ;  Vendor  and  Purchaser. 

X.  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

S  t7  (Ala.)  If  defendant,  acting  through  her 
husband,  promised  to  pay  for  certain  materials, 
and  they  were  furnished  on  her  sole  credit, 
though  used  by  a  contractor,  she  was  liable  for 
the  price  thereof,  without  regard  to  the  outcome 
of  the  contract,  or  whether  she  owed  the  con- 
tractor anything— Beitman  v.  Birmingham 
Paint  &  Glass  Co..  64  So.  600. 

1 52  (Miss.)  In  an  action  for  damages  for 
breach  of  a  contract  to  sell  ice  to  plaintiff  dur- 
ing the  season,  plaintiffs  evidence  held  to  show 
a  completed  contract  between  the  parties.— 
Crystal  Ice  Co.  v.  Holliday,  64  So.  658. 

IV.  PERFORMANCE   OF  CONTRACT. 
(C)  Delivery  and  Acceptance  of  Goodi. 

S  166  (La.)  Where  the  buyer  agrees  to  pay  s 
sound  price  for  a  sugar  cane  crop,  he  cannot 
be  compelled  to  accept  frozen  cane  under  the 
contract.— Meraux  v.  Kenilworth  Sugar  Co.,  64 
So.  974. 

S  177  (Miss.)  Where  a  seller  delivers  the 
goods  ordered  and  goods  not  ordered,  the  buy- 
er may  accept  the  goods  ordered  and  reject  the 
balance.— Hutchina  v.  Smith,  Harrison  &  Co., 
64  So.  789. 

V.  OPERATION  AND  EFFECT. 

(A)  Transfer  of  Title  u  Between  Parti  em. 

S  201  (Ala.)  Where  a  seller,  who  agreed  to  de- 
liver a  quantity  of  lumber  free  on  board  cars, 
collected  part  of  the  lumber  in  sheds,  there  was 
no  delivery  passing  title  to  the  buyer,  the  full 
amount  not  having  been  collected,  and  none 
of  it  having  been  placed  on  cars. — McGowio 
Lumber  &  Export  Co.  v.  McDonald  Lumber  Co^ 
64  So.  787. 

(O)  Rlarhta  and  Liabilities  of  Barer  aa  to 
Third  Persona. 

S  233  (Ala.)  In  a  contest  between  the  land- 
lord, who  claimed  manufactured  lumber  to  satis- 
fy his  landlord's  lien,  and  one  who,  under  a  con- 
tract with  the  tenant  for  purchase  of  the  lum- 
ber, made  advances,  the  question  whether  title 

Sassed  to  the  purchaser  held,  under  the  evi 
ence,  for  the  jury.— McGowin  Lumber  &  Ex- 
port Co.  v.  McDonald  Lumber  Co.,  64  So.  787. 

TO.  REMEDIES  OF  SELLER. 
(K)  Actions  for  Price  or  Value. 

8345  (La.)  Delivery  of  the  thing  sold  is  es- 
sential to  the  right  to  recover  the  price. — E.  A. 
Sammons  Co.  v.  People's  Bank  &  Trust  Co.,  64 

So.  690. 

§363  (Ala.)  In  an  action  upon  the  common 
counts  to  recover  for  a  dray  sold,  where  there 
was  a  controversy,  after  the  receipt  of  the  dray, 
as  to  its  fitness  tor  the  work  intended,  whether 
an  agent  whom  plaintiff  sent  to  adjust  the  mat- 
ter made  a  new  contract  with  plaintiff  was  a 
question  for  the  jury.— Garnett  v.  Parry  Mfg. 
Co.,  64  So.  559. 

§364  (Ala.)  In  action  for  purchase  price  of 
building  materials,  instruction  to  find  for  de- 
fendant if  they  were  charged  to  and  delivered  to 
a  contractor,  without  hypothesizing  plaintiffs 
reliance  on  the  contractor's  credit,  or  on  hit 
credit,  plus  the  security  afforded  by  the  statute 
conferring  a  lien,  held  properly  refused. — Beit- 
man  v.  Birmingham  Paint  &  Class  Co..  64  So. 
600. 

(F)  Actions  for  Daaaasreau 

S  377  (Ala.)  A  count  in  a  complaint  keld  to 
sufficiently  charge  defendant's  breach  of  can- 
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VUI.  REMEDIES  OF  BUYER. 
(O  Actions  for  Breach  of  Contract. 

1 418  (MisB.)  One  who  purchased  ice  for  the 
season  for  the  purpose  of  reselling  it  in  an  es- 
tablished retail  business,  to  the  seller's  knowl- 
edge, could,  in  an  action  for  the  seller's  breach 
of  contract  by  failing  to  furnish  the  ice,  re- 
cover profits  he  would  have  realized  by  its  re- 
sale—Crystal Ice  Co.  v.  Holliday,  64  So.  658. 

In  an  action  for  damages  for  breach  of  con- 
tract to  sell  plaintiff  ice  for  the  season,  plain- 
tiff cannot  recover,  in  addition  to  loss  of  profits, 
the  expense  incurred  by  him  in  preparing  to 
handle  and  sell  the  ice.— Id. 

(D)  Action*  and  Counterclaim*  tor  Breach 
of  Warranty. 

f  446  (Ala.)  A  contention  that  defendant  was 
entitled  to  a  general  affirmative  charge  on  its 
plea  of  set-oft  and  recoupment  on  the  ground 
that  it  was  proved  without  conflict,  except  as  to 
the  purchase  price  of  the  seeds  in  controversy, 
which  made  a  part  of  defendant's  claim,  and 
purported  to  answer  the  whole  of  plaintiffs 
cause  of  action,  held  without  merit. — Amzi  God- 
den  Seed  Co.  v.  Smith,  64  So.  100. 

IX.  CONDITIONAL  SAXES. 

{  450  (Miss.)  Lenders  of  money  with  which  to 
buy  a  mule,  who  took  borrowers  note,  reciting 
that  it  was  for  a  mule,  and  that  title  was  to 
remain  in  the  lenders  until  the  note  was  paid, 
held  the  owners  and  entitled  to  possession  of  the 
mule  on  default  in  payment. — Burkhalter  v. 
Mitchell  &  McLendon,  64  So.  967. 

1 467  (Ala.)  Buyer's  defense  to  further  liabil- 
ity on  notes  for  property  transferred  by  condi- 
tional sale,  on  destruction  thereof  before  pay- 
ment of  the  price,  may  be  barred  by  provision 
in  the  notes  that,  if  the  property  is  lost  or  de- 
stroyed, the  buyer,  nevertheless,  promises  to  pay 
for  the  same. — Hoobler  v.  International  Har- 
vester Co.  of  America,  64  So.  567. 

§473  (Miss.)  A  bona  fide  and  actual  condi- 
tional sale  is  enforceable  even  against  innocent 
purchasers  for  value  without  notice. — Burkhalter 
v.  Mitchell  &  McLendon,  64  So.  967. 

J  474  (Ala.App.)  Code  1907,  §  3394,  does  not 
affect  a  claim  of  the  seller  of  property  levied 
on  under  execution  against  the  buyer  when  the 
judgment  on  which  the  execution  was  issued  was 
rendered  before  such  conditional  sale  was  made, 
and  before  the  defendant  had  possession  of  or 
any  connection  with  the  property  levied  on. — El- 
liott v.  Palmer,  64  So.  182. 

SATISFACTION. 

See  Mortgages,  g  312;  Payment. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Mandamus,  |  109;  Taxation,  §§  204,  242. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  (§  11,  248-250. 

SECRETARY  OF  STATE. 

See  Insurance,  f  22. 

SELF-DEFENSE. 

See  Assault  and  Battery,  ||  18-42;  Homicide, 
fS  114,  116,  151,  300. 

SENTENCE. 

See  Criminal  Law,  |  977. 

SEPARATION. 

See  Divorce. 


S  12  (Miss.)  Under  Code  1906,  §  565,  a  forth- 
coming bond  for  sequestered  property  need  be 
only  double  the  amount  of  the  debt  when  the 
value  of  the  property  greatly  exceeds  the  debt; 
but  where  the  debt  is  equal  to  or  exceeds  the 
value  of  the  property,  it  must  be  in  double  the 
value  of  the  property.— Bomer  v.  Meeks,  64  So. 
833. 

1 20  (Miss.)  Where  property  was  sequestered 
in  an  action  for  its  possession  and  rental,  de- 
fendant's forthcoming  bond,  under  Code  1906,  f 
565,  is  governed  by  that  section,  and  not  section 
4233.  authorizing  recovery  on  a  bond  given  by 
a  defendant  in  replevin,  under  section  4223,  for 
wrongful  detention,  and  the  court  could  not  give 
judgment  thereon  for  wrongful  detention,  though 
substantially  in  the  form  prescribed  by  section 
4223.— Bomer  v.  Meeks,  64  So.  833. 

SERVANTS. 

See  Master  and  Servant. 

SERVICES. 

See  Master  and  Servant,  f  80. 

SET-OFF  AND  COUNTERCLAIM. 

See  Banks  and  Banking,  (8  134,  135;  Sales, 
|  446. 

I.  NATURE  AND  GROUNDS  OF 
REMEDY. 

I  14  (Ala.App.)  Under  Code  1907,  |  5858,  a 
defendant  sued  by  a  carrier  for  freight  may  set 
off  any  demand  which  could  be  otherwise  set  off 
under  the  statute.— Central  of  Georgia  Ry.  Co. 
v.  Birmingham  Sand  &  Brick  Co.,  64  So.  202. 

H.  SUBJECT-MATTER. 

1 31  (La)  Under  Code  Prac.  art  375,  as 
amended  by  Act  No.  50  of  1886,  a  defendant 
may  reconvene  and  claim  from  a  railroad  com- 

{>any  residing  out  of  the  state,  or  in  the  state 
d  a  different  parish  from  defendant,  for  any 
cause,  though  not  connected  with,  or  incidental 
to,  the  main  cause  of  action.— Texas  &  P.  Ry. 
Co.  v.  Chatwin  Bros.,  64  So.  1017. 

As  used  in  Code  Prac  art.  375,  providing  that 
a  demand  in  reconvention  must  be  connected 
with  the  main  action,  unless  plaintiff  resides  out 
of  the  state  or  within  the  state  in  a  different 
parish  from  defendant,  the  word  "resides"  re- 
fers to  the  corporation's  general  office  or  place 
of  business,  or  to  the  place  in  the  state  where 
it  has  an  authorized  agent  upon  whom  process 
may  be  served.— Id. 

§  52  (La.)  An  indorser  on  a  note,  with  waiver 
of  demand,  protest,  and  notice  of  protest,  is  un- 
conditionally bound  on  the  note,  within  Nego- 
tiable Instruments  Act  (Acts  1904,  No.  64)  §  3, 
and  he  may  plead  in  compensation  notes  against 
the  payee  acquired  before  the  payee  protested 
the  note  as  holder.— Lewy  Wilkinson,  64  So. 
1003. 

SETTLEMENT. 

See  Accord  and  Satisfaction;   Executors  and 
Administrators,  f§  500-504;  Payment. 

SHERIFFS  AND  CONSTABLES. 

II.  COMPENSATION. 

J  57  (Ala.)  Under  Acts  1898,  p.  1168,  §  14, 
part  of  the  act  to  establish  the  inferior  criminal 
court  of  Mobile,  held,  the  sheriff  of  Mobile  coun- 
ty is  not  entitled  to  fees  for  taking  bonds  from 
defendants  arrested  by  him  under  process  from 
that  court.— State  v.  Smith,  64  So.  864. 

§68  (Ala.)  Though  fees  of  a  sheriff  for  sub- 
poenaing witnesses  before  a  grand  jury,  in  cases 
in  which  no  indictment  is  found,  cannot  be  taxed 
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against  any  one,  and  the  county  is  not  liable 
therefor,  held,  the  state  is  not  made  liable  there- 
for by  Code  1907,  f  6646.-State  r.  Smith,  64 
So.  364. 

IH.  POWERS,  DUTIES,  AND  LIABILI- 
TIES. 

8  137  (Ala.App.)  In  trespass  against  a  con- 
stable for  the  seizure  of  plaintiffs  household 
furniture  under  execution  against  a  third  per- 
son, proof  that  the  writ  was  issued  in  the  case 
of  Fisher  v.  "G."  R.  McCracken  is  not  a  fatal 
variance  from  the  allegation  that  the  writ  was 
issued  in  the  case  of  Fisher  v.  "C."  R.  Mc- 
Cracken.— Ewton  v.  McCracken,  64  So.  177. 

|  138  (Ala.App.)  In  trespass  against  a  con- 
stable for  the  seizure  of  plaintiffs  household 
furniture  under  execution  against  another  per- 
son, evidence  that  some  of  the  furniture  was 
broken,  and  that  some  of  it  never  got  back,  in 
the  absence  of  explanation,  will  support  a  find- 
ing that  this  was  due  to  intentional  misconduct 
of  the  levying  officer.— Ewton  v.  McCracken,  64 
So.  177. 

1139  (Ala.App.)  Where  household  furniture, 
en  under  an  execution  directed  against  an- 
other person,  is  intentionally  damaged  by  the 
attaching  officer,  punitive  damages  may  be 
awarded.— Ewton  v.  McCracken.  64  So.  177. 

|  140  (Ala.App.)  In  trespass  against  a  con- 
stable for  the  seizure  of  plaintiffs  property  un- 
der execution  against  a  third  person,  a  charge 
held  properly  refused  as  misleading.— Ewton  v. 
McCracken,  64  So.  177. 

SHIPPING. 

V.  LIABILITIES  OF  VESSELS  AHD 
OWNERS  IN  GENERAL. 

1 86  (La.)  In  an  action  for  death  of  a  person 
while  unloading  barges,  the  burden  was  on 
plaintiff  to  show  that  the  death  was  attributable 
to  some  negligence  of  defendant.— Brown  v.  Or- 
leans Gravel  &  Sand  Co.,  64  So.  903. 

SIDEWALKS. 

See  Municipal  Corporations,  f  768. 

SIGNATURES. 

See  Wills,  |  128. 

SISTERS. 

See  Limitation  of  Actions,  f  102;  Trusts,  || 
30%,  61,  305. 

SODOMY. 

1 1  (Ala.App.)  Under  Code  1907,  §  6746,  the 
"crime  against  nature,  either  with  mankind  or 
with  beast,"  extends  to  an  attempt  to  have  the 
boy  named  in  the  indictment  take  into  his  mouth 
the  private  parts  of  the  defendant— Woods  v. 
State,  64  So.  508. 

1 2  (Ala.App.)  An  attempt  to  commit  sodomy 
is  a  misdemeanor.— Woods  v.  State,  64  So.  508. 

§5  (Ala.App.)  An  indictment  charging  that 
defendant,  against  the  order  of  nature,  attempt- 
ed to  carnally,  know  a  certain  named  boy,  held 
sufficient.— Woods  v.  State,  64  So.  508 

i  7  (Ala.App.)  Where  there  was  some  evi- 
dence that  defendant  was  guilty  of  an  attempt 
to  commit  sodomy,  an  affirmative  charge  for.  him 
held  properly  refused.— Woods  v.  State,  64  So. 
508 

SPECIFIC  PERFORMANCE 

See  Equity,  If  148,  144,  148. 

L  NATURE  AND  GROUNDS  OF  REM- 
EDY IN  GENERAL. 

8  8  (Fla.)  The  enforcement  by  specific  per- 
formance of  contracts  of  sale  of  land  or  of  tim- 


ber rests  in  the  court's  discretion,  as  controlled 
by  settled  principles  of  law  and  equity  applied 
to  the  particular  facts.— Drake  Lumber  Co.  v. 
Rranning,  64  So.  263. 

1 20  (Fla.)  Where,  in  a  suit  for  specific  per- 
formance, it  appears  that  the  vendor,  though 
without  title,  can  obtain  it.  the  court  will  re- 
tain the  bill  and  require  him  to  acquire  title, 
and  then  decree  specific  performance.— Beekman 
v.  Sonntag  Inv.  Co.,  64  So.  948. 

822  (Fla.)  Where  realty  is  purchased  with 
notice  that  a  grantor  is  obligated  to  convey  it 
to  another,  the  purchaser,  in  the  absence  of  a 
countervailing  equity,  may  be  compelled  to  make 
such  conveyance.— Drake  Lumber  Co.  t.  Rran- 
ning, 64  So.  263.. 

LL  CONTRACTS  ENFORCEABLE 

138  (Ala.)  Notwithstanding  Code  1907,  I 
4492,  an  agreement  by  a  wife  to  convey  her  land 
cannot,  under  section  4494,  be  specifically  en- 
forced, where  it  is  only  orally  assented  to  by 
the  husband.— Morris  v.  Marshall,  64  So.  312. 

1 49  (Ala.)  A  parol  agreement  for  the  use  of 
the  lower  floor  of  a  certain  building  as  a  place 
of  worship  by  Christian  denominations.  Mormon 
and  Catholic  excluded,  not  based  on  a  valuable 
consideration,  would  not  be  specifically  enforc- 
ed.—Christian  Church  at  Pilgrims'  Rest  v.  Lit- 
tleville  Camp,  No.  258,  Woodmen  of  the  World, 
64  So.  9. 

i  64  (La.)  Ry  reason  of  the  nature  of  the  work 
and  consequent  inability  of  the  court  to  super- 
vise the  undertaking,  a  contract  to  drill  oil  wells 
will  not  be  specifically  enforced. — Caddo  Oil  & 
Mining  Co.  v.  Producers'  Oil  Co.,  64  So.  684. 

IV.  PROCEEDINGS  AND  RELIEF. 

§  105  (Fla.)  Mere  delay  by  a  purchaser  in 
possession  with  the  vendor's  consent  in  bring- 
ing suit  to  compel  a  conveyance  or  in  paying  the 
bal  ance,  will  not  bar  relief,  where  time  is  not 
an  essence  of  the  contract,  and  the  vendor  has 
not  sought  to  limit  or  rescind  it — City  of  West 
Palm  Beach  v.  Lakeside  Cemetery  Ass'n,  64 
So.  751. 

|  114  (Ala.)  Averment  and  proof  of  a  specific 
declination  to  execute  title  is  unnecessary  to  the 
equity  of  a  bill  for  specific  performance,  but 
can  only  affect  costs.— Eason  v.  Roe,  64  So.  55. 

8  126  (Ala.)  A  decree  in  suit  for  specific  per- 
formance of  a  contract  of  sale  of  land  by  de- 
fendants' ancestor  will  be  made  vesting  defend- 
ants' title  in  complainants;  some  of  the  de- 
fendants being  infants  and  some  beyond  the 
court's  jurisdiction,  they  being  present  by  their 
solicitors.— Eason  v.  Roe,  64  So.  55. 

SPLITTING  CAUSES  OF  ACTION. 

See  Action,  j  53. 

STATES. 

See  Extradition;  Limitation  of  Actions,  f  1L 

IX  GOVERNMENT  AND  OFFICERS. 

141  (Fla.)  Where  the  Governor  actually 
calls  the  Legislature  together  under  Const.  ls>s5, 
art  4,  §  8,  and  art  3,  §  2,  what  he  may  have 
thought  of  his  action  is  immaterial  to  the  valid- 
ity of  the  extra  session  thus  called.— Lasseter  v. 
State,  64  So.  847. 

IV.  FISCAL  MANAGEMENT.  PUBLIC 
DEBT,  AND  SECURITIES. 

8  145  (Fla.)  That  the  coupons  of  municipal 
bonds  were  made  acceptable  for  taxes  or  other 
dues  to  the  city  held  not  to  constitute  them  bills 
of  credit  or  currency.— Lasseter  v.  State,  64  So. 

STATIONS. 

See  Railroads,  |{  6,  9,  58,  207,  225,  228. 
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STATUTES. 

See  Limitation  of  Action* 

I.  ENACTMENT.  REQUISITES,  AND 
VALIDITY  IN  GENERAL. 

S  19  (Fla.)  Where  the  journals  of  the  House 
of  Representatives  show  that,  on  final  passage  of 
a  bill,  a  large  majority  voted  for  it,  it  is  not 
essential  to  a  compliance  with  Const,  art.  3,  § 
17,  that  the  journals  show  that  six  members  not 
accounted  for  refused  to  vote  or  voted  in  the 
negative,  or  that  there  were  no  negative  votes.— 
Lasaeter  v.  State,  64  So.  847. 

{ 32  (Miss.)  Const.  §  153,  as  amended  (see 
Laws  1910,  c  368),  providing  that  judges  of  the 
circuit  and  chancery  courts  shall  be  elected  in 
a  manner  to  be  provided  for  by  the  Legislature, 
contemplates  action  by  the  entire  legislative  ma- 
chinery, including  the  Governor,  and  an  act  ve- 
toed by  the  Governor  is  of  no  effect,  unless  pass- 
ed over  his  veto.— State  v.  Jones,  64  So.  241. 

|47  (Ala.)  Code  1907,  I  6887.  construed  in 
connection  with  sections  471-488.  held  to  pro- 
vide an  intelligible  and  practicable  system  of 

Erocedure  and  for  necessary  parties  for  a  stock 
iw  election  contest.— Hutto  v.  Walker  County, 
64  So.  313. 

5  47  (Ala.)  Acts  1898-99,  p.  1617,  providing 
for  a  petition,  for  an  election  in  any  precinct 
in  Fayette  county  to  determine  whether  the  ma- 
jority of  the  electors  desire  a  "stock  law,"  and 
providing  for  relief  to  persons  injured  by  stock 
running  at  large,  etc.,  held  indefinite  and  inef- 
fectual ;  the  "stock  law"  referred  to  being  whol- 
ly indeterminate.— Pendley  v.  Commissioners' 
Court  of  Fayette  County,  64  So.  592. 

|_47  (Fla.)  Charter  Act  of  City  of  Lakeland, 
|  70,  as  amended  by  So.  Laws  1913,  c  6711, 
held  not  void  for  uncertainty,  though  it  does  not 
prescribe  the  details  of  the  commission  form  of 
government  which  it  authorizes  the  city  to  es- 
tablish.—Munn  v.  Finger,  64  So.  271. 

§51  (Ala.)  Where  a  statute  specifies  the  pro- 
cedure for  a  special  proceeding,  bnt  is  not  com- 
plete in  itself,  it  may  by  reference  adopt  the 
procedure  specified  in  other  statutes.— Hutto  v. 
Walker  County,  64  So.  313. 

8  64  (La.)  Where  a  taxing  ordinance  is  un- 
constitutional in  so  far  as  it  taxes  interstate 
commerce,  but  constitutional  in  so  far  as  it  tax- 
es intrastate  commerce,  and  the  valid  and  in- 
valid parts  are  separable,  the  valid  part  will  be 
enforced.— Hunter  v.  Wells  Fargo  Express  Co., 
64  So.  139. 

HI.  SUBJECTS  AND  TITLES  OF  ACTS. 

8  120  (Fla.)  Title  to  Laws  1911,  c.  6237,  rel- 
ative to  proceedings  to  validate  municipal  bonds, 
held  to  sufficiently  indicate  the  nature  of  the 
act  and  Its  true  effect.— Lasseter  v.  State,  64  So. 
847. 

IV.  AMENDMENT,  REVISION,  AND 
CODIFICATION. 

{  147  (Ala.)  Alteration  of  phraseology  or  the 
omission  or  addition  of  words  in  the  codification 
of  a  statute  does  not  change  the  legislative  in- 
tent, unless  language  is  employed  which  is  not 
Busceptible  of  any  other  reasonable  construction. 
—Fuller  v.  American  Supply  Co.,  64  So.  549. 

SUSPENSION,  EXPERA- 
AND  REVIVAL. 

8  161  (Fla.)  A  statute  may,  in  whole  or  in 
part,  be  repealed,  superseded,  or  abrogated  by 
implication  as  the  result  of  the  enactment  of  a 
subsequent  statute  covering  the  same  subject,  or 
by  operation  of  a  later  statute  on  the  occurrence 
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of  a  specified  contingent  event— City  of  Jack- 
sonville  v.  Bowden,  64  So,  769. 

Where  the  intent  that  one  statute  shall  super- 
sede another  on  a  stated  contingent  event  clearly 
appears,  the  courts  will  give  effect  to  such  in- 
tent, provided  the  organic  law  is  not  thereby 
plainly  violated. — Id. 

VI.  CONSTRUCTION  AND  OPERATION. 

(A)  General  Rules  of  Construction. 

8  181  (Ala.)  The  "argumentum  ab  inconven- 
ienti"  will  not  justify  a  court  in  extending  the 
language  of  a  statute  beyond  its  reasonable  im- 
port to  embrace  a  supposed  necessity,  though 
such  reasoning  may  determine  the  court  to  a 
liberal  rather  than  narrow  interpretation  of 
the  statute.— State  v.  Birmingham  Waterworks 
Co.,  64  So.  23. 

6  188  (Ala.)  If  nothing  appears  to  the  con- 
trary, words  and  phrases  employed  in  stat- 
utes should  be  interpreted  as  having  the  mean- 
ing* public  signification  accorded  to  them  when 
appropriated  for  expression— Ex  parte  Pepper, 
64  So.  112. 

8  206  (Ala.App.)  A  statute  must  be  construed 
as  a  whole,  and  every  provision  effectuated,  if 
possible.— Lee  v.  State,  64  So.  637. 

8  208  (La.)  Words  of  a  statute  may,  to  a 
limited  extent,  be  transposed  when  necessary  to 
make  clear  the  legislative  intent.— Smythe  v. 
Home  Life  &  Accident  Ins.  Co.,  64  So.  142. 

8  214  (Ala.)  Where  the  meaning  of  a  statute 
is  doubtful,  interpretation  by  the  Attorney  Gen- 
eral and  popular  interpretation,  as  exemplified 
in  the  practice  for  a  number  of  years  will  be  giv- 
en weight.— Shepherd  v.  Sartain,  64  So.  57. 

§•  225  (Ala.)  Statutes  in  pari  materia  must  be 
construed  together.— Railroad  Commission  of  Al- 
abama v.  Alabama  Great  Southern  R.  Co.,  64 
So.  13. 

8  225%  (Ala.)  The  re-enactment  of  a  statute  is 
an  adoption  of  the  settled  construction  which 
the  judiciary  has  placed  upon  the  law.— Ex 
parte  Pepper,  64  So.  112. 

8  231  (Ala.)  The  addition  of  new  words  in  a 
revision  of  a  statute  does  not  necessarily  alter 
the  construction  of  the.  former  statute,  but  it 
will  be  construed  to  do  so  if  the  legislative  pur- 
pose to  make 'a  change  clearly  appears.— Ex 
parte  Lawler,  64  So.  102. 

8  232  (Ala.)  Where  a  statute,  not  complete  in 
itself,  by  reference  adopts  the  procedure  speci- 
fied in  other  statutes,  it  adopts  the  statutes  as 
they  then  exist,  and  is  not  affected  by  the  subse- 
quent amendment  or  repeal  thereof. — Hutto  v. 
Walker  County,  64  So.  313. 

(B)  Particular  Classes  of  Statute*. 

8  236  (Ala.)  A  remedial  statute  is  entitled  to 
receive  liberal  construction. — Railroad  Commis- 
sion of  Alabama  v.  Alabama  Great  Southern  R. 
Co.,  64  So.  13. 

8  241  (Ala.)  Penal  statutes  are  to  be  strict- 
ly construed  but  not  so  strictly  as  to  defeat  the 
obvious  intention  of  the  Legislature. — Railroad 
Commission  of  Alabama  v.  Alabama  Great 
Southern  R.  Co.,  64  So.  13. 

(D)  Retroactive  Operation. 

8  267  (Miss.)  Laws  1912,  c.  215,  providing 
that  the  proof  of  injury  from  the  running  of 
engines  or  cars  shall  be  prima  facie  evidence  of 
the  want  of  reasonable  skill  and  care,  held  to 
provide  only  a  rule  of  evidence,  and  not  to 
deal  with  substantive  rights  and  to  be  appli- 
cable in  the  trial  of  all  cases  after  its  enact- 
ment, though  the  injury  occurred  before.— My- 
ers v.  Lamb-Fish  Lumber  Co.,  64  So.  727. 
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STATUTES  CONSTRUED. 


UHITED  STATES. 

CONSTITUTION. 

Amend.  7   504 

Amend.  14   461 

Art.  4,  §  2,  subsec.  2   2 

STATUTES  AT  LARGE. 

1887,  Feb.  4,  ch.  104,  «  8, 

9,  22,  24  Stat.  382,  387. .  202 
1898,  July  1,  ch.  541,  30 

Stat  544   293 

1908,  June  29,  ch.  3591,  5 

7  (11),  (12)  34  Stat.  595  985 
1908,  April  22,  ch.  149,  35 

Stat  65  1012,  1014 

REVISED  STATUTES. 
|  527a   2 

COMPILED  STATUTES 
1901. 

Pages  508,  509   18 

Pages  3155,  3159,  3170...  202 

Page  3418   293 

Page  3597   2 

COMPILED  STATUTES 
SUPP.  1909. 

Page  1153   202 

Page  1171  1012 

COMPILED  STATUTES 
SUPP.  1911. 

Page  1307   965 

Page  1309   202 

Page  1322  1014 


ALABAMA. 

CONSTITUTION  1901. 

16   112 

I  11   510 

I  91   110 

|5  187,  194    57 

8  215   588 

|  227   608 

|§  259,  280    67 


S  606. 


CODE  1886. 


845 


CODE  1896. 

88  1541-1546.  Amended 

by  Code  1907,  8  2830. . .  317 

I  3979   110 

CODE  1907. 

Page  672,  form  69   158 

Page  1196   340 

Page  1515,  rule  38   310 

Page  1521,  rule  16   70 

26    473 

8  316,  320,   57 

8  471-488   313 

473    57 

1186    301 

8  1191,  1205    91 

1221   161 

8  1252,  1258    301 

1339    189 

I  1359-1420                  73,  301 

§  1467,  1473    57 

:  1476.  subsec.  7   57 

8  1689-1701,  1769    57 

2061,  subsec.  6   57 

8  2074,2075    57 

2082,  subsec.  7e   472 

2473   472 


2485   657 

2490   44 

i  2590,  2593    366 

2830   817,  589 

2837   960 

2846.   Amended  by  Laws 

1911,  p.  198   645 

2931   653 

2940   561 

3019.  69, 168,  651 

3020  .  .77?  69 

3078   808 

3310  311 

3374    958 

3394   182 

8513   23 

3665   86 

„  3667.....*   44 

I  3910  567,  753 

I  3910,  subsecs.  1,  2   78 

"  3911,  3912    557 

3973,  3974    647 

4057   112 

4091   570 

4140   537 

4192  549 

4324    650 

§8  4492,  4494   312 

88  4562.  4579   196 

88  4594,  4595.  Amended 

.  by  Laws  1911,  p.  316. . .  112 

8  4734  554 

88  4897,  4898    71 

I  4984   661 

8  5007    82 

f  5014.  82,  561 

f  5322  7  366 

f  5340    343,  366 

8  5360   510 

8  5361  173 

f  5364    639 

8  5367  177,  338 

8  6415   472 

68  5450-5472    23 

8  5473   564,  604 

«  5476    564 

86  5507,  5545   13 

8  5747    305 

66  5765,  5767,  5774,  5819  311 

6  5858    202 

6  5887   313 

8  6035   153 

66  6060.  6102    960 

88  6189,  6190   88 

8  6646   364 

8  6730  637,  639 

8  6746    508 

68  8754,  6755   112 

6  6770    646 

8  6870   168 

6  6916    634 

8  7086    200,  320,  527 

68  7133.  7148   534 

6  7149   309 

6  7151   168 

8  7154    534 

6  7276    522 

66  7283,  7304.  7305   102 

6  7620    869 

8  7635  173,  508 

6  7737    517 

6  7829    608 

8  7842   162 

LAWS. 

1898-99,  p.  1168.  |  14. . . .  364 

1898-99,  p.  1517   592 

1903,  p.  289   57 

Sess.)  p.  69   57 


p.  Z8» 

[Sp.  s 
(Sp.  s 


1907 

1909  (Sp.  Sess.)  p.  10,  8  3  544 
1909  (Sp.  Sess.)  p.  63....  185 
1909  (Sp.  Sess.)  pp.  64,  66, 
88  4,  9. .......«••  185 


1909  (Sp.  Sess.)  p.  76,  | 

22,  subsec.  6a...  185 

1909  (Sp.  Sess.)  p.  92,  8  32 

509,  510.  637.  639 

1909  (Sp.  Sess.)  p.  258  192 

1909  (Sp.  Sess.)  p.  312,  8 

17   530 

1909  (Sp.  Sess.)  pp.  312, 

314,  88  18.  20,  21   102 

1909  (Sp.  Sess.)  p.  815.  | 

23   522,  530 

1909  (Sp.  Sess.)  p.  317.  6 

29   80.  530 

1909  (Sp.  Sess.)  p.  317.  J 

32   80,  530,  537,  653 

1911,  p.  192   958 

1911,  p.  198   645 

1911,  p.  316  112 

191L  p.  348.  8  19    301 

1911,  p.  370.  8  2   525 

191L  p.  587   533 

FLORIDA. 

CONSTITUTION. 


847 
769 
271 
847 
237 


Art  8, 
Art  3, 
Art.  3, 
Art  4, 
Art  5, 
Art.  8, 
Art  10; 8  1 
Art  11,  68  1,  2 

GENERAL  STATUTES  1906. 

142    945 

1320   942 

8  1693,  1694. . .  .274,  504,  782 
1707   504 

|$  2273,  2295,  2300-2309  426 

2390  '.  237 

2739    433 

8  2893,  2896    443 

3105   433 

I  3145,  3146    504 

3147   274 

3228    601 

3304   946 

3628    454 

CITY  CHARTERS. 

Lakeland,  6  70.  Laws 
1911.  ch.  6363.  Amend- 
ed by  Sp.  Laws  1913,  ch. 
6711    271 

SPECIAL  LAWS. 

1913,  ch.  6705   769 

1913,  ch.  6711   271 


LAWS. 
1891,  ch.  4089.  6  4. 


1907,  ch.  5597."  

1909,  ch.  5897.  8  1  

1911,  ch.  6237  

1911,  ch.  6237.  8  3  

1911,  ch.  6363.  8  70. 
Amended  by  Sp.  Laws 
1913.  ch.  6711  

1912,  ch.  6415  

1912,  ch.  6415,  88  3,  9.... 


775 
353 
751 
847 
847 


271 
847 
847 


LOUISIANA. 

CONSTITUTION  1879. 
Art  90   853 

CONSTITUTION  1898. 

Art  85  124,  229,  76^ 

Art  94.   853 
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Art.  05   388 

Art.  96   481 

Art  98  145,  853 

Art  101   793 

Art  170   129 

Art  179    868,  1007 

Art  193   897 

Art.  210   476 

Art.  230   985 

Art  233  888,  894 

CONSTITUTION  1913. 
Art  326   853 

REVISED  CIVIL  CODE. 

Art  159   708 

Art  306   380 

Art  339   905 

Art  351   380 

Art  506   713 

Art  861   918 

Art  1148   708 

Art  1323   380 

Art  1624   898 

Art  1934   923 

Art  1976   690 

Art.  2024   684 

Art  2208  1003 

Art  2234   126 

Art  2266   713 

Art.  2275   921 

Art.  2286   801 

Art.  2315   146 

Art.  2315.  Amended  by 
Laws  3884,  No.  71;  Laws 

1908.  No.  120   495 

Art.  2399   905 

Arts.  2440,  2462    921 

Arts.  2655,  2656   120 

Arts.  2811-2814   230 

Art.  2991   130 

Art.  3217   490 

Art.  3310.   713 

Art.  3536   823 

Art.  3556.   801 

CODE  OF  PRACTICE. 

Art  116   150 

Art  162   142 

Art  177  150,  407 

Art.  195   150 

Art  242   479 

Art  345   801 

Art.  375  1017 

Art.  375.     Amended  by 

Laws  1886,  No.  50  1017 

Art  592   897 

Art  593   116 

Art.  734   766 

Arts  739,  740   922 

Arts.  887,  888    897 

Art.  897   805 

Art  902   801 

Art  964   150 

REVISED  STATUTES. 

|  126   878 

t  691.  Amended  by  Laws 
1902,  No.  204;  Laws 
1910,   No.   157;  Laws 

1912,  No.  193....   926 

I  865.   Amended  by  Laws 

1882,  No.  11  403 

f  910.   Amended  by  Laws 

1902,  No.  66  141 

|  986   141 

§  991  868,  1007 


|  997.    Amended  by  Laws 

1880,  No.  36    680 

|  1034.   Amended  by  Laws 

1888,  No.  141  971 

f  1211.   Amended  by  Laws 

1884,  No.  76   388 

|§  1214,  2068   388 

I  2624   711 

§  2778.   Amended  by  Laws 

1884,  No.  76    388 

I  2897   399 

LAWS. 

1874,  No.  66    490 

1878,  No.  25  380,  863 

1878  (Ex.  Sess.)  No.  24...  680 

1880,  No.  3G  680 

1880,  No.  80.   Amended  by 

Laws  1896,  No.  126   894 

1882,  No.  11  403 

1884,  No.  71  495 

1884,  No.  76    388 

1886,  No.  50  1017 

1886,  No.  83.   Amended  by 

Laws  1902,  No.  66   409 

1888,  No.  141  971 

1890,  No.  78   497 

1896,  No.  8  388 

1896,  No.  10  414,  718 

1896,  No.  45,  8  14   286 

1896,  No.  126   894 

1898,  No.  103   388 

1898,  No.  105   977 

1898,  No.  127   139 

1898,  No.  135    411,  680 

1898.  No.  136  139.  803 

1898,  No.  136,  |  15,  sub- 
sec?  20  918 

1898,  No.  152,  §§  21,  23, 

44  7..V.. ......  993 

1898,  No.  158   388 

1898,  No.  159   827 

1898,  No.  159,  §  1,  subsec.  2  289 

1898,  No.  159,  8  2   827 

1898,  No.  159.  8  4   289 

1898,  No.  159,  8  8   827 

1898,  No.  170,  88  53,  65, 

70.  72    888 

1898,  No.  171   139 

1898,  No.  171,  8  2  719 

1898,  No.  171,  8  9   757 

1902,  No.  34   417 

1902,  No.  50.  8  5    757 

1902.  No.  66  141.  409 

1902,  No.  204   926 

1902,  No.  221   388 

1904,  No.  16   985 

1904,  No.  41   868 

1904,  No.  41.  8  2  1007 

1904,  No.  64,  88  3,  63,  71,  

85.  88  1008 

1904,  No.  188   760 

1906,  No.  124   399 

1906,  No.  134   829 

1908,  No.  40   388 

1908,  No.  67   126 

1908,  No.  106   289 

1908,  No.  120   495 

1908,  No.  176   415 

1910,  No.  44   142 

1910,  No.  48.  8  3   417 

1910,  No.  148   277 

1910,  No.  151   918 

1910,  No.  157   926 

1910,  No.  249   921 

1910,  No.  315,  8  81   894 

1912,  No.  18.   129 

1912,  No.  19  768,  873 


1912,  No.  50.   880 

1912,  No.  52    829 

1912,  No.  156   940 

1912,  No.  157   281 

1912,  No.  193   926 

1912,  No.  196   873 

1912,  No.  198,  8  6   476 

1912,  No;  220   137 


MISSISSIPPI. 

CONSTITUTION  1890. 

8  5,  6   241 

31   377 

§  153,  165, 177   241 

193   461 

273    241,  469 

ANNOTATED  CODE  1892. 
8  838,  849    729 

CODE  1906. 

86   209 

87    734 

565    833 

584    5 

793    468 

8  903,  914    729 

924    929 

940   737 

1169   740 

1481   373 

88  1682-1727   467 

88  1682-1727.  Amended 
by  Laws  1912,  ch.  202. .  418 

8  1689    375 

8  1696.   Amended  by  Law? 

1910,  ch.  189    375 

6  1698   375 

f  1917    838,  937 

§  1938  737 

I  1985.   Amended  by  Laws 

1912,  ch.  215  838 

|  2052   658 

8  2085   420 

8  2522   5 

8  2779   212 

8  2787   5 

8  2788    844 

8  3095    660 

|  3114...-  966 

8  3125   724 

5  4043   838 

I  4056.   Amended  by  Laws 

1908,  ch.  194   461 

4067.   842 

4223,  4233   833 

4412   938 

4779   658 

4851   965 

4936    736 

LAWS. 

1908,  ch.  76.  8  1   835 

1908,  ch.  167   723 

1908,  ch.  194    461,  727 

1910,  ch.  105    929 

1910,  ch.  135    838 

1910,  chs.  189,  190   375 

1910,  ch.  358   241 

1912,  ch.  196,  88  2,  3,  4,  5, 

14   .......  375 

1912,  ch.  202   418 

1912,  ch.  215          461,  727,  838 

1912,  ch.  260   834 

1912,  ch.  260,  8  L  subsec  1  834 
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STAY. 

See  Appeal  and  Error,  88  458,  485. 

STENOGRAPHERS. 

See  Courts,  f  57. 

STOCK. 

See  Corporations,  58  83-121. 

STOCKHOLDERS. 

See  Corporations,  f  228. 

STREET  RAILROADS. 

See  Appeal  and  Error,  8  1173;  Carriers. 

H.  REGULATION  AND  OPERATION. 

1 90  (Ala.)  In  an  action  for  injuries  to  an 
automobile  in  collision  with  a  street  car?  wheth- 
er the  machine  was  or  was  not  registered  in 
compliance  with  the  criminal  laws  of  the  state 
was  immaterial.— Birmingham,  Ry.,  Light  & 
Power  Co.  v.  iEtna  Accident  &  Liability  Co., 
64  So.  44. 

i  110  (Ala.)  In  an  action  for  injuries  to  an 
automobile  in  collision  with  a  street  car,  a  plea 
of  plaintiffs  continuing  negligence  held  a  com- 
plete answer  to  counts  of  the  complaint  set- 
ting up  defendant's  subsequent  negligence  as  a 
ground  of  recovery.— Birmingham  Ry.,  Light  & 
Power  Co.  v.  iEtna  Accident  &  Liability  Co., 
64  So.  44. 

STREETS. 

See^Hjghwaysj^  Municipal  Corporations,  gjj 

SUBSCRIPTIONS. 

See  Corporations,  ff  83,  90. 

SUMMARY  PROCEEDINGS. 

See  Dismissal  and  Nonsuit,  8  65. 

SUMMONING. 

See  Jury,  §|  68,  70. 


See  Process. 


SUMMONS. 
SUNDAY. 


See  Time,  |  10. 

8  1 2  (Ala.App.)  Where  the  purchaser  of  goods 
gave  a  traveling  salesman  an  order  for  purchase 
on  Sunday,  which  order  was  transmitted  to 
plaintiffs  and  accepted  by  them  on  a  week  day, 
the  contract  was  not  a  Sunday  contract,  the 
minds  of  the  parties  not  meeting  until  accept- 
ance of  the  order. — Wheeler  v.  Krohn,  Fechheim- 
er  &  Co.,  64  So.  179. 

8  13  (Fla.)  A  contract  for  sale  of  goods  held 
not  void  because  executed  on  Sunday. — Green- 
blatt  v.  McCall  &  Co.,  64  So.  748. 

§  30  (La.)  A  verdict  may  be  rendered  on  Sun- 
day where  the  case  had  been  to  the  jury  prior 
thereto.— State  v.  Jackson,  64  So.  481. 

SUPERSEDEAS. 

See  Appeal  and  Error,  8  485. 

SURRENDER. 

See  Cancellation  of  Instruments. 

SURVIVING  PARTNERS. 

See  Partnership,  8  246. 

SWINDLING. 

See  False  Pretenses. 


TAXATION. 

See  Adverse  Possession,  I  88;  Drains,  If  76- 
83;  Elections,  8  83:  Evidence,  88  158,  400. 
471 ;  Highways,  I  130 ;  Licenses ;  T.^gs  and 
Logging,  8  3;  Municipal  Corporations.  SS 
406-516;  Principal  and  Agent,  §  69;  Stat- 
utes, 8  64. 

H.  CONSTITUTIONAL  REQUIRE- 
MENTS AND  RESTRICTIONS. 

■  8  42  (La.)  A  state  may  legally  adopt  separate 
classifications  for  foreign  and  domestic  corpora- 
tions, and  impose  a  larger  license  tax  on  the 
former  than  on  the  latter  class. — Hunter  t. 
Wells  Fargo  Express  Co.,  64  So.  139. 

8  47  (La.)  That  a  foreign  corporation  has  de- 
clared its  domicile  at  New  Orleans  and  pays  its 
tax  there  does  not  preclude  another  municipal- 
ity where  it  is  doing  business  from  collecting 
another  tax  imposed  under  authority  of  Act  No. 
136  of  1898.— -Hunter  v.  Wells  Fargo  Express 
Co.,  64  So.  139. 

8  55  (Ala.)  Under  Const  1901,  f  194,  pro- 
viding for  a  poll  tax  and  that  it  shall  become 
due  and  payable  on  the  1st  day  of  October,  the 
Legislature  cannot  change  the  time  for  the  ac- 
crual of  poll  taxes.— Shepherd  v.  Sartain,  64 
So.  57. 

Gen.  Acts  Sp.  Sees.  1907.  p.  69,  relating  to 

S>11  taxes  held  invalid,  being  in  violation  of 
onst.  1901,  8  194.— Id. 

m.  LIABILITY  OF  PERSONS  AMD 
PROPERTY. 

(A)  Private  Periou  and  Property  im  Gen- 
eral. 

8  106  (Ala.)  Liability  of  persons  between  the 
ages  of  21  and  45  years  to  the  payment  of  poll 
taxes  is  dependent  upon  the  status  of  the  per- 
son at  the  beginning  of  each  tax  year,  which  is 
fixed  by  Const.  1901,  8  194.— Shepherd  Sar- 
tain, 64  So.  57. 

One  who  becomes  21  years  of  age  by  the  1st 
day  of  October  is  subject  to  the  poll  tax  doe  on 
that  day,  but  one  who  becomes  21  years  after 
the  1st  day  of  October  is  not  subject  to  the 
poll  tax  and  his  poll  tax  begins  the  next  suc- 
ceeding October.— Id. 

One  reaching  45  yean  of  age  before  the  1st 
day  of  October  in  any  year  is  not  subject  to 
poll  taxes  for  that  year,  but  one  who  does  not 
reach  that  age  until  after  the  1st  day  of  Octo- 
ber is  subject  to  poll  taxes  due  on  that  day.— 
Id. 

(B)  Corporations  and  Corporate  Stock 
and  Property. 

8  164  (La.)  The  state  may  tax  the  intrastate 
business  done  by  a  foreign  corporation  engaged 
in  interstate  commerce.— Hunter  t.  Wells  Fargo 
Express  Co.,  64  So.  139. 

(D)  Exemption*. 

8204  (Ala.)  Under  the  redisricting  act  of 
1903,  p.  289  (Code  1907,  S§  1689-1701).  the 
former  exemption  of  township  school  trustee* 
from  payment  of  poll  taxes  will  be  extended  by 
implication  to  the  new  district  school  trustees. 
—Shepherd  v.  Sartain,  64  So.  57. 

The  omission  from  Code  1907  of  the  provision 
in  Code  1896  exempting  school  trustees  from 
the  payment  of  poll  taxes  will  not  affect  the 
right  to  exemption  of  those  trustees  who  served 
out  terms  beginning  prior  to  the  adoption  of 
the  Code  of  1907.-5d. 

Under  Code  1907,  8  2061,  subd.  6.  exempting 
from  poll  tax  all  persons  permanently  disabled 
whose  taxable  property  does  not  exceed  $500, 
the  disability  must  be  one,  either  physical  or 
mental,  which  materially  impairs  aptitude  or 
capacity  for  earning  a  living.— Id. 

Under  Code  1907,  8  2061.  subd.  6,  no  re- 
current or  intermittent  maladies  will  bring  the 
person  within  the  exemption.— Id. 
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1 204  (La.)  A  statute  exempting  property  from 
taxation  will  be  strictly  construed.— Louisiana 
A  A.  Ry.  Co.  v.  State  Board  of  Appraisers,  64 
So.  086. 

1 23 1  (La.)  Const  art.  230,  exempting  from 
taxation  for  a  period  of  ten  years  those  rail- 
roads built  prior  to  1004,  held  not  to  apply  to 
a  private  logging  railroad,  or  a  tramway. — 
Louisiana  &  A.  Ry.  Co.  v.  State  Board  of  Ap- 
praisers, 64  So.  085. 

Under  the  constitutional  amendment  of  1004 
(Acts  1004,  No.  16),  the  right  to  exemption  from 
taxation  of  certain  railroads  follows  the  railroad 
into  whatever  hands  it  may  come,  though  it 
consolidate  with  another  road.— Id. 

|242  (Ala.)  Under  Const  1001,  §  91  a  lot 
and  building  used  for  school  purposes,  but  in- 
cidentally as  a  lodging  and  boarding  house, 
held  not  exempt. — Anniston  City  Land  Co.  v. 
State,  64  So.  110. 

V.  LEVY  AND  ASSESSMENT. 
(O  Mode  of  AMCMment  1b  General. 

§  362'/4  (Ala.)  Proceeding  by  the  state  to  as- 
sess for  the  current  year  and  the  three  preced- 
ing years,  in  which  it  was  alleged  to  have  es- 
caped taxation  on  property  which  had  been  as- 
sessed, and  the  taxes  paid,  less  a  claimed  ex- 
emption, held,  in  view  of  Code  1806.  §  3070, 
prohibiting  any  change  in  the  valuation  of  any 

f (receding  year,  where  the  taxes  have  been  col- 
ected,  to  be  in  effect  a  proceeding  to  revise 
such  assessments,  and  to  attack  their  validity, 
which  could  not  be  maintained.— Anniston  City 
Land  Co.  v.  State,  64  So.  110. 

'K>  Aiiemunrnt  Rolls  or  Hooka. 

5  446  (Ala.)  Where  the  state  has  once  pro- 
ceeded, by  its  duly  constituted  agents,  to  the 
assessment  and  valuation  of  property,  such  de- 
termination is  judicial  and  conclusive,  unless 
impeached  for  fraud  or  want  of  jurisdiction,  or 
reversed  and  set  aside  by  some  tribunal  having 
authority  to  review. — Anniston  City  Land  Co. 
State,  64  So.  110. 

Where  land  has  been  returned  for  assessment, 
and  accepted  by  the  commissioners'  court,  and 
the  taxes  so  fixed  have  been  collected,  though 
as  to  part  of  the  property  an  exemption  was 
claimed,  such  assessments  cannot  be  impeached 
for  errors  or  irregularities  in  a  collateral  pro- 
ceeding by  the  state  purporting  to  collect  back 
taxes.— Id. 

Under  the  statute  requiring  assessments  to 
be  shown  by  the  assessment  roll,  held  that,  ex- 
cept to  explain  descriptive  matter  suggested  by 
the  roll  itself,  the  roll  imported  complete  verity, 
and  could  not  be  altered  by  parol  evidence.— Id. 

(<5)  Review,  Correction,  or  Setting  Aside 
of  Amemneat. 

§500  (La.)  Evidence  in  an  action  to  cancel  an 
assessment  on  railroad  property  on  the  ground 
that  it  was  exempt  from  taxation  under  Const 
art.  230,  held  to  show  that  only  one-half  of  the 
road  was  constructed  prior  to  April  1.  1001, 
and  that  as  to  this  part  it  was  not  within  the 
exemption  period  of  ten  years. — Louisiana  &  A. 
R.  Co.  v.  State  Board  of  Appraisers,  64  So. 
085. 

IX.  SALE  OF  LAND  FOB.  NONPAY- 
MENT OF  TAX. 

1 679  (La.)  Under  Act  No.  315  of  1010,  »  61, 
the  collection  of  taxes  from  a  person  claiming 
to  be  the  owner  of  property  will  not  estop  the 
state  and  its  transferee,  where  the  claimant  does 
not  show  that  he  has  been  in  actual  physical 
possession  while  the  property  was  being  improp- 
erly assessed  to  him.— Quaker  Realty  Co.  v. 
Purcell,  64  So.  804. 

Where  the  tax  debtor's  title  has  been  entirely 
divested  by  forfeiture  and  adjudication  to  the 
state  for  delinquent  taxes,  be  cannot  question 
whether  the  state,  acting  through  the  auditor 


in  conveying  the  state's  title  so  acquired,  haa 
conformed  to  the  requirements  of  Act  No.  80  of 
1880,  as  amended  by  Act  No.  126  of  1806.— Id. 

X.  REDEMPTION  FROM  TAX  SALE. 

|  709  (La.)  Where  lands  of  two  or  more  per- 
sons have  been  included  in  the  same  assessment 
and  sold  at  tax  sale,  the  statute  relative  to  the 
collection  of  assessments  (Revenue  Act  of  1808, 
if  70,  72)  does  not  authorize  correction  of  the 
assessment  after  sale,  so  that  the  property  may 
be  redeemed  in  parcels.— Pourciau  v.  Angelica, 
64  So.  888. 

8  710  (La.)  Where  three  tracts  of  land  were 
sold  at  tax  sale,  under  an  assessment  against  A., 
and  B.,  having  record  title  to  one  tract,  tender- 
ed to  the  purchaser  the  total  amount  of  taxes, 
costs,  and  penalties  paid  by  him,  under  Const, 
art  233  (Act  No.  170  of  1808,  §  53),  which  the 
purchaser  declined,  and  where  B.  then  depos- 
ited the  money  with  the  collector,  pursuant  to 
section  65,  with  a  written  statement  that  it  was 
tendered  to  redeem  two  of  the  tracts,  which 
deposit  the  purchaser  refused,  held,  that  the  ten- 
der worked  a  redemption  of  the  property  as  a 
whole.— Pourciau  v.  Angelloz>  64  So.  888. 

XI  TAX  TITLES. 

(A)  Title  and  Rlsnta  of  Parehaaer  at  Tax 
Sale. 

i  734  (Ala.)  In  order  to  divest  title  to  realty 
by  a  tax  sale,  there  must  be  a  substantial  com- 
pliance with  the  statutory  requirements. — Doe 
ex  dem.  Standifer  v.  Styles,  64  So.  345. 

§  734  (La.)  A  tax  sale  of  lands  under  a  sec- 
ond assessment  for  the  same  year  is  a  nullity, 
where  the  taxes  under  the  first  assessment  have 
been  paid.— Bell  v.  Germain  Boyd  Lumber  Co.,. 
64  So.  223. 

(B)  Tax  Deeds. 

J 788  (Ala.)  One  asserting  rights  under  a  tax 
e  has  the  burden  of  showing  substantial  com- 
pliance with  the  statute.— Doe  ex  dem.  Standi- 
fer v.  Styles,  64  So.  345. 

(O)  Actions  to  Confirm  or  Try  Title. 

8  805  (Ala.)  Failure  of  the  judge  of  probate 
to  sign  the  decree  for  the  sale  of  land  for  taxes 
made  the  tax  sale  void,  and  hence  the  purchaser 
could  not  rely  on  such  sale  to  support  a  claim  of 
adverse  possession  under  the  three-year  limita- 
tions (Code  1886,  8  606).— Doe  ex  dem.  Standi- 
fer v.  Styles,  64  So.  345. 

In  order  to  enable  the  purchaser  at  a  tax  sale- 
to  claim  by  adverse  possession  under  the  three- 
year  limitations  (Code  1886,  §  606),  he  must 
have  had  actual  possession  of  the  land. — Id. 

The  payment  of  taxes  on  land  and  offers  to- 
sell  it  is  pot  evidence  of  the  actual  possession 
required  to  claim  by  adverse  possession  under 
the  three-year  limitations.— Id. 

8  805  (La.)  Under  Const  art  233,  possession 
of  property,  acquired  after  three  years  had 
elapsed  from  adoption  of  Const.  1808,  could  not 
affect  the  title  to  property  sold  for  delinquent 
taxes  prior  to  such  adoption.— Quaker  Realty 
Co.  v.  Purcell,  64  So.  804. 

The  three-year  term  of  prescription  establish- 
ed by  Const  art  233,  runs  in  favor  of  the  state. 

TAX  DEEDS. 

See  Taxation,  |  788. 

TAX  TITLES. 

See  Taxation,  88  734-805. 

TELEGRAPHS.  AND  TELEPHONES. 

II.  REGULATION   AND  OPERATION. 

f  56  (Miss.)  An  undisclosed  principal  of  the  • 
addressee  of  a  telegram  has  no  right  of  action 
against  th»  telegraph  company  for  damage  sus- 
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tained  by  him  because  of  an  error  in  the  trans- 
mission of  the  message.— Stuard  ▼.  Western 
Union  Telegraph  Co.,  64  So.  835. 

Laws  1908,  c  76,  §  1,  relating  to  the  deliv- 
ery of  telegrams,  does  not  change  the  rule  that 
the  undisclosed  principal  of  the  addressee  of  a 
telegram  cannot  sue  the  telegraph  company  for 
errors  in  transmission. — Id. 

g  66  (Ala.)  In  an  action  for  delay  in  deliver- 
ing a  death  message,  evidence  held  to  show  that 
the  message  was  delivered  in  ample  time  for 
plaintiff  to  have  attended  the  funeral  with  ordi- 
nary diligence.— Little  v.  Western  Union  Tele- 
graph Co.,  64  So.  556. 

f  67  (Miss.)  Telegrams  sent  by  two  planters 
to  plaintiff,  in  reply  to  telegrams  from  him,  held 
not  sufficient  to  complete  a  contract  between  the 
parties  for  the  plaintiff  to  furnish  tenants  to 
the  planters,  so  as  to  render  the  telegraph  com- 
pany liable  for  delay  in  delivery.— Postal  Tele- 
graph Co.  v.  Criscoe.  64  So.  933. 

TENANCY  IN  COMMON. 

EL  MUTUAL    RIGHTS,   DUTIES,  AND 
LIABILITIES  OF  COTENANTS. 

S  15  (Fla.)  Where  the  only  acts  of  ownership 
by  defendant  in  partition  over  uninclosed  wild 
land  were  occasionally  to  get  firewood,  fence 
posts,  and  sand  therefrom,  payment  of  taxes, 
and  excluding  trespassers,  and  occasionally  go- 
ing over  the  land,  he  did  not  have  such  adverse 
possession  as  could  ripen  into  title  by  prescrip- 
tion.—Price  v.  McLcod,  64  So.  769. 

g  28  (Miss.)  On  an  accounting  in  partition 
between  cotenants  and  one  purchasing  from 
another  cotenant  who  purchased  the  common 
property  at  a  foreclosure  sale,  the  purchaser 
should  be  charged  with  the  proportion  of  rea- 
sonable rents  for  the  time  he  is  in  possession, 
which  would  have  gone  to  the  other  cotenants, 
and  credited  with  their  part  of  one-half  of  the 
amount  expended  in  purchasing  the  property 
on  foreclosure,  with  interest. — Dickerson  v. 
Weeks,  64  So.  731. 

1 30  (La.)  Where  a  vendee,  co-owner  and  agent 
purchased  a  prior  judicial  mortgage  on  the 
property,  he  could  not  charge  his  vendor  with 
more  than  one-half  the  cost  of  removing  the  in- 
cumbrance.— Latour  v.  Guillory,  64  So.  130. 

1 30  (Miss.)  Where  the  note  secured  by  the 
trust  deed  under  which  land  was  sold  and  pur- 
chased by  a  tenant  in  common  was  the  joint 
note  of  himself  and  his  wife,  so  that  each  was 
only  liable  for  one-half  thereof,  such  cotenant 
was  only  entitled  to  charge  the  common  prop- 
erty with  the  payment  of  one-half  of  the  note, 
which  was  paid  upon  foreclosure  of  the  trust 
deed.— Dickerson  v.  Weeks,  64  So.  731. 

§38  (Miss.)  Mere  lapse  of  time  will  not  bar 
one  tenant  in  common  from  availing  himself  of 
the  benefit  of  the  purchase  by  a  cotenant  of  an 
outstanding  title  to  the  common  property,  in 
absence  of  circumstances  of  estoppel,  provided 
the  property  purchased  be  charged  with  a  lien 
securing  the  purchasing  tenant  for  repayment 
of  the  money  expended. — Dickerson  Weeks, 
64  So.  731. 

Where  a  decedent's  husband  in  1898  purchas- 
ed at  a  trust  deed  sale  property  in  which  the 
husband  and  heirs  were  tenants  in  common,  and 
in  1902  conveyed  the  property  to  defendant,  at 
which  time  the  heirs  were  of  age,  the  heirs  can- 
not' in  1911  maintain  partition  against  de- 
fendant to  recover  such  property,  and  hence 
cannot  complain  of  any  condition  attached  to 
the  decree  partitioning  the  property  to  them. 
— Id. 

HI.  RIGHTS  AND  LIABILITIES  OF 
COTENANTS  AS  TO  THIRD 
PERSONS. 

i  55  (Ala.)  One  tenant  in  common  is  not  a 
necessary  party  to  his  cotenant's  bill  to  redeem 
from  a  mortgage  on  the  common  property. — 
Bailey  t.  Jefferson,  64  So.  955. 


TENDER. 

See  Bills  and  Notes,  §  365;  Taxation,  f  710, 

TERM. 

See  Courts,  f  66. 

TESTAMENTARY  CAPACITY. 

See  WUls,  §  55. 

THEFT. 

See  Larceny. 

THREATS. 

See  Assault  and  Battery,  if  84,  86. 

•  TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  gg  337-351,  387;  Bank- 
ruptcy, g  417;  Certiorari,  gg  40,  60:  Crimi- 
nal Law,  gg  279,  693;  Jury,  §  148;  Logs  and 
Logging,  §  3;  Tenancy  in  Common,  |  38: 
Taxation,  gg_55,  106;  Vendor  and  Purchaser, 
gg  75,  78;  Wills,  §  481. 

8  ID  (La.)  Under  Rev.  St  g  1034,  as  amended 
by  Act  No.  141  of  1888,  a  motion  for  appeal 
made  on  the  fourth  day  after  service  of  notice 
of  judgment  of  forfeiture  of  an  appearance  bond, 
while  a  Sunday  intervened,  is  timely. — State  v. 
Griffin,  64  So.  971. 

TITLE. 

See  Adverse  Possession;  Attorney  and  Client. 
|  114;  Deeds.  §  8;  Ejectment,  I  13;  Part- 
nership, g  246;  Sales,  gg  201,  233;  Specific 
Performance,  |  20;  Statutes,  f  120. 

TOOLS. 

See  Master  and  Servant,  H  101-125. 

TORTS. 

See  Assault  and  Battery,  gg  13-43;  Death: 
Fraud;  Libel  and  Slander;  Malicious  Pros- 
ecution; Municipal  Corporations,  gg  755-821; 
Negligence;  Trover  and  Conversion, 

TOWNS. 

See  Municipal  Corporations. 

TRANSCRIPTS. 

See  Appeal  and  Error,  gg  597,  640l 

TREES. 

See  Municipal  Corporations,  g  696% 

TRESPASS. 

See  Appeal  and  Error,  gg  1033,  1068;  Assault 
and  Battery,  M  13-43;  Carriers,  gg  355-3S2: 
Highways,  5  96:  Master  and  Servant  §  2S4: 
Railroads,  gg  273^-276,  389;  Sheriffs  and 
Constables,  gg  187-140;  Trial,  g  200. 

TRIAL. 

See  Adverse  Possession,  gg  115,  116;  Appeal 
and  Error,  gg  169-273,  500,  701,  994-1015. 
1062,  1064,  1066-1068;  Assault  and  Battery, 
g  43;  Bills  and  Notes,  g  537;  Carriers,  H 
320,  321,  347,  382;  Certiorari,  g  68;  Con- 
tracts, g  176;  Corporations,  g  433;  Costs: 
Criminal  Law,  gg  622-894.  1122,  1172-  Dam- 
ages, g  83;  Ejectment,  gg  109,  110;  Einbez- 
alement,  g  47;  Equity,  g  373;  Explosives,  g 
12;  Frauds,  Statute  of,  g  159;  Homestead, 
g  181%;  Homicide,  gg  28.  289-310;  Hospi- 
tals, g  8;  Insurance,  gg  668,  825;  Into xi cat- 
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L-.n  ,  inongages,  %  ox^;  municipal  corpora- 
tions, §  821;  New  Trial;  Parent  and  Child, 
S  7:  Railroads,  f  350;  Rape,  §5  87-69;  Sales, 
\\  233,  363,  364;  Sheriffs  and  Constables,  § 
140;  Sodomy,  §  7:  Sunday,  |  30;  Use  and 
Occupation,  §  11;  Venue. 

L  NOTICE  OF  TRIAL  AND  PRELIMI- 
NARY PROCEEDINGS. 

1 1  (La.)  Where  defendant  files  one  exception 
after  another,  instead  of  filing  all  at  one  time, 
the  trial  court  may  order  the  last  exception  to 
stand  as  an  answer  and  direct  the  clerk  to  con-, 
sider  the  case  at  issue  and  place  it  on  the  call 
docket— Egan  v.  Hotel  Grunewald  Co.,  64  So. 
698. 

m.  COURSE  AND  CONDUCT  OF 
TRIAL  IN  GENERAL. 

518  (Fla.)  Litigants  should  take  steps  pro- 
ed  by  the  rules  of  practice,  and  adapt  them- 
selves to  any  changes  in  such  rules  of  which 
they  have  notice.— Turner  v.  Jones,  64  So.  502. 

§ 26  (Ala.)  Whether  a  trial  should  be  suspend- 
ed at  request  of  a  party,  till  arrival  of  a  wit- 
ness, not  previously  summoned,  is  in  the  sound 
discretion  of  the  trial  court.— Continental  Cas- 
ualty Co.  v.  Ogburn,  64  So.  619. 

IV.  RECEPTION  OF  EVIDENCE. 

(O  Objections,  Motions  to  Strike  Oat,  and 
Exceptions. 

§82  (Ala.)  Where  the  fact  was  relevant,  but 
the  mode  of  proof  was  not  competent,  the  court 
was  not  in  error  in  overruling  a  general  objec- 
tion thereto,  or  the  objection  that  it  was  irrele- 
vant—Gilley  v.  Denman,  64  So.  97. 

§91  (La.)  A  motion  to  strike  testimony  ad- 
mitted without  objection  was  properly  over- 
ruled—Brown v.  Producers'  Oil  Co.,  64  So. 
674. 

V.  ARGUMENTS  AND  CONDUCT  OF 

COUNSEL. 

1 1 14  (Ala.)  Where  the  evidence  in  ejectment 
showed  that  defendants,  claiming  by  adverse 
possession,  had  been  in  possession  since  1882,  it 
was  not  error  to  permit  defendant's  counsel  to 
so  state  in  argument,  though  such  possession 
could  not  have  been  adverse  until  termination 
of  the  life  estate  in  1896.— Jordan  v.  Smith,  64 
So.  317. 

.1 122  (Miss.)  Where  the  railroad  company 
did  not  produce  the  engineer  in  charge  of  the 
train  which  ran  down  decedent,  it  is  not  im- 
proper for  plaintiff's  attorney  to  comment  up- 
on the  company's  failure,  for  the  engineer  was 
in  its  control  and  should  have  seen  the  entire 
occurrence.— Mississippi  Cent  R.  Co.  v.  Robin- 
son. 84  So.  838. 

J 128  (Ala.App.)  Remarks  of  plaintiffs  conn- 
that,  if  the  jury  returned  a  quotient  verdict, 
somebody  would  be  picking  up  scraps  of  paper 
to  see  if  it  was  such  a  verdict,  and  have  it  set 
aside,  and  that,  when  a  verdict  was  obtained 
against  a  corporation,  "you  have  to  guard 
against  everything,"  held  highly  improper. — 
Louisville  &  N.  R.  Co.  v.  Mason,  64  So.  154. 

VI.  TAKING  CASE   OR  QUESTION 

FROM  JURY. 

(A)  Questions  of  Law  or  of  Fnct  in  Gen- 
eral. 

§  139  (Fla.)  A  verdict  should  not  be  directed 
on  the  ground  that  a  preponderance  of  the  evi- 
dence is  favorable  to  the  movant,  where  there 
w  some  substantial  evidence  to  support  a  ver- 
Piot  for  the  other  party.— Florida  East  Coast 
Ry.  Co.  v.  Hayes.  64  So.  274. 

A  verdict  may  be  directed  for  one  party, 
where  there  is  no  evidence  upon  which  the  jury 
may  [awfully  find  a  verdict  for  the  other.— Id. 


Bouauie  men  as  10  cne  existence  01  iacxs  rrom 
which  an  ultimate  fact  is  sought  to  be  estab- 
lished, or  where  there  is  room  for  such  differ- 
ence as  to  the  inferences  from  conceded  facta. 
—Id. 

S  139  (Fla.)  A  verdict  should  not  be  directed 
for  defendant,  where  the  evidence  does  not  show, 
as  a  matter  of  law,  that  no  recovery  can  be  had 
on  any  fact  that  the  evidence  tends  to  establish. 
—Jacksonville  Terminal  Co.  v.  Smith,  64  So. 
354. 

§  1 39  (Fla.)  A  verdict  should  not  be  directed 
where  the  evidence  might  authorize  a  differ- 
ence of  opinion  between  reasonable  men  as  to 
the  existence  of  facts  from  which  an  ultimate 
fact  is  sought  to  be  established.— Gunn  v.  City 
of  Jacksonville,  64  So.  435. 

I  140  (Ala.)  Though  the  testimony  of  plain- 
tiff's main  witness  involved  contradictions  not 
easily  reconciled  with  any  consistent  theory  of 
the  facts,  this  was  a  matter  for  the  jury.— Beit- 
man  v.  Birmingham  Paint  &  Glass  Co.,  64  So. 
600. 

8  142  (Fla.)  A  verdict  should  not  be  direct- 
ed where  different  inferences  might  be  drawn 
from  conceded  facts. — Gunn  v.  City  of  Jack- 
sonville, 64  So.  435. 

§  143  (Fla.)  The  credibility  and  probative 
force  of  conflicting  testimony  are  for  the  jury. 
—Tampa  &  J.  Ry.  Co.  v.  Crawford,  64  So.  437. 

§  145  (Ala.App.)  Where  the  complaint  in  ac- 
tion against  railroad  for  personal  injuries  at  a 
crossing,  counted  on  the  violation  of  an  ordi- 
nance as  to  starting  trains,  but  no  proof  of  such 
ordinance  was  given,  it  was  error  to  refuse  to 
instruct  that  there  could  be  no  recovery.— Sea- 
board Air  Line  Ry.  Co.  v.  Taylor,  64  So.  187. 

8  145  (Fla.)  The  court  should  not  submit  to 
the  jury  a  count  in  the  declaration  which  the 
evidence  does  not  tend  to  support— Jacksonville 
Electric  Co.  v.  Dillon,  64  So.  669. 

(D)  Direction  of  Verdict. 

8  171  (Fla.)  The  duty  of  the  court  in  direct- 
ing a  verdict  should  be  cautiously  exercised.— 
Florida  East  Coast  Ry.  Co.  v.  Hayes,  64  So. 
274. 

8  171  (Fla.)  The  court's  discretion  in  ruling 
on  a  motion  to  direct  a  verdict  on  the  evidence 
should  be  cautiously  exercised.— Gunn  v.  City 
of  Jacksonville,  64  So.  435. 

$  178  (Fla.)  The  considerations  and  legal 
principles  that  guide  the  judicial  discretion  in 
directing  a  verdict  are  not  the  same  as  those 
which  control  in  granting  a  new  trial  on  the 
evidence— Florida  "East  Coast  Ry.  Co.  v.  Hayes, 
64  So.  274 ;  Gunn  v.  City  of  Jacksonville,  Id. 
435. 

§  178  (Fla.)  Practically  the  same  rules  con- 
trol in  directing  a  verdict  as  in  sustaining  a 
demurrer  to  the  evidence. — Gunn  v.  City  of 
Jacksonville,  64  So.  435. 

A  motion  for  a  directed  verdict  admits,  not 
only  the  facts  stated  in  the  evidence,  but  also 
every  conclusion  favorable  to  the  adverse  par- 
ty that  might  fairly  be  inferred  from  the  evi- 
dence.— Id. 

VII.  INSTRUCTIONS  TO  JURY. 

(A)  Province  of  Conrt  and  Jury  in  Gen- 
eral. 

§  182  (Ala.)  The  court  properly  refused  re- 
quests which,  if  given,  would  have  taken  from 
the  jury  questions  which  were  for  the  jury.— Bu- 
ford  v.  Graden,  64  So.  552. 

§  187  (Ala.App.)  Instructions  that  if  witness- 
es willfully  testified  falsely  as  to  any  material 
fact,  the  jury  were  authorized  to  disregard  their 
entire  testimony  held  not  to  import  any  direc- 
tion or  command  to  the  jury  so  as  to  limit  their 
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discretion  and  require  them  to  reject  testimony 
which  they  found  to  be  credible.— Seaboard  Air 
Line  By.  Co.xV.  Taylor,  64  So.  187. 

1 191  (La.)  Under  Const  art  179,  Rev.  St 
I  991,  and  Acts  1904,  No.  41,  |  2,  it  is  error 
for  the  trial  judge  to  assume  a  fact  material 
to  the  result,  and  on  the  basis  of  such  assump- 
tion instruct  as  to  the  particular  effect  which 
can  be  attributed  to  it— State  ▼.  King,  64  So. 
1007. 

S  194  (Ala.)  A  party,  announcing  not  ready, 
and  presenting  under  Code  1907,  p.  1521.  rule 
16,  a  statement  of  what  an  absent  witness 
would  testify,  is,  on  the  other  party  admitting 
this,  entitled  to  an  instruction  that  the  state- 
ment is  entitled  to  the  same  consideration  as 
if  the  witness  had  testified :  this  not  invading 
the  province  of  the  Jury.— Ex  parte  Birming- 
ham Ry.,  Light  &  Power  Co.,  64  So.  70. 

S  194  (Ala.)  Whenever  the  evidence  on  any 
given  subject  is  without  dispute,  and  only  one 
rational  conclusion  can  be  drawn  therefrom,  the 
trial  judge  at  the  written  request  of  either  par- 
ty may  properly  charge  as  to  the  effect  of  such 
evidence.— Riley  v.  Fletcher,  64  So.  85. 

|  194  (Ala.)  In  ejectment  an  instruction  that 
a  deed  executed  by  plaintiff's  wife  under  duress 
would  be  invalid  and  would  be  set  aside  held 
not  objectionable  as  undertaking  to  state  the 
burden  or  measure  of  proof.— Gilley  v.  Denman, 
64  So.  97. 

f  194  (Ala.)  An  instruction,  in  an  action  for 
breach  of  warranty,  that  if  plaintiff  saw  the 
printed  note  on  defendant's  billhead  and  read  it 
before  he  purchased,  and  nothing  was  said 
about  the  warranty,  plaintiff  was  presumed  to 
have  contracted  with  reference  to  such  note 
was  erroneous,  where  it  was  merely  a  matter 
of  inference  whether  plaintiff  considered  the 
billhead.— Amzi  Godden  Seed  Co.  v.  Smith,  64 
So.  100. 

A  charge  upon  the  effect  of  evidence,  which 
was  susceptible  of  a  construction  other  than 
that  placed  upon  it  by  the  court  invades  the 
province  of  the  jury.— Id. 

(C)  Form,  Requisites,  and  Sufficiency. 

S  228  (Ala.)  A  request  to  charge,  which  is  in- 
volved and  obscure,  may  be  properly  refused. — 
Riley  v.  Fletcher,  64  So.  85. 

|  237  (Ala.App.)  It  is  not  error  to  refuse  an 
instruction  that,  if  the  minds  of  the  jury  are  in 
a  state  of  confusion  as  to  the  facts  in  issue,  they 
cannot  find  for  plaintiff. — Louisville  &  N.  R. 
Co.  v.  Mason,  64  So.  154. 

§240  (Ala.)  A  party,  announcing  not  ready, 
and  presenting  under  Code  1907,  p.  1521,  rule 
16,  a  statement  of  what  an  absent  witness 
would  testify,  is,  on  the  other  party  admitting 
this,  entitled  to  an  instruction  that  the  state- 
ment is  entitled  to  the  same  consideration  as  if 
the  witness  had  testified ;  this  not  being  argu- 
mentative.—Ex  parte  Birmingham  Ry.,  Light  & 
Power  Co.,  64  So.  70. 

§  244  (Ala.)  A  party,  announcing  not  ready, 
and  presenting  under  Code  1907,  p.  1521,  rule 
16,  a  statement  of  what  an  absent  witness 
would  testify,  is,  on  the  other  party  admitting 
this  entitled  to  an  instruction  that  the  state- 
ment is  entitled  to  the  same  consideration  as  if 
the  witness  had  testified;  this  not  giving  un- 
due prominence  to  part  of  the  evidence.— Ex 
parte  Birmingham  Ry.,  Light  &  Power  Co.,  64 
So.  70. 

CD)  Applicability  to    Pleadings   and  Evi- 
dence. 

§  250  (Ala.)  In  trespass  against  a  road  over- 
seer, it  was  not  error  to  refuse  instructions  that 
the  order  of  the  commissioners'  court  would  be 
no  excuse  for  defendant's  entering  on  plaintiff's 
land,  and  that  an  order  to  open  a  road  would 
be  void  unless  viewers  were  appointed  and  dam- 
ages assessed,  where  no  order  establishing  the 
road  was  ever  entered.— J.  T.  Webb  &  Bros.  v. 
Story,  64  So.  153. 


8  250  (Ala.)  A  charge  Oat  the  burden  is  on 
plaintiff  to  prove  by  evidence,  to  the  reasonable 
satisfaction  of  the  jury,  every  material  allega- 
tion of  his  complaint  or  some  one  count  there- 
of, and  to  find  for  defendant  if  he  has  not  so 
reasonably  satisfied  the  jury  by  the  evidence,  is 
applicable  in  every  case.— Card  well  v.  Louisville 
&  N.  R.  Co.,  64  So.  564. 

251  (Ala.App.)  A  charge  which  misstates  the 
•gations  of  the  pleadings  is  properly  refused. 
— Ewton  v.  McCracken,  64  So.  177. 

1252  (Ala.)  Where  in  ejectment  plaintiff's 
own  evidence  showed  that  some  of  the  facts 
hypothesized  in  one  of  his  requests  to  charge 
did  not  exist,  the  request  was  properly  refused. 
—Riley  v.  Fletcher,  64  So.  85. 

f  252  (Ala.)  In  ejectment  where  defendants 
claimed  under  a  deed  from  plaintiff  and  his 
wife,  and  where  the  wife  testified  that  she  was 
induced  to  sign  it  by  threats  and  duress  on  the 
part  of  her  husband  and  the  grantee,  an  in- 
struction that  under  such  circumstances  the 
deed  could  be  set  aside  held  applicable  to  the 
evidence.— Gilley  v.  Denman,  64  So.  97. 

1 252  (Ala.App.)  Instructions  based  on  a  hy- 
pothesis contradicted  by  the  requesting;  party'i 
own  evidence,  are  properly  refused. — Ewton  v. 
McCracken,  64  So.  177. 

{  252  (Miss.)  Where  there  was  no  evidence 
that  plaintiff  was  entitled  to  ride  on  a  train 
from  which  he  was  ejected,  an  instruction  that, 
if  it  was  the  custom  of  the  train  to  take  pas- 
sengers at  the  station  where  plaintiff  boarded 
it  when  it  stopped  there,  the  jury  should  find 
for  plaintiff,  held  erroneous.— Yazoo  &  M.  V.  K. 
Co.  v.  Aden,  64  So.  790. 

S  252  (Miss.)  An  instruction,  in  a  servant's 
action  for  injury,  to  find  for  him,  if  the  jury 
believe  defendant  guilty  of  the  acts  of  negligence 
complained  of  in  the  declaration,  is  misleading, 
there  being  no  evidence  of  negligence  in  one  of 
the  respects  alleged.— J.  J.  Newman  Lumber  Co. 
v.  Dantzler,  64  So.  931. 

|  253  (Ala.)  An  instruction,  in  an  action  for 
breach  of  warranty,  which  precluded  recovery 
if  defendant  exhibited  to  plaintiff  a  sample  of 
the  kind  of  oats  plaintiff  had  agreed  to  buy, 
though  there  was  evidence  showing  that  de- 
fendant had  not  delivered  the  kind  of  oats  it 
had  agreed  to  deliver  and  plaintiff  had  agreed 
to  buy,  was  erroneous. — Amzi  Godden  Seed  Co. 
v.  Smith,  64  So.  100.  * 

253  (Ala.)  In  an  action  under  Code  1907.  9 
6,  for  the  statutory  penalty  for  the  destruc- 
tion of  trees  and  saplings  by  defendant,  a  road 
overseer,  on  a  road  which  plaintiff  claimed  was 
his  private  property,  where  the  question  of  de- 
fendant's good  faith  was  in  issue,  a  requested 
charge,  that  "the  appointment  of  defendant  at 
overseer  of  the  road  in  question  would  furnish 
no  excuse  for  the  cutting  of  the  trees,"  was 
properly  refused.— J.  T.  Webb  &  Bros.  Story, 
64  So.  153. 

1 253  (Ala.)  A  requested  charge,  in  an  action 
for  damage  to  property  by  rock  blasting,  that 
the  burden  is  on  plaintiff  to  show  that  defendant 
used  dynamite  in  excess  of  what  was  reasonably 
necessary  to  remove  the  rock  .was  properly  re- 
fused, as  excluding  from  consideration  other  neg- 
ligent blasts  than  those  which  resulted  from  an 
excess  of  explosives.— Harbison- Walker  Refrac- 
tories Co.  v.  Scott,  64  So.  547. 

3  253  (Ala.)  An  instruction,  in  an  action  for 
the  death  of  plaintiffs'  mule  while  being  driven 
along  defendant's  railroad  track,  that  there 
coula  be  no  recovery,  nuless  the  jury  were  rea- 
sonably satisfied  from  the  evidence  that  the  em- 
ployes in  charge  of  the  train  were  guilty  of 
more  than  simple  negligence,  held  erroneous,  as 
ignoring  the  issue  of  negligence  subsequent  to 
discovery  of  the  danger.— Brown  &  Flowers  v. 
Central  of  Georgia  Ry.  Co.,  64  So.  681. 

I  253  (Ala.)  Instruction  as  to  defendant's  lia- 
bility, if  she  agreed  to  pay  plaintiff  for  materi- 
als out  of  moneys  due  a  contractor,  though  it 
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acted  upon  it— Beitman  v.  Birmingham  Paint  & 
Glass  Co.,  64  So.  600. 

(B>)  Rcqneiti  or  Prayers. 

§  255  (Ala.)  Where  charges  are  misleading, 
the  proper  remedy  is  to  request  an  explanatory 
charge.— Gilley  v.  Penman,  64  So.  07. 

S  255  (Ala.)  If  plaintiff,  suing  for  an  injury 
at  a  railroad  crossing,  desired  a  definition  of 
the  conditions  under  which  Code  1007,  88  5473, 
5476,  operated  in  his  case,  and  of  their  effeo* 
in  those  conditions,  he  should  apply  to  the  court 
for  proper  instructions.— Cardwell  y.  Louisville 
&  NT  R.  Co.,  64  So.  564. 

§256  (Ala.App.)  Where  a  party  deems  any 
portion  of  the  court's  charge  misleading,  he 
should  request  an  explanatory  instruction. — 
Louisville  &  N.  R.  Co.  v.  Mason,  64  So.  154. 

(F)  Objections  and  Exceptions. 

§  28 1  (Ala.)  An  exception  to  an  instruction, 
part  of  which  was  correct,  was  properly  over- 
ruled.—Gilley  v.  Denman,  64  So.  07. 

(O)  Construction  and  Operation. 

8  296  (Ala.App.)  The  oral  charge,  in  a  par- 
ent's action  for  damages  from  the  employment 
of  his  minor  son,  that  the  complaint  alleged  that 
the  employment  "was  dangerous— it  was  dan- 
gerous to  work  around  a  fertilizer  factory— and 
this  boy  was  a  boy  of  inexperience"  held  not 
objectionable  as  charging  that  the  work  was 
dangerous,  where  that  question  was  left  to  the 
jury  by  other  instructions.— Jefferson  Fertilizer 
Co.  v.  Burns,  64  So.  667. 

TRIAL  DE  NOVO. 

See  Justices  of  the  Peace,  §  166. 

TROVER  AND  CONVERSION. 

See  Appeal  and  Error,  |  1068;  Chattel  Mort- 
gages, §§  176,  292;  Evidence,  |  129;  Land- 
lord and  Tenant,  8  252;  Larceny,  f  70; 
Warehousemen,  §  34. 

n.  ACTIONS. 
(A)  Rl«-ht  of  Action  and  Defenses. 

8  16  (Ala.)  Mere  change  in  the  form  of  things, 
so  long  as  their  identity  can  be  traced,  will  not 
work  a  change  of  ownership,  and  trover  may  be 
maintained  for  their  conversion  or  detention  if 
they  are  removed  from  the  freehold.— Pearce  v. 
Aldrich  Mining  Co.,  64  So.  321. 

The  owner  of  a  freehold  cannot  maintain  tro- 
ver for  chattels  severed  from  the  freehold,  un- 
less at  the  time  of  he  had  actual  or  construc- 
tive possession  of  the  land,  or  if  the  land  was 
held  adversely  to  him.— Id. 

In  an  action  for  conversion  of  chattels  sever- 
ed from  realty,  the  title  to  land  cannot  be  put 
in  issue  unless  it  is  necessary  to  prove  con- 
structive possession  in  plaintiff. — Id. 

Where  plaintiff,  in  an  action  for  conversion  of 
coal  alleged  to  have  been  wrongfully  taken  from 
certain  land,  was  not  in  actual  possession,  he 
-was  entitled  to  prove  his  legal  title  to  show 
constructive  possession,  in  the  absence  of  evi- 
dence that  another  was  in  actual  adverse  pos- 
session.— Id. 

Plaintiff's  employment  of  agents  to  look  after 
certain  lands  for  him  did  not  deprive  him  of 
possession  so  as  to  preclude  his  maintenance  of 
trover  to  recover  for  the  conversion  of  coal  un- 
derlying the  land.— Id. 

• 

(B)  .Juris. ii<  !  ion.    Parties,  Preliminary 
Proceeding",  and  Pleading. 

g  34  (Ala.App.)  In  trover,  a  pica  of  not  guilty 
puts   in  issue  every  matter  which  might  be 
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TRUST  DEEDS.  - 

See  Mortgages. 

TRUSTS. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy,  88  295-303,  418;  Discovery,  § 
19;  Executors  and  Administrators,  88  365, 
391;  Liens,  8  8;  Limitation  of  Actions,  88 
36,  102;  Man  damns,  8  57;  Wills,  88  167,  166. 

L  CREATION,  EXISTENCE,  AND  VA- 
LIDITY. 

(A)  Express  Trusts. 

830>A  (Ala.)  Trust  relation  held  to  exist 
where  brother  managed  the  entire  business  af- 
fairs of  his  sister.— Snodgrass  v.  Snodgrass,  64 
So.  594. 

8  61  (Ala.)  Where  a  brother  managed  and 
controlled  all  of  the  property  of  his  sister,  who 
was  of  unsound  mind,  the  trust  relation  termi- 
nated at  her  death.— Snodgrass  v.  Snodgrass,  64 
So.  594. 

(B)  Resulting:  Trusts. 

881  (Miss.)  Where  a  mother  delivered  to  her 
son  her  property  under  an  agreement  that  he 
should  invest  the  same  for  her  benefit  and  ac- 
count therefor,  and  the  son  managed  the  funds 
and  invested  them  in  real  estate,  the  legal  title 
to  which  he  took  in  his  own  name,  an  implied 
trust  in  favor  of  the  mother  arose.— Robinson  v. 
Strauther,  64  So.  724. 

(C)  Constructive  Trusts. 

8  99  (Ala.)  Where  plaintiff  and  defendant  en- 
tered into  an  agreement  to  acquire  land  for 
their  joint  benefit,  and  defendant,  with  the 
fraudulent  intent  of  denying  plaintiff's  rights, 
obtained  his  consent  to  the  taking  of  the  title  into 
his  own  name,  defendant's  fraud  will  impress  a 
constructive  trust  on  the  lands  in  his  hands.— 
Butler  v.  Watrous,  64  So.  346. 

8  108  (Ala.)  In  a  suit  to  establish  a  construc- 
tive trust  in  land  arising  out  of  defendant's 
fraud,  evidence  of  the  acts  of  defendant  after 
perpetrating  the  fraud  is  admissible.— Butler  v. 
Watrous,  64  So.  346. 

il  09  (Ala.)  While  the  mere  breach  of  a  pa- 
promise  relating  to  land  does  not  avoid  the 
application  of  the  statute  of  frauds,  and  affords 
no  basis  for  the  invocation  of  equitable  relief, 
the  fact  of  such  breach  may  be  looked  to  in  de- 
termining whether  fraud  exists  which  raises  a  con- 
structive trust.— Butler  v.  Watrous,  64  So.  346. 

8  110  (Ala.)  In  a  suit  to  enforce  a  construc- 
tive trust  in  lands,  evidence  held  sufficient  to 
show  defendant's  fraud.— Butler  v.  Watrous,  64 
So.  346. 

II.  CONSTRUCTION  AND  OPERA- 
TION. 

(B)  Estate  or  Interest  of  Trustee  and  of 
Cestui  Que  Trust. 

8  134  (Ala.)  While  at  law  the  trustee  is  con- 
sidered the  owner  of  the  trust  property,  vet  in 
a  court  of  equity  the  cestui  que  trust  is  the 
absolute  owner;  the  trustee  taking  only  suffi- 
cient title  to  discharge  the  trust— Ex  parte 
Jonas,  64  So.  960. 

8  140  (Ala.)  While  at  law  the  trustee  is  con- 
sidered the  owner  of  the  trust  property,  yet  in 
a  court  of  equity  the  cestui  que  trust  is  the 
absolute  owner;  the  trustee  taking  only  suffi- 
cient title  to  discbarge  the  trust— Ex  parte 
Jonas,  64  So.  960. 

VI.  ACCOUNTING  AND  COMPENSA- 
TION OF  TRUSTEE. 

§  305  (Ala.)  Where  trust  relation  between 
brother  and  sister  continued  for  18  years,  and 
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for  6  years  after  the  sister's  death  and  until 
after  the  brother's  death  an  accounting  was  not 
sought,  accounting  held  barred  by  laches,  though 
the  sister  was  of  unsound  mind,  and  though  the 
brother  after  her  death  had  recognized  the  ex- 
istence of  a  trust  during  her  life  time. — Snod- 
grass  v.  Snodgrass,  64  So.  594. 

TO.  ESTABLISHMENT  AND  EN- 
FORCEMENT OP  TRUST. 

(C)  Aetlona. 

{374  (Ala.)  In  a  suit  to  enforce  a  construc- 
tive trust  in  lands  which  were  to  be  acquired 
jointly,  and  which  plaintiff  and  defendant  were 
to  share  jointly,  as  well  as  lands  owned  by 
plaintiff,  the  court  in  granting  plaintiff  relief 

{►roperly  decreed  defendant  to  have  an  interest 
n  those  lands  owned  by  plaintiff.— Butler  v. 
Watrous,  64  So.  346. 

TUTORS. 

See  Infants,  i  84. 

ULTRA  VIRES. 

See  Intoxicating  liquors,  |  10. 

UNDUE  INFLUENCE. 

See  Wills,  §|  156-166. 

UNION  DEPOTS. 

See  Railroads,  H  6,  58,  207. 

USE  AND  OCCUPATION. 

1 2  (Ala.App.)  An  agreement,  while  only  an 
executory  agreement  for  a  lease,  held  to  justify 
a  recovery  of  rent  at  the  stipulated  rate  for  the 
entire  term  under  a  count  for  use  and  occupa- 
tion, without  any  proof  of  use  and  occupation 
than  entry  by  defendants.— Haas  Bros.  v.  Craft, 
64  So.  163. 

1 9  (Ala.App.)  In  assumpsit  for  use  and  occu- 
pation of  premises,  into  which  defendants  en- 
tered under  an  agreement  for  a  lease,  evidence 
of  the  bad  repair  and  unsanitary  condition  of 
the  premises  was  inadmissible,  where  there  was 
nothing  in  the  case  to  indicate  that  plaintiff  had 
made  any  covenant  as  to  the  condition  of  the 
property.— Haas  Bros.  v.  Craft,  64  So.  163. 

S  1 1  (Ala.App.)  In  assumpsit  for  the  use  and 
occupation  of  premises,  which  defendants  had 
agreed  to  lease,  the  question  whether  they  had 
taken  possession  under  such  agreement  held 
for  the  jury.— Haas  Bros.  v.  Craft,  64  So.  163. 

USURY. 

See  Building  and  Loan  Associations,  §|  38,  42. 

L  USURIOUS  CONTRACTS  AND 

TRANSACTIONS. 
(B)  Riffbta  and  Remedies  of  Parties. 

f  125  (Ala.)  Though  the  action  is  not  on 
usurious  debt  but  on  an  assignment  of  fees 
made  to  secure  payment  of  such  a  debt,  the 
consideration  of  the  assignment  being  in  issue, 
Code  1907,  S  3665,  providing  for  costs  for  de- 
fendant if  it  be  made  to  appear  that  usurious 
interest  has  been  intentionally  taken  or  re- 
served, applies.— Ex  parte  Stewart,  64  So.  86. 


VALUE. 

See  Evidence,  f  568. 

VARIANCE. 

See  Indictment  and  Information,  $  173;  Plead- 
ing, f§  389,  898,  480. 

VENDOR  AND  PURCHASER. 

See  Brokers;  Deeds;  Exchange  of  Property; 
Frauds,  Statute  of,  f§  60,  71,  116;  Husband 


and  Wife,  I  276;  limitation  of  Actions.  § 
51;  Receivers,  |  77;  Sales;  Specific  Per- 
formance. 

L  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

§33  (Fla.)  That  a  vendor  knowingly  misrep- 
resents a  material  fact,  and  the  purchaser  re- 
lies on  such  misrepresentation,  is  ground  for 
cancellation  of  a  contract  for  the  purchase  of 
land.— Riverside  Inv.  Co.  ▼.  Gibson,  64  So. 
439. 


H.  CONSTRUCTION  AND  Ol 
TION  OF  CONTRACT. 

1 75  (Ala.)  Where  a  contract  for  the  sale  of 
land  fixed  no  time  of  performance,  the  law  fixed 
a  reasonable  time  for  performance. — Messer 
Real  Estate  &  Ins.  Co.  v.  Ruff,  64  So.  51. 

1 78  (Ala.)  Time  of  payment  as  essence  of 
the  contract  is  waived  by  the  vendor  giving 
indulgence  in  respect  thereto  and  receiving  pay- 
ments after  the  times  provided.— Eason  v.  Roe, 
64  So.  55. 

IH.  MODIFICATION  OR  RESCISSIOH 
OF  CONTRACT. 
(A)  By  Agreement  of  Parties. 

|85  (Ala.)  While  a  contract  for  the  sale  of 
land  remains  unexecuted,  the  parties  to  the 
contract,  if  no  rights  of  third  persons  intervene, 
may  mutually  rescind  it.— Messer  Real  Estate 
&  Ins.  Co.  v.  Ruff,  64  So.  51. 

§86  (Ala.)  Where  a  contract  for  the  sale  of 
land  required  the  owner  to  convey  good  title 
and  that  became  impossible,  the  parties  miztat 
mutually  abandon  the  contract— Messer  Real 
Estate  &  Ins.  Co.  v.  Ruff,  64  So.  51. 

IV.  PERFORMANCE   OF  CONTRACT. 

(C)  Quantity  of  Land  and  Appnrtemance*. 

1 1 65  (Fla.)  The  words  "more  or  less"  as  used 
in  the  description  in  a  contract  of  sale  of  land 
are  not  applied  to  relieve  against  a  gross  de- 
ficiency in  the  quantity  of  land  where  the  ven- 
dor's agent  has  assured  the  purchaser  that  be 
knows  the  lands,  and  that  they  contain  in  the 
aggregate  the  number  of  acres  specifically  men- 
tioned—Phifer  v.  Steenburg,  64  So.  265. 

(D)  Payment  of  Pnrehaae  Money. 

f  176  (Fla.)  The  rule  that,  where  land  is  sold 
in  gross,  the  purchaser  is  not  entitled,  in  the 
absence  of  fraud,  or  gross  mistake,  or  guaranty 
in  relation  thereto,  to  an  abatement  of  the  price 
for  any  deficiency  in  quantity  applies  even 
where  the  deficiency  is  large,  unless  it  be  so 
large  as  to  raise  an  inference  of  fraud. — Phifer 
v.  Steenburg,  64  So.  265. 

V.  RIGHTS  AND  LIABILITIES  OF 
PARTIES. 

(B)  Aa  to  Tnlrd  Peraona  ta  GeaenL 

1 213  (La.)  Under  Rev.  Civ.  Code,  art.  2266. 
an  unrecorded  claim  to  buildings  on  the  land  of 
another  held  void  as  against  a  subsequent  pur- 
chaser.— Louisiana  Land  &  Pecan  Co.  v.  t»ulf 
Lumber  Co.,  64  So.  713. 

(C)  Bona  Fide  Parehaaera. 

S  228  (Ala.)  One  who  purchases  Utnd  with  no- 
tice that  the  deed  to  his  grantor  was  obtained 
by  fraud  or  duress,  or  with  knowledge  of  suck 
facts  as  would  put  him  on  inquiry,  cannut 
defend  a  suit  to  recover  the  land  by  the  gran- 
tor in  the  invalid  deed.— Gilley  v.  Den  man,  64 
So.  97. 

§231  (Miss.)  Code  1906,  f  2788,  declaring 
that  every  conveyance  shall  take  effect  as  to 
all  subsequent  purchasers  for  a  valuable  con- 
sideration without  notice  only  from  the  time 
recorded,  applies  only  to  legal,  and  not  to 
equitable,  titles.— Dedeaux  v.  Cuevas,  64  So. 
844* 
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nis  grantor  ouiaineu  a  aeea  mereiur  uy  irauu 
or  duress. — Gilley  v.  Denuaan,  64  So.  97. 

S  239  (Ala.)  Where  defendant's  husband  pur- 
chased land  without  notice  that  his  grantor  was 
indebted  for  the  price  and  had  the  deed  made  out 
in  defendant's  name,  defendant  took  the  land 
free  from  any  vendor's  lien  against  her  hus- 
band's grantor. — Arnett  v.  Handley,  64  So.  66. 

§  239  (Miss.)  The  first  grantee  of  the  hold- 
er of  the  equitable  title  to  land  is  entitled  to 
prevail  against  the  subsequent  grantee,  under 
the  maxim  that  where  the  equities  are  equal  the 
first  in  time  prevails. — Dedeaux  v.  Cuevas,  64 
So.  844. 

Where  defendants  and  complainant  both  ac- 
quired their  title  by  conveyances  from  the  hold- 
er of  the  equitable  title,  defendants,  having  ac- 
quired the  legal  title,  will  prevail,  under  the 
maxim  that  where  there  is  equal  equity  the  law 
prevails. — Id. 

§242  (Ala.)  Where  land  is  sold  and  notes 
taken  in  payment,  and  the  purchaser  sells  to 
a  third  person,  the  vendor,  to  enforce  any  lien, 
has  the  burden  of  proving  that  the  purchaser's 
grantee,  who  took  the  value,  either  had  actual 
notice  of  the  lien  or  of  some  fact  sufficient  to 
put  him  on  inquiry. — Arnett  v.  Handley,  64 
So.  66. 

VI.  REMEDIES  OF  VENDOR. 
(A)  Lien  and  Recovery  of  Lund. 

§  269  (La.)  A  power  of  attorney  to  sell  real 
estate  forms  no  part  of  the  authentic  evidence 
necessary  to  authorize  an  order  of  seizure  and 
sale  against  the  purchaser  and  mortgagor  ou 
his  note  given  for  a  part  of  the  price. — Holliday 
v.  Logan,  64  So.  277. 

§  273  (La.)  Though  a  note  secured  by  a  mort- 
gage and  vendor's  privilege  be  payable  at  a  par- 
ticular place,  demand  for  payment  at  such  place 
is  not  a  prerequisite  to  an  order  of  seizure  and 
sale  thereon. — Holliday  v.  Logan,  64  So.  277. 

§  274  (La.)  Where  a  negotiable  note  is  secur- 
ed by  mortgage  and  vendor's  privilege,  the  hold- 
er is  entitled  to  recover  upon  the  one  and  en- 
force the  other,  without  reference  to  outside 
contracts  concerning  the  note,  whether  record- 
ed or  otherwise,  to  which  be  is  not  a  party. — 
Holliday  v.  Logan,  64  So.  277. 

VII.  REMEDIES  OF  PURCHASER. 
(A)  Recovery    of    Purchase    Money  Paid. 

§  334  (Ala.)  Where  a  contract  for  the  convey- 
ance of  land  required  the  vendor  to  give  good 
title,  and,  that  becoming  impracticable,  the 
parties  abandoned  the  contract,  the  purchaser 
was  entitled  to  a  return  of  his  earnest  money. 
— Messer  Real  Estate  &  Ins.  Co.  v.  Ruff,  64 
So.  51. 

§334  (Fla.)  A  bill  by  a  purchaser  to  obtain 
abatement  of  the  price  for  a  deficiency  of  546 
acres,  which  alleged  that  vendor's  agent  assur- 
ed the  purchaser  that  the  lands  embraced  3,500 
acres,  and  vendors  would  make  good  title  there- 
to, and  that  the  purchaser  relied  on  the  agent's 
representations,  held  not  demurrable. — Pbifer  v. 
Steenburg,  64  So.  265. 

VENIRE. 

See  Jury,  §§  58,  68,  82,  116. 

VENUE. 

See  Criminal  Law,  §  737;  Insurance,  §  618. 

IL  DOMICILE  OR  RESIDENCE  OF 
PARTIES. 

§  2 1  (La.)  The  general  statutory  provision 
that  one  must  be  sued  before  his  own  judge 
(Code   Prac.  art.  162)  will  control  the  venue 


appear  mai  ine  exception  applies  to  lue  par- 
ticular case. — Smythe  v.  Home  Life  &  Accident 
Ins.  Co.,  64  So.  142. 

VERDICT. 

See  Appeal  and  Error,  §§  994-1015;  Criminal 
Law,  §§  871-894,  996;  New  Trial,  §§  70-72; 
Sunday,  §  30. 

VERIFICATION. 

See  Pleading,  §  271. 

VETO. 

See  Statutes,  §  32. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  §§  168-198. 

WAIVER. 

See  Appeal  and  Error,  S§  181,  644,  748,  1078; 
Appearance,  §§  20,  24;  Carriers,  §  194; 
Criminal  Law,  §§  728,  894,  1178;  Estoppel; 
Homestead,  §§  109,  175:  Infants,  §  84;  Judg- 
ment, §  17;  Jury,  §§  25,  110;  Landlord  and 
Tenant,  §  254;  Limitation  of  Actions,  §  143; 
Process,  §  67;  Vendor  and  Purchaser,  §  78. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

§  34  (Ala.App.)  An  allegation  that  goods  be- 
longing to  plaintiff  and  stored  with  or  kept  for 
hire  by  defendant  were  by  the  latter  wrongfully 
sold  or  otherwise  disposed  of  sufficiently  shows 
an  actionable  conversion. — J.  T.  Camp  Transfer 
&  Warehouse  Co.  v.  Bonham,  64  So.  649. 

WARRANT. 

See  Counties,  §  168;  Municipal  Corporations,  §§ 
901,  904. 

WARRANTY. 

See  Covenants,  §  130;  Sales,  §  446. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Evidence,  §  43;  Quo  Warranto,  § 
48. 

II.  NATURAL  WATER  COURSES. 

(C)  Pollution. 

§  65  (Ala.)  Where  a  lower  riparian  owner 
sues  an  upper  riparian  owner  for  the  pollution 
of  the  stream,  he  must  show  a  substantial  in- 
jury, and  is  not  entitled  to  damages  for  slight 
inconveniences  from  the  discoloration  of  the  wa- 
ter, or  the  deposit  of  coal  or  other  debris  there- 
in.— Parsons  v.  Tennessee  Coal,  Iron  &  R.  Co., 
64  So.  591. 

§  74  (Ala.)  Where  a  lower  riparian  owner,  su- 
ing in  case  for  the  pollution  of  the  stream,  has 
not  been  deprived  of  the  use  of  the  water  during 
the  12-month  period  before  suit  brought,  he  can- 
not recover. — Parsons  v.  Tennessee  Coal,  Iron 
&  R.  Co.,  64  So.  591. 

IX.  PUBLIC  WATER  SUPPLY. 

(A  i   Domestic  and  Municipal  Purposes. 

§  188  (Ala.)  Unreasonable  discrimination  in 
service  and  charges,  though  not  expressly  for- 
bidden by  the  franchise  of  a  water  company, 
would  be  an  implied  breach  of  its  franchise 
duties  subjecting  its  franchise  to  forfeiture,  as 
would  be  an  illegal  combination  to  fix  the  price 
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of  the  service.— State  ▼.  Birmingham  Water- 
work*  Co.,  64  So.  23. 

It  is  an  implied  condition  to  the  exercise  of 
the  grant  of  a  franchise  to  a  water  supply 
company  that  it  will  develop  facilities  for  such 
service  and  reasonably  perform  its  franchise 
contract,  and  willful  and  repeated  violations 
of  such  duty  is  ground  for  forfeiture  of  its 
franchise— Id. 

If  the  water  aetually  supplied  by  a  water 
company  to  the  consumers  was  not  "whole- 
some," as  alleged,  the  company  was  guilty  of 
a  violation  of  its  charter  which  required  it 
to  furnish  "good  and  pure  water." — Id. 

The  willful  refusal  of  a  water  company  to 
supply  a  particular  person  with  water  is  not 
ground  for  forfeiting  its  franchise  unless  such 
refusals  are  shown  to  be  willful,  numerous,  and 
repeated,  after  reasonable  and  proper  demands. 

The  willful  neglect  of  a  water  supply  com- 
pany to  supply  six  fire  hydrants  with  suffi- 
cient water  pressure  would  not  authorize  a 
forfeiture  of  its  franchise  in  absence  of  circum- 
stances of  abuse  or  aggravation.— Id. 

If  it  appears  upon  a  trial  of  the  facts  in 
proceedings  to  forfeit  a  franchise  of  a  water 
company,  and  not  merely  from  tbe  pleadings, 
that  the  company  has  been  guilty  of  numerous 
willful,  persistent  breaches  of  its  franchise,  its 
franchise  may  be  forfeited,  though  particular 
breaches,  even  if  willful,  might  not  of  them- 
selves be  ground  for  forfeiture. — Id. 

If  a  duty  sought  to  be  imposed  upon  a  public 
service  corporation  does  not  arise  by  clear  im- 
plication, a  failure  in  good  faith  to  perform  it 
cannot  be  regarded  as  a  willful  breach  of  duty, 
the  proper  procedure  being  to  determine  in  an 
appropriate  action  whether  the  duty  exists,  and, 
if  it  is  determined  to  exist,  a  subsequent  viola- 
tion would  be  ground  for  forfeiture  of  its 
franchise. — Id. 

The  failure  of  a  water  supply  company  to  lay 
service  pipes  from  its  mains  to  the  property  of 
applicants  for  water  is  not  such  a  willful 
breach  of  its  franchise  duty  as  to  be  ground  for 
forfeiting  its  franchise.— Id. 

If  a  water  supply  company  under  its  fran- 
chise and  contract  is  required  to  furnish  water 
at  flat  rates  for  dwellings,  it  is  guilty  of  a 
breach  of  its  franchise  obligation  authorizing 
forfeiture,  if  it  willfully  and  persistently  charg- 
es consumers  meter  rates  for  such  service. — Id. 

In  proceedings  to  forfeit  the  franchise  of  a 
water  supply  company  for  violating  its  fran- 
chise, it  is  not  material  that  the  misconduct  al- 
leged is  charged  to  be  a  breach  of  the  com- 
pany's "franchise  contract."  instead  of  merely 
its  franchise,  they  being  the  same,  or  that  the 
prayer  for  relief  asks  a  forfeiture  of  the  "fran- 
chise contracts."— Id. 

S  196  (Ala.)  Under  a  charter  requiring  it  to 
furnish  "pure"  water,  a  water  supply  com- 
pany must  furnish  water  free  from  foreign  mat- 
ter and  bacterial  elements,  so  as  to  make  it 
wholesome  and  fit  for  domestic  use,  but  it  need 
not  be  chemically  pure.— State  v.  Birmingham 
Waterworks  Co.,  64  So.  23. 

f  20 1  (Ala. App.)  Where  several  consumers  of 
water  owning  service  line  jointly,  or  several  ten- 
ants severally  renting  from  landlord  separate 
houses  on  one  service  line  owned  by  the  land- 
lord, contract  severally  for  water  with  a  water 
company,  none  of  them  can  complain  of  the 
cutting  off  of  the  water,  if  the  line  or  any  of  the 
branches  is  in  a  condition  unfit  to  receive  water 
from  the  water  company's  pike.— Harrison  v. 
Birmingham  Waterworks  Co.,  64  So.  164. 

WAYS. 

See  Highways. 

WEAPONS. 

See  Assault  and  Battery,  |  56;  Malicious  Pros- 
ecution, §  18. 

§  10  (Ala. App.)  Under  Act  1909,  p.  258,  it  is 
no  defense  that  accused,  after  concealing  the 
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weapon  about  his  person,  had  not  moved  from 
the  spot  so  as  to  transport  the  weapon;  the 
word  "carry"  being  used  in  the  sense  of  to  have 
concealed  about  the  person.— Thomas  ▼.  State, 
64  So.  192. 

|  17  (Ala. App.)  Evidence  held  sufficient  to 
warrant  a  finding  that  accused  had  a  pistol  con- 
cealed about  his  person.— Thomas  ▼.  State,  61 
So.  192. 

{  17  (Fla.)  An  information  charging  that  de- 
fendant did  wantonly  and  maliciously  shoot  st 
and  into  the  dwelling  house  of  E.,  "then  and 
there  being  used  and  occupied,"  held  sufficient 
to  charge  a  violation  of  Gen.  St  1906,  §  3628.— 
Taylor  v.  State,  64  So.  454. 

WELLS. 

See  Mines  and  Minerals,  §f  77,  78. 

WIDOWS. 

See  Dower. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 
Administrators;  Prohibition,  ft  3;  Witnesses, 
|  146. 

H.  TESTAMENT AKY  CAPACITY. 

|55  (La.)  Evidence  held  to  sustain  a  finding 
that  testatrix  was  sane  and  had  testamentary 
capacity  when  the  will  was  made.— Succession 
of  Beems,  64  So.  898. 

IV.  REQUISITES  AND  VALIDITY. 
(O)  Execution. 

|  123  (Miss.)  Will  held  sufficiently  attested, 
where  one  of  the  two  witnesses  in  whose  pres- 
ence it  was  executed,  instead  of  signing  his 
name  as  an  attesting'  witness,  took  the  testator s 
acknowledgment  ana  signed  his  name  to  the  ac- 
knowledgment blank.— Bolton  v.  Bolton.  64  So. 
967. 

Will  held  sufficiently  attested,  though  signa- 
ture of  one  witness  was  on  a  separate  sheet, 
where  they  were  folded  together  and,  so  folded, 
delivered  to  a  third  person  by  the  testator  as  his 
completed  wilL — Id. 

(F)  Mistake,  Undue  Influence,  Md  Frmad. 

S  155  (Ala.)  Where  undue  influence  is  charg- 
ed, the  question  for  determination  is  whether 
the  will  or  the  particular  provision  challenged 
was  the  result  of  the  testator's  free  will  or 
whether  his  will  was  overcome  by  the  dominant 
influence  of  another.— Scarbrough  v.  Scarb rough, 
64  So.  105. 

i  157  (Ala.)  That  a  testatrix  who  left  the 
bulk  of  her  estate  to  her  brother  with  whom 
she  made  her  home  after  her  husband's  death 
had  no  independent  advice  will  not  establish 
the  undue  influence  of  her  brother,  even  though 
he  occupied  a  position  of  trust  towards  her. — 
Scarbrough  v.  Scarbrough,  64  So.  105. 

|  163  (Ala.)  The  presumption  of  undue  in- 
fluence is  not  raised  by  the  mere  fact  that  the 
beneficiary  occupied  a  confidential  relation  to- 
ward the  testator.— Scarbrough  v.  Scarbrough, 
64  So.  105. 

Where  the  beneficiary  occupied  a  confidential 
relation  to  the  decedent  and  took  an  active  part 
in  the  preparation  or  procurement  of  the  will, 
the  burden  is  shifted,  and  the  proponent  must 
show  that  the  will  was  not  induced  by  undue  in- 
fluence.—Id. 

Irregularities  or  preferences  in  bequests,  par- 
ticularly in  the  case  of  collateral  kindred,  will 
not  raise  a  suspicion  against  the  validity  of  the 
will.— Id. 

The  presumption  of  undue  influence  in  case 
of  a  gift  inter  vivos  to  one  occupying  a  posi- 
tion of  trust  toward  the  donor  does  not  apply 
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with  strictness  to  a  bequest  to  one  occupying 
such  relation. — Id. 

The  presumption  of  undue  influence  by  one 
occupying  a  confidential  relation  toward  the 
testator  may  be  rebutted.— Id. 

Actual  fraud  is  never  presumed,  though  equi- 
ty will  not  allow  some  bequests  to  stand  where 
they  are  made  to  persons  occupying  a  confi- 
dential relation  to  the  testator  and  donor.— Id. 

f  166  (Ala.)  Evidence  of  the  beneficiary's  par- 
ticipation in  the  making  of  tbe  will  held  suffi- 
cient to  cast  on  him  the  burden  of  proof  to  show 
want  of  undue  influence.— Scarbrough  v.  Scar- 
brough,  64  So.  105. 

In  a  will  contest,  evidence  held  insufficient  to 
show  that  the  principal  beneficiary  fraudulent- 
ly misrepresented  the  value  of  the  testatrix's 
property  so  that  by  his  machinations  he  would 
receive  a  greater  share  than  she  intended.— Id. 

Where  the  contestants  of  a  will  based  their 
contest  on  the  presumption  of  undue  influence 
by  one  occupying  a  position  of  trust  toward  the 
testator,  there  is  no  call  for  the  application  of 
the  doctrine  that  one  who  would  procure  the 
execution  of  a  will  by  fraud  will  not  hesitate  to 
uphold  it  by  perjury-— Id. 

Evidence  held  insufficient  to  show  aught  but 
the  beneficiary's  good  faith.— Id. 

(G)  Revocation  and  Revival. 

$  168  (Fla.)  The  rules  of  the  common  law 
apply  to  the  revocation  of  a  will  of  realty, 
since,  though  Gen.  St.  1908,  |  2273,  provides 
that  wills  may  be  revoked  "by  the  act  and  oper- 
ation of  law,"  the  statutes  do  not  prescribe  how 
they  shall  be  revoked.— Herzog  v.  Trust  Co.  of 
Easton,  84  So.  426. 

§  191  (Fla.)  Marriage  alone  will  not  cause  a 
revocation  by  operation  of  law  of  a  prenuptial 
will  of  a  man.— Herzog  v.  Trust  Co.  of  Easton, 
64  So.  426. 

V.  PROBATE,  ESTABLISHMENT,  AND 

ANNULMENT. 
(K)  Jurisdiction,  Limitations,  and  Laches. 

1 260  (La.)  Suits  to  rescind  or  annul  testa- 
ments, or  to  reduce  excessive  donations,  are,  as 
to  major  heirs,  barred  by  the  lapse  of  five  years. 
— Bissell  v.  Bodcaw  Lumber  Co.,  64  So.  792. 

(J)  Judgment  or  Decree. 

8  344  (La.)  Where  two  wills  in  nuncupative 
form,  by  public  acts,  are  presented  at  the  same 
time,  the  one  bearing  the  later  date  and  pur- 
porting to  revoke  the  other,  the  court  in  its 
discretion  may  make  a  preliminary  order  for 
the  registry  and  execution  of  the  later  will, 
and  refuse  to  make  a  similar  order  for  the 
earlier.— Succession  of  McDermott,  64  So.  13a 

(K)  Review. 

f  356  (La.)  An  order  for  the  registry  and  exe- 
cution of  the  later  of  two  wills  is  not  a  judg- 
ment binding  on  those  not  parties  to  it,  and, 
they  having  ample  remedy  by  appeal  or  some 
other  form  of  proceeding,  the  order  is  not  re- 
viewable by  certiorari. — Succession  of  McDer- 
mott, 64  So.  136. 

(M)  Operation  and  Effect. 

S  430  (Ala.)  The  record  of  the  probate  of  a 
will,  not  showing  the  contents  of  tbe  will,  but 
merely  the  identity  of  testatrix,  cannot  be  aided, 
as  evidence  of  title,  under  the  will,  to  real  estate, 
by  a  mere  subsequent  petition  for  probate  of 
such  person's  will,  with  the  will  annexed ;  there 
being  no  decree  substituting  this  as  the  record 
on  which  the  decree  of  probate  was  based. — 
Collum  v.  Price,  64  So.  88. 

That  title  to  real  estate  under  a  will  may  be 
proved,  the  record  of  its  probate,  or  the  will 
indorsed  with  the  certificate  of  the  probate 
judge  as  provided  by  Code  1907,  H  6189,  6190, 
must  be  introduced.— Id. 


S  434  (Ala.)  A  win  to  be  proof  of  title  to  real 
estate  in  the  state  must  be  probated  in  the 
state ;  and  it,  with  the  mere  record  of  its  pro- 
bate in  another  state,  though  filed  in  a  probate 
court  of  the  state,  proves  nothing  in  that  re- 
spect—Collum  v.  Prictf,  64  So.  88. 

§  434  (La.)  Where  a  will  probated  in  New 
York  left  a  legacy  to  testator's  son,  and  devised 
the  remainder  of  his  property,  including  lands 
in  Louisiana,  to  his  wife,  held,  though  not  regis- 
tered and  ordered  executed  in  the  latter  state,  it 
was  a  sufficient  muniment  of  title  to  protect 
the  vendee  of  the  widow,  defendant  in  a  petitory 
action  by  the  son  to  recover  a  half  interest  in 
said  lands.— Bissell  v.  Bodcaw  Lumber  Co.,  64 
So.  792. 

VI.  CONSTRUCTION. 
(A)  General  Rulea. 

§439  (Ala.)  Testator's  intention  controls,  if 
not  inconsistent  with  the  law  or  public  policy. 
—Holt  v.  Hermann  &  Hynde,  64  So.  43L 

§  48 1  (Ala.)  A  will  ordinarily  speaks  from  the 
date  of  testator's  death,  and  not  from  the  time 
of  its  execution.— Holt  v.  Hermann  &  Hynde, 
64  So.  431. 

(D)  Description  of  Property. 

{573  (Miss.)  A  will  held  not  to  bequeath 
profits  of  testator's  business  credited  to  his 
sons,  but  not  actually  delivered  to  them. — Meyer 
v.  Meyer,  64  So.  420. 

§  587  (Ala.)  The  fact  that,  after  the  execution 
of  a  will  devising  two  lots  and  the  houses  there- 
on to  testatrix's  grandsons,  she  removed  certain 
outbuildings  from  the  rear  of  the  lots,  and  erect- 
ed a  third  house,  which  was  fenced  off  from  the 
other  houses,  and  rented  separately,  held  not  to 
make  such  third  house  and  lot  pass  under  the 
general  residuary  clause.— Holt  v.  Hermann  & 
Hynde,  64  So.  431. 

(E)  Nature  of  Estates  and  Intereats  Cre- 
ated. 

{614  (Miss.)  Testator's  will  held  merely  to 
give  his  wife  a  life  interest  and  not  to  be  en- 
titled to  share  in  the  final  distribution  of  his 
estate.— Meyer  v.  Meyer,  64  So.  420. 

VIL  RIGHTS  AND  LIABILITIES  OF 
DEVISEES  AND  LEGATEES. 
(D)  Election. 

§  782  (Fla.)  Under  Gen.  St  1906,  ffi  2295, 
2306-2309,  the  wife's  dower  rights  in  her  hus- 
band's property  are  superior  to  the  husband's 
will.— Herzog  v.  Trust  Co.  of  Easton,  64  So. 
426. 

(I)  Riarhts  and  Remedies  of  Creditors  of 
Devlaeea  and  Legatees. 

i  869  (Ala.)  The  interest  of  one  child  under 
the  will  of  his  father  devising  all  his  realty  to 
his  children  equally  under  certain  conditions 
held  not  so  blended  with  and  inseparable  from 
that  of  the' other  devisees  as  to  render  it  inalien- 
able or  exempt  from  being  subjected  to  his  debts. 
— Tatum  v.  Commercial  Bank  &  Trust  Co.,  64 
So.  56L 

WITNESSES. 

See  Appeal  and  Error,  §§  203.  971;  Criminal 
Law,  §  594;  Discovery;  Evidence;  Judg- 
ment, I  43. 

IX  COMPETENCY. 

(C)  Testimony  of  Parties  or  Persons  In- 
terested, for  or  aaralnst  Representa- 
tives, SnrTlTOra,  or  Sncceaaors  In  Title 
or  Interest  of  Persons  Deceased  or  In- 
competent. 

I  144  (Miss.)  Under  Code  1906,  f  1917,  pro- 
hibiting a  witness  from  testifying  to  establish 
his  claim  against  a  decedent's  estate,  it  was  er- 
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session  they  had  been  since  deceased's  death,  to 
testify  to  a  gift  of  the  mules  to  them  by  de- 
ceased.—Kern  v.  Cooper,  64  So.  838. 

§  146  (Miss.)  That  a  wife  was  disqualified  to 
testify  to  the  testamentary  capacity  of  her  par- 
ents in  a  will  contest,  under  Code  1900,  §  1917, 
did  not  disqualify  her  husband.— Spivey  v.  Wal- 
ton, 64  So.  937. 

HI.  EXAMINATION. 
(A)  Tailing  Testimony  la  General. 

§246  (La.)  It  1b  error  for  the  trial  judge  to 
undertake  by  questions  to  elicit  from  a  witness 
facts  in  addition  to  those  testified  to,  and  not 
explanatory  thereof. — State  v.  Gautbreaux,  64 
So.  680. 

§  248  (Ala.App.)  In  an  action  for  injury  to 
plaintiffs  horse  and  buggy  from  defendant's  al- 
leged negligence,  plaintiffs  answer  that  he  paid 
a  doctor  between  $25  and  $40  for  attending  the 
injured  horse  held  not  objectionable  as  too 
vague,  since  it  was  vague  only  as  to  the  excess 
above  $25.— Charlie's  Transfer  Co.  v.  W.  B. 
Leedy  &  Co.,  64  So.  205. 

§  25 1  (Ala.App.)  In  a  prosecution  for  appear- 
ing in  public  while  intoxicated,  a  witness,  testi- 
fying as  to  the  date  of  the  occurrence,  may  fix  it 
by  stating  that  it  was  on  the  same  day  that  he 
heard  the  fight  was  on  between  accused  and  oth- 
ers.—Angle  v.  State,  64  So.  646. 

§  255  (Ala.)  Where  a  witness  testified  that  he 
recalled  substantially  what  a  witness  since  de- 
ceased had  testified  on  a  former  trial,  and  that 
the  bill  of  exceptions  set  out  his  testimony, 
he  was  entitled  to  use  the  bill  to  refresh  his 
recollection,  though  it  was  not  itself  admissi- 
ble unless  called  for  by  the  opposite  party. — 
Riley  v.  Fletcher,  64  So.  85. 

(B)  Cross-Examination    and    Re -Exam  1  na- 
tion. 

§  267  (Ala.App.)  The  scope  of  the  cross-ex- 
amination of  witnesses  rests  largely  in  the  dis- 
cretion of  the  trial  court — Aachen  &  Munich 
Fire  Ins.  Co.  v.  Arabian  Toilet  Goods  Co.,  64 
So.  635. 

|  268  (Ala.App.)  A  question  on  cross-examina- 
tion to  the  state's  witness,  "Don't  you  do  all  the 
swearing?"  held  properly  excluded.— Tarver  v. 
State.  64  So.  161. 

i  268  (Ala.App.)  The  state  on  direct  examina- 
tion, having  brought  out  a  part  of  what  was 
said  by  defendant  on  the  occasion  of  the  homi- 
cide, it  was  error  to  refuse  to  permit  him  to 
show  the  rest.— Vinson  v.  State,  64  So.  639. 

|  269  (La.)  Exclusion  of  defendant's  question 
on  cross-examination  of  the  state's  witness  as 
to  what  he  had  told  the  grand  jury  held  error. 
—State  v.  Campbell,  64  So.  765. 

8  270  (Ala.App.)  Defendant's  question  to  plain- 
tiff's witness  who  had  stated  that  plaintiff  had 
lost  10  or  15  pounds  in  weight  after  the  acci- 
dent, whether  witness  "had  ever  lost  10  or  15 
pounds,"  held  not  relevant.— Empire  Coal  Co.  v. 
Gravlee.  64  So.  207. 

§  270  (Ala.App.)  There  was  no  abuse  of  dis- 
cretion in  permitting  the  state,  on  cross-exam- 
ination of  defendant's  witness,  to  ask  him  if  he 
was  not  a  detective  or  in  admitting  his  answer 
that  he  had  been.— Walker  v.  State,  64  So.  528. 

§  277  (Miss.)  The  cross-examination  of  accus- 
ed as  to  matters  testified  to  by  him  on  his  ex- 
amination in  chief  is  not  objectionable.— Akroid 
v.  State,  04  So.  936. 

(C)  Privilege  of  Witness. 

§295  (Ala.)  In  view  of  Code  1907,  §§  6754, 
6755,  Const.  1901,  §  6,  and  Code  1907,  $  4057, 
will  not  excuse  an  insurer,  in  an  action  on  a  tire 
policy,  from  answering  interrogatories  as  to 
whfther  it  was  a  member  of  an  underwriters' 
association,  though  such  membership  would,  un- 
der sections  4594  and  4395,  as  amended  by  Act 


of  the  loss.— Ex  parte  Pepper,  64  So.  112. 

|  305  (Fla.)  Where  accused  voluntarily  offers 
himself  as  a  witness,  he  thereby  subjects  him- 
self to  any  legitimate  cross-examination,  even 
though  it  may  tend  to  incriminate  him.— Daly 
v.  State,  64  So.  358. 

IV.  CREDIBILITY.  IMPEACHMENT, 
CONTRADICTION,  AND  COR- 
ROBORATION. 
(A)  In  General. 

|  317  (Fla.)  In  a  street  car  passenger's  action 
for  injuries,  a  witness'  testimony  should  not  be 
rejected  entirely  because  he  states  that  the  s»  d- 
den  movement  of  the  car  threw  him  "forward." 
—Jacksonville  Electric  Co.  v.  Dillon,  64  So.  6U9. 

§321  (Ala.)  A  party  cannot  impeach  his  own 
witnesses.— Blackmon  v.  Central  of  Georgia  Ry. 
Co.,  64  So.  592. 

§  330  (Ala.)  A  judgment  will  not  be  reversed 
because  an  objection  was  sustained  to  a  ques- 
tion asked  a  witness,  "You  are  just  as  positive 
about  that  as  you  are  anything  else  you  have 
testified  about?'  —Newberry  v.  Atkinson.  64  So. 
46. 

(B)  Character  and  Conduct  off  Witness. 

5  380  (Ala.App.)  Where  accused  showed  on 
cross-examination  of  a  state's  witness  that  he 
had  pleaded  guilty  to  chicken  theft,  the  state 
could  show  on  redirect  the  circumstances  con- 
nected with  such  charge.— Thames  v.  State,  04 
So.  648. 

{361  (Ala.App.).  In  determining  if  his  testi- 
mony should  be  discredited  because  of  his  prior 
conviction,  testified  to  on  his  cross-examination, 
a  witness  may,  on  his  redirect,  state  this  was 
20  years  before,  when  be  was  only  20  years  old. 
—Hale  v.  State,  64  So.  530. 

<C>  Interest  and  Bias  of  Witness. 

f  370  (La.)  Where  a  witness  for  the  state  ad- 
mitted, on  cross-examination,  that  he  was  un- 
friendly towards  accused,  and  that  he  would 
like  to  see  him  convicted,  it  was  not  error  to 
exclude  other  evidence  to  the  same  effect.— State 
v.  Major,  64  So.  710. 

1 372  (Ala.App.)  On  cross-examination  of  a 
witness  the  court  properly  permitted  defendant 
to  show  that  he  had  had  the  witness  arrested 
for  mortgaging  a  cow,  but  excluded  proof  of  the 
details  of  the  transaction.— Moore  v.  State,  64 
So.  520. 

It  is  proper  to  ask  a  witness  if  he  it  not  un- 
friendly with  the  party  against  whom  he  testi- 
fies on  account  of  his  indebtedness  to  such  party, 
but  not  to  ask  him  simply  if  he  was  not  so  in- 
debted.-Id. 

§  372  (Ala,App.)  It  was  error  to  exclude  a 
question  to  the  complaining  witness  on  cross 
examination,  asked  to  show  that  it  was  after 
accused  had  the  witness  prosecuted  for  disturb- 
ing religious  worship  that  he  swore  out  the 
warrant  against  accused.— McSwean  v.  State. 
64  So.  543. 

On  cross-examination  in  a  criminal  case,  any 
fact  may  be  elicited  which  tends  to  show  the 
witness'  hostility  toward  the  party  against  whom 
he  testifies.— Id. 

A  question  was  proper  on  accused's  cross- v- 
amination  of  a  witness  to  show  that  against  ao- 
cused's  protest  his  daughter  was  living  in  the 
house  with  the  witness  and  that  for  this  reason 
the  witness'  feelings  towards  accused  were  bad. 
—Id. 

§  372  (Miss.)  The  sustaining  of  objections  t,» 
questions  propounded  to  the  prosecuting  wit- 
ness held  to  erroneously  preclude  the  impeach- 
ment of  the  witness  by  proof  that  he  was 
charged  with  the  offense  and  was  liberated  only 
on  condition  that  he  testify  against  accused.— 
Perry  v.  State,  64  So.  466. 


Traction  Co.  (La.)  64  So.  414. 
"A|ent"— Freeman  v.  State  (Ala.  App.)  64  So. 

"Arraign."— Tiller  v.  State  (Ala.  App.)  64  So. 
653. 

"As."-State  v.  Blue  (La.)  64  So.  411. 
"Assignment."— Johnson  v.  Thompson  (Ala.)  64 
So.  554. 

"Blind  tiger."— City  of  Shreveport  v.  Maroun 

(La.)  64  So.  388. 
"Carry."— Thomas  v.  State  (Ala.  App.)  64  So. 

192. 

"Caused  by  his  own  negligence."— Florida  East 

Coast  Ry.  Co.  v.  Hayes  (Fla.)  64  So.  274. 
"Complete."— Louisiana  &  A.  Ry.  Co.  v.  State 

Board  of  Appraisers  (La.)  64  So.  9S5. 
"Constructive  trust"— Robinson  v.  Strauther 

(Miss.)  64  So.  724. 
"County  solicitor."— Hutto  t.  Walker  County 

(Ala.)  64  So.  313. 
"Criminal  prosecution."— Ex  parte  Pepper  (Ala.) 

64  So.  112. 

"CurtUage."-Hubbard  v.  State  (Ala.  App.)  64 

"Deadly  weapon."— Lindsay  v.  State  (Fla.)  64 
So.  501. 

"Deposit."— Young  v.  Teutonia  Bank  &  Trust 

Co.  (La.)  64  So.  806. 
"Embezzlement." — Freeman  v.  State  (Ala.  App.) 

64  So.  514. 

"Facilities."— Sloss-Sheffield  Steel  St  Iron  Co. 

v.  Smith  (Ala.)  64  So.  337. 
"Filed."— In  re  State  ex  rel.  Attorney  General 

(Ala.)  64  So.  310. 
"Final  decree."— Ex  parte  Jonas  (Ala.)  64  So. 

060. 

"Gold  coin."— Lasseter  v.  State  (Fla.)  64  So. 
847. 

"Head  of  a  family."— Jetton  Lumber  Co.  v. 

Hall  (Fla.)  64  So.  440. 
"Holder  in  due  course."— Bruce  v.  Citizens' 

Nat  Bank  of  Lineville  (Ala.)  64  So.  82. 
"Illicit" — City  of  Shreveport  v.  Maroun  (La.) 

64  So.  388. 

"Implied  trust."— Robinson  v.  Strauther  (Miss.) 
64  So.  724. 

"Incompetency."— Ingram  Day  Lumber  Co.  v. 

Joh  (Miss.)  64  So.  934. 
"Jurisdiction."— Bloomfield  v.  Thompson  (La.) 

64  So.  853. 

"Larceny."— Akroid  v.  State  (Miss.)  64  So.  936. 
"Licensee."— Ingram  v.  Kansas  City,  S.  &  G. 

Ry.  Co.  (La.)  64  So.  146. 
"More  or  less."— Phifer  v.  Steenburg  (Fla.)  64 

So.  265. 

"Ordinance  of  a  permanent  operation."— Pierce 
v.  City  of  Huntsville  (Ala.)  64  So.  301. 

"Outcrop."— Sloss-Sheffield  Iron  &  Steel  Co.  v. 
Payne  (Ala.)  64  So.  617. 

"Potestative  condition."— Caddo  Oil  &  Mining 
Co.  v.  Producers'  Oil  Co.  (La.)  64  So.  684. 


Coast  Ry.  Co.  v.  Hayes  (Fla.)  64  So.  274. 
"Public  notice."— Pierce  v.  City  of  Huntsville 

(Ala.)  64  So.  301. 
"Pure."— State  v.  Birmingham  Waterworks  Co. 

(Ala.)  64  So.  23. 
"Railroad  company."— Railroad  Commission  of 

Alabama  v.  Alabama  Great  Southern  R. 

Co.  (Ala.)  64  So.  13. 
"Resides."— Texas  &  P.  Ry.  Co.  v.  Chatwin 

Bros.  (La.)  64  So.  1017. 
"Resolution  of  a  permanent  operation." — Pierce 

v.  City  of  Huntsville  (Ala.)  64  So.  301. 
"Resulting  trust"— Robinson    v.  Strauther 

(Miss.)  64  So.  724. 
"Road."— City  of  Montgomery  v.  Montgomery 

County  (Ala.)  64  So.  588. 
"Satisfied  to  a  moral  certainty."— Hale  v.  State 

(Ala.  App.)  64  So.  530. 
"Sawloga."— W.  T.  Smith  Lumber  Co.  v.  Jerni- 

gan  (Ala.)  64  So.  300. 
"Search  warrant"— City  of  Shreveport  v.  Ma- 
roun (La.)  64  So.  388. 
"Second  degree  murder."— Campbell  v.  State 

(Ala.)  64  So.  320. 
"Social  insurance."— Smythe  v.  Home  Life  & 

Accident  Ins.  Co.  (La.)  64  So.  142. 
"Sublease."— Johnson  v.  Thompson  (Ala.)  64 

So.  554. 

"Succession."— Deshotels  v.  Lafleur  (La.)  64  So. 
905. 

"Timber."— W.  T.  Smith  Lumber  Co.  v.  Jerni- 
gan  (Ala.)  64  So.  300. 

"Timber  suitable  for  sawlogs."— W.  T.  Smith 
Lumber  Co.  v.  Jernigan  (Ala.)  64  So.  300. 

"Verdict"— State  v.  Blue  (La.)  64  So.  411. 

"Wantonness. "—Birmingham  Ry..  Light  &  Pow- 
er Co.  v.  McLeod  (Ala.  App.)  64  So.  193. 

"Wholesale." — S.  Zemurray  a  Co.  v.  Town  of 
Franklin  (La.)  64  So.  719. 

"Willfulness/'— Birmingham  Ry.,  Light  &  Pow- 
er Co.  v.  McLeod  (Ala.  App.)  64  So.  193. 

WORK  AND  LABOR. 

See  Mechanics'  Liens. 

8  4  (La.)  The  provision  of  Civ.  Code,  art 
2991,  that  "the  procuration  is  gratuitous  un- 
less there  has  been  a  contrary  agreement"  is 
peculiarly  applicable  to  claims  for  services  ren- 
dered in  family  matters.— Latour  v.  Guillory, 
64  So.  130. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment: Habeas  Corpus;  Injunction;  Man- 
damus; Process;  Prohibition;  Quo  Warran- 
to; Replevin;  Sequestration. 

Of  error,  see  Appeal  and  Error. 
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